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Case K"o. 8,125. 

The LAVINIA v. BARCLAY. 

[1 Wash. 0. 0. 49.] i 

Circuit Court, D. Pennsylvania. April Term, 
1803. 

Shipping — Bottomry Bond — Necessitt for 
Funds — Residence of Owner Wdbbe Bond 
Made — Advance op Freight by Consignee— 
Majiine Istekest. 

1. To make a hypothecation bond, executed by 
the master of a vessel, valid; the necessity of rais- 
ing the funds advanced upon it, by such means, 
must be shown. 

2. If one of the owners of the vessel reside at 
the port where the bond is given, it is not good. 

3. ,The consignee of a vessel is bound to advance 
the freight, for the supply of the necessities of the 
voyage, to be so applied by the master. 

4. While the freight is in the hands of the con- 
signee, he cannot advance money to the master on 
marine interest, unless he his been directed by 
tlie consignor to appropriate the freight to another 
purpose. 

Tliis was an appeal from a sentence of the 
district court, in favour of the appellees, the 
obligees, in a bottomry bond against the ship 
Lavinia; the property of the assignees of 
Peter Blight, a bankrupt. 

WASHINGTON, Circuit Justice. The ma- 
terial facts in this case appear to be as fol- 
lows: The Lavinia, commanded by Captain 
Vicaray, sailed from Philadelphia to Lon- 
don, about the 10th day of January, 1800, 
with a cargo consigned to H. H. Fentham, 
the correspondent of Peter Blight. Both 
ship and cargo belonged to Blight, although 
to protect them against his creditors in 
England, he made a feigned sale of the ship 
to Mr. Reid, one of his clerks, some time pre- 

1 [Originally published from the MSS. of Hon. 
Budirod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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vious to her sailing; and the cargo, by the 
bill of lading, was to be delivei*ed to the or- 
der of Reid, upon his paying freight, as per 
charter party. The whole was a contriv- 
ance: there was in reality no charter party; 
the sale to Reid was a mere pretence to cov- 
er the ship from attachments by Blight's 
creditors; and the cargo was the property ot 
Blight. The natm-e of this transaction is 
fully disclosed in a confidential letter from 
Blight to Fentham, of the 1st of January, 
1800. But to give a colour to this plan of 
deception, a letter was written on the same 
1st of Januaiy, by Blight, to Fentham, in- 
forming him of the interest of Reid in the 
cargo, and introducing him to Fentham. 
This was accompanied by another letter 
from Reid to Fentham, giving directions re- 
specting the disposition of the cargo. 

Captain Vicaray was compelled to put in- 
to Plymouth, fi-om whence he went by land 
to London; and on the 8th of Febioiary, he 
delivered to Fentham, (who had previously 
been declared a bahkrapt,) the letters of the 
1st of January from Blight and Reid. The 
contents of these letters were not at that 
time made known by Fentham to the appel- 
lees, (his assignees) but he informed them 
that the cargo should be delivered to them, 
which being at first refused, a messenger 
was despatched by the commissioners to 
take possession of the ship and cargo, which 
was done. Finally, the captain consented 
to deliver the cargo to the assignees, upon 
certain terms stipulated in an agreement 
signed by the captain and the assignees, (the 
libellants,) on the 10th of Pebi-uaiy. These 
terms were; that the libellants should ap- 
ply the nett proceeds of the cargo, after pay- 
ing freight, commission, expenses of taking 
and keeping possession, and delivering the 
said cargo, duties, and all other charges and 
expenses relating to the said cargo; towards 
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satisfaction of bills or other engagements 
accepted, contracted, or made by Fentham, 
on account of Peter BligM. The latter part 
of this agreement seems to have been in- 
tended to conform to the directions of Mr. 
Blight, contained in his letters to Mr. Fen- 
tham, in which he orders the proceeds of the 
cargo to be applied to the discharge of Fen- 
tham's engagements on his (Blight's) ac- 
count. 

Captain Vicaray having, between the time 
of entering into this agreement and the 19th 
of May, incurred debts to the amount of 
£1420. 2s. 6d. for repairs made to the La- 
vinia, for the outfits of her return voyage, 
for repairs made at Plymouth previous to 
her proceeding to London, for the \frages 
and support of his mariners and other inci- 
dental expenses; applied to the appellees fo^ 
money to discharge those debts, who con- 
sented to advance for this purpose the above 
sum of money, upon receiving security for the 
repayment of the same, by way of hypothe- 
catur of the vessel and freight. A bottomry 
bond was accordingly executed on the 21st 
of May by Captain Vicaray, differing from 
the usual form of similar insti-uments in no 
other respect than in its recital, which states 
"that the captain had incurred sundiy ex- 
penses, and had delivered the cargo to the 
assignees of H. H. Fentham, without being 
able to recover any part of the proceeds of 
the said cargo, or any freight for the same, 
and that the obligees had advanced him 
money for defraying those expenses," &c. 
On the same day an agreement was signed 
by the solicitor for the appellees, referring 
to the bottomry bond, by which he agreed 
on the part of the appellees, that in ease a 
less sum than that mentioned in the bot- 
tomry bond should be paid to the appellees, 
in London, at any time within six months 
from the date thereof, that the same should 
be accepted in lieu of the said bottomry debt. 
The Lavinia arrived safe at Philadelphia, 
the port mentioned in the bottomry bond, 
and after the day of payment stipulated in 
the bond had passed; but within the six 
months mentioned in the agreement, this 
libel was filed, to have satisfaction of the 
debt due by the bond. 

The first point made in the cause was, 
that the libel was prematurely filed, as the 
owner of the ship had six months to dis- 
charge the ship from the lien created by the 
bottomry bond, upon paying a smaller sum. 
■Considering the agreement in the light of a 
defeasance to the bond, I intimated to the 
bar an opinion in support of this objection, 
Tjut as the success of this objection could 
only operate to delay the libellants, I rec- 
ommended it to the parties to make some ac- 
commodation as to this point, which has 
been done upon terms, so that the objection 
is waived. The defence upon the merits, 
raised by the answer, and which has been 
much pressed in the argument is, that the 
appellees ought to have advanced from the 



proceeds of the cargo, the sum necessary for 
discharging the debts incuiTed by the cap- 
tain on account of the ship; or at any rate, 
so much as the freight of the cargo would 
have amounted to, if th^ ship and cargo had 
belonged to different persons. On the other 
side it was contended, that the appellees 
have performed every article stipulated by 
them in the agreement of the 10th of Feb- 
ruary. That they have paid all the duties 
and expenses attending the delivery of the 
cargo, and have applied the residue of the 
nett proceeds of the cargo to the discharge 
of Fentham's engagements for Blight, and 
that as the ship and cargo belonged to the 
same person, no freight was due, and conse- 
quently nothing on that account could have 
been demanded by the captain. 

The question is, have the appellees a right 
to recover the debt secured by the bottomry 
bond, under all the circumstances of this 
case? The right of a captain to hypothe- 
cate his ship for advances made in a for- 
eign port, to enable him to prosecute his 
voyage, is essential to commerce. But to 
give validity to such a contract as against 
the ship, the necessity of raising money in 
this way, and for the purposes of the voy- 
age, should be made clearly to appear. If 
therefore one of the owners reside at the 
port where the expense is incurred, the pow- 
er of the captain to raise money in this way 
is not permitted, inasmuch as the necessity 
does not exist In like manner the con- 
signee of the cargo at the port of delivery, 
is bound to advance to the ship owner, 
(whose agent the captain is,) the freight 
due on the cargo; which the captain can 
employ in defraying the expenses necessary 
for prosecuting his voyage; and therefore 
the consignee cannot, whilst possessed of 
this fund, retain the same, and burthen the 
owner with a new debt at marine interest. 
This rule as to the consignee may admit of 
exceptions, and the present case seems to 
furnish one, independent of the special agree- 
ment of the 10th of February. If Fentham 
had not failed, and the cargo had been re- 
ceived by him, he might fairly have applied 
the whole proceeds of the cargo to the dis- 
charge of his own engagements, entered in- 
to on account of Blight, and have justified 
such an appropriation under the positive 
and unqualified instructions of Blight, con- 
tained in his letters of November and De- 
cember, directing him so to apply the pro- 
ceeds of the cargo. I do not say that Fen- 
tham was so absolutely bound by these in- 
structions, that he might not have applied 
a part of those funds to the discharge of 
the expenses incurred in repairing and re- 
fitting the ship, for her return voyage; but 
I am of opinion that he was under no obli- 
gation to do so; and consequently he might 
have applied the whole proceeds as directed 
by Blight, and have advanced his own mon- 
ey for the expenses on the security of the 
ship. 
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The assignees of Feutliam having obtain- 
■ed possession of, the cargo under a special 
agreement "with the captain, the question as 
to them must depend upon the import and 
fair construction of Jthat agreement. If that 
4igreement left in the hands of the appel- 
lees sufficient funds to cover their advances 
■to the captain, they had no right to advance 
-other money upon marine interest. It is not 
disputed but that the proceeds of the cargo 
have been disposed of in the manner stipu- 
lated in the agreement, except the freight, 
which it is contended ought to have been 
applied to the discharge of the expenses foi 
which this bond was given. It is admitted 
Tjy the appellant's counsel, that no freight 
is due where the owner of the ship is also 
-owner of the cargo; but it is insisted that 
the fair meaning of this contract was to 
pay the same sum, under the name of 
Ireight, as the ship would have earned, if 
-in truth different persons had owned ship 
4ind cargo. With respect to the facts, im- 
portant in this part of the case, there is con- 
siderable obscurity. It is certain that the 
Appellees had at one time reason to believe 
that Blight was owner of the ship; because 
It is proved by Fentham, that the;y had re- 
•ceived all Blight's letters to him dated in 
November and December, 1799, and had pur- 
•suant to instructions contained in one of 
them, efEected an insurance on the ship in 
the name of Blight. It also appears, that 
previous to the 10th of February, 1800, the 
appellees were informed by Fentham, that 
the cargo, though stated in the bill of lad- 
ing to belong to Reid, was in fact the prop- 
erty of Blight. These circumstances seem 
strongly to show, that when the appellees 
-agreed on the 10th of February to except 
the freight out of the payments on account 
of Fentham's engagements for Blight, they 
Tinew that, strictly and technically speaking, 
no freight could be due, and that the only 
way to discharge them from a meditated 
deception upon the captain, is to construe 
-the contract as contended for by the appel- 
lant's counsel; falsity appearing upon the 
lace of the bill of lading in stipulating for 
freight according to charter party; thus 
Tiolding out the idea, that whoever the real 
•owner of the cargo might be, he was an- 
swerable to some other person as ship own- 
•er for the carriage of the cargo. 

The mysteiy in which these transactions 
are enveloped, will not permit me to say 
with confidence, that the appellees either 
<Hd or did not know the real truth of the 
-ease. If they were acquainted with it, they 
were attempting to practise a deception up- 
on the captain, for which they ought not to' 
■derive an advantage. But as fraud is not 
to be presumed, I am not prepared to de- 
cide that any was meditated in this case. 
A disclosure of the confidential letter from 
Blight, of the 1st of January, would at once 
have cleared up all the doubts which hung 
upon this transaction; but the contents of 



that letter were not communicated to the 
appellees until after the agreement of the 
10th of February, and prior to the advances 
made by them to the captain. It would seem 
that this discovery produced an explanation 
of the agreement of the loth of February, 
and that the captain, abandoning his claim 
to freight, where in reality none was due, 
consented to raise the money he required, 
by hypothecating the ship. Whether the 
captain knew, on the 10th of February, that 
the ship and cargo both belonged to Blight, 
is not certain, though it is strongly to be 
inferred. If he did not,' it would seem from 
the recital in the bottomry bond, that after 
discovering this to be the fact, he was sat- 
isfied that the obligation of the appellees to 
pay freight was at an end. The recital does 
not state that the appellees had refused to 
pay the freight, but that the captain was 
unable to recover it; implying thereby a 
want of right to recover it, since it does not 
appear that any attempt had been made to 
coerce the payment. 

It is contended by the counsel for the ap- 
pellant, -that the costs of the repaii*s made 
at Plymouth, and of the seamen's wages 
and provisions, ought at any rate to be 
deducted from this bond, because they were 
the expenses of delivering the cargo, which 
the appellees were bound to pay. It by no 
means appears that the cost of the repairs 
made at Plymouth is to be considered as 
an expense attending the delivei-y of the 
cargo, because it is not pretended even in 
the answer to the libel that they were nec- 
essary to enable the ship to proceed from 
Plymouth to London; as the captain was di- 
rected by Blight to have the ship repaired, 
before her return, it is more probable that 
those put upon her at that port were done 
in execution of those instructions, and with 
a view to the return voyage. As to the sea- 
men's wages and provisions, the way to un- 
derstand -whether they were intended to be 
included under expenses of delivering the 
cargo, let it be supposed that the freight 
had been paid— it would then be clear that 
seamen's wages and provisions could not, 
have been claimed; because the answer 
would have been conclusive, that those ex- 
penses were chargeable to the freight and 
to be paid out of it. These expressions were 
only intended to comprehend wharfage, 
lighterage, and such petty charges. Sen- 
tence affirmed. 



LAVINIA. The (HOWLAND v.). See Case 
No. 6,797. 



Case Uo. 8,1S6. 

Ex parte LAW. 
[35 Ga. 285; 6 Am. Law Reg. (N. S.) 410, note.] 
District Courf^ S. D. Georgia. May 31, 1866. 

AaiSESTT — Attorset Admitted before War — 
Pardox bt Pubsidest— Act June, 1S63. 
An attorney and counselor, duly admitted to 
practice in a court of the United , States, and 
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practicing therein, prior to the late Givil "War, and 
who has received and accepted a full pardon from 
the president, and taken the oath of amnesty, may- 
resume his practice in said court without taking 
the oath prescribed by the act of congress of 
January 24, 1865 [13 Stat. 424]. Said act, in its 
application to such a person, is unconstitutional 
and void. 

[In the matter of William Law, involving 
the subject of the oath to be taken by at- 
torneys and counselors of the national courts, 
under the act of congress of January 24, 1865 
(13 Stat. 424).] 

ERSKINE, District Judge. William Law, 
E^q., produced in court satisfactory proof 
that, in the year - 1817, he was, by the cir- 
cuit and district courts of the United States 
for the district of Georgia, duly admitted to 
practice as an attorney, proctor, solicitor, ad- 
vocate, and counselor at the bar of said courts, 
respectively; that he has been since the year 
of Pinigan v. The Parliament, a cause now 
depending on the admiralty side of this court; 
that he has taken the oath of amnesty; that 
upon the promulgation by tlie president of 
the United States of the proclamation of Jlay 
29, 1865 [13 Stat 758], he found himself 
within its thirteenth exception; that he ap- 
plied to the president for pardon and am- 
nesty under this proclamation, and that he 
received a grant of pardon and amnesty, and 
accepted tlie same, and has filed in the office 
of the clerk of this court an authenticated 
copy of said acceptance. Upon these proofs, 
Mr. Law asked to appear and be heard in be- 
half of his clients in said cause, without being 
first required to take and subscribe the oath 
prescribed by the act of congress approved 
Januai-y 24, 1865 [13 Stat. 424]. The peti- 
tioner was informed by the court that this 
law of congress was imperative^ and could 
not be pretermitted. Thereupon he submitted 
to the court that the statute was repugnant 
to the constitution of the United States, and 
requested permission to show cause against 
it. This was granted, and dm-ing the early 
pai-t of this term the case was fully and ably 
argued by the petitioner, propria persona, by 
Ex-Gov. Joseph B. Brown, of the Northern 
district, and Thomas E. Lloyd, Esq., of Sa- 
vannah. The reply on behalf of the govern- 
ment by Henry S. Fitch, Esq., United States 
attorney, to the arguments of these learned 
counsel, was replete with legal scholarship. 

Prefatory to entering upon the examina- 
tion of the various questions regularly dis- 
cussed, so much of the original act of con- 
gress of July 2, 1862 [12 Stat 502], and its 
supplement of January 24, 1865, as is thought 
essential to an easier comprehending of the 
grave and important inquiries now before the 
court, may be cited. The original act is en- 
titled "An act to prescribe an oath of office, 
and for other purposes." It declares that 
"hereafter every person elected or appointed 
to any office of honor or profit under the gov- 
ernment of the United States, either in the 
civil, military, or* naval departments of the 



public service, excepting the president of the 
United States, shall, before entering upon the 
duties of such office, and before being en- 
titled to any of the salary or other emol- 
uments thereof, take and subscribe the fol- 
lowing oath or affirmation: I, A. B., do 
solemnly swear (or affirm) that I have never 
voluntarily borne arms against the United 
States since I have been a citizen thereof; 
that I have voluntarily given no aid, coun- 
tenance, counsel, or encouragement to per- 
sons engaged in armed hostility thereto; that 
I have neither sought nor accepted, nor at- 
tempted to exercise the functions of any office 
whatever, under any authority or pretended 
authority in hostility to the United States; 
that I have not yielded a voluntary support 
to any pretended government, authority, pow- 
er, or constitution within the United States, 
hostile or inimical thereto. And I do further 
swear (or affirm) that, to the best of my 
knowledge and ability, I will support and de- 
fend the constitution of the United States 
against all enemies, foreign and domestic; 
that I wiU bear tinie faith and allegiance to 
the same; that I take this obligation freely, 
without any mental reservation or purpose of 
evasion, and that I will well and faithfully 
discharge the duties of the office on which I 
am about to enter, so help me God." 

And the supplementary act provides: "That 
no person after the date of this act shall be 
admitted to the bar of the supreme court of 
the United States, or at any time after the 
fourth of March next, shall be admitted to the 
bar of any circuit or district court of the 
United States, or the court of claims, as an 
attorney or counselor of such court, or shall 
be allowed to appear and be heard in any 
such court, by virtue of any previous admis- 
sion, or any special power of attorney, un- 
less he shall have first taken and subscribed 
the oath prescribed in 'An act to prescribe an 
oath of office and for other purposes, approved 
July 2, 1862,' according to the form and in 
the manner in said act provided," etc. 

The point having been made whether an 
attorney, or counselor at law, as such, holds 
a pubUc office or place, or is to be regarded 
as a mere officer of the coiu-t,— and there 
being a diversity of opinion among learned 
judges on this point,— it is proper that the 
views of this court should be expressed. 

In Lord Coke's time, and prior thereto, an 
attorney— but not so a counselor— was, it 
seems, considered a public officer, for he says: 
"That, in an action of debt by an attorney for 
his fees, the defendant shall not wage his law, 
because he is compellable to tie his attorney." 
Co. Litt. 295a. Afterwards, however, liord 
Holt (1 Salk. 87) held that he was not com- 
pellable to appear for any one unless he 
takes his fee, or backs the warrant; and so 
the law has continued in England to this 
day. In the following cases: In re Wood, 
Hopk. Ch. 7; Seymour v. Ellison, 2 Cow. 
13; Merritt v. Lambert, 10 Paige, 352; Kay 
V. Birdseye, 5 Denio, 619; and Waters v* 
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TVhittemore, 22 Bai'b. 593,— practitioners of 
the law are said to be public officers; but in 
tlie first-mentioned case only was tbe ques- 
tion up for decision. In Byrne's Admr's v. 
Stewart's Admr's, 3 Desaus. Eq. 466; Leigh's 
Case, 1 Mumf. 468; In re Oatlis to be Taken 
by Attorneys and Counselors, 20 Jolms. 492; 
Richardson v. Brooldyn City & N. R., 22 
How. Pr. 368; and Cohen v. Wright, 22 Cal. 
293,— they are held not to be public officers. 
And it was remarked by Piatt, J., in 20 
Johns. 493: "As attorneys and counselors 
they perform no public duties on behalf of 
the government; they execute no public 
trust" 

Having collated and well considered these 
state authorities, I am of the opinion that 
the law is with the negative of the ques- 
tion. Nor. do I think that congress— and it 
is the intention of the national legislatm'e, 
as found in the statute, that guides this 
court— considered them public officers. In ar- 
ticle 1, § 6, cl. 2, of the constitution, it is de- 
clared that "no person holding any office un- 
der the United States shall be a member of 
either house during his continuance in office." 
Has it ever been seriously questioned that 
pmcticing as an attorney or counselor in the 
federal courts is inconsistent with holding, at 
the same time, the office of senator or repre- 
sentative in congress? Neither was there any 
statutory prohibition to practicing in any of 
the federal courts until the passage of the act 
of congress approved March 3, 1863, and the 
inhibition is confined to the court of claims. 
3-2 Stat. 765. See amendment to rule 2 or su- 
preme court United States, 2 Wall. [09 U. 
S.] vii. 

Two questions^— each of importance in the 
investigation of this case— spring from the 
preceding conclusion: Whether this com-t, in 
admitting Mr. Law to its bar, acted judicially 
or ministerially; and whether, if his admis- 
sion was a judicial act, it gave him a prop- 
erty in his profession or office of attorney and 
counselor. , 

The constitution ordains that "the judicial 
power of the United States shall be vested in 
one supreme court, and in such inferior courts 
as congress may from time to time ordain 
and establish," Article 3, § 1. Accordingly, 
at the first session of congress, an act was 
passed "to establish the judicial courts of the 
United States." The additional courts es- 
tablished by it are the circuit and district 
■courts; and, notwithstanding these courts are 
denominated "inferior courts," they are not 
so considered in the technical use of that 
term. [Turner v. Bank of North America] 4 
Dall. [4 U. S.] 11; [U. S. v. Peters] 5 Cranch 
[9 U. S.] 135; [Kennedy v. Bank of Georgia] 
8 How. [49 U. S.] 586. The district courts of 
the United States, under their own proper 
powers, are courts of law and admiralty. 
The distinctive grades in the legal profession 
which prevail in England, and to a limited 
extent in some of the courts of this country, 
have no substantial recognition in the cir- 
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cuit or district courts of the United States. 
In these the offices of attorney, proctor, ad- 
vocate, and counselors are usually combined 
in one person. The thirty-fifth section of the 
judiciary act of 1789 [1 Stat. 92] declares 
"that, in all the courts of the United States, 
the parties may plead and manage their own 
causes personally, or by the assistance of such 
counsel or attorneys at law, as by the rules 
of said courts, respectively, shall be permitted 
to manage and conduct causes therein." 

Directly bearing upon the first of these ques- 
tions is the case of Com. v. Judges of Comt 
of Common Pleas, 1 Serg. & R. 187. A mo- 
tion was made for a mandamus to be di- 
rected to the judges of that court, command- 
ing them to proceed to the examination of the 
relator, and, if found competent, to admit 
him to practice in that court, as an attorney, 
etc. Tilghman, C. J., said: "If it becomes 
a question whether the rules have been com- 
plied with, the court must decide. Can this 
be a ministerial act? or, rather, can any- 
thing be more decidedly judicial? The right 
of Mr. Breckenridge has been judicially de- 
cided; and, if he is left without remedy by 
appeal, he is put in the situation of many 
other persons who have important interests 
decided in the court of common pleas; for 
many points of great importance are decided 
on motion, in which neither appeal nor writ 
of error lies." And on page 195, Yeates, J., 
says: "In the admission of an attorney, the 
court acts judicially, not ministerially.'' The 
mandamus was denied. The case of Com. 
V. Judges of District Court, 5 Watts & S. 
272, was a motion for a rule to show cause 
why a mandamus should not issue to the dis- 
trict court, commanding it to restore tiie re- 
lator. Rogers, J., announcing the opinion of 
the court, said: "It is ruled in Com. v. Judges 
of Court of Common Pleas, 1 Serg. & R. 187, 
that the admission of an attorney by a court 
of common pleas is a judicial, and not a 
ministerial, act, and for that reason not the 
subject of a mandamus. That case is an au- 
thority difl-eetly adverse to the present ap- 
plication; in principle, there is no conceiv- 
able distinction between them. If the ad- 
mission of an attorney to the bar be a ju- 
dicial act, "by parity of reasoning, his dis- 
mission must be judicial also." In Re Cooper, 
S Smith [22 N. Y.] 67, the first head note is in 
these words; "In the admission of attonieys 
and counselors the supreme court acts ju- 
dicially. The function is not of an executive 
character." Seldon, J., in delivering the 
opinion of the court, referring to Ex parte 
Secombe, 19 How. [60 U. S.] 13, and to other 
cases, said: "If the removal or suspension of 
an attorney be, as was held in these cases, 
a judicial act, it is difficult to see how the 
admission of an attorney is any the less so; 
especially where, as here, the court in the 
act of admission is required to pass, not only 
upon the sufficiency of the evidence of certain 
facts, but upon the constitutionality and va- 
lidity of a statute, and thus to exercise the 
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highest judicial functions ever entrusted to a 
court." The case of Secomhe was briefly as 
folIoTvs: The supreme court of the territory 
of ^linnesota -was empowered by a territorial 
statute to remove any attorney for willful 
misconduct. Under this law, Mr. Secombe 
was removed, and the order for removal set 
forth the cause. He presented a petition to 
the justices of the supreme court of he United 
States, praying a mandamus to the supreme 
court of the territory, commanding it to va- 
cate the order. The prayer was denied. And 
Chief Justice Taney, in giving the unanimous 
opinion of the court, said: "The removal of 
the relator, thei-efore, for the cause above 
mentioned, was the act of the com't done in 
the esercise of a judicial discretion, which the 
law authorized and required it to exercise." 
And on page 15 he remai'ks: "The court, it 
seems, were of opinion that no notice was nec- 
essary, and proceeded without it; and, wheth- 
er this decision was erroneous or not, yet it 
was made in the exercise of judicial authority, 
where the subject-matter was within their 
jurisdiction, and it cannot therefore be re- 
vised and annulled in this form of proceed- 
ing." See, also, Ex parte Buit, 9 Wheat. 
[22 U. S.]. 

The authorities from which these quotations 
are taken are in themselves sufficient and con- 
clusive to show, not only that the admission 
of an attorney or counselor, but likewise his 
suspension or disbarment, is a judicial act or 
judgment. The admission of an attorney or 
counselor, where no fraud has been prac- 
ticed on the court, gives him the office for life. 
This privilege, franchise, or right to practice 
in the court has annexed to it the condition 
that his character shall continue fair, and 
that he will not abuse his office by criminal 
or immoral conduct. As an attorney or coun- 
selor, in my judgment, does not hold a public 
office or place, there is no forfeitm*e for non- 
user; for, if he chooses to practice his pro- 
fession, he may do so; if not, not He may 
withdraw from the practice and resume it at 
pleasure. He may be raised to the bench, as 
was the petitioner himself,— and where, from 
1S29 to 1835, in our highest state judicial tri- 
bunal, he presided with great learning and 
honor,— and return to the bar again. Vide 
Dormenon's Case, 1 Mart. (La.) 129; Carth. 
473. 

The second question is whether the peti- 
tioner, by virtue of his admission to the bar 
of this court, has a property in his profession 
or office. The case of Byrne's Adm'rs v. 
Stewart's Adm'rs arose on a statute which 
inhibited persons holding certain offices un- 
der the state from practicing in the courts. 
The chancellor, in his opinion, remarked: 
"But the objection of most weight is that 
this act, as it affects the defendant, will de- 
prive him of a right which may fairly be 
considered a species of property. It can- 
not be denied that a man's trade or profes- 
sion is his property, and if any law should 
be passed avowedly for the purpose of re- 



straining any member of the bar, who is not 
a public officer, from exercising his profes- 
sion, I should declare such law void." In 20 
Johns. 492, the court say that attorneys and 
counselors "exercise a privilege or franchise." 
And Ormond, J., in the case of Dorsey, su- 
pra [7 Port. (Ala.) 382], in spealcing of the 
right to practice law, asked: "Can it be 
seriously contended that it is not a valuable 
right, and as deserving of protection as 
property?" 

In Re Baxter [Case No. 1,118], decided 
at the May term, 1865, of the circuit court 
of the United States for the Eastern dis- 
trict of Tennessee, Trigg, J., construing the 
act of congress of Januai-y 24, 18C5, said: 
"For, if he" (the attorney) "neglects or re- 
fuses to take the prescribed oath, he is as 
effectually deprived of his office,, and the 
fees and emoluments thereof, as he could be 
by a forfeiture of the same upon regular ti'ial 
and conviction, by due process of law^, for 
the offenses mentioned. These fees and 
emoluments," continues the judge, "are as 
much the property of the attorney as any 
choses in action can, in law, be the property 
of any other citizen; and, being property, 
the law in question, to the extent mentioned, 
punishes the attorney by a forfeiture of his 
property." Opinion of the Honorable Con- 
naUy P. Trigg, Pamph. p. 10 (Memphis, 
Tenn., 18G5). This case and Cohen v. Wright 
are the only reported cases that I have seen 
in which this question came regularly before 
a court. In Cohen v. Wright, the court, 
Crocker, J., delivering the opinion, in which 
Norton, J., specially concurred, said: "The 
right to practice law is valuable to the pos- 
sessor only. It cannot descend or be in- 
herited, bought or sold, conveyed or trans- 
ferred, can be divested and destroyed by mere 
order of the court, is subject to forfeitui-e 
by mere loss of moral character on the pai*t 
of the possessor, and cannot, therefore, in 
any proper sense, be deemed 'property,' or 
amount 'to a contract,' in the constitutional 
meaning of those tei-ms." But the court, 
in approaching this conclusion, say: "If the 
right of the attorney to practice law is prop- 
ei*ty, within the clear intent and meaning of 
the constitution, there is much force in the 
position that the statute, by depriving him 
of the right, without a judicial investigation, 
such as is usual in cases of that kind, vio- 
lates this provision. Stni it is not so clear 
as to be beyond a doubt, for it can hardly 
be said that he is deprived of anything when 
the law leaves it open to him to resume his 
privileges at any time by taking the oath, 
a failure to do which is his own fault." In 
another part of this opinion this oath will be 
transcribed and referred to. 

Comparing the ruling of the United States 
cii'cuit court on this point with that of the 
supreme court of California, it will be seen 
that the views of these courts are opposed; 
at least, there is some diversity of opinion. 
The former court shows that an illegal re- 
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suit follows, by reason of the act of con- 
gress depriving the attorney of his office. In 
other words, if the attorney will not, or 
cannot, take the oath, the statute itself de- 
prives him of the fees and emoluments he- 
coming due to him while in possession of 
his office imder the sanction of the court. The 
latter court— if my interpretation is not er- 
roneous—holds that no unlawful consequence 
follows, because the attorney has no property 
in his office, in the constitutional sense of 
that term. That an attorney or counselor 
has a property in his fees and emoluments by 
the common law, or by contract, expressed 
or implied, with his client, and legal modes 
of recovering the same, is well established. 
1 Bae. Abr. "Attorney" (P); 2 Greenl. Et. § 
139; 14 Ga. 87. The first division of the 
last clause of the fifth article of the amend- 
ment to the constitution of the tTnited States 
ordains that no person shall "be deprived 
of life, liberty or property without due pro- 
cess of law." This declaration exhibits a 
summary of all the antecedent precautions 
contained in this article, and it places prop- 
erty in the same category with the more ex- 
alted blessings of life and liberty. Where 
propeiiy is possessed or owned by a person 
under existing laws, or where he has secured 
to him, by judicial authority (as in- the case 
of an attorney or counselor), the right or 
privilege to acquire and own property by 
his professional skill and industry (suppos- 
ing this right or privilege of future acquisi- 
tion and ownership is, under the provision of 
the constitution, property, and therefore 
equally protected with property over which 
the owner has prehensible power), then he 
cannot be deprived of the property, nor can 
the right, privilege, or franchise mentioned be 
extinguished, by the declaration of congress 
per se. And, if he has forfeited either, the 
facts must be ascertained by due process of 
law, before the judicial tribunals of the 
country. Vide Murray v. Hoboken Land & 
Imp. Co., 18 How. [59 U. S.] 272. 

Whether, when an attoraey or counselor is, 
by the com't, regularly licensed and admit- 
ted to practice law, this bestows upon him 
a property in his profession or office, is a 
question so interwoven with nice distinctions 
that it is far from being easily resolved; but 
the present inclination of my mind is that 
it is not "property," in the sense and import 
of that word or term as used in the constitu- 
tion; stni, it is a right, privilege, or species 
of franchise under the immediate sanction 
and protection of the court I do not, how- 
ever, entertain the remotest doubt of the 
power of congress, acting within the limits 
of its constitutional authority, to prescribe 
by law who may be attorneys or counselors 
of the national courts, their qualifications, 
mode of admission, suspension, and disbar- 
ment. 

Seldon, J., in. Wynehamer v. People, 3 
Kem. [13 N. Y.] 433, gave the following defi- 
nition of property: "Property is the right 



of any person to possess, use, enjoy, and dis- 
pose of a thing. The term, although fre- 
quently applied to the thing itself, in strict- 
ness means only the rights in relation to it 
(Bouv. Law Diet; 1 Bl. Oomm. 138; Webst 
Diet)." And, indeed, after a most careful 
examination of all the authorities within my 
reach, I have failed to discover a definition 
of "property" stripped of the attributes of 
enjoyment and alienation. Grotius, bk. 2, 
c. 6, § 1, says: "The exclusive right of using 
and transferring property follows as a nat- 
ural consequence from the perception and 
admission of the right itself." 

The petitioner having brought into coin-t a 
charter of full pardon and amnesty, granted 
to him by the president of the United States, 
and filed with the clerk an authenticated 
copy of his acceptance of the same, urged 
that this act of executive clemency relieves 
him from being required, before he can ap- 
pear and be heard as an attorney or coun- 
selor in this court, to take and subscribe the 
oath prescribed by the act of Januaiy 23, 
18G5, because, as he says, this pardon and 
amnesty has restored him to all the rights 
subject to forfeiture by reason of his having 
"voluntarily participated in the Rebellion." 
The constitution (article 2, § 2, cl. 1) affii-ma- 
tively vests in the president of the United 
States the sole power to grant reprieves and 
pardons, except in cases of impeachment. 
And the very nature and necessity of such 
an authority in every government arises 
from the infirmities incident to the adminis- 
tration of human justice. In. Ex parte Wells, 
18 How. [59 U. S.] 307, Mr. Justice Wayne, 
in delivering the opinion of the supreme 
court of the United States, made use of the 
following language: "Without such a power 
of clemency, to be exercised by some depart- 
ment or functionary of a government, it 
would be most imperfect and deficient in its 
political morality, and in the attributes of 
Deity, whose judgments are always tem- 
pered with mercy." Mr. Speed, attorney 
general of the United States, in his opinion 
of May 1, 1865, elucidates ■ in a masterly 
manner the constitutional power of the pres- 
ident to grant "pardon" and "amnesty." 
And in defining these terms he says: "A 
•pardon' is a remission of guilt; an 'amnes- 
ty' is an act of oblivion or forgetfulness. 
They are acts of sovereign merty and grace, 
flowing from the appropriate organ of the 
government There can be no pardon where 
there is no actual or imputed guilt The ac- 
ceptance of a pardon is the confession of 
guilt, or of the existence of a state of facts 
from which a judgment of guilt would fol- 
low." In a subsequent part of the opinion 
he remarks: "After a pardon has been ac- 
cepted, it becomes a valid act, and the per- 
son receiving it is entitled to all its bene- 
fits." Afterwards he says: "Persons who 
have been constantly engaged in rebellion 
should know distinctly what they are to do, 
when and how they are to do it, to free 
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themselves from punishment, in whole or in 
pait, or to reinstate themselves as before 
the rebellion." In 12 Mod. 119, it is held 
that, "where a crime is pardoned all the ef- 
fects and consequences thereof are also dis- 
charged." 

I will not venture to illustrate pr expand 
these citations, or to discuss this subject at 
length, but will bring my remarks to a dose 
in a very few words. The language of the 
act is explicit; and, although it applies to a 
single order of persons only, it is gratuitous 
to say that it was the intention of congress 
to limit the oath to any particular individual 
or class of this order. The plain words of 
the act are that it shall comprehend every 
attorney or counselor upon his admission to 
the bar of a national court, or who had been 
admitted previous to the 4th of March, 1865. 
Yet the effect of the statute is that, while of 
force, neither pardon nor amnesty avail the 
petitioner, so as to malce him a "new man." 
4 Bl. Comm. 402. Was this result— this im- 
possibility—foreknown to congress? Admit 
that this statute is of the character contem- 
plated by Sir William Blackstone. ' "But 
where," says that author, "some collateral 
matter arises out of the general words, 
and happens to be unreasonable, there the 
judges are, in decency, to conclude that 
this consequence was not foreseen by the 
parliament, and, therefore, they are at lib- 
erty to expound the statute by equity, and 
only quoad hoe disregard it." 1 Bl. Oomm. 91, 
What is said by the commentator relates to 
the British constitution; but whether such 
reason alone, for setting aside a statute, or 
any portion of it, would obtain in this coun- 
try, is very questionable. See Iredell, J., in 
Calder v. Bull, 3 Dall. [3 U. S.] 386; Coch- 
ran V. Van Surlay, 20 Wend. 381; City of 
Bridgeport v. Housatonie B. Co., 15 Conn. 
475; Parker v. Com., 6 Barr [6 Pa. St] 507. 
But vide Ross' Case, 2 Pick, 165; remarks of 
Parker, O. J. Chancellor Kent (1 Gomm. 448) : 
"If there be no constitutional objections to a 
statute, it is with us as absolute and uucon- 
trollable as laws flowing from the sovereign 
power under any other form of government." 
Here we have a written constitution, form- 
ing the paramount and fundamental law of 
the nation, wherein is designated the pow- 
ers and duties of the national legislature, as 
well as of the other departments of the gov- 
ernment. Therefore it must follow, as a 
consequence, that none of the co-ordinate 
branches can infringe the power of any of 
the others; each division, legislative, execu- 
tive, and judicial, must remain confined 
within its own constitutional limits. It was 
ingeniously argued by one of the learned 
counsel, ex-Gov. Joseph E. Brown, that this 
act imposes a penalty which cannot be re- 
mitted, and inflicts a punishment beyond the 
reach of executive clemency. Whether this 
statute really passes the constitutional 
boundary, and is subversive of the pardon- 
ing power of the president, is a question of 



so nice and delicate a nature that the solu- 
tion of it would demand profound consid- 
eration; but, as the case before the court 
does not absolutely require this question to 
be resolved, it will not be attempted. See 
Story, Const. § 1498. 

On the part of the petitioner it was con- 
tended that the act of January 24, 1865 (in 
which the oath of office of July 2, 1862, may 
be, by relation, considered as embodied), is 
in the nature of a bill of attainder. Bills of 
attainder are statutes enacted by the su- 
preme legislative power, pro re nata, inflict- 
ing capital penalties, ex post facto, without 
conviction, in the regular course of adminis- 
tration through courts of justice. But it 
has been contended in argument that the 
person or persons to be affected must be 
named in the bill; otherwise it is not a stat- 
ute of this character. Dr. Wooddeson, in 
his Yinerian Lectures (13 Law Lib. 510), 
lends a general substantiation to this posi- 
tion. He says: "It has been usual in times 
of domestic rebellion to pass acts of parlia- 
ment inflicting the penalties of attainder on 
those by name, who had levied war against 
the king, and had fled from justice, provid- 
ed they should not surrender by a day pre- 
fixed." Acts of attainder were generally 
framed in accordance with the foregoing ex- 
tract, but n'ot always so; for there are in 
the statute books, both of England and of 
Ireland, many statutes of attainder where- 
in whole classes of people, in bulk, were at- 
tained, adjudged, and convicted of high 
treason, without being named or otherwise 
legally designated, and without being called, 
arraigned, or ti'ied. But a distant allusion 
above to these bills of attainder— and which, 
in several material respects, differ from 
those mentioned by Wooddeson and other 
writers— is not sufficient to an understanding 
of the grave question under immediate ex- 
amination; therefore so much of such of 
them as may direct to a legitimate legal 
conclusion, may not inaptly, I think, be 
transcribed. At a parliament held at West- 
minster, the statute of 26 Hen. VIII. c. 25 
(3 St. of the Realm, 529), was passed. It is 
entitled "An act concerning the attainder of 
Thomas Fittzgaralde, Erie of Kildare." It 
attaints, first, the earl of high treason, and 
deprives him of his estate, title, etc. Sec- 
tion 2 declares "that all such persons, which 
be or heretofore have been comforters, par- 
takers, abettors, eonfedei-ates, and adherents 
unto the said erle in his said false and trai- 
torous acts and purposes, shall in likewise 
stand and be attainted, adjudged and con- 
victed of high ti*eason." By section 3 it is 
provided "that the same attainder, judg- 
ment, and conviction against the said com- 
forters, partakers, abettors, confederates 
and adherents, shall be as strong and ef- 
fectual in law against them, and every of 
them, as though they and every of them, had 
be (sic) specially, singularly and particularly 
named by their proper names and surnames 
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in this said act" Section 4 enacts, tliat as 
well the said earl, as other his said com- 
forters, abettors, etc., "shall have and suf- 
fer execution of death for the same accord- 
ingly." Section 7 provides that the attain- 
der is not to he "hurtful or prejudicial," if 
they submit by a presignified day to the 
Icing or his lieutenant. This boon is denied 
in the next bill of attainder against Kildare, 
his uncles, and adherents. It will therefore 
be cited to show the terrible severity of 
some of the attainders. Some two years 
subsequent to the enactment of the preced- 
ing, the 28 Hen. Till. e. 18, Id. 69i, was 
passed. This statute is entitled "An act 
concerning the attainder of Thomas Fittz- 
garalde, and of his v. uncles." First recit- 
ing the 26 Hen. VIII. e. 23, it declares that 
"the said Thomas, late erle of Gyldare, by 
whatsoever name or names he be called: 
James Fittzgaralde, Knight; John Fitte- 
garalde; Richard (Fittzgaralde); Olyver 
Fittzgaralde; and Walter Fittzgaralde, be 
attainted, adjudged and convicted of high 
treason; * * * and that the said Thomas 
shall loose his title, dignitj^ and estate of 
earl of Gyldare." Section 2, as in the pre- 
ceding act, attaints "all such persons which 
be or heretofore have been comforters, abet- 
tors, partakers, confederates or adherents 
unto said James Fittzgaralde, late erle, or 
unto his said uncles, and every of them." 
Section 3: "And be it further enacted, by the 
authority aforesaid, that the same attainder, 
judgment and conviction against the com- 
forters, abettors, partakers, confederates 
iiud adherents, shall be as strong and ef- 
fectual in law against them, and every of 
them, as though they and every of them, 
had been specially, singularly and particu- 
larly named by their proper names and sur- 
names in (the) said act." Section 4: "A*id 
be it further enacted by the authority afore- 
said, that as well the said Thomas, late Erie, 
James Fittzgaralde, EZnight; John Fittz- 
garalde; Richard Fittzgaralde; Olyver Fittz- 
garalde; and Walter Fittzgaralde, now be- 
ing in the Tower of London, for their said 
treason, and every of them, as the said com- 
forters, abettors, partakers, confederates 
and adherents, and every of them, shall 
have and suffer execution of death for the 
same accordingly; * * * and shall forfeit 
their estates," etc. "And that they and ev- 
ery of them, for their said false and trai- 
torous offences, shall loose the benefit, liv- 
eration, and privilege of all sanctuai'ies." 
Shortly after the passing of this attainder, — 
and without any trial whateyer,— the young 
Kiidare and his five rebel uncles were 
hanged at Tyburn. Herb. Life & Reign of 
Hen. VIII. (Ed. 1682) p. 491. 

In 1 Bishop Burnet's History of the Ref- 
ormation (Ed. 1825), pt 2, p. 243, is printed 
at length Parliamentary Roll, Act 60, anno 
regni tricesino secundo, Henry "^TIL; and 
this statute enacts, inter alia, that Thomas, 
late earl of Essex, "shall be and stand by 



authority of this present parliament, attaint- 
ed and convicted of heresy and high treason, 
and shall be adjudged an abominable and 
detestable traitor, and shall have and suf- 
fer the pains of death." He was executed 
without more ado. 24 Eliz. c. 1 (Ir. St. at 
Large, 391), attainted and convicted James 
Eustace, late Viscount Baltinglas, and his 
brothers, Edmund, Thomas, Walter, and 
Richard, of high treason; and, by section 
2, prescribed as follows: "That as well the 
said James, and all others the said offenders 
and persons before named, as such others 
who by actual rebellion, and other traitorous 
practices have committed like abominable 
and detestable treason and rebellion, and 
have died and been slain in their said actual 
rebellion and treasons, or otherwise been, 
by martial law, executed for the same, and 
every of them, for said abominable and de- 
testable treasons, by them and every of 
them, most abominably and traitorously 
committed, perpetrated and done against 
your highness," etc., "shall be, by authority 
of this present parliament, convicted and at- 
tainted of high treason. And that as many 
of the said offenders and persons before 
named, as be yet in life, shall and may, at 
your highness' will and pleasure suffer the- 
pains of death as in cases of high treason," 
etc. Here the living and the dead alike were 
attainted and convicted. Many other acts" 
might be cited, in which deceased persons 
were attainted. Let one (and it is the last 
of the kind, I believe) suffice: 12 Car. U. 
e. 30, attainted the remains of the gi*eat 
Lord Protector Cromwell, and others who 
had sat in judgment on Charles the First; 
and by order of the parliament they were 
taken out of their graves and hanged in 
their shrouds. 1 Pepys' Diary (Ed. 1854) 149. 
The foregoing citations are amply suf- 
ficient to show (among other matters per- 
tinent to this subject) that, to constitute a 
statute of attainder, it was not necessary to 
name the persons accused, nor to call upon 
them to appear and defend before judgment. 
Other occasional acts of parliament of a 
kindred nature to bills of attainder,— but 
which inflict a pimishment milder than 
death,— known as "Bills of Pains and Pen- 
alties," will be noticed. Treason itself has, 
in some instances, been punished by these 
statutes, as in the case of Lord Monson, Sir 
Arthur Haselrig, and others, who had been 
members of the high court of justice. 12 
Car, H. c. 11, §§ 38, 39. 19 Car. H. e. 10, ad- 
judged the earl of Clarendon a banished 
man for life, if he did not return to Eng- 
land within a certain pexiod, and surrender 
himself for ti-ial. 9 Geo! I. c. 18 (5 St. 477), 
ordered Bishop Attei'bury to depart the 
realm on or before a fixed day; sentenced 
him to perpetual exile, and made it felony 
in him to return; and deprived him of all 
his offices, dignities, etc. This bill was pass- 
ed on what was, at the time, a bare sup- 
position that he was conspiring to bring in 
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the Pretender. Of tlie nature of bills of 
pains and penalties, and also closely allied 
to more than one of the acts of attainder 
quoted, are those statutes which despoiled 
certain portions of the people— and in one 
memorable instance a whole community in 
gross— of their civil rights, without denom- 
inating by name, or other legal special man- 
ner, the persons to he affected, or summon- 
ing them to appear and defend. 22 Geo. III. 
c. 31, disfranchised all the electors of Orick- 
dale below a certain yearly rental. By 1 & 
2 Geo. IV. c. 47, 8 St. (IJ. K.) 3oS, the entire 
body of voters of Grampound were deprived 
of their electoral privileges. 

In England a distinction is taken between 
bills of attainder, and bills of pain and pen- 
alties; but when carefully noted and com- 
pared they will be found akin, and in close 
fellowship, and the following extract will 
prove the nearness of their identity. While 
the bill to inflict pains and penalties upon 
John Plunkett was pending before the house 
of lords, it was ordered by that house that 
the opinion of the judges be asked "whether 
if John Plunkett shall, after the passing of 
this bill, be indicted for the treasons of 
which he stands charged in this bill, he can 
plead this act in bar of such indictment?" 
And the judges, through the chief justice, 
answered "that, if the said bill should pass 
<lnto a law, he may plead the same in bar of 
such indictment" 16 State Tr. 365. If the 
act of congress of January 24, 1865, or any 
part of it, be in the nature of a bill of at- 
tainder, and as such would affect the peti- 
tioner, it cannot be deemed any the less so 
because he is not named in it And like rea- 
son would hold good, if it be technically or 
in the nature of a bill of pains and penal- 
ties. Duer, Const. Juris. Lect 11. Mr. Jus- 
tice Story says: "But, in the sense of the 
constitution, it seems that bills of attainder 
include bills of pains and penalties; for the 
supreme court have said: 'A bill of attainder 
may affect the life of an individual, or con- 
fiscate his property, or may do both.' " 
Story, Const. § 1338, citing Fletcher v. Peck, 
6 Cranch [10 U. S.] 138, and 1 Kent Lect 19. 

Whether the act of January 24, 1865, is 
in the nature of a bill of attainder, was a 
point in judgment in the Case of John Gill 
Shorter and other attorneys, for leave to 
practice in the circuit and district courts of 
the United States for the district of Ala- 
bama, without first complying with the re- 
quirements of said statute, and Busteed, 
J., in an opinion marked by precision and 
force, said: "Does it not in fact disfran- 
chise the class of men known as 'lawyers,' 
under the pain of not taking the oath it 
prescribes? Is not this the logical and nec- 
essary consequence of their refusal? Does 
it not disfranchise them when it requires 
them to take the prescribed oath, before 
they can exercise their vocation? Is it not 
an assumption by the legislature of judicial 
magistracy? Is it not 'pronouncing upon the 



guilt of the pai-ty without any of the com- 
mon forms and guards of trial?'" Decision 
of the Honorable Richard Busteed. Mobile 
Eegister and Advertiser, December 17, 1865 
(In re Shorter [Case No. 12,811]). 

Bestowing upon this particular question 
the utmost care and solicitude,— and with 
unfeigned regret of my inability to discuss 
it in a manner answerable to its gravity,— 
I cannot regard the retrospective part of 
this oath otherwise than as a bill of pains 
and penalties, possessing the characteris- 
tic atti'ibutes of a bill of attainder, except 
the death penalty. In the arbitrai'y, tech- 
nical sense, it may not be so called; but 
when it is so plainly observable that by its 
own inherent force it effectuates the de- 
struction of the rights of a large order of 
persons, and is substantially and in effect 
a bill of pains and penalties, I know no 
other term in our language adequate to ex- 
press it. By operation of the legislative 
will alone, the petitioner is already adjudged, 
—adjudged without due process of law; and, 
although forthcoming, not called to trial, 
according to the general laws of the land; 
the statute affecting his person as directly 
and accurately as though he were named 
in its bodj', — disenabling him from appear- 
ing or being heard as an attorney or coun- 
selor, at the bar of this court, and thereby 
depriving him of the right to acquire and 
own property, by his professional skill and 
labor. 

But if the conclusion at which I have ar- 
rived is erroneous, and the retroactive- 
clauses of the oath do not contravene any 
portion of the constitution of the United 
States, still he is encompassed by an im- 
passable barrier during the remainder of 
his days, or until these supposed obnoxioua 
clauses of the oath are modified or repealed 
by congress. 

The following additional objections were 
presented: First, that the act of congress 
of January 24, 1865, is a penal law. This 
may be disposed of at once. A,fter a careful 
analysis of this statute, and perceiving, as= 
I apprehend, the manner in which it neces- 
sarily affects the party now before this- 
court, it seems clear, on principle and on 
authority, that the several reti*ospective di- 
visions of the oath are highly penal. The 
following cases are referred to in support 
of this expression: Leigh's Case [supra]; 
Dorsey's Case [supra]; In re Shorter [Case 
No. 12,811]; In re Baxter [Id. 1,118]. Agree- 
ing with these authorities, this question 
may be considered settled, so far as this 
court is concerned, until such time as the 
supreme court of the United States shall 
have decided it otherwise. 

The second objection taken was that the 
act is in violation of so much of the ninth 
section of the first article of the constitu- 
tion as declares that no "ex post facto law 
shall be passed"; and also that it contra- 
venes that clause of the fifth section of the- 
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first article of the amendment to the con- 
stitution which prohibits any person from 
being compelled, in any criminal case, to be 
a witness against himself, or being deprived 
of life, liberty, and property without due 
process of law. In the Case of Leigh, supra, 
Mr. Leigh applied to the supreme court of 
appeals of Virginia for admission to its bar. 
But he was met by a statute of that state 
requiring "every person who shall be ap- 
pointed to any office or place, civil or mili- 
tary, under the commonwealth, shall, in ad- 
dition to the oath now prescribed, take the 
following oath," to wit: "That he hath not 
been engaged in a duel by sending or ac- 
cepting a challenge to fight a duel, or by 
fighting a duel, or in any other manner in 
violation of the act entitled 'An act to sup- 
press duelling,' since the passage thereof;" 
and, further, that he will not be concerned, 
directly or indirectly, in such duel, during 
his continuance in office. The point for 
judgment in this ease was whether prac- 
titioners of the law were public officers. 
Tucker, J., was of opinion that they were. 
But Roane, J., and Fleming, 0. J., decided 
otherwise, Mr, Leigh was admitted with- 
out taking the additional oath. The ma- 
jority of the court, in their opinions, animad- 
verted upon the statute in very expressive 
terms. Roane, J., said: "It is unusually pe- 
nal, if not tyrannical, in compelling a party 
to stipulate upon oath, by the third section, 
not only in relation to his past conduct and 
present resolution, but also for the future 
state of his mind." And the chief justice, 
after remarking that it was an "oath uu. 
known to the laws of the state, or of the 
United States," adds: "I cannot but con- 
sider it a penal statute, and as such must 
give it a strict interpretation." Dorsey's 
Case, supra. On the seventh of January, 
1826, the legislature of Alabama passed an 
act, commanding all public officers, and at- 
torneys and counselors at law, 'before en- 
tering upon the duties of their offices or sta- 
tions, to take the following oath, to wit: "I 
do solemnly swear that I have neither di- 
rectly or indirectly given, accepted, or know- 
ingly carried a challenge in writing or other- 
wise, to any person or persons (being a 
citizen of this state) to fight in single com- 
bat, or otherwise, with any deadly weapon, 
either in, or out of the' state, or aided or 
abetted in the same, since the first day of 
January, 1826;" and that he will not here- 
after give, accept, or knowingly carry a 
challenge, etc. "And any attorney or coun- 
selor at law, failing or refusing to take the 
said oath, shall not be permitted to practice, 
as such, in any court of this state." The 
validity of this act came regularly before the 
court, and a majority of the members de- 
cided the retroactive portion of the oath to 
be unconstitutional and void. Collier, 0. 
J., dissented. Goldthwaite, J., in deliver- 
ing the opinion, said: "I have given the 
subject the consideration demanded by its 



importance as a constitutional question, and 
am convinced that one part of the oath im- 
posed by the genearal assembly, usually 
called the 'Duelling Act,' is inhibited by the 
constitution. As the oath is not divisible, 
and is, in fact, unwarranted by the funda- 
mental law, in my opinion, we ought not 
to require it to be administered." Ormond, 
J., said: "This is a highly penal law. It 
excludes, unless its terms are complied with, 
all persons from practicing as attorneys and 
counselors at law in the courts of this state.'" 
On page 380 he says: "The tenth section of 
the bill of rights, among other things, pro- 
vides that no one 'shall be compelled to give 
evidence against himself, nor shall he b& 
deprived of his life, liberty, or property, 
but by due course of law.' After a patient 
and mature examination of the matter, I 
am of opinion that the requisitions of the 
'expurgatory oath, exacted by this law, of- 
fend against this portion of the bill of 
rights." 

The case of Cohen v. Wright, supra, arose 
on an act passed April 25, 1863 [St. Oal. 
1863, p. 566], by the legislature of California, 
entitled "An act to exclude traitors and alien 
enemies from the courts of justice in civil 
cases." The thkd section of the act reads: 
"No attorney at law shall be permitted to 
practice in any court in this state until he shall 
have taken, and filed in the office of the 
county clerk of the county in which the at- 
torney shall reside, the oath prescribed in tMs 
act; and for every violation of the provi- 
sions of this section, the attorney so offending 
shaU be considered guilty of a misdemeanor, 
and on conviction shall be fined in the sum 
of one thousand dollars." The following is- 
the form of oath to be taken by plaintiffs, 
defendants, and attorneys, to wit: "I (here 
insert the name of the plaintiff) do solemnly 
swear that I will support the constitution of 
the United States, and the constitution of the 
state of California; that I will bear true faith 
and allegiance to the government of the 
United States, any ordinance, resolution, or 
law of any state, or territory, or of any con- 
vention or legislature thereof, to the contrary 
notwithstanding; that I have not, since the 
(here insert the date of the passage of this 
act) knowingly aided, encouraged, coim- 
tenanced, or assisted, nor will I hereafter, in 
any manner, aid, encourage, countenance or 
assist the so-called Confederate States, or any 
of them, in their rebelhon against the law- 
ful government of the United States; and 
this I do without any qualification or mental 
reservation whatsoever." The first and 'sec- 
ond clauses of the oath state, in plain terms, 
that the affiant will support the constitution 
of the United States, and the constitution of 
the state of California. "The uext da-use," 
says Mr. Justice Crocker, in delivering the 
opinion of the court, "that the party has not, 
since the passage of the act, and will not aid, 
encourage, countenance, or assist those now 
in rebellion against the United States, is a 
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solemn declaration or pledge,— a declaration 
that the party has not committed since the 
passage of the law, and a pledge that he will 
not commit any treasonable act against the 
national government So far as it is a pledge 
of future good conduct, it Is but expressing, 
in another form, that he will support the con- 
stitution, and bear true allegiance to the 
United States, and to that extent clearly is 
not opposed to this section," article 2, § 3, 
"of our state constitution. So far as it is a 
declaration of past conduct, it seems to go 
tieyond the strict letter of the constitutional 
oath, and we have, therefore, had a doubt of 
its validity. It does, however, but carry out 
the object, design, and spirit of the constitu- 
tional oath; and as it is not an um-easonable 
requirement, being confined to acts since the 
passage of the law, and does not clearly vio- 
late the constitution, we are imwilling to de- 
clare it void on a mere doubt." "The act," 
say the court, towards the close of this 
branch of the case, "is not retrospective, as it 
merely requires the party to swear that he 
has not committed any treasonable act since 
its passage. It does not relate to any act 
done before that time." 

In Re Baxter, supra, Trigg, X, said: "Now, 
assuming that Mr. Baxter has been guilty of 
some one or more of the acts enumerated in 
the prescribed oath, or ratlier in the law we 
are considering (for the oath, as before stated, 
must be considered as incorporated in the 
body of the act), the question then arises: 
Does this law of congress render the act com- 
mitted punishable in a manner in which it 
was not punishable when it was committed? 
Does it afEect him, by way of punishment of 
the act, either in his person or his estate, dif- 
ferently from what it would have done be- 
fore the passage of the law, and at the time 
the act was committed? If it does, then, un- 
der the authorities befoi-e cited, it is an ex 
post facto law, and, being repugnant to the 
constitution, is void." And in the next para- 
graph the judge says: "But this law extends 
the punishment of the attorney, by virtually 
depriving him of his office in the courts, and 
thereby forfeiting whatever of the emolu- 
ments of his profession he n.dy be entitled to 
upon contracts with his clients for services to 
be rendered, or which have been in part per- 
formed and not yet completed. « * * And 
the effect of the law being thus penal in its 
consequences, and punishing the attorney ror 
the acts mentioned in the oath, in a manner 
in which they were not punishable, when 
committed, then, tested by the principles laid 
down in the cases of Calder v. Bull [3 Dall. 
(3 U. S.) 3i6], and Fletcher v. Peck [6 Cranch 
(10 V. S.) 138], I am constrained to declare 
that the act in question is opposed to the 
constitution of the United States, is ex post 
facto In its operations, and therefore not a 
valid law." Phamp. 10. 

Busteed, J., in lie Shorter, supra, declared 
the act to be "highly penal in its general 
effect." The judge also determined it to be 



ex post facto, and gave the following cogent 
illustration in support of Ms decision on this 
point: "One of the clauses in the act of con- 
gress of the 2d of July, 1862, and which is 
embraced in the oatli required by the act of 
January 24, 1863, is as follows: 'That I have 
neither sought, nor accepted, nor attempted to 
exercise the functions of anj office whatever, 
under any authority, or pretended authority, 
hi hostility to the United States.' This ab- 
juration is not confined to any period. It cov- 
ers the lifetime of the affirmant. Before the 
24th of January, 1865, a British subject could 
be admitted to all the rights of citizenship in 
the United States by the oaths of natm-aliza- 
tion. Without being naturalized, he might 
be admitted to the bar of this court upon com- 
plying with the rules of the com-t But if, 
during the period of war between the United 
States and Great Britain, half a century ago, 
he had held office in the kingdom of which he 
was a native and was then a subject, he could 
not comply with the requisitions of tliis stat- 
ute, and could no longer exercise his privi- 
lege as a member of the bar of this court. 
The right acquired by his natm-alization, and 
by the rules and orders of the court, would 
be annulled by a law ex post facto, and for 
an act innocent, or even praiseworthy, when 
it was done." 

It was likewise the opinion of the court 
that the statute compelled the party to be a 
witness against himself. "It is unworthy of 
the great question," observed the judge, "to 
say that a man is not obUged to put himself 
in the supposed dilemma; that all he has to 
do is not to attempt the practice of his pro- 
fession in the national coxu:t3, and he will 
not run the risk of testifying to his own guilt. 
This is the merest and the shallowest soph- 
istry. If he keep silence, he is thereby de- 
prived of a constitutional right; if he speak, 
he becomes 'a witness against himself.' Judg- 
ment of condemnation instantly follows the 
coerced acknowledgment of guilt, and an act 
of the legislature is thus made to take the 
place and exercise the functions of the ju- 
dicial office. Now, if congress may bring 
about such a result to a man, is it not doing, 
by indirection, what it is expressly prohibited 
from doing directly?" Concurring in the de- 
cision of the United States circuit court in 
the Baxter Case [supi-a], and that of the Unit- 
ed States district court in Re Shorter [supra]; 
it might seem unnecessary to offer further or 
other argument on subjects which have al- 
ready been so satisfactorily treated; but, as 
the same questions which arose before those 
tribunals were also discussed here, it is due 
to counsel that the views of this court be sig- 
nified. Little, however, can be added. 

In Fletcher v. Peck, 6 Cranch [10 U. S.] 138, 
it was said by the supreme court of the United 
States that an ex post facto law is one which 
renders an act punishable in a manner in 
which it was not punishable when it was 
committed. "This definition," says Kent, "is 
distinguished for its comprehensive brevity 



- [15 Fed. Cas. page 13] 



and precision, and it extends to laws passed 
after the act, and affecting a person by way 
of punishment of tliat act, either in his per- 
son or estate." 1 Kent, Comm. 409. And the 
supreme judicial court of Massachusetts, in 
Eoss' Case, say: "Adding a new punishment, 
or increasing the old one for the same ofEense, 
would be ex post facto." 2 Pick. 165. "Ex 
post facto laws relate to penal and criminal 
proceedings." 1 Kent, 409. Carefully ob- 
sers'ing the foregoing definitions, it may be 
said that an ex post facto law is a retroactive 
penal or criminal law, and no other. 

The design and object of a law is to regu- 
late conduct; to prescribe and fix a rule or 
guide for it; and, therefore, a law attempting 
to regulate past conduct undoes itself, and 
involves an inconsistency, a contradiction, and 
an absurdity. The attaching of a new or 
cumuLative consequence to a past transaction 
does not regulate it, for a bygone act is be- 
yond the reach of regulation. Sir William 
Blackstone says that all laws should be made 
"to commence in f uturo, and be notified before 
their commencement, which is implied in the 
term 'prescribed.' " There are several clauses 
or divisions, in the retrospective portion of 
the oath. The first is as follows: "I do 
solemnly swear (or affirm) that I have never 
voluntarily borne ai-ms against the United 
States since I have been a citizen thereof." 
If a citizen of the United States, or an alien 
while he or his family and effects are under 
the protection of the government, voluntarily 
bears arms against the United States, it is 
a levying of war against them; and this is 
treason, the heaviest and most atrocious of- 
fense known to the law. It is the sum of all 
crimes, for it is committed against the duty 
of allegiance. By observing this clause, It 
cannot but be noticed that, although it is 
couched in. negative language, it neveilhe- 
less implies, affii-matively, that the party tak- 
ing the oath may have borne arms against 
the United States within the period during 
which he has been a citizen. He does not 
swear i)ositively that he has not borne arms 
against the United States since he has been a 
citizen thereof; but, on the eontraiy, liis oath 
is pregnant with the admission that he has; 
and so, by implication, he inculpates himself, 
and at the same moment exculpates himself 
by testifying that he did not commit it vol- 
untarily; and thus, the facts and the law 
being blended, he swears' to matter of law, 
or rather to a conclusion of law. It is a well- 
settled rule, and knows no exception, that an 
act done from compulsion or necessity is not 
a crime; but the degree of necessity that will 
excuse is often, however, a nice matter to de- 
cide. Respublica v. McCarty 2 Dall. [2 
U. S.] 86; U. S. v. Vigol, Id. 346; 1 Russ. 
Crimes, 664, 665; 1 Bish. Cr. Law, §§ 441- 
448; Allison, Or. Law, 627, 673; 1 Hume, Or. 
Law, 50, 51; The Argo [Case No. 516]; The 
New York, 3 "Wheat. [16 U. S.] 59. 

It is in evidence, as has been seen, that 
air. Law, the petitioner, fell within the thir- 
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teenth exception of the proclamation of May 
29, 1S65, and that he received and accepted 
a grant of pardon and amnesty from the 
president of the United States. This grant 
was inspected by the court, and declared to 
be a valid act, and that the recipient ought to 
have the full legal benefit of it. 

Now, if this pardon, in addition to absolv- 
ing the offence, also restores to him proper- 
ty, not judicially condemned to the United 
States, by parity of principle, it likewise re- 
stores to him his property, or right of prop- 
erty, in the fees and other emoluments ac- 
cruing to him for professional services as an 
attorney, proctor, etc. Suppose a member of 
the bar were indicted for treason, because of 
his having levied war against the United 
States, and he brings into the circuit court 
before which he stands charged a pardon for 
the offense, and he pleads it in bar, or by 
other proper mode presents it for judgment 
on arraignment or during trial; or after ver- 
dict, in arrest of judgment; or after judg- 
ment, in bar of execution; and his plea or 
motion is allowed, and he goes without day, 
—is not this the end? By this, are not all 
the effects and consequences of the crime 
discharged, and the party become a "new 
man"? But, notwithstanding the accused 
has the benefit of the pardon adjudged to 
him by the com*t, yet he cannot be per- 
mitted to appear and be heard in any feder- 
al court, unless he shall have taken and sub- 
scribed an oath (which oath is already quot- 
ed). The first clause, as already mentioned, 
is, in substance, that he has never volun- 
tarily borne arms against the nation since 
he has been a citizen thereof. In this clause, 
as is perceived, is inclosed the fact that he 
did not voluntarily commit the very offense 
for which he stood indicted, or was arraign- 
ed, or tried, or adjudged, and which particu- 
lar offense he himself, in open court, by his 
plea, confessed he had committed volimtari- 
ly. Surely the exacting of this oath is a 
punishment. It effectually disenables all 
who have done any of the acts mentioned in 
the oath, though they have received and ac- 
cepted a full pardon and amnesty for the of- 
fenses. It is not a mere temporary suspen- 
sion from the practice, but a disbarment,— 
a perpetual exclusion from the national 
courts. The act punishes the party in a. 
manner in which he was not punishable 
when the act was committed, and in a man- 
ner not conformable to the fundamental law 
of the land. The requirement of this oath 
brings its retrospective clauses directly with- 
in the ruling in Ross' Case. "Adding a new 
punishment," said the court, "or increasing 
an old one for the same offense, would be ex 
post facto." 

Applying the principles advanced in the 
case supposed to this of the petitioner, the 
same results would be obtained. In these 
remarks I have touched upon the first clause 
only,— giving but one example,— but, on ex- 
amination of the others, it will be fouAd 
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that the same peculiarities pervade them as 
are inherent in the first, and that like re- 
svdts flow from them. It may not be -wholly 
foreign to notice the fact that, if the paity 
required to take oath be a native citizen of 
the United States, every word of the retro- 
spective part of the oatii would affect every 
hour of his past life. 2 Kent, Comm. 258, 
note; 4 Bl. Comm. 23; Boyd v. Banta, Coxe 
[1 N. J. Law] 266; 1 Russ. Crimes, 1-10; 
1 Bish. Or. Law (3d Ed.) §§ 460, 461. Re- 
curring briefly to the cases of Leigh and 
Dorsey and Cohen v. Wright, it will be seen 
that in Leigh's Case the law only required 
the attorney to swear that he had not trans- 
gressed the statute since "the passage there- 
of." Notwithstanding this oath may, per- 
haps, on strict construction, be deemed pro-" 
spective, yet it was censured in strong lan- 
guage by a majority of the comt. In Dor- 
sey's Case, the oath to be taken was, not 
that the party had not violated the provi- 
sions of the statute since its enactment, but 
from a pei-iod thereto. As already observed, 
a majority of the court decided the retro- 
active portion of this oath to be unconstitu- 
tional and void. In Cohen v. Wright, the 
comi: expressed some doubt as to the valid- 
ity of the oath (quoted in full in the former 
part of this opinion), "so far as it was a dec- 
laration of past conduct." But it remarked: 
"The act is not retrospective, as it merely 
requires the party to swear that he has not 
committed any treasonable act since its pas- 
sage." And neai* the close of the opinion it 
was said: "The law warned him what the 
result would be, and, although it may be se- 
vere, it is a consequence of his own volun- 
tary violation of the fundamental rights of 
society." 

To require a person, under any circum- 
stances, to take an oath of innocence of 
crime, even when he had .warning liy a 
preordained law,— and warning, it is said, 
is the end of punishment,— is a rigid exac- 
tion. Yet it was cautiously observed by the 
court, in the case last cited, in speaking of 
the oath before it, that "it seemed to go be- 
yond the strict letter of the constitutional 
oath. * * * It, however, does but carry 
out the object, design, and spirit of the con- 
stitutional oath; and as it is not an Tmrea- 
sonable requirement, being conflned to act 
since the passage of the law, and does not 
clearly violate the constitution, we are un- 
willing to declare it void on a mere doubt." 
But the particular question now before this 
court is of still greater importance, because 
the oath of expurgation required by the act 
of congress approved January 24, 1865, goes 
back and searches the conscience of the peti- 
tioner, who is a native citizen, born in 1791, 
during the whole course of his life, retro- 
acting upon him for a period little less than 
three-quarters of a century anterior to its 
passage by congress. That the imposing of 
the retrospective portions of this is virtually 
compulsory, and effectually punitive, cannot, I 



in my judgment, be denied. It makes the 
party swear to a life-long innocence, and to 
testify against himself; and herein it is 
also an infraction of the fundamental law of 
the land. And, while preparing this opinion, 
I have not been unmindful of the magnitude, 
nay, awfulness, of the responsibility which 
devolves upon a comi; in pronouncing against 
even a part of a solemn act of the congress 
of the United States. 

Judgment Upon argument had on said 
motion of the petitioner, air. Law, and after 
full consideration of the matter of fact and 
of law involved, it is ordered and adjudged 
by the court that the act of congress ap- 
proved January twenty-fourth, eighteen hun- 
dred and sixty-flve,— so far as it was intend- 
ed to apply to this case,— is repugnant to 
the constitution of the United States. Mo- 
tion granted. 



Case Wo. 8,1S7. 

LAW V. EWELL. 

[2 Craneh, G. C. 144.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1817. 

Attobney asd Client — Actios for Fees — Pees 
OF Counsel— Fees or Attoknet. 

1. A counsellor of this court cannot support an 
action at law against his client for his fee as 
counsel, although he prove an express promise to 
pay it, 

2. An attorney may recover his legal fee upon 
assumpsit. 

Assumpsit for professional services ren- 
dered by the plaintiff [John Law], who was 
an attorney and counsellor of this court Be- 
sides his legal fees as attorney, amounting 
to $70, the plaintiff proved an express prom- 
ise by the defendant [Thomas Ewell] to pay 
the plaintiff ?100 if the defendant should ob- 
tain a new trial in the case of Stull and 
others against him, which was obtained. 

Sir. Taney and Sir. Wiley, for defendant, 
contended that the plaintiff could not re- 
cover, in an action at law, his fees, either as 
attorney or counsel. Not as attorney, be- 
cause the Maryland acts, of 1715, c. 48, par. 
10, and 1779, e. 25, par. 17, give a summary 
remedy by distress and sale; not as coun- 
sellor, because, by the common law of Eng- 
land, in force in Maryland, on the 27th Feb- 
ruary, 1801, the fees of counsel were merely 
honorary, like those of a physician. In the 
case of Chorley v. Bolcot 4 Term R. 317, it 
was taken for granted (without any question) 
by the court and counsel that counsellors at 
law can maintain no action for their fees, 
either at law or in equity; and "this is ex- 
pressly stated by Blackstone (3 Comm. 28), 
who refeis to the case of Moor v. Row, 1 
Rep. Ch. 38, where "the plaintiff, being a 
counsellor at law, brought his bill for fees 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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due to him from the defendant, "being a 
solicitor, and was to account with him at 
the end of every term. The defendant de- 
murred. This eoiirt allowed the demurrer 
nisi causa. Demurrer affirmed and the biU 
dismissed." Blackstone says that the fees 
of counsel are given, not as locatio vel con- 
ductiOj but as quiddam honorarium; not as a 
salary or liire, but as a mere gratuity which 
a counsellor cannot demand without doing 
wrong to his reputation (Peake, N. P. 122); 
and therefore counsellors are never required 
to give receipt for their fees. 

Mr. Key and Mr. Law, contra. 

Although a summary remedy is given for 
the legal fees of an attorney, yet that does 
not deprive him of his remedy by action a;t 
common law. Attorney's fees in England 
may be recovered in assumpsit. And in 1 
Harris, Entiles, 117, is a declaration in as- 
sumpsit by an attorney at law for the tax- 
able fees. The law, as laid down by Black- 
stone, respecting coimsellor*s fees, has never 
been adopted in Maiyland; certainly never 
as to the services of a physician; and in 
England they rest on the same ground.— a 
quiddam honorarium. Whenever there is a 
moral obligation, and an express promise to 
pay, the cause of action is complete, and 
upon the general principles of the common 
law the action ought to be sustained. This 
court has decided that an attorney at law is 
not bound to argue a cause before the jury, 
as counsel, for the legal attorney's fee. 

THE COtTRT (MORSELL, Ckcuit Judge, 
contra) was of opinion that the fee as coun- 
sellor could not be recovered at law; and 
(THRUSTON, Cu:cuit Judge, contra) that 
the legal attorney's fee could be recovered in 
assumpsit. 

Verdict for plaintiff for $70, the amount of 
his taxable fees as attorney for the defend- 
ant in several suits. 
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Case No. 8,128. . 

LAW V. LAW. 

[3 Cranch, O. O. 324.] i 

Circuit Court, District of Columbia. Slay 
Term, 1828. 

Equitable Assets— Land Partially Paid for — 
Judgment Lies. 

The proceeds of the sale of an equitable title 
to land, are equitable, not legal assets. 
[Cited in Sawyer v. Morte, Case No. 12,401.] 

In equity- The case was submitted to the 
court upon the following statement. Mr. 
John Law, in Ms lifetime, bought a lot on 
Pennsylvania avenue, in Washington, at 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



public sale, to be paid for by instalments. 
Some were paid, but not all; and although 
he built upon the lot, and lived in 
the house, he never received a deed for it; 
but his assigns wiU receive one as soon as 
the last instalment is paid. The question 
was whether the proceeds of the sale of the 
lot in the hands of the trustee, under a de- 
cree of this court upon a creditor's bill, were 
legal or equitable assets; and consequently 
whether the judgment creditors were to be 
paid before those by simple contract or spe- 
cialty. See 2 Fonbl. Eq. 401, in notes, and 
Sharpe v. Earl of Scarborough, 4 Ves. 5'SS. 

CRANCH, Chief Judge. We are of opin- 
ion that the proceeds of the sale of Mr. J. 
Law's equitable interest in the lot of land, 
in the hands of the trustee who made the 
sale, are equitable, not legal assets, inas- 
much as the legal estate never was in him; 
and therefore it is not like the case of a 
mortgagor who has an equity of redemption; 
and who, upon the mortgage-money being 
paid, is reinvested with the legal estate 
without any reconveyance from the mort- 
gagee. It is said that a judgment creditor 
has a right to redeem the mortgage, and by 
paying the mortgage-money, the legal estate 
reverts to the mortgagor, so that the judg- 
ment is a legal lien upon the lands, subject 
to the mortgage, as in the case of Sharpe v. 
Earl of Scarborough, cited above. 

THRUSTON, Circuit Judge, absent. 



LAW (RAT v.). See Cases Nos. 11,591 and 
11,592. 



Case 'No. 8,1S9. 

LAW V. SCOTT. 

[3 Cranch, C. C. 295.] i 

Circuit Court, District of Columbia. May 
Term. 1828. 

Insolvenot — Liability fob Costs ik Suit PE>rD- 
iXG AT Time of Issolvenot. 

An insolvent debtor who has been discharged 
under the insolvent act [2 Stat. 237], is not liable 
for the costs of a suit pending at the time of his 
discharge. 

[This was an action at law by the admin- 
istrator of John Law against Alexander 
Scott] The defendant was brought in upon 
a ca. sa. for costs in a suit which was pend- 
ing at the time of his discharge under the 
insolvent act. 

THE COURT (THRUSTON, Circuit Judge, 
doubting) ordered the defendant to be dis- 
charged under the tenth section of the act 
for the relief of insolvent debtors within 
the District of Columbia. 

[See Case No. 12,537.] 

1 [Reported by Hon. William Crandi, Chief 
Judge.] 
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Case No. 8,130. 

LAW T. STEWART et al. 

[3 Craneh, G. 0. 411.] i 

Circuit Court, District of Columbia. Dec. 

Term, 1828. 

Pbomissory Note— Accommoijation Indousemest 

—Co-SuiiETiEs— Distress fok Rent— Cox vet- 

AXCB OF Goons IN' Tkust by Tenant. 

1. The maker and indorser of a promissory 
note made and indorsed to he discounted for the 
accommodation of a third person, are not in the 
usual course of mercantile transactions co-sure- 
ties; and the indorser is not hound to contribute 
with the maker in paying the note, unless there 
was some previous agreement to that effect. 

2. Goods conveyed in trust to indemnify the 
landlord and his indorser against their responsi- 
bility upon a note made by the landlord, and in- 
dorsed by a third person, for the accommodation 
of the tenant, and left upon the premises by liie 
consent of the landlord, are not liable to his dis- 
tress for rent accruing after the deed of trust 
while the third person remains liable as indorser 
of the note. 

Bill in equity, to charge, witb the rent due 
from Robert Bailey to Mr. Law, the funds 
in the bands of Mr. Ingle, arising from the 
sale of goods conveyed in trust by Mr. 
Bailey to Mr. Ingle, to indemnify Mr. Law 
(the plaintiff) and General Stewart (the de- 
fendant) for any loss they might sustain by 
reason of certain notes made by Mr. Law, 
indorsed by General Stewart, and discount- 
ed for the use of Bailey. The goods, at the 
date of the deed of trust, were in the pos- 
session of Bailey in Mr. Law's house, of 
which Bailey was tenant; no rent being 
then due. After the notes were protested, 
Mr. Law ordered Mr. Ingle, who was his 
general agent, to distrain those goods for 
rent; which he did, and sold them, either 
under the distress or the deed of tnist. 
General Stewart fox'bade him to pay the pro- 
ceeds to Mr. Law on account of the rent, 
contending that the deed of trust was a 
prior lien, and the goods were upon the 
premises with the permission of Mr. Law, 
for the security of himself andGenei-al Stew- 
art against the notes. The proceeds of the 
sales of the goods were not sufBcient to pay 
either the rent or the notes, much less to pay 
both. Mr. Law, in his bill, also claims of 
General Stewart one half of what he, Mr. 
Law, has been compelled to pay upon the 
notes; averring that, upon Bailey's request, 
he, Mr. Law, and the defendant, Stewart, 
"did consent so to aid the said Bailey," that 
is, by indorsing Bailey's note. The bank, 
however, would not discount a note with 
Bailey's name upon it; but offered to discount 
a note made either by Mr. Law, or General 
Stewart, and indorsed by the other. Where- 
upon a note for $2,000 was made by Mr. 



1 [Reported by Hon. William Granch, Chief 
Judge.] 



J Law, payable to and indorsed by General 
Stewart, and discounted at the Patriotic 
Bank for the use of Bailey; aftei-wards a 
like note for $1,000 was made and indorsed, 
and discounted at the Bank of Washington, 
also for the use of Bailey, who made a deed, 
of trust of the goods in the house to Mr. 
Ingle; which recites, that "whereas the said 
Thomas Law has become principal in a cer- 
tain note, for the use of the said Bailey, and 
Philip Stewart has indorsed, as surety of 
the said Thomas Law, according to the 
usual mode of carrying on business at the 
Patriotic Bank." "And whereas the said 
Bailey is desirous of indemnifying and sav- 
ing harmless the said Thomas Law and 
Philip Stewart against all suits, damages," 
&c., "in consequence of their becoming prin- 
cipal and indorser, as aforesaid," &c. &c. 
And the trust is "to pay and indemnify the 
said Thomas Law and Philip Stewart, the 
drawer and indorser of the said note," the 
money, damages, and costs, &c., which they 
may have paid or suffered, &c., "by reason 
of drawing and indorsing said note." The 
answer of Stewart denies that there was 
any agreement or understanding between 
him and Mr. Law, to contribute by moieties, 
or in any other way, in any loss that might 
be sustained. The answer of Mr. John P. 
Ingle, which was admitted as evidence, says, 
that he "cannot say, of his own knowledge, 
that it was understood between the parties, 
that the drawer and indorser should be 
equally responsible for the payment of the 
notes," but that such was his belief from all 
that had passed; and that "he always re- 
garded them as joint securities for the debt 
of Bailey." This is the whole evidence in 
the cause upon this point 

CBANCH, Chief Judge. The court is clear- 
ly of opinion that, under the circumstances 
stated in the bill and answer, Mr. Law has 
no equitable claim to have his rent first sat- 
isfied out of the trust fund. The deed of 
trust created a prior lien; and the goods 
were upon the premises with Mr. Law's 
consent, for the purposes of the trust As 
the trust fund has proved insufficient to pay 
the notes, the question arises, whether Gen- 
eral Stewart is liable to contribute to make 
up the balance due upon them. According 
to the usual course of mercantile transac- 
tions he is not. In order to make him so, 
there must have been an agi-eement or an 
understanding amounting to an agreement, 
to that effect The bill does not aver any 
such agreement or understanding, although 
it prays relief to that extent The answer 
denies any such agreement or understand- 
ing. This denial is strongly corroborated by 
the terms of the deed of ti-ust and by the 
facts stated by General Stewart in answer 
to an allegation in the bill, that, upon one 
of the renewals of the note, the defendant 
Stewart, became the drawer, and Mr. Law 
the indorser. Throughout the whole deed of 
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ti'ust, the distinct cliaracter of drawer and 
indorser, and of principal and surety, is 
kept in view. We tliink, therefore, that Gen- 
eral Stewai-t is not liable to contribution, 
and that, on both points, the bill must be 
dismissed, with costs. 



Case Ho. 8,131. 

LAW V. UNITED STATES. 

[Hempst. 338,11 

District Court, D. Arkansas. May 8, 1848. 

Lasd Grants— Grant to John Law — Treaty 
TViTH France— Louisiana Purchase. 

History of the claim, by James H. Piper, 
acting commissioner of the general land of- 
fice: 

This was a French claim for four leagues 
square of land, Paris measure, lying on the 
Arkansas river, in the present state of Ar- 
kansas. The petitioner [Jacques Alexandre 
Bernard Law, Marquis of Lauriston] repre- 
sents himself as a subject of the king of the 
French, resident in the city of Paris, Prance, 
and as grandson and heir of John Law, 
"formerly director-general of the Company 
of the Indies, and controller-general of the 
finances of the king of France;" that in A. 
D. 1718, the Company of the Indies> "to 
whom the former colony of Louisiana, in- 
cluding that which is now the state of Ar- 
kansas, belonged, in full property conceded 
and gi*anted, to the ancestor of the petitioner, 
the aforesaid John Law, a tract of land of 
four leagues square, Paris measure, lying on 
the river Arkansas, in the now state of Ar- 
kansas," &e.; that it was granted allodially, 
"upon certain terms, and conditions therein 
expressed, the whole of which terms and con- 
ditions," the petitioner avers was perform- 
ed by said law, "in good faith; and if any 
part of the same was not by him so perform- 
ed and observed," which is not admitted by 
petitioner, he avers that the said Law "was 
prevented from performing the same by the 
acts, orders, and interference of the king of 
France, or regent of the said kingdom, or his 
or their olRcers or agents," and relieved, etc. 
"from any further performance of the same;" 
that from various accidents, &c., "many of the 
records and documents of the said company 
of the Indies have been lost and destroyed, 
so that the original of the grant or concession 
aforesaid cannot now be found or produced;" 
that the papers of Law "have also been dis- 
persed and destroyed;" that "petitioner has 
caused diligent search to be made for the rec- 
ord of the said grant or concession to the said 
John Law, in various places, namely, in the 
archives of the Marine, in France, where the 
records of the colony of Louisiana were kept, 
and in the land-offices of the states and of 
the United States, at New Orleans, and in 
divers other places where it was natural to 
expect the same might possibly be found, 

1 DEleported by Samuel H. Hempstead, Esq.] 
15F£D.CAS. — 2 



but without success." The petitioner fur- 
ther avers that, "there was such a grant or 
concession, that the same was duly and law- 
fully made," &c., and thathe will "prove tlie 
nature, contents, and effect of the same, 
whereof mention is made in the histories of 
Charlevoix" and others; that Law, in 1719 
and 1720, "took possession of the said tract 
of land by his agents, and settled thereon, 
fifteen hundred settlers, or other large num- 
ber, and sent out from France and Germany 
numbers of others, who died on their passage, 
and was preparing to send out from L'Orient 
or some other port or ports in France, a 
large number of German families, when the 
same were countermanded and sent back, 
by order of the regent of France or his of- 
ficers and agents acting under his author- 
ity." The petitioner further avers that the 
claim, right, and title to which he has suc- 
ceeded, "is protected and secured by the 
treaty between the United States and the 
French republic for the cession of Louisiana; 
and might have been perfected, and com- 
pleted, and held good and valid, had the 
said province of Louisiana continued under 
the government of France;" that the United 
States "have sold or otherwise disposed of 
the whole,^ or a large part of the said land 
to various persons," unknown to petitioner, 
against whom he seeks no relief, "being 
content to take scrip for the land so dis- 
posed of," &c.; that "his claim for the said 
land has not been submitted to and reported 
by any of the tribunals constituted by the 
laws of the United States to decide or re- 
port upon land claims, and he prays that 
the validity of his claim may be inquired into 
and decided," &c. 

In glancing at the history of the events 
immediately preceding, and about the period 
of the alleged origin of this claim, we find, 
that by royal letters patent, dated 14th Sep- 
tember, 1712, Louis XIV. granted to Orozat 
the exclusive commerce of Louisiana with 
mining privileges (see extract from grant to 
Orozat, appendix to Clarke's Compilation of 
Land Laws, p. 944); that in 1717, Crozat's 
grant was surrendered to the crown (see 
note to said extract, and Marbois' Louisiana, 
p. 110); that in August, 1717, during the 
regency of the Duke of Orleans, in the mi- 
nority of Louis XY. (Louis XIV. having died 
in 1715), the Company of the West was 
created by royal letters patent, in the form 
of an edict or proclamation, a translation of 
which is to be found in 1 White, Eecep. pp. 
(541 to 652, inclusive; that by the 5th article 
of that edict there were granted to said com- 
pany, "all the lands, coasts, ports, havens, 
and islands, which compose the province of 
Louisiana, in the same way and extent as 
we have granted them to M. Orozat, by our 
letters patent of 14th September, 1712," &c. 
It will be observed, that by the 3d article 
of the said grant to Crozat, mines aban> 
doned three years reverted t6 the crown; al- 
though the 8th article of the edict of 1717 
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appears to have conferred on the Company 
of the West the power also to grant land 
in freehold. It appears further, that the 
private bank which John Law had estab- 
lished in Paris, in 1716, under the auspices 
of the regent, was supplanted in 1718, by 
the estabhshment of the Royal Bank (20 
Chambers, Gen. Biog. Diet. p. 88; 7 Enc. 
Am. p. 453); at the head of the affairs of 
which, Martin states that the "original pro- 
jector continued," and "availing himself of 
the thirst for speculation, which its success 
excited, formed the scheme of a large com- 
mercial company, to which it was intended 
to transfer all the privileges, possessions, 
and efiCects of the foreign trading companies 
that had been incorporated in France." "The 
Royal Bank was to be attached to it. The 
regent gave it letters patent, under the style 
of the Western Company. From the mighty 
stream that traverses Louisiana, Law's un- 
dertaking was called the Mississippi Scheme. 
The exclusive trade to China and all the 
East Indies was afterwards granted to the 
company now called the India Company." 
1 Mart. (La.) 234. By a royal edict, in May, 
1719, the privileges of the East India and 
China Company were merged in the Com- 
pany of the West, and the latter thereafter 
required to be designated as the Company 
of the Indies. "Compagnie des Indes." See 
Eeceuil des Edicts, &c., Paris, 1720; also, 1 
White, Eeeep. pp. 655, 657. It appears, then, 
that the "Compagnie D'Occident," in 1717, 
succeeded to the rights of Crozat, with ex- 
tended privileges; that it was connected with 
the Royal Bank; that in 1719 the India China 
Company was blended with the Compagnie 
D'Occident, and the latter took the name, 
in virtue of the royal edict, of Company' of 
the Indies, and that during its existence this 
claim is alleged to have had its origin. We 
find it mentioned by Dupratz, who came on 
to Louisiana with the colony sent in 1718 
by the Western Company. In the History 
of Louisiana (translation published in Lon- 
don, 1774), after referring to the scarcity 
produced from "the arrival of several grant- 
ees all at once," it is stated as follows: 
"The grants were those of M. Law, who was 
to have fifteen hundred men, consisting of 
Germans, provencals, &c., to form the set- 
tlement. His land being marked out at the 
Arkansas, consisted of four leagues square, 
and was erected into a duchy, with ac- 
coutrements for a company of dragoons, 
and merchandise for more than a million 
of livres. M. Levans, who was trustee of it, 
had his chaise to visit the different posts 
of the grant. But M. Law soon after be- 
coming bankrupt, the company seized on all 
the effects and merchandise, and but a few 
of those who engaged in the service of that 
grant remained at the Arkansas; they were 
afterwards all dispersed and set at liberty. 
The Germans, almost to a man, settled eight 
leagues above, and to the west of the capital. 
This grant ruined near a thousand persons 
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at L' Orient, before their embarkation, and 
above two hundred at Biloxi, not to mention 
those who came out at the same time with 
me in 1718," &e. Charlevoix the Jesuit, in 
his "Journal Hlstorlque d'un Voyage de 
FAmerique" (3d vol. 4to. p. 411), published 
in Paris in 1744, after referring to the 
"Kappas," says, in 1721: "Vis-a-vis de leur 
village on voit les tristes debris de la con- 
cession de M. Law, dont la compagnie est 
restee proprietaire." Law's scheme had 
failed, and the grant had been entirely neg- 
lected. Mart. (La.) p. 248; also, pages 205, 
230, 234, 250, 258. The melancholy wreck 
of the settlement on Law's grant was seen, 
according to Charlevoix, in 1721, and he 
then referred to the company as the pro- 
prietor of it. Marbois, in his Louisiana, p. 
112, expressly informs us, that "the grant 
was transferred to the company;" and again, 
in a note on page 120, it is stated that "on 
the 11th August, 1728, the company sur- 
rendered to the king all its rights against 
John and William Law," that "this proceed- 
ing was founded on a judgment in its favor 
for twenty millions, the value of which had 
only been furnished in part," and that "the 
king accepted the surrender the 3d of Sep- 
tember following." More than one hundred 
and twenty-six years have elapsed since the 
grant had its origin, and no evidence is 
found that it was ever before officially 
brought to the notice of om: government 
through any of its tribunals. Indeed the pe- 
tition declares that the "claim for the said 
land has not been Submitted to and reported 
by any of the tribunals constituted by the 
laws of the United States to decide or report 
upon land claims." 

It is averred, however, that the claim, 
right, and title to which the petitioner suc- 
ceeded "might have been perfected and com- 
pleted, and held good and valid, had the 
said province of Louisiana continued under 
the government of France." But it wiU be 
recollected that France ceded the colony of 
Louisiana to Spain by a special act, at Fon- 
tainebleau, on the 3d November, 1702, the 
order for delivery given by the king on the 
21st of April, 1764 (appendix to L. L. p. 976), 
the administration remaining in the hands 
of the French for some time afterwards 
(Marbois. 137). It may be suggested, then, 
that if ever it was designed to revive or 
perfect the claim in question under the 
French government, there was ample time 
for it, when it is considered that the sover- 
eignty of the colony continued in the French 
government between forty and fifty years 
after the date of the claim. We hear noth- 
ing of this claim during the long continu- 
ance in Louisiana of the sovereignty of 
Spain, who parted with her title to the col- 
ony by the St. Ildefonso treaty of 1800, ced- 
ing it to the French republic, from whom 
we acquired it by the treaty of 1803. His- 
tory, then, which tells us of the origin of 
the grant, informs us also of the failure of 
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the enterprise of the grantee; of the dis- 
astrous events connected with it; of the 
transfer of the property to the company, 
whose rights in the premises, and also its 
privileges, it seems, were surrendered even- 
tually to the Icing, whose title to Louisiana, 
in virtue of successive treaties, finally passed 
to the United States. 

The United States, by S. H. Hempstead, 
■district attorney, answered, denying the 
matters and things alleged in the petition, 
^nd demanding full proof; and the petition 
was dismissed by the court on the 8th day 
•of May, 1848, for want of prosecution, 

Kichard Henry Wilde, for petitioners. 



Case 'No. 8,133. 

LAW T. WILGEBS. 

[5 Biss. 13.] 1 

Circuit Court, D. Wisconsin. March, 1851. 

Waste — Bill in Equity to Restkain — Holder 

OF Certificate op Sale— Lastd Sales 

UPON Execdtios". 

1. In Wisconsin, under the Revised Statutes of 
1849, the holder of a certificate of sale of land 
•on execution cannot maintain a bill to restrain 
waste. He has neither title nor right of posses- 
sion until his deed is issued. 

2. The laws for the sale of lands upon execution 
contain the whole system, and the court cannot 
supply any supposed deficiencies. 

[This was a bill in equity by George W. 
Law against Samuel Wilgees.] 

(1) The chancery jurisdiction to restrain 
waste has grown up in England, while the 
statute of Gloucester, 6 Edw. I. c 13, pro- 
vides another remedy. 1 Ponbl. Eq. 31, and 
note; 3 Bl. Comm. 223. (2) Complainant has 
as good a right to this remedy as a mortgagee, 
4ind that they are entitled thereto. Farrant 
V. Lovel, 3 Atk. 723; Brady v. Waldron, 2 
Johns. Ch. 148. (3) The power is discretion- 
:SLvy with. the couit, and it is exercised in 
cases of waste, when no action at law would 
lie. Kane v. Vanderburgh, 1 Johns. Ch. 11; 
Eden, Inj. 201, 202. (4) The statute creates 
the right, even if it did not exist at common 
law, and this court may enforce it, if agree- 
able to general principles of equity. Equity 
•does not get its jurisdiction from statutes; if 
they give a right it will administer it Lor- 
man v. Clarke [Case No. 8,516]; Bodley v. 
Taylor, 5 Cranch [9 U. S.] 191. (5) Courts is- 
sue injunctions ex equo et bono where a party 
is entitled to relief. Authority for their is- 
suance does not proceed from statutes. 

Isaac N. Stoddard, for plaintiff. Finch & 
Ljrnde, for defendant 

MILLER, District Judge. The plaintifE al- 
leges that he obtained judgment against this 
•defendant, Samuel Wilgees, in the district 
•court of the United States, and thereupon is- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



sued an execution and levied on certain lands 
in his bill described, which he pm-ehased at 
the sale of the marshal made by virtue of said 
writ, for the suni of $4,000, and that the said 
marshal gave him a certificate of sale ae- 
■ cording to law; that the said lands are pine- 
timbered lands, and that much of its value con- 
sists in the timber; and that he believes that if 
the pine and other trees should be felled, or cut 
down, or taken oS. of said lands, the said 
lands would not be wortli as much by at 
least ?2,000 as if left thereon, but if allowed 
to stand and remain on said lands \mder and 
pursuant to said certificate of sale, the same 
would be worth the said $4,000 and lawful 
interest from the time of said sale. The bill 
then charges the defendant with cutting a 
large amount of pine timber off these lands 
and thereby committing waste, 

Samuel Wilgees, the principal defendant, 
in his answer, denies that he is engaged in 
cutting timber, further than that previous to 
the day of the sale he had entered into a con- 
tract to deliver logs at the saw-mill, and that 
the timber now being cut is in pursuance of 
such contract; and he declines to give copies 
of such contract or explain the consideration 
thereof; that the lands and premises are 
worth $10,000 and would be worth that sum 
if the pine timber were cut off; and that he 
is using tlie properly in the same manner he 
did before the sale; and that he is furnish- 
ing the logs, etc., for the purpose of raising 
money to redeem the lands. 

The first point to be determmed is as to the 
jurisdiction of the chancery side of this comt. 
There is no doubt of the decisions in the state 
of New York in favor of the injunction to stay 
waste at the instance of a purchaser in pursu- 
ance of the statute. Boyd v. Hoyt, 5 Paige, 
65; Bank of Utica v. Messereau, 7 Paige, 517; 
Talbot v. Chamberiain, 3 Paige, 219. The stat- 
ute of that state expressly authorizes an order 
for that purpose, which may issue in the form 
of an injunction. 

How is it in Wisconsin? By section 100, c. 
102, of "Judgments and Executions," Rev. St 
547, "the right and title of the person against 
whom the execution was issued, to any real 
estate which shall be sold thereby, shall not be 
divested by such sale until the expiration of 
twenty-seven months from the time of sale; 
and if such real estate shall not have been re- 
deemed as herein provided, and a deed shall 
be executed in pursuance of a sale, the gran- 
tee in such deed shall be deemed vested with 
the legal estate from the time of the sale on 
such execution, for the purpose of maintain- 
ing an action for any injury to such real es- 
tate." It is very clear that the defendant is 
allowed, by this section, to retain the title and 
the possession of his lands sold upon execution 
for the term of twenty-seven mouths, and also, 
until the expiration of this term, the purchaser 
obtains neither the title, the possession, nor 
the right of possession. But if the property 
should not be redeemed by the payment of 
the amount bid and interest, then the purchas- 
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er may obtain a deed, and consequently tlie 
right of possession; and by virtue of said 
deed he may be deemed vested with the legal 
estate from the time of th^ sale on the exe- 
cution for the purpose of maintaining an ac- 
tion for any injury to such real estate. There 
is no authority given here to the purchaser to 
maintain a suit for waste until he acquires 
title, when he may sue for all damages com- 
mitted from the day of sale. 

Section 8, c. 109, of "Waste," p. 582, allows 
an order against a defendant in an execution 
or attachment levied on land, restraining him 
from committing waste on lands so levied 
upon or attached, at the instance of the plain- 
tife in such process. By section 9: "Whenever 
any lands shall be sold on an execution, the 
person to whom a certificate of sale may be 
executed by the sheriff, pui-suant to such sale, 
may maintain an action on the case for waste 
against any person, for any waste committed 
by such person on the premises after such 
sale." Before the sale of the^e premises this 
complainant could obtain an order as plaintifiC 
in the judgment and execution, restraining 
the defendant from committing waste; but 
after the sale he ceased to be such plaintiff 
and became the person to whom the certificate 
of sale is given as the pm-chaser, in pursuance 
of section 9. This section does not authorize 
the order, but merely permits an action on the 
ease. The damages recoverable by virtue of 
this section are in the nature of a penalty. 
Why the legislature made the distinction in 
the two sections I cannot imagine, for the 
holder of the certificate should be as much 
entitled to an order to restrain waste as the 
plaintiff in the judgment or execution, but we 
must take the law as it is. Without this sec- 
tion 9, the purchaser could not proceed at law 
for waste or injury to the freehold until he ob- 
tained his deed. This section allows him 
some redress in the meantime. The two laws 
are not inconsistent, but are cumulative of the 
remedies such as they are. 

In the absence of statutory authority can 
the holder of the certificate of sale put in mo- 
tion the chancery side of this court? It is con- 
tender! that section 17 of chapter 100, of 
"Waste," confers this power. That section 
provides that "the circuit court for each coun- 
ty shall have equity jurisdiction of all matters 
concerning waste in which there is not a plain, 
adequate, and complete remedy at law; and 
may grant injunction to stay and prevent 
waste." This section confers upon the circuit 
court the jurisdiction of a court of equity in 
all matters concerning waste, in which there 
is not a plain, adequate and complete remedy 
at law; but it does not say who may claim 
this authority of the court. It does not ex- 
pressly authorize either a judgment creditor 
or attaching creditor,, or the holder of a cer- 
tificate of purchase of lands at sheriff's sale. 
Then we must see who are entitled -to put this 
side of the court in motion. In the absence 
of legislative authority, the complainant in the 
bill for injunction to restrain waste ought to 



show a good title to the land, and he must ei- 
ther have the possession, or the undisputed 
right to possession. Storm v. Mann, 4 Johns. 
Gh. 21; Hough v. Martin, 2 Dev. & B. Eq. 
379, 385; Loudon v. Wai-field, 5 J. J. Marsh. 
196; 1 ITonbl. Eq. 31, note p. Now it is well 
settied that a judgment creditor or attaching 
creditor has no titie to the land. Neither has 
the holder of a certificate of purchase any title 
or right to the possession of land until he ob- 
tains his deed, after the expiration of the time 
for redemption. They do not stand in the 
light of either mortgagees or mortgagors. A 
mortgagee is in the nature of a purchaser, and 
the waste lessens his security, and the mort- 
gagor is the legal owner of the land. The land 
described in a mortgage is specially appropri- 
ated by the volimtary act of the parties as se- 
curity for a certain debt, which equity will pre- 
serve and protect, while a judgment or attach- 
ing creditor is pursuing the lands adversely to 
the defendant, and the purchaser is considered 
a mere volunteer, without the request or con- 
tract of the defendant, and equity leaves both 
to their legal rights and remedies. The laws 
for the sale of l£ind upon execution must con- 
tain the whole system within themselves, and 
the court cannot legislate to supply any s^jd 
posed defects therein. Where relief in equity 
cannot be granted upon principles controlling 
and regulating the exercise of equity jm*isdic- 
tion, the section referred to does not vest juris- 
diction in the circuit courts. As the statutes 
have not authorized this proceeding, either at 
law or in equity, the injimction is not allowed. 

NOTE. For the present statute concerning 
waste, which has taken the place of the one 
upon which tills decision was founded, though 
following most of its provisions, see 2 Tayl. St. 
Wis. (1871) 1695, § 9. For the present statute, 
as to redemption from sales of lands under exe- 
cution, consult same volume, page 1557 et seq. 
For a full discussion of the subject of injunc- 
tions to stay waste, with numerous citations of 
authorities, consult High, Inj. c. 9. 
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Case No. 8,133. 

In re LAWRENCE et al. 

[10 Ben. 4; 1 18 N. B. R. 516; 26 Pittsb. Leg. 
J. 143.3 

District Court, S. D. New York. June 19, 1S78. 

Act of Baxkkuptct — Voluntary Assignment 
Defective as to its Execdtiou. 

1. Creditors of a firm, composed of five persons, 
filed a petition in bankruptcy against the firm. 
On the return day certain other creditors ap- 
peared and moved for leave to intervene and con- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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test the. adjudication, on the ground that the as- 
signment was Toid, being executed by^ only three 
of the five partners personally, and in the firm 
name by one partner, signing as attorney in fact, 
but, as the moving creditors alleged, not having 
any power of attorney from the firm authorizing 
him to execute the assignment: Hdd, that, as it 
was not allegred lliat the other partners did not 
consent to ihe assignment, the motion must be de- 
nied, for the making of the assignment with their 
consent would be an act of bankruptcy, even 
though the execution of the assignment were de- 
fective. 

2. The levies of execution by the creditors ap- 
plying to intervene after the filing of the petition 
gave them no greater right to intervene than cred- 
itors at large have. 

[In the matter of James Lawrence and oth- 
ers, alleged bankrupts.] 

F. N. Bangs, for the motion. 
Geo. Bell and B. 6. Bell, opposed. 

OHOATB, District Judge. Petition by cred- 
itors against five partners constituting the 
firm of Henry Lawrence & Sons. The act of 
bankruptcy alleged in the petition is the mak- 
ing of a voluntary assignment by the firm for 
the benefit of creditors. Upon the return day 
of the order to show cause certain creditors 
of the alleged bankrupts, not being petition- 
ing creditors, appear and move for leave to 
intervene and contest the adjudication, upon 
the ground that the voluntari assignment was 
void, being executed by only three of the 
five partners personally and in the firm name 
by one of the partners signing as attorney in 
fact for the firm; and the affidavits of the 
creditors moving to intervene allege on in- 
formation and belief that the partner signing 
for the firm "never held any power of at- 
torney from the firm or any member thereof 
empowering him in the name of said firm to 
make or execute said pretended assignment." 

The moving creditors have since the filing 
of the petition prosecuted to judgment ac- 
tions against the alleged bankrupts com- 
menced before the filing of the petition, and 
they claim to have made levies on their exe- 
cutions issued under said judgments. 

The motion to intervene must be denied. 
The moving creditors do not make a case of 
fraud or collusion to procure an adjudication 
to which the petitioning creditors are not in 
fact entiUed (In re Hopkins [Case No. 6,(584], 
decided 19th June, 1878). Notwithstanding 
what they allege in regard to the want of a 
power of attorney, the voluntary assignment 
may be an act of bankruptcy. The defective 
execution of it, if defective, does not prevent 
its being an act of bankruptcy. In re Men- 
delsohn [Id. 9,420]. It is entirely consistent 
with all the facts alleged in the moving pa- 
pers that the two members of the firm not 
signing consented to the making of the ab- 
signment. It is not alleged that they did not 
consent. And if they consented, it is plain 
enough that the assignment was an act of 
bankruptcy, even if defectively executed. 

As to the claim of the creditors moving to 
intervene, the fact that they have levied on 



the property of the alleged bankrupts smce 
the filing of the petition gives them no rignis 
as against the petitioning creditors different 
from that of creditors at large. Vogel's Case 
[Id. 16,981]. Motion denied. 

[This case was afterwards heard by the court 
upon tiie application of certain judgment cred- 
itors of the bankrupts to be paid out of the pro- 
ceeds of real estate sold by the assignee under 
order of the court. The application was grant- 
ed. 5 Fed. 349.] 

LAWRENCE (AMORT v.). See Case No. 336. 

LAWRBNC?B (BANK OF COLUMBIA v.). 
See Case No. 872. 

LATVRENOE (BELMONT v.). See Case No. 
1,280. 

LAWRENCE (BOVING v.). See Cases Nos. 
1,711 and 1,712. 



' Case M"o. 8,134. 

LAWRENCE et al. v. BOWMAN et al. 

[1 McAll. 419.] 1 

Circuit Court, N. D. California. July Term, 
1858. 

Injunction — ^To Restrain Proceedings at Law 
— Notice— Rules op Coukt as to Issuing — ^Up- 
on "What Terms Granted — What Peoceed- 
jNGs Enjoined. 

1. Injunctions granted in this court are all 
special, and grantable only on notice. 

2. Due notice is not susceptible of a fixed defini- 
tion, and must be construed in each case by its 
circumstances. 

3. Under ordinary circumstances, one day's no- 
tice is too brief; but there is no fixed limit as to 
time. 

4. Every court of equity has ^ower to mould 
its rules to meet the purposes of justice. 

5. It is not indispensable that a bill for an in- 
junction should contain a prayer for discovery. 

6. In the English chancery, where common in- 
junctions are issued, unless special application be 
made, only proceedings at law subsequent to the 
judgment are enjoined, Aliter in this country. 

7. The form of an injunction in England includ- 
ed a provision that the party at law might proceed 
to judgment and execution. Aliter in this coun- 
try. 

8. A party who applies for an injunction to en- 
join proceedings at law, is not bound to confess 
judgment at law, as pre-requisite to his obtaining 
relief in equity. 

The bill in this case was ^tiibited to ob- 
tain an injunction to enjoin the trial of a 
case on the common-law side of this court. 
A motion is now made on the bill, exhibits, 
and affidavits, for the issue of an injunction. 
The facts as set forth in the bill, and the ob- 
jections urged against the granting of the 
injunction, are stated in the opinion of the 
court. 

Hall McAllister and E. L. Gould, for com- 
plainants. 
Johnson & Rose, for defendants. 

MCALLISTER, Circuit Judge. The bill in 
this case iff'exhibited for the purpose of ob- 

I [Reported by Cutler McAllister, Esq.] 
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taining an injunction to stay tlie trial of an 
action of ejectment pending on the common- 
law side of this court. The trial of the ac- 
tion at law was fixed, by consent of parties, 
for the 24th day of the current month. On 
the day previous, an order was obtained 
from the judge to be served on the plain- 
tiffs, to show cause why an injunction 
should not issue to stay the proceeding at 
law until complainant could obtain a hear- 
ing on the merits of his bill. As the trial 
at law was fixed for the succeeding day, 
and as the judge could grant no injunction 
without previous notice to the adverse party, 
he was obliged to act upon the idea that un- 
der no circumstances could an injunction is- 
sue in any case when applied for on the 
day preceding the trial of the cause sought 
to be restrained, and thus leave the com- 
plainant without remedy by injunction. The 
facts stated in the bill on a motion for an 
injunction, are to be taken as true; and the 
bill charged gross fraud of a character which 
it was alleged could not be availed of by 
the complainant in a court of law. On the 
following day the parties appeared, and 
among other grounds taken against the mo- 
tion by defendants' solicitor, was the brief- 
ness of the notice and the laches of com- 
plainants in not moving at an earlier mo- 
ment. The court acquiescing in the pro- 
priety of the suggestion as to the briefness 
of the notice, proffered an extension of time, 
which was declined by defendants' solicitor, 
who proceeded to the argument; and the 
first ground taken against the motion was 
the laches of the complainant; and the 55th 
rule of this court was cited as a reason for 
the denial of this motion. That rule pre- 
scribes that special injunctions shall be 
granted only on due notice to the opposite 
party. No fixed rule can be recognized as 
to what shall constitute "due notice." 
"Due" is a relative term, and must be ap- 
plied to each ease in the exercise of the dis- 
cretion of the court in view of the particu- 
lar circumstances. Referring to rules gen- 
erally, in Poultney v. City of Lafayette, 12 
Pet. [37 U. S.] 472, the court say, "Evex'y 
court of eqiiity possesses the power to mould 
its rules, in relation to the time and manner 
of appearing and answering, so as to pre- 
vent the X'ule from woi-king injustice; and 
it is not only in the power of the court, but 
it is its duty, to exercise a sound discretion 
upon this subject." These views apply to 
all the rules of a court, and if the power 
to mould them is given, it certainly pos- 
sesses that of construing them for similar 
purposes. In ordinary circumstances, the 
application for an injunction to stay a pro- 
ceeding at law fixed, as this was, by con- 
sent of parties for trial on the following day, 
will be viewed with suspicion. But in this 
case there are circumstances which arrest 
the attention of the court. The -parties are 
differently represented in this case than in 
the action of law. The solicitors for the re- 



spective parties before this court, are not 
those who are the attorneys of the parties 
in the action of ejectment. The latter evi- 
dently intended to place their defense in a 
court of law on equitable grounds. Those 
recently engaged for complainants fear to 
risk that movement, and now seek the in- 
terposition of a court of equity. The ques- 
tion to be decided has never been before this 
tribunal, and it has been understood that 
there have been conflicting decisions upon it 
in the courts of this state. The wavering 
policy indicated by a change of counsel, pro- 
duced by such a condition of things disaf- 
firms willful laches by the party, and is a 
circumstance which the court, in exercis- 
ing its discretion, should take into considera- 
tion, particularly where its action is to affect 
seriously the rights of the party. If the mo- 
tion be granted, the injury to defendants 
would be slight; as the court will give' a 
hearing on the mei-its at once; if desired by 
them. I cannot think then, that the delay 
in filing this bill in view of the circiim- 
stances should, per se, prevent all inquiry 
into the alleged fraud. 

I shall proceed to investigate the other ob- 
jections made to the motion. It is urged, 
that the bill sets forth no equity; that it 
prays no discovery; that it admits the legal 
title of plaintiff, and that defendant only 
avers an equitable right. It is also urged 
that by the bill and exhibits, and showing 
of complainants, the defendant is entitled 
to judgment and costs, and such damages 
on an issue to be had which he may recover 
at law; and that in the ordinarj' course of 
ehanceiy proceedings, no injunction can is- 
sue save upon the terms that the complain- 
ant (defendant in the ejectment suit) suffer 
a judgment to go against him for the land, 
and upon the further condition of furnish- 
ing bond with sufficient security for the 
costs and such damages as may be recov- 
ered on the issue. These objections involve 
following propositions, and may be consid- 
ered together. 1. There is no equity in the 
bill to restrain the prosecution of the suit 
at law, because no discovery in, and of it is 
asked, and the legal title in defendant is ad- 
mitted. 2. That if an injunction is granted 
it must be upon terms that the defendants 
at law submit to a judgment for the land 
with costs. 

By section 254 of the practice act of this 
state it is enacted, "that an action may be 
brought by any person in possession by him- 
self or his tenant of real propeity, against 
any person who claims an estate or interest 
therein adverse to him, for the purpose of 
determining such adverse claim, estate, or 
interest." The complainants have filed a bill 
to determine the adverse claim of defend- 
ants, who have asserted one in the most em- 
phatic manner, by bringing an action at law 
for the recovery of the land. The fact that 
the assertion is made in the form of an ac- 
tion at law, does not deprive complainant at 
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any time after the claim is asserted, of the 
right of vindicating his claim in opposition to 
the adverse one, if the circumstances are 
such as to authorize this court acting as a 
court of equity to take cognizance of the case. 
This section of the practice act is but a reit- 
eration of general principles of equity, and 
is not without influence on the action of this 
court in the present case. The language of 
the statute is unrestricted. The right of a 
party in possession is not defeated by the 
fact that the adverse claim is being asserted 
hy an action. The complainant comes with- 
in the very letter of the law; and it is doubt- 
ful whether any course of chancery prac- 
tice would authorize this comi; to consider the 
fact that the adverse claim was pending in 
the form of an ejectment suit, a reason to 
compel complainant to submit to a judgment 
at law, before he could have extended to him 
any equitable relief. It may be urged, that 
the statute of a state cannot afEect the juris- 
diction of this court, in the exercise of its 
equity jurisdiction. But this question has 
been before the supreme court of the "United 
States. In the case of Clark v. Smith, 13 
Pet. [38 U. S.] 195, the legislature of Ken- 
tucky, had passed a law, the only difference 
between which and the statute of this state 
is, that the former authorized one who had 
both the" legal title and possession of real 
estate, to institute a suit, and described the 
decree to be made in case-of a determination 
against the adverse claim; whereas the lat- 
ter gives the right to any one who is in pos- 
session, and prescribes no form of decree. 
The reasoning of the court in that case rela- 
tive to the statute of Kentucky, is applicable 
to that of this state. "Kentucky" (say they) 
"has the undoubted power to regulate and 
protect individual rights to her soil, and to 
declare what shall form a cloud on titles; 
and having so declared, the courts of the 
United States, by ren:*oving such clouds, are 
only applying an old practice to a new equity 
created by the legislature, having its origin 
in the peculiar condition of the eountiy." 
"The state legislatures certainly have no au- 
thority to prescribe the modes and forms of 
proceeding in the courts of the United States; 
but having created a right, and at the same 
time prescribed the remedy to enforce it, if 
the remedy prescribed is substantially con- 
sistent with the ordinary modes of proceeding 
on the chancery side of the federal courts, 
no reason exists why it should not be pur- 
sued as it is in the state courts." [Clark v. 
Smith] Id. 203. Now, if this suit had been 
instituted in a state court, not controlled by 
chancery proceedings, is it probable such tri- 
bunal, had it deemed the complainant enti- 
tled to the relief asked for, would withhold 
it until the party would submit to a judgment 
in the other suit? Apart from all foregoing 
considerations, arising out of the statute, we 
will inquire whether the proposition urged by 
counsel, that, according to the course of 
chanceiy proceedings, before an injunction 



can issue the complainant must submit to 
judgment for the land and costs, be correct. 
The authorities cited by defendant's solicitor, 
are two cases from the Irish chancery and 
exchequer courts, one from the English chan- 
cery, and two decisions from the state of New 
York. The two cases from Ireland are cited 
from Chit Eq. Dig. p. 2265, §§ 7, 11. The 
reports from which the notices are taken, are 
not accessible. These authorities, similar to 
most insertions in digests, are without a 
statement of the 'case, or of the reasons of 
the court, no authorities cited, and depend 
for correctness on the conclusions of the di- 
gester. Lord Mansfield has said, "There is 
no cause of greater ambiguity than arguing 
from cases without distinguishing accurately 
the grounds upon which they are decided." 
In eveiy case of a digest cited, the accuracy^ 
of the digester has to be relied on. The un- 
reliable character of such authority, if such 
it can be called, forbids confidence. From 
what can be gathered from the digest in the 
first case, that of Home v. Thompson [1 
Sausse & S. 615], some fact not mentioned in 
the case must necessarily differ it from this; 
for instance, it appears in that case, that if 
the injunction had been granted the defend- 
ant would still have had a trial at law. In the 
second case,— Redmond v. Goodall [2 Jones, 
812],— the digester states, genei*ally, that an 
injunction to restrain proceedings in eject- 
merit, until the hearing will not be granted 
except the defendant give a complete judg- 
ment at law; and when defendant refused to 
do so, the injunction was refused. What 
were the facts, or grounds of decision, are 
not stated. "Was the decision founded upon 
a rule of court similar to one existing in New 
York, or based upon the general course of 
chancery proceedings? Nothing is said upon 
the point. In the English case (Barnard v. 
"Wallis, 1 Craig & P. 85) cited, three ques- 
tions were involved in the defense,— two 
purely equitable and one legal; a common 
injunction having issued, motion was made to 
dissolve it, which was granted. This case 
belongs to a peculiar class, where the defense 
is composed of both legal and equitable ques- 
tions, referred to by Daniel, in his treatise on 
Equity Practice (page 1844), "Sometimes 
(he says) the question between the parties de- 
pends partly upon a legal title, and partly 
upon an equity which will arise only in the 
event of that title being decided in one way. 
In this case, the practice of the coux-t is, to 
require that the party applying to the court 
for its interposition, should admit the legal 
title of the other party, as in the case of giv- 
ing judgment in ejectment." The case of 
Barnard v. Wallis belongs to such class of 
cases, and is totally dissimilar from this. It 
is true, that the judge, in his opinion, by way 
of recital alludes to the giving judgment in 
ejectment suits, as a common case. It was 
for this reason, perhaps, that the case was 
cited by counsel as authority. The next case 
relied on, is that of Carroll v. Sand, 10 Paige, 
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29S; but this was decided with express refer- 
ence to the 33d rule of chancery in New York. 
Even that rule contains a proyiso, that a 
party may make special application to the 
court to restrain all proceedings at law after 
issue joined. The last case cited is Ham v. 
Schuyler, 2 Johns. Ch. 141. This is the only 
authority which sustains the proposition. 
The whole is comprehended in eight lines, 
and a single authority cited, that of Hinde's 
Chancery. Still, it is the opinion of an emi- 
nent chancellor, entitled to profound respect; 
and if the doctrine enunciated had not been 
repeatedly repudiated, would control the ac- 
tion of this court. Tais decision was made 
more than forty years ago, and rests upon an 
ancient text-writer, who wrote prior to the 
time of Lord Eldon, who was the founder of 
the modem practice of injunction. Lord 
Campbell has said, "Almost all the principles 
upon which this relief is granted or refused, 
the terms and conditions upon which it is 
dissolved, continued, extended, or made per- 
petual, are to be found in Lord Eldon's judg- 
ments alone." 7 Lives of Chan. p. 496. A 
case was decided in Virginia which enun- 
ciates doctrines similar to that announced by 
Chancellor Kent in above case, which has 
not been brought to the notice of this court, 
Warwick v. Norvell, 1 Leigh, 96. The only 
authority cited is 1 Yern, 120; an ancient au- 
thority, obnoxious to the objections heretofore 
stated as to Hinde's Chancery. 

Having commented on each of the author- 
ities cited for this motion, a reference will he 
made to some which announce a different doc- 
trine. Eden, in his treatise on Injunctions, 
states the general rule "that injunctions to 
stay proceedings at law, are granted either 
before or after the commencement of the ac- 
tion, or to stay proceedings, or after verdict 
to stay judgment, or after judgment to stay 
execution, &c." The court, he says, are un- 
willing to interfere where it "appears, the 
plaintiff has lain by till after a verdict has 
taken place, if it is necessary for the obtain- 
ing a fair decision. Eden, Inj, (by Water- 
man) 68, 69. In Hoffman v. Livingston, 1 
Johns. Ch. 211, an injunction had been issued 
to stay proceedings at law, for in that case, 
the defendant moved to be permitted to go to 
trial for a portion of the lands not claimed; 
and the motion for a dissolution of the injunf;- 
tion quoad hoc was refused. In Pyke v. 
Northwood, 1 Beav. 152, the same doctrine is 
enunciated. In Apthorpe v. Comstock, Hopk. 
Ch. 143, the bm was filed for relief against a 
deed of conveyance of lands alleged to be 
fraudulent, and for an injunction to restrain 
the prosecution of certain actions of ejectment 
brought for the recovery of the lands. No 
discovery was prayed. Neither plaintiff nor 
defendant had any knowledge regarding the 
early transactions out of which the alleged 
fraudulent deed arose. This ease was decided 
in 1824; and it enunciates the principle that 
it is a proper head of equity jurisdiction to 
relieve against fraudulent deeds, and that an 



injunction, in such a case, is properly auxiliary 
to the relief sought, as this com-t takes the 
whole controversy into its own hands, to pre- 
vent double litigation, and give more effectual 
relief than can be given at common law. In 
the case of State v. Reed, 4 Har. & McH. 
6, 8, 10, 11, ejectment was enjoined before 
ti'ial, and made perpetual on the hearing. No 
discovery was prayed in the biU. The next 
ease is that of Duke of Beaufort v. Neeld, 
decided in the house of lords, on appeal from 
the chancellor, in the year 1845. Separate 
opinions were delivered by Gottingham, 
Brougham, and Campbell. The case is re- 
ported in 12 Clark & F. 249. In that case, tlie 
jCMike of Beaufort was legal owner of the 
premises; but Mr. Neeld was in possession, 
obtained under cu'cumstanees which gave him 
a mere equity against the duke; who brought 
ejectment to recover possession, Sir. Neeld 
filed his bill to enioin the further prosecution 
of the suit. Injimction was granted; but 
after answer filed, which denied the equity 
of the bill, the injunction was dissolved by 
the vice-chancellor, and the ejectment was pro- 
ceeded in by the plaintiff at law. An appeal 
was taken from the vice-chancellor to the 
chancellor, who reversed the decision. An ap- 
peal was taken to the house of lords, who de- 
cided the vice-chancellor was wrong. Lord 
Campbell, in delivering the opinion, uses the 
following language: "With regard to the first 
injunction (the one issued to restrain the eject- 
ment-suit before trial), I must own that I 
never entertained a doubt, and down to this 
moment I have not been able to learn on what 
ground the vice-chancellor of England dis- 
solved that injunction." Id. 284. In that 
case, the bill prayed for no discovery in aid 
of the suit at law. The last authority to 
which the court will refer, is the case of Gaines 
V. Nicholson, 9 How. [50 V. S.] 356. The 
biU. in that case. Is set out in totidem verbis. 
No discovery was prayed. The case was an 
appeal from the deci-ee of the circuit court, 
V. S., in Mississippi, granting a perpetual in- 
junction to enjoin a pending ejectment-suit 
on the common-law side of the court The 
supreme court admit the regularity of the pro- 
ceeding. They say, "And, undoubtedly, if the 
facts thus charged have been established by 
the pleadings and proofs, a right to such equi- 
table interposition for the relief sought has 
been made out, and the decree of the court 
should be upheld." After looking into the 
pleadings and proofs, they concluded that the 
charge of fraud had not been made out; and 
on that ground alone, reversed the decision of 
the court below. This court has entered more 
minutely into the authorities in this case by 
reason of the large interests at stake, and 
because there has been some conflict in the 
authorities. 

Against the decisions invoked in favor of 
this motion, from the Irish chancery and ex- 
chequer, from New York, and a case from the 
English chancery, we find two decisions from 
New York, one from Kentucky, two from 
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England,— one of them in 1845, by Cottingham, 
Brougliam, and Campbell,— and one by the 
supreme court of the United States. The 
weight of authority is decidedly against the 
principle embodied in the present motion. 
The court can, therefore, consult the spirit and 
policy of the statute of this state, without 
violating any of the rules of chancery proceed- 
ings. 

The remaining question is, does this case 
present such equitable claim as to call for the 
interposition of this court? In England, com- 
mon injunctions are those which issue of 
course. The special, are issued only on due 
notice, and founded on the circumstances of 
each case as they arise. 3 Daniell, Ch. Prac. 
1810. The distinction between them does not 
exist in the federal courts. In England, the 
injunction only operates upon the judgment 
and execution, consequently if a party seeks to 
stay proceedings at common law before trial, 
he must make special application on previous 
notice. The form of a writ of injunction in 
England always included a provision that the 
party at law might proceed to judgment and 
execution. In this country, on every applica- 
tion for an injunction the court has to decide 
whether the injunction shall issue, and to 
what extent In the case at bar, complain- 
ants allege they are tenants in fee as tenants 
in common with the heirs of Stephen Smith, 
and are in possession of the land; that the 
defendants have instituted an action at law 
to eject them from the possession, upon a doc- 
umentary title they allege to be fraudulent 
for causes of which they can only avail them- 
selves in a court of equity. Now, all these 
allegations, until denied, must on this motion 
be considered as true. They certainly consti- 
tute a case which entitles the complainants to 
the equitable interposition of the coxirt. An 
injunction must therefore be issued in accord- 
ance with the prayer of the bill. 
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Case Wo. 8,135. 

LAWRENCE v. GUPPLES et al. 

[9 O. G. 254.] 

Circuit Court, D. Massachusetts. Oct., 1875. 

COPrBIGHT— G-ElfEKAL PLAN AND ARRANGEMENT — 

AcoiDESTAL Resemblances. 

In an action for infringement of a copyright, 
the question to be decided is whether the defend- 
ants have used the plan, arrangements, and illus- 
trations of the complainant as the model of their 
own book, witlx colorable alterations and varia- 
tions only to disguise the use thereof, or wlieth- 
er the work is tbe result of their own labor, skill, 
and use of common materials and common sources 
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of knowledge, and the resemblances are either ac- 
cidental or arising from the nature of the subject. 
[Cited in BuUinger v. Mackey, Case. No. 2,127.] 

[This was a bill in equity by Samuel E. 
Lawrence against Joseph E. Cupples and 
others, for the infringement of a copyright.] 

G. D. Moore, for complainant. 
O. S. Knapp and C. J. Brooks, for defend- 
ants. 

SHBPLEY, Circuit Judge. Complainant is 
the publisher of a book called "The Adver- 
tiser and Collector's Chart," which he has 
duly copyrighted in accordance with the pro- 
visions of the act of congress [16 Stat 212], 
and which he has the exclusive right of pub- 
lishing. The publication is a monthly chart, 
published each month for the purpose of ad- 
vertising generally, and also contains, in a 
tabular form, a list of debtors whose bills 
cannot be collected after due effort, alpha- 
betically arranged, giving the names and ad- 
dress of the debtor and creditor, the amount 
of the claim, and in some instances the dis- 
count at which the claim will be sold for 
cash. The bill of complaint alleges that the 
defendants have published a book entitled 
"The New England Mercantile Guide," which 
is a copy of and from the tabular list above 
described, and prepared by Samuel E. Law- 
rence the complainant, and that it adopts 
the plan of Lawrence's work in arranging 
the names and residences of debtors and 
creditors, and in stating the amounts, and in 
the objects and purposes of said arrange- 
ment The answer' denies that the book 
published by the defendants is a copy, in 
whole or in part, of "The Advertiser and 
Collector's Chart," and denies that the com- 
plainant can have any valid copyright for 
any arrangement of the names of debtors and 
creditors, or any other classes of persons, or 
for stating amounts, or any other purposes 
of ari-angement. The publication of the com- 
plainant is clearly one of that class embra- 
cing dictionaries, directories, catalogues, 
maps, and similar publications where the 
same sources of information being open to 
all, the author, by his copyright, only pro- 
tects himself from a piracy of his own labors 
by a copy from his publication, but can- 
not- exclude others from publishing similar 
maps or charts from their own surveys, or 
similar directories or catalogues, the result 
of their own labors and compilations, with- 
out copying the copyrighted publication or 
availing themselves of the labors of the au- 
thor or compiler. Although the plan or ar- 
rangement of a book may be secured to the 
author if it be the product of his own gen- 
ius, there does not seem in this case to be 
anything in a mere list of debtors and cred- 
itors, with their residences, and amounts 
and value, of debts, which possesses any 
such novelty of plan or arrangement as 
would preclude any other person from mak- 
ing and publishing from his own independ- 
dent sources of information similar lists. 
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The question is correctly stated by the 
learned counsel for the complainant to be 
whether the defendants have used the plan, 
aiTangements, and illustrations of the com- 
plainant as the model of their own book with 
colox-able alterations and variations only to 
disguise the use thereof, or whether the 
work is the result of their own labor, skill, 
and use of common materials and common 
sources of knowledge, and the resemblances 
are either accidental or arising from the na- 
ture of the subject Curt Copyr. 258, 2C0. 
Although many of the same names, resi- 
dences, and amounts appear in the defend- 
ants' as in the complainant's tables, the an- 
swer positively denies that they were copied, 
and the uncontradicted proof is that they 
were derived from independent sources of in- 
formation. One of the defendants testifies 
that the names of debtors are on bills placed 
in defendants' hands for collection, and that a 
great many of the subscribers (creditors) are 
persons they were doing business with pre- 
vious to complainant's publication, and that 
they were obtained through their canvass- 
ing clerk. The list of names marked as 
identical in the two publications are testi- 
fied to have been in possession of defend- 
ants previous to the publication of complain- 
ant's "chart" or of defendants' "guide." 
There is no evidence, therefore, of any in- 
fringement of any rights secured by his 
copyright to the complainant. Bill dismiss- 
ed, with costs. 



Case No, 8,136. 

LAWRENCE v. DANA et al. 

[4 Cliff. 1; 1 2 Am. Law T. Rep. (N. S.) 402; 
7 0. G. 81.] 

Circuit Court, D. Slassachusetts. Sept. 20, 1869. 

CoPYHiGHT — Memorandum of Agreement — Con- 
tract — Fraud — Proprietors sot Authors — 
Editor of Work — Notes — Subsequent Edi- 
tion — Expert Evidence op Identity — Coinci- 
DEXOB of Errors — Literary Labor. 

1. If parties make a memorandum of an agree- 
ment, not at that time regarded as a contract, 
but afterwards adopt the memorandum as a 
contract, and understandingly execute it as such, 
their rights under it must be ascertained from the 
language employed, as applied, in view of the 
surrounding circumstances, to the subject-matter 
of the negotiation. 

2. The stipulations contained in the memoran- 
dum in this case were held to constitute a per- 
fected agreement, and not a mere proposal. 

3. Mere proposals may in general be withdrawn 
before they are accepted; and ordinary con- 
tracts, executojy on both sides, may in certain 
cases be regarded as forfeited where the recipro- 
cal stipulations are dependent, and where the par- 
ty seeking to enforce performance has omitted to 
do something required to be performed by him 
as a condition precedent to his right of action. 

4. A party may be estopped from setting up a 
particular contract, where he has agreed, in due 
form of law, for a valuable consideration to re- 
linquish its benefits or not to enforce its pro- 
visions; or where h3 has designedly caused the 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



other party to believe that the contract has been 
discharged, or would not he enforced, and thus 
induced such other party to act on that belief to 
his pecuniary prejudice. 

5. Contracts executed on one side and unper- 
formed on the other are under the operation of a 
very different principle from those where nothing 
has been done by either, so far as they relate to 
the party who has fulfilled his obligation. Rights 
and obligations secured or imposed under such 
circumstances have become vested and absolute, 

6. If the delinquent party seeks to avoid the 
obligation imposed on him, he must allege and 
prove a new contract, amounting to a release; or, 
that the other party is estopped to enforce the ob- 
ligation by virtue of &ome operative agreement 
to relinquish the benefits of the same; or, he must 
allege and prove that he hat been designedly mis- 
led by the admissions and representations of the 
other party. 

7. None of the elements of estoppel exist in this 
branch of this case, because the complainant did 
not agree that he would discharge the memoran- 
dum. 

8. A certain memorandum had been drawn and 
agreed to. After this the complainant stated in 
writing, "On reflection, I have determined to de- 
cline accepting any paper whatever from Jlrs. 

W , and therefore return the enclosed," — 

meaning an amended draft for the formal agree- 
ment. Held, this should be construed in view of 
what had preceded it in the negotiations, and of 
the subject-matter to which it related; that the 
statement was not inconsistent with the memor- 
andum or a relinquishment of it. 

9. Expressions of a doubtful character are not 
sufficient to support a defence to a contract exe- 
cuted on the part of the complainant. 

10. Estoppels are allowed to shut out the truth 
only when it is necessary to protect a party set- 
ting up such a defence asiainst an injury to which 
he is exposed without his own fault, in conse- 
quence of having trusted to the representations- 
designedly made by the other party in order to 
expose him to such injury, which representations 
were of such character that a man of ordinary 
prudence would take them as true, and believe 
that he should act upon them as exhibiting the 
true state of the case. 

11. These representations must be proved, and 
they will not by implication be extended beyond 
their plain import. 

12. Although abundant evidence existed to 
show that the defendant was willing to concede 
the complainant's claim to a certain part of the 
matter in dispute, still, as the complainant elected 
to stand on the original memorandum of agree- 
ment, and such part was not included therein, it 
was held he had relinquished such part 

13. When fraud is set up as a defence to a con- 
tract, the burden is on the party setting it up^ 
and it must he satisfactorily proved. 

14. Inferences sought to be drawn from cor- 
respondence of parties are not sufiicient to sub- 
stantiate the defence of fraud in the making of 
a contract otherwise legal and binding. 

15. Under the copyright act now in force, copy- 
right may be granted to the author of any book 
within the classes described in section 1, if the 
author is a citizen of The United States. 

16. Executors, administrators, and legal as- 
signs of the author are also included within the- 
purview of that section. 

17. Where the author is the owner, he is en- 
titled to the copyright; but if he has parted with 
the ownership, the requirement of the law is that 
the clerk of the district court shall give a copy of 
the title, under seal, to the proprietor. 

18. Proprietors of such books, though not au- 
thors, are entitled to the benefits of the act under 
a provision of section 4. 

fCited in Carte v. Evans, 27 Fed. 8G3.] 
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19. Legal proprietors, although not authors, 
may recover of persons who print or publish any 
mannscript. owned by such proprietors, without 
their consent, all damages occasioned by such in- 
jury. 

20. Where services in editing and preparing a 
certain work for publication were, by agreement, 
gratuitous as to two editions thereof, it was held 
that tlie contributions of the editor became the 
property of the proprietor of the work just as 
effectually as if me editor had been paid for his 
work on those editions, and the title to the same 
vested in the proprietor of the- original work, as 
the labor was done, to the extent of the gift, 
subject to the trust in favor of the donor as neces- 
sarily implied by tlie terms of the arrangement. 

21. Delivery was made as the work was per- 
formed, and the proprietor of the book needed no 
other muniment of title than what was acquired 
when the agreement was executed. 

22. The proprietor needed no assignment from 
the contributor, because the contributor had no 
title to the contributions, nor any inchoate right 
of copyright in the editions of the work. 

23. In order to the obtaining of a copyright, 
deposit must be made before publication, if the 
subject-matter is « book, of a copy of such book 
in the clerk's oflSce of the district court, and the 
applicant must give information of copyright be- 
ing secured, by causing to be inserted, in tie sev- 
eral copies of each and every edition published, 
during the term secured, on the title-page, or 
page succeeding, the following words: "Entered 
according to the act of congress, in the year 

, by A. B., in the clerk's office of the district 

court of" (as the case may be). 

24. Omission to comply with these require- 
ments renders the copyright invalid. 

25. Section 5 of the act does not require that 
the same notice be inserted in the several copies 
of each and every edition published during the 
term secured, so that the second and every sub- 
sequent edition may correctly specify the date of 
the original entry. 

26. Acts of congress are construed by the rules 
of the common law, and the construction should 
be such as to carry into effect the true intent and 
meaning of the legislature; but the province of 
construction can never extend beyond the lan- 
guage employed as applied to the subject-matter 
and the surrounding circumstances. 

27. Change of date in the notice required in 
case of successive editions of the same book is 
not required by section 5, but the meaning of the 
provision is, that a new notice in the same pre- 
scribed form shall be given in every improved 
edition published during the term. 

28. When the original edition is published, com- 
pliance with that requirement is protection for 
that edition, but not for a second edition with 
notes, or any succeeding edition with improve- 
ments. 

29. Copyrights to editions of a work other than 
the original one are granted for additions to or 
emendations of the work, and every copyright 
should bear date of the day when secured. 

30. Subsequent editions without diange or ad- 
dition should have the same entry as the first; 
subsequent editions with notes or improvements 
are new books within the meaning of ^e copy- 
right acts. 

31. Copyrights, like patents, afford no protec- 
tion to what was not in existence at the time they 
were granted. 

32. Protection is afforded by virtue of a copy- 
right of a book, if duly granted, to all the matter 
the book contained when the printed copy of the 
same was deposited in the office of the clerk of the 
district court. 

_ 33. Whenever a renewal is obtained under sec- 
tion 2 of the copyright act, the requirement is, 
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that the title of Ihe work so secured shall be a 
second time recorded, but there is nothing to show 
that tlie date of the original entry shall be speci- 
fied in each successive edition. 

34. The agreement in this case was that IMrs. 
\\'heaton, who held the legal title of the copy- 
rights, should make no use of the notes in a new 
edition without the written consent of the com- 
plainant, and that she would give him the right 
to make any use of the same he might see fit, 
which was in all respects equivalent to a contract 
to transfer and assign to him the legal title to the 
copyrights. 

35. Equity would have compelled the execution 
of the formal instrument therein stipulated, if 
the right to demand it had not bfeen waived by 
the complainant. 

36. In this case. Jfrs. Wheaton, by virtue of 
the agreement with the complainant, becamu the 
absolute owner of the notes as they were pre- 
pared, so far as respects the editions in question; 
and she also acquired therewith the right to copy- 
right the same for the protection of the property; 
but she did not acquire thereby any right or titie, 
legal or equitable, to use the notes in a third 
edition of the annotated work without the con- 
sent of the complainant. 

37. Literary property, even when secured by 
copyright, differs in many respects from property 
m personal chattels, and the tenure of the proper- 
ty is governed by somewhat different rules; but 
the nature and tenure of copyright property is 
still more unlike the tenure of other property, be- 
fore the copyright is taken out, and while the - 
right to that protection is inchoate. 

38. Title to the notes or improvements prepared 
for a new edition of a book previously copv- 
righted may, in certain cases, be acquired by the 
proprietor of a book from an employ^ by virtue 
of a contract of employment, and without any 
written assignment. 

[Cited in Black v. Henry G. Allen Co., 42 Fed. 
625.] 

39. But such cannot be held to be a mere license, 
when, as in this case, the contract was that the 
proprietor of the book should take the exclusive 
right to the contributions for two successive edi- 
tions, together with the right to copyright the 
same for the protection of the property. 

40. The inchoate right of the copyright passed 
to the proprietor of the book by the same arrange- 
ment. 

41. The inchoate right is incapable of any other 
limitation than that prescribed by the copyright 
act, so that the proprietor of the book in this 
case took out the copyright in the usual form. 
She took it out for her own protection and for 
that of the complainant^ when her property in 
the notes should cease. 

42. In this case it was Jield that the complain- 
ant, in the view of a court of equity, was the 
equitable owner of the notes, including the ar- 
rangement of the same, and the mode in which 
they are therein combined and connected with the 
test, and of the copyrights taken out by the pro- 
prietor of the book for the protection of the prop- 
erty. 

43. Whatever puts a party upon inquiry is in 
equity sufficient notice. 

44. Ordinary prudence is required of everv per- 
son dealing with trust property. If he fajls to 
investigate when put upon inquirv, he is charge- 
able with all the knowledge it is reasonable to 
suppose he would have acquired if he had per- 
formed his duty. 

45. Constructive notice is held sufficient upon 
the ground that when a party is about to perform 
an act by which he has reason to believe that 
the rights of third persons may be affected, an in- 
quiry as to the state of facts is a moral duty, and 
diligence an act of justice. 
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46. If a person dealing with trusty property 
omits to inquire, he is then chargeable with all the 
knowledge of the facts that by proper inquiry 
he might have learned. 

47. Inquiry is a moral duty whenever the cir- 
cumstances are such that a person of ordinary 
prudence would refuse to act. If a party under 
such circumstances shuts his eyes to the means 
of knowledge which he knows is at hand, he then 
forfeits every pretence of defence, as such con- 
duet is equivalent to actual notice of all the facts 
he might have ascertained by a performance of 
his duty, 

48. Expiert testimony was put into the case 
upon a comparison of two editions of a book, up- 
on the point whether the two editions were or 
were not of the same character. Held, that 
though admissible in such a case, the opinions of 
the experts were in the nature of secondary evi- 
dence, 

49. The court found it necessary to examine the 
comparisons itself in order to come to a satisfac- 
tory conclusion, although much aid was derived 
from tile comparisons made by the experts. 

50- In this case it was lieU that the question 
of fact was, what use did the respondent, who 
edited the edition in question, make of the com- 
plainant's notes? 

51- The question of law was, was the use 
which it was admitted he did make of those notes 
a lawful use, or did it infringe the complainant's 
rights? 

52. AlthouErh it may be difficult to make proof, 
still the complainant is not entitled to any decree, 
unless he proves infringement as alleged, to the 
satisfaction of the court, because the burden is 
on the party making the charge. In a case of this 
character the parties are compelled to rely chiefly 
upon a comparison of the contents of the respec- 
tive books upon the question of infringement. 

53. Great latitude is given in the reception of 
circumstantial evidence, the aid of which is con- 
stantly required in the administration of justice, 

54. "Whenever the necessity for the use of such 
evidence arises, either from the nature of the 
inquiry, or the failure of direct proof, objections 
to the relevancy of evidence are not favored, for 
the reason that the force and effect of circumstan- 
tial facts usually and almost always depend up- 
on their connection with each other. 

55- Circumstances altogether inconclusive, if 
separately considered, may, by their number and 
joint operation, especially if corroborated by 
moral coincidences, be suflieient to constitute full 
and conclusive proof. 

56. In cases for infringement of copyright, the 
strongest proof of copying may sometimes be de- 
rived from the coincidence of errors in two works. 

[Cited in List Pub. Co. v. Keller, 30 Fed. 774,1 

57. Coincidence of citation is another evidence 
of copying; so, also, is identity of plan and ar- 
rangement. 

58. Copyright may be justly claimed by an au- 
thor of a book who has taken existing materials 
from sources common to all writers, and ar- 
ranged and combined them in a new form, and 
given them an application unknown before, be- 
cause skill and discretion were exercised in mak- 
ing the selections, arrangement, and combina- 
tion, and something new and useful has been 
achieved, 

[Cited in Hanson v. Jaccard Jewelry Co., 32 
Fed. 203,] 

59. The author of such a work has as much 
right in his plan, method, and arrangement, as he 
has in his thoughts, reflections, or opinions, 

60. Others may use the old materials for a 
different purpose, but they cannot copy his plan, 
arrangement, or combination of those materials, 

61. A person could take the old materials, as 
found in the sources from which they were 



drawn, and use them as he pleased in illustration 
of new and original propositions, or for any oth- 
er purpose not substantially the same as that 
to which they were applied in works protected 
by a copyright on fome particular plan or com- 
bination, 

62. One cannot, however, use the materials as 
collected and furnished in the copyrighted work, 
or tiie plan and arrangement therein, beyond the 
extent falling within the definition of fair use, 
which rule is applicable only to the materials and 
not to tie plan and arrangement, 

63. In this case respondent had used the facts, 
citations, and authorities as collected, arranged, 
and combined by the complainant, and the work 
occupied the same field, and was made and com- 
posed for the same general purpose. 

64. The sole right and liberty of printing, re- 
printing, publishing, and vending a book, secured 
by the copjTight law, means the exclusive right 
of multiplying copies for the benefit of the author 
or his assigns, 

[Cited in Henry Bill Pub, Co. v. Smytiie, 27 
Fed, 921.] 

65. An abridgment of an orisiinal work, where 
intellectual labor and judgment are involved, 
made and condensed by another person, without 
the consent of iie author, is not an infringement 
of a copyright on the original, 

66. What constitutes a fair and bona fide 
abridgment is a very difficult question for judi- 
cial decision. In this case the book of the re- 
spondent was not an abridgment, 

67. Copying is not confined to literal repetition, 
but includes also the various modes in which the 
matter of any publication may be adopted, imitat- 
ed, or transferred, with more or less colorable 
variations to disguise the source from which the 
material was derived, 

68. It is not necessary that the whole, or the 
larger part, of a work should be copied in order 
to constitute an invasion of a CQpyright. 

69. Some use may be made, by a subsequent 
writer, of a book antecedentiy made, composed, 
and copyrighted oy another, whether such former 
book were wholly or partiy original, 

70. Copyrights differ in this respect from pat- 
ents, which admit of no use of the patented 
thing without consent of the patentee, 

71. The recomposition of the same book, with- 
out copying, though not likely to occur, would 
not be an infringement. 

72. Identity of contents, arrangement, and com- 
bination is strong evidence that the second book 
was borrowed from the first, because it is highly 
improbable that two authors would express their 
thoughts and sentiments in the same language, 
or adopt tie same method and arrangement 

73. Absence of intent, alone, to copy a copy- 
righted work would not free a person from the 
charge of copying; the court looks at the result, 
and not the intention in the man's mind at the 
time of doing the act complained of. 

74. Evidence of intent might have some bear- 
ing on the question of fair use, but it is not a 
defence where the party setting it up has in- 
vaded the copyright of the complaining party, 

75. If so much is taken from a copyrighted work 
that its value is sensibly diminished, or the labors 
of tiie original author, to an injurious extent, ap- 
propriated by another, it is sufficient to constitute 
infringement. 

76. In a review of a work, sufficient may be 
taken to give a correct view of the whole, but tiie 
privilege of making extracts is limited to those ob- 
jects, and cannot be exercised so that the review 
may become a substitute for the work reviewed, 

77. Equity will not interfere, by injunction, to 
prevent further use of a copyrighted book, when 
the amount copied is small and of little value, 
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if there is no proof of bad motive, or where there 
is a well-founded doubt, as to the legal title, or 
where there has been long acquiescence in the 
infringement, or culpable negligence in seeking re- 
dress, especially if the delay has misled the re- 
spondent. 

78. New materials are the subjects of copy- 
right; so also are old materials arranged according 
to a new plan. Damages are recovered in the 
one case for the usp of the new materials, in the 
other for the use of the old materials, according 
to the new arrangement, combination, or plan. 

79. Where the two works are complex, as in 
this case, the case is referred to a master to state 
the facts, and his opinion as to the similarity of 
the same, for the consideration of the court. 
Cases may arise where the court would not order 
the reference, 

80. A book may in one part infringe the copy- 
right of another, and in other parts be original. In 
such ease the remedy is not to be extended beyond 
the injury. 

[Cited in West Pub. Co. v. Lawyer's Co-oper- 
ative Pub. Co., 64 Fed. 364.] 

81. If the borrowed matter is so involved with 
that which is original, in a subsequent book, then 
he who made the improper use of borrowed mate- 
rials must suffer the consequences of so doing. 

82. In such case, if the injunction prevents the 
use, on the part of the copyist of his original 
materials in any particular book, he only is to 
blame for sudi commingling of the materials. 

83. No man is entitled to avail himself of the 
previous literary labors of another, which have 
been copyrighted, for the purpose of conveying 
to the public the same information, even though 
he may append additional information to that al- 
ready published. 

84. Equity suits for infringement of copyright 
are usually referred to a master, before final hear- 
ing, to ascertain whether the charge is proved; 
and if so, for a report as to the nature and extent 
of the infringement. 

85. In such cases the rule is, that the complain- 
ant 1$ entitied to an injunction, if at all, at the 
time the decretal order is entered, to restrain the 
defendant from any further violation of his 
rights, as tie whole case is then before the court. 

86. Even when the case is heard before any 
sudi reference and report, if the charges of in- 
fringement are few and of a character easily de- 
termined, without reference to a master, and if 
the case is one where injunction is the proper 
remedy, the court will order it at the time tiie de- 
cision on the merits is announced. 

87. When the case comes to a final hearing, 
without any report, if the charges of infringement 
are numerous, and such as require extended ex- 
amination, the court will ordinarily send the 
case to a master for report on tiie matters not 
previously settled by it. 

88. In such cases the general rule is, that the 
injunction will not be granted until the nature 
and extent of the infringement are fully ascer- 
tained, because its operation might work great 
injustice. Such a course was pursued in this 
case. 

89. Where the arguments in a case in equity 
have been finally closed, there can be no further 
argument unless the court should reach some point 
where they desire reargument, and request the 
same of the counsel. 

Bill in equity [by William B. Lawrence 
against Richard H. Dana, Jr., Charles C. 
Little, Augustus Flagg, John Bartlett, Henry 
J. Miles, and Martha B. Wheaton], praying 
for an account, and for an injunction for the 
Tiolation of an alleged copyright to a certain 
edition, with notes, of Wheaton's Elements 



of International Law. The complainant al- 
leged in substance and effect that Catharine 
Wheaton, deceased, widow of the late Hem-y 
Wheaton, in the year 1853, then in full life, 
requested him to prepare a new edition of 
Wheaton's Elements of"lnternational Law, 
and that he, in pursuance of that request, 
prepared such notes for that purpose aa 
seemed to him fit, and also an appendix and 
introductoiy remarks, with a full and careful 
memoir of the life of the deceased author, 
that, so far as the edition contained matters 
not previously published in this country, it 
was duly copyrighted by the said Catharine 
as proprietor thereof; that the same was 
subsequently published by the fix-m of Little, 
Brown, & Company, and that all the profits 
arising out of the contract with the publish- 
ers were enjoyed by the said Catharine as 
the complainant intended they should be When 
he undertook to prepare the edition; that 
he afterwards, in pursuance of a similar re- 
quest from the same source, prepared other 
annotations of the same work, which were 
also copyrighted by the same person, and 
that they were published in 1863 by the same 
publishers; that he was advised and believed 
that the transactions as recited, in respect 
to those two editions, operated to convey to 
the saiu Catharine no other beneficial inter- 
est in the said annotations and additions to 
the work, than the right to use the same in 
those editions; that in fact it was always 
understood and agreed by and between them 
that the beneficial interest in the same, except 
as aforesaid, belonged to the complainant, 
and that the copyrights were taken out and 
Jjeld in trust by the said Catharine in ac- 
cordance with that understanding and agree- 
ment. Prior to that period, the author, as 
the complainant alleged, had caused four 
several editions of the work to be published, 
two at Philadelphia, one at London, and one 
in 1848 at Leipzig, in two volumes, by P. A. 
Brockhaus, in the French language; that in 
the edition of 1848 the author inserted and 
published, both in the text and notes, many 
new matters never before published by him 
in the English language; that the author 
died in 1848; that the French edition was 
reprinted by the said Broekhaiis in 1853, 
and that the complainant, in 1860, ascertained 
that the said Broekhaiis had published an- 
other edition of the work in French, without 
the knowledge or consent of the representa- 
tives of the author, and that he contemplated 
publishing further editions of the same with- 
out paying any thing to those representa- 
tives for copyright; that in view of these 
circmnstanees, and at the request of the said 
Catharine, he commenced negotiations with 
the said Broekhaiis npon the subject, the 
result of which was, that the parties came 
to an agreement that the complainant should 
revise and translate his annotations, and 
adapt the same for a work to be sold in 
Europe, making such additions thereto as 
should render the work as complete as pos- 
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sible down to the time of publication; that 
the representatives of the deceased author 
should give up all claim on the said Broek- 
haiis in respect to the editions published 
and to be published; and that in considera- 
tion thereof the said Broekhaiis agreed to 
pay to the said Catharine, if the complain- 
ant so directed, the sum of 6,000 francs, to- 
gether with the sum of $450, to be paid to 
the complainant to defray in part the ex- 
penses to be incurred in preparing the trans- 
lations; that the complainant, before the 
agreement was completed, stated to the said 
<:!atharine or her agent, Martha B. Wheaton, 
that he would do no more work on any book 
over which he did not possess exclusive con- 
trol; that he would only undertake the 
work required of him in the proposed ar- 
rangement, on the condition that the entire 
<;opy right should be assigned to him; that 
the said Catharine, manifesting a great de- 
sire to retain the le^al title to the copyrights 
of the book, requested him to confer with 
Professor Parsons in her behalf, in order 
that some arrangement might be made which 
should substantially secure to the complain- 
ant what he desired, and be at the same 
time acceptable to the said Catharine; and 
the complainant alleged that he assented 
to that proposition, that he had one or more 
interviews with Mr. Parsons, and made an 
agreement with him as to the title to the 
copyrights and other matters, as expressed 
in the memoradum set forth in the bill of 
complaint, as follows:— "Memorandum: Mr. 
Lawrence will write to Mr. Broekhaiis in 
terms to bring to Mrs. Wheaton the right 
to draw on Mr. Broekhaiis at once for 6,000 
francs. He will also endeavor to get from 
Mr. Broekhaiis as much as he can towards the 
actual expense of having the translation into 
French made here, and so much of that ex- 
pense as he fails to get from Broekhaiis, Mrs. 
Wheaton will pay from the proceeds of the 
■draft on Broekhaiis. Mrs. Wheaton will, on 
the payment of her draft on Broekhaiis, agree 
formally to make no use of Mr. Lawrence's 
notes in a new edition without his written con- 
sent, and Mrs. Wheaton will give to Mr. Law- 
rence the right to make any use he wishes to 
of his own notes;" that the said Parsons, for 
the pui-pose of being more certain that the 
memorandum would be approved by the said 
Catharine, wrote on the same sheet of paper 
to the respondent, Martha B. Wheaton, that 
he and the complainant had come to a 
perfectly amicable result, as expressed gen- 
erally in the memorandum, and suggested 
to her that she should make a copy of the 
same for herself, if the result was satis- 
factory; and the complainantalso alleged that 
the said Martha afterwards, in behalf of 
her mother and herself, and to signify their 
approval of the result, signed the said mem- 
orandum, and wrote the date, "June 14, 
1863," thereon, and caused the same to be 
delivered to the complainant. 
Additions were subsequently made to the I 



agreement, and the terms of it were in some 
respects varied, as appeared by the corre- 
spondence between the parties; but the com- 
plainant alleged that he was advised and 
believed that the amendments to the same 
did not vary any such parts of the same 
as related to the copyrights in this country; 
and he also alleged that the consideration 
of the agi-eement of the said Broekhaiis to 
pay said amount to the said Catharine was 
the promise of the complainant to furnish 
new and additional notes for the future edi- 
tions of the work, as was well known and 
understood by the pax-ties; that he, the com- 
plainant wrote to said Broekhaiis, as agreed; 
that the letter was approved by the other 
parties, and was by the said ilartha and 
Catharine sent to the said Broekhaiis, and 
that the said Catharine, on the 17th of June, 
1863, drew a bill of exchange on him for 
the amount specified in the memorandum; 
and that the same, in consequence of said 
letter and of the promises and imdertak- 
ings of the complainant, was duly honored 
and paid. 

The theory of the complainant was, and 
he accordingly alleged, that there was not, 
on the 1st of January, 1865, any valid sub- 
sisting copyrights of the editions published 
respectively in 1836 and 1846; that the copy- 
rights of the editions published in 1855 and 
1863 secxn-ed the exclusive right to the same 
only so far as those editions differed from 
the aforesaid antecedent editions; that it 
was a part of the agreement made through 
the agency of the said Parsons, that the 
said Catharine should execute and deliver 
to the complainant a formal instrument, se- 
curing to him all his rights in the prem- 
ises, of such a natm'e as to admit of being 
recorded, as required by the acts of con- 
gress relating to copyrights; and he averred 
that the other respondents had full notice 
and knowledge of the agi-eement, and that 
he, in a court of equity, by virtue of that 
agreement, is taken and deemed to be the 
owner and proprietor of the last-mentioned 
copj^ights, in and as to all matters con- 
tributed by him as aforesaid; and that, by 
reason thereof, the respondents were bound 
not to make any use of any such matters 
so contributed by him to either of the said edi- 
tions of the said work. Based upon these 
and other allegations, the claim of the 
complainant was, that he was in equity 
the exclusive owner and proprietor of the 
copyrights for all the matters which he 
contributed to those two editions; and he 
charged that the said fli-m of Little, Brown, 
& Company procured and induced the said 
Martha, in her own behalf and that of 
her mother, to consent and agree that the 
said publishing firm of Little, Brown, & 
Company should publish an edition of that 
work, and procure the same to be edited and 
notes to be prepared for the same by some 
person other than the complainant; that 
thereupon the said firm procured and em- 
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ployed Richard H. Dana, Jr., one of the re- 
spondents, to edit the proposed edition, and 
to prepare the notes as aforesaid; and the 
complainant further showed that the re- 
spondents, without his consent, had caused 
the proposed edition to be printed, published, 
and publicly sold. Reference was also made 
to certain alleged pretences set up by the 
respondents; and the complainant prayed 
for an account and for an injunction, and 
that the respondents might be decreed to 
surrender and deliver up all copies of the 
book on hand, and to make and deliver to 
the complainant a good and sufficient deed 
of the copyrights of 1853 and 18G3 in accord- 
ance with his equitable title. 

J. J. Storrow. (Mr, Storrow stated very 
fully the relations between the complainant 
and Mr. Wheaton and his family from 1822 
to the time of filing the bill, and the rela- 
tions of some of the respondents with each 
other and the complainant, reading from the 
correspondence printed in the record.) 

The negotiations with Mr. Brockhaiis were 
begun in 1860; his first definite proposition 
was not made until he had seen the ad- 
vance sheets of the second edition in 1863. 
These negotiations were all by correspond- 
■ence, which was communicated to the 
Wheatons and to Mr. Little, and is now be- 
fore the court, together with the correspond- 
ence between the parties on the subject. It 
is true, and was known to the Wheatons at 
the time, that Brockhaiis was induced to 
make the offer in order to obtain from Mr. 
Liittle and the Wheatons the exclusive right 
to print in French, on the continent, Mr. 
Lawrence's annotations, with emendations 
to be made by that gentleman. Thereupon, 
after a negotiation with Professor Parsons, 
of the Dane Law School, who represented 
the Wheatons, the agreement stated in the 
bill was made, Mr, Lawrence gave the re- 
quired promise to Mr. Brockhaiis, and the 
\Vheatons thereupon received the money. 
This contract was negotiated and drawn by 
skilful counsel, representing the Wheatons; 
it secured for them 6,000 francs due to Mr. 
Lawrence's labors; it imposed on hira a se- 
rious burden of work and expense; it at 
most on, .,' gave him the formal title to that 
■which they confess fairly belonged to him; 
up to the time of this suit they have always 
•declared it to be entirely satisfactory: to 
avoid it on the ground of fraud, the respond- 
■ents must show clearly that the complainant 
misrepresented to Mr. Parsons, or designed- 
ly concealed from him some fact or some 
means of knowledge, and that this misrep- 
resentation or concealment was the induce- 
ment which in fact led the Wheatons to 
xaake the agreement. 1 Story, Bq. Jur, § 200 
€t seq.; Attwood v. Small, 6 Clark & F. 447; 
Park v. Johnson, 4 Allen, 266; Jennings v. 
Broughton, 5 De Gex, :m. & G. 130; Veazie 
V. Williams [Case No. 16,907]; Campbell v. 
Fleming, 1 Adol. & E. 40. The correspond- 



ence clearly disproves all this. From the 
time the \Vheatons received the 6,000 francs, 
Mr. Lawrence, in the view of a court of equi- 
ty, was the absolute owner of the notes. 
Fletcher v. Morey [Case No. 4,864]; Parker 
V. Muggridge [Id. 10,743]; Clarke v. South- 
wick Lid. 2,863]; Collyer v. Fallon, Turn. & 
R. 469; Rerick v. Kern, 14 Serg. & R, 271; 
Sirams v. Marryat, 7 Eng. Law & Eq. 337. 
The correspondence shows that the parties 
understood that the memorandum had this 
effect and they cannot take advantage of 
their refusal to execute the further assur- 
ance which the memorandum called for. 
Browne, Frauds, §§ 4 44 — 14 6. Similar agree- 
ments have been held sufficient in copyright 
cases to sustain a bill and an injunction for 
piracy both as against a party to the con- 
tract and as against publishers claiming 
under such party, though without actual 
notice. Curt. Copyr. 315; Mawman v. Tegg, 
2 liuss. 385; Sweet v. Shaw, 3 Jur. 217; Col- 
bum V. Duncombe, 9 Sim. 155; Sweet v. Ca- 
ter, 5 Jur. 68, 11 Sim. 572; Longman v. Ox- 
berry (1820), cited in Gods. Pat. 314. The 
evidence, and particularly the correspond- 
ence of the parties, shows that this mem- 
orandum contained the whole and true agree- 
ment of the parties, clearly and explicitly 
stated. 

The next defence is that after the com- 
plainant had (as they alleged) practised a 
fraud to obtain the control of his own prop- 
erty, he voluntarily gave it back again. 
Rights conferred or secured, or obligations 
imposed by an executed agx-eement, where 
the consideration has passed by full per- 
formance on one side and enjoyment on the 
other, cannot be returned or ti-ansferred 
back by an agreement not under seal with- 
out a new and valuable consideration. 1 
Smith, Lead. Cas. 595, note to Cumber v. 
Wane; Wildes v. Fessenden, 4 Mete. [Mass.] 
12, and cases cited; Smith v. Bartholomew, 
1 Mete. [Mass.] 277; Edwards v. Chapman, 

1 Mees. & W. 231. Even in eases where 
there has not been a completed performance 
there must be proof of an intention to 
abandon and a deliberate act sufficient to 
carry out that intention. McCormick v. 
Seymour [Case No. 8,726]; Flagg v. Mann 
Lid. 4,847]; Kendall v. Winsor, 21 How. [62 
U. S.j 331; Shaw v. Cooper, 7 Pet [32 U. 
S.] 320; Mowry v. Sheldon, 2 R. I. 378; 
Brewer v. Boston & W. R. R., 5 Mete. [Mass.] 
483; Rich v. Atwater, 16 Conn. 416, and cas- 
es cited. When the act is without any- 
thing which the law deems a consideration, 
it may be revoked. Pierrepont v. Barnard, 

2 Seld. [6 N. Y.] 289; Mumford v. Whitney, 
15 Wend. 387; Holmes v. Fisher, 13 N. H. 
12; Brewer v. Boston & W. R, R., 5 Mete. 
[Mass.] 478; McKay v. Holland, 4 Mete. 
[Mass.] 73; 2 Smith, Lead. Cas. 753, 767. The 
correspondence relied on as constituting the 
alleged waiver does not contain language 
which can fairly bear the construction con- 
tended for. If it even left the complainant's 
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actual iixtention in doubt, tlie respondents 
were bound to make inquiry of him specific- 
ally bef-ore assuming that lie meant to aban- 
don any tiling. Mowry v. Sheldon, 2 R. I. 
378. See, also, Shaw v. Cooper, 7 Pet. [32 
U. S.] 320. Whatever might be the legal 
effect of the language used, yet if in fact they 
knew that the complainant did not intend 
it to be and did not believe it to be an 
abandonment, they cannot be heard to set it 
up as an abandonment. It is clear that this 
was the case: he proceeded with his work 
under the agreement, at great labor and ex- 
pense to himself, and they never offered to re- 
lieve him of it, or to cancel his obligations to 
to llr. Erockhaiis. The explicit directions 
they gave to Mr. Dana, not to make any use 
of Mr. Lawrence's notes, and the idea Mr. 
Dana derived from them of his duty in the 
premises, exactly conform to the memoran- 
dum; and one avowed reason for these in- 
structions was to guard against any com- 
plaint from Mr. Lawrence, and because they 
felt embarrassed by their relations growing 
out of the Broekhaiis matter. After receiv- 
ing the letter they rely on, in which Mr. 
Lawrence returned the formal instrument as 
not satisfying the memorandum. Miss Wheat- 
on wrote, "He declined it, and preferred 
none beyond the one signed in June by M. 
iJ. AY." This is conclusive that their under- 
standing was that he meant to decline the 
further paper and to stand on and not 
abandon the memorandum of June. Such 
an estoppel could operate to give even to a 
valid instrument an effect conti-ary to the 
legal interpretation of its language. Hawes 
V. Marchant [Case No. 6,240]; Erwin v. 
Lowry, 7 How. [48 U. S.] 183; Philadelphia, 
W. & B. R. Co. V. Howard, 13 How, [54 U. S.] 
336, Neither Mr. Lawrence's letter, nor his 
conduct, nor any acts of his give rise to any 
estoppel against him. Hawes v. Marchant 
[supra]; Van Rensselaer v. Kearney, 11 
How. [52 U. S.] 326; Pickard v. Sears, 6 Adol. 
& E. 469; Freeman v. Cooke, 2 Exch. 661; 
Andrews v. Lyons, 11 Allen, 351; Turner v. 
Coffin, 12 Allen, 401; Lawrence v. Dole, 11 
Yt 555; Brewer v. Boston & W. R. R., 5 Mete. 
[Mass.] 483; Heane v. Rogers, 9 Barn, & 
C. 585; Cambridge Sav. Bank v. Littlefield, 
6 Cush. 214; Wallis v. Truesdell, 6 Pick. 456; 
Dunnell M. Co. v. Pawtucket, 7 Gray, 277; 
2 Smith, Lead. Cas, (Am. Ed,) 704, 742, 745, 
747, 767, 768; Am, Lead. Cas, 750, 764, 768, 
772, 775, 776. The evidence negatives the 
existence of all the essential elements of an 
estoppel. They had full and express notice 
of Mr. Lawrence's rights, before the acts 
complained of. 

Miss Wheaton and the other respondents are 
estopped to set up the invalidity of those copy- 
rights. Bicoltz V. Bannister, 1 Barnard. 77; 
Caimcross v. Lorimer, 3 Law T. [N, S.] 130; 
Hull Flax & Cotton Mill Co. v. Wellesley, 2 
Law T. [N. S.] 728; Simms v. Marryat, 7 Eng. 
Law & Eq. 337; Sherman v. Champlam T. Co., 
31 Yt. 175; Beckman v. Bormann, 3 E. D. Smith, 



409; Random v. Tobey, 11 How. [52 U. S.] 
521; Coolidge v. Brigham, 1 Mete. [Mass.] 
551; Pierpont v. Fowle [Case No. 11,152] r 
Smith, Lead. Cas.704. The agreement amounts 
to an express covenant "to make no use of 
Lawrence's notes without his written consent;" 
and this is binding on all the respondents, and 
its violation will be restrained by the court. 
Barfield v. Kelly, 4 Russ. 355; Farhia v. Sil- 
verlock, 1 Kay & J. 509, 39 Eng, Law & Eq. 
516; Longman v. Oxberry, Gods, Pat. 314, 
The agreement of June covers not only the 
foot-notes, but all that ilr, Lawrence, as edi- 
tor and annotator, did to the book to make it 
different from Mr. Wheaton's last edition of 
1845. Mr, Parsons describes the agreement 
as intended to give to Mrs, Lawrence "any 
thing he had done for her husband's book;" 
the memorandum which Mr. Parsons drew to 
express that agreement and the term "notes," 
the same gentleman's letter of June 19, 1863, 
which is part of the agreement, describes the 
agreement as covering "matter which you 
have written;" the formal instruments which 
Mr. Parsons drafted convey the "notes and 
other matter of his (Lawrence's) own composi- 
tion." "Notes for references" havebeenheld not 
to be restricted to foot-notes. Little v. Gould 
[Case No. 8,395], Mr. Lawrence prepai-ed the 
text with great care, labor, and judgment, 
from the different English and French edi- 
tions, so that it differed from any previous 
edition to the extent of sixty pages: this was 
stated in his preface as long ago as 1855. Mr. 
Dana's preface states that "this edition con- 
tains nothmg but the text of Mr. Wheaton 
according to his last revision, his notes, and 
the original matter contributed by the editor." 
yet he has exactly reprinted the text according 
to Mr. Lawrence's revision. 

T. K. Lothrop, for respondents. 2 

The bill is founded on copyright. The 
prayer for relief determines the consti-uction 
of the bill, and shows this, 1 Daniell, Oh. 
Prac. 334, 383, 386, and cases cited; Adams, 
Eq. 309. The claim is rested on two grounds: 
First, a trust arising from the fact that the 
complainant's annotations were gratuitous, and 
an agreement and understanding at the outset 
that the copyright should be held on such a 
trust; second, upon a contract alleged to have 
been made between Mrs. Wheaton and the 
complainant, and to be contained in the mem- 
orandum dated June 14, 1863, a copy of which 
is set out in the bill. No trust arises by in- 
tendment of law from the fact that the com- 
plainant's labors were gratuitous. Hill, Trust. 
107; Cook V. Fountain, 3 Swanst. 591; Young 
V. Peachy, 2 Atk. 256. The alleged "under- 
standing" is denied, and is not made out by 
the evidence. Even as stated by the com- 
plainant, it is too vague for a court to act 

2 In this case four counsel were allowed to ar- 
gue for the respondents, each counsel taking sep- 
arate points, but the court declared that this 
should not he a precedent for allowing more than 
I two counsel to speak on a side. 
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upon. Ttie making tlie agreement in Jmie, 
1863, and tlie correspondence at and prior to 
that time, show that he considered that he had 
neither claim nor interest prior to June^ 1863, 
and that his desire to have any rights ahout 
his notes first arose in his mind in 1863. The 
memorandum of June 14, 1863, includes only 
the notes, and not the text, nor the memoir, 
nor the index, nor the arrangement by which 
the notes are connected with the text. The 
memorandum does not provide for a transfer 
of the copyright, as prayed for, but only for a 
license. The memorandum was not a perfect- 
ed contract, but a mere note of some of the 
general stipulations of a proposed agreement 
between the parties; as to which they never 
actually agreed, and their minds never in fact 
met It was one step towards a conclusion, 
but was not a conclusion. It is clear on the 
evidence that this was the understanding of 
the parties. If the complainant's account of 
his pre-existing rights is true, this memoran- 
dum only operated to restrict them", and there- 
fore could have been only one stipulation to 
form part of a complete agreement The cir- 
cumstances and the correspondence show that 
Mr. Lawrence's purpose and desire was for 
something far beyond this memorandum, and 
towards which this memorandum and all that 
was done was only one element. "When the 
formal agreement came to be made after the 
money was received from Brockhaus, the cor- 
respondence shows that each party understood 
that it was to embrace not only the memoran- 
dum, but points covered by subsequent nego- 
tiations. But the hoped-for agreement was 
never reached, and all these steps were fruit- 
less. If there is any doubt on this point, the 
court will not decree a specific performance. 
Carr v. Duval, 14 Pet. [39 U. S.] 77. The 
memorandum was only a note of some gener- 
al stipulations, but did not cover many points 
which both parties expected would be includ- 
ed in the proposed agreement Among other 
things, It contained no provision as to whether 
it sliould or should not interfere with the edi- 
tion already sold to Little, Brown, & Co. The 
only right conferred by that memorandum 
was a right to call for a formal conveyance, 
and that right the complainant abandoned by 
"declining to accept any paper whatever from 
Mrs. Wheaton" (letter of Nov. 2, 1863). He 
believed that he already had all that he now 
claims under the memorandum; he was ready 
to give it up; and the terms in which he al- 
ludes to "the decision at which I have ar- 
rived" show that his intention was to abandon 
all claims under that memorandum. 

The respondents understood that he intend- 
ed so to abandon; they prepared a new edi- 
tion, and then, after the publication of it, and 
after a lapse of nearly three years, he, for the 
first time, attempts to obtain specific perform- 
ance of it He is too late. Seton v. Slade, 
3 White & T. Lead. Gas. Eq. 78-^4; Fry, Spec. 
Perf. p. 413, § 709; Id. p. 422, note; argu- 
ment of Sir S. Romilly, 13 Yes. 226; Price v. 
Dyer, 17 Ves. 356; Stevens v. Cooper, 1 Johns. 

15FED.CAS.— 3 
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Ch. 430; Schmidt v. Livhigston, 3 Edw. Oh.. 
213; Boyce v. McOulloch, 3 Watts & S. 429; 
King V. Morford, Saxt. [1 N. J. Eq.] 281. 
Where tliere is such delay, it is not necessaiy 
that the other party should have changed his 
position. Lautour v. Attorney General, 11 
Law T. [N. S.] 563. The memorandum pro- 
fesses only to touch the right to the notes; if, 
as alleged in the bill, the complainant be- 
lieved that it would practically give him the 
control of all future editions of Wheaton's Ele- 
ments, and expected by it to secure that con- 
trol, and did not disclose this to Mr. Parsons 
or Miss Wheaton, a court of equity will not 
decree a specific performance. Catheart v. 
Robinson, 5 Pet. [30 U. S.] 265; Fry, Spec. 
Perf. (Ed. 1861) pp. 192, 368. 

Causten Browne, for respondents. 

The alleged agreement of Jime, 1863, is 
void, because Mrs. Wheaton was induced to 
enter into it by the fraudulent misrepresenta- 
tions and concealments of the complainant. 
It is not necessary to show that if Mrs. 
Wheaton had known the facts of the case as 
they were known to the complainant, she 
would not have entered into the agreement; 
for it is an established principle of equity ju- 
risprudence that a court of equity will not de- 
cree the specific execution of an agreement 
when the party asking the decree has been 
himself guilty of any fraud, deception, or un- 
fairness towards the party agreeing, which 
operated in any way to mislead lum in refer- 
ence to tlie agreement. 1 Stoiy, Eq. Jur. §§ 
200, 709. It is enough, if the misrepresenta- 
tion be upon a matter in any way material, 
that it be incorrect and tending to mislead 
(though not made in bad faith, and though 
the respondents may not have exercised a 
wise judgment with regard to its value), and 
that it be in reference to any matter inducing 
the execution of the contract, though not 
touching the direct subject of the contract 
Clermont v. Tasburgh, 1 Jac. & W. 112; Cad- 
man V. Horner, 18 Ves. 10; West v. Habgood, 
6 Law J. Ch. 369; Day v. Newman, 2 Cox, 79: 
Shirley v. Stratton, 1 Brown, Ch. 440; 
Bowles V. Roimd, 5 Yes. 508; Higginson v. 
Clowes, 15 Yes. 516; Twining v. Morrice, 2 
Brown, Ch. 326; Rodman v. Zilley, Saxt [1 
N. J. Eq.] 323; Thompson v. Tod [Case No. 
13,978]; Phillips v. Duke of Bucks, 1 Yeru. 
229; Cathcai-t v. Robinson, 5 Pet [30 U. S.J 
204, 270, 277; Miller v. Chetwood, 1 Green, 
Oh. [2 N. J. Eq.] 199. The evidence sustains 
these propositions: that, prior to his letter of 
April 29, 1863, Mr. Brockhaiis had made no 
absolute offer to pay the Wheatons any mon- 
ey; tliat he did make such an offer by that 
letter, to wit: to pay six thousand francs 
without requiring from Mr. Lawrence either 
revision or translation for the European edi- 
tion; that Mr. Lawrence, having received 
this letter, concealed from the Wheatons Mr. 
Brockhaiis's positive offer to pay, therein con- 
tained; or, what is as good for our purposes, 
if he communicated that letter to them, he 
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added a positive statement that certain things 
were required of htm before Mr. Broekhaiis 
would pay the money; that, as a considera- 
tion for complying with that pretended requi- 
sition, he demanded the agreement of June, 
3863, which he now seeks to enforce; lastly, 
that the Wheatons, believing those representa- 
tions, and induced thereby, did make that 
agreement Little, Brown, & Co. are not af- 
fected by that memorandum: at most, Mr. 
Little only knew, or heard, that some negotia- 
tions were going on, and undei-stood and be- 
lieved that they were only steps towards an 
agreement never concluded, and that the 
whole matter was abandoned. The other 
partners had no personal knowledge what- 
ever of the transactions. 

W. G. Russell, for respondents. 

The memorandum and the negotiations from 
which it resulted were entered into by both 
parties in the belief that there was a valid 
subsisting copyright (the property of Mrs. 
Wheaton) in the notes of the complainant con- 
tributed to the editions of 1855 and 1863. 
The existence of this supposed copyright 
formed the basis of these negotiations and this 
memorandum, and this supposed copyright 
was the subject-matter with which they dealt. 
These copyrights were taken out in the name 
of Mrs. Wheaton as "proprietor," and were 
void because no written assignment of the 
author's inchoate right was ever made to her, 
so as to constitute her the "proprietor" or 
"legal assignee" entitled to take out a copy- 
right xmder the act of congress. Prior to 
Stat. 5 & 6 Vict. 45, no positive enactment 
of English law provided that transfers of 
copyright or of the author's inchoate right 
thereto must be in writing. The statutes 8 
Anne and 41 Geo. III. contained language al- 
most identical with our own in their descrip- 
tion of the person entitled to copyright. It 
was settled in England that to constitute a 
person a "proprietor," either by a transfer of 
the copyright or of the inchoate right thereto, 
the ti-ansfer must be in writing. Power v. 
Walker, 4 Camp. 8, 3 Maule & S. 7; Latour 
V. Bland, 2 Starkie, 384; dementi v. Walker, 
2 Barn. & C. 861; De Pinna v. Polhill, 8 Car. 
& P. 78; Baraett v. Glossop, 1 Bing. N. C. 
633; Rundell v. Murray, Jac. 311; Morris 
V. Kelly, 1 Jac. & W. 481. The same rule 
seems to have been adopted here in the only 
case in which the question has arisen. Nel- 
son, J., in Gould v. Banks, 8 Wend. 562. No 
■distinction has been or can be made in this 
regard between assignments before and after 
■copyright Gayler v. Wilder, 10 How. [51 U. 
S.] 477. It is admitted that notice of the 
copyright of 1836 was not published in the 
editions of 1855 and 1863. The complainant 
contends that this destroys the copyright of 
1836, and leaves those of 1855 and 1863 valid 
only as to the new matter then added, name- 
ly, the contributions of the complainant But 
this omission destroys the copyrights of 1855 
and 1863, because the act provides that no 



person shall be entitled to its benefit unless 
he gives notice in each and every edition, &c. 
The requirement about notice must be strict- 
ly complied with. Ewer v. Coxe [Case No. 
4,584]; Wheaton v. Peters, 8 Pet [33 TJ. S.] 
591, 663-665; Baker v. Taylor [Case No. 782]; 
JoUie V. Jaques [Id. 7,437] ; Struve v. Schwed- 
ler [Id. 13,551]. It ought to be complied with 
in this respect; otherwise the public would 
be misled into the belief that this copyright 
expired in 1891, whereas it expired in pait in 
1864. 

If the complainant's claim, that those copy- 
rights were taken out in trust for his benefit, 
is sustained, then they are void, because in 
that case Mrs. Wheaton was not the "pro- 
prietor." Shepherd v. Conquest 17 C. B. 427; 
Pierpont v. Fowle [Case No. 11,152]; Binus 
V. Woodruff [Id. 1,424]; Atwill v. Ferrett [Id. 
640]; De Witt v. Brooks DEd. 3,851], by Judge 
Nelson, in 1861. See, also. Brown v. Cooke, 11 
Jur. 77; Richardson v. Gilbert, 1 Sim. (N. 
S.) 336. Upon the facts alleged by the com- 
plainant in his bill and testified to by him, 
and upon which he relies to establish a trust 
in Bfrs, Wheaton in his favor for the copy- 
rights of 1855 and 1863, subject to a right in 
her to use them in those editions, the copy- 
rights are wholly void, because they should 
have been taken out by Mr. Lawrence in the 
distiict where he resided, and not by Mrs. 
Wheaton in the district where she resided. 
These copyrights apply only to his contribu- 
tions; of these he certainly claims to be the 
"author," and upon his own showing he never 
ceased to be the "proprietor." If he had 
composed them entirely for her sole and per- 
petual use, she would not be the "legal as- 
sign" of the author (even if a parol assign- 
ment were sufficient), because the case sup- 
posed does not constitute such assignment of 
the legal title. Shepherd v. Conquest 17 C. 
B. 427; Piei-pont v. Fowle [Case No. 11,152]; 
Binns v. Woodruff [supra] ; Atwill v. Ferrett 
[supra] ; De Witt v. Brooks [supra], by Judge 
Nelson, in 1861, cited in Law on Copyright. 
Under the English statutes 5 & "Vict c. 45, 
§ 18, allowing the publisher of a magazine, 
&c., to copyright in his own name articles 
which he has procured to be written for a 
compensation, actual payment is essential- 
Brown V. Cooke, 11 Jur. 77; Richardson v. 
Gilbert, 1 Sim. (N. S.) 336. He also alleges 
and testifies that it was agreed and under- 
stood that Mrs. Wheaton's only title or inter- 
est in the annotations consisted in a right to 
print two editions. She was therefore a mere 
licensee and not the "proprietor." Roberts v. 
Myers [Case No. 11,906]; Littie v. Gould [Id. 
8,394]. A partial or limited assignment of a 
partial or hmited interest cannot constitute 
a person the "legal assign" of the author, or 
entitle her to take out the copyright as "pro- 
prietor." It is true that an equitable title 
may be sufficient to maintain a biU, but it is 
because it presupposes a valid copyright and 
a legal title in some one. See Little v. Gould 
[Id. 8,395]; Mawman v. Tegg, 2 Russ. 385; 
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Sweet V. Cater, 11 Sim. 572. As the sup- 
posed sut)ject-matter and basis of the nego- 
tiation and memorandum did not exist, the 
•court, for this reason, will refuse to enforce 
the alleged agreement. Hitcheoelc v. Gid- 
dings, 4 Price, 135; Dale v. Iloosevelt, 5 
Johns, Ch. 174. If complainant has suffered 
-any wrong, which we deny, his remedy must 
be sought by another process or in another 
court. Adams, Eq. 81; 1 Daniell, Oh. Prae. 
.386; Stevens v. Guppy, 3 Russ. 171; English 
V. Foxall, 2 Pet [27 tJ. S.] 595-612. The 
respondent, Mr. Dana, is not affected with 
aiotice of the alleged ti'ust or agreement. 

S. Bartlett, for respondents. 

The defence presents five points. (1.) The 
•complainant is not in a position to ask the 
aid of a court of equity, for in the negotia- 
tion which led to the agreement on which the 
l)ill is founded, he asserted that Brockhaiis 
required him to undertake some new work, 
"Which was not a true assertion. (2.) The 
parties' minds never came to a common con- 
sent as to what were to be the details of the 
agreement of Jxme, 1863. When they came 
to make the formal agreement, new details 
-came up, e. g. Mr. Lawrence claimed the 
"Histoire,*- which was not in the memoran- 
dum of June; the Wheatons claimed an ex- 
ception in favor of Little, Brown, & Co. for 
the copies of the edition of 1863; Mr. Par- 
sons yielded the one, Mr. Lawrence would 
not yield the other. (3.) The memorandum 
professed to be an agreement about a copy- 
xight; both parties were mistaken, and no 
valid copyright existed; this avoids the 
-agreement, at least so far that this court can 
give no relief. That the subject-matter was 
wanting proves that their minds did not 
meet. These points have been sufficiently 
discussed. I now submit (4.) that in no view 
of the case— even upon his own exposition of 
it— can the complainant maintain his bill up- 
on any ground. The bill is founded entirely 
on the ground that the entire and exclusive 
•copyright is held in trust by the Wheatons, 
.and that Mr. Lawrence is entitled to a con» 
veyance of it: no other relief can be given 
under the bill; it is framed for nothing else. 
'The special prayers are only appropriate to 
such a case; the case stated by the bill is 
.an entire equitable title in a copyright al- 
leged to have been violated. The daim of a 
trust prior to June, 1863, has been disposed 
-of by Mr. Russell, and if there had been such 
.a trust, the agreement of June absorbed it 
The whole case rests on the memorandum. 
This is not an agreement transferring or pro- 
viding for a transfer of the entire exclusive 
copyright; as matter of construction, from 
its language and also from the circumstances, 
it excepted the copies of the edition of 1863. 
It provides for a mere license, and the papers 
drawn in pursuance of it were agreements 
and not conveyances. It was not in fact, and 
Mrs. Wheaton had not the power to make it, 
.an agreement to transfer an exclusive li- 



cense. If the bill is founded on an exclusive 
title and this is not proved, there is a fatal 
variance, and the bill cannot be maintained. 
It, at most, amounts to a mere license, and 
not an agreement to hold in trust: Mrs. 
Wheaton was not bound to sue and protect 
him by means of the copyright That this is 
not implied appears from the express stipula- 
tion that she herself shall not use. It is not 
an agreement for a trust; for if it were, this 
covenant would be superfluous. The whole 
jurisdiction over the case made by tlie biD, 
rests upon a trust; if no trust is established, 
then the bill fails. Looked upon as a con- 
tract, it is not the subject of equity jm-isdic- 
tion. In proper cases there may be an in- 
junction upon a threat to violate a contract, 
but there is no jurisdiction in equity to com- 
pensate for bi'each of a covenant except as 
ancillary to the main relief. The act com- 
plained of is not the act of selling: Little, 
Brown, & Co. cannot be charged with notice 
as to this thing; the breach alleged is the 
use of the notes, and not the sale of each 
copy. There was not even an agreement to 
hold the entire copyright for complainant's 
exclusive benefit. Mrs. Wheaton could not 
do this; she did not agree to do it (5.) Mr. 
Lawrence has abandoned whatever right he 
may have had, or so conducted himself with 
regard to it that he cannot ask a court of 
equity to enforce it The complainant's au- 
thorities apply to common-law estoppel; but 
any thing that shows that he has waived, or 
leaves it doubtful whether he has or not 
waived his claim, disentitles him to ask the 
aid of a court of equity. Equity does not 
require a consideration, but only a consensus 
animorum, to constitute a waiver. Its only 
strictness in such cases is with regard to 
trusting to oral evidence; but here we have 
a letter. If there ever was a trust we have 
changed our position and incurred expense, 
though this is not necessary to our case, as 
complainant has been guilty of laches. A clear 
abandonment has been made. The letter of 
Nov. 2, 1863, implies a gift; during two yeai's 
he made no claim. His own testimony as to 
his own intention is not impoitant; the ques- 
tion turns on the construction of the letter, 
and the belief of the defendants. The letter 
which he wrote and did not send is quite dif- 
ferent from the one he did send. The in- 
dorsement said to have been made by Miss 
Wheaton is not evidence. The testimony 
does not prove her handwriting. She is not 
a party to the contract; it is only her con- 
struction of a writing now before the court, 
and her opinion is not important 

B. R. Curtis, for complainant 

This is not a bill for specific performance. 
It is a bill for an injunction and account,j 
founded on an equitable title to a copyright 
in the first place, and founded on a covenant 
not to use Mr. Lawrence's notes in the sec- 
ond place. Upon this bUl an injunction and 
an account will be decreed, not only against 
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Mi"S. TVheaton, the maker of that covenant, 
but against those who aided and abetted her, 
and profited by aiding and abetting her, in 
the breach of that covenant Barfield v. 
Nicholson, 2 Sim. & S. 4, 4 Russ. 355. The 
bill sets out the facts and the wiltten agree- 
ment, and contains a prayer for general re- 
lief: it is, therefore, properly framed to en- 
title us to all the relief that can be given on 
those facts and that agreement; it is not 
material whether we have or have not al- 
leged, as the legal conclusion therefrom, 
more than they entitle us to. A perfected 
agreement, covering the whole matter, was 
concluded between the parties and is ex- 
pressed in the memorandum and accompany- 
ing letters; it contained all the stipulations 
that were necessary to be expressed: the 
correspondence proves this. It- is clear, from 
the correspondence, that the money procured 
from Brockhaiis was entirely due to Mr. 
Lawrence's exertions, to the use of his anno- 
tations, and to the new work he undertook 
in connection with the French edition; that 
he never delayed the result, but pushed the 
negotiations with vigor; and that all these 
negotiations were duly communicated to the 
"Wheatons and their advisers. In weighing 
the testimony and the motives of the par- 
ties, the court will take into consideration 
that the injurious charges in this behalf, 
distinctly contradicted by all the correspond- 
ence, are made by or on behalf of persons 
who are under great obligations to the com- 
plainant. 

The defence of abandonment of rights, 
overlooks the fact, that this contract was 
not executory, but was fully executed on 
Mr. Lawrence's part, so that, for a valuable 
consideration, actually parted with by him, 
and enjoyed by the other side, he had pur- 
chased and acquired a vested equitable right; 
to wit, the exclusive control over his own 
notes. There can be no forfeiture of a right 
or valuable interest thus acquired and paid 
for, without a new contract upon considera- 
tion, or without conduct, on his side, leading 
the other paities so to change their condition, 
upon the belief that he had parted with his 
right, that a court of law would treat it as 
an equitable estoppel, and a court of equity 
may treat it as a new contract. Moore v. 
Crofton, 3 Jones & L. 438. No new contract, 
and no consideration moving to Mr. Lawrence, 
is pretended: his letter of Nov. 2 is aU that is 
relied on. The presumption is, that nobody 
abandons a vested right without a considera- 
tion; that presumption is to be overcome; it 
is to be overcome by the use of language so 
clear that the party cannot even be left in any 
doubt for which he could ask an explanation. 
It is apparent that, finding they would not 
give him the formal paper without new and 
onerous restrictions which he had never agreed 
to, he intended simply to give up any further 
contention with regard to that formal paper, 
and to retain the rights already acquired. 
This is the natural meaning- of his language; 



this is the meaning which the respondents 
put upon it, as shown by Miss Wheaton's 
writing on the paper returned. That writ- 
ing was made, at the time of the transaction, 
by Miss Wheaton, who then represented her 
mother, and who is now a defendant and the 
only person interested in the copyright, and 
it is part of an exhibit produced by the re- 
spondents; it is, therefore, evidence for all 
purposes. Before any thing was really done 
in reference to the act now complained of, all 
the defendants were expressly notified of Mr. 
Lawrence's claims. So far fi'om acting in re- 
liance on any abandonment, all the answers 
state that they intended and took pains to re- 
spect Mr. Lawrence's notes just as if he own- 
ed them, and their instructions to Mr. Dana 
were explicit on this point. It was at their 
peril if they published without taking pains 
to ascertain that Mr. Dana had not obeyed his 
instructions. There has been no laches; no 
such defence is set up in the answers; the 
complainant moved upon his right to control 
his notes the moment it was violated. The 
defence that the copyright is invalid for want 
of a formal assignment of the inchoate right 
is founded on some English decisions which 
almost amount to legislation, even under the 
English copyright act. But our statute, un- 
like the English, makes special provision for 
recording assignments after copyright, and 
the court cannot enact a new section concern- 
ing assignments before copyright. 

Objection is taken that our copyrights are 
invalid on the ground that the copyrights of 
the former editions are not noticed on the back 
of the title-page. This defence is not set up 
in the answers; no valid copyright of the for- 
mer editions existed to be noticed; that of 
1846 was taken out in the Eastern district of 
Pennsylvania, where Mr. Wheaton had never 
resided; that of 1836 was taken out by Lea 
& Blanehard as proprietors; and both were 
also void because the notice of those copyrights 
has not since been inserted in "each and every 
edition published during the term." None of 
these respondents are entitled to take advan- 
tage of any flaws in these copyrights. The 
parties had acted under them, and received 
profits under them, supposing them to be 
valid; they were thus in possession of per- 
sonal propertj^ with a concealed flaw in the 
title, if it was a flaw. When they sold to 3Ir, 
Lawrence and received the consideration, they 
impliedly warranted the right, and cannot 
now say that none existed. Eandon v. Tobey, 
11 How. [52 U. S.] 521; Coolidge v. Brigham, 
1 Mete. [Mass.] 551; Sherman v. Champlain 
T, Co., 31 Vt. 175, and cases cited in the open- 
ing. The memorandum was a promise to con- 
fer a right on the complainant; it therefore 
amounts to an express warranty. Simms v. 
Marryat, 7 Eng. Law & Bq. 337. The re- 
spondent Dana is employed by the Wheatons, 
and the publishers, who act under them, stand 
in no better position. The memorandum con- 
tains a negative covenant not to use, as well 
as a grant of right. A court of equity will 
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not only restrain the covenantor from violat- 
ing it, but will restrain any one who has notice 
from aiding her in a breach of it. Farina v. 
Silverlodi, 1 Kay & J. 509. 

Argument for respondent Mr. Dana: s 

Copyright is not the title of the author to his 
production. It is the statute monopoly to 
mtdtiply copies of the book. Stephens v. 
Oady, 14 How. [55 U. S.] 529; Stowe v. Thom- 
as [Case No. 13,514]. It attaches only to the 
book deposited. Mrs. Wheaton's copyright 
is the right to multiply copies of that complex 
work, consisting of the text, the notes of 
Wheaton, the notes of Lawrence, in their char- 
acter of notes to Wheaton, with their con- 
nections and attachments thereto. Lawrence's 
work was attaching addenda and corrigenda 
to such portion of the text as he thought prop- 
er, so that they should perform the function of 
a note to that text, and nothing further. They 
are not intended to and cannot stand alone. 
Lawrence has nothing which can be multiplied 
by printed copies. The agreements alleged 
do not give him any right so to multiply them. 
He does not own the text, nor do the agree- 
ments profess to give him any right to use it 
in any way, but quite the contrary. The 
memorandum, professing to place the control 
of the text and notes in different persons, sev- 
ered them forever, and forbade either to be 
used in connection with the other. The mem- 
orandum, at most, gives him a right to mul- 
tiply copies of the notes as dissevered from 
Wheaton; that is, practically the right to use 
them as material in some new work which 
wUl of necessity differ essentially from any 
thing now existing, and which will not be 
protected by any existing copyright, but will 
require a new copyright to give him the ex- 
clusive right to multiply copies of it The true 

3 On Nov. 11, 1867, and succeeding days, the 
complainant filed the usual brief, and opened his 
case at length on tiie question of title and on 
the question of piracy. The respondent's counsel 
stated that they were not prepared to argue the 
latter point, and thereuiron the court ordered 
that the argument on the question of title should 
be completed orally on both sides, but that the 
further argument on the question of piracy 
should be presented in print in the order in 
which the case would have been argued had the 
argument proceeded orally, as was expected. 
The respective arguments on this point, cover- 
ing upwards of two hundred printed pages on 
each side, were filed in the following sprinc and 
summer. Motions were afterwards made by 
the defendant for leave to present, as f urtilier ar- 
gument, a pamphlet of about one hundred nages, 
entitled a reply to the complainant's argument; 
but, after a hearing, the court declined to receive 
it, upon the groimd that there was notamg in the 
complainant's argument which the respondent 
was entitled to reply to, and that the pamphlet 
offered by him appeared on examination to be a 
re-areument of the case, and not a replj to the 
complainant; and that the allegations as to the 
introduction of new matter into liie complain- 
ant's closinpr argument were not well founded 
in point of fact, some of the longest passages 
thus complained of, being literal reprints of ttie 
brief and of the short-hand report of the opening 
oral argument. 



test, therefore, is not whether the notes of 
1866 interfere with the notes of 1863, in the 
function for which they were designed, name- 
ly, to act as notes to Wheaton, but whether 
the notes of Mr. Dana, as they stand in the 
edition of 1866, do so interfere with or impair 
the right of Mr. Lawrence to use the materials 
of his notes of 1863, in some new mode or 
combination, as to require the intervention of 
a court of equity. All questions as to use of 
Mr. Lawrence's combination and arrangement, 
or of his connection of the new matter with 
the text, are, therefore, immaterial: whatever 
value may exist in this is lost to every one. 
The court may also throw aside any mere lit- 
erary and personal question, how far Mr, 
Dana is indebted to Mr. Lawrence. 

Mr. Dana's finished work is very different 
from Mr. Lawrence's. ,Mr. Dana prepared 
complete essays upon the whole subject of 
the notes, often going over the same ground 
as the text, and capable of standing alone ' 
and being published as monographs. Mr. 
Lawrence merely supplements Wheaton, by 
adding more recent authorities, &c. Mr. 
Dana gives events, the substance of opin- 
ions, diplomatic letters, &c., in his own lan- 
guage; Mr. Lawrence generally gives long 
quotations, his merit being in selecting and 
collecting rather than digesting; e. g. Mr. 
Dana's note 36, on the "Monroe Doctrine;" 
note lil5, "Neuti-ality Acts;" note 228, "Car- 
rying Hostile Persons or Papers," and oth- 
ers. The term "piracy" or "infringement" 
is not appropriate to this ease; "interfer- 
ence" is more proper. It is important to 
consider that, before undertaking this work, 
Mr. Dana held, by birth, association, and 
still more by his own labors and merits, a 
rank among the leading men of his day. He 
had a reputation as a writer, early establish- 
ed, and had already for years held a place 
among the leaders of the bar, both state and 
national, and had, especially in practice, de- 
voted himself to admiralty, maritime, consti- 
tutional, and public law, while his position 
as United States district attorney all through 
the war, gave him a particular- knowledge 
of prize law. When he undertook this work, 
international law was receiving great study; 
materials were never more abundant, and all 
writers used the works of their predecessors 
with great freedom. The motives of the 
literary pirate and plagiarist are usually 
mercenary. Mr. Dana's relations with this 
imdertaking were those of large pecuniary 
saei'ifice, and he had a reputation at risk. 
He did, in fact, employ upon this work a 
great deal of time and severe intellectual 
labor, and that of the highest quality. Care- 
ful study and preparation, original thought, 
and a style entirely free from any thing like 
copying, characterize these notes. The work 
is much shorter than Mr. Lawrence's, yet 
no omission is complained of; this is due to 
a Qlear and condensed treatment, differing 
in this respect very much from Mr, Law- 
rence's. Mr. Dana resectioned the text, and 
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added marginal titles; a work of much la- 
bor, not called for by Ms contract, and per- 
formed solely for the good of the hook. 

Mr. Dana has voluntarily produced the 
manuscript from which his book was print- 
ed, and it is all in the handwriting of him- 
self or his amanuensis. His longer notes 
were written on large foolscap sheets. His 
shorter notes were written in this manner: 
he had Lawrence's edition of 1863 inter- 
leaved and loosely bound in two parts, for 
the greater convenience of making memo- 
randa while studying Wheaton and Law- 
rence's notes, preparatory to entering upon 
the work of writing his own notes. He 
studied this book, reading at the same time, 
upon each topic, the other principal writers, 
making memoranda upon these interleaves 
and upon loose paper. Afterwards, he wrote 
his shorter notes on these interleaves. It is 
proved that, at great personal sacrifices, he 
* devoted nearly two years to his work to the 
utmost of his capacity, and placed himself in 
communication with prominent gentlemen 
who were in a position to afford him aid in the 
way of new information, recent books, &c., 
and that he had access to many valuable 
libraries. Thus he bestowed great original 
labor upon this work. An examination of 
the testimony of Mr. Lawrence and of his 
expert shows that their conclusions are not 
to be relied on, but that the court must ex- 
amine and compare the books for itself. 
The analysis, criticisms, digestings, compari- 
sons, and distinctions, the thoughts, ideas, 
reflections, and general principles elicited, 
go for nothing with these gentlemen, if the 
facts, documents, and authorities— that is, 
the raw materials— of the two notes are the 
same. (The argument then proceeded to ex- 
amine in detail a large number of the notes, 
respondent denying the correctness of many 
of the facts alleged about them, criticising 
the inferences the complainant had drawn 
from the facts, explaining the character of 
the notes, and wherein each resembled, if 
at all, and wherein each differed from, the 
note of Mr. Lawrence to which it was said 
to correspond.) 

The result of this examination may be 
fairly stated thus. It is demonstrated, as to 
most of these notes, that they are not taken 
from Lawrence. It is shown that the object 
of the notes, the points presented, the an- 
alyses, the suggestions, the positions, are the 
independent work of Mr. Dana, of which 
there is no counterpart in the work of Mr. 
Lawrence. As to many of these notes it is 
shown affirmatively that they not only were 
not taken, but could not have been taken, 
from Lawrence; that not only the mental 
processes, but the materials, are not to be 
found in Lawrence's book. There is no evi- 
dence to show as to any one note that it was 
taken, as alleged, "wholly from Lawrence." 
There is no evidence to show, as to any one 
note, that it was taken in any part from 
l^awrence. All that is shown is that, as to 



a few of the notes, the quotations and cita- 
tions are nearly the same; but this applies 
to a few only: and as to these there is al- 
most always some difference in the authori- 
ties, tending to show independent research. 
The utmost that can be said is that many 
of the materials found in respondent's work 
may have been taken from Lawrence. But 
this is absolutely nothing. Lawrence has no- 
monopoly in authorities. Dana is not to 
decline using one because Lawrence has 
used it, even though Dana had derived his 
first knowledge of it, or his notion of using 
it, from Lawrence's note. And it may be 
that he derived this from some other work; 
for authors on this subject necessarily use 
the same materials. The complainant has not 
even made out a prima facie case that any 
thing was in fact taken from Lawrence. 
With this result from the detailed examina- 
tion of sixty-eight of the accused notes, we 
do not care to waste time over the remain- 
der. It appears also that those classed as 
chief offenders are mostly the short notes, 
and that but few of the principle ones, on 
which the character and credit and useful- 
ness of Dana's edition depend, are even ac- 
cused. It is clear that there is nothing to 
sustain the charge of copying Lawrence's 
original matter; the only question presented 
is, how far has Mr. Dana used the ma- 
terials collected and selected by Mr. Law- 
rence. Doubtless Mr. Lawrence did not 
originate these, but derived them from oth- 
er works, and doubtless Mr. Dana went 
to the same sources. For this reason, and 
from the natm'e of the case, the coinciden- 
ces in authorities between Lawrence and 
Dana would be numerous, and for this rea- 
son such coincidences do not prove copying 
from Lawrence. The burden of proof is not 
on Mr. Dana to show where he got them. 
He makes oath that he got them all from 
somewhere, and discloses his numerous 
soui'ces, including Lawrence. He swears 
that he cannot now tell from which source 
he derived any one authority, and that he 
cannot ascertain except by examining all 
those sources to see in which it is found, and 
this would involve so much labor that it 
cannot be required of him. 

Mr. Dana's deposition states how he ob- 
tained his authorities, how he used his ma- 
terials when collected, and what labor, 
thought, and study he bestowed upon them, 
and proves great original research and in- 
dependent examination. It states what use 
he made of Mr. Lawrence's notes; all that 
he did was to use the materials found in 
the work of Lawrence as he did the mate- 
rials found in other writers, intending to let 
nothing valuable escape him wherever found, 
and this use is proper. It is not proved by 
any reliable evidence that Mr. Dana did not 
examine the originals of all the authorities 
to which Mr. Lawrence's notes directed him. 
The repetition of some erroneous citations 
is pointed out, but it may well be that in 
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studying Lawrence's notes and other books 
lie made memoranda of the authorities cited 
therein, then took his memoranda to a libra- 
ry, examined the originals, and forgot to 
correct the errors or did not notice them. 
Again it may be that the error crept into 
Lawrence's notes because he copied from a 
predecessor, and that Dana copied it from 
the same source, or from some later writer 
who toolc It from that source. This disposes 
of all the alleged typographical errors, and 
typographical peculiarities. Moreover some 
of them will be found not to be worthy to 
be put Into such lists. The same argument 
disposes of several other classes of alleged 
identity in the form of dates, of citations, 
&e. If Mr. Lawrence made citations from 
original documents in the department of 
state or elsewhere, he has given them to the 
world, and a subsequent writer may use 
them. 

Wot only is it true that the burden is not 
on Mr. Dana to show whence he derived his 
citations, but the burden is on Mr. Lawrence 
to show that they were derived from his 
notes and not elsewhere. The very difficulty 
of proving this suggests that where this is 
all that is relied on, a strong case must be 
made out of continuous and large transfers, 
and then they go for nothing in themselves, 
the use being different, but are only evidence 
of an animus furandi. Gary v. Kearsley, 4 
Esp. 168. Undoubtedly Story and Parsons 
and Kedfleld are directly indebted to their 
predecessors for large quantities of citations, 
and properly so. Now so far from mak- 
ing otit a strong case, the complainant has 
hardly even attempted to make out any case 
of this sort against Mr. Dana. Mr. Dana's 
testimony and the evidence show that what- 
ever assistance he may have derived from 
any source, he made an original and inde- 
pendent examination of the authorities and 
of the whole matter, Mr. Dana has volunta- 
rily put into the case his whole manuscript, 
which would certainly be unusual in a 
plagiarist conscious of fault (The complain- 
ant's inferences from the MS. were comment- 
ed on at length, and several other matters 
of detail were gone into. Some personal 
charges against Mr. Dana generally and as 
a witness, were commented upon and de- 
clared to be unfotmded.) 

Points of Law Applicable to this Case. 

The court will not exercise its equity pow- 
ers unless something more than a mere tech- 
nical case of infringement is made out. All 
prior editions of Wheaton have been sold, 
and are out of the market. The only chance 
to procure the text of Wheaton is by the pur- 
chase of Mr. Dana's edition. No publisher 
would undertake an edition of Wheaton's text 
simply. The twenty years since his death 
has wrought great changes in the science in 
which he dealt, as well as in the events to 
which that science is applied. An injunction, 
though confined to the notes, would in effect 



suppress the text for several years, until a 
new edition could be prepared. All the cop- 
ies of Dana's edition, owned by Little, Brown, 
& Co., would be lost The suppression of 
Mr. Dana's notes would be a public loss, and 
the court cannot pick out and suppress a few 
references and leave the rest standing. No 
injunction has ever been granted in copyright 
cases, except upon the ground of protecting 
a pecuniary and existing interest in an exist- 
ing book. There must be damnum as well 
as injuria, and one of the strongest grounds 
for issuing the writ is to prevent damages 
from competition, the extent of which a jury 
cannot accurately estimate. Tinsley v. Lacy, 
1 Hem. & M. 747; Hogg v. Kirby, 8 Yes. 
224; Geary v. Norton, 1 De Gex & S. 9; 
Phil. Gopyr." 146; Gurt Oopyr. 314. 

It is not enough even that a book is in prep- 
aration; it must be actually on sale. Max- 
well V. Hogg, 16 Law T. [N. S.] 130; Corre- 
spondent N. P. Co. V. Saunders, 12 Law T. 
[N. S.] 541. In this case nothing exists, or is 
even directly contemplated; there is only the 
bare possibility of a new book entirely differ- 
ent from any thing now existing, not only 
because it must be in a different form, but 
because, before Mr. Lawrence could write it 
so much would have happened that he would 
desire to change the whole, and it may be 
would leave out, as then having no value, 
the only materials which Mr. Dana is char- 
ged with having used. And the evidence 
shows that it is hardly possible that Mr. 
Lawrence can ever find time for such a work. 
There is no subject in existence, and no pe- 
cuniary interest to be protected by the use 
of this extraordinary power of a court of eq- 
uity: therefore it will not be exercised. On 
the conti*ary, courts require a grave and se- 
rious injury or threatened pecuniary loss be- 
fore they interfere in this manner. Lewis v, 
FuUarton, 2 Beav. 6; Webb v. Powers [Case 
No. 17,323]; Whittingham v. Wooler, 2 
Swanst 428; Bell v. Whitehead, 8 Law J. 
Oh. 141; Curt. Gopyr. 324, 326, In this case 
there has not been even a bare violation of 
right In works of pure imagination or in- 
vention there should be no traces of a prede- 
cessor; if there is borrowing, it is clear 
plagiarism, and if enough in extent to injure 
the first work in the market, a court wiU. in- 
terfere. There is a class of works, such as 
catalogues, which are mere compilations in 
the simplest form, and can hardly have any 
standing under copyright laws, which are in- 
tended to favor science and learning and not 
mere industry. Clayton v. Stone [Case No. 
2,872]. Some works, such as modern dic- 
tionaries, are mainly mere compilations, yet 
require learning and intellectual labor. In 
the lowest form of compilations, which only 
set down ultimate facts, any identity due to 
copying is piracy. And in these the subse- 
quent verification of the matters copied does 
not excuse the copying. This is because in 
these works there is little or nothing that can 
really be called .authorship. Lewis v. Ful- 
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larton, 2 Beav. 8; LongmaB t. Winchester, 
16 Ves. 269; Scott v. Stanford, L. R. 3 Ba. 
723; Murray y. Bogue, 1 Drew. 353; Cor- 
nish V. Upton, 4 Law T. [N. SJ 862. There 
is a middle kind of works, pai"tly compila- 
tions and partly original, consisting some- 
times of simple facts ascertained and collect- 
ed with great care and skill, sometimes of 
well-known facts arranged on a meritorious 
and valuable plan, sometimes of references 
not ultimate facts, but matters whose value 
chiefly consists in the rule or principle lying 
behind them. Kelly v. Morris, L, R. 1 Bq. 
697. Maps are of the first class: they ought 
to be identical if correct, and there is no mid- 
dle ground between a copy of the first and 
independent labor leading to the same result. 
Even here the second maker may use the 
former chart for example, to be sure that he 
has omitted nothing. Jarrold v. Houlston, 3 
Kay & J. 708. See, also, Sayre v. Moore, 1 
East, 361, note; Lewis v. Fullarton, 2 Beav. 
6; Wilkins v. Aiken, 17 Ves. 423; Blunt v. 
Patten [Case No. 1,580]; Murray v. Bogue, 
1 Drew. 353; Cary v. Kearsley, 4 Esp. 168. 
The question is whether there has been a 
legitimate use, in the fair exercise of a men- 
tal operation, deserving the character of an 
original work, or whether matter has been 
taken colorably, animo furandi. Gray v. 
Russell [Case No. 5,728]; Emerson v. Da- 
vies [Id. 4,436]; Campbell v. Scott, 11 Sim. 
31; Wilkins v. Aiken, 17 Ves. 423; Hodges 
V, Welsh, 2 Ir. Eq. 266; Scott v. Stanford, 
L. R. 3 Eq. 722; Murray v. Bogue, 1 Drew. 
353; Jarrold v. Houlston, 3 Kay & J. 708; 
Reade v. Lacy, 1 Johns. & H. 524; Whit- 
tingham v. Wooler, 2 Swanst. 428; Bell v. 
Whitehead, 8 Law J. Ch. 141; Webb v. Pow- 
ers [Case No. 17,323]; Tmsley v. Lacy, 1 
Hem. & M. 747; Reed v. Carusi [Case No. 
11,642], In considering this case, care must 
be taken to distinguish the subject-matter, 
with the view to ascertain whether it is main- 
ly of simple, ultimate facts, the merit of 
which consists mostly in the labor of ascer- 
taining them; or whether there is a large 
merit in their classification and arrangement; 
or, lastly, whether the great merit is in 
thought and expression, and in the rules and 
principles derived from the facts cited. 
Spiers V. Brown, 6 Wkly. Rep. 352. 

Another class, quite by themselves, are law 
books, or books which are both elementary 
and commentaries on rules and principles, 
and compilations of authorities. This case 
rests on an alleged use by Dana of the mere 
materials— citations and authorities— that are 
in Lawrence's book. These are not like the 
ultimate facts in directories; a reference to 
a commentator, treaty, or despatch is not to 
an ultimate fact, but to a place where some 
rule or principle is, or is thought to be, con- 
tained. International law is the practice of 
nations, gathered from decisions, diplomatic 
and governmental acts, and the opinions of 
jurists who have acquired the confidence of 
nations. Every law-writer must and should 



study his predecessors; his merit consists in 
his knowledge of the force of the authorities 
separately, and what they prove when com- 
bined. In this case it is not proved that 
Dana used the language or thoughts of Law- 
rence, or used an authority in the same connec- 
tion or to the samepurpose. The reproduction 
of clerical errors merely proves copying the 
citation, not that it is used in the same way. 
In spite of the attempt of the complainant to 
degrade his work to the level of a mere com- 
pilation of ultimate facts, so as to bring it 
within certain decisions, and although it may 
come near to that level, neither of these books 
is of that character. A writer has no ex- 
clusive title to any particular citation. He 
has only a right to multiply copies of the 
book copyrighted, and to be secured against'- 
such a reproduction of this matter, as a 
whole, in all its relations, and upon all the 
above considerations, as will seriously injure 
it as a commodity for sale in the market. 
The court will not interfere unless there lias 
been both a violation of right and a great 
damage; it must be made to appear that the 
defendant has, taking the whole book togeth- 
er, so far made a mere servile copy of it, 
without the requisite labor and thought of 
his own, as to make a work which not only 
competes with the plaintiff's in the market, 
but competes with it by reason of an unfair 
use made of it. 

Argument for the Complainant on the Ques- 
tion of Piracy. 

Since Mr. Wheaton wrote, the science of 
international law has made great progress, 
and new events and new authorities and 
new questions to be discussed in the light 
of old and new events and authorities have 
arisen. Mr, Wheaton's book did not contain 
aU that existed, or even all that he knew, 
when he wrote, but presented what, at that 
time, he thought it most important to pre- 
sent, having regard to the size of his book. 
By reason of knowledge which the author 
did not possess, and which the annotator 
has acquired, he discerns that ceitain pas- 
sages of the text admit or require annota- 
tion: the acquisition of this additional 
knowledge, the selection of so much of it as 
the annotator's judgment determines him to 
present, the arrangement of it, its reduction 
to the form of notes and the connecting 
them with the appropriate passages, consti- 
tute his work. It is obvious that when the 
annotator has thus selected a passage to be 
annotated, and has supplied, in the form of 
a note, the new and additional matter to il- 
lustrate, supplement, correct, or qualify the 
text, he has performed the work of an au- 
thor, and his note is the subject of a copy- 
right. And it is equally obvious that when 
a subsequent annotator, having the work of 
the first before him, by means of his use of 
that work, and not by independent knowl- 
edge, thought, and study of his own, se- 
lects the same passage of the text as a sub- 
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ject for a note, and uses for it the matter 
which the first had collected, selected, and 
arranged in the form of a note to that pas- 
sage, the second avails himself of the labors 
of the first unlawfully, and in violation of 
the rights of the first It is not material 
that the second adds new matter not given 
hy the first, or that he does not copy the 
veiy language of the first, for it is too clear 
to require argument, that one man cannot 
lawfully appropriate the property of another 
hy adding something of his own, or hy us- 
ing his ingenuity to disguise what he has 
taken. Greene v. Bishop [Case No. 5,763]; 
Folsom V. Marsh [Id. 4,901]; Gray v. Rus- 
sell [Id. 5,728]; Emerson v. Davies [Id. 4,- 
436]; Kelly v. Morris, L. B. 1 Eq. 697; Scott 
Y- Stanford, L. R. 3 Eq. 718; Lewis v. Ful- 
larton, 2 Beav. 6; Longman v. "Winchester, 
16 Ves. 269; Wilkins v. Aiken, 17 Ves. 424; 
Cary t. Faden, 5 Ves. 23, note; Hodges v. 
"Welsh, 2 Ir. Eq. 266; Blunt v. Patten [Case 
No. 1,580]; Curt. Copyr. cc. 5, 9, pp. 263, 
277-284, and cases cited; 2 Kent, Oomm. 
383; 4 Campbell v. Scott, 11 Sim. SL* 

These are law-books. Their object is not 
to promulgate the theories of the writer, but 
to state the law. This is drawn from the 
practice of nations, the decisions of tribu- 
nals, the opinions of jurists and thinkers; 
these are not used to illustrate the views of 
the writer nor as reasons for the law: they 
are facts proving the law, and the work of 
the writer is to learn them accurately, to 
understand their legal aspect and the prin- 
ciple proved by each, to determine, by a 
■critical analysis of everything bearing upon 
the subject, which are to be accepted as 
sound proof of principles, which are to be 
rejected entirely, and which are to be taken 
as contradicting or as introducing qualifica- 
tions or exceptions to commonly received 
rules. This requires not only study and 
knowledge of each fact, but knowledge of 
the principles of international law, careful 
thought as to the topic of each note and the 
bearing of each fact or authority upon it, 
and the exercise of an enlightened judg- 
ment upon the whole. The result of all this 
the annotator presents in such a form, with 
so much brevity or fulness, and with so 
much of his own explanation or comment as 
he thinks is required to enable the reader to 
understand and correctly appreciate the 
bearing and value of these matters. Ac- 
cordingly the essential and valuable pai-t of 
his note is what is presented, and not the 
form or manner in which the writer under- 
takes to convey it to the reader. The re- 
spondents' expert and witness says correct- 
ly, "The original notes in both editions are 
either statements of historical events, ac- 
counts of legislative debates, narratives of 

4 Before the master, the complainant also cit- 
ed the late cases of Pike v. Nicholas, 17 "Wkly. 
Rep. 842; Morris v. Ashbee., L. R. 7 Eq. 40; 
Wood V. Boosey, L. R. 2 Q. B. 340; 37 Law 
J. Exch, pt. 2, p. 86. 



diplomatic discussions, negotiations, or cor- 
respondence, abstracts of cases in the courts 
or judicial tribunals of different countries, 
summaries of the views of other text-writ- 
ers or essayists on International Law and 
kindred topics." 7 Direct Ans. p. 401. The 
field from which these are to be drawn is 
practically unlimited, for the materials are 
to be found not only in judicial reports and 
text-books, but in treaties, state papers, par- 
liamentary debates, state archives, histories, 
memoirs of prominent men, annuaires, re- 
views, periodicals, and newspapers. This is 
a fact proved in the case. It appears that 
Mr. Lawrence has a library of over 5,000 
volumes on this special subject, and the 
number of volumes of English, French, and 
American public documents, debates, &c., is 
enormous; that Mr. Phillimore cites (being 
only his selection) 650 works, not including 
law reports; Kluber, by Ott (1861 Ed.) has 
a list of over 1,000 separate works. There 
are no careful digests, as in the case of law 
reports, but, especially for all diplomatic 
and historical authorities, by far the most 
numerous and important, the writer must 
rely chiefly on his own study, and on a 
knowledge which can only come of a life- 
time of intelligent and observant attention to 
the matter, such as the complainant has be- 
stowed upon it; and there is positive evi- 
dence as to the great labor, study, and ex- 
pense which he in fact bestowed upon this 
portion of his work, and of the great and 
recognized value of what he accomplished 
in this respect. The mere collection of such 
authorities as are in the complainant's notes, 
is therefore highly meritorious, as well as 
the thought and judgment displayed in his 
"selection, arrangement, and combination." 
The nature of the work to be done, and the 
enormous field open to the writers, show the 
occasion for intellectual exertion, the oppor-" 
tunity for originality, and the certainty that, 
if originality is employed, the results will 
exhibit those differences which always fol- 
low independent thought. And also sub- 
stantial differences between different writ- 
ers on the same general subject show that 
it requires original thought, and that such 
thought produces differences of result wher- 
ever applied. The a priori certainty of such 
differences, and the actual existence of such 
differences— as in the facts and authorities 
cited by authors— are facts proved in this 
case. Identity between Lawrence and Da- 
na in these respects proves, therefore, that 
their two books have but one intellectual 
authorship. 

This entire want of identity between writ- 
ers is fully proved by our witness. Judge 
Potter. Indeed a presumption arises from 
the similitude between Lawrence's and Da- 
na's books, which the law requires the re- 
spondent to explain, Emerson v. Davies [su- 
pra], and opinion of Lord Ellenborough 
there quoted. Accordingly the respondent 
announced at the outset that he proposed to 
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show tliat the matter charged, to have been 
obtained only by copying from Lawrence 
was common to other writers on the sub- 
ject, and on one occasion his counsel ob- 
tained a continuance or delay, granted ex- 
pressly for this purpose. His expert testi- 
fied that his examination was particularly 
directed to this point (Record, pp. 407, 428), 
and their utter failure to establish any such 
identity between Dana and other writers is 
entirely conclusive. Almost the only instan- 
ces produced turn out to be cases where 
some other recent writer had quoted from 
Lawrence, giving credit for the matter 
which Mr, Dana had copied and presented 
as his own, giving no credit. Among many 
other illustrations it appears that only about 
two-fifths of the works cited by Mr. Dana 
are in Phillimore's list of 650. President 
Woolsey's "brief selection" contains 48 
works of an historical and diplomatic char- 
acter, not including public documents, de- 
bates, &c., which he says are veiy valuable 
but difficult of access. Mr. Dana, writing at 
the same time with Woolsey, cites 72 works 
of the same character, but only ten of them 
are common to the two writers. Every dif- 
ference which can ever exist should exist 
between these two books. Mr. Dana testi- 
fied: "Mr. Lawrence's entire organization, 
as far as it affects, him as an author or an- 
notator, as well as his mental habits for a 
lifetime, are probably as unlike my own as it 
is well possible to conceive." 

When an annotator has performed the work 
of an author in the manner described, whether 
he presents the substance of the authorities in 
his own language, or in the words of those au- 
thorities themselves, whether he states the 
rule which his judgment informs him is cor- 
rect in his own phraseology, or in that of a 
writer of authority, does not make his work 
any the more or the less original and thought- 
ful. Nor does the use of the language of "gen- 
eralization" or "philosophic deduction" vary 
the matter, for the real merit is that the facts 
stated should (1) support the results they are 
adduced to prove, and (2) correctly represent 
the whole field. Now Mr. Dana has not even 
selected and combined for himself facts scat- 
tered at hap-hazard through Lawrence's notes, 
or used them hi connection with different top- 
ics, or to support new principles or rules dif- 
ferent from those which Lawrence had em- 
ployed them to prove or illustrate, but he has 
made each note by taking what Lawrence had 
presented as his annotation to the same pas- 
sage of the text. In other words, he has not 
merely unduly availed himself of a collection 
due to Lawrence's learning and industry, but 
he has copied the "selection, arrangement, and 
combination" which is the result of Lawrence's 
thought, study, and critical judgment. This 
"selection, arrangement, and combination" 
consists of two parts: one is the selection, ar- 
rangement, and combination of the matters 
contained in the note inter sese, as bearing in 
a certain way upon a certain principle of in- 



ternational law, and the other consists in pei'- 
ceiving that a particular passage of the text 
so states or refers to that principle that it ad- 
mits of or requires the annotation to be at- 
tached to it To reproduce the matter of the 
annotation in a new and different book, hav- 
ing no reference to Wheaton's text, copies the 
first and more meritorious part; to reproduce 
it as an annotation to the same passage of 
Wheaton's text is to copy both parts, and all 
that gives value of any kind to the annotation. 
Our evidence charges and shows that the notes 
copied embrace rather more than their fair 
numerical proportion of Mr. Dana's large and 
more important notes; the suggestion to the 
conti-ary rests on a misreading of the testimo- 
ny. 

The suggestion tliat Lawrence's work was 
merely to add authorities since Wheaton is en- 
tirely unfounded in fact Lawrence takes up 
the matter from the beginning quite as much 
as Dana, and a full proportion of the matter 
in Dana, before Wheaton's time, is copied 
from Lawrence. 

Proof of the Piracy. 

First, Mr. Dana's confessions. If he really 
intended to annotate Mr. Wheaton's text wilii- 
original notes of his own, as if it had never 
before been annotated (as he pretends), he 
should have taken Mr. Wheaton's last edition. 
If he wanted to use merely Mr. Lawrence's- 
revision of the text he shoTdd have taken the 
edition of 1855, which has the same text as 
that of 1863, and is more convenient as being- 
smaller, a copy of which, it appears, he had. 
Instead of that, he began by having his copy 
of La^vrence's Wheaton of 1863 interleaved' 
with writing-paper, and then carefully studied 
the text, Mr. Lawrence's notes, and certain' 
other books. "When I began reading upon a 
topic," he testifies, "in addition to what I may 
call memoranda of mental suggestions, my 
general course was, on important points, to 
copy directly from the author the citations he 
made," putting them on sheets of paper. "As 
to Mr. LaT\Tence, I felt at liberty to examine 
his notes as I did the writing of other persons, 
whether copyrighted or not I entered his; 
citations on my rough sheets as I did those 
from other writers." "In reading Mr. Law- 
rence's notes, as in reading other authors, I 
intended to let no important fact or authority 
escape me, and in all alike I took some mode 
of securing that end by note, memoranda, or 
otherwise." "In some cases I may have after- 
wards written out a memorandum of what I 
considered to be the substance of the note, and 
placed it among my materials upon the sub- 
ject In other cases I may have trusted to re- 
reading." Having pursued this course, he un- 
dertook "to make' it known to the public" that 
he had "built up a new and original body of 
notes on this basis of the text of Wheaton, and 
had detached Mr. Lawrence altogether from 
the book." One way in which he made this 
known was by printing in his preface that his 
"edition contains nothing but the text of Mr> 



[15 Fed. Cas. page 43] 



(.Case No. 8,186) LAWRENCE 



Wheaton according to his last reTision, liis 
notes, and the original matter contributed by 
the present editor," and that "the notes of 
Mr. Ijawrence do not form any part of this 
edition. It is confined, as has been said, to the 
text and notes of the author and the notes of 
the present editor," maldng no other allusion 
to Mr. LaT?rence's work in any part of Iiis 
boolr. 

Internal Evidence of Copying. 

After the notes have been examined, to as- 
certain their resemblance and identity in ac- 
cordance with the principles already explain- 
ed, we come to what is called physical proof 
of copying. This depends upon bringing to- 
gether many details. It may be done by col- 
lecting in one list all the instances of typo- 
graphical errors reproduced which are scatter- 
ed through the whole book; then making lists 
of all other details in appropriate classes. The 
weight of this evidence increases not by addi- 
tion, but by multiplication. One instance of 
one class might be by accident, ten cannot be. 
And when various instances of different classes 
occur In the same sentence, the presumptions 
are no longer one to ten, but one to a hundred. 
Add to this the fact that there Is no such 
identity between Dana and other writers, and 
that Dana wrote with Lawrence before his 
eyes, and it is no longer a question of weigh- 
ing evidence,— it is infinity to nothing. We 
have collected such lists, classified according 
to the character of the instances, and have 
also examined each note separately, to see 
how many of these instances concur in one 
note, and what other special proof there is 
applicable to each note. The reproduction of 
typographical errors and peculiarities is not 
only absolute proof that the passages contain- 
ing them are copied, but requires the coiu^t 
to presume, prima facie, that all other pas- 
sages, which are the same as passages in the 
original book, are copied, though no blunders 
occur in them. Jeremy, Eq. Jxir. p. 322; Curt. 
Copyr. 254; Mawman v. Tegg, 2 Kuss. 393. 
There are fifty-four of these instances. These 
not only prove copying in the first instance, 
but they prove copying without ever going to 
the originals. If he went to the authorities 
for substance, he would have brought from 
them something not in Lawrence's book, and 
he has not done it in any one of these cases. 
If he went to verify the references he would 
have corrected them, and he has not done it 
in a single instance except one, where there 
was a very special reason requiring him to go 
to it,— and then he corrected a date. Some of 
these errors are so serious— vol. viii. instead of 
ix., p. 249 instead of 429, 354 instead of 255— 
that he could not have looked at the author- 
ities without noticing them. In several cases 
Lawrence haa cited the same despatch, &c., 
twice, giving the wrong date once, and the 
right date once, and Dana, in his correspond- 
ing notes, has precisely reproduced this. 
Sometimes in different notes, and sometimes 
in the same note (because his book was writ- 



ten la 1855, and added to in 1863), Lawrence 
has cited from different editions of the same 
book; nine of these instances have been re- 
produced by Dana, and none corrected. He 
has literally reproduced translations made by 
Lawrence, differing from all other known 
translations. Besides these fifty-four there are 
lists of fifty-nine other typographical and cler- 
ical peculiarities reproduced. In some cases 
Lawrence has mentioned several matters, and 
given references for each. Dana has repro- 
duced some of them, omitting others, and at- 
tached to such as he has copied the citations 
or dates for those which he omitted. There are 
a very large niunber of cases where differences 
have been pointed out between Lawrence and 
Dana, and on examination it appears that 
these differences are just as a shrewd person 
would be likely to make, by guessing and try- 
ing to change while' copying, and such as one 
who studied the matter would not make, for 
they are errors. And in some of them we 
find that Dana's original MSS. were exactly 
like Lawrence, and the change made after- 
wards. 

There are many books and authorities to 
which Dana has constant references, but never 
any except such as are found, in substance 
and form, in the corresponding note of Law- 
rence. Among them are Twiss, Westlake, An- 
nuaire des Deux Mondes, Almanaeh de Gotha, 
Le Nord, Hansard, &c. He has quoted or 
cited from twenty-five despatches, &c., pro- 
cured by Lawrence from department of state, 
or other MSS., and cited by Lawrence as from 
"Dep't of State," "MSS.," &c., and never print- 
ed elsewhere. He has long lists of authori- 
ties found in the same order in which they 
are found in the corresponding note of Law- 
rence. Mr. Dana confesses that he studied 
Lawrence with care, for the purpose of tak- 
ing from it, and that he did take from it, all 
that he thought sufficiently valuable, and he 
cannot teU from recollection or memoranda, in 
any instance, what he did take. Every simfil- 
tude In the two works is necessarily presumed 
to arise from copying, unless that presump- 
tion is rebutted. The burden is on the re- 
spondent Curtis on Copyright, 255, and 
opinion of Lord EUenborough there quoted. 
Emerson v. Davies [Case No. 4,436]. It is 
moreover proved, as matter of fact in this case, 
as already stated, that the identity between 
Lawrence and Dana can only have ai'Isen by 
copying Lawrence. Most of Dana's notes 
were re-written one or more times. "We have 
the final MSS. that went to the printer; all the 
intervening writings, the memoranda made 
while studying Lawrence's notes being no lon- 
ger in existence, except in a few cases where 
they happened to be on the same sheet as a 
finished note, and except also such marks as 
were made in the margin of his interleaved 
copy of Lawrence. It is natural that he 
should put this MSS. into the case, to avoid 
the conclusive presumption that would arise 
from withholding it. In "the margin of his 
copy of Lawrence's appendix on naturaliza- 
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tion there are many of his pencil-marks, made, 
he says, to show that these were matters 
which he ought to "recur to when at work up- 
on his notes." . The matters thus marked em- 
hody four typographical errors, and every one 
of these matters, in almost exactly the same 
order, and with all these errors, is reproduced 
in Dana's long note 49, of which, with trifling 
exceptions, they constitute the whole. There 
are many other similar instances. His shorter 
notes were written on the interleaves, so that, 
his note being attached to the same word with 
Lawrence's, he actually wrote with Law- 
rence's note under his eyes, and, in some cases, 
the erasures and interlineations show that he 
kept his eyes on Lawrence's note while writ- 
ing, copying first the phrases found in Law- 
rence, and then changing them while writing. 
He testifies that "the interleaving was very 
convenient" In two of his notes, which were 
entk-ely copied from Lawrence, he had cited 
Lawrence's notes as his authority. After- 
wards he struck out Lawrence's name, but 
retained the copied matter. He says he did 
this "after reflection," apparently being sat- 
isfied to draw the line between the existence 
of indebtedness and the acknowledgment of it. 
These and other instances of his care to avoid 
all allusion to Lawrence, coupled with his dis- 
claimer in the preface, show an animus in- 
consistent with even a belief that he was mak- 
ing a fair and legitimate use of complainant's 
book. 

Going to the other line of proof suggested, 
we shall now show that note after note re- 
produces, in whole or in part, matters from 
the note which Lawrence has attached to the 
same passage, that, except in a few peculiar 
cases forming a class by themselves, Dana 
has derived nothing from the authorities, 
either in form or substance, which requires 
or indicates the use of any thing except 
Lawrence's note from which he was copy- 
ing, and that he has made no use of the mat- 
ters thus copied in any way different from 
the use made by Lawrence, in the note from 
which they are copied, with such additions 
and changes of form as could readily be 
made by a lawyer of respectable intelligence 
and attainments. 

The defence of "a fair use" is not tenable 
in this case. The use made far exceeds 
anything which the law of copyright has 
ever been held to allow. As already shown, 
Dana did not merely use Lawrence's work 
as a storehouse of facts, but he reproduced 
Ijawrence's selection, combination, and ar- 
rangement. The agreement provided that 
Mrs. Wheaton should make no use of Mr. 
Lawrence's notes, and one avowed object 
of it was to secure to Mr. Lawrence the 
exclusive use of the "great amount of val- 
uable learning which he had gathered with 
great labor from a wide variety of sour- 
ces." This defence is not open to Mr. Da- 
na. To present copied matter as original 
is not a fair use in the opinion of liter- 
ary men. 1 White, Shakespeare, p. 22; Gold- 



smith's Life of Parnell, p. 39, of Little, 
BroT^n, & Co.'s edition of Parnell; Worcest. 
Diet.; Preface, p. 6. Courts take the same 
view. The want of acknowledgment or de- 
nial of indebtedness is a very strong indica- 
tion of an animus f urandi, and excludes the 
question of a fair use, or lawful abridgment. 
Tinsley v. Lacy, 1 Hem. & M. 734; Sweet v. 
Shaw, 3 Jur. 217; Wilkins v. Aiken, 17 Ves. 
426; Jarrold v. Houlston, 3 Kay & J. 715, 
716, 722. The cases put by courts as illus- 
trating what is a fair use are quotations and 
extracts for the bona fide and avowed purpose 
of comment or criticism, or for the purpose 
of presenting the views of the writer as an 
authority. Bell v. "Whitehead, 8 Law J. Ch. 142; 
Gary v. Kearsley, 4 Esp. 168; Story's Ex'rs 
V. Holcomb [Case No. 13,497]. "The inser- 
tion of such extracts in reviews, moreover, 
tends to extend the sale of the works re- 
viewed." Bell V. Whitehead, supra. 

The act of congress does not require the 
complainant to keep copies on sale. It ap- 
pears that the fact that the edition of 1863 
was exhausted, and a new one in prepara- 
tion, was concealed from Mr. Lawrence until 
too late for him to publish, and he is entitled 
to settle the question of copyright before un- 
dertaking a new publication. The French 
edition is in press, and it can be sold here or 
translated. The memorandum does not re- 
quire him to use his notes. Mr. Lawrence 
may reprint Lawrence's Wheaton, for there 
are no valid copyrights except his. He may 
connect his notes with the "History," for it 
appears that a third party owns that copy- 
right, and that the respondents knew that 
Mr. Lawrence had commenced negotiations 
to that end. He may embody them in a new 
work. He may treat with the Wheatons, if 
they have any rights in the text. In what- 
ever way or in whatever form he uses them, 
the book will be in demand, because it con- 
tains the matters found in the notes of 1863; 
its sale will be injured just so far as the 
public are able to find the same matters in 
the defendants' book; and the defendants' 
book besides, or in spite of the merits or de- 
merits due to Mr. Dana, will compete with 
it by reason of an unfair use made of the 
results of Mr. Lawrence's learning, research, 
and judgment. 

The closing arguments had been made in 
the case about ten months. A motion was 
made by the respondent to file a new print- 
ed argument of ninety-eight pages, upon the 
ground that the plaintiff, in his closing argu- 
ment, had introduced new matters. The 
plaintiff denied this, and showed that what 
was claimed as new matter was largely 
from the opening argument of the plaintiff 
and from the printed brief; the extracts be- 
ing mere reprints. 

CLIFFORD, Circuit Justice, said that the 
court had given the matter very careful con- 
sideration, and that he concurred with Judge 
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LOWEUi. He wished to add, the twenty-sec- 
ond additional rule of this court provides 
that "counsel will not be heard unless a 
written or printed abstract of the case be 
first filed, together with the points intended 
to be made and the authorities intended to 
be cited, in support of them arranged under 
the respective points." The construction of 
that rule has never been that the party must 
state his whole argument, but his "points" 
and authorities. The practice varies with 
different counsel, and with their own con- 
venience and the circumstances of each case, 
whether the brief shall be short or extensive. 
Also, counsel sometimes interchange new 
authorities at the argument, and this is al- 
lowed if it is done in season for the other 
side to reply to them. Cases frequently 
arise, where arguments are oral, where the 
respondents will suggest that the complain- 
ant has used new authorities, and will ask 
leave to reply to them orally or in writing, 
which is generally allowed. Sometimes, 
where they are impoitant, a week has been 
allowed for such a reply. Where arguments 
are oral, no practical difficulties arise, be^ 
cause every thing is in the presence of the 
court, and can be settled at once. Where 
the argument is in writing, the application 
of the rule is more difficult, but the rule it- 
self is the same. 

The court remembers no cases in this cir- 
cuit, and few in the supreme court, where 
controversies like this have arisen; yet the 
court does not see any serious difficulty in 
determining what ought to be done. If new 
authorities or new propositions touching the 
merits had been introduced, the obvious 
course would have been, reasonably, to cite 
legal authorities responsive to them, or to 
reply to particular propositions. That would 
have presented no difficulty, because at a 
glance we would have verified whether these 
were new cases; if so, the court would de- 
sire to hear suggestions about them, and to 
know whether there were other cases which 
would control them. This is to be taken in 
connection with the twenty-second rule of 
the supreme court, binding on this court, 
and which provides that the plaintiff or ap- 
pellant shall be entitled to open and close. 
These, being settled rules of practice, are 
the rights of the parties, and the court must 
follow them. The complainant was entitled 
to open and close. The respondent had a 
right to expect a brief, and one was furnish- 
ed. The case was argued under the order 
already read. According to it, the respond; 
ent replied upon the point of title upon 
which he was ready, and the complainant 
closed upon that branch of the case. Under 
it, time was given to the respondent to reply 
in writing upon the point of piracy, upon 
which he was not then ready, and that time 
was enlarged by a proper agreement of 
counsel, owing to the engagements of the re- 
spondent. Time was also given to the com- 
plainant to close on the question, of piracy, 



and that time was enlarged by an agreement 
of counsel, for their convenience. The ar- 
guments came in on the 1st of August, and 
the court has had the case under considera- 
tion for seven or eight months, not devoting 
all its time to it, but taking it up from time 
to time, as its other engagements permitted. 
At this stage of the case there can be no fur- 
ther argument, unless the court should reach 
some point where they desire a re-argument. 
In other words, a proposition for re-argument 
must come from the court, and not from the 
party. 

Questions of intrinsic importance and of 
great difficulty are presented for decision 
in respect to the title of the complainant, 
and as they are in their nature preliminary, 
they will be first considered. Briefly stated, 
his claim of title, considered broadly, is to 
the addition^ to and emendations of the 
t&st of the two editions as published under 
his supervision, to the memoir of the author, 
as contained in those editions, to the annota> 
tions prepared by him and published in 
those editions, and to the arrangement of 
the same, and the mode in which they are 
therein combined and connected with the 
text, and to the indices as published in those 
editions. He rests his claim upon the fol- 
lowing grounds, as substantially stated in 
the bill of complaint: First, upon a con- 
tract or agreement between Catharine Wheat- 
on and himself, that she should make no use 
of his notes aforesaid in any new edition of 
the work without his written consent; and 
that she would convey to him by a formal 
instrument, the right to make any use he 
might see fit to make of his own notes. 
Secondly, upon the ground that in the con- 
sideration of a court of equity he is taken 
and deemed to be the owner and proprietor 
of the copyrights, in and as to all the mat- 
ters contributed by him and published in 
those two editions. Evidently, both claims, 
as presented, have respect to the agreement 
as expressed in the memorandum of June 14, 
1863, and the subsequent correspondence up- 
on that subject, as the first is' founded in 
covenant or contract, and the second in an 
equitable title to the copyright, derived from 
the original arrangement and by virtue of 
the agreement expressed in that written pa- 
per. Confirmation of that proposition is not 
needed, because the language employed in 
the stating part of the bill of complaint is 
too plain for controversy; but if it were not 
so, every vestige of ambiguity is removed 
by the principal prayers of the bill of com- 
plaint, which are for an injunction, and for 
an account, and for a good and sufficient 
deed conveying the legal title to the copy- 
rights. 

The respondents contend that the complain- 
ant is not entitled to any relief for several 
reasons: 1. Because the memorandum, as 
they contend, is not a perfected contract, but 
merely a note or memorandvun of the stipula- 
tions of a proposed agreement, as to the true 
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understanding and definite terms of which the 
parties never actually agreed, and on which 
their minds never in fact met. 2. Because, 
the parties having failed to agree as to the 
true understanding of the memorandum and 
the terms of the formal agreement which it 
contemplated, the complainant relinquished 
and abandoned the whole subject-matter of 
the instrument, and so notified the respond- 
ents. 3. They also contend that the agree- 
ment cannot be enforced, because the same 
was procured by fraudulent misrepresenta- 
tions and concealments of the complainant. 
4. That the agreement cannot be enforced, be- 
cause the memorandum is without considera- 
tion. 5. Because the basis of the memoran- 
dum and the negotiations which led to it were 
the supposed legal copyrights held by the said 
Catharine; and they insist that those copy- 
rights are void, and consequently that the 
agreement is inoperative, inasmuch as the par- 
ties entered into the same through mutual 
mistake, 6. Because the memorandum con- 
taining the agreement does not transfer nor 
assign any copyright to the complainant, or 
provide for or contemplate any such transfer 
or assignment. 

Search is made in vain for any support to 
the first proposition of the defence, as applied 
to the terms or execution of the memorandum. 
Interviews took place between the complain- 
ant and Professor Parsons, and they conferred 
together upon the subject-matter embraced in 
that memorandum, as suggested by the said 
Catharine; and the proofs show that they 
■came to a perfectly amicable result; that the 
memorandum was drawn by the latter and 
delivered to the complainant, to be transmit- 
ted to the said Martha B. for her examina- 
tion, and that she afterwards, on behalf of her 
mother and herself, and to signify their ap- 
proval, signed the memorandum and wrote 
the date thereon, and caused the same to be 
delivered to the complainant. Expressed in 
intelligible terms as the memorandum is, the 
construction and efEect of the language are 
questions of law, which cannot be controlled 
or infiuenced by the opinion of any witness, 
not even by that of the person employed to 
prepare the draft for tlie consideration of the 
parties. He may not at the time have re- 
garded it as a conti-act, but they were at lib- 
erty' to adopt it as such; and if they did so, 
and it was duly and understandingly executed 
as such, their rights under it must be ascer- 
tained from the language employed, as ap- 
plied, in view of the surrounding circum- 
stances, to the subject-matter of the negotia- 
tion. 

They subsequently differed, as the corre- 
spondence shows, as to the proper terms of the 
formal agreement for which the memorandum 
provides; but it was not denied, throughout 
that period, that the said Catharine had 
agreed "to make no use of Mr. Lawrence's 
notes in a new edition, without his written 
consent," nor that she had also agreed to give 
him "the right to make any use he wishes to 



of his own notes." Attempt was made, it is 
true, to ingraft the qualification into the latter 
branch of the stipulation, that the complain- 
ant should not publish in the United States a 
new edition of the notes and other matter of 
his own composition, "which he had added to 
the said two editions of said book, until the 
last edition is sold;" but it is clear to a dem- 
onstration that the agreement, as expressed in 
the memorandum, contains no such qualifica- 
tion. Properly considered, it is equally clear, 
also, that there is nothing in the correspond- 
ence to sustain the theory of the respondents 
as presented in their first proposition. "On 
refiection," said tne complainant in his letter 
to Mr. Pai-sons, dated June 14, 1863, "the 
suggestion you made yesterday ofEers many 
advantages over my proposed plan ... as 
is settles at once and for ever all questions in 
regai'd to the book." Influenced by those con- 
siderations, as he represents, he wrote a sec- 
ond letter of that date as a substitute, if pre- 
ferred by the other party, for the one previ- 
ously prepared to be forwarded to Mr. Brock- 
haiis, and submitted it to the approval of Mr. 
Parsons, as the friend of the said Catharine; 
but he expressly stated therein, that, in send- 
ing it, he did not wish to recede from the 
former arrangement. On the contrary, he 
stated in the enclosed letter that, having made 
an arrangement with the said Catharine, 
which gave him the entire control over his 
notes as published in English, and any claim 
she might have to the editions published hj 
his correspondent, he had advised her to the 
effect that she might draw for the whole 
6,000 francs. He proposed, in that letter to 
Mr. Parsons, that the said Catharine might re- 
tain the copyright to the text, and to relin- 
quish all claim for the expenses of the stipu- 
lated translation; but he did not propose to 
vary the agreement, as expressed in the mem- 
orandum, as to his own notes, and he also 
made claim to the right, if any, that the said 
Catharine had to the text and notes of the 
foreign editions. 

Pull consultation took place between Mr. 
Parsons and the said Martha, as the agent of 
the said Catharine; and Mr. Parsons, under 
date of June 16, 1863, wrote to the complain- 
ant that: "1. Mrs. Wheaton will send your 
last letter to Mr. Brockhaiis, and returns you 
your former letter. 2. Mrs. AVheaton will 
draw at once on Mr. Brockhaiis, at twenty 
days, for 6,000 francs. 8, When Mrs. Whea- 
ton learns that the bill is paid, she will exe- 
cute instruments satisfactory to you, which 
shall, in the first place, bind her not to use 
your notes without your written consent, and, 
in the next place, give you all her claims and 
interests in respect to the whole book, text, 
and notes, for continental Europe in future." 
Inadvertently, Mr. Parsons omitted to re-state 
the second clause of the agreement as ex- 
pressed in the memorandum, that Mrs. Whea- 
ton would give to the complainant the right 
to make any use he wished of his own notes; 
but his attention having been called to the 
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omission, by the complainant, on the following 
day, he replied, on the 19th of the same 
month, that the complainant Tvas certainly 
right in his construction of their arrangement, 
that the complainant, under it, coiild make any 
use he saw fit of the matter which he had 
contributed. Appended to that letter is a 
note in the nature of a postscript, dated four 
days later, in "which the writer suggests that 
Mrs. Wheaton was bound by her contract 
with Little, Brown, & Company, as the pub- 
lishers of the then current edition of the work, 
and that she could not convey to him any 
thing covered by her copyright in any way 
detrimental to that edition; but he proposed 
no alterations of the agreement, and confirmed 
the same by his two letters, and none was 
made or proposed by the parties. Prior to 
the 31st of August, 1863, the complainant re-, 
ceived intelligence that the bill of exchange 
drawn by the said Catharine had been duly 
honored; and on that day he wrote to Mr. 
Parsons, requesting him to cause the agree- 
ment of June 14, 1863, to be carried into 
effect Delay ensued before any response was 
received to that request; but when it came, 
October 17, 1S63, it brought with it a draft 
for the formal agreement, as stipulated in the 
memorandum. As originally prepared, the 
draft contained three several stipulations. 
First, that the said Catharine should retain 
unimpaired the fuU legal exclusive copjrright 
in the test of the book. Second, that she 
should in all ways respect the rights of the 
complainant to all the notes and other matter 
of his own composition, which he had added 
to the book, in the same manner and to the 
same extent as if he had a full legal copyright 
of the same. Third, that she thereby trans- 
ferred and assigned to him thereafter the 
whole title, text, and notes to the editions pub- 
lished in continental Europe, 

Besides these sevei-al stipulations, there 
were interlined in pencil at the close of the 
second stipulation the words following: to 
wit, "But the said W. B. Lawrence shall not 
publish a new edition thereof imtil the last 
edition is sold," Beyond doubt the draft was 
prepared without the words in pencil, and tne 
explanations of Mr. Parsons upon the subject 
are, that he probably exhibited the paper after 
it was drawn to the said Martha B., or to the 
respondent, Charles C. Little, and that he 
made the interpolation at tlieir suggestion. 
Dissatisfied with the draft as prepared, the 
complainant returned it to Mr. Parsons. His 
objections were twofold, as expressed in the 
letter returning the paper. First, because it 
made no reference to the "Histoire du Droit 
des Gens"; but, chiefly, on account of the 
stipulation that he should not publish a new 
odition until the last edition was sold, which 
he declared to be wholly inadmissible, as it 
would lead to new embarrassments. Altera- 
tions were subsequently made in the form of 
the draft, obviating the first objection, and 
limiting the restriction constituting the sec- 
ond and principal one, so that the complain- 



ant might publish a new edition before the 
last was sold anywhere except in the United 
States; but he declined to adopt it, insisting 
that the agreement as expressed in the mem- 
orandum contained no such stipulation. De- 
termined not to involve himself in new com- 
plications, the complainant returned the last 
draft, as amended, to air. Parsons, stating to 
him, at the same time, that he had concluded, 
on reflection, to decline accepting any paper 
from Mrs. Wheaton. He had previously 
given him to understand that no such arrange- 
ment could be accepted, and more than inti- 
mated that if Mrs. Wheaton did not accede 
to his views in that behalf, matters must rest 
as they were in the original agreement. Con- 
tention, however, arose by some means be- 
tween the parties in respect to what was quite 
unimportant, and what was not probably 
thought of by them or by Mr. Parsons when 
the memorandum was framed and executed. 
Stipulations for the protection of the contract 
with the publishers of the prior editions were 
unnecessary, as their remaining interests, if 
any, were vested, and, being antecedent to 
the negotiations between these parties, could 
not be impaired by the agreement contained 
in the memorandum, for the reason, as clearly 
stated by the complainant, that Mrs. Wheaton 
could not convey what she did not own. 

Yiewed in any light, the correspondence 
shows nothing more than that the parties dis- 
agreed as to the extent of the obligation im- 
posed by the memorandum, which is a ques- 
tion of construction; but it was never even 
suggested that it .did not contain a complete 
valid agreement. Conclusive proof that nei- 
ther Mr. Parsons nor Mrs. Wheaton enter- 
tained any such views during that period. Is 
found in the drafts for the formal Instrument 
as prepared by the former, executed by the 
latter, and forwarded to the complainant for 
his acceptance. Both were prepared and 
signed, as therein recited, "in execution of an 
agreement heretofore made by and between" 
Llrs. Wheaton and the complainant, which is 
plenary evidence that up to that time the 
agreement expressed in the memorandum as 
to the notes was regarded as complete and 
obligatory. 

Abandonment is the next defence to be 
considered; but the proposition must be 
examined in view of the conclusion announ- 
ced, that the stipulations contained in the 
memorandum, as to the notes contributed by 
the complainant, are a perfected agreement, 
and not a mere proposal, as suggested by the 
respondents. Mere proposals may In gen- 
eral be withdrawn at any time before they 
are accepted by the party to whom they are 
made; and ordinary contracts, executoiy on 
both sides, may in certain cases be regarded 
as forfeited, as where the reciprocal stipula- 
tions are dependent, and where a party seek- 
ing to enforce performance has himself omit- 
ted to do something which he was required 
to perform as a condition precedent to his 
right of action. Cases may arise also where 
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a party is estopped to set up a particular con- 
tract, as wliere he has subsequently agreed 
in due form of law and for a valuable con- 
sideration to relinquish its benefits, or not 
to enforce its provisions, or where he has, by 
his representations and conduct, designedly 
caused the other party to believe that the 
contract had been discharged or that it would 
not be enforced, and has intentionally in- 
duced that party to act on that belief, to 
his pecuniary prejudice; if the belief so in- 
duced is unfounded, the party in fault in 
such a case is estopped to allege or prove 
the falsity of his representations as evi- 
denced by his words and conduct Pickard 
V. Sears, 6 Adol. & B. 471; Freeman v. Cooke, 
2 Esch. 654; Van Rensselaer v. Kearney, 11 
How. [52 U. S.] 326; Hawes v. Marchant 
[Case No. 6,240]; Moore v. Crofton, 3 Jones 
& L. 446. 

Argument to show that the ease is not one 
of forfeiture is unnecessary, as the proposi- 
tion finds no support whatever in the evi- 
dence. Contracts executed on one side and 
unperformed on the other stand upon a very 
different principle from those where nothing 
has been done by either, so far as respects 
the party who has fulfilled his obligation and 
paid the stipulated consideration. Rights 
and obligations secured or imposed under 
such circumstances have become vested and 
absolute; and if the delinquent party seeks 
to avoid the obligation imposed on him, he 
must allege and prove a new contract, for 
a valuable consideration, amounting to a valid 
release, or that the other party is estopped 
to enforce the obligation by virtue of some 
operative binding agreement to relinquish 
the benefits from the same, or not to enforce 
the stipulation; or he must allege and prove 
that he has been deceived and designedly 
misled by the admissions and representa- 
tions of the other party, as before explained, 
Foster v. Dawber, 6 Exch. 839; Edwards v. 
Chapman, 1 Mees. & W. 231; Wildes v. Fes- 
senden, 4 Mete. [Mass.] 12; 1 Smith, Lead. 
Cas. (5th Am. Ed.) 462; Bank of Virginia v. 
Groves, 12 How. [53 U. S.] 51. 

None of the elements of estoppel exist in 
this branch of the case, as the complainant 
did not agree that he would discharge the 
memorandum or that he would not enforce 
its provisions. Nothing approximating to 
such an agreement is exhibited in the record, 
nor do the respondents in fact set up any 
such defence. What they do set up is, 
that the complainant relinquished and aban- 
doned any agreement in the premises, and so 
notified the respondents, by which it is un- 
derstood they refer to the letter of the com- 
plainant, addressed to Mr. Parsons, of the 
2d of November, 1863, in which he says: 
"On reflection, I have determined to decline 
accepting any paper whatever from Mrs. 
Wheaton, and therefore return the enclosed," 
meaning the amended draft for the formal 
agreement. Disconnected from the circum- 
stances and the other correspondence, it 



might be possible to misunderstand the mean- 
ing of the writer of that letter; but it must 
be construed in view of what preceded it,, 
and of the subject-matter to which it relat- 
ed. After the 31st of August preceding the 
date of that letter, the complainant had 
been more or less engaged in efforts to pro- 
cure the formal agreement in respect to the- 
notes as stipulated in the memorandum; 
but all his efEorts proved fruitless. Only 
eight days before, he prepared the draft 
of the letter exhibited in the record as one 
intended for the same correspondent, in 
which he stated to the effect that his sole- 
object In asking for the formal agreement 
was to prevent any further litigation, 
saying that he was satisfied that without 
it he could restrain any attempt to use these 
notes by Mrs. Wheaton, or any one else, in 
a future edition, adding, at the same time, 
that if she "does not -sign the paper as now 
suggested," meaning one of the drafts for 
the formal agreement, without any restriction 
as to the use of the notes, then "matters 
can rest as they are." Although never sent 
to his correspondent, the eshibit may well 
be referred to as tending to show the real 
intent of the complainant at the time it was 
written. 

Weighed in view of the antecedent cor- 
respondence and the surrounding circum- 
stances, it certainly would be a perversion 
of the language of the complainant to regard 
what he wrote on that occasion, either as an 
agreement to relinquish or not to enforce- 
that stipulation; and, even when separately 
considered, the language falls far short of 
what Is necessaiy to justify any such con- 
clusion. He made no admission by that 
statement inconsistent with the claim he 
now sets up; nor did he say any thing to 
induce the said Catharine, or any one of the 
respondents, so to act that either she or 
they will be injured if the agreement ex- 
pressed in the memorandum is held valid 
and enforced. Howard v. Hudson, 2 El. & 
Bl. 1; Audenried v. Betteley, 5 Allen, 385; 
Pierrepont v. Barnard, 2 Seld. [6 N. Y.] 291; 
Rich V. Atwater, 16 Conn. 416; Plumer v. 
Lord, 9 Allen, 458. Expressions of a doubt- 
ful character are not sufficient to support 
such a defence as against a contract fully 
executed on the part of the complainant; 
but the meaning of the language employed 
must be clearly such that a man of ordinary 
prudence would take the representation ta 
be true, and believe that it was meant that 
he should act upon it; and it must also ap- 
pear that he did act upon it as true, so that 
he will be pecuniarily injured if it be al- 
lowed to be disproved. Rich v. Atwater, 15 
Conn. 415; Mo wry v. Sheldon, 2 R. L 379; 
Flagg V. Mann [Case No. 4,847] ; Langdon v. 
Doud, 10 Allen, 435; Moore v. Crofton, S 
Jones & L. 446. 

Estoppels are allowed to shut out the 
truth only when it is necessary to protect a 
party setting up such a claim or defence. 
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against an injuiy or liability to whicli he is 
exposed ■witliout his own fault, and by rea- 
son of having trusted to the statements de- 
signedly made by the other paitj' to expose 
him to such injury or liability, and which 
were of such a character that a man of 
ordinary prudence would take the repre- 
sentations to be true, and believe it was 
meant that he should act upon them as pre- 
senting the true state of the case. They 
must be proved, and will not be extended by 
implication beyond the plain import of the 
deceptive act, admission, agreement, or rep- 
resentation. When the request was made 
by the complainant for the formal agree- 
ment, he doubtless expected that it would 
include the "Histoire," as well as the notes 
specified in the memorandum, and perhaps 
the memoir of the author and the indices; 
but the better opinion is, that, when he 
wrote the letter of June 14, 1863, he sur- 
rendered all claim to every thing mentioned 
in the antecedent negotiations, except the 
claim to the notes as already secured, in- 
cluding of course the arrangement of the 
same, and the mode in which they are 
therein combined and connected with the 
text. All claim to the copyright of the 
text was abandoned by the complainant at 
a very early period of the negotiations, and it 
does not appear that it was ever after re- 
newed. 

Abundant evidence exists in the record to 
show that Mrs. Wheaton, as well as Mr. 
Parsons and Miss "Wheaton, was willing to 
concede the claim of the complainant as to 
the History; but inasmuch as it was not 
included in the memorandum, the conclusion 
of the court is, that the complainant, when 
he elected to stand upon the original agree- 
ment, relinquished that claim. He had pre- 
viously described it as a matter of little or 
no value; and .when he gave notice that he 
had determined not to accept any paper 
•whatever from Mrs. "Wheaton, it must be 
understood that he was content with what 
was secured to him in the memorandum. 
His right to the notes is therein plainly ex- 
pressed, and there is no evidence in the 
record which shows that Mrs. Wheaton, or 
any one of the respondents, was ever mis- 
led by the language of the letter giving that 
notice. Conclusive evidence to the contraiy 
is found in the several answers of the re- 
spondents, and their subsequent conduct 
confirms that conclusion. 

Grant that the memorandum was regarded 
by the parties thereto as a contract, still the 
respondents contend that it cannot be en- 
forced, because, as they alleged, it was pro- 
cured by the fraudulent misrepresentations 
and concealments of the complainant. They 
submit that general proposition, and under it 
they make the following specific accusations: 
1. That, when the negotiation as to the notes 
was commenced, there was not in fact any 
understanding between the complainant and 
Mr. Brockhaiis that the former should pei-- 
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form for the latter any editorial labor, either 
of revision or of translation. 2. That the 
foreign publisher was ready, at that time, 
to pay the 6,000 francs to Mrs. Wheaton, 
without requiring any such labor from the 
complainant. 3. That the said publisher 
had not then made a final proposal to the 
complainant to pay any thing to any one in 
that behalf, as appears by his letters ad- 
dressed to the complainant. 4. That the 
complainant concealed the contents of thost 
letters from Mrs. Wheaton, and those acting 
in her behalf. 5. That he falsely represent- 
ed to her and those acting for her, that the 
said publisher would not pay the sum speci- 
fied except upon his undertaking to revise 
his annotations and make such additions to 
the same as would adapt them to a new edi- 
tion to be sold in Europe, and the general 
charge is, that she was induced to assent to 
the memorandum by reason of those false 
representations. 

Accusations of fraud amount to nothing 
as a defence to a contract otherwise legal 
and binding, unless they are satisfactorily 
proved; and the burden of proof to estab- 
lish such a defence is upon the party who 
makes such a charge. Attwood v. Small,. 
6 Clark & F. 447; 1 Story, Eq. Jur. § 200; 
Park V. Johnson, 4 Allen, 266; Jennings v. 
Broughton, 5 De Gex, M. & G. 132; Camp- 
bell V. Fleming, 1 AdoL & E. 41. Apart 
from the inferences attempted to be drawn 
from the correspondence between the com- 
plainant and the foreign publisher, it is 
scarcely pretended that those accusations 
find any substantial support in the record; 
and the court is of the opinion that the sev- 
eral letters, when properly construed, and 
considered in their proper connection, show 
that every one of the specific suggestions 
of fraud is unfounded. Correspondence be- 
tween the complainant and the foreign pub- 
lisher, in relation to a new edition of the 
work for the foreign market, commenced 
more than three years before the date of 
the memorandum; and in the first letter 
written by the complainant he stated, that 
he did not expect any compensation for his 
services, but that he should desire to ob- 
tain what he could for the widow of the 
author; and it is a mistake to suppose that 
the negotiation as to the notes commenced 
before there was any understanding upon 
that subject between those parties. Enough 
certainly had been learned to satisfy any 
reasonable person that the arrangement 
could be made if desired, and that was 
sufficient to justify the complainant in as- 
cei"taining what would be conceded as to 
the notes. Equally unfounded also is the 
charge that Mr. Brockhaiis was ready, at 
that time, or at any time before or after- 
wards, to pay the 6,000 francs without any 
stipulation fx'om the complainant to revise 
the notes and superintend their publication. 
His letter of the 20th of April, 1863, is a 
complete refutation of both those charges, 
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and shows to a demonstration that the serv- 
ices to be rendered by the complainant real- 
ly constituted the chief inducement to the 
arrangement. Convinced that the "rich 
emendations" made to the work by the 
complainant would, if adapted to his pro- 
posed new edition, be of great value, he 
was desirous to secure his services to ac- 
complish that object, and, in order to do 
that, he was willing to pay the described 
amount By his letter of June 12, 1860, Mr, 
Broekhaiis called for a definite proposal; 
and the complainant, in his letter of Au- 
gust 25, 1862, complied with that request, 
and made the proposal which, with slight 
modifications, was subsequently accepted;- 
but whether before or after the commence- 
ment of the negotiation as to the notes, is 
wholly immaterial. The charge that the 
letter of the 29th "of April, 1S63, or any of 
the others, was concealed from Mrs, Whea- 
ton or those acting in her behalf, is dis- 
proved by the correspondence from which 
the inference is attempted to be drawn. 
Taken as a whole, the correspondence sat- 
isfies the court that the foreign publisher 
never did agree to paj' the 6,000 francs ex- 
cept upon the undertaking of the complain- 
ant to revise his annotations, and to adapt 
the same to the proposed new edition for 
the foreign market, and that the respond- 
ents have failed to prove that the complain- 
ant was guilty of any fraudulent misrepre- 
sentation or concealment. 

Any extended argument to show that the 
fourth proposition of the respondents can- 
not be sustained is unnecessary, as it finds 
no support in the evidence. Founded [as 
the proposition is] » upon the theory that 
the foreign publisher was willing to pay 
the money for antecedent obligations, or as 
a gratuity to the family of the author, it is 
a sufiScient answer to it, to refer to what 
is said in response to the preceding propo- 
sition, without entering into details. 

The next proposition of the respondents 
is, that the copyrights of the editions of 
1855 and 1863 are void, and consequently 
that the agreement expressed in the memo- 
randum is inoperative,' inasmuch as the par- 
ties entered into the same through mutual 
mistake. They insist that the copyrights 
are void for several reasons, which will be 
separately considered, 1. "Because no writ- 
ten assignment of copyright, or of the in- 
choate right of the complainant thereto, as 
the author, was ever made to Mrs. Whea- 
ton." 2. Because the "notice of copyright 
inserted in the several copies published of 
said editions" is defective, "in the omission 
to give notice in said editions of the copy- 
right secured in the" original edition of 
the work. 3. Because, upon the facts al- 
leged and proved by the complainant, the 
copyrights of the editions in question were 

5 [From 7 O. G. 81, and 2 Am, Law T, Rep. 
;(N, S.) 402.] 



not taken out by the proper person, nor in 
the proper district. 

Copyright may be granted under the copy- 
right act to the author of any book falling 
within the classes described in section 1 of 
the act, if the author is a citizen of the 
United States or permanently resident 
therein; and section 1 also provides that 
such author shall have "the sole right and 
liberty of printing, reprinting, publishing, 
and vending such book," for the term of 
twenty-eight years from the time of record- 
ing the title of the same as therein requir- 
ed. Executors, administrators, and legal 
assigns of the author are also included in 
the purview of the section; but section 4 
provides that no person shall be entitled to 
the benefit of the act unless he shall, before 
publication, deposit a printed copy of the 
title of such book in the clerk's office of 
the district court of the district where the 
author or proprietor shall reside; and the 
provision is, that the clerk of such court 
shall record such printed copy forthwith, in 
a book to be kept for that purpose, and in 
the form therein prescribed. 4 Stat. 437. 
Where the author continues to be the own- 
er, he is entitled to a copy of the title; but 
if he has parted with the ownership, the 
requirement is, that the clerk of such dis- 
trict shall give a copy of the title under the 
seal of the court to the proprietor. Id. 437. 
Proprietors ot any such book, though not 
authors, are also recognized as entitled to 
the benefits of the act in another provision 
of section 4, in which they are required 
within three months from the publication 
of said book to deliver, or cause to be de- 
livered, a copy of the same to the clerk of 
said disti'ict. Legal proprietors, though not 
authors, may also recover, of persons who 
print or publish any manuscript, the prop- 
erty of which is in them, without their con- 
sent, all damages occasioned by such in- 
jury. Stevens v. Gladding, 17 How. [58 U. 
S,] 447. See, also, 4 Stat 437, 439, §§ 6, 15. 

Left in moderate circumstances, Mrs. 
Wheaton very properly desired to obtain 
something from the literary publications of 
her late husband; and, with that view, she 
sought the advice of the complainant, as 
the intimate friend of the author and of his 
family. Consultations accordingly took 
place between them upon the subject Sug- 
gestion was first made that his reports of 
the decisions of the supreme court might 
be re-published; but their attention was 
soon directed to a new edition of the Ele- 
ments of International Law, as affording 
more promise of profit beyond mere re- 
muneration. Editorial labors were neces- 
sary to such an undertaking, and the com- 
plainant tendered his services, and the same 
were gladly accepted by Mrs. Wheaton and 
her children. 

Pursuant to that arrangement, the com- 
plainant edited in succession the two edi- 
tions in question; that is, he made some 
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additions to and emendations of the text, 
prepared the notes, composed the memoir, 
and made the indices. Alterations were 
made in the arrangement as first conclud- 
ed; but it is unnecessary to enter into de- 
tails, as the proofs are clear that the com- 
plainant acted throughout that entire pe- 
riod with the distinct understanding, that 
his services in editing those editions were 
to he gratuitous and without any charge. 
Speaking of the first annotated edition, the 
agreement was distinct that the contribu- 
tions were to be furnished without charge, 
and the edition of 1863 was prepared with 
the same explicit understanding between 
the parties. Although the sei-vices were 
gratuitous, the conti'ibutions of the com- 
plainant became the property of the pro- 
prietor of the book, as the work was done, 
just as effectually as they would if the com- 
plainant had been paid daily an agreed 
price for his labor. He gave the contribu- 
tions to the proprietor for those two edi- 
tions of the work, and the title to the same 
vested in the proprietor, as the work was 
-done, to the extent of the gift, and subject 
to the tiTJSt in favor of the donor, as neces- 
sarily implied by the terms of the arrange- 
ment. Sweet. V. Benning, 16 0. B. 480; 
Mayhew v. Slaxwell, 1 Johns. & H. 315. 
Delivery was made as the work was done; 
and the proprietor of the book needed no 
other muniment of title than what was ac- 
quired when the agreement was executed. 
Sweet V. Cater, 11 Sim. 572; Simms v. Mar- 
ryat, 7 Eng. Law & Eq. 337; Woods v. 
Bussell, 5 Barn. & Aid. 942; Atkinson y. 
Bell, 8 Barn. & G. 277. The title and prop- 
erty of the contributions being vested in 
Mrs. Wheaton, she would not acquire any 
thing by an assignment from the contribu- 
tor, as he had neither the immediate title . 
to the contributions nor any inchoate right 
•of copyi-ight in those editions. He could 
-not assign any thing, because he owned 
nothing in praesenti, as the title to his con- 
tributions and the inchoate right of copy- 
right for those editions, had become vested 
In Mrs. "Wheaton as proprietor of the book. 
Clarke v. Spence, 4 Adol. & B. 448; Laid- 
ler V. Burlinson, 2 Mees. & W. 602. Guided 
by these views, the court is of the opinion 
that none of the authorities cited by the re- 
spondents to show that a written assign- 
ment from the complainant to Mrs. Whea- 
ton was necessary have any proper applica- 
tion to the question under consideration; 
"because the complainant never acquired any 
right to demand a copyright in his contribu- 
tions to those two editions, but the con- 
tributions, as they were made and com- 
posed or put in form, became vested in the 
proprietor. Shepherd v. Conquest, 17 C. 
B. 427; Chit Cont (10th Am. Ed.) 401; Ton- 
son V, Walker, 3 Swanst. 672. Certain re- 
marks are found in the opinion of the court 
in the case of Pierpont v. Fowle [Case No. 
11,152], apparently inconsistent with the 
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views here expressed; but the decision of 
the court in that case is a sufficient an- 
swer to those remarks. Contrary views, it 
is sometimes supposed, are also expressed 
in the case of Atwill v. Perrett [Id. 640]; 
but the learned judge admits that an equit- 
able title may vest in one person to the 
labors of another, where the relations of 
the parties are such that the former is en- 
titled to an assignment of the production, 
which is the precise point involved in the 
case before the court; and many other au- 
thorities than those cited in that case, sus- 
tain the same principle. Sweet t. Shaw, 3 
Jur. 217; Colburn v. Duncombe, 9 Sim. 
155; Little v. Gould [Case No. 8,395]; Sweet 
V. Cater, 11 Sim. 572; Mawman v. Tegg, 2 
Buss. 385; Nicol v. Stoekdale, 3 Swanst. 
687; Cary v. Longman, 3 Esp. 273. 

The second defect in the copyrights, as 
alleged in argument by the respondent, 
"consists in the omission to give* notice in 
said editions of the copyright secured in 
the original edition." Persons desirous of 
securing a copyright must comply with the 
conditions of the copyright act, and if they 
fail to do so, they are not entitled to the 
benefit of its provisions. Authorities to 
support that proposition are not necessary, 
as those conditions are prescribed by an 
act of congress. Deposit must be made be- 
fore publication, if the subject-matter is a 
book, of a copy of such book in the clerk's 
office of the district court, as before ex- 
plained; and the applicant must give infor- 
mation of copyright being secured, by caus- 
ing to be inserted, in the several copies of 
each and eveiy edition published during the 
term secured, on the title-page or the page 
succeeding, the following words, viz., "En- 
tered according to act of congress in the 

year , by A, B., in the clerk's office 

of thfe district court of " (as the case 

may be). Beyond doubt, the omission to 
comply with those requirements renders 
the copyright invalid, as the act provides 
that no person shall be entitled to the bene- 
fit of the act unless he fulfills those condi- 
tions; but t!he important inquiry arises, 
what are those conditions? Wheaton v. 
Peters, 8 Pet [33 tJ. S,] 591; Ewer v. Coxe 
[Case No. 4,584]. 

Pull compliance with the conditions pre- 
scribed in section 4 of the act is conceded;, 
but the theory of the respondents is, that 
section 5 of the act requires that the same 
notice in totidem verbis must be inserted in 
the several copies of each and every edition 
published during the term secured, so that 
the second, and every subsequent edition, 
shall correctly specify the date of the orig- 
inal entry. They cite no authorities which 
support the proposition, and they assign no 
reasons in support of it, except that the act 
makes no provision for a change of the date 
in the successive notices to be given, and 
that the omission to give notice of the orig- 
inal copyright in subsequent editions tends 
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to mislead the public. Acts of congress are 
to be construed by the rules of the common 
law, and the construction should be such as 
will carry into effect the true intent and 
meaning of the legislature; but the province 
of construction can never extend beyond the 
language employed as applied to the sub- 
ject-matter and the surrounding circum- 
stances. Kice V. Railroad, 1 Black [66 U. 
S.] 359; Binney v. Canal Co., 8 Pet. [33 IT. 
S.] 201. Change of date in the notice re- 
quired in case of successive editions of the 
same book, it may be conceded, is not con- 
templated by section 5 of the copyright act; 
but the meaning of the provision is, that a 
new notice in the same prescribed form shall 
be given in every improved edition publish- 
ed during the term. Compliance with that 
requirement, when the original edition is 
published, is a full protection for that edi- 
tion throughout the term; but it is no pro- 
tection to a second edition with notes, nor 
to any succeeding edition with improve- 
ments; because the requirement is, that the 
"information of copyright secured" shall be 
"inserted in the several copies of each and 
every edition." Neglect to comply with that 
condition in a second edition will not vitiate 
the copyright of the original edition if it was 
regularly secured, nor will a valid copyright 
of a second edition cure material defects in 
the copyright of the original edition. Copy- 
rights of the editions of a work, other than 
the original edition, are granted for addi- 
tions to, emendations of, or improvements in 
the work, and eveiy copyright should bear 
date of the day when it was secured. 

Authors or proprietors of a book for which 
a copyright is secured are required, by sec- 
tion 2 of the act of the 3d of March, 1865, 
"within one month of the date of publica- 
tion," to transmit, free of postage or other 
expense, a printed copy of the book to the 
library of congress at Washington, for the 
use of said library, and section 4 provides, 
that in the construction of that act the word 
"book" shall be constnied to mean every 
volume and part of a volume, together with 
aU maps, prints, or other engravings be- 
longing thereto, and shall include a copy of 
any second or subsequent edition which shall 
be published with any additions; but the 
proviso enacts that the author or proprietor 
shall not be required to deliver to the said 
library any copy of the second or any subse- 
quent edition of any book, unless the same 
shall contain additions as aforesaid, nor of 
any book not the subject of copyright. 13 
Stat 540. 

Prior to the passage of that act, the courts 
had decided that the "information of copy- 
right being secured," if duly entered in the 
first volume of a work of several voliunes, 
was sufficient; but all the residue of the 
provision is merely in affirmance of the true 
intent and meaning of the copyright act. 
Dwight V. Appleton [Case No. 4,215]. Sub- 
sequent editions without alterations or addi- 



tions should have the same entry, because 
they find their only protection in the orig- 
inal copyright; but second or subsequent edi- 
tions, with notes or other improvements, are 
new books, within the meaning of the copy- 
right acts, and the authors or proprietors of 
the same are required to "deposit a printed 
copy of such book," and "give information 
of copyright being secured," as if no prior 
edition of the work had ever been published-, 
and the term of the copyright as to the notes 
or improvements, is computed from the time 
of recording the title thereof, and not from 
the time of recording the title of the orig- 
inal work. Copyrights, like letters-patent, 
afford no protection to what was not in ex- 
istence at the time when thej' were granted. 
Improvements in an invention not made 
when the original letters-patent were issued, 
are not protected by the letters-patent, nor 
are the improvements in a book not made or 
composed when the printed copy of the book 
was deposited and the title thereof recorded 
as required in section 4 of the copyright act. 
Protection is afforded by virtue of a copy- 
right of a book, if duly granted, to all the 
matter which the book contained when the 
printed copj' of the same was deposited in 
the office of the clerk of the district court, 
as required by section 4 of the copyright 
act; but new matter made or composed 
afterwards, requires a new copyright, and if 
none is taken out, the matter becomes public 
property, just as the original book would 
have become if a copyright for it had never 
been secured. Publishers may be in the hab- 
it of inserting more than one notice in new 
editions, but thei'e is no act of congress pre- 
scribing any such condition. 

Whenever a renewal is obtained under sec- 
tion 2 of the copyright act, the requirement 
is, that the title of the work sp secured shall 
be a second time recorded, and that the ap- 
plicant must comply with all the other regu- 
lations in regard to original copyrights; but 
there is nothing in any act of congress to 
show that each successive edition must speci- 
fy the date of the original copyright, as con- 
tended by the respondents. Any tendency 
to mislead the public cannot be successfully 
predicated of a copyright in due form of 
law, where it appears that the party who se- 
cured it complied with all the conditions 
prescribed in the copyright act. This is all 
that need be remarked in reply to the sug- 
gestion of the respondents upon that sub- 
ject' 

Special examination of the third objection 
made by the respondents to the copyrights in 
question is unnecessary, as it is clear that 
if the property and title of the matter con- 
tributed by the complainant vested in Mrs. 
Wheaton as the work was done, she was 
the proper person to take out the copyright; 
and it is not controverted that, if she was 
the proper person, she took it out in the 
proper district. 

The objections to the validity of the copy- 
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rights being based upon an assumed con- 
stnictlon of section 5 of tlie copyriglit act, 
tbe court thought it right to examine the 
several questions presented upon their mer- 
its; but it woidd be a sufficient answer to . 
the entire proposition to say that no such 
defence is set up in the answer. Foster t. 
Goddard, 1 Black [66 U. S.] 506. Other an- 
swers are made by the complainant to the 
proposition; but the court, having come to 
the conclusion that it is founded in a mis- 
constniction of the copyright act, do not find 
it necessary to give the other suggestions 
much consideration. Stated in brief, words, 
the conclusions of the court are, that the 
copyrights are valid, and that the agreement 
set foith in the memorandum is binding. 

Not being executed, however, the agree- 
ment does not transfer nor assign the copy- 
rights in question to the complainant. Both 
parties agree to that proposition; but the re- 
spondents err in supposing that the agree- 
ment does not provide for, nor contemplate 
any such transfer or assignment as is plain- 
ly shown by the very terms of the memoran- 
dum. A copyright of a book, when taken 
out in due form, secures to the author or 
proprietor the sole right and liberty of print- 
ing, reprinting, publishing, and vending such 
book, during the term for which it is grant- 
ed; but it secm-es nothing' more; and the 
agi-eement was, that Mrs. Wheaton, who 
held the legal title of the copyrights, should 
make no use of the notes in a new edition 
without the written consent of the complain- 
ant, and that she would give him the right 
to make any use of the same he might see 
fit, which was in all respects equivalent to a 
contract to transfer and assign to him the 
legal title to the copyrights. Equity would 
have compelled the execution of the formal 
instrument therein stipulated, if the right 
to demand it had not been waived by the 
complainant His claim as now presented is 
twofold, and in the judgment of the court it 
may be sustained upon both, grounds. Curt. 
Copyr. 315; Mawman v. Tegg, 2 Russ. 385; 
Sweet V. Shaw, 3 Jur. 217; Colburn v. Dun- 
combe, 9 Sim. 155. The legal title to the 
copyrights is in Mrs. Wheaton or her legal 
representative; that the complainant claims 
in the first place that the same is held in 
trust for him as the equitable owner of the 
notes, by virtue of the original arrangement 
under which the same were prepared. Sec- 
ondly, the complainant claims that the nega- 
tive as well as the affirmative promise con- 
tained in the agreement, in regard to the use 
of the notes, was binding upon Mrs. Whea- 
ton, and that both are obligatory upon her 
legal representative, and all others having 
notice of the existence of those covenants. 
Barfield v. Kelly, 4 Buss. 355. 

Two principal objections are taken by the 
respondents to the claim of the complainant 
that he is the equitable owner of the notes 
under the original arrangement 1. They 
deny that the proofs in the case warrant any 



such finding, especially as the theory is de- 
nied in the answer. 2. They contend that 
Mrs. Wheaton, if such was the agreement, 
could not legally copyright the notes, as it 
would show that she was but a mere licensee, 
and that the copyrights in that state of the 
ease would be void on that accoimt. 

1. Conclusive proof to show what was the 
original understanding between the parties, 
is found in the correspondence upon the 
subject Unaided by any one, the complain- 
ant prepared the notes, but with the ex- 
press understanding that he would do so 
without any charge, and that the property 
of the same, so far as respected the new 
edition, should vest in the proprietor of the 
book, and that she should take out the copy- 
right and remain, as she was, the sole and 
exclusive owner of the entire book. Liberal, 
however, as the agreement was towards the 
proprietor of the book, yet it did not include 
any thing except that edition; and when the 
second annotated edition was prepared unuer 
a similar arrangement, as conceded by both 
parties, the agreement was not extended be- 
3'ond that publication. Confirmation of those 
propositions is unnecessary, as' they are not 
controverted by the respondents. They deny 
that it was agreed between the parties that 
the notes should ever afterwards become the 
proi)erty of the complainant, but they do not 
allege nor offer any proof tending to show 
that his agreement with Mrs. Wheaton ex- 
tended beyond the annotated editions. Test- 
ed by these indubitable facts, the rights of 
the pai-ties are plain and easy to be un- 
derstood. As the proprietor of the book, 
Mrs. Wheaton, by virtue of that arrange- 
ment, became liie absolute owner of the 
notes as they were prepared, so far as re- 
spects the editions in question; and she 
also acquired therewith the right to copy- 
right the same for the protection of the 
property; but she did not acquire thereby 
any right or title, legal or equitable, to use 
the notes in a third edition of the annotated 
work, without the oonpent of the complain- 
ant. Proof to support any such right or title 
is entirely wanting in the record, and no 
such right or title is set up in the answex*. 
Sweet T, Cater, 11 Sim. 572. Such omission 
confirms the view that no such right or title 
was intended to be conveyed, and the sub- 
sequent conduct of the parties -in executing 
the memorandum tends strongly to the same 
conelusion. 

2. Suppose the facts to be so, then the 
respondents contend that the copyrights are 
void, because, as they insist, the applicant 
for the same was a mere licensee of the 
author of the notes; but the court is of a 
different opinion, for the reasons already 
given, as well as for others yet to be men- 
tioned. Literary property, even when secur- 
ed by copyright, differs in many respects 
from property in personal chattels, and the 
tenure of the property is governed by some- 
what different rules; but the difference in 
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the nature and tenure of the property is 
much greater before copyright is taken out, 
and while the right to that protection for the 
same remains entirely inchoate. Title to the 
notes or Improvements prepared for a new 
edition of a book previously copyrighted 
may, in certain eases, be acquired by the 
proprietor of a book from an employ^, by 
virtue of the contract of employment, with- 
out any written assignment; and, when so 
acquired, the tenure of the property de- 
pends upon the terms of the contract, but 
it cannot be held to be a mere license where, 
as in this case, the contract was that the 
proprietor of the book should take the ex- 
clusive right to the contributions for two 
successive editions, together with the light 
to copyright the same for the protection of 
the property, as the inchoate right of copy- 
right unquestionably passed to the proprie- 
tor of the book by the same arrangement. 
Agawam Co. v. Jordan, 7 Wall. [74 U. S.] 
603; Fletcher v. Morey [Case No. 4,864]. 
Such inchoate right is incapable of any other 
limitation than that prescribed by the copy- 
right act, so thg,t the proprietor of the book 
necessarily took out the copyright in the 
usual form. Beyond controversy, she took 
it out by the consent of the complainant; 
and it is equally clear, in the judgment of 
the court, that she took it out for the pro- 
tection of her own property in the notes, 
and in trust for the complainant when her 
property in the notes should cease. Maw- 
man V. Tegg, 2 Russ. 3S5; Little v. Gould 
[Case No. 8,305]. Arrangements of the kind, 
it is believed, are frequently made between 
the proprietors of books and editors employ- 
ed to prepare notes or other improvements to 
successive editions; and it is not perceived 
that there is any legal difficulty in upholding 
such a contract where, as in this case, it 
violates the rights of no one, and is entirely 
consistent with the pubhc right. Fletcher v. 
Morey [supra]. Having been entered into 
in good faith, and with a full knowledge of 
all the facts, it was not void; and neither 
the representative of the proprietor of the 
book, nor any other person having notice 
of the same, is at liberty to repudiate it, 
as it appears that it was knowingly acted 
upon in a way that the complainant would 
suffer serious pecuniary injury to allow it 
to be disproved. Farina v. Silverlock, 39 
Eng. law & Eq. 516; Eichholz v. Bannister, 
17 O. B. (N. S.) 708; Shferman v. Champlain 
T. Co., 31 Vt. 175; Cairncross v. Lorimer, 
3 Law T. [N. S.] 130. 

Covenant is the second ground of claim as 
set forth in the bill of complainant; and it is 
undoubtedly true, as contended by the re- 
spondents, that the theory of the claim as 
presented in allegation and in proof is, 
that the legal title to the copyrights vested 
in the proprietor of the book. The respond- 
ents in argument deny that proposition, and 
insist that the copyrights are void; but the 
objections they make to their validity have 



already been examined and overruled, and 
the reasons assigned for the conclusions need 
not be repeated. Expressed as the promises 
are, both the negative and affii-mative, in 
plain and unambiguous language, they re- 
quire neither construction nor explanation; 
and it is clear that they are binding upon 
the legal representative of the proprietor of 
the book, and all others having notice of the 
rights of the complainant. Oolburn v. Dun- 
combe, 9 Sim. 155, Mrs. Wheaton died March 
5, 1866, leaving two children; but it is al- 
leged and conceded that the respondent, 
Martha B. Wheaton, is the administratrix of 
her estate, and, so far as respects the book 
in question, her sole heir. Controlled by 
these reasons, the court is of the opinion that 
the complainant, in the view of a court of 
equity, is the equitable owner of the notes, 
including the arrangement of the same, and 
the mode in which they are therein com- 
bined and connected with the text, and of 
the copyrights taken out by the proprietor 
of the book for the protection rjt the prop- 
erty, including the equitable ownership of 
the complainant. Fletcher v- Morey [supra] ; 
Parker v. Muggridge [Case No. 10,743]; Clarke 
V. Southwick [Id. 2,863]; Rerick v. Kern, 
14 Serg. & R. 271; Simms v. Marryat, 7 
Eng. Law & Eq. 337; Curt. Copyr, 315; May- 
hew V. Maxwell, 1 Johns. & H. 315. 

Brief examination will next be made of 
the special defence set up by the respondents 
who published the edition of the work which 
is the subject of complaint, and also by the 
respondent who edited the same, that they 
cannot be adjudged liable to any decree be- 
cause they had no notice of the alleged trust 
or agreement. Plenary proof is exhibited in 
the record that the senior partner of the 
pubhsning firm had full knowledge of all 
the circumstances attending the preparation 
of the notes and the publication of the two 
annotated editions, and also full knowledge 
of the memorandum at the time it was ex- 
ecuted, and of all the subsequent negotia- 
tions in respect to the formal agreement. 
Reference need only be made to the corre- 
spondence in the record, and to his own 
answer and deposition in the case in sup- 
port of that proposition; and the circum- 
stances as disclosed in the correspondence 
show, to the entire satisfaction of the court, 
that the other members of the firm knew, or 
might have known, what the claim of the 
complainant was to the notes, long before 
the contract for publishing the edition in 
question was executed, and all the facts and 
circumstances connected with the claim, as 
fully as they were known to their senior 
partner. Proof beyond what already appears 
is certainly unnecessary to show that the 
proprietor of the book, and the respondent, 
Martha B. Wheaton, were repeatedly ap- 
prisea of the claim of the complainant in 
terms which could not be misunderstood. 
Their friend and legal adviser knew all that 
had transpired, and, in view of the cireum- 
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stances, and the acknowledged intimacy of 
tlie respondent wlio edited tlie edition, the 
conclusion of the court is, without hesitation, 
that he knew enough of the claim of the 
complainant to put him upon inquiry. His 
answer tends strongly to support that propo- 
sition, and the same inference is fully jus- 
tified by his deposition. He admits that the 
proprietor of the hook, when the agreement 
that he should edit the edition in question 
was made between them, expressed the wish 
that he should not make any use of the 
notes prepared by the complainant; and in 
his cross-examination he states to the efiEect 
that the 'respondent, Martha B. Wheaton, 
proposed to read to him all that had passed 
between her mother and herself, Mr. Par- 
sons and Mr. Lawrence, but that he declined 
to hear it, wishing to confine himself as 
much as possible to the position of an ed- 
itor. Some of the remarks made by the same 
respondent, in the interview which took 
place between him and the complainant, and 
his conduct in refusing to read the letter of 
the complainant when it was handed to him 
for that purpose, tend strongly in th'e same 
direction. Nothing is better settled than the 
rule, that whatever puts a party upon in- 
quiry is sufficient notice in equity. 

Ordinary prudence is required of every per- 
son dealing with trust property; and if he 
fails to investigate when put upon inquiry, 
he is chargeable with all the knowledge it 
is reasonable to suppose he would have ac- 
quired if he had performed his duty. Hill v. 
Simpson, 7 Ves. 152; Kennedy v. Green, 3 
Mylne & K. 722; 2 Com. Dig. tit. "Chancery," 
4, C, 2; Smith v. Low, 1 Atk. 490; 3 Sugd. 
Vend. (10th Ed.) 471; Jones v. Smith, 1 Hare, 
43; Booth V. Barnum, 9 Conn. 286; Pitney v. 
Leonard, 1 Paige, 461; Carr v. Hilton [Case 
No. 2,436]. 

Constructive notice is held sufficient, upon 
the ground that when a party is about to per- 
form an act by which he has reason to believe 
that the rights of a third person may be af- 
fected, an inquiry as to the facts is a moral 
duty, and dUigence an act of justice. Hence, 
says Judge Duer, in the case of Pringie v. 
Phillips, 5 Sandf. 157, he proceeds at Ms 
peril when he omits to inquire, and is then 
chargeable with all the knowledge of the facts 
that by a proper inquiry he might have as- 
certained, Hawley v. Cramer, 4 Cow. 717; 
Williamson v. Brown, 20 Law Rep. 397; Fulton 
Bank v. New York & S. Canal Co., 4 Paige, 
127; Bank of Alexandria v. Seton, 1 Pet. 
[26 U. S.] 309. Inquiry is a moral duty when- 
ever the circumstances are such that a per- 
son of ordinary prudence would refuse to act; 
but if a party under those circumstances 
shuts his eyes to the means of knowledge 
which he knows is at hand, he then forfeits 
eveiy pretence of defence, as such conduct is 
equivalent to actual notice of all the facts he 
might have ascertained by a performance of 
his duty. May v. Chapman, 16 Mees. & W. 
855. 
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Grant that the several conclusions announ- 
ced by the court are correct, still the respond- 
ents insist that the complainant is not entitled 
to a decree; because they contend that they 
have not infringed the equitable right of the 
complainant to the exclusive use of the noiea 
in question, nor violated the terms of the 
agreement as expressed in the memorandum. 

Before proceeding to examine the question 
of infringement, it will be necessaiy to re- 
produce, as concisely as possible, some of the 
principal issues upon the subject as presented 
in the pleadings. 

The statement of the complainant is that, 
prior to the last edition annotated by him, 
there was no book of international law in 
which all the authorities bearing upon the 
difEerent questions discussed or referred to In 
the original work of the author, or in his an- 
tecedent annotations, were collected and pre- 
sented in a convenient form for reference. 
Such authorities, as he represents, consisted 
of judicial decisions, diplomatic discussions 
by distinguished diplomatists, and disserta- 
tions, treatises, and lectures of learned pub- 
licists and writers upon the law of nations; 
that he undertook to collect and present, and 
by a considerable amount of labor and in- 
tellectual exertic-n, did collect and present, in 
his notes and in a convenient form, with 
reference to each question so discussed, the 
discussions and opinions as aforesaid, trans- 
lating such as were in any foreign language, 
and giving them in full where they seemed 
sufficiently important to be so presented, ana 
in other cases referring to them, giving the' 
name of the book and the page where the 
passage could be found; that many of the 
authorities so collected, and particularly those 
relating to diplomatic discussions and nego- 
tiations, and those showing the way in which 
cases involving principles of international law 
have arisen between different nations and 
been determined, are to be found in news- 
papers, gazettes, legislative debates, the series 
of books such as the Annual Register, and 
others named or referred to in the bill of 
complaint, not treatises on international lawj 
that there is no book which can serv6 as an 
index or digest to assist an author in any 
material respect, in collecting such authori- 
ties; that the number of books and papers of 
that nature examined by him in searching 
for the authorities and matters cited by him 
is so great, that it is only possible to make 
such collection by devoting much attention "T;o 
the subject for many y,ears, and by making 
and preserving memoranda of such matters 
bearing upon the subject, as from time to 
time they come to the knowledge of a person 
giving a large share of his attention to sucn 
matters, and reading all such books as relate 
to the subject, and availing himself of much 
Intercourse with persons conversant with 
such matters. The corresponding statement 
of the respondent is, that the plan of work 
he adopted was to take the text of the author 
of the book with his notes, and annotate the 



LAWRENCE (Case No. 8,136) 

same with original notes of his own, in the same 
manner as if they had never before been an- 
notated; that it was no part of his plan to r-e- 
vise, reduce, or alter the complainant's note.^, 
even in such manner as the law of copyright 
would have permitted if the complainant had 
had a copyright therein; but that his course 
was, after reading a topic in the test, if he 
thought it required annotation, to examine 
all the works to which he had access bearing 
upon the topic, and, among others, but not 
more or differently than others, the contribu- 
tions of the complainant. "When he had made 
all the examination he thought necessary, the 
allegation is, that he then gave the subject 
the best reflection he could, and subsequently 
wrote out a new and original note in every 
instance, in manuscript throughout, in his 
own hand or that of an amanuensis, and 
without other reference to, or assistance from, 
any notes of the complainant than as above 
stated. 

The complainant also alleges, that in pre^ 
paring the text of his edition he exercised a 
considerable amount of skill and judgment 
in the arrangement of his annotations, and in 
combining and connecting them with the text, 
and that he prepared a complete index to the 
same; and he charges that the respondents, 
in their book, have copied, conformed to, 
and pirated the said annotated book and 
the annotations of the same which he pre- 
pared; and that they have used and availed 
themselves of the said book and annotations 
and the said labors of the complamant. Ke- 
sponsive to the charge that his notes are in 
a great part taken and copied from those of 
the complainant, and that he has pirated and 
unduly used the contributions of the com- 
plainant, the respondent totally denies the 
same and every part thereof. Evidence to 
show that the notes in the two annotated 
editions of Wheaton's Elements of Internation- 
al Law, as prepared by the complainant, m- 
volved great research and labor, beyond what 
appears in those two works, is unnecessary, 
especially as the allegations in the bill of 
complaint to tbat effect are not directly de- 
nied in the answer; and it is equally obvious 
and clear that the results of the research and 
labor there exhibited could not well have 
been accomplished by any person other than 
one of great learning, reading, and experience 
in such studies and investigations. Such a 
comprehensive collection of authorities, ex- 
planations, and well-considered suggestions, 
is nowhere, in the judgment of the court, to 
be found in our language, unless it be in the 
text and notes of the author of the original 
work. Unconti-adieted as these propositions 
are, it is unnecessary to add any thing fur- 
ther in their support. Much, also, has been 
accomplished by the last editor of the work 
in the same direction, and in the collection 
and presentation of similar matters wholly 
distinct and separate from what was ante- 
cedently collected and presented by the com- 
plainant. But the review and comparison of 



[15 Fed. Cas^ page 56] 

the merits of the respective books are not 
matters within the province of the court, ex- 
cept so far as the same become necessary m 
order to decide the issues involved in tiie 
pleadmgs. Stripped of all mere form, the 
charge against the respondent is, that he has 
infringed the rights of the complainant; and 
that question is the only one of much im- 
portance which remains to be considered. 

Apart from the testimony of the parties 
themselves, and the comparison of the booKs. 
the evidence in the case consists mainly of 
the testimony of the two experts, and the 
result of the respective comparisons made by 
them, of the notes and citations of authori- 
ties contained in one of the books, with those 
of a corresponding character contained in the 
other, together with the opinion of each ex- 
pert witness, whether the several notes and 
citations so examined and compared are or 
are not of the same character. Though ad- 
missible in all such cases, the opinion of ex- 
perts are neveitheless in their nature sec- 
ondary evidence; but the comparisons made 
by them in this case have very much facili- 
tated the investigations made by the court. 
Considerable aid has been derived from that 
source, and from the testimony of the parties; 
but the court has found it necessary to re- 
examine the comparisons made by the wit- 
nesses, and to make others for themselves, in 
order to come to a satisfactory conclusion. 
Regarded as a basis to enable the court to 
compare one book with the other, the results 
given by the experts, as exhibited in their 
depositions, have proved to be of great serv- 
ice to the court in estimatmg the weight to 
be given to their respective opinions. Com- 
plicated as the facts ai-e, the examination of 
the case has imposed much labor upon the 
judges; but the Investigation has been made 
with care, and continued from time to time 
until both are satisfied that the court is pre- 
pared to render a just decision. 

Like other controversies of a similar char- 
acter, the issue upon the merits presents 
two questions, one of fact and the other of 
law. Stated in brief terms, the question of 
fact is, what use did the respondent who ed- 
ited the edition in question make of the com- 
plainant's notes? And the question of law 
presented, inasmuch as it is conceded that 
he used the same to some extent, is, was 
that use allowable, or was it of a character 
and to such an extent that it infringed the 
complainant's rights. Du-ect evidence upon 
the subject is unattainable, because the re- 
spondent states that he cannot remember 
nor undertake to give the authors from 
whom he derived any particular class of 
citations. Difficult though it be to make 
proof, still the complainant is not entitled 
to any decree, unless he proves infringe- 
ment, as alleged, to the satisfaction of the 
court, as the burden in that issue is always 
upon the party making the charge. Except 
that the burden is upon the complainant, 
the same difficulty is experienced by the re- 
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.-spoudents in their efforts to prove the af- 
firmative allegations of the answer, and con- 
sequently both pailies are ' obliged to rely 
•chiefly upon a comparison of the contents of 
the respective books, as the best evidence 
which either party is able to produce. Bx- 
4imination of the notes contained in the re- 
spective books will show that the description 
given of them by one of the respondents' 
witnesses is quite accurate. He states to 
the effect, that they are either statements 
of historical events, accounts of legislative 
-debates, narratives of diplomatic discus- 
sions, negotiations or correspondence, ab- 
-stracts of cases in the courts or judicial tri- 
"bunals of different countries, or summaries 
-of other text-writers or essayists on inter- 
national law, and other kindred topics, ac- 
companied with references to the books and 
■documents where the matters are to be 
found. Such authorities and references of 
the kind mentioned are very numerous in 
■the edition containing the notes of the com- 
plainant, and he contends that the respond- 
ent has made a much larger use of such 
notes, references and authorities, including 
those collected and presented by him to il- 
lustrate particular topics of international 
law, than the law of copyright or the agree- 
ment between him and Mi's. Wheaton, as 
•expressed in the memorandum, will permit. 
Numerous instances are given where the 
■same topics are illustrated in the two works 
by reference to the same historical facts or 
-diplomatic negotiations, and where the 
views expressed are supported by the cita- 
tion of the same books, pamphlets, debates 
and newspapers; and the complainant eon- 
tends that these coincidences occur in in- 
stances so numerous that it is past belief 
that they could be accidental; and he insists 
that the just inferences to be drawn from 
these coincidences, when taken in connec- 
tion with the admission of the respondent 
that he did make some use of the complain- 
4int's book, for the purposes of reference, 
fully sustain the burden of proof on his 
■part, and justify the conclusion that, in each 
particular instance in which the citations 
•and authorities are the same, they were in 
fact taken from his book, unless the re- 
spondent can explain these coincidences, or 
show that the citations and authorities were 
-derived from some other quarter. Weighed 
^s required by the rules of circumstantial 
•evidence, the complainant contends that 
these coincidences of fact, as exhibited in 
the two books, are not only consistent with 
the charge of infringement, but that they, 
taken as a whole, are absolutely inconsist- 
-ent with any other theoi-y, which is the test 
usually applied in cases where proof is re- 
-quired beyond any reasonable doubt. Great 
latitude is justly allowed by the law to the 
reception of indirect or circumstantial evi- 
-dence, the aid of which is constantly re- 
'quired in the administration of justice; and 
■rwhenever the necessity for a resort to such 



evidence arises, either from the nature of 
the inquiry or the failure of direct proof, ob- 
jections to testimony on "the ground of ir- 
relevancy, even in common-law suits, are 
not favored, for the reason that the force 
and effect of circumstantial facts usually 
and almost necessarily depend upon their 
connection with each other. Circumstances 
altogether inconclusive, if separately consid- 
ered, may, by their number and joint opera- 
tion, especially if corroborated by moral co- 
incidences, be suflacient to constitute full and 
conclusive proof. Castle v. Bullard, 23 How. 
[64 U. S.] 187; 1 Starkie, Ev. 58, 862. 

Instances quite numerous are also given 
where clerical and typographical errors and 
peculiarities, including special translations, 
are reproduced in the edition prepared by 
the respondent; and the court is reminded in 
argument that cases have arisen where the 
strongest proof of copying consisted "in the 
coincidence of errors." Jeremy, Eq. Jur. 
322. Where the question is whether the de- 
fendant, in preparing his book, had before 
him and copied or imitated the book of the 
plaintiff, it is manifest, says Mr. Curtis, that 
this kind of evidence is the strongest proof, 
short of direct evidence, of which the fact 
is capable. Curt. Copyr. 255; Murray v. 
Bogue, 1 Drew. 367; Spiers v. Brown, 6 
Wkly. Kep. 353. Other authorities may be 
cited where the presumption arising from 
the identity of inaccuracies is carried much 
further, and where it is held that when a 
considerable number of passages are proved 
to have been copied by the copying of the 
blunders in them, other passages which are 
the same with passages in the original book 
must be presumed, prima facie, to be like- 
wise copied, though no blunders occur in 
them. Mawman v. Tegg, 2 Russ. 394; Long- 
man V. Winchester, 16 Ves. 269. 

Coincidence of citation is also invoked by 
the complainant as evidence of copying; 
and the instances given as examples are 
many where the authorities are cited in the 
same way; that is, by volume and page, or 
by chapter and section, as. the ease may be, 
and from the same edition of the work, and 
from the same place. 

Identity in the plan and arrangement of 
the notes, and in the mode of combining and 
connecting the same with the text, is also 
invoked by the complainant, as strongly 
supporting the charge of infringement; and 
it is quite apparent, on a comparison of the 
two books, that the instances of identity in 
that respect are numerous and pervading. 
Copyright may justly be claimed by an au- 
thor of a book who has taken existing mate- 
rials from sources common to all writers, 
and arranged and combined them in a new 
form, and given them an application un- 
known before, for the reason that, in so do- 
ing, he has exercised skill and discretion in 
making the selections, arrangement, and 
combination, and, having presented some- 
thing that is new and useful, he is entitled 
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to the exclusive enjoyment of his improve- 
ment, as provided in the copyright act. 
Gi-ay V. Russell [Case No. 5,728]; Lewis v. 
Fullarton, 2 Beav- 6; Greene v. Bishop [Case 
No. 5,763] ; Emerson v. Davies [Id. 4,436]; 
Story V. Holcombe [Id. 13,497]. Books 
"made and composed" in that manner are 
the proper subjects of copyright; and the 
author of such a book has as much right in 
his plan, arrangement, and combination of 
the materials collected and presented, as he 
has in his thoughts, sentiments, reflections, 
and opinions, or in the modes in which they 
are therein expressed and illustrated; but 
he cannot prevent others from using the old 
material for a different purpose. All he ac- 
quires by virtue of the copyright is "the sole 
right and liberty of printing, reprinting, 
publishing, and vending such book" for the 
period pi-escribed by law. Others may use 
the old materials for a different purpose, 
but they cannot copy and use his improve- 
ment, which includes his plan, arrangement, 
and combination of the materials, as well as 
the materials themselves, of which the book 
is made and composed. Emerson v. Davies 
[supra]; Curt Copyr. 180; Gray v. Russell 
[supra]. 

Many other facts and circumstances are 
adduced by the complainant in support of 
the charge of infringement; but the classes 
mentioned will be sufficient for the present 
investigation, as it Is not the purpose of the 
court to enter into the details of the evi- 
dence. Infringement in any and every form, 
as alleged in the bill of complaint, is denied 
in the answer; and the respondent, in addi- 
tion to such denials, has presented in proof 
and in argument very elaborate and minute 
explanations of all the principal facts and 
instances adduced by the complainant in sup- 
port of the charge of infringement. Sepa- 
rate examination at this time of each one 
of the explanations so given would be im- 
practicable, and any partial review of them 
in the opinion would necessarily be unsatis- 
factory, as it would afford ground for in- 
ference that the residue had been overlooked, 
or that they had not been duly considered. 
Suffice it to say, that they have all been 
read, studied, and made the subject of care- 
ful comparison with the facts and circum- 
stances adduced by the complainant; but 
the conclusion of the court is, that they are 
not of a character, speaking generally, to 
rebut the particular proofs of the complain- 
ant, to which it was intended they should 
be applied. But the respondent contends 
that, even if it be true that matters of fact, 
citations, and authorities have been borrowed 
to a considerable extent, he had a right to 
take them, as the use he made of them was 
substantially new, and different from that 
made by the complainant in the two prior 
annotated editions of the work, because they 
were used by him in illustration of new 
and original propositions. Secondly, he con- 
tends that the complainant is not entitled 



to any decree on account of any use he has 
made of the matters of fact, citations, and 
authorities exhibited in those editions, be- 
cause, as he insists, the use he so made 
amounts to no more than a fair and original 
abndgment of the former editions. The doc- 
trine of new and different use in the law 
of copyright applies more particularly to the 
old materials, and not the materials of a 
work like that of the last annotated edition 
of the complainant, where the materials col- 
lected are much abridged, and sometimes 
paraphrased and newly arranged, and com- 
bined with the text of the original work. 

Beyond all doubt, he might take the old 
materials, as found in the sources from 
which the matters of fact, citations, and 
authorities of the complainant were drawn, 
and use them as he pleased, in illustration 
of new and original propositions, or for any 
other purpose not substantially the same 
as that to which they are applied in the an- 
notated editions edited by the complainant; 
but he could not borrow the materials as 
therein collected and furnished, nor could 
he rightfully use the plan and arrangement, 
or the mode by which they ai*e combined 
with the text, beyond the extent falling with- 
in the definition of fair use, which rule is 
only applicable to the materials, and not 
to the plan, arrangement, and mode of oper- 
ation. Proper attention to the nature of the 
charge in the bill of complaint, will show 
that the doctrine of new and different use 
is wholly inapplicable to the matter in issue 
between the parties, because the charge is, 
that the respondent has borrowed the mat- 
ters of fact, citations, and authorities col- 
lected and presented in the notes of the com- 
plainant, and not that he has made the same 
use of the old materials. On the contrary, 
the charge is, that he has not consulted the 
old materials at all, but that he has bor- 
rowed the matters of fact, citations, and 
authorities exhibited in his book, from the 
matters of fact, citations, and authorities 
as collected, arranged, and combined with 
the text In thost two annotated editions. 
Even supposing the rule to be otherwise, and 
that a second writer may take bodily the 
matters of fact, citations, and authorities 
collected, arranged, and combined, as in the 
two annotated editions before the court, if 
the use he makes of the materials is sub- 
stantially new and different, still the con- 
cession will not benefit the respondent, as 
his edition of the work, except the new ma- 
terials collected and presented, occupies the 
same field and was designed for the same 
class of readers, and was "made and com- 
posed" for the same general purpose. Un- 
supported by the evidence, as the theory of 
fact involved in the proposition is, it is quite' 
clear that it cannot furnish any defence for 
the respondent, even if the principle is cor- 
rect. Argument to show that an author may 
have a copyright in his notes to an older 
work, though the materials collected are not 
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new, is unnecessary, as the proposition is 
elementary, if it appear that they have never 
before heen collected and embodied. Gray 
v. Russell [Case No. 5,728]. 

The respondent's second proposition de- 
serves more consideration, as it presents a 
defence applicable to the main issue involved 
in the pleadings. Concisely stated, the prop- 
osition is, that, even conceding that he bor- 
rowed materials from the prior annotated 
editions to a considerable extent, still the 
quantity so taken and used did not amount 
to more than a fair and original abridg- 
ment of the former annotated editions. Third 
persons cannot make any use of a patented 
invention, without the consent or license of 
the patentee, because he acquires, by virtue 
of his letters-patent issued under the patent 
act, the full and exclusive right and liberty 
of making and using his invention, as well 
as of vending it to others to be used, for 
the term allowed by law; but the right 
secured to the author or proprietor of a book 
is only "the sole right and liberty of print- 
ing, reprinting, publishing, and vending such 
book," which, as construed by the courts, 
means the exclusive right to multiply copies 
for the benefit of the author or his assigns. 
Stephens v. Cady, 14 How. [55 U. S.] 529; 
Reade v. Lacy, 1 Johns. & H. 526; Millar 
V, Taylor, 4 Burrows, 2311; [Stowe v. Thom- 
as, Case No. 13,514.] o Courts have some- 
times supposed that the same rule of deci- 
sion should be applied to a copyright as to 
a patent for a machine, and consequently 
that an abridgment of an original work, 
made and condensed by another person with- 
out the consent of the author of the original 
work, ought to be regarded as an infringe- 
ment; but the language of the respective 
acts of congress making provision for the 
protection of such rights is different; and 
the opposite doetiine has been too long es- 
tablished to be considered at the present 
time as open to controversy. Story v. Hol- 
combe [Id. 13,407]. Whatever might ba 
thought if the question was an open one, 
it is too late to agitate it at the present 
time, as the rule is settled that the publica- 
tion of an imauthorized but bona fide abridg- 
ment or digest of a published literai-y. copy- 
right, in a certain class of cases at least, 
is no infringement of the original. Phil. 
Copyr. 171; Newbery's Case, Lofift, 775; 
Dodsley y. Kinnersley, 1 Amb. 403; Whit- 
tingham v. "Wooler, 2 Swanst. 428; Gyles 
V. Wilcox, 2 Atk. 142. 

Strong doubts are expressed by Mr. Cur- 
tis, whether the definition of an allowable 
abridgment^ as given in the earlier eases, 
can be sustained, except as applied to such 
works as histories, or works composed of 
translations, and others of like kind; but 
it was decided in this court in the case of 
Folsom V. Marsh [Case No. 4,901], that an 

c [From 7 O. G. 81, and 2 Am. Law T. Rep. 
(N. S.) 402.] ^ ; 



abridgment in which there is a substantial 
condensation of the materials of the original 
work, and which required intellectual labor 
and judgment to make the same, does not 
constitute an infringement of the copyright 
of the original author; and the court, as 
now constituted, is inclined to adopt that 
rule in cases where it also appears that the 
abridgment was made bona fide as such, 
and that it is not of a character to supei*- 
sede the copyrighted publication. Unless it 
be denied that a legal copyright secures to 
the author "the sole right and liberty of 
printing, reprinting, publishing, and vend- 
ing the book" copyrighted, it cannot be held 
that an abridgment, or digest of any kind, 
of the contents of the copyrighted publica- 
tion, which is of a character to supersede 
the original work, is not an infringement of 
the franchise secured by the copyright. What 
constitutes a fair and bona fide abridgment 
in the sense of the law is, or may be, under 
particular circumstances, one of the most 
difficult questions which can well arise for 
judicial consideration; but it is well settled 
that a mere selection or different arrange- 
ment of parts of the original work into a 
smaller compass will not be held to be such 
an abridgment. Campbell v. Scott, 11 Sim. 
38, and note; Gyles v. Wilcox, 2 Atk. 142; 
Folsom V. Marsh [supra]. Substantially the 
same views are expressed in the case of 
Tinsley v. Lacy, 1 Hem. & M. 753; and the 
viee-chanceUor in that case, in speaking of 
the authorities by which fair abridgments 
have been sustained, goes on to say, that the 
courts have gone far enough in that direc- 
tion, and adds that it is diflicult to acquiesce 
in the reason sometimes given, that the com- 
piler of an abridgment is a benefactor to 
mankind, by assisting in the diffusion of 
knowledge. 

Viewed in the light of these principles, it 
is quite clear that the book of the respond- 
ent, even if it could be regarded as an abridg- 
ment of the prior editions, must still be held 
to be an infringement of the same; but the 
court is of the opinion that it is not an 
abridgment of those editions, in any sense 
known to the law of copyright. Instead of 
being an abridgment of the prior editions, 
it is precisely what it purports to be, a re- 
prhit of the text of the author, with notes 
by a new editor; and the proofs are full 
to the point that he was employed to edit 
a new edition of the work, to supersede the 
antecedent editions annotated by the com- 
plainant. Instructed as he was to make no 
use of the complainant's notes, his principal 
defence still is, that he complied with those 
instructions, and that he did not make any 
use of the notes in his edition, beyond what 
is allowable as fair quotations from the pub- 
lished work of a prior author, treating upon 
the same subject. Copying is not confined 
to literal repetition, but includes also the 
various modes in which the matter of any 
publication may be adopted, imitated, or 
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transferred, with more or less coloralble al- 
terations to disguise the source from which 
the material was derived; nor is it neces- 
sary that the whole or even the larger por- 
tion of the work should be taken, in order 
to constitute an invasion of a copyright. 
Some use may he made by a subsequent 
writer of the contents of a book or treatise 
antecedently made, composed and copyright- 
ed by another person, in making and com- 
posing a new book upon the same subject, 
whether the contents of the antecedent book 
or treatise were wholly original, or were 
partly original and partly made up of selec- 
tions from other authors. Copyright differs 
in this respect from patent right, which ad- 
mits of no use of the patented thing without 
the consent or license of the patentee. Per- 
sons making, using, or vending to others to 
be used, the patented article are guilty of 
infringing the letters-patent, even though 
they may have subsequently invented the 
same thing without any knowledge of the 
existence of the letters-patent; but the re- 
composition of the same book without copy- 
ing, though not likely to occur, would not 
be an infringement. Coincidence, if perfect, 
is sufficient to prove +Jie infringement of a 
patent, as the charge is that the defendant, 
If it be a machine, has made machines in 
the similitude of the patented machine, and 
with the same mode of operation. Copying 
is essential to constitute an infringement 
of copyright, but identity of contents, ar- 
rangement, and combination, is strong evi- 
dence that the second book was borrowed 
from the first, because It is highly improb- 
able that two authors would express their 
thoughts and sentiments in the same lan- 
guage, thi'oughout a book or treatise of any 
considerable size, or adopt the same arrange- 
ment or combination in their publication. 
Eeade v. Lacy, 1 Johns. & H. 526. 

Great difficulty attends every attempt to 
define in precise terms the privilege allowed 
by law to a subsequent writer to use with- 
out consent or license the contents of a book 
or treatise antecedently made, composed, and 
copyrighted by another author; or to mark 
the boundaries of the privilege of such subse- 
quent writer to borrow the materials in a 
Itook like the annotated editions of the com- 
plainant, where the materials have been se- 
lected from such a variety of sources, and 
where the materials so selected are arranged 
and combined with certain chosen passages 
of the text of the original work, and in a 
manner showing the exercise of discretion, 
skill, learning, experience, and judgment. 
Decided cases are referred to where the prin- 
cipal criterion of determination is held to be 
the intent with which the person acted who 
is charged with infringement. Remarks to 
that effect are to be found in the opinion of 
the court in the case of Gary v. Kearsley, 4 
Esp. 170, and the decision in the ease of 
Spiers v. Brown, 6 Wkly. Rep. 353, refusing 
the application for an injunction, turned to 



some extent upon the same consideration; 
but the vice-chancellor (now chancellor) re- 
fused to apply that doctrine in the subse- 
quent case of Scott v. Stanford, L. R. 3 Eq. 
722, and explamed the grounds of his ruling 
in the former case, which show that he 
would not sanction that rule in any case 
unless it appeared that the defendant bad 
bestowed such mental labor upon what he 
had taken as to produce an original result. 

Evidence of innocent intention may have 
a bearing upon the question of "fair use;" 
and where it appeared that the amount tak- 
en was small, it would doubtless have some 
probative force in a court of equity in de- 
termining whether an application for an in- 
junction should be granted or refused: but 
it cannot be admitted that it is a legal de- 
fence where it appears that the party set- 
ting it up has invaded a copyright. Cary v. 
Faden, 5 Ves. 23; Reade v. Lacy, 1 Johns. & 
H. 526; Bramwell v. Halcomb, 3 Mylne & 
C. 738. Pew judges have devised safer rules 
upon the subject than Judge Story. He held 
that, to constitute an invasion of copyright, 
it was not necessaiy that the whole of a 
work should be copied, nor even a large por- 
tion of it, in form or substance; that if so 
much is taken that the value of the original 
is sensibly diminished, or the labors of the 
oi'iginal author are substantially, to an in- 
jurious extent, appropriated by another, that 
is sufficient in point of law to constitute an 
infringement; that, in deciding questions of 
this sort, courts must "look to the nature 
and objects of the selections made, the quan- 
tity and value of the materials used, and the 
degree in which the use may prejudice the 
sale or diminish the profits, or supersede the 
objects of the original work." Folsom v. 
atarsh [Case No. 4,901]. Mere honest inten- 
tion on the part of the appropriator will not 
suffice, said Vice-Chancellor Wood, as the 
court can only look at the result, and not at 
the intention in the man's mind at the time 
of doing the act complained of, and he must 
be presumed to intend all that the publica- 
tion of his work effects. Scott v. Stanford, 
L. R. 3 Eq. 723; Hodges v. Welsh, 2 Ir. Eq. 
266. Twenty years before that decision was 
made, Mr. Curtis, in his valuable work on 
the law of copyright, expressed the same 
views, and this court entertains no doubt 
they are con-ect Curtis ou Copyright, 240. 
Recent decisions afford more ample protec- 
tion to copyright than those of an earlier 
date, and they also restrict the privilege of 
the subsequent writer or compiler in re- 
spect to the use of the matter protected by 
the copyright, within narrower limits. The 
decision in Kelly v. Morris, L. R. 1 Eq. G97, 
is, that in the case of a map guide-book, or 
directory, or the like, where there are cer- 
tain common objects of information which 
must, if described correctly, be described in 
the same words, a subsequent compiler is 
Uound to do for himself that which was 
done by the first compiler; that he is not 
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entitled to take one word of the information 
publislied witliout independently -working out 
tbe matter for himself, so as to arrive at 
the same result from the same common 
sources of information, and that the only- 
use he can make of a previous publication 
of that kind is to verify his own calculations 
and results when obtained. Rights secured 
by copyright are property within the mean- 
ing )f the law of copyright, and whoever 
invades that property beyond the privilege 
conceded to subsequent authors commits a 
tort, and is liable to an action. None of these 
rules of decision are inconsistent with the 
privilege of a subsequent writer to make 
what is called a fair use of a prior publica- 
tion; but their effect undoubtedly is, to lim- 
it that privilege so that it shall not be ex- 
ercised to an extent to work substantial in- 
iuiy to the property which is under the legal 
protection of copyright. Reviewers may 
make extracts sufficient to show the merits 
or demerits of the work, but they cannot so 
exercise the privilege as to supersede the 
original book. Sufficient may be taken to 
give a correct view of the whole; but the 
privilege of making extracts is limited to 
those objects, and cannot be exercised to 
such an extent that the review shall become 
a substitute for the book reviewed. Stoiy 
v. Holeombe [Case No. 13,497]. 

Examined as a question of strict law, 
apart from exceptional cases, the privilege 
of fair use accorded to a subsequent writer 
must be such, and such only, as will not 
cause substantial injury to the proprietor of 
the first publication; but cases frequently 
arise in which, though there is some injury, 
yet equity will not interpose by injunction 
to prevent the further use, as where the 
amount copied is small and of little value, 
if there is no proof of bad motive, or where 
there, is a well-founded doubt as to the legal 
title, or where there has been long acquies- 
cence in the infringement, or culpable laches 
and negligence in seeking redress, especially 
if it appear that the delay has misled the 
i*espondent. Sweet v. Cater, 11 Sim. 580; 
Tinsley v. Lacy, 1 Hem. & M. 752; Spiers v. 
Brown, 6 Wkly. Rep. 353; Strahan v. Gra- 
ham, 15 Wkly. Rep. 4S7; Bramwell v. Hal- 
comb, 3 Mylne & C. 738; Reade v. Lacy, 1 
Johns. & H. 527; Jarrold v. Houlston, 3 Kay 
& J. 717; Lewis v. Fullarton, 2 Beav. 6; 
Bell V. Whitehead, 8 Law J. Ch. 141; Curt. 
Copyr. 32G; Saunders v. Smith, 3 Mylne & 
0. 711. 

Guided by the rules of law, as already ex- 
plained, the court, after having examined 
the whole case with care, is of the opinion 
that many of the notes presented in the edi- 
tion edited by the I'espondent whose case is 
under consideration do infringe the corre- 
sponding notes in the two editions edited and 
annotated by the complainant, and that the 
respondent borrowed veiy largely the ar- 
rangement of the antecedent edition, as well 
as the mode in which the notes in that edi- 



tion are combined and connected with the 
text. Judge Story held, in the case of Emer- 
son V. Davies [Case No. 4,436], that every 
author had a copyright in the plan, arrange- 
ment, and combination of his materials, and 
in his mode of illustrating his subject, if it 
be new and original; and it was also held, 
in Greene v. Bishop [Id. 5,763], that there 
may be a. valid copyright in the plan of a 
book, as connected with the arrangement 
and combination of the materials; and no 
doubt is entertained that both those deci- 
sions were correct; but it is a mistake to sup- 
pose that a subsequent writer can be held to 
have infringed a book where he has not 
borrowed any of the materials of which the 
book is composed. New materials are cer- 
tainly the proper objects of copyright; and 
old materials, when subsequently collected, 
arranged, and combined in a new and orig- 
inal form, are equally so: and in either case, 
the plan, arrangement, and combination of 
the materials are as fully protected by the 
copyright as the materials embodied in the 
plan, arrangement, and combination. Dam- 
ages may be recovered in either of the sup- 
posed cases for the infringement of the 
property protected by the copyright; but the 
property in the latter case consists chiefly, 
if not entirely, in the plan, arrangement, 
and combination of the materials collected 
and presented in the book, as any other per- 
son may fcoUect from the original sources the 
same materials, and arrange and combine 
them in any other manner not substantially 
the same as that of the antecedent author. 
Barfield v. Nicholson, 2 Sim. & S. 6. 

A detailed specification of the instances of 
infringement, as shown by a comparison of 
the two books, would be impracticable, and 
will not be attempted; as the settled practice 
in equity is, where the works are voluminous 
and of a complex character, containing, as in 
this case, much original matter mixed wth 
common property, the cause will, at some 
stage of the case, be referred to a master, to 
state the facts, together with his opinion, for 
the consideration of the court. It is a better 
course to make the reference before the final 
hearing; but the parties in this case waived 
any reference at that stage of the cause, and 
elected to proceed to final hearing without 
any such report. Cases arise where the 
court, under such circumstances, would not 
order a reference, but would proceed to com- 
pare the books and ascertain the details of 
the infringement; but the case before the 
court is far too complex to admit of that 
course of action. Curtis, Copyr. 325; Maw- 
man v. Tegg, 2 Russ. 400; 2 Story, Eq. Jur. 
§ 941. Betails have been examined as far a& 
practicable, consistent with the claims of oth- 
er official duties, but the judges are of the 
opinion that they should be further exam- 
ined, and the results classified, before the 
court proceeds to determine the extent of the 
infringement, as the danger of injustice can- 
not well be avoided in any other way. New 
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matter of value has been collected and pre- 
sented by the respondent, and he has added 
much that is valuable in his references to 
events which have occurred since the publi- 
cation of the last preceding annotated edition. 
Whatever may have been the rule in the ear- 
lier history of equity jurisprudence, it is 
now settled law in this court, that a book 
may in one part of it infringe the copyright 
of another, while in other parts it may be en- 
tirely original and the proper object of a 
■copyright; and in such a ease, it was held, in 
Oreene v. Bishop [Case No. 5,763], that the 
remedy will not be extended beyond the in- 
jury. Preceding that decision, the same rule 
had been adopted in Story v. Halcombe fid. 
13,497], in which the opinion was given by 
the late Mr, Justice McLean. The modern 
practice in the chancei-y courts of England 
is the same as appears in the case of Jarrold 
V. Houlston, 3 Kay & J. 721, in which the 
opinion was given by Vice-Chancellor Wood, 
since promoted to the office of chancellor. 
Kelly V. Morris, L. R. 1 Eq. 701; Carnan v 
Bowles, 2 Brown, Ch. 80; Curt. Copyr. 325. 
It is suggested that it will be impossible to 
separate that which is original from that 
which was borrowed, and to some extent the 
suggestion may be of weight; but the court 
is of the opinion that the difficulties in that 
behalf, when the matters pass under the 
searching examination of a master, will be 
much less than is apprehended by the parties. 
Should the difficulty in any instance or class 
prove to be insurmountable, then the rule in 
equity is, that if the parts which have been 
copied cannot be separated from those which 
are original without destroying the use of the 
original matter, he who made the improper 
use of that which did not belong to him must 
suffer the consequences of so doing. If a 
second writer mixes the literary matter of 
another, which is under the protection of a 
copyright, with his own, without the license 
or consent of the proprietor, he must never- 
theless be I'esti-ained from publishing what 
does not belong to him; and if the parts of 
the work cannot be separated, so that the in- 
junction prevents also the publication of his 
own literary production, so mixed with that 
of anotlier, he has only himself to blame. 
Mawman v. Tegg, 2 Russ. 390; Lewis v. Ful- 
larton, 2 Beav. 11. It is believed that an ex- 
tended application of that rule will not be re- 
<iuired, in view of the proofs exhibited in the 
record, and of the facilities afforded by the 
comparison of the notes in the respective edi- 
tions, to separate what is original from that 
which has been copied. 

Attention is called by tl^e respondent to 
the fact that some of the notes in the edition 
edited by him are entirely original, that in 
others the material copied is much condensed, 
or the notes reduced to a mere reproduction 
of the authoPities cited in the prior edition, 
and that other notes have been enlarged 
and improved by the addition of new mat- 
ter, and in view of those circumstances, he 



contends that the edition edited by him 
should be regarded as a new and original 
work; but the decisive answer to the first 
and last suggestion is, that no man is enti- 
tled to avail himself of the previous labors of 
another for the purpose of conveying to the 
public the same information, even though he 
may append additional information to that 
already published. Scott v. Stanford, L. R. 3 
Bq. 724; 2 Story, Eq. Jur. § 940; 2 Kent, 
Comm. 382, 383; Gary v. Faden, 5 Ves. 25. 
and note; Wheaton v, Peters, 8 Pet [33 U. 
S.] 591; Bramwell v. Halcomb, 3 Mylne & C. 
737. 

Additional remarks in respect to the alleged 
fact that the contents of the notes copied 
were condensed are unnecessary, as it is quite 
clear, as before explained, that the change 
made in that behalf is not of a character to 
afford the respondent any defence. 

Supported by these reasons, the conclusions 
of the court are as follows:—!. That the com- 
plainant in a court of equity is the equitable 
owner of the notes in the two annotated edi- 
tions described in the pleadings as arranged, 
and the mode in which they are combined 
and connected with the text. 2, That the ti- 
tle to the entire text, together with the title 
to the memoir and indices, is in the proprietor 
of the book, and not in the complainant as 
alleged in the bill of complaint. 3. That 
there are notes in the edition edited by the 
respondent, of substantial importance in point 
of number, and the value of the materials, 
which do infringe the equitable rights of the 
complainant, as explained and defined by the 
court 4. That all the respondents had no- 
tice of the claim of the complainant, as ex- 
plained and defined by the court 5. That 
there are notes in that edition of substantial 
importance in point of number and the value 
of the materials which do not infringe any 
rights of the complainant. 6. That the notes 
in that edition consisting wholly of citations 
found in the corresponding notes of the com- 
plainant do infringe his rights, as explained 
and defined by the court, though many of 
them are unaccompanied by the extracts col- 
lected and presented in the next preceding 
edition. 7. That notes consisting of author- 
ities or collections of authorities copied in 
like manner as described in the preceding 
proposition, and without remarks or com- 
ments, do also infringe the complainant's 
rights, though they are found inserted in, or 
prefixed or appended to, notes otherwise not 
objectionable. 8. That notes of which the 
whole or some substantial and material part 
is condensed from the corresponding notes in 
the preceding edition, or from the extracts 
therein printed and published without any 
marks of original labor, or of any such labor 
except the study of the note copied and 
adopted, do also infringe the complainant's 
rights, as explained and defined. 9. That 
notes wholly original do not infringe. 10. 
That notes partly original and partly copied 
from the preceding edition do not infringe. 
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except for the matter copied, if it be practi- 
cable to ascei'tain and define the sepaiute pro- 
portions and make the separation of the 
same; but if not, still the respondent at the 
proper stage of the case, must be restrained 
from using the part copied. 11. That the 
cause must be referred to a master to exam- 
ine the pleadings and proofs, and report the 
extent of the infringement as adjudged by 
the court in this investigation, and also to 
examine and ascertain what, if any, other in- 
stances of the alleged infringements within 
the principles here explained are proved; and 
if any to classify the same, and report the 
details, together with the reasons for his con- 
clusions, for the consideration of the court. 
12. That all other matters in the cause will 
be reserved until the coming in of the mas- 
ter's report 13. That the cause is referred to 
Henry TV, Paine as master, for his examina- 
tion and report in the premises, in conformity 
to the opinion and directions of the court. 

Equity suits for the infringement of a copy- 
right are usually referred to a master before 
the final hearing, to ascertain whether the 
charge is proved, and, if so, for a report as 
to the nature and extent of the infringement; 
and in such cases the general rule is, that the 
complainant, if he prevails in the suit, is en- 
titled, if at all, to an injunction at the time 
the decretal order is entered, to restrain the 
respondent from any further violation of his 
rights, as the whole case is then before the 
court Even when the case is heard before 
any such reference and report, if the charges 
of infringement are few and of a character 
that the extent of the infringement can be 
conveniently determined by the court with- 
out sending the case to a master, the court, 
if the case be one where an injunction is the 
proper remedy, will order it at the same time 
that the decision is announced upon the mer- 
its. But where the cause comes to a final 
hearing without any such report, the court, if 
the charges of infringement are numerous 
and of a character to require extended ex- 
amination before the extent of the infringe- 
ment can be ascertained, will ordinarily send 
the case to a master for further examination 
and report in respect to all matters not pre- 
viously adjudged by the court; and the gen. 
eral rule in such cases is, that the injunction 
will not be granted until the nature and ex- 
tent of the infringement are fully ascertained 
and determined, as its effect and operation 
might work great injustice. Obviously the 
present case falls within the latter rule, and 
therefore an injunction will not be ordered 
'intil the court shall have acted finally unon 
the report of the master. 

[See, for a very interesting account of the his- 
tory of this case and its attendant circumstances, 
the Life of Richard Henry Dana by Charles 
Francis Adams (volume 2, c. 6), published by 
Houghton, Midin & Co. In this connection, we 
herewith reprint the master's report found in the 
appendix of that volume. "We also reprint from 
the same source an extract from a letter of 
Thornton K. Lothrop in relation to this matter.] 



THE MASTER'S REPORT. 

The manuscript report of the master in the 
case of Lawrence v. Dana, as iiled January 14, 
1881, in the United States circuit court, district 
of Massachusetts, covers 211 quarto pages. It 
has never been printed. The following extracts 
therefrom relate solely to those notes in which in- 
fringements of the comolainant's "equitable 
rights" were found, according to the rules pre- 
scribed by the court to govern the master in his 
examination. CChe oMer in which the master 
stated the points involved has, for the sake of 
clearness, been changed so far as to permit his 
citations from the notes in dispute, of the re- 
spective editors, and his remarks concerning them, 
to be presented in parallel columns. Every case 
of infringement is here given, also the master's 
preface to his report and concluding remarks. 

Certain variations from the exact text of the 
notes in the master's citations have been indicated 
by insertin'^ within brackets, in their proper pla- 
ces, words omitted by him, and by italicising 
words supplied by him not in the originals. 

To the Honorable the Justices of the Circuit 

Court for the District of Massachusetts. 

The undersigned, special master, in the matter 
of "William Beadi Lawrence v. Richard H. 
Dana et al., having duly notified the parties, and 
having met them and heard their proofs and argu- 
ments, respectfully submits the following report: 

The complainant claimed that certain notes in 
the last edition of Wheaton's International Law 
infringed his equitable rights, within the meaning 
either of the first, the -second, the third, or the 
fourth rule in the decree of the court, and di- 
vided these notes accordingly into four classes. 
The master has assumed that the honorable court 
did not mean to be understood as deciding that a 
citation by the respondent identical with one in a 
corresponding note of the complainant was neces- 
sarily an infringement of the rights of the latter, 
but that it might he an infringement upon suffi- 
cient evidence, although there was no oihev mat- 
ter in the respondent's notes besides the citation. 
It must be remembered that D. was to cover by - 
his notes a period of eighteen years, since "Whea- 
ton published his last edition in 1848, fifteen years 
of which had bean covered by the learned and ex- 
haustive notes of the complainant It is appar- 
ent, therefore, that if the second annotator dis- 
charged his duty with diligence and fidelity, there 
must inevitably be a strong resemblance between 
the two sets of notes, and a large proportion of 
the citations must be common to both. 

Direct and positive proof as to where the sec- 
ond annotator found his citations, or as to how 
far he traced them back, is not attainable. For 
he testifies, that if he now had the sheets, on 
which, as he was reading, he noted references to 
volumes and pages and sometimes to words, it 
would be impossible for him to tell to what author 
he was indebted for them. He further testifies 
that he does not mean to state, as matter of rec- 
ollection, that he examined the originals of all 
the citations which he put in his notes. "In- 
deed," he swears, "I know I have cited in tlie 
sense we have used that word, without quoting 
language, in a group of citations, at the end of 
a note or paragraph, works which I had never 
seen, and which perhaos no living person has ever 
seen." It was therefore necessary to resort to 
indirect and circumstantial evidence. The re- 
spondent proved that he had referred to sixty-nine 
works and made two hundred and one citations 
nowhere found in L., not including adjudged 
cases, treaties, statutes, speeches, diplomatic let- 
ters or transient matter; that he had four hun- 
dred and seventy citations to authors not im- 
peached by L., not including adjudged eases, 
treaties, statutes, diplomatic correspondence, or 
speeches; that he gives two hundred and four ad- 
judged cases nowhere in L, or in "Wheaton, twen- 
ty-three of which are re-citations, leaving one 
hundred and eighty-one new cases; that L. eon- 
tributes one hundred and sixty-nine citations to 
adjudged cases not in "Wheaton, of which thirty- 
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one are re-citations, leaving one Tiiindred and 
tlnrty-eight new cases contributed by 1j.. — that 
D. has sixty-four citations of cases in Wheaton 
which are not in L., which D. has used for pur- 
poses other than as used by Wheaton (of these 
sixty-four, sixteen are re-citations); that D. has 
fifty-four (54) adjudged cases, which though in 
L., are not impeached; that D. has one hundred 
and twenty-two notes at places where L. has no 
note; that D. has one hundred and two notes at 
places where L. has a note, but where Wheaton 
had placed a note: that of these eighty-seven (87) 
are at the end of chapters or sections; that of 
D.'s two hundred and fifty-eight notes all but 
thirty-four are either where L. has none or 
where Wheaton as well as L. has a note. It 
also appears that D. re-sectioned Wheaton's text, 
increasing the number of sections from two hun- 
dred and thirty-four to five hundred and fifty- 
one. Wheaton's sections were numbered anew 
for each chaptei, while D.'s sections are num- 
bered continuously. As all Wheaton's cross-ref- 
erences were to the sections as numbered by 
him, D. was obliged to make new cross-references 
in every instance. Wheaton's sections were num- 
bered anew for each chapter, while D.'s sections 
are numbered continuously. D. has given new or 
amended titles to two hundred and two sections. 
This was outside of D.'s contract. Of _D.'s notes, 
one hundred and twelve are not impeached. 
There are typographical errors in some of the 
citations in L. which are repeated in D. This 
fact is relied on as showing that D. simply tran- 
scribed from li., and did not consult the original. 
Such is undoubtedly the tendency of this fact. 
But the master has not regarded it as conclusive, 
for it might well be, that one having taken with 
him to a library a citation found in L. or any 
other writer, and having found the place and 
the doctrine which he was seeking, would omit 
to correct the erroneous citation. L. in many of 
his notes has referred to authorities in manu- 
script, and he testifies that he has never seen 
them in print. And there has been no attempt to 
rebut tlie inference to be drawn from this testi- 
mony. 

The master has assumed that the burden of 
proof is on the complainant to show copying by 
the respondent, and in doubtful or nicely balanced 
cases he has allowed much weight to the evi- 
dences of study and labor on the part of the sec- 
ond annotator where he has foxmd them. The 
master has endeavored to present, as briefly as 
possible, the questions raised as to each of the 
notes assailed dividing them into four classes, — 
and to state the proofs and counter-proofs relied 
on. In many cases he has ventured an opinion, 
after much hesitation. 

Notes of the First Glass. 

[Eleven of Dana's notes were impeached.] 

Sixth. Note 120, p. 291. The author says: 
"Where an empire is severed by the revolt of a 
province or a colony declaring and maintaining 
its independence, foreign states are governed by 
expediency in determining whetlier they will 
commence diplomatic intercourse with the new 
state, or wait for its recognition by the metro- 
politau country." 



D.'s note is attached 
to this text. He refers 
to his note 16, "On Rec- 
ognition of Independ- 
ence," and note 41, on, 
"Intervention in Mexico 
and Recognition of the 
Empire. " He adds: 
"See, also, Mr. Buchan- 
an to Mr. Rush, of 31st 
March, 184S; Mr. Web- 
ster to Mr. Rives, of 
Jan. 12,1852; Mr. Ever- 
ett to Mr. Rives of [1 7th 
Februarv, 1863J Jany. 
12th, 1863." 



L. has a note of two 
pages at same place, 
note 117, p. 376. He 
says : " No difBculty [in 
recognizing a govern- 
ment.de facto] 'can well 
arise with foreign states 
[whenj where a prince, 
[though] claiming to be 
sovereign de jure, vol- 
untarily renounces all 
attempt to exercise his 
rights;" quotes from a 
notification addressed 
to the foreign courts on 
the death of the Duke 
ofAngouleme; gives an 



extract from letter of 
Mr. Buchanan to Mr. 
Rush, the 31st Jlarch, 
1848, citing department 
of state MSS. ; an ex- 
tract from a letter o£ 
the date of Jany. 12, 
1852, from the secretary 
of state to the minister, 
Mr. Webster to Mr^ 
Rives, Cong. Doc. 1851- 
2 [Senate], Vol. iv., 
Doc. 19 ; and a short ex- 
tract from instructions 
of Mr. Everett to Mr. 
Rives, 17 Feby., Ih53, 
citing department of 
state MSS. It is ob- 
servable that the dates- 
are the same in both, 
save that the date of 
Mr. Everett's letter as- 
given by D. is 1863. 

Two of these letters 
are by L. quoted from 
manuscripts, D. does 
not say where these let- 
ters may be found. 

Of these eleven notes the master finds that one 
alone infringes, viz., note the sixth. As it does 
not appear that the letters of Mr. Everett to Mr. 
Rives and of Mr. Buchanan to Mr. Rush have 
been published; L. citing department of state 
MSS., D. not saying where they may be found. 

Notes of the Second Class. 

[Three of Dana's notes of fhts class were im- 
peached; hut the master reported none as in- 
fringements of the complainant's equitable 
rUihts.} 

Notes of the Third Class. 

[Flftynine of Dana's notes of this class were 
impeaclieih The master reported four as in- 
fringing the complaiiKinL's equitable rights.] 

Thirty-fifth, Note 117, p. 277, is of six lines. 



D. says : " The treaty 
of Paris of 1856 applies 
the declaration of the 
freedom of rivers run- 
ning between or 
through several states, 
by the congress of Vi- 
enna, to the Danube, 
and opens it to the trade 
of all nations, with no 
duties founded solely 
on the right to navigate. 
It makes special provi- 
sions respecting police, 
quarantine,and customs 
duties, and the removal 
of physical obstructions 
to navigation. See, 
also, art. 17 of treaty of 
1857. Martens, Nouveau 
Recueil, xv. 647, 776; 
xvii. 75, 633, 633. " 



L. has a note at the 
same place of more than 
a page, — note 113, p. 34'J. 
He says: "The free 
navigation of the Dan- 
ube had been one of the 
four points made the 
basis of the negotiation 
at the congress of Paris. 
The principles of the 
Vienna treaties were 
applied to it [by the 
treaty of March 30, 
18.56], as follows." Then 
follows what purports 
to be articles xv., xvi., 
xvii. and xviii. of the 
treaty of Paris, citing- 
"Martens, par Samwer, 
Nouveau Rjcueil, torn. 
XV. pp. 617, 77d." "The 
act of navigation of the 
Danube was concluded 
between Austria, Ba- 
varia, \the Ottoman 
Porte, and Wurtem- 
burg, in pursuance of 
the 17th article of the 
treaty, on the 7th of 
November, 1857. It 
recognizes the freedom 
of navigation for ves- 
sels of all nations,, 
which are to be treated 
in every respect on a 
footing of perfect equal- 
ity, lb. torn. xvi. part 
ii. p. 75. The European 
commission established. 
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under tbe date of June 
STtli, and July 25th, 
1860, provisional regu- 
lations of police for the 
lower Danube and a 
tariff of tolls at the 
mouth of the Soulina, 
without, hoTvevei', ter- 
minating its labors. Xb. 
pp. 622, 633. " 

It is apparent that D. might have written his 
note without reading more than L.'s. 

The 17th article of the treaty of Paris provides 
for a commission to be composed of delegates 
of Austria, Bavaria, the Sublime Porte and 
Wurtemburg— (one of each of the powers), to 
whom shall be added commissioners from the 
three Danubian Principalities whose nomination 
shall be approved by the Porte: 

1. To prepare regulations of navigation and 
river police: 

2. To remove the impediments, of whatever 
naim*e, which shall still prevent the application 
to the Danube of tlie arrangements of the treaty 
of Vienna: 

3. To order and cause to be executed the nec- 
essai^ works throughout the whole course of 
the river: 

4. -d.7id [shall] after the dissolution of the 
European commission, to see to maintaiuing the 
mouths of the Danube and the neighboring part 
of the sea in a navigable state. 

D. cites article 17 of the treaty of 1857. There 
was no treaty of 1857. The act of the naviga- 
tion of the Danube was concluded in pursuance 
to the 17tti article [of the treaty between Aus- 
tria, Bavaria, Turkey and Wurtemburg] 7th 
of November, 1857. 

The citation of Martens Nouvean Recueil. xvii. 
75, 622, 632, is a mistake, for these citations 
have no relation to the matter for which they 
were cited by D. 

This has the appearance of a hasty transfer of 
citations from I/.'s note. 



Thlrty-sevetitlu 
fourteen lines. 



Note 122, p. 295, is a note of 



The note of D. was 
written on an interleaf. 
It might have been writ- 
ten, inclnding the cita- 
tions, from the three 
notes of L. D. does not 
indicate where the let- 
ters he mentions are to 
be found, nor does L. 
in all instances. 



L. has a note of eleven 
lines, note 120, p. 384; a 
note of half a page, note 
131. p. 385, at the same 
place as D.'s; and a note 
of ten lines, note 122, p. 
380. 



Forty-first. Note 181, p. 319, is of sixteen lines. 



D. says: "Dr. Twiss 
(Law of Nations, i,, § 
203) states the present 
rule and practice some- 
%vhat differently," and 
then makes a quotation. 



D. directed the print- 
er to reprint this ex- 
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L., at same place, has 
a note of twenty-one 
lines, note 138, p. 416, 
in which he says : "The 
statement in the test 
does not accord vrith 
what we deem the cor- 
rect rule on principle, 
nor with what was the 
usage in England dur- 
ing the editor's ofQeial 
residence in that coun- 
try. "... The same 
extract from Twiss fol- 
lows—except that the 
words "the rates" are 
substituted for the word 
"them." The first three 
paragraphs are from 
the text of Dr. Twiss, 
the last three from his 
note on the same page. 
Though there is no in- 
dication of this in ei- 
ther. 



tract from L., which 
was done, except that 
the word "them" in the 
quotation as made by 
Mr. Lawrence was 
changed for the words 
"ffte rates. " 

"Them" is the word 
in the original. 

D. would hardly have 
undertaken to correct 
the author he was cit- 
ing, he must have supr 
posed that a mistake 
had been made in copy- 
ing, as he would not 
have substituted "the 
rates" for "iJiem." He 
probably did not take 
the trouble to compare 
the quotation of L. with 
the original. 

Forty-fourths Note 138, p. 338, is of twelve 
lines. The text says: "It is, consequently, an 
implied condition in negotiating with foreign 
powers, that the treaties concluded by the execu- 
tive government shall be subject to ratification 
in the manner prescribed by the fundamental 
laws of the state." 



D. says: "For this 
reason, the representa- 
tives of the United 
States are not willing 
to sign or receive dec- 
larations or other notes 
in connection with a 
treaty. If such [notes] 
can possibly affect the 
treaty, they should be 
communicated, to the 
senate, as a part of the 
compact. (Mr. Adams 
to Earl Russell, Aug. 
23, 1861, on the declara- 
tion proposed to be at- 
tached to the conven- 
tion on the subject of 
th e declarations of 
Paris. U. S. Dipl. Corr. 
1861, p. 136. See, also, 
Mr. Cass to Mr. Sand- 
ford. Oct. 23, 1859, Sen. 
Ex. Doc. 36th Cong. 2d 
Sess. No. 10. President 
Polk's message of Feby. 
8, 1849, Cong. Globe, 
1849, p. 486.) This sub- 
ject was also discussed 
in connection with the 
Clayton-Bulwer treaty, 
where the British Min- 
ister, in exchanging 
ratifications, sent a note 
of explanation to Mr. 
Clayton, to which the 
latter replied. Sen. Ex. 
Doc. No. 13, 82d Cong. 
2d Sess. Also Mr, 
Wheaton's letter to the 
state department, of Sth 
July, 1S40, respecting 
the treaty with Han- 
over. " 



L. has a note of a 
page and a half, note 
153, p. 454, and another 
note at the same place 
as D.'s of thirteen lines, 
note 154, p. 456. In the 
latter L. says: "It is 
not necessary to submit 
to the senate, for its 
formal approval, con- 
ventions providing for 
the adjustment of pri- 
vate claims, unless such 
a course is indicated in 
the convention itself," 
citing "36th Cong. 2d 
Sess. Senate Ex. Doc 
No. 10, p. 472. Mr. 
Cass to Mr. Sandford, 
October 23, 1859. " 

In note 153, L. says, 
"On occasion of tbe 
treaty concluded by Mr. 
Wheaton with Hanover, 
it was proposed to de- 
clare by a protocol, 
[ . . . ] that, though 
the treaty [had been] 
concluded in English 
and French, in case of 
any disagreement [. . .] 
the French [copy] 
should be deemed the 
original. It was, how- 
ever, the opinion of Mr. 
Wheaton, in which the 
secretary of state con- 
curred, that no such 
declaration could be en- 
tered into without sub- 
mitting the treaty anew 
to the senate." Citing 
"Mr. Wheaton to secre- 
tary of state, Sth July, 
18-10, department of 
state MS. " 

He says : " On the ex- 
change of the ratifica- 
tions of the treaty of 
peace between the Unit- 
ed States and Mexico, a 
protocol of the confer- 
ence between the com- 
missioners, embodying 
their opinion as to the 
operation of certain 
amendments of the sen- 
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ate to the original 
treaty, was signed at 
Queretaro on the 20th 
of May, [1848J. . . The 
president did not send 
the memorandum of the 
conference, called a pro- 
tocol, to congress, when 
he communicated to 
thera the treaty on the 
6th July, 1S48, because 
it was not regarded as 
in any way material, 
and had the protocol 
varied the treaty as 
amended by the senate, 
it would nave had no 
binding effect. " Citine: 
"Congressional Globe, 
1848-9, p. 486." 

In the next two para- 
graphs, he says: "In 
proceeding to [the] ex- 
change of the ratitica- 
tions of the convention, 
signed at Washington, 
on the 19th of April, 
ISaO, [between her Bri- 
tannic majesty and the 
United States' of Amer- 
ica, relative to the es- 
tablishment of a com- 
munication, by ship-ca- 
nal, between the Atlan- 
tic and Pacific Oceans. " 
Mr. H. L. Bulwer, the 
British minister, says, 
he "has received her 
majesty's instructions 
to declare that her maj- 
esty does not under- 
stand the engagements 
of that convention to 
apply to her majesty's 
settlement at Honduras, 
or to its dependencies. 
Her majesty's ratifica- 
tion of the said conven- 
tion is e::changed under 
the explicit declaration 
above mentioned. . . It 
appears from the print- 
ed documents that Mr. 
Clayton filed, on 5th of 
July, 1830, a memoran- 
dum fin the department 
of state, stating] say- 
ing he had received the 
above declaration on 
day of its date; that he 
wrote, in reply, on the 
4th July, a note ac- 
knowledging [that! be 
had understood tTiat 
British Honduras was 
not embraced in the 
treaty of the 19th of 
April, but, at the same 
time, declining to af- 
firm or deny the British 
title; and that, after 
signing the note [of] 
4th of July, which he 
delivered to Sir Henry 
Bulwer, they immedi- 
ately proceeded to ex- 
change the ratifications 
of the treaty. " Citing 
"Cong. Doc. 32d Cong. 
2d Sess. Senate Ex. 
Doc. No. 13, January 4, 
ISSiS, " 

In the next and last 
paragraph he quotes 
from a letter from Mr. 
C. F. Adams to Earl 
Russell, Aug. 23d, 1861, 



in which he gives his 
reasons for declining to 
attach a declaration to 
proposed convention of 
maritime law, citing, 
"Papers Relating to 
Foreign Affairs, Accom- 
panying the President's 
Message, 1861, p. 133." 

It is manifest on examination of D.'s note 3G, 
on the Monroe doctrine, p. 97, and his note 215, 
on the Neutrality and Foreign Enlistment Acts, 
p. 536, that he had made himself familiar with 
the Clayton and Bulwer treaty and with the 
history of its negotiation. 

For the correspondence between Mr. C. F. 
Adams and Farl Russell, D. refers to U. S. Dipl. 
Correspondence in 1861, p. 126, [136], while L. 
refers to the papers accompanying the president's 
message. 

For the letter of Mr. Wheaton to secretary of 
state, 8th July, 1840, L. cites department of 
state MS. 

D. does not say wliere this letter may be found. 

L., see Record, p. 125, says he has never seen 
the letter of jMr. Wheaton to secretary of state 
in print. And it is not proved on the other side 
that it had been printed. 

Of the notes of this class, the master finds 
that the thlrtu-ftfth, note 117, p. 277; the thlrtu- 
sevetithy note 123, p. 395; the f&rty-jirst, note 131, 
p. 319; and the Jortv-Jourth, note 160, p. 417, 
[note 138, p. 388]— do infringe the equitable rights 
of the complainant. That the fortji-sevoHh, 
note 160, p. 417, in which is cited by the 
respondent the letter of Mr. Cass to Mr. 
Clay, minister to Peru, Nov. 26, 1858, which tlie 
complainant had quoted and cited in manuscript; 
and that the fifty-fifUi, note 233, p. 671, in which 
is cited by the respondent the letter of Mr. 
Wheaton to Mr. Buchanan, secretary oi, state, 
July 1st, 1846,7 which the complainant had 
quoted and cited in manuscript, do generally in- 
fringe the complainant's equitable right to the 
extent of such citations. But the master has 
not found satisfactory evidence of copying by 
the respondent in any of the notes in this class, 
or rather he has not found proof sufficient to 
overcome the presumption of innocence. There 
[are] of necessity many matters m common. 

Notes of the Fourth Class. 

[Forty-one of Dana's notes of this class were 
impeaehed. The master reported eight as in- 
fringing the complainant's equUahle rights.] 

SiariTi. Note 30, p. 77, is of a page. It is 
claimed that the first five sentences of D.'s first 
paragraph and his entire second paragraph are 
taken from L.*s note of six pages at the same 
place, note 38, p. 91, and his Addenda, 983, 984. 
Both notes are historical, though unlike, they 
contain coincidences of phraseology, such as 
"In 1848 an attempt was made," "Parliament 
met in May, 1848," "with the approbation of 
the diet," "Austria, Wurtemburg, Bavaria and 
Hanover," in the same order. 

D. has a cluster of citations at the end of his 
fifth sentence, "Annual Register, 1848, p. 362; 
1848, pp. 347, 364; 18.o0, pp. 313, 320; 1851. 
p. 276." These are all at the end of the second 
paragraph of L.'s note, p. 92, in the same order, 
with two others not in D. Lt. encloses the pages 
of the Register to which he refers in brackets, 
or rather places a bracket after the pages. The 
Annual Register is a book, each volume of which 
is of two parts. One part has tlie numerals 
only, the other, the numerals with a bracket aft- 
er them. D. testifies that he was familiar with 
the work. Did he obtain these citations from 
the book or from L.? 

D. might have written these five sentences 

7[Th's must be a nitstake. Tlio reference is to a letter 
in tli<; next note 23 {, p. C74, wbich is not assailed.] 
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from L.'s note, and as further proof that D. did 
not examine the books to which he refers, it is 
remarked that when he writes of events occur- 
ring since the last edition of L. was published, 
lie states facts generally without furnishing any 
references or any means for verifying his state- 
ments. The answer is that when D. wrote, these 
events were generally too recent to be found in 
books. 

The second and last paragraph of D. is taken 
from p. 95 of L. and his Addenda, 983, 984, as 
is contended. But D., p. 78, says: "The states 
•of the second order began the movement in 1859, 
countenanced by Austria, Saxony taking the 
lead. Their proposition, known as the Dresden 
project, was declined by Prussia." I do not 
iind any authority in L. for the statement that 
this proposition was known as the Dresden proj- 
ect. 

At the end of his note D. cites "Le Nord, Aug. 
15, Aug. 31, Oct 18, Nov. 1 and 21, 1862." But 
Tj. cites Le Nord as authority for each of his 
several statements of fact, and he makes many 
which D. does not, and it is proved that D. has 
•cited IjB Nord only where it had been cited in L. 

All D.'s citations of Lie Nord are found in L. 
pp. 983, 984, and 985. 

In the opinion of the master, the final para- 
graph of this note of D.'s does infringe the rights 
of the complainant. 

Seventeenth. Note lOS, p. 258, is of less than 
■three pages on "Municipal Seizures Beyond the 
Marine League or Cannon-Shot," 

L. has a short note at the same place, note 105, 
p. 323, in w^hich the reader is referred to his 
■note p. 266, note 105, of ten pages. It is claimed 
■that some parts of D.'s note were taken from the 
two notes of L. 

The notes appear to have been written for a 
different purpose and they have not much in 
■common. 

D. cites TJ. S. Laws 1797, § 27: Rose v. Hime- 
ly» 4 Cranch [8 U. 8.1241; Hudson v. G-uestier, 
Id. 293; Church v. Hubbard, 2 Cranch [6 U. 
S.l 187; Hudson v. Guestier, 6 Cranch [30 U. 
"S,] 281. Neither of these is in L.'s notes; D. 
cites for Lord Stowell's opinion in the Case of 
The Louis, 2 Dob. 245. L. cites 246 Stowell, 
"begins on p. 245. 

Both refer to the opinion of Dr. Twiss, in the 
■Cagliari Case. L. has a long extract from the 
opinion. D. quotes a part of L.'s extract. 

It is in proof that both have omitted one and 
the same line of the original. D. nowhere indi- 
cates where the opinion may be found, nor does 
L. D. says, p. 260: "This subject was dis- 
cussed incidentally in the case of the Cagliari 
■which was a seizure on the high seas, not for 
violation of revenue laws, but on a claim some- 
what mixed of piracy and war." 

I do not find any authority for this in L.'s 
-note. 

Mr. Dana cannot tell where he got his quota- 
tion from the opinion of Dr. Twiss. and Mr. 
Morse had not seen it elsewhere. Mr. Potter 
(Record 158-159) swears that both omit one 
Tvhole line of the original and neither notices the 
omission, that he never saw it printed entire in 
any book though he had seen a printed copy of 
it in Mr. Lawrence's library. 

The master is of opinion that D. took the third 
paragraph of his note from L.'s note, and finds 
that this paragraph infringes the rights of the 
•complainant. 

Note 12S, p. 808, is of more than 



Twentieth. 
Tialf a page. 

The first sentence is : 
•*'B[eflter says that a 
■minister in a Christian 
country has no author- 
ity to inflict penalties 
npon his suite and no 
jurisdiction to decide 
•controversies of legal 
rights among them and 



L. has a note not at 
same word of the text, 
but to a preceding word 
in the same section, of 
near a page and a half, 
note 13,3, p. 398. In this 
note he quotes more 
than a page, citing Mr. 
Cass to Mr. Fay, minis- 



between his fellow oiti- ter at Berne, Nov. 12, 
zens residing in the 1860, department of state 
country. " (Europ, Vol- MS. 
ker. § ai6.) De Martens, 
§ 215. To this there is 
no objection. The next ' 
sentence is : "Mr. Cass, 
secretary of state, in a 
letter to Mr. Fay, the 
United States minister 
at Berne, of Nov. 12, 
1860, takes the ground 
that a minister of the 
United States has no 
civil or criminal juris- 
diction among his fel- 
low countrymen or over 
his suite, and that what 
is called the estra-ter- 
ritoriality of the em- 
bassy relates only to 
what is necessary to the 
proper discharge of dip- 
lomatic functions, and 
does not make the place 
of the minister's resi- 
dence a portion of the 
United States in such 
a sense that private per- 
sons, by presenting 
themselves there for 
purposes of private con- 
tracts, whether of mar- 
riage or of business, 
can give to their acts 
exemption from the law 
of that country, or the 
sanction of the law of 
their own country. If 
the latter effect is pro- 
duced it must be by 
force of statute law. 12 
Stat 72, c. 179. 

There can be no doubt that the substance of 
the foregoing sentence is found in the quotation 
from Mir. Cass's letter in L. Mr. Lawrence 
testifies tbat to the best of his knowledge there 
has been no printed copy of this manuscript ex- 
tract, save what was in his note. And there 
was no attempt to contest this evidence. 



D. then devotes four 
sentences to the views 
of Dr. "Woolsey, citing 
Woolsey's Introd. § 92. 
His last sentence is a 
statement of what the 
British government 
claimed and admitted 
in the case of the coach- 
man of Mr. Gallatin, the 
United States minister 
in London. D. does not 
say where the case may 
be found. 



Mr. Lawrence testi- 
fies: "The case of Mr. 
Gallatin's coachman is 
also mentioned by D., 
p. 303. I give it in the 
addenda, p. 1008. I 
have never known of 
its being stated else- 
where. It occurred 
while I was secretary 
of the legation, and the 
discussion with the for- 
eign oflce was carried 
on by me. Gallatin's 
despatch and my pri- 
vate memoranda." 
Record, p. 124. 

L., p. 1006, gives a 
brief history of the 
coachman 's case, p. 
1006, and from this D. 
might have written the 
last sentence of his 
note. 

The master finds that the second and last sen- 
tences do infringe the rights of the complainant. 

Twenty-second. Note 135, p. 324, is of more 
than half a page, in two paragraijhs. The test 
speaks of consuls in civil cases being subject to 
the local law in the same manner with other for- 
eign residents owing a temporary allegiance to 
the state. 

The author has a note at the same point, citing 
several authorities. 
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D. says: "As to tbe 
status of consuls, and 
the privileges usually 
accorded to them in the 
practice of nations, for 
further authorities see 
Twiss''s Law of Na- 
tions, i. 318; Woolsey's 
Introd. §§ 95, 96; Philli- 
m ore's Intern. Law, 240- 
275; Heffter's Europ. 
Volker, § 244, a. 249; 
Hallock's Intern. Law, 
239-267; OlJinions of 
Attorneys General (U. 
S.) vii. 22, viii. 16; 
Martens, Guide Dipl. 
ch. XII. §§ 72, 79; 
Guide des Consul ats 
{De Clercq et Be Val- 
lat), -L 6-16; Davis v. 
Packard, Peters^s Rep. 
vii. 276; Valarino v. 
Thompson, 7 Selden's 
Rep. ^N. T.) 576. 

He then gives a short 
history of the case of 
Mr. Dillon, the French 
consul at San Francisco. 
"After a long corre- 
spondence, " he says, 
"the point was settled 
by instructions from 
the French govern ment 
to its consuls to obey 
the subpcBna in future 
cases," Citing 3Ir. 
Marcy to Mr. Maurm, 
Sept, 11, 1854, and 18 
January, 1855; notes of 
Mr. Mason and M 
Walewski, jlvg. 3 and 
7, 1855; Annuaire des 
Deux Mondes, 1853-4, p. 
762; 1854-5, p. 732. 

D. does not say where 
the correspondence may 
be found. D.'s second 
paragraph is not as- 
sailed. 

The master finds that all of the note of D, 
after the first sentence does infringe the rights 
of the complainant. 

Twenty-fourth. Note 143, p. 352, is of more 
than a page on the "Effect of War on Treaties. " 



L. has a note to the 
same word in the test. 
Note 143, extending 
from page 423 to page 
437, a storehouse of 
learning. The citations 
in D. which are under- 
scored are found in L. 
The others are not. L. 
has many citations 
which are not in D. L. 
gives a very full ac- 
count of Dillon's case. 
For the correspondence 
between Mr, Marcy and 
Mr. Mason and between 
Mr. Mason and M. 
Walewski, L. cites MS. 
and Annuaire des deux 
Mondes, 1853-4. p. 762; 
1854-5, p. 733, Mr. Law- 
rence testifies that this 
is a correspondence 
which he has never seen 
elsewhere in print; and 
that his attention was 
directed to it by Mr. 
Marcy. 



D. undertakes to in- 
dicate what treaties are 
and what treaties are 
not annulled or sus- 
pended by war. He 
quotes from Halleck 
(Intern. Law, 371, 862i ; 
from Kent (Commen- 
taries, i. 420) ; from the 
opinion of the supreme 
court (in the case of the 
Society for the Propa- 
gation of the Gospel v. 
New Haven, 8 Wheat. 
[21 U. S.] 464); from 
Woolsey (Introd. §152). 
Says. "The older text- 
writers made the sur- 
vival of treaty rights 
dependent on the origin 
of the war" — citing ■ 
Grotius,"liv. 3, ch. 20, §§ 
27, 28, and Vattel, liv. 
iv. ch. 4, § 42. Then 
follows a short com- 
mentary. He adds: 
"See, also, the debate 
in the house of com- 
mons on the declaration 
of Paris of 1856; 



L. has a note of some 
three pages at same 
place. Note 160, p. 472, 
He has none of the cita- 
tions in D., except those 
which are underscored. 
He has a quotation from 
Mr. Marcy' s despatch 
to Mr. Mason, for which 
he refers the reader to 
department of state MS. 
And this is a manu- 
script which Mr. Law- 
rence swears he never 
saw elsewhere in print. 

The speech of Lord 
Derby so far as quoted 
by L. does not bear on 
any matter set forth in 
D. Both cite this 
speech as made Feby. 
7th. Hansard gives it 
as made Feby. 6th. 

L. quotes from Sir 
George Cornwall Lewis, 
p. 474, and from Mr. 
Bright. He also quotes 
from Phillimore, citing 
International Law, voL 
iii. p. 602, 



speeches of Sir George 
Lewis and Mr. Bright 
of March 11 and 17, 
1882, and of the Earl 
of Derby of Feb. 7, 1862; 
despatch of Mr. Marcy 
to Mr. Mason of Dec. 
8, 1856; Phillimore's 
Intern. Law, iii App. 
21." 

The high probability is that D. took his refer- 
ences to the speeches of Earl Derby, Sir George 
liOwis, and Mr. Bright from L.'s note, as also 
citation of Mr. Marcy's despatch, and in the 
opinion of the master iiese citations by D. do in- 
fringe the complainant's rights. 

Twenty-sixth. Note 156. p. 387. is of nearly 
two pages on "Enemy's Property Found in the 
Country on the Breaking Out of War." At the 
same point Mr. Wheaton has this note. "Mr. 
Chief Justice Marshall, in Brown v. U. S., S 
Granch [12 U. S.] 123-129." 

D. in his first and sec- 
ond paragraphs gives 
the decision of the court, 
and states the question 
upon which they were 
divided and quotes from 
Kent. These two para- 
graphs are not assailed. 
In the third paragraph 
he says, "Hantefeuille 
contends that the law 
of nations exempts from 
confiscation property 
found within the coun- 
try on the breaking out 
of war, including ves- 
sels and cargoes afloat, " 
citing torn. iv. p. 2&J; 
torn. iii. p. 278, and 
adds: "It does not fol- 
low that the learned au- 
thor considers his view 
to be sustained by the 
decisions of courts or 
practice of nations. He 
refers rather to treaties 
securing [the] exemp- 
tion, and to the opinions 
of text-writers whom he 
considers sound and 
tj'ustworthy. " 

In the fourth para- 
graph he says: "The 
English text - writers, 
like the American, are 
of opinion that the law 
of nations is not settled 
against the right, but, 
indeed, admits it. Man- 
ning, Law of Nations, 
167; Phillimore, Intern. 
Law, i. 115-135." 

The fifth paragraph is 
devoted to the orders 
and declarations issued 
and made by the par- 
ties to the Crimean War 
— France and Great 
Britain — citing "French 
Declaration of March 
27, and British Decla- 
ration of March 29, 
1854. " 

He says: "On her 
part, Russia allowed 
French and English ves- 
sels six weeks to load 
and sail from ports in 
the Black Sea, Baltic 
[and] sea of Azof, and 
six weeks from the open- 
ing of navigation, to 
vessels in the White 



L. has two notes, 
neither at the same 
place as D,'s, but near 
it,— one, note 173, p. ,530, 
of half a page; the oth- 
er, note 178, p. 531. In 
the first of which he 
gives an extract from 
Earl Derby's despatch 
of Dec. 6, 1861, which 
embraces the quotations 
of D. — all that D. says 
of that despatch is 
found in said note 172. 
L. cites "Parliamentary 
Papers, 1862, Corre- 
spondence Relating to 
Civil War in the United 
States, p. 108." The 
learning of D.'s para- 
graphs four and five 
may be found in L.'s 
note 173, except the last 
two sentences of the 
fourth, and in this note 
are found all the afore- 
said citations by D. 
which are underscored, 
and many others not 
found in D. There is 
no "Paris Moniteur. "^ 
It is the "Moniteur Uni- 
versel"; but L. and Hal- 
lech cite it as "Paris- 
Moniteur. " The Rus- 
sian paper is called in 
Hosack, " Commercial 
Gazette." But L. and 
D. call it "Gazette du 
Commerce. " 

In L. the last citation 
is stated to be from sec- 
ond edition. The first 
citation is reprinted by 
L. from his edition of" 
1855, p. 371. 
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Sea." At tbe end of 
this paragraph are 
cited " ParUi Moniteur, 
Marcms^ 1854; London 
Gazette^ 18th April, 
1854; Gazette du Com- 
merce, 19th April, 1854; 
HosacWs Law of Neur 
trals, 57; App. 112; 
Ortolan, ii. 443-448," 

In his next and last 
paragraph, after a short 
commentary, D. quotes 
from a despatch from 
Earl Bussell of 6th of 
December, 1861, to the 
British consul at Rich- 
mond, Va., and closes 
by citingParliamentary 
Papers, 1863, p. lOS. He 
refers to his notes 157 
and 169 infra. 

D. in his third para- 
graph has two citations 
of Hautefeuille, torn. iv. 
p. 267; torn. iii. p. 278. 
He does not say which 
edition he refers to. It 
is in evidence (Record. 
219) that torn. iv. p. 267 
of the four volume edi- 
tion is the same as tom. 
iii. p. 278 of the second 
edition. 

The last two sen- 
tences of D.'s fourth 
paragraph are not found 
in L. 

The master finds that the third paragraph in- 
fringes the complainant's rights, and that the 
others do not. 

ThlTty-sevmth, Kote 228, p. 637, is of twenty- 
four pages. Five paragraphs (p. 639) only are as- 
sailed. 

MrsU 
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D. says, j). 639 : "At 
the beginning of the 
Crimean War, the dec- 
laration of Great Brit- 
ain, of 28 March, 1854 
(and that of Prance was 
to the same effect), was 
in these words: 'It is 
impossible [for her maj- 
esty] to forego the ex- 
ercise of her right of 
seizing articles contra- 
band of war, and of pre- 
venting neutrals from 
hearing the enemy^s de- 
spatdies.' " 



L. has a note at the 
same word of the text, 
note230, p.SOo. He says, 
p. 771: "The prevent- 
ing of neutrals bear- 
ing enemy's despatches 
was included with the 
seizing of articles of 
contraband, as an ex- 
ception to the otherwise 
unrestricted freedom of 
commerce, conceded to 
them by the 'declara- 
tions' of England and 
Prance, and by the or- 
der in council, of the 
15th of April, 1854." 
The language of the dec- 
laration is not there 
given, but in the note 
of L. 228, p. 771 , he says : 
"The ministers of Eng- 
land and France com- 
municated to the secre- 
tary of state of the 
United States on the 
21st of April, the dec- 
laration made on the 
28th March. " He then 
quotes from the decla- 
ration, and a part of 
L.'s quotation is the 
quotation of D. 



Second. 



D. says (p. 639) : "At 
the beginning of the 
Civil War in the United 
States, the royal proc- 
lamation of neutrality 



L. says (p. 805) : "The 
queen of England's dec- 
laration of neutrality, 
in the present war be- 
tween the United States 



of 13th May, 1861, warns 
British subjects against 
carrying ofElcers, sol- 
diers, despatches, UTrms, 
milttary stores, . . . 
for the use of either of 
the contending parties, " 
as " acts in derogation of 
their duty as subjects 
of a neutral sovereign. " 



and the Confederate 
States, includes in the 
same category with ar- 
ticals of contraband, 
"carrying of .oflQcers, 
soldiers, despatches* 
&e., for the use or serv- 
ice of either of the [said] 
contending parties." 
The words in D. under- 
scored, viz: "arms and 
military stores " are not 
found in L. nor is the 
date of the declaration. 
But on page 698 of L. 
the date is given and 
words underscored are 
found. 



Third. 



D. fp. 639) says: "The 
decree of the emperor 
of the French was more 
general," and gives a 
quotation from it. 



L. (p. 699) says: "The 
Prenclx decree, as pub- 
lished in the Moniteur, 
June, 1861, was as fol- 
lows." Then follows an 
extract of which the 
quotation of D. is a 
part. 



Fourth. 



D. (p. 639) says: "The 
Spanish decree of June 
17, 1861, says: 'The 
transportation of muni- 
tions of war is forbid- 
den, as well as the car- 
rying of papers or com- 
munications for the bel- 
ligerents.' " 

Fifth. 



L. (p. 699) gives the 
same date and the same 
quotation and more. 



D. (p. 699) says: "The 
declaration of Paris is 
silent on this subject. 
The proposed Interna- 
tional Code of Spanish 
America, of 1862, in con- 
nection with its recog- 
nition of the declaration 
of Paris, had this pro- 
vision : ' Besides the ar- 
ticles qualified as such, 
are to be deemed con- 
traband of war commis- 
sioners of every de- 
scription sent by bel- 
ligerents, and the de- 
spatches of which they 
are the bearers.' " 

U. does not indicate 
where any of these pa- 
pers from which he 
quotes are to be found. 

The master finds that the seventh, eighth, 
ninth and tenth paragraphs do infringe the rights 
of tibie complainant. 

Fortieth. Note 240, p. 688, is of two pages. 



L.(p.951): "The ques- 
tions raised by the af- 
fair of The Trent did 
not enter in any man- 
ner into the declaration 
of the congress of Paris. 
. . . The proposed 
international code of 
Spanish America, while 
recognizing the princi- 
ples of the declaration 
of Paris, inserts a pro- 
vision that. " Then fol- 
lows in ipsissimis ver- 
bis the quotation of D. 
I/, cites "La Cronica, 6 
deOctubre, 1862." 



D. gives a history of 
the case of the Cagliari, 
the opinions in brief of 
Dr. Twiss and Dr. Phil- 
limore, and finally his 
own opinion and the 
reasons therefor at some 
length. At the end of 
his note he cites "Mar- 
tens, Causes Celebres, 
V. 600. " Martens gives 
a history of the case 
but does not allude to 
Dr. Twiss or Dr. Philli- 
more. D. had A.bdjr's 
Kent, in which the his- 
tory of the case is given, 
and a short extract 
from Dr. Twiss' s opin- 



L. (pp. 267 and 268) 
gives the opinions of 
Twiss and Phillimore 
and in his index under 
the word Cagliari, re- 
fers the reader to p. 267. 
Neither of the experts 
has seen these opinions 
in any other book, and 
no one intimates where 
they are to be seen. It 
is not claimed that D, 
has taken from L. any- 
thing but the two sen- 
tences on p. 6S8 in which 
appear these opinions. 
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ion in the case; but it 
is no authority for the 
opinions as reported by 
D. The history of the 
case as .ffiven by D. is 
not found in L. 

The master finds that D. ifvas indebted to L. 
for his reports of the opinions of Dr. Twiss and 
Dr. Phillimore, and has, to that extent, infrin- 
ged the complainant's rights. 

The master has indicated such parts of the 
respondent's notes in the fourth class as he finds 
to infringe the rights of the complainant, and as 
to other parts of said notes he finds they do not 
infringe, either because he is satisfied they do 
not, or is not satisfied that they do. 

He has endeavored to present the facts, the 
questions raised and the proofs and suggestions 
relied on by the respective parties, as briefly as 
is consistent with the proper discharge of his 
duty to the court. 

Respectfully submitted, • H. W. Paine. 

Extract from Letter of Mr. Lothrop. 
Hotel Jungfrattblick, Interlaken, 

August 25, 1S90. 
My Dear Adams: *«**«* into the 
merits of the unfortunate controversy and liti- 
gation which followed the publication of his edi- 
tion of Wheaton I have no wish or purpose to 
enter. Mr. Dana would never have denied his 
use of Mr. Lawrence's collections of citations, 
but these citations— mere lists of other persons' 
writings, — ^were in his opinion common property, 
and the labor and research employed in finding 
and collecting them he hardly regarded as intel- 
lectual work. No original thought or expression 
of Mr. Lawrence's is anywhere to be found in Mr. 
Dana's notes; nor does any idea of Mr. Law- 
rence's anywhere serve as a basis for, or seem to 
have suggested, any note or part of a note to Mr. 
Dana, But Mr. Lawrence's collections of cita- 
tions are constantly reprinted exactly in the or- 
der in which they stand in the editions of Whea- 
ton published under his supervision. This is, how- 
everj rather a technical illegality than a moral in- 
justice, for had any one on Mr. Dana's behalf 
verified these lists by referring to the books cited 
he might then without reproach have reprinted 
them in the same order, so far ars he found them 
<-orrect. And it is gratifying to know that tiie 
report of the master to whom the case was re- 
ffirred, made after a most laborious and exhaust- 
ive investigation, reduced to a minimum the in- 
vasion of Mr. Lawrence's copyright; if indeed 
there were any invasion at all. The report was 
never acted upon, and upon the death of both the 
parties the litigation practically ceased. The 
whole controversy is the more unfortunate, as 
there is reason to believe that, had Mr. Dana 
thoroughly recognized the value and extent of 
Mr. Lawrence's labors, and publicly expressed 
his obligations for Mr. Lawrence's exhaustive 
researches, there would have been no difficulty 
and no lawsuit It is much to be regretted that 
this was not done, and it must be admitted, I 
think, by Mr. Dana's best friends, that his fail- 
ure to perceive and acknowledge the advantage 
to himself, as well as to all students of interna- 
tional law, of Mr. Lawrence's diligence in re- 
search, was unjust as well as unfortunate. In 
spite of the time devoted to his work on TVheaton, 
Mr. Dana was able during these years to dis- 
charge all the duties his oSice required, und when 
he resigned he had the satisfaction of knowing 
that, though no addition had ever been made to 
the number of his assistants, the whole work of 
the ofiice in the busiest times had been done with- 
out the employment in a single instance of any 
additional counsel, or any professional aid from 
outside. I have now given you, my dear Adams, 
Tay best recollections of Dana's district attorney- 
ship, about which you ask me. What I have 
written is all that I can do here. I wish you 



had applied to me before I came away. The 
whole thing is absolutely yours to treat and use 
in any way you like. I have only one request, 
that you will not let me in any way appear in 
print with any statement where your better 
knowledge shows my recollection to be inaccurate. 

Very truly yours, Thornton K. Lothrop. 

P. S._ Did ever a man suffer more than Dana 
from his mental peculiarities, perversities or ob- 
liquities, or whatever you choose to call them? 
He thought anybody could collect authorities, 
and that to do this was a day laborer's task; he 
used Lawrence's collections, and then despised 
his notes because they were mere collections of au- 
ttiorities, and at last 'bought himself under no ob- 
ligation to him, because the notes were what any- 
body could have done, and so would not say the 
soft word that might have turned away wrath, 
but wrote instead what almost rendered a law- 
suit inevitable; — and then Lawrence pursued him 
with a personal and political vindietiveness which 
ruined Dana's career, lost him his only chance, 
and was to Lawrence, whatever became of his 
lawsuit a perfectly satisfactory vindication. Two 
hundred and fifty dollars paid , or some oth- 
er equally accurate man would have rendered any 
suit impossible; and a little harmless and truth- 
ful fiattery would have removed all desire for a 
controversy from Lawrence's mind. But the 
whole thing was very characteristic of one side 
of Dana's mind. 

I may add that my recollection of the Prize 
Causes is very shaky. If I could have got hold 
of a brief or a volume of reports, it would all have 
come back to me; but my endeavors in this 
direction were in vain, and my recollections are 
rather of points talked over between Mr. Dana 
and myself in these and other like cases than of 
the actual argument of the cases. Dana, as you 
know, was always absolutely absorbed in the 
one thing he was doing; and this question of — 
was there a war? — could there be prize? took 
absolute possession of him. It had been agreed 
between us that he should take charge of all 
such questions, and should not be troubled wilii 
the other office work except in cases of emergency, 
and that I should have charge of and be respon- 
sible for the other work, and from the outset 
the office was managed in this way during all 
the time I was there. 



Case Wo. 8,137. 

LAWRENCE et al. v. DAVIS et al. 

[3 McLean, 177.] i 

Circuit Court, D. Illinois. June Term, 1843. 

Creditor's Bill — Assignment for Besefit of 

CREniTORS — ^Assent of Assignees 

—Preference. 

1. An assignment of property to creditors, or 
for their benefit, to others, cannot be held void 
for want of consideration. 

[Cited in Gates v. Labeaume,19Mo.27; Hard- 
castle V. Fisher, 2i Mo. 73.] 

2. To give an assignment of property validity, 
the assignees must assent to it. 

[Followed in Pierson v. Manning, 2 Mich. 462. 
Cited in Gibson v. Chedic, 1 Nev. 497.] 

3. By the common law a debtor may give a 
preference to certain creditors over others. And 
this is not prohibited by any statute of Illinois. 

[Cited in Fuller v. Steiglitz, 27 Ohio St. 363; 
Mathews v. Stewart 44 Mich. 216, 6 N. W. 
635.] 

[This was a bill in equity by Lawrence, 
Gaither, and others against Davis and oth- 
ers.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Mr. Ohiekering, for complaiBaBts. 
Strong & Pickering, for defendants. 

OPINION OF THE COURT. This bill is 
brought by the complainants, "who are cred- 
itors of the defendants, to set aside an as- 
signment of their effects by the defendants 
for the benefit of certain creditors, giving 
a preference to certain persons named. 
The plaintiffs are named in the assignment, 
but Hamly, Davis and McAffee are pre- 
ferred to them. 

1. This assignment it is contended is void, 
because it was made without consideration. 
An assignment to creditors, or to individ-" 
uals for the benefit of certain creditors, can- 
not be said to be without consideration. 

2. It is also objected that the creditors 
have not accepted the assignment. That 
the complainants being creditors have not 
accepted it. In making an assignment of 
property, as in every other case of contract, 
the assent of at least two persons is neces- 
sary to its validity. A debtor cannot 
change his relation to his creditors by a 
voluntary assignment of his property to 
them. If, therefore, he make an assign- 
ment, and his creditors do not accept it, 
there is no change of property; and Ipgal 
redress is open to the creditors as before 
the attempted assignment That which 
purports to have been done for the benefit 
of creditors, and which was manifestly to 
their advantage, will be presumed to have 
been done with their assent, unless the con- 
trary appear. 

3. But in the third place, it is contend- 
ed that the assignment was conditional, 
and that the condition has not been com- 
plied with. The condition was, "that the 
assignees shall and will render an account, 
&c. to a major part of the creditors, and 
that they shall sanction the assignment be- 
fore it can take effect." And it is earnestly 
averred that the acquiescence of a majority 
has not been shown. 2 Story, Oont. 302, 
303; Garrard v. Lord Lauderdale, 11 Eng. 
Oh. 451, 3 Sim. 1. This last objection has 
not been answered, and it seems fatal to the 
assignment. A majority of the creditors 
have not assented to it, and without this, 
by the terms of the assignment, it cannot 
take effect. By the common law, a debtor 
may give a preference to a part of his cred- 
itors. Under the bankrupt law this could 
not be done; nor is it permitted in several 
of the states, where the law secures an 
equal distribution of the effects of an in- 
solvent among his creditors. It is believed 
that there is nothing in the statutes of Il- 
linois, which renders a preference to cer- 
tain creditors fraudulent or void. But the 
assignment is set aside and annulled, on 
the groimd that the condition of it has 
never been complied with. 
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Case Wo. 8,138. 

LAWRENCE v. GRAVES. " 

[5 N. B. R. 279.] i 

Circuit Court, E. D. Missouri. 1871. 

Bankruptcy— Fraudulent Transfer — Through 
Agency op Third Party — Register — Potter 
TO Administer Oath — To Take Deposition- 
Charge TO Jury, 

1. Although a register may have no authority 
to take a particular deposition, he has full author- 
ity to administer oaths, and when by the assent 
of parties he has taken such a deposition to he 
used in evidence in a cause, the same becomes a 
sworn statement made in the case to be used as 
evidence therein, to which the party causing the 
deposition to be so taken cannot object 

2. It is not error to direct the attention of the 
jury to the distinction between "reasonable cause 
to believe," and "actual belief." 

[Cited in Babbitt v. Walbrun, Case No. 695.] 

3. If a father-in-law, when his son-in-law is 
known by him to' be insolvent, and within a few 
days of his voluntary application to be adjudged 
a bankrupt, buys, out of the usual course of trade, 
a large portion of the insolvent's property, and 
gives notes payable at long dates, cashes the notes 
and pays -to his own son as mortgagee the mon- 
ey thus furnished, in discharge of a mortgage on 
the property of his daughter, who is the wife of 
the bankrupt son-in-law, that is certainly a trans- 
fer of the bankrupt's property to his wife in fraud 
of his creditors through the agency of the wife's 
father, and therefore fraudulent and void. 

[Ei-ror to the district court of the United 
States for the Eastern district of Missouri.] 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

TREAT, District Judge. Many of the er- 
rors assigned are dehors the record. This 
was an action, substantially, of trespass de 
bonis asportatis. The declaration avers that 
the bankrupt did, on the (blank) day of Oc- 
tober, eighteen hundred and sixty-nine, 
"transfer, assign and convey" (the statutory 
terms) to the defendant, &c. The counsel 
below seems to have supposed the time ma- 
terial, and that the cause of action was lim- 
ited to a technical assignment, as under the 
state statute, and consequently no evidence 
was admissible as to any other form of an 
alleged fraudulent transfer or conveyance, 
or as to any such transfer or conveyance at 
a different time from that stated in the dec- 
laration. The declaration is so framed as to 
cover any fraudulent transfer, assignment or 
conveyance during the six months prior to 
the filing of the petition in bankruptcy. 
Hence all the errors assigned, which are 
based on the incorrect hypothesis of counsel 
below as to the cause of action, disappear. 

It is said there is no evidence that An- 

1 [Reprinted by permission.] 
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drews was adjudged bankrupt, or the plain- 
tiff appointed assignee. The declaration 
avers these facts, and that the adjudication, 
etc., was made by the court which tried the 
case; and frequent reference is made at 
every stage of the case to the records of the 
court in the bankruptcy proceedings, show- 
ing that those records were produced and 
recognized as in evidence. No objection 
was made below that they were not formally 
read or offered in evidence; but all parties 
treated them as before the court and jury. 

It appears that the defendant caused the 
deposition of Higgins to be taken on notice, 
before Register Lindenbower, and that at 
the time and place designated, both parties 
appeared by counsel and examined, cross- 
examined and re-examined the witnesses ai 
great length; that said deposition was duly 
filed in said cause, and that defendant moved 
to strike the same from the files, on the 
grounds set out in the written motion there- 
for, and subsequently objected to the plain- 
tiff's reading said deposition for reason stat- 
ed. The grounds thus stated are, except in 
one particular, dehors the record, and for 
aught known to this court, the motion and 
the objections were overruled, because it 
was apparent to the court that they had no 
foundation in fact. It does appear that the 
deposition was taken before a register at 
the instance of the defendant himself, and 
with the assent of the plaintiff, and after 
being duly certified was placed on file in 
the case. 

In Yeaton v. Fry, 5 Oranch [9 U. S.] 335, 
one of the errors assigned was that the plain- 
tiff was permitted to read in evidence, depo- 
sitions informally taken by the defendant 
under a commission, and the supreme court 
held that there was no error committed. 
Chief Justice Marshall delivering the opin- 
ion. That case does not expressly deter- 
mine all the points here presented, but It de- 
cides that, when depositions are not taken 
ex parte or de bene esse under the act of 
seventeen hundred and eighty-nine [1 Stat. 
73], or both parties appear and examine and 
cross-examine, and the depositions are sub- 
sequently placed on file, the party at whose 
instance they were taken, cannot object to 
their being read by the opposite party on 
the ground of any irregularity or informality. 
Having taken a deposition under the circum- 
stances named, he cannot except thereto, nor 
cause the same to be suppressed. The offi- 
cer before whom taken ought to cause the 
same to be transmitted to the court, for the 
benefit of all concerned, and once on file, the 
defendant could not suppress or withdraw 
them. Although a register has no authority 
to take such a deposition, yet he has full 
authority to administer oaths; and when 
by the assent of parties he has taken such a 
deposition to be used as evidence in a cause, 
the same becomes a sworn statement made 
in the case to be used as evidence therein, 
to which the defendant causing the same to 



be so taken cannot object. The irregularity 
was defendant's, to which the plaintiff might 
have excepted, not the defendant. 

We do not understand the record to show 
that there was any objection to the use of 
the deposition on account of the incompe- 
tency of the officer before whom it was tak- 
en; nor does the objection seem to have been 
made, that one party could not use the depo- 
sition taken by another, had it been prop- 
erly certified, returned and filed. But there 
having been an appearance before the offi- 
cer by counsel of both parties and a full 
examination and cross-examination of the 
witness, and no showing that the witness 
was present in court, and the course pur- 
sued being conformable to the usual practice 
in the state, we unite in holding that the 
court did not err in allowing the deposition 
to be read, without now deciding that one 
party has in all cases an absolute right to 
use depositions taken by his adversary. As 
the records of the court before the judge 
fixed the precise date at which Andrews' 
petition in bankruptcy was filed, and were 
absolute verity, no error was committed in 
stating that date to the jury. 

To determine whether there was error in 
charging the jury, it is necessary to look to 
the whole charge, so as to asceitain whether 
one part thereof is not qualified by another, 
and thus the law fairly presented. The defi- 
nition of insolvency in this case (the de- 
fendant being a merchant) was not only cor- 
rect, but the allusion to another provision of 
the act, as illustrative of the reason of the 
rule, was unobjectionable. All through the 
charge the court endeavored to enforce up- 
on the jury that it was their exclusive prov- 
ince to weigh the testimony and determine 
what it established. Their attention was 
called to the testimony bearing upon certain 
points to be ascertained, and the rules of 
law in reference thereto stated. If the charge 
were to be considered as to each sentence 
or point, dissevered from the other sentences 
or points in the complex problem, room might 
exist for sharp criticism as to successive de- 
tails; but the question for review is whether 
the law governing the case was fairly and 
correctly stated, and not whether another 
and different mode of presenting them would 
not have been more satisfactory to one or 
the other of the parties litigant 

The law on which is based the plaintiff's 
right to recover, requires these facts to be 
proved: First The vendor was insolvent or 
in contemplation of insolvency, &c. Second. 
The vendee had reasonable cause to believe 
such to be the condition of the vendor. 
Third. The sale was made by the vendor 
with a view to contravene the provisions of 
the bankrupt act. Fourth. The vendee had 
good reason to believe such to be the view 
or intent of the insolvent vendor in making 
the sale. Hence as to the vendor, it must 
be shown that he was insolvent, &c., and 
that he made the sale with the view named; 
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and on the part of tlie vendee, that he had 
reasonable cause to believe the status of the 
vendor to be as charged, and his purpose or 
Intent to be in making the sale a contra- 
vention of the act. 

In ascertaining the alleged act of insol- 
vency, it was proper to charge the jury in 
such a Tvay as to give them a clear view of 
the legal meaning of the term. That was 
■done. Not only was a correct definition of 
insolvency given, as applicable to a mer- 
•chant, but it was illustrated by reference to 
another provision of the act. That illustra- 
tion, so far from being ground of error, was 
^uite appropriate, in order that the jury 
might have a clear understanding of the gen- 
■eral proposition stated. So it was proper to 
•direct the attention of the jury to the dis- 
tinction between "reasonable cause to be- 
lieve" and "actual belief"— between wilfully 
shutting the eyes against demonstrative facts 
and circumstances, and their obvious exist- 
•ence. In that respect the charge was more 
favorable to the defendant than a stricter 
statement of the rule might have justified. 

The statute declares what shall be prima 
facie evidence of a fraudulent transfer, and 
when such a prima facie case is made out, 
and no explanatory evidence is offered, it 
is unnecessary feir the court to enter upon 
minute or elaborate distinctions as to the 
force and effect thereof. The case should be 
treated in the light of the law as applicable 
to the testimony produced, and not with ref- 
erence to supposed or imaginary states of 
proofs possible to be adduced in some other 
•cause. The jury are to be instructed and 
not confused; and there is no need of going 
Ibeyond the legal reauirements of the case 
presented. In the light of the testimony, 
the court was called upon to define the rules 
■of law applicable thereto, and did so without 
repeating each element of the problem as 
it passed to the next in logical order. The 
testimony sufficiently established the insol- 
vency of the vendor, and reasonable cause of 
the vendee to believe the vendor insolvent. 
It also showed that the sale was made out 
•of the ordinary course of business, and con- 
•sequently there was prima facie evidence of 
fraud— fraud on the part of the vendor, in 
which the defendant was directly partici- 
pating. If the law declares a sale under 
;given circumstances prima facie evidence of 
fraud, it is prima facie evidence to all con- 
cerned, to the vendee as well as to the ven- 
dor. It is difficult to perceive how, when 
prima facie evidence of a fact is presented, 
a person has not reasonable cause to be- 
lieve the fact to exist, or, in the language of 
the decision, "to be put upon inquiry." 

Dealing with the case as it thus stands, 
the court below brought with sufficient clear- 
ness to the minds of the jury the legal rules 
by which their action was to be governed, 
and guardedly stated that it wa's exclusive- 
ly for them to give, even to the prima facie 
■evidence, such weight as they might deem 



proper. In referring to the testimony con- 
cerning the mortgage on the property of the 
bankrupt's wife, and the manner in which 
by the contrivance of the defendant and 
bankrupt conjoined, tliat mortgage was paid 
off at the expense of the creditors, the court 
used the strong language in which the law 
characterizes such a transaction. Certainly 
there is no assignable error on that ground. 
If a father-in-law, when his son-in-law is 
known by him to be insolvent, and within a 
few" days of his voluntary application to be 
adjudged a bankrupt, buys out of the usual 
course of trade a large, if not the largest 
portion of the 'insolvent's property, and gives 
notes payable at long dates, and then cashes 
die notes and pays to his own son as mort- 
gagee the money thus furnished, in dis- 
charge of a mortgage on the property of his 
daughter, who is tJie wife of the bankrupt 
son-in-law, it is not improper to say the law 
frowns on such contrivances for using the 
bankrupt's means to the detriment of his 
honest creditors. That transaction obvious- 
ly was the transfer of the bankx'upt's prop- 
erty to his wife in fraud of his creditors, 
through the agency of his wife's father, for 
the benefit of herself and of his son, the 
mortgagee. 

The defect in the declaration was cured by 
the verdict under the statute of jeofails. 
Affirmed. 
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LAWRENCE v. The LIEUTENANT AD- 
MIRAL CALLOMBERG. 

[3 Wkly. Law Gaz. 248.] 

District Court. S. D. New York. 1839.1 

Damages to Cargo — Duty of Master — ^Ixheeext 
Defect. 

[1. A vessel is not liable for injuries to her car- 
go of fruit while she is detained for necessary re- 
pairs, even if the means used by the master to 
preserve it, under the advice of experienced and 
competent persons, were not the most suitable 
and well judged.] 

[2. Fruit shipped being inherently subject to 
decay, and the bill of lading, being qualified with 
that condition, the vessel is not responsible for 
its sound delivsry without evidence of some mis- 
feasance of the master which set in action or ag- 
gravated such tendency.] 

This was a libel in rem filed [by John S. 
Lawrence] against the brig PLiieutenant Ad- 
miral Oallomberg] to recover damages alleged 

1 [Affirmed in Case No. 3,716. Decree of 
circuit court affirmed in 1 Black (66 TT. S.) 170.] 
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to have been sustained by a cargo of fruit 
shipped on board the brig at Palermo, in 
December, 185-^ to be carried to this port. 
The answer averred the full performance of 
the bill of lading, except that 414 boxes of 
lemons and oranges perished from inherent 
tendency to decay, and without fault or neg- 
ligence on the part of the vessel. 

HEJLD BY THE COURT, That the libel- 
ants have not proved that any wrongful act 
had been done by the master of the vessel, 
or that he had been guilty of any culpable 
omission of duty on the voyage, which caus- 
ed the loss or deterioration of the cargo; or 
that the delay of the vessel in Lisbon, where 
she put in for necessary repairs, beyond 
the time reasonably required to obtain such 
repairs, was the immediate or proximate 
cause of the injuries which the fruit sus- 
tained on the voyage. It being proved that 
the efforts of the master, in Lisbon, to pre- 
serve the fruit lost or deteriorated, were 
made in good faith, and under the advice of 
experienced and competent persons, and con- 
formably to the best judgment of the mas- 
ter, the vessel is not responsible for the in- 
juries the fruit may have received, even if 
the means used to save it were not the most 
suitable and well judged. The master was 
quasi agent of both parties, in relation to 
the cargo found in a perishing condition on 
board at Lisbon, and his acts, honestly put 
forth under any emergency, with intent to 
the benefit of both, are to be favorably con- 
strued in his behalf against the complaints 
of either. The fruit being proved to be in- 
herently subject to decay, and the bill of 
lading being qualified with that condition, 
the vessel is not responsible for its sound 
delivery, without evidence of some misfeas- 
ance of the master, which set in action or 
aggravated that tendency. Libel dismissed, 
with costs. 

[NOTE. The decision in this case was affirm- 
ed upon appeal by the shippers to Ihe circuit court. 
Case No. 3,716. The same parties then tooli an 
appeal to the supreme court, which affirmed the 
decision of the circuit court, Mr. Justice Clifford 
delivering the opinion, in which he says: "It is 
conceded that the injmrfes received by the brig 
on the 2d of January fully justified the master 
in bearing away and running into Lisbon as a 
port of distress, to refit the vessel, and rendering 
her capable of continuing and prosecuting the 
voyage. * * * But it was insisted by the 
appellant in the suit against the vessel that the 
repairs were not executed with proper diligence, 
and that the discharging of that portion of the 
cargo in question, and the opening of the boxes, 
and taking out and repacldng the fruit, were im- 
proper and injudicious, and had the effect to pro- 
mote or increase the inherent tendency to decay. 
* * * Looking at the whole evidence, it is 
clear that he sought the best advice he could ob- 
tain, and followed it faithfully, and, notwithstand- 
ing the opinion expressed by certain witnesses to 
the contrary, we are by no means prepared to ad- 
mit that he did not nursue a judicious course to 
prevent the fruit from perishing." With this 
view of the law, the learned justice afBrms the 
decrees of the circuit court denying the claim for 
damages and affirming the decree for freight. 1 
Black (66 U. S.) 170^ 
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Case No. 8,139a. 

LAWRENCE v. NEW YORK. 

[13 Reporter, 742.] i 

Circuit Court, S. D. New York. April 22, 1882. 

Assessments for City Isipbovements— ViLiniTr 
— Fraud— Burden of Proof. 

In an action to set aside assessments as fraudu- 
lent, where the proofs do not show whether the 
complainant or the defendant was affected by 
the fraud, the burden upon the complainant is 
not sustained, and the bill will be dismissed. 

Bill in equity to vacate assessments for 
street improvements upon lands of the ora- 
tors' testator, in the city oi». e\v loi. u^i n 
the ground that the assessments, though 
regular in form, were fraudulent in fact, and 
for that reason void, but constituted a cloud, 
upon the title. 

J. S. Cram, for orators. 

Wm, C. Whiting, for defendant. 

WHEELER, District Judge. The fraud is,, 
in general terms, denied in the answer. 
That fraud is never to be presumed, but 
must be proved, in order to furnish any 
ground for relief or recovei-y, is elementary. 
The burden of proving fraud, and fraud up- 
on their testator in this ease, rests upon the 
plaintiffs. The fraud alleged consisted in 
giving up one contract, against which no ob- 
jection is made, and substituting another at 
largely increased prices, with no apparent 
object except plunder of the funds. This 
would be a fraud noticeable in law in favor 
of the party suffering from it. The cost of 
the work under the first contract would have 
been $99,865.02. Under the second contract 
it was $170,215.51, If the assessments- 
would make any considerable portion of this 
increase come out of the property of the tes- 
tator, they would be, at least, pro tanto,, 
fraudulent as to him. By section 7, c, 326, 
p. 273, Laws N. Y. 1840, the assessments- 
could not exceed one-half the value of the 
land, as valued by the assessors of the ward. 
Of this expenditure 56,531.64 was assessed, 
upon the testator's lands. The case does not 
show what the valuation of them was. What 
was not assessed upon lands was borne by 
the city; what part was borne by the city 

1 [Reprinted by permission.] 
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and what by the landholders does not ap- 
pear. It may be that the assessments 
would not exceed the costs under the first 
contract. It cannot be found from the case 
whether they would or not. If they would 
not, the increase in the cost by the second 
contract would not affect the landholders; 
the increase would defraud the city, not 
them. Proof of a fraudulent increase does 
not make out any fraud upon them. Fraud 
vitiates everything, but only as to those af- 
fected by it The city and the testator both 
may be defrauded by this ti-ansaction. If 
the city is defrauded by having to pay an 
increased amount above the assessments, 
it would be defrauded still further by being 
compelled to lose the assessments. The bur- 
den is not upon the city to show that it, and 
not the testator, was defrauded; and it was 
not cast, upon the city by showing that one 
or the other was. The burden is upon the 
orators throughout to show that the" testator 
was, and this burden. is not sustained. This 
conclusion renders consideration of the oth- 
er questions raised unnecessary. Bill dis- 
missed. 



Case Wo. 8,140. 

LAWEENCB v. NB"W BEDFORD COM- 
MERCIAL INS. CO. 

[2 Story, 471; 10 Hunt, Mer. Mag. 79.] i 

Circuit Courts D. Massachusetts. Oct. Term, 
1843. 

Shipping— Ship Totai, Loss — Right op Master 
TO Sell — Pkoceeds Reinvested — Sanction of 
Master's Acts— Mastek's Right to Cosipessa- 

TION. 

1. Where a ship is abandoned for a total loss, 
the master eaanot sell the cargo, and invest the 
proceeds in other goods, unless he be justified 
by necessity, or by a high degree of expediency. 

[Cited in The Lueinda Snow, Case No. 8,591.] 

2. But if he do make such a sale and invest- 
ment, when they are unnecessary or inexpedient, 
yet, if the parties interested receive the property, 
without objection, and adopt the acts of the masr 
ter, they must bear all proper charges thereupon. 

3. If, however, they receive the property, re- 
serving their rights and waiving no objections, 
and it do not yield a profit beyond the fair value 
of the property shipped, they are liable for no 
charges upon it; but if it do yield such a profit, 
and the master act without fraud, he is entitled 
to be paid a reasonable compensation and his rea- 
sonable expenses, not esceeding such profit. 

Assumpsit on a policy of insurance. A 
verdict being found for the plaintiff, in this 
case, it was, pursuant to the agreement of 
the parties, referred to auditors, to ascertain 
the amount of the loss for which the under- 
writers were liable, deducting the salvage. 
In order to understand the case, it is proper 
to state, that the ship Boston, after the sur- 
veys made at the Bay of Islands, in New 
Zealand, was condemned, because the neces- 
sary repairs would amount to more than the 

1 [Reported by William W. Story, Esq. 10 
Hunt, Mer. Mag. 79, contains only a partial re- 
port] 



ship would be worth after she was repaired. 
She was accordingly sold tt the Bay of Is- 
lands by Hempstead, the master. The mas- 
ter remained there for four months, to take 
care of the property, as was his duty, and 
sold part of the cargo of oil there, and ship- 
ped the remainder of the cargo on board of 
the ship Henry Tuke, bound to New York, via 
Rio Janeiro. By the bill of lading, the ship- 
ment was for New London, with the privi- 
lege to discharge the same at Rio. The 
.master embarked with the cargo on board 
the Henry Tuke, which duly arrived at Rio; 
he there caused the oil to be unladen and 
sold, and the proceeds invested in coffee, 
which was laden on board the Henry Tuke 
and carried to New York, and there sold 
with the consent of the underwriters. The 
master came with the shipment in the ship 
to New York. The coffee sustained some 
damage during the voyage. The report of 
the auditors having been returned to the 
court, objections were taken to ceitain al- 
lowances made to the master, which will 
fully appear in the argument of the counsel 
for the defendants. 

Messrs. Colby and Coflin, for defendants, 
argued as follows: 

In this case, it appears that the master of 
the Boston shipped the oil on board the ship 
Henry Tuke for New York; that the master 
came as passenger; that the ship touched at 
Rio Janeiro, where the master of the Boston 
landed a portion of the oil, invested the pro- 
ceeds in coffee, which he shipped on board 
the said Henry Tuke; that the coffee was 
damaged on the passage, was finally landed 
at New York, and sold. On this state of 
facts, the underwriters have been charged, 
in the adjustment, with the ^Eollowing items, 
viz.: 

Passage of Capt Hempstead in Henry 
Tuke to New York $150 

Expense and board paid at Rio Janeiro 
while unloading oil and loading cofEee. . 190 

Capt Hempstead's board and services, 
17-348 : 365 

Sale of oil at Rio Janeiro. 

Invoice as invested in cofEee. 

Net proceeds of coffee, &c. 

Freight of oil, 10 cents per gal. 5 per 
cent primage. 

Duties. 

Conference and Trapiche. 

Brokerage, % per cent 

Gauging. 

Commissions, 5 per cent. 

Cost of 946 bags coffee invested as per 
invoice. 

Commissions, Joseph Lawrence, 2iA per 
cent 

Survey on damaged coffee. 

Premium on policy of insurance on oil 
from Bay of Islands. 

Benj, Hempstead, for services at Rio, dis- 
posing of oil and buying coffee. 

These items are arranged under different 
heads, in the adjustment, but they are pre- 
sented in this order for the purpose of pre- 
senting our objection. We do not suppose, 
that it is within the range of a master's au- 
thority, after having shipped his cargo home. 
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to speculate upon it at any port he may en- 
ter on tlie passage, and that the underwrit- 
ers shall pay all the expenses of such specu- 
lation, in the way of duties, commissions, 
services, &e., and take upon themselves 
thereby the fluctuations of the market. On 
this principle, he might have exchanged the 
coffee for molasses, and that for lumber, 
and gone to every port this side of Cape 
Horn, to trade and speculate for the under- 
writers. 

The following authorities were then cited: 
Suydam v. Insurance Co., 2 Johns. 143; 2 
Phil. Ins. (2d Ed.) pp. 216-220, 222. 

The captain having chartered the vessel 
to bring the cargo to the United States, had 
no authority to sell it at Rio Janeiro; and 
although this fact may not affect the rights 
of tlie assured, nevertheless, he cannot, by 
his own unauthorized and unwarranted act, 
entitle himself to the compensation, to 
which, under other circumstances, he would 
have been entitled. His charges of commis- 
sions, expenses, &c., arising from this sale 
at Rio, are, on that account objected to. 
The charges of his passage and time (the 
latter especially) are objectionable. By the 
terms of his contract with the owners, he 
was bound to give his time to the ti-ans- 
portation of the cargo, and his lay is pay- 
ment for the time included in making pas- 
sages. There is no reason, therefore, why he 
should, because of the total loss, receive pay 
for his services beyond that which was con- 
templated by his share or lay. The pre- 
mium paid by the owners, for a re-insurance 
of property, which they now say belonged to 
the defendants, by force of the abandon- 
ment, would seem not only to be unjust, but 
unreasonable. 

* 

Messrs. Ohoate and Crowninshield, for 
plaintiff, argued as follows: 

In this case a verdict was rendered in 
favor of the plaintiff for a round sum, and 
liberty was given to the defendants to have 
the amount made up by an auditor. The loss 
has been made up by Messrs. Hales & Wel- 
basky, insurance brokers in the city of Bos- 
ton, which statement the parties take as a 
basis on which to present certain objec- 
tions to the court, instead of an auditor's re- 
port. The defendants' counsel have filed cer- 
tain objections or exceptions to the "state- 
ment" thus made up, which objections we 
will shortly consider. 

1, It is not true, in fact, as stated in the 
beginning of the defendants' statement of ob- 
jections, that the master shipped the oil for 
New York. By turning to the first bill of 
lading, annexed to the master's deposition 
(B, B. Hempstead's), it will be seen that the 
oil was shipped for New London, "with priv- 
ilege to discharge at Rio Janeiro." The true 
statement of the matter is this. Owing to 
damage, which the ship had sustained by 
perils of the seas, as the jury have now 
found, the ship was condemned and sold at 



the Bay of Islands. The whaling voyage, not 
then completed, was broken up. The master 
waited a period of about four months, taking 
care of and presei*ving the property, and then 
shipped the cargo home by the first oppor- 
tunity; and as the ship must, on her voyage 
to the United States, pass directly by Rio 
Janeiro; and as that is usually a good mark- 
ket for oil, he, in pursuance of a right re- 
served in his bill of lading, stopped there 
and sold his oil, and invested the proceeds 
in coffee, and together with tlie whalebone, 
brought it to New York, where it was sold. 

The defendants' counsel raise two principal 
objections, which we will consider in the fol- 
lowing order: 1st. That the master had no 
right to sell his oil at Bio and invest the 
proceeds in coffee, on the underwriters' ac- 
count. 2d. They object to compensating the 
master for his time and services, spent and 
rendered in preserving the property saved, 
and in shipping and selling such portion 
thereof as was shipped and sold under his 
direction and responsibility; for expenses in- 
curred by him while in that service; for 
board at the Bay of Islands, Rio, «&c., and for 
his passages. 

As to the fii-st objection, it will be remem- 
bered, that the owner promptly abandoned 
the property assured to the underwriter, the 
voyage having been broken up, so that the 
master was the agent of the underwritei", 
from the time of the loss; and all the acts 
done by him in regard to the shipping the 
cargo, the salvage of the ship, &c., were for 
account, not of the owiier, but of the under- 
writer. There is no proof or suggestion, that 
the master has not acted with the most per- 
fect good faith, or that the course pursued 
was not perfectly prudent and proper under 
the circumstances. He had no orders or di- 
rections from the plaintiff how to act, but in 
a case of loss, he acted upon his own judg- 
ment for the best interests of all concerned. 
He considered that as the best mode of re- 
mitting the property. The citations from 2 
Johns, and 2 Phil. Ins. are entirely inapplica- 
ble. Those cases refer to an adjustment of a 
partial loss, where there was no abandon- 
ment. The case of Insurance Co. v. Catlett, 
4 Wend. 75, 1 Wend. 561, 1 Paine, 619 (see 
2 Phil. Ins., New Ed., p. 343), is like the pres- 
ent, and seems decisive. See, also, 2 Phil. 
Ins. (2d Ed.) p. 439 et seq. 

2d. As to the master's compensation. When 
the ship was condemned and sold, the mates 
and crew might lawfully leave her and go 
about their business; but the master was 
bound to remain and take care of the prop- 
erty for the benefit of whomsoever it might 
concern. Now here no objection is made as 
to the amoimt charged by the master for his 
expenses and services, that the price is un- 
reasonable, but that he has no such claim. 
If the law devolves the duty on the master, 
it will see him compensated. If he became 
the agent of the underwriter, then the under- 
writer must pay him for his services as 
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agent. Tlie defendants contend, that for 
waiting for the space of four months at the 
Bay of Islands, for his responsibility in ship- 
ping the cargo, selling the vessel, and for 
his accompanying the cargo to Rio, and his 
responsibility and services in selling the oil 
and buying coffee, he is not to be paid! They 
speak of his "unauthorized and un-wan'anted 
act," in selling oil at Kio. But is there any 
proof that the master did not act bona fide? 
They contend, that his lay as master com- 
pensates him. "We submit, that liis lay com- 
pensates him for his duly on the whaling 
voyage to the same extent, that it does the 
crew, but no further; and that, from the time 
of the loss, he assumes a new duty, and is 
entitled to a new compensation. He is no 
longer acting for his own advantage. In- 
deed, the usage to compensate a master un- 
der such circumstances, has been too well 
settled to be now questioned. For his mere 
passage home, there may be a question 
whether the underwriters be liable; but we 
submit, that this is not that case. He went 
in the same ship as that in which the cargo 
was shipped; it was in his charge, and he 
was to decide at Rio whether to sell there or 
not He was in the service of the under- 
writers and acting for them, and they should 
pay his .expenses. He might very likely have 
procured employment, or another voj^age, at 
the Bay of Islands, but he was not at liberty 
to seek it The freight of the oU, merchants' 
commissions, duties, and general charges and 
expenses at Bio, are a proper charge on the 
coffee purchased and oil sold, just as much 
as the same charges at home would be. It 
was the property of the underwriters, not 
ours. The salvage came to our hands charged 
with these expenses; we had no power to re- 
sist them. We account only for what we re- 
ceive. If the underwriters are dissatisfied 
with th'le charges, they must look elsewhere 
for redress. The master first deducts his 
charges; we cannot prevent it So does the 
commission merchant 

In the next place, as to Mr. Lawi'ence's 
commission. He went to New York by the 
consent and authority of the defendants, and 
took charge of the cargo on its arrival there, 
and attended to the sale of ,it; of course, he 
is entitled to the usual commission. This ob- 
jection, however, does not seem to be insisted 

There is one charge, nowever, about which 
we tliink that the objection is pei'haps well 
taken. When Mr. Lawrence heard of the 
loss, finding there was to be a dispute, ex 
majori cauteia, he insured the salvage home, 
"for whom it might concern," and he charges 
that premixmi. Now, as the salvage w.ns by 
the abandonment, at the risk of the detena- 
ants, perhaps he had no right to charge them 
with a premium of insm-ance on that. 

STORY, Ckcnit Justice. In the present 
^se, the abandonment having been made in 
.due season for a total loss by the perils of 



the seas, and a verdict having been found in 
favor of the plaintiff for a total loss, it is 
clear, that from the time to which the aban- 
donment relates, that is, from the time of the 
condemnation and sale of the Boston, the mas- 
ter became, and was the agent of -the under- 
writers. It follows, that all his acts, whether 
rightful or wrongful, in the shipment and sale 
of the oil, and in the investment of the pro- 
ceeds, in coffee, are to be treated as acts of 
che agent of the imderwritera and not of the 
assured, and that the underwriters are solely 
responsible therefor- Still, however, as, in the 
present case, it is thought desirable by all the 
parties to have the questions raised finally 
disposed of, in order to prevent future litiga- 
tion or controversy, I have no objection to 
state my own view of them. In the first 
place, I deem it perfectly clear, that Oapt 
Hempstead's necessary expenses at the Bay of 
Islands, in taking care of the property insured 
while there, and until the shipment of the oil 
in the Henry Tuke, together with a reasonable 
compensation for his services, are to be a 
charge upon the underwriters. If his accom- 
panying the shipment of the oil was a reason- 
able and prudent act for the benefit of the 
underwriters, and if the oil had been carried 
to New York, I have no doubt, that his pas- 
sage to New York in the Henry Tuke ought 
also to be a charge upon the imderwriters. 
The difficulty, that arises, is from the sale of 
the oil at Rio Janeiro, and the investment of 
the proceeds in coffee there. If that sale was 
a highly reasonable and prudent act, such as 
the master ought, in pursuance of his duty, to 
have adopted for the benefit of his principals 
(the underwriters), then his passages to Rio 
and from thence to New York, in the Henry 
Tuke, ought also to be a charge upon the 
underwriters, as well as his expenses at Rio 
Janeiro, and also a reasonable commission for 
his services in the sale and investment of the 
proceeds in the coffee. Now, certainly, a 
master of a ship, in a case circumstanced like 
the present has not a right, as a matter of 
course, to dispose of the property confided to 
his care, and to invest the proceeds thereof 
In other goods upon speculation. There must 
be either a necessity for the sale, or, at least, 
it must, "With reference to the voyage and tlie 
nature of the property, be in a very high de- 
gree expedient; otherwise it will be treated 
as a tortious conversion. If, on the other 
hand, the master does make a sale, without 
such necessity or high expediency, and it 
turns out to be advantageous to the parties 
interested, and they adopt the acts of the mas- 
ter, and receive the property without reserve 
or objection, that wUl amoimt to a ratification, 
and they must then talce the property or its 
proceeds cum onere. If, on the other hand, 
they receive the property, or its proceeds, re- 
serving all their rights, and waiving no ob- 
jections, then tliey are entitled to receive the 
proceeds, without any charges upon them, if 
the proceeds do not yield a profit to them 
beyond the fair value of the property shii>ped. 
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and so improperly converted, as it would have 
been on its arrival at the original port of 
destination. But if a profit ultra such value 
has come to the hands of the underwriters, by 
reason of the new investment, then I think that 
if the master has acted without fraud, and 
under a mere mistake of judgment, he ought 
to be entitled, out of those profits, to receive 
his reasonable expenses, and also a reasonable 
compensation for his services, not exceeding 
those profits. Now, there is nothing in the 
facts and circumstances presented by the re- 
port in the present case to enable me to pass 
any judgment upon these matters. They 
must, if they furnish grounds for controversy 
between the parties, be specially ascertained 
by the auditors, and with their judgment 
thereon be reported to the court. 

These remarks, I believe, are sufficient to 
furnish an answer to all the objections and 
suggestions made at the argument, except 
those which respect ilr. Lawrence's commis- 
sions, and his claim for the premium upon the 
new policy on the oil from the Bay of Is- 
lands. The latter claim is svirrendered by his 
counsel, and is clearly unmaintainable. The 
former is silently abandoned by the counsel 
for the defendants; and, indeed, as the sale 
was made by Sir. Lawrence, with the consent 
of the underwriters, it is clearly a charge 
which ought to be borne by them. 
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Case TTo. 8,141. 

LAWRENCE v. REMINGTON. 

[6 Biss. 44.] 1 

Circuit Court, W. D. Wisconsin. April, 1874. 

Practice at Law — Pexdexct op Suit in Anoth- 
er State — Plea ix Bar. 

1. The pendency of a suit in a court of general 
jurisdiction in another state, in which property 
sufficient to satisfy the demand had been at- 
tached, is a bar to a second suit in this court. 

rCited in Radford v. Folsom, 14 Fed. 100; 
The Haytian Republic, 57 Fed. 512.] 

2. The rule in some courts that the pendency 
of an action in a foreign jurisdiction is not plead- 
able in abatement, does not apply where the plain- 
tiff has secured his debt by attachment in such 
action. 

This was an action upon a judgment re- 
covered in this state in favor of the plain- 
tiff [Mary J. Lawrence], to which the de- 
fendant [Henry W. Remington] has inter- 
posed two defenses: First. That an action 
is pending for the same cause in the dis- 
trict court of the state of Iowa, for the 
county of ISIuscatine, a court of general 
jurisdiction, in which the property of the 
defendant to an amount exceeding in value 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



the sum due upon such judgment and costs, 
has been attached and held to answer any 
judgment that may be recovered in said 
court by the plaintiff against the defendant, 
and that issue has been joined in said suit, 
and the same is now in readiness for trial. 
Second. The defendant's discharge under 
the insolvent laws of this state since the 
recovery of the judgments sued upon, and 
alleging that he was then and still is a resi- 
dent of this state, and that the contract 
upon which the judgment was obtained was 
made in this state, and that the plaintiff 
when the contract was made, and at the 
time of obtaining such judgment, was also 
a resident of this state. 

Tenneys, Flower & Abercrombie, foi* 
plaintiff. 
J. H. Carpenter, for defendant. 

HOPKINS, District Judge. These issues 
were by stipulation of the parties tried by 
the court, and the evidence fully sustained 
the allegations in the answer. But it was 
shown that, before the defendant instituted 
his proceedings in insolvency, the plaintiff 
had removed from the state and was not 
there, and has not since been a resident or 
citizen, and did not appear nor participate 
in those proceedings. 

To parties not acquainted with the prac- 
tice under the code of this state, the mode 
of pleading adopted here must seem quite 
anomalous. But the Code of Practice of 
this state allows parties to set up in their 
answers as many defenses as they have. 
This has been construed to aUow matters in 
abatement and bar to be set up in the same 
answer, as was done here. Sweet v. Tut- 
tle, 4 Kern. [14 N. Y.] 465; Gardner v. Clark. 
21 N. Y. 399; Freeman v. Carpenter, 17 
Wis. 126. 

To avoid confusion, the judge, if the case 
is tried before a jury, orders a special ver- 
dict, and when it is tried by the court, he 
directs the kind of judgment to be entered, 
either in abatement or bar, as the case may 
demand. 

In this ease I think the action should be 
abated. The plaintiff having an action 
pending in the state of Iowa, for the same 
cause, and property attached there suffi- 
cient to pay the judgment, in case one is re- 
covered, she cannot maintain this action in 
this court. This suit is wholly unnecessary, 
and a suit which is unnecessary is oppres- 
sive and vexatious, and should not be sanc- 
tioned or sustained by a court. 

I know it is held in some cases that the 
pendency of an action in a foreign jurisdic- 
tion is not pleadable in abatement, and one 
reason assigned is that a party may not be 
able to obtain satisfaction of his judgment 
in such jurisdiction, if he obtain one, so 
that in order to furnish all reasonable fa- 
cilities he is allowed to proceed in the 
courts of different states. Walsh v. Dur- 
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kin, 12 Jolins. 99; Bowne v. Joy, 9 Johns. 
221. 

But I do not understand that this doctrine 
has been carried to the extent to allow a 
party who has secured his debt by attach- 
ment of propei'ty sufficient to satisfy his 
claim in a foreign jurisdiction, to sue in 
another jurisdiction without abandoning 
his prior suit. Embree t. Hanna, 5 Johns. 
101; Wheeler v. Raymond, 8 Cow. 311, note 
a; Imlay v. EUefsen, 2 East, 457. 

In Earl v. Eaymond [Case No. 4,243], it is 
held that the pendency of a suit in a state 
court, between the same parties, for the same 
cause of action, when it does not appear that 
any property had been attached, was plead- 
able in abatement in the federal courts. Jus- 
tice SIcLean refers in his opinion to cases in 
9 and 12 Johns., above cited, but declines to 
follow them. In Smith v. Atlantic Mut Fk*e 
Ins. Co., 2 Fost (N. H.) 21, the court sus- 
tained the plea of another action pending in 
the federal court of that state. The judgment 
of the Iowa court in the suit upon this judg- 
ment would be a bar, and pleadable as such 
to an action in this court upon the same judg- 
ment, if the suit were commenced after such 
judgment It is now well settledthat a judg- 
ment of a state court of competent jurisdic- 
tion merges the cause of action, so that a suit 
in the federal courts cannot be sustained upon 
the same cause of action. Mason v. Bldred, 6 
Wall, lis V. S.] 321; Eldred t. Bank, IT 
Wall. [84 TJ. S.] 545. 

According to that docti-ine, I do not discover 
any reason in holding that the pendency of 
such suit should not be pleadable hi abate- 
ment. If the judgment, when recovered, 
would be a bar, the pendency of the suit to 
recover it should operate as a suspension of 
the right to sue upon the same cause of. action 
during such pendency. 

I tliink, therefore, this action should be 
abated and the writ be quashed, and order 
judgment accordingly, without considering at 
all the second ground of defense. 

To a plea of another action pending, it is a 
good replication that since the filing of the plea 
the suit had been dismissed. Chamberlain v. 
Eckert [Case No. 2,576]. 
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Case No. 8,14S. 

LAWRENCE v. The ROANOKE. 

[N. y. Times, Dec. 27, 1856.] 

District Court, S. D. New York. 1856. 

Collision— Steam and Saii/ Vessels— Eight of 
Sail Vessel to Hold Course. 

[A steamer is solely in fault for a collision witli 
a sail vessel which she saw in good season, where 
the sail vessel holds her course.] 

[This was a libel in rem by Sebastian D. 
Lawrence and others against the steamship 
Roanoke for collision.] 



Beebe, Dean & Donohue, for libelants. 
Mr. Van Winkle, for claimants. 

Before INGERSOLL, District Judge. 
. The libel in this case was filed by the 
owners of the schooner Sidney Miner, to re- 
cover for the loss of the schooner and a full 
cargo of coal and marble, by a collision with 
the steamboat, which happened about 11 
o'clock on the night of April 5, 1856, about 
18 miles south of Barnegat. The night was 
clear with a good breeze from the north- 
west. The schooner was bound from Phila- 
delphia to Boston, heading N. E. by N., 
closehauled, with her larboard tacks aboard, 
and did not change her course; but when 
she discovered the steamer approaching, one 
point on her larboard bow, her mate swung 
a light The steamer was heading S. S. W., 
and first saw the schooner a point on her 
starboard bow, when her helm was star- 
boarded, and then afterwards starboarded 
again, and the steamer struck the schooner 
stem on, amidships, on the larboard side, 
cutting her in to her main mast and sinking 
her in a few minutes. 

JIELD BY THE COURT: That the schoon- 
er, having kept her course, was guilty of no 
fault. That the collision was occasioned by 
the wrong manoeuvre of the steamboat in 
starboarding her helm, whereas she should 
have ported it Decree for libelants, with a 
reference. 
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Case :No. 8,143. 

.LAWRENCE v. SCHUYLKILL NAV. CO. 

[4 Wash. 0. O. 562.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 

1825. 

AccoDST Stated— Effect of Receipt — Mistake 

AS TO Legal Rights — CoititECTios of 

Brrors— Compromise. 

1. A receipt in full on a settled account is not 
conclusive on the parties, but is merely prima 

» facie evidence of what it purports, and may be 
opened if it be unfairly obtained, or be given un- 
der a mistake of facts or of the legal rights of the 
party complaining, for the correction of such er- 
rors as may be made out by proof. But yet if it 
be the result of a compromise, it is binding. 
[Cited in Leak v. Isaacson, Case No. 8,160; 
Fire Ins. Ass'n v. Wickham, 141 U. S. 564. 
12 Sup. Ot. 89.] 
[Cited in Fuller v. Crittenden, 9 Conn. 406; 
Kelly V. Perseverance Building Ass'n, 39 
Pa. St. 151. Cited in brief in Ball v. Mc- 
Geoch. 81 Wis. 160, 51 N. W. 445.] 

2. What kind of mistake is sufficient to admit 
of correction. 

This action was brought to recover a bal- 
ance of accoimt claimed to be due to the plain- 

1 [Originally published from the MSS. of Hon. 
Budirod Washington, Associate Justice of tlie 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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tiff, under the following circumstances. The 
plaintiff was employed to execute certain 
stone work, in constructing the locks on the 
Schuylkill Canal, for which he was to receive 
a stated compensation, as was proved hy wit- 
nesses on the trial. After the work was com- 
pleted, there was some dispute between the 
parties as to the quantity of work done and 
the price; and one of the ofltieers of the com- 
pany was directed, hy one or more of the 
directors, to make out the account, which he 
did. The plaintiff was then desired to come 
to Philadelphia to receive what was due to 
him. He did so, when an account was pre 
sented to him by the directors, making the 
balance due to him to be §3833 (but whether 
it was the same as the one above alluded to, 
or one variant from it, did not appear in evi- 
dence), with the following memorandum sub- 
joined, viz. "This account is to include eveiy 
claim I have against the Schuylkill Naviga- 
tion Company." This memorandum was sub- 
scribed by the plaintiff, who gave also to the 
company, at the same time, a receipt ac- 
knowledging that he had received from them 
?3833 being the full amount due on the set- 
tlement of all his accounts against the said 
company. The sum claimed in this action -is 
about ?4000 more than that for which the re- 
ceipt was given, and appeared from the evi- 
dence to arise principally from the difference 
between the quality and price of the work 
stated in the above settled accoimt, and those 
proved by the witnesses. The only question 
of law was, whether the receipt in full, and 
the settled account, ought to be opened or not? 
The counsel for the plaintiff stated the follow- 
ing cases: 1 Johns. 145; 5 Johns. 68. For 
the defendant were cited: 1 Esp. 84, 279; 
Thompson v. Fausset [Case No. 13,954]. 

Charles & Joseph R. IngersoU, for plaintiff. 
Sergeant & Binney, for defendants. 

WASHINGTON, Oii'cuit Justice (charging 
jury). The only question which the court has 
to deal with is a mixed one of law and fact. 
The former is, whether a settled account, or 
a receipt in full, can, under any circumstan- 
ces, be set aside, and parol evidence admitted a 
to coiTect errors in them; and if they can, 
then (2) under what circumstances can it be 
done? The question of fact, which the jury 
will have to decide, is, whether the circum- 
stances are proved to exist in the present 
case? 

The principles laid down by this court in 
the ease of Thompson v. Fausset are admitted 
by the counsel on both sides to be correct; 
and all therefore that will remain to be done 
will be to apply them to the present case. 
These principles are (1) that a receipt in full 
is not conclusive, but is mere prima facie evi- 
dence of wliat it pui-ports; (2) that if proof 
be made that it was unfairly obtained, or that 
it was given under a mistake of facts, or of 
the legal rights of the paity who gives it, it 
is open for examination of any errors which 



[15 Fed. Cas. page 80] 



may be pointed out and proved; (3) but if 
the claim of the person giving the receipt in 
full be honestly contested, and a compromise 
be agreed upon, both parties are bound by it. 
Lastly. That being prima facie evidence of 
what it purports, the party who would im- 
peach it on the ground of unfairness or mis- 
take, must maintain his allegation by proof 

There is no charge of unfairness on the 
part of the defendants in this ease. Wheth- 
er there is any evidence to support a sug- 
gestion of the plaintiff's counsel that the 
plaintiff was tempted by his necessities, and 
the prospect of having them immediately re- 
lieved, to sign the memorandum and receipt, 
the jury will say. And even if that fact 
be proved, it will not be sufficient to open 
the account and receipt, unless it appears 
that the defendants took advantage of the 
circumstances to practise an imposition on 
the plaintiff. Whether the defendant ex- 
amined the account, and imderstood it, be- 
fore he signed the memorandum, does not 
appear, as no person who was present at 
the time, has been examined as a witness; 
but it may be observed, in the absence of all 
testimony on the subject, that it may fairly 
be presumed, that no man of ordinary cau- 
tion will put his signature to an acknowl- 
edgement of the correctness of an account, 
and give a receipt in full for the balance 
stated in it, without first examining and 
understanding it. 

The whole question then turns upon the , 
matter of fact, whether that kind of mis- 
take which the law allows to be sufficient to 
open a settled account, or to let in evidence 
to explain and control a receipt in full, ex- 
ists in the present case? And here it may 
be material to explain what kind of mis- 
take is meant. It is not sufficient for the 
party who attempts to impeach the instru- 
ment to aUege an error in the account, by 
merely offering proof, that for the same 
services as those stated on it, other persons 
had received a higher rate of compensation, 
or even that such was agreed to be paid in 
the particular case; because, if the parties, 
with a full knowledge of their rights, agree 
to vary from the prices so proved, they have 
an undisputed right to do so, and conse- 
quently, such variances cease to be errors, 
in virtue of such agreement. For what is a 
settled accoimt, and a receipt in full, but 
agreements that such account is correct, and 
that the claim of the party giving the receipt 
has been fully satisfied? And this agree- 
ment being subsequent in date to that which 
gave rise to the transactions, must operate 
to show either that the witnesses to prove 
that agreement are mistaken, so far as they 
contradict the settled account, or that the 
parties had afterwards thought proper, from 
a spirit of compromise, or from some other 
motive, to qualify and change the agree- 
ment so proved, and thus far to control it. 
But to set aside, or open the account, so as 
to let in explanation, the party must, in ad- 
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dition to sucli evMeuce, prove satisfactorily 
tbat, iu agreeing to those instruments, lie 
acted under an ignorance and mistake of 
liis rights, either in point of law, or as to 
facts; for in such a case, all idea of com- 
promise is necessarily excluded. The error 
may he so apparent, and of such a nature^ 
as to prove, per se, the matter which is 
meant; such, for example, as miscalculation. 
But if the party is not shown to have acted 
under such ignorance, or mistake, the mere 
signing of the account or receipt, ought to 
he considered as evidence of a compromise 
under a new agreement. The question of 
fact, whether the plaintiff acted under the 
kind of mistake which has heen mentioned, 
is to he decided by the jury; and if he did 
not, in their opinion, then the verdict ought 
to be for the defendants; if otherwise, the 
jury must examine the account, and correct 
any errors in it which are satisfactorily 
proved to exist. 
Yerdiet for the defendants. 



Case No. 8,144. 

LAWRENCES et al. v. SHERMAN. 

[2 McLean, 488.] i 

Circuit Court, D. Illinois. June Term, 18il. 

Sale uxder Defective Bxecdtiok — Coloh of 
Office — Sheuiff Liable for Acts of Dep- 
uty — ^Pbopekty Claisieu bt Third Pautt. 

1. Proof that a slierifiE, or other public officer, 
acted as such, is sufficient. 

[Cited in State v. Roberts, 52 N. H. 496.] 

2. Where a deputy sheriff has sold property 
under a defective execution, the principal is 
chargeable, he having sanctioned the transac- 
tion. 

3. By the statute of Illinois, where property is 
claimed by a third person, a jury is required to 
be summoned by the sherifiE to try the right, and 
their verdict must be in writing under their sig- 
natures. Parol proof of such a proceeding. is not 
admissible. 

4. This writing it is in the power of the sheriff 
to produce, and he must produce it, or show that 
it has been lost or destroyed. 

[This was an action at law by Lawrence 
and Emmerson against Sherman.] 

Mr. Butterfleld, for plaintiffs. 
Mr. Spring, for defendant. 

OPINION OF THE COURT. This is an 
action of trover, for certain articles of ready- 
made clothing and two pieces of cloth. This 
IH'operty the plaintiffs insist belonged to 
Hilary Sewell, she having received it from her 
father, and for whom the plaintiffs act as 
ti'ustees. The defendant filed the general is- 
sue. On this issue the capacity in which the 
plaintiffs sue is not, they insist, contested. 
A deed, however, was introduced showing the 
appointment of the plaintiffs as trustees, and 
the title to the articles claimed was proved to 
be in them, though Mary Sewell had posses- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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sion of them. The property was levied on 
by virtue of an execution in behalf of the 
State Bank y. G. Doolittle, issued to the de- 
fendant, who is sheriff, as the propei-ty of 
Doolittle. The property was levied on, and 
sold by Smith the deputj' sheriff. The execu- 
tion seems not to have been sealed, and it 
was objected that the deputy was not author- 
ized to act under it, and that the act did not 
bind his prhicipal. But the couit held, that 
the act being done under color of authority, 
and having been sanctioned by the principal, 
he was responsible. They, also, held that no 
other proof than that the defendant acted as 
sheriff was necessary to charge him as such, 
By a statute of Illinois, when property is 
levied on which is claimed by a person, other 
than the defendant, the sheriff or other officer 
is required, on notice of such claim, to sum- 
mon a jury of twelve persons, and, after be- 
ing sworn, the evidence of property is heard 
by them, and they return their verdict, in 
writing, under their signatures, and this ver- 
dict, if against the claimant, is a justification 
to the sheriff in selling the property. Parol 
proof of this proceeding was offered and over* 
ruled by the court The effect of this pro- 
ceeding is a justification of the sheriff. The 
inquest was called by him, on notice of the 
claimant, and he superintended the inquiry. 
He has possession or control of this action of 
the jury, and no excuse is offered why the 
writing is not produced. It is the best evi- 
dence, and no proof of a secondary character 
can be received, unless it be shown that the 
written verdict is lost or destroyed. 

The jury found for the plaintiff, ou which a 
judgment was rendered. 
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Case No. 8,145. 

LAWRENCE v. UNITED STATES. 

[2 McLean, 581.] i 

Circuit Court, D. Michigan. Oct. Term, 1841. 

Official Bonds — Suit against Surety — Re- 
ceipts OF Postmaster — Judgsient more 

THAS PeSALTT of BoND. 

1. A transcript from the postoffice department, 
to show the indebtment of a postmaster, need not 
contain a full- copy of his quarterly returns. In 
such return, the postmaster strikes the balance 
due by him, and this is sufficient to charge him. 

2. Where the surety is charged with receipts, 
for postage, for a part of the quarter, the return 
for the full quarter is evidence, to show an aver- 
age liability for a part of it. 

3. A payment made, by a postmaster, of a 
greater sum than the receipts for the preceding 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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quarter, should be applied as a credit for the 
quarter, as well before as after the date of the 
bond. 

4. On a penal bond, a judgment can not be 
rendered beyond the penalty. 

[Error to the district court of the United 
States for the district of Michigan.] 

Mr. Frazer, for plaintiff. 

Mr. Goodwin, Dist, Atty., for defendants. 

OPINION OF THE COURT. This case is 
brought before this court, by a writ of error, 
to the district court. The action was brought 
against Lawrence, as security on a bond, 
in the penalty of two thousand dollars, given 
by Adams, as deputy postmaster, dated the 
21st February, 1837. On the trial the district 
attorney offered a transcript, from the books 
of the postoffice department, showing the 
amount of the defalcation of the late post- 
master. To the admission of this transcript, 
in evidence, the defendant objected— First. 
Because it does not purport to contain cop- 
ies of the quarterly returns of the postmaster, 
but merely a statement of his indebtment 
Second. Because it purports to contain a 
statement of the account of the postmaster, 
and an indebtment, on his part, anterior to 
the date of the bond. 

And it is insisted that the court erred in 
permitting the transcript to be read, as evi- 
dence, and, also, in its instructions to the 
jury— First. By informing them that the 
whole of the transcript was evidence. Sec- 
ond. By charging the jury that they should 
apply the credit, of $708 69, under the date 
of 15th April, 1837, to the payment of the 
item on the debit side, of §699 24, being for 
the quarter of the 1st January, to the 31st 
March, 1837. Third, By instructing the jury 
that it was competent for the district at- 
torney to apply said credit to a prior indebt- 
ment of said postmaster. Fourth. By char- 
ging the jury, if they found the balance due 
to exceed the penalty in the bond, they could 
find the penalty, and interest. Fifth. By 
rendering judgment for the penalty and in- 
terest, found by the jury. 

The counsel for the plaintiff in error in- 
sists that the admission of this transcript in 
evidence, being in derogation of the common 
law, should strictly conform to the statute; 
and, in support of this position, a reference 
is made to the case of Smith v. U. S., 5 Pet. 
[30 U. S.] 300. In that case the court say, 
where copies are made evidence by statute, 
the mode of authentication required must be 
strictly pursued. Against the authentication 
of the transcript, in this case, there seems to 
lie no valid objection. But, it may be ad- 
mitted, that the body of the transcript must, 
substantially, conform to the statute. 

The first question to be considered, is, the 
■objection to the admission of the transcript, 
as evidence, because it does not purport to 
contain copies of the quarterly returns of 
the postmaster, but a statement of his in- 
debtment. These quarterly returns consist. 



on the debit side, of the gross amount re- 
ceived for postages during^ the quarter; and, 
on the credit side, are entered the commis- 
sions of the postmaster, the incidental ex- 
penses, and some other items; which, be- 
ing deducted from the amount on the debtor 
side, shows the amount due, by the post- 
master, at the close of the quarter. And 
this balance is stated, by the postmaster, in 
his return. That this amount is stated in 
the transcript, as an indebtment against the 
postmastei*, without enumerating the other 
items of the return, is the objection made. 
If this balance were stmck, by the account- 
ing officers of the postoffice department, 
from the items composing the quarterly re- 
turn, the objection would be fatal. For, in 
a case like the present, it is not the action 
of the department which is to bind the de- 
partment, but the judgment of the court and 
jury, on the evidence on which that action 
was founded. The balance, charged, was 
sti-uek by the postmaster himself, and ac- 
knowledged by him, in his return, to be the 
amount of his indebtment. It does not, 
therefore, come within the rule, which re- 
quires the items in the original account to 
be certified, and not the balance ascertained 
by tiie accounting officers. 

The next objection to the admission of the 
transcript, is, that it shows an indebtment 
of the postmaster anterior to the date of tlie 
bond. It is clear that the security can only 
be charged, for defalcations of the postmas- 
ter, subsequent to the date of the bond. But 
the bond bears date the 21st February, near 
the middle of the quarter, which commenced 
the 1st January, 1837, and ended the 31st 
March; and, as the postmaster is not re- 
quired to keep an account of the receipt of 
postages, except the gross amount within 
the quarter, the sum received, from the date 
of the bond to the close of the quarter, can 
only be ascertained by an average estimate 
on the sum received during the quarter. To 
enable the jury to make this estimate, it 
was proper to admit the transcript, in evi- 
dence, which showed the amount of postages 
received for the quarter. And, in this view, 
the instruction of the court to the juiy, that 
the whole of the transcript was relevant and 
proper evidence, which is objected to, was 
right. The second instruction, that the jury 
should apply the credit .of $708 69, under 
date the 15th April, 1837, to the payment of 
the item of $699 24, on the debit side, is also 
objected to. The latter sum was the net 
amount of postages for the quarter. Pay- 
ments are made by postmasters, either on 
the di-afts of the department, or by deposits 
in some bank, as directed; and credits are 
given at the time of such payments or de- 
posits. The above credit was given the 15th 
of April, and the question is, how it should 
be applied. That this sum included the 
postages received for the entire quarter, is 
apparent; and it is equally clear that it was 
properly applied, under the instruction of 
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tlie court, in discbarge of postages received 
for. the quarter, as well before as after the 
<Iate of the bond. At the time of the pay- 
ment, two weeks of the new quarter had 
•expired, and the sum paid must have inelud- 
■ed a part, or the whole, of the postages re- 
•ceived during that time. It is in this way 
that the excess of the payment, over the 
amount due for the preceding quarter, is ac- 
counted for. This was an application of the 
■credit not only authorized, but required, from 
the face of the transcript. It can not be 
supposed that the postmaster paid the above 
sum in advance of the receipts of his office; 
nor is there any doubt as to the intent with 
which the payment was made by him, and 
received by the department. And, where 
this is the case, there is no occasion to refer 
to the general doctrine, as to the right of the 
one party, or the other, to make the applica- 
tion of the payment. 

The two last exceptions to the charge, that 
the juiy could find interest on the penalty of 
the bond, for which judgment was rendered, 
will be now considered. There is some con- 
trariety in the authorities on this point. In 
the ease of Lowe v. Peers, 4 JOurrows, 2228, 
Lord Mansfield said: "There is a difference 
between covenants in general, and covenants 
■secured by a penalty or forfeiture. In the 
latter case, the obligee has had his election. 
He may either bring an action of debt lor 
the penalty, and recover the penalty; or, if 
he does not choose to go foi tne penalty, he 
may proceed upon the covenant, and recovei 
more or less than the penalty, toties quoties." 
This point seems not to have been involved 
in that case; and it must be regarded, rather 
jis a dictum by his lordship, than a solemn 
decision. But it is considered law by Espi- 
nasse, in the 2d volume of his Nisi Prius, 279, 
In the case of Lord Lonsdale v. Church, 2 
Term R. 388, where a motion was made to 
stay proceedings, on the payment of the pen- 
alties of the two bonds, on which suit was 
brought. Justice BuUer expressed dissatis- 
faction with the decision, in White v. Sealy, 
1 Doug. 49, and cited Collins v. Collins," 2 
Burrows, 820, and Holdipp v. Otway, 2 
Saund. 106, where the interest, beyond the 
penalty of the bond, was recovered by way 
of damages. In Graham v. Bidkham, 4 Dall. 
£4 U. S.] 149, 2 Yeates, 32, it was held that 
where the penalty is not in the nature of 
stated and ascextained damages, the injured 
party may recover beyond the penalty. That 
•case was brought on a contract, for the ti-ans- 
fer of stock, not under seal. The same doe- 
trine was held in the case of Harris v. Clap, 
1 Mass. 308. And in the case of U. S. v. 
Arnold [Case No. 14.469], Mr. Justice Story 
says, "I think the true principle supported 
T)y the better authorities is, that the court 
cannot go beyond the penalty and interest 
thereon from the time it becomes due by the 
breach." The jtidgment in that case was af- 
firmed on a writ of error, but the above point 
Tvas not considered. [Arnold v. XJ. S.] 9 



Cranch [13 U. S.] 104. In Marthi v. Taylor 
[Case No. 9,166], the court say, "in an action 
of covenant, on an agreement under a pen- 
alty, the jury, in estimating the damages, are 
not bound to give the penalty only; but 
where the penalty is in the nature of liqui- 
dated damages, the stipulated simi must gov- 
ern the jury in estimating damages." That 
damages may be recovered beyond the pen- 
alty is laid down in 4 Mass. 333; 7 Am. 
Com. Law, 244; 2 Am. Com. Law, 441; and 
Banlv of U. S. V. Magill [Case No. 929]. 

There are many cases opposed to these de- 
cisions. In Brangwin v. Perrot, 2 'V^. Bl. 
1190, a motion was made to pay the p.enalty 
of the bond, when Chief Justice De Grey ob- 
served, "This is really so plain a case that 
one knows not what to say to. make it clear- 
er. The bond ascertains the damages by 
■consent of parties. In WhitR v. Sealy, 1 
Doug. 49, Buller concurred with Ashurst and 
Lord Mansfield that the defendants were lia- 
ble only for the penalty. In the case of Tew 
V. Earl of Winterton, 3 Brown, Ch. 490, and 
in Knight v. JIaclean, Id. 496, Lord Thurlow 
held that the penalty was the extent of the 
obligor's liability. 

Afterwards, the king's bench, in Wilde v. 
Clarkson, 6 Term R. 303, decided that more 
than the penalty could not be recovered. 
Lord Kenyon said, "I cannot accede to the 
case of Lonsdale v. Church." The same prin- 
ciple was recognized in McOlure v. Dunkin, 
1 Bast, 436, and in Hefford v. Alger, 1 Taunt. 
218; 2 Wash. [Va.] 143; Clark v. Bush, 3 
Cow. 151; Fairlie v. Lawson, 5 Cow. 424; 
Goldhawk v. Duane [Case No. 5,511]. But 
the decision in the case of Farror v. U. S., 
5 Pet. [30 U. S.] 385, is most authoritative on 
this court. That action was brought on a 
bond, in the penalty of thirty thousand dol- 
lars, given by Rector, and signed by the 
plaintiffs in eiTor as sureties for the faithful 
performance of the duties as surveyor gen- 
eral. The jury found a verdict in favor of 
the United States for forty one thousand dol- 
lars, on which a judgment to recover the 
damages assessed was rendered. 

The supreme court say, "It is perfectly clear 
that against the sureties a judgment cannot 
be rendered beyond the penalty to be dis- 
charged on payment of what is actually due; 
which, of course, can only be where it is a 
sum less than the penalty." That a release 
of the excess of the damages would not cure 
the form of the judgment so as to authoriza 
its affirmance. This language cannot be 
misunderstood. It lays down, in express 
terms, that the judgment against the surety 
cannot exceed the penalty. And this equally 
excludes damages beyond the penalty, for in- 
terest or on any other ground. The rule 
which gives interest on 'the penalty from 
the breach of the condition would seem to be 
reasonable: but as this would make the judg- 
ment greater than the penalty, it would be in 
conflict with the above decision. And it 
seems to be impossible to avoid the pressure 



LAWRENCE (Case No. 8,146) 



[15 Fed. Cas. page 84] 



of its authority. "Where the condition of a 
penal bond is not for the faithful application 
of public moneys, but jfor the performance 
of other duties, public or private, the dam- 
ages could be ascertained only by the amount 
of injuiy sustained. In such a case it would 
be difficult to apply the rule that interest 
shall be recovered on the penalty from the 
time of the breach, should the damages be 
assessed to that amount And the propi'iety 
of a rule of but limited application may be 
doubted. Upon the whole, as the judgment 
of the district court on the bond, against the 
plaintiff in error was. for a larger sum than 
the penalty, it must be reversed. 
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Case Wo. 8,146. 

LAWRENCE et al. v. VERNON. 

[3 Sumn. 20.1 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1837. 

Res Judicata — On the Merits — Same Evidence 
TO Support — Diffekest Wkits. 

1. A judgment on the merits in a personal ac- 
tion is a bar to another action on the same claim, 
and between the same parties, though the forms 
of the two actions be not the same. 

[Cited in Fifield v. Edwards, 39 Mich. 267; 
Wright v. Griffey, 147 111. 500, 35 N. E. 733.] 

2. It is the same cause of action, where the 
same evidence will support both actions, although 
grounded on different writs. 

3. In an action by L. A. & B. to recover of the 
defendant his proportion of a sum of money paid 
by the plaintiffs for w^idening the upper and low- 
er end of a street, upon which the defendant was 
an abutter, the jury found, "that the defendant 
promised, so far as to make himself liable for the 
damages incurred by widening the upper part of 
Doane street." Hdd, that the judgment on tjiis 
verdict was not a bar to a subsequent action 
brought by L. & A. (two of the former plaintiffs) 
against the defendant for contribution, on account 
of the widening of the lower end of the same 

[Cited in Gayer v. Parlier, 24 Neb. 645, 39 N. 
W. 846; Oleson v. Merrihew. 45 Wis. 401; 
Kitson V. Hillabold, 95 Ind. 139.] 

Assumpsit to recover a sum of money al- 
leged to be due to the plaintiffs [William 
Lawrence and Benjamin Adams] from the 
defendant [William Vernon], as his propor- 
tion of a large sum of money paid by them 
for widening the lower end of Doane street, 
upon which the defendant was an abutter 
and owner of real estate. Plea the general 
issue; At the trial the defendant offered in 
evidence the record of a former action 
brought by William Lawrence and Benjamin 
Adams (the present plaintiffs) and one 
Thomas Lamb, against the present defend- 
ant, in which the plaintiffs sought to recover 

1 [Reported by Charles Sumner, Esq.] 



a certain sum of money asserted to have 
been paid by the plaintiffs in that action. for 
the defendant, as his proportion of a sum of 
money paid for the widening of the upper 
and lower ends of Doane street, upon which 
the defendant was an abutter and owner ot 
real estate. In that action, which was tried 
at October term, 1836, in this court, the jury 
found a verdict for the plaintiffs for the sum 
of $2,500, upon which judgment was ren- 
dered for the plaintiffs. And in explanation 
of their verdict the jury further found, "that 
the defendant promised, so far as to make 
himself liable for the damages incurred by 
widening the upper part of Doane street;" 
and upon that basis their verdict was given 
for the sum of $2,500.2 It was contended 
by the defendant that this record was con- 
clusive against the claim of the plaintiffs in 
the present action, as the declaration in the 
former action embraced the claim for widen- 
ing both the upper and the lower ends of 
Doane street; and the jury, by their ver- 
dict, had negatived the claim as to the wid- 
ening the lower end. The record was ad- 
mitted to go to the jury. But it was i-uled 
by the court, that the record and judgment 
so offered were not a bar to the present suit. 
The whole evidence in the cause then went 
to the juiy, who retm'ued a verdict in favor 
of the present plaintiffs for the sum of $2,- 
732.88, as a sum due from the defendant for 
widening the lower end of Doane street. 
Afterwards the defendant moved for a new 
trial on the ground that the former judg- 
ment was of itself a bar to the present ac- 
tion; and that the court, in refusing so to 
charge, had misdirected the juiy. 

C. P. Curtis and J. Pickering, for plain- 
tiffs. 
Peabody & Minot, for defendant. 

. STORY, Circuit Justice. The sole ques- 
tion is, whether the judgment in the former 
action is, under the circumstances, a good 
bar to the present claim, and ought so to 
have been ruled at the trial before the jm'y. 
It is said, and I believe truly, that substan- 
tially the same evidence upon all the points 
in controversy was laid before the jury at 
each trial; and that, therefore, it is apparent 
that the questions were the same in each 
case; and the former verdict and judgment 
under such circumstances are a complete 
bar. I agree, that, where a former verdict 
and judgment have been given upon the 
same claim, in a personal action, between 
the same parties, upon the merits, it is a 
good bar to a second action for that claim. 

2 Upon the trial of the first cause, the main 
aaestion was whether the defendant was liable 
for the money paid for the widening of the low- 
er end of Doane street. After all the evidence 
was offered by the plaintiffs, the defendant's 
counsel moved for a nonsuit. The court refused 
it, considering that there was evidence before the 
jury proper for their consideration on both parts 
of the claim; and there could not be a nonsuit 
if any part of the claim was established. 
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And it is by no means necessary that the 
form of action should tie the same in each 
case, if the merits of the whole claim have 
heen substantially tried in the first action. 
The case of Hitehin v. Campbell, 2 W. Bl. 
S27, 828 (Same Case, 3 Wils. 304), sufficient 
ly establishes that doctrine, and affords a 
s'ti'ong illustration of it. In that case the 
first action was trover for the conversion 
of certain goods brought by the plaintiffs, 
as assignees of a banla-upt, against the de- 
fendant, who was sheriff of Surrey, and the 
second action was for money had and re- 
ceived, the proceeds of the sale of the same 
goods sold by the same defendant. In the 
former suit a verdict and judgment were 
given for the defendant; and the court held 
that they were a good bar to the present suit. 
The court said, that a party shall not bring 
the same cause of action twice to a final de« 
termination. "Nemo debet bis vexari pro 
eadem causa." What is meant by the same 
cause of action is, where the same evidence 
will support both actions, although the ac- 
tions may happen to be grounded on differ- 
ent writs. This is the test to know, wheth- 
er a final determination in a former action is 
a, bar or not to a subsequent action. And 
the court relied in support of this doctrine 
upon Ferrer's Case, G Coke, 7, where it was 
resolved, "that when one is barred in any 
action, real or personal, by judgment upon 
demurrer, confession, verdict, &c., he is 
barred as to that or the like action, of the 
like nature, for the same thing for ever"; 
for "Expedit reipublicae ut sit finis litium." 
The court added, "Nemo debet bis vexari," 
is the general rule, to which there are some 
exceptions; as, where a man mistakes his 
action by suing an administi-ator, when in 
truth he is an executor. So, also, there is 
no question, that, if a man mistakes his dec- 
laration, and the defendant demurs and has 
judgment, the plaintiff may set it right in a 
second action. But the principal considera- 
tion is, whether it be precisely the same 
cause of action in both. 

Such is the substance of the doctrine as- 
serted by the court on this point, as it ap- 
pears in the reports in 2 W. BL 827, and 3 
"Wils. 304. I see no reason whatsoever to 
be dissatisfied with it; but, on the contrary, 
I fully conem* in it. But it is important to 
consider, that both of the actions in that 
case were between the same identical par- 
ties, and no others; and that in each the 
sole question was, as to the property in the 
goods; and in each case, as the property 
was found to belong to the plaintiff or to the 
defendant, the verdict must be in his favor. 
The plaintiff, having elected to proceed in 
tort, and had a decision against him upon 
the merits, was not entitled to turn round 
and retry the same question, and none other, 
in another action. 

But the present case is totally different in 
character and results. The parties are not 
the same. The causes of action are not the 
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same. The parties, plaintiffs in the former 
suit, were Lawrence, Adams, and Lamb; in 
the present suit, Lawrence and Adams only. 
In the former suit the promise was alleged 
to be to three persons; and unless a joint 
promise was proved to all three, that action 
was not maintainable; for nothing is better 
settled than the doctrine, that in assumpsit 
on a joint promise to three, a promise to all 
jointly must be proved. A promise to two 
or one of the plaintiffs will not maintain the 
suit. Upon this plain ground a promise, if 
proved, in the former suit to Lawrence and 
Adams alone, would not have entitled the 
plaintiffs in that suit to a verdict. On the 
contraiy, the verdict must have been, under 
such circumstances, for the defendant. Nay, 
in the former suit the verdict of the jury for 
the defendant may have proceeded upon the 
very ground, which, in the present action, 
would entitle the plaintiffs to recover, viz. 
that the promise as to the lower end of 
Doane street was to Lawrence and Adams 
alone, and not to Lawrence, Adams, and 
Lamb. In point of fact, too, it appeared at 
both trials that the money was paid directly 
by Lawrence and Adams, and not by Lamb, 
for the opening of the lower end of Doane 
street. But I lay no stress on this circum- 
stance. What I do lay stress on is the find- 
ing of the jury, that there was no promise to 
the three plaintiffs to pay the money for 
opening the lower end of Doane street. But 
that is quite consistent with the fact, that 
there was a promise to pay to two of them 
(the present plaintiffs) that sum. And if 
that were so, then the very ground, upon 
which the former verdict was found for the' 
defendant, furnishes the clearest proof of a 
right to recover in the present suit; for the 
merits of the present suit were not and 
could not in such a state of facts be tried in 
the former. Suppose a demurrer had been . 
filed in the former suit, upon which judg- 
ment had passed for the defendants; surely 
it would not be contended, that such a judg- 
ment would bar the present suit; that a 
judgment, in a suit brought by three, could 
bar a suit brought by two on contract. I 
agree, also, that 'the true test, generally, 
though perhaps not universally, whether the 
causes of action are the same, is whether 
the same evidence will support each. Lord 
Mdon so held in Martin v. Kennedy, 2 Bos. 
& P. 71. But, ti-ied by this test, the argu- 
ment of the learned counsel must fail. The 
question is not, whether the same evidence 
was offered or .produced in each case; but 
whether the same evidence would support 
each case. Now, the evidence necessary to 
maintain the former case was the proof of 
a joint promise, a promise by the defendant 
to pay all three plaintiffs, Lawrence, Adams, 
and Lamb. Evidence of a promise to pay 
two of them, viz, Lawrence and Adams, 
would not have sustained that action. Yet 
that evidence would clearly sustain the pres- 
ent action. So that it is clear, that th^ 
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same evidence would not support both ac- 
tions. Tlie infirmity of the argument is, 
that it confoiinds the evidence offered in an 
action conducing to establish the facts nec- 
essary to support it, with the evidence in- 
dispensable to support it in point of law. 
Evidence may be offered in a cause con- 
ducing to prove a promise to three, and yet 
it may satisfactorily prove only a promise to 
two. The law in such a ease holds, that the 
evidence of a promise to two, will not sup- 
port an action by the three. How, then, can 
we say, that the evidence to maintain both 
actions, that is, the facts necessary to main- 
tain both actions, are the same? 

The case of Sheehy v. Mandeville, 6 Craneh 
[10 U. S.] 253, 264, 265, affords no inconsid- 
erable light as to the opinion of the supreme 
covut of the United States, upon the effect 
of a former judgment upon the same cause 
of action. In that case, it seems to have 
been thought, that a former judgment, ob- 
tained by the plaintiff against one partner 
upon a joint contract, was no bar to a subse- 
quent action against both of the partners 
upon the same contract. And it was de- 
cided in the same case, that, at all events, 
it could not be set up as a bar in a several 
plea by the partner not sued in the former 
action. That case is much stronger than 
the present; for in a suit upon a joint con- 
ti-act against one promisor, the nonjoinder 
of the other promisor is pleadable in abate- 
ment only, and not in bar; whereas if all the 
proper plaintiffs do not sue, it is a fatal ob- 
jection upon the trial. This doctrine was 
a good deal commented on in Lechmere v, 
Fletcher, 1 Oromp. & M. 623, where the 
court thought, that, if a contract was joint 
only, and not joint and several, a former 
judgment against one of the promisors might 
be a good bar to a second suit against 
both promisors; not, indeed, upon principle, 
but upon the ground of a technical difficulty 
in making the proper parties, since the de> 
fendant in the former suit might plead the 
former several judgment against himself in 
bar of the joint action against himself; and 
if that judgment should be a merger of the 
contract as to the party against whom the 
judgment was had, it would be fatal in the 
second suit, as the plaintiff would have sued 
more defendants than were liable in that 
suit. The case of Robertson v. Smith, 18 
Johns. 459, is directly in point on this head. 
The same subject came before the circuit 
court in U. S. v. Cushman [Case No. 14,908], 
for consideration. I do not dwell upon the 
reasoning or authorities there stated; but I 
will add, that, upon further reflection, I ad- 
here to the doctrine there decided. The case 
of Robertson v. Smith, 18 Johns. 459, is in 
direct conflict with that of Sheehy v. Mande- 
ville [supra] on its leading point; though, il 
I were compelled to decide between them, 
my judicial opinion would be authoritatively 
boimd up by the latter. But what I cite 
Sheehy v. Mandeville for is, that it shows 



that, even where the cause of action is the 
same, if the parties are not the same in each 
suit, the former judgment is not necessarily 
a merger of the contract so as to bar the sec- 
ond suit; that, to operate as such a positive 
bar, it must be a judgment between the 
same parties. In short, the same evidence 
will not, or at least may not, support each 
action. Proof of a several contract will not 
establish a joint contract; though proof of a 
joint contract may establish a several lia- 
bility. So far as the case of Sheehy v. 
Mandeville goes, it is authority against the 
argument of the defendant in the present 
case. 

Upon the whole, and upon the most ma- 
ture Reflection upon this subject, I am satis- 
lied that the ruling of the court at the trial 
was correct. My only regret is, that the 
learned counsel have not an opportunity, 
from the position of the cause, to take the 
opinion of the supreme court of the United 
States upon the point. Motion for a new 
trial overruled. 
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Case ]JJ"o, 8,147. 

LAWRENCE v. WHITE et al. 

[5 McLean, 108.] i 

Circuit Court, D. Indiana. May Term. 1850. 

Contracts — Delivery at Pla.oe or Cost«act— 
Injdkt Afterwards. 

1. A contract to deliver pork at Madison, in 
the state of Indiana, well put up, for the English 
market, when received at Baltimore was spoiled; 
the court permitted evidence to show the condition 
of the article at New Orleans and at Baltimore, 
from which the jury might judge, whether it 
could have been well put up at Madison. 

2. The jury were instructed that if the pork 
was put up according to contract at Madison, tlie 
defendants were not responsible. 

[This was an action at law by Josiah Law- 
rence against White and Stevens.] 

Mr. Sullivan, for plaintiff. 
Mr. Marshal, for defendants. 

OPINION OF THE COURT. This action 
is brought on a contract to deliver three hun- 
dred and thirty-nine bose"? of long middles, 
intended for the English market. There are 
two Idnds of middles. One is called the 
Cumberland cut, in which a part of the bone 
is left in. This was the kind contracted for. 
Prom sis to seven or eight long middles were 
contained in a box. They were to be shipped 
to Baltimore by the way of New Orleans. The 
contract was at first made for five himdred 
long middles, which was afterwards changed 
to the above number. Mr. Payne, the agent 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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of the plaintiff, superintended the packing. 
The defendants agreed to put up the port in 
prime order. The porli was inspected by ex- 
perienced inspectors hefore it was put in the 
hoxes. It was shipped by the way of New 
Orleans, and when received at Baltimore, it 
was in a vei'y bad condition. The witnesses 
say it was worth but little, and was sold to 
soap boilers. And this action is brought to 
recover damages, on the ground that the 
port was not delivered in prime order, as 
the contract stipulated. 

THE COURT permitted evidence to show 
the condition of the pork when at New Or- 
leans, and also at Baltimore, from which the 
juiy might infer, whether it could have been 
put up at Madison in good order. 

THE COURT instructed the jury that as 
the article was inspected and delivered to 
the agent of the plaintiff, at Madison, and 
as there was no warranty of the article, or, 
that it should pass inspection at Baltimore, 
there can be no recovery of damages unless 
there was a failure to put up the pork in good 
order by the defendants. An action of deceit 
is the proper remedy where there has been 
fraud. If representations were made of the 
quality of the pork, at the time of the deliv- 
ei*y which were untrue, or if there was any 
deception in the packing of it, and the con- 
dition of the pork at Baltimore resulted from 
the manner in which it was packed at Mad- 
ison, the defendants may be held responsible. 
And in that event, the difference between 
the article contracted for and that which was 
delivered, will constitute the damages to 
which the plaintiff is entitied. 

On the other hand, if the injury resulted 
from the shipment of the pork to Baltimore, 
by the way of New Orleans, by exposurft or 
otherwise, the defendants are not responsible. 
They did not guaranty the shipment of the 
pork to Baltimore. Their contract began and 
ended at Madison, and if the pork was put 
up by the defendants in good order, at Mad- 
ison, they are not responsible for any loss or 
subsequent injury it received on the voyage, 
or after its delivery at Baltimore. 

The jury found for the defendants. 
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LAWRENCE et al. v. WICKWARH et al. 

[4 McLean, 56.] i 

Circuit Court, D. Michigan. June Term, 1845. 

State Esemptios—Esemptios' Law Passed after 

SoiT Commenced — GtIieatek Exemftiox — 

Adoption of Law by Cooiit. 

A suit after it shall have been commenced, 
cannot be affected by a state law extending the 
exemption of the property of the defendants, such 
law never having been adopted by the court; and 
the law previously adopted authorized an ex- 
emption to a more limited extent. 

[This was a bill in equity by Lawrence and 
Keese against "Wickware and Cobb,] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Mr. Fraser, for complainants. 
Mr. Emmons, for defendants. 

OriNION OF THE COURT. This is a 
case in chancery, in which a receiver was ap- 
pointed, and the legislature of the state hav- 
ing passed a law exempting certain articles of 
property from execution. In addition to those 
formerly exempted, a motion is made to extend 
the exemption under the recent act. But THE 
COURT held, that the revised act which had 
been adopted by the court, and under which 
the present proceedings were instituted, should 
govern the case. The property was ordered 
to be sold. 
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In re LAWSON. 

[2 N. B. R. 54 (Quarto. 19).] i 

District Court, D. Maryland. 1868. 

Bankruptox— ExEMETiox — Money in Hands op 
Assignee. 

An assignee has no right, where bankrupfs 
property has been seized and sold under execution 
and distress for rent, to allow money, the proceeds 
of debts due to the bankrupt, for the purpose of 
making good lie property that would have been 
exempted had it not been sold. 

[Disapproved in Re Hay, Case No. 6,253.] 

By B. J. M. HURLEY, Register: 
I, the undersigned, having been designated 
by the court as the register in bankruptcy, 
before whom the proceedings in the above 
matter of the banla-uptcy of James H. Law- 
son are to be had, do hereby certify that in 
the due course of such proceedings the fol- 
lowing question, pertinent to the same, 
arosej and was stated and agreed to by 
Francis Brengle, assignee, and James H. 
Lawson, bankrupt "Where the bankrupt's 
property has been seized and sold under exe- 
cution and distress for rent, leaving him 
nothing to claim as exempted property un- 
der the fourteenth section of the bankrupt 
act [of 1867 (14 Stat 522)], and the bank- 
rupt having books with a large amount of 
debts due and owing to him, can the as- 
signee allow him any money to make good 
the property that would have been exempt- 
ed had they not been sold?" The facts in 

1 [Reprinted by permission.] 
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the case are these: " The bantrupt was carry- 
ing on a mill, and failed, and his household 
and his kitchen furniture, together with his 
stock were seized under execution and dis- 
tress for rent, and left him without anything 
in the shape of property excepting his 
books. On the day of sale he took the oath 
and filed a petition in bankruptcy. The pe- 
tition did not reach the clerk of the court 
until two days after the sale. I am of the 
opinion that the assignee can only allow the 
banki-upt one hundred dollars in money, by 
the laws of the state of Maryland, which 
amount is exempted from any levy and sale 
upon execution or other process. And the 
said parties requested that the same should 
be certified to j'our honor for your opinion 
thereon. 

GILES, District Judge. The register in 
this case has certified into court the follow- 
ing questions: "Where the bankrupt's prop- 
erty has been seized and sold under execu- 
tion and distress for i-ent, leaving him noth- 
ing to claim under the fourteenth section, 
and the bankrupt having books with a large 
amount of debts due and owing to him, can 
the assignee allow any money to make good 
the property that would have been exempt- 
ed had they not been sold?" This is a most 
important question, and one that will fre- 
quently arise in the future administration of 
the bankrupt law, and I hope that an ex- 
ception may be taken to the action of the 
assignee, that I may be able to decide it in 
court, with the benefit of a full argument. 
It has never been decided by any of the 
courts, so far as I can learn, and is there- 
fore a new question. 

I do not consider that under the state law 
that money as such is exempt. It exempts 
property either real or personal, to be se- 
lected in the manner specified in the law; 
and only provides that where the property 
cannot be divided so as to set apart a por- 
tion of it of the value of one hundred dol- 
lars, the whole shall be sold, and the de- 
fendant shall receive one hundred dollars 
out of the proceeds. 

Does the bankrupt act make any different 
provisions? I confess there is a strong 
equity, in that where the bankrupt possesses 
no personal property of the character ex- 
empted by the act, he should have an allow- 
ance made him out of his other assets; but 
I cannot find in the act any language which 
would warrant the allowance by the as- 
signee to the bankrupt, of money collected 
by such assignee from debts due the bank- 
rupt. The only word to be found in the act 
that, if standing alone, might be construed 
to mean money, is the word "necessaries," 
but in the connection where it occurs, I 
think it means provisions and other aiiieles 
of family use, such as fuel, &e., for after it 
is used comes the provision "but altogether 
not to exceed in value the sum of five hun- 
dred dollars." If the register, when he 



speaks in his question of "books," means 
the library of the bankrupt, this is exempt- 
ed by the state law. 

I do not consider that in this case any al- 
lowance in money can be made by the as- 
signee to the bankrupt, and the question is, 
therefore, answered in the negative. 

[It was decided in this case that the attorney 
for the creditors is eligible to the office of as- 
signee (Case No. 8,150), and that, upon the al- 
legation of fraudulent preference, the creditors 
were entitled to trial of issue by jury (Case 
No. 8,151).] 



Case No. 8,150. 

In re LAWSON. 

[2 N. B. R. 113 (Quarto, 44).] i 

District Court, D. Maryland. 1868. 

Bankruptcy — Attousbt fob Creditors as As- 
signee. 
There is nothing in the act to prevent .in attor- 
ney for the creditors from being chc-en and ap- 
pointed assignee by them. 

[In the matter of James H. Lawson, a bank- 
rupt] 

GILES, District Judge. In this case the 
register has certified the following question 
for my decision: "Can an attorney for the 
creditors be eligible to the office of an as- 
signee?" There seems to be nothing in the 
act preventing the attorney for the creditors 
from being chosen and appointed assignee by 
the creditors; and when not otherwise ob- 
jectionable, will be approved. 

[It was decided in this case that the bank- 
rupt was not entitled to any exemption in money 
(Case No. 8,149), and subsequently that upon the 
allegation of fraudulent preference the creditors 
were entitled to trial of issue by jury (Case No. 
8,151).] 



Case Wo. 8,161. 

In re LAWSON. 

[2 N. B. R. 396 (Quarto, 125).] i 

District Court, D. Maryland. Dec, 1868. 

Bankrdptox— Charge op Fraud— Right to Tri- 
al OP Issue bt Jort. 

Creditors are entitled to a jury trial where the 
allegations are that the bankrupt, being insolvent 
and in contemplation of bankruptcy, had made a 
fraudulent preference, without having previously 
specially prayed for such trial. 

[Cited in Morgan v. Thornhill. 11 Wall. (78 U. 
S.) 77; Re Hoist, 11 Fed. 857.] 

[Cited in Redick v. Woolworth, 17 Neb. 260, 
22 N. W. 693.] 

This case, tried on December 4th, 18GS, Avas 
the first that has arisen in the Maryland dis- 
trict upon specifications of the creditors against 
the discharge of the bankinipt [James H. 
Lawson]. 

The first point argued and decided by THE 
COURT was, that the creditors were entitled 
to a trial by jury upon these allegations, with- 
out having previously specially prayed a juiy 

1 [Reprinted by permission.] 
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trial. The allegations were, tliat the hanknipt 
'Toeing insolvent," and in contemplation of 
becoming hankrupt, "had made a fraudtdent 
preference" within the prohibition of section 
35 [of the act of 1807 (14 Stat. 534)], and 
payment for "the purpose of preferring a cer- 
tain creditor." The specifications set forth the 
facts and circumstances at large, so that no 
point was made as to their suflBciency. The 
prayers on behalf of the creditoi-s involved 
the proposition that the words "in contem- 
plation of becoming bankrupt," did not re- 
<iuire evidence of actual intent to take the 
benefit of the bankrupt act, but that that pro- 
vision of the act was responded to by show- 
ing that the banki-upt, at the time of the 
alleged payment, knew the condition of his 
affairs to be such that he would be unable to 
pay his debts, and would be compelled to 
wind up his business. 

The' verdict of the jury was "for the credit- 
ors—allegations sustained," the effect of which 
is, that the assignee still continues to settle 
and distribute the estate, but the banki-upt is 
■denied his discharge. 

Albert Ritchie, for creditors. 
William Fell Giles, Jr., for bankrupt. 

[NOTE. It was previously decided in this 
■case that the attorney for the creditors is eligible 
as assignee (Case No. 8,150), and that the bank- 
rupt is not entitled to any exemption of money 
in the hands of assignee (Case No. 8,149).] 
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The L. B. GOLDSMITH. 

[Newb. 123.] i 

District Court, D. Michigan. 1856. 

PltACTICE IN AdMIBAI.TY — ReMSANTS — DISTRIBU- 
TION BT Court — Jurisdiction Once Attached 
— Effect of Answeus to Special Interroga- 

TORIES. 

1. Under the 43d rule of admiralty practice, the 
party entitled to remnants or the surjilus in court, 
can only obtain it by petition or motion, and any 
one having an interest has a right to intervene 
"pro interesse suo," whether his application in- 
volves the settlement of partnership accounts or 
not. 

2. When several part owners, having unsettled 
accounts between them, petition for a statement 
of account and payrient of their shares, and the 
managing owner of the boat asks that the whole 
should be paid over to him; it would be unjust 
to pay the surplus to the managing owner, and 
turn the other petitioners over to a bill in chan- 
cery, for the recovery of their interest; and it 
would operate oppressively to retain tlie amount 
in the registry of the court until the matter was 
settled in equity. 

[Cited in The John E. Mulford, 18 Fed. 457.] 
J- [Reported by John S. Newberry, Esq.] 



3. When the admiralty has taken jurisdiction 
of the subject matter, it will continue the exer- 
cise of the same until the remnants are appropri- 
ated. 

4. Answers to special interrogatories are consid- 
ered as analogous to the decisory oath of the civil 
law, and no more evidence for one party than the 
other, and will not be conclusive for either., where 
the weight of the other proof in the case pre- 
ponderates against the fact sworn to, or when, by 
self contradiction, suspicion attaches to the fideli- 
ty of the answers. 

[Cited in Havermeyers & E. Supar Refining 
Co. V. Compania Transatlantica Espanola, 43 
Fed. 91.] 

The schooner L, B. Goldsmith was built 
in Toledo in 1855. In the winter of 1856, 
she was libeled at Detroit, and decrees pro- 
nounced against her to the amount of $750. 
The vessel was sold by the marshal for §3,- 
000, and after payment of the decrees, there 
was a surplus of about $2,250, in the reg- 
istiy. N. & N. W. Edson file their petition, 
and claim the greater pait, and B. F. Bruce 
& Co. file an answer, and a petition that 
the amount be paid to them as managing 
owners. They also file an exception, claim- 
ing that the court has no jurisdiction to 
settle the accounts between the parties. N. 
& N. W. Edson, then, by leave of the court, 
propound to B. F. Bruce a number of 
special interrogatories, as to the matters 
in difference between them. B. F. Bruce & 
Co. file their answers thereto, and the mat- 
ter is referred to a commissioner to take 
proofs. The commissioner reports the tes- 
timony back to the court, and the case is 
called for hearing, 

Howard, Bishop & Holbrook, for N. and 
N- W. Edson. 

Towle, Hunt & Newberry, for B. F. Bruce 
& Co. 

air. Bishop. The answers to interroga- 
tories are not full evidence for the party 
who makes them. Their effect is simply 
to tura the scale, when the case stands in 
equilibrio, or in great doubt. 3 Greenl. Ev. 
§392; 2 Conkl. Adm. 626-629, and note; 
Oushman v. Ryan [Case No. 3,515]; 1 Poth. 
Obi. 826. 

Mr. Towle. This case involves s\ settle- 
ment of partnership accounts, a matter not 
within the jurisdiction of this court. The 
Orleans v. Phoebus, 11 Pet [36 U. S.] 175, 
182; The Apollo, 1 Hagg. Adm. 306; At- 
kyns V. Burrows [Case No. 61>]; The John, 
3 0. Rob. Adm. 288, cited in full in Conkl. 
Adm. 41-45; Harper v. A New Brig [Case 
No. 6,090]; Ben. Adm. § 562. 

WILKINS, District Judge. Nathan Ed- 
son and Nathan W. Edson, of Toledo, Ohio, 
on the 31st of March last, presented and 
filed in this court their petition, under the 
43d rule of the practice in admiralty pre- 
scribed by the supreme court of the United 
States, for part, or whole of the remnants 
or surplus in court, of the proceeds of the 
sale of the L. B. Goldsmith. Having given 
the notice required, their prayer is resisted 
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by B, F. Bruce & Co., alleging their inter- 
est in these proceeds, as part owners be- 
fore sale and condemnation. 

From tlie proofs, it appears that this scow 
was built at Toledo, in the year 1855. On 
her second voyage, in the fall of that year, 
she was laid up for the winter at Detroit; 
libeled by Marcus Emerson and others, and 
sold, in the spring of 1856, by the decree of 
this court, for $3,000. The decrees in all 
amount to about §750, leaving a surplus in 
the custody of the clerls:, of ?2,250. The Ed- 
sons set forth in their petition (which is not 
denied by the other claimants, B. F. Bruce 
& Co.), "that, in the summer of 1855, they, 
as ship builders, commenced building this 
scow, at the port of Toledo: that after they 
had expended §1,600 in her construction, 
Bruce & Co. purchased from them one-half 
of their interest for the sum of $800, under 
an agreement to furnish that amount in 
goods and boat stores for finishing said 
scow; and all subsequent necessary ex- 
penses in finishing and furnishing, were to 
be equally borne by both parties." 

B. F. Bruce, of the firm of B. F. Bruce 
& Co., claims as the managing owner of the 
scow, at the time she was libeled, the whole 
of the remnants, urging that this court can- 
not adjudicate upon the subject in contro- 
versy, because a settlement of partnership 
accounts is involved, over which a court of 
admiralty has no jurisdiction. The posi- 
tion is erroneously assumed. The scow, the 
subject of the partnership, has been taken 
from their joint possession; and the con- 
troversy is, as to the distribution of the 
proceeds after sale, and the satisfaction of 
the decrees obtained against her, under the 
law prescribed for the government of the 
courts of the United States in such cases, 
by the 43d rule of admiralty practice. The 
party entitled to the remnant or surplus, 
can only obtain it by petition or motion. 
And any person having an Interest, has a 
right to intervene "pro interesse suo," upon 
due notice to adverse parties, whether his 
application may, or may not involve the set- 
tlement of partnership accounts. The court 
would not, under the circumstances dis- 
closed by the proofs, direct the entire fund 
to be paid to B. F. Bruce as managing agent 
of the boat. His agency ceased, when the 
boat was libeled and sold. The partnership 
terminated at the same time; and he ap- 
pears now in court, not as agent of the 
Edsons, but in his individual character, as 
claiming only the interest of B. F. Bruce 
& Co. It would be unjust to the Edsons, to 
direct this surplus to be paid to Bruce, and 
turn them over to their bill in chancery for 
the recovery of their interest. It would 
liliewise operate oppressively, to retain the 
amount in the registry of the court, until 
the matter is adjudicated by the same 
judge, sitting on the equity side of the cir- 
cuit court for this district. 
The admiralty having taken jurisdiction 



of the subject matter, wiU, under the prac- 
tice prescribed by the act of congress, con- 
tinue the exercise of the same, until the 
remnants are appropriated; and there is no 
mode known to the law, by which the 
amount can be taken from its custody, but 
in the way indicated by the 43d rule. More- 
over, the matter is not so complicated as to 
disable the admiralty judge from passing 
upon the accounts of the parties. Sitting in 
admiralty, he may not enjoy as enlighten- 
ed a conscience, as when sitting in the cir- 
cuit, but he possesses the same power of 
facilitating his labors, by directing computa- 
tion, and whether in the one or the other 
relation, the duty is incumbent of passing 
upon the various items of the accounts of 
the parties, and allowing or disallowing ac- 
cording to the rules of law, and the weight 
of the testimony. The sum in the registry 
is about $2,200. The petitioners and the 
Bruces will be entitled to an appropriation 
according to their respective investments 
in the scow. 

First, then, what was the interest of the 
Edsons? It is conceded that the boat was 
worth $1,600, when half was purchased by 
the Bruces. Their payment was $800 in 
goods to be worked in the boat. Conse- 
quently, at the time of the sale, the Edsons*" 
interest was $1,600, and the Bruces' $800. 
After this, each party is to be credited for 
their legal advances ancj services; and tO' 
that we proceed. But, at the threshold of 
this inquiry, we deem it necessary to ob- 
serve that the answers of B, F. Bruce to the 
interrogations propounded by the petitioners, 
are not so free from all shade of suspicion as 
to render them conclusive as to the disputed 
facts. Although considered as analogous ta 
the dedsory oath of the civil law, yet their 
effect, at the utmost, is but to turn the scale 
when in equilibrio, or to settie a doubtful point 
in the proofs. The answers are, it is true,, 
sworn responses to special interrogatories 
propounded by the petitioners in an appeal 
to the conscience of the respondent, and, as 
held by Judge Ware, in Stutson v. Jordan, 18- 
Am. Jur. 294, are propounded with the in- 
tention of making the decision depend on the 
answers, and, therefore, to give to them the 
force of evidence. But they are no more evi- 
dence for one party, than for the other, and 
will not be conclusive for either, where the- 
weight of the other proofs in the ease pre- 
ponderates against the faot sworn to, or 
where, by self contradiction, suspicion at- 
taches to the fidelity of the answers. Ante- 
cedent, then, to any advances by either party,, 
at the time of sale, the Edsons had two-thirds 
of the scow, and the Bruces the other. This- 
entities the Edsons to $1,600 to begin with. 
To this is to be added their proven account^ 
amounting to $1,174; m the total $2,274.90. 

What then is the claim of Bruce &. Co.. as- 
sustained by the proofs? In the first place, 
the court reject the whole of their private ac- 
count against the Edsons, amounting to $633. 
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Because, by the agreement of the parties 
Tvlien tbe Edsons sold, only tjie necessary ex- 
penses in finishing and furnishing the boat, 
were chargeable against her, and the fund 
in court is the fund of the boat, to be dis- 
tributed among its claimants; and this pri- 
vate account constituted no such lien; and 
furthermore, it is not a joint account against 
the Edsons, and most of the items are family 
supplies, and not a lien upon the scow. 

For these reasons, deeming them sufficient, 
I reject the claim, withholding comment as 
to the character of the account of the Bruces 
as 'compared with the pass-book of the Ed- 
sons. Certainly, where a discrepancy exists, 
the judgment must be in favor of the pass- 
book, as constituting entries and charges in 
the handwriting of the Bruces, at the time 
the charges were made. The accoimt, if just, 
can be sustained before another tribunal than 
this; and the Cleveland judgment of $102.00, 
being of record, is susceptible of stronger 
proof than parol evidence. 

Exhibit B, attached in the response to In- 
terrogatory 8, must be sustained with cer- 
tain deductions, although supported alone by 
the answer to the interrogatory. These de- 
ductions are, 1st. The item for lumber (con- 
sidered disproved), $22.40. 2d. The item of 
materials to the amount of $800.00. This 
sum was the consideration for the purchase 
of the one-half, and is already allowed to the 
Bruces. 

Exhibit 0, in response to the tenth inter- 
rogatory, shows the amount of freight re- 
ceived for the two voyages at $485.05, which 
sum is to be deducted from Exhibit D, which 
shows the expenses incurred at $606.63; and 
consequently a loss to the scow of the differ- 
ence of §120.68, one-half of which must be 
credited to the Bruces as being their propor- 
tion; and they having paid the whole, I do 
not consider the proof submitted by the peti- 
tioner as to what the freight ought to be, as 
sufficient to overturn the positive account and 
statement of what it actually was, made in 
response to the special interrogatory of the 
petitioner. Yet, from this Exhibit D, should 
be deducted the biU of Wilcox & Fuller of 
$17.24, which is unpaid, the towing and cap- 
tain's wages being allowed. As to the neces- 
sity of towing, this court will not now in- 
quire, and also wUl presume that the other 
items are unobjectionable, saving the charge 
made by B. F. Bruce, for his expenses to 
Detroit, of $39.65, making the deductions 
from Exhibit D $58.89, and leaving as a cor- 
rect charge, $549.74. To which add as credit, 
half of the loss on freight, $56.89. Total, 
$606.63. 

The additional libels filed in favor of Bray- 
man and others, but not prosecuted, constitute 
no lien upon the remnant. If such liens ever 
existed, they should have been prosecuted, 
and they cannot be allowed as a credit to the 
Bruces, because no proof has been furnished 
of their payment by them. With these de- 
ductions, we state the account of the Bruces, 



Exhibit B, $900.92; Exhibit D, and O, 
$606,03; total, $1,507.55; making the divi- 
sion of the surplus to be in this proportion: 
the Edsons, $2,774.90; the Bruces, $1,507.55. 
Let the clerk enter a decree accordingly. 
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LEA V. The ALEXANDER. 

[2 Paine, 466.] i 

Circuit Court. 2 

SaliTage— Service by Pilots— In Ltne of Ddtt 

AS Pilot— EixD op Service Rendered — 

Means Employed by Salvoks, 

1. Salvage is an allowance for saving a ship or 
goQds at sea, or both, from dangers, fire, pirates or 
enemies. 

2. Whenever a vessel in the charge of her offi- 
cers is exposed to imminent peril on the high seas, 
and is relieved there&om by others, it presents a 
case for salvage, even thoagh the service has been 
rendered by pilots; and to entitle to salvage, 
there need not have been risk of life, expenditure 
of money, or the application of any extraordinary 
means, but may be exclusively a case of skill. 

[Cited in Flanders v. Tripp, Case No. 4,854.] 

3. A shoal running out into the sea, which is 
not an entrance to a bay, inlet, river, harbor or 
port, though within the cruising ground, is not 
pilot's water, unless it has been made so by law. 
If a vessel has been run aground upon such shoal, 
and is in danger of shipwreck, and a pilot volun- 
teers to extricate her from peril, and by getting 
her into deep water places her in safe^r, the 
service is not pilotage, and he is entitled to sal- 
vage. 

[Cited in The Whistler. 13 Fed. 29S.] 

4. Pilots cannot be salvors for any service they 
may render in the performance of their ordinary 
duty. But they may become salvors when they 
render services not in the line of their duty, by 
which a vessel is relieved from danger, threaten- 
ing shipwreck. They may be salvors even after 
the relation of pilot to a particular vessel has 
been begun; and the service, without regard to 
the place where it is rendered, will determine 
whether a pilot is or is not a salvor. They must, 
however, in all cases, before they can be salvors, 
go to the extreme point of their duty. 

[Cited m The Oachemire, 38 Fed. 522.] 

5. A pilot in a proper case will be entitled to 
salvage, notwithstanding the ordinance from 
which he derives his commission to act as pilot, 
makes it his duty to go to vessels in distress. 

[Cited in The Susan, Case No. 13,630.] 

[Appeal from the district court of the 
United States. 

[Libel by William P. Lea against the ship 
Alexander and her cargo for' salvage.] 

John L. Wilson and George W. Cross, for 
appellants. ■ 
M, King, for appellees. 

WAYNE, Circuit Justice. This is a case in" 
which a valuable ship and cargo were, in all 
probability, saved from total loss, by the 
skill and knowledge of a branch pilot, who 
promptly went to her assistance when told 
of the ship's peril. There was no risk of 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [District and date not given; 2 Paine in- 
cludes cases decided from 1827 to 1840.] 
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life, no expenditure of money, nor applica- 
tion of extraordinary means to effect it; and 
the time taken to render tlie service did not 
exceed four hours. It is exclusively a case 
of skill, combining good seamanship, in sail- 
ing the ship, with a knowledge of the shoals 
upon which she had heen run aground, when 
in the charge of her captain. The case is 
purposely presented in such a light, that 
it may be viewed at the lowest point of 
merit. Does it present a case for salvage? 
I think it does. It is so upon the principle, 
that whenever a vessel has been run aground 
upon a shoal on the high seas, in the charge 
of her officers, and she is relieved from im- 
minent peril by other persons, it presents a 
case for salvage, whether the service has 
been rendered by pilots or by other persons. 
The term "high seas" is used to distinguish 
cases occurring on them from such as hap- 
pen in bays, inlets, rivers, harbors and ports. 
In the latter, the principle will be modified 
in its application, according to the circum- 
stances of each case, and the laws undei 
which pilots act. So, also, the principle will 
be varied in its application, when the con- 
gress of the United States shall exercise its 
constitutional power, by regulating the pilot- 
age of vessels on the coast, within the dis- 
tance to which a nation may extend its legis- 
lation over the sea — when it shall designate 
the locality of pilot's waters beyond the 
fauces terrae, and shall fix a compensation 
or salvage to be given to pilots for aiding 
vessels in danger of being wrecked on the 
coast. I have said when congress shall do 
this, because, by the act of the 7th August, 
1789, it has only adopted the laws of the 
states, regulating pilots in the bays, inlets, 
rivers, harbors and ports of the United 
States; and congress alone has the power to 
regulate pilotage upon the coast out of the 
enumerated places, and beyond the jurisdic- 
tion of the states. This case was argued by 
the respondent's counsel, as if the ordi- 
nances of the city council of Charleston had 
regulated pilotage on the coast, out of the 
bays, inlets, rivers, harbors and ports in 
South Carolina. I then suggested a doubt as 
to the existence of such a power in the states, 
and would have urged an argument on the 
point more than I did, if I had not found, 
upon examination, that the ordinances of 
Charleston regulating pilotage had not gone 
beyond bays, inlets, rivers, harbors and 
ports. This view of the case disposes of the 
objection urged against the allowance of sal- 
vage to the libellant, because the service 
was rendered within his cruising ground. I 
understood the counsel making the objection, 
to use the term "cruising ground" as syn- 
onymous with "pilot's water" or "pilotage 
ground." They are not the same, however. 
By pilot's cruising ground, is meant that dis- 
tance out in the sea along a certain extent 
of coast that pilots cruise for vessels bound 
to ports, inlets, harbors, rivers or bays into 
which a pilot may take them by his commis- 
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sion. By pilot's water or pilotage ground, is 
meant the access to a bay, inlet, river, har- 
bor or port, beginning at the exterior jjoint, 
where a pilot may take leave of an outward- 
bound vessel, and extending to the places 
fixed upon by law or usage for the anchor- 
age or mooring of inward-bound vessels. A 
shoal running out into the sea, which is not 
an entrance to a bay, inlet, river, harbor or 
port, though within the cruising ground, is 
not pilot's water, unless it has been made so 
by law. If a vessel has been run aground 
upon such shoal, and is in danger of ship- 
wreck, and a pilot volunteers his aid to "ex- 
tricate her from peril, by getting her again 
into deep water, and does place her in safety, 
the service is not pilotage in the proper ac- 
ceptation of the term. It is a service ren- 
dered by a pilot, but one out of the line of 
strict legal obligation, and beyond his ordi- 
nary duties. 

But it was urged, that the service rendered 
by the libellant was a ease of ordinary pilot- 
age. That if more than one of ordinary pi- 
lotage, it was one of that class of cases for 
which pilots have been allowed extraordin- 
ary pilotage compensation for extraordinary 
services, as contradistinguished from ordi- 
nary services, and not a case for salvage. 
It was also urged, that a pilot could not be 
a salvor in any case; and if the law was 
otherwise, that then the libellant could not 
be a salvor, as his seiTices had been given 
to a vessel in distress, only as he was bound 
to give them by the ordinance from which 
he derived his commission to act as a pilot. 
What is salvage? It is an allowance for 
saving a ship or goods at sea, or both, from 
dangers, fire, pirates or enemies. Lord Chief 
Justice Abbott, in his ti-eatise on Shipping, 
397, defines salvage, "a compensation that 
is to be made to other persons by whose as- 
sistance a ship, or its loading, may be saved 
from impending peril or recovered after ac- 
tual loss." Holt, in his System and Naviga- 
tion Laws of Great Britain, says it is "a 
compensation for the safety of a ship or 
cargo, paid to those by whose labor and 
courage they have been preserved from 
wreck, or recovered after capture." Test this 
case by these definitions, without regard to 
the objection that a pilot cannot be a salvor, 
and it is clearly a case for salvage. Here 
was a ship making her first land fall, 
aground upon a shoal, between breakers, 
without sea-room to perform common nau- 
tical operations without danger of ship- 
wreck, from which her officers and crew 
could not extricate her, but from which she 
was relieved by the skill and knowledge of 
others, and saved from inevitable shipwreck. 
It will not be contended that such services, 
rendered by one not a pilot, would not make 
him a salvor. Is the libellant excluded from 
being a salvor, because he was a pilot of 
the bar and harbor of Charleston? The ob- 
jection that pilots cannot be salvors, has 
been repeatedly overruled in the courts of 
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this country, ana in the admiralty courts in 
England. The contrary doctrine was early 
affirmed in Carolina, in the case of Dulany 
V. The Peragio [Case No. 4,123], The lan- 
guage of that authority is, that pilots, like 
other persons, may entitle themselves to sal- 
vage, by performing services heyond the 
mere line of their duty. The law is, that a 
pilot cannot be a salvor for any sei-vice he 
may render in the performance of his or- 
dinai-y duty. But in the case of The Joseph 
Howey, 1 C. Rob. Adm. 306, it is said, 
"In extraordinary cases the safe conduct of a 
ship under circumstances of extreme person- 
al danger and personal exertion, may erect 
a pilotage service into something of a sal- 
vage service." Lord Alvanley, in the case of 
Newman v. Walters, 3 Bos. & Pul. 616, puts 
a case which shows it was his opinion, and 
that of Lord Stowell, that pilots may be 
salvors. He says: "Suppose a tempest 
should arise while the pilot is on board, and 
he should go off in a boat to the shore to 
fetch hands, and should risk his life for the 
safety of the ship in a manner different 
from that which his duty required; in such 
a case, it seems to me that he would be en- 
titled to a compensation in the nature of 
salvage; and I am glad that Sir William 
Scott appears to entertain the same opin- 
ion." air. .Justice Washington, in the case 
of Le Tigi-e [Case No. 8,281], after stating 
that ordinary official duties were not to be 
compensated by salvage, adds: "Of this 
class of cases is that of a pilot who safely 
conducts into port a vessel in distress at 
sea. He acts in the performance of his or- 
dinaiy duty, imposed upon him by the law, 
and the nature of his employment, and he is 
therefore not entitled to salvage, unless in a 
case where he goes beyond the ordinary du- 
ties attached to his employment." In the. 
case of The Elvira [Case No. 4,423], a dis- 
masted vessel, Judge Hopkinson, of Penn- 
sylvania, allowed salvage to pilots for tow- 
ing into port, expressly overruling the objec- 
tion that pilots could not be salvors for serv- 
ices rendered to vessels in distress, beyond 
their ordinary duties. The law then is, that 
pilots may become salvors when they render 
sei-vices not in the line of their duty, by 
which a vessel is relieved from danger, 
threatening shipwreck. They may be sal- 
vors, even after the relation of pilot to a par- 
ticular vessel has been begun, and the serv- 
ice, without regard to the place where it is 
rendered, will determine whether a pilot is 
or is not a salvor. They must, in all cases, 
before they can be salvors, go to the ex- 
treme point of their duty; and the circum- 
stances of the case in which they may claim 
to be considered as salvors, must obviously 
be sucli as require efforts, perils to be en- 
countered, labor or skill out of. the line of 
their duty, and the inferences drawn from 
them are sanctioned by the supreme court, 
in the case of Hobart v. Drogan [10 Pet 
(35 U. S.) 108], decided at its last term. 



But, fuiilier, let the objection against a 
pilot being a salvor be tested by Lord 
StowelFs definition of a salvor, given in the 
case of The Neptune, 1 Hagg. Adm. 236, 237, 
which was adoijted by the supreme com-t in 
the case of Hobart v. Drogan. A salvor is 
"a person who, without any particular rela- 
tion to a ship in distress, proffers useful serv 
ices, and gives it as a volunteer adventurer, 
without any pre-existing covenant that con- 
nected him with the duty of employing him- 
self for the preservation of that ship. The 
supreme court had said this rule is founded 
in public policy, and strikes at the root of 
those temptations which might otherwise ex- 
ist to an alarming extent, to seduce pilots 
and others to abandon their proper duty, 
that they might profit by the distresses of the 
ship which they are bound to navigate." But 
the court did not consider the rule as ex- 
cludijig a pilot from being a salvor, on account 
of his covenant to aid vessels in distress, in 
a case where the pilot had no official connec- 
tion with the ship before she was in imminent 
peril. By citing, too, Lord Alvanley's sup- 
posed case with appx'obation, the court af- 
firms that pilots may be salvoi"s in cases 
after a pilot's official connection with a ship 
has commenced. The relation which a pilot 
may ultimately bear to a vessel which he 
boards is not determined by the character in 
which he goes on board or in which he has 
been received, but by the services he may be 
called on by the exigence of the vessel to per- 
fonn. The pilot's obligation to the public 
is to cniise off the port for which he is com- 
missioned—to offer his services to vessels 
which he may suppose bound inwards— to a 
vessel in distress first, though she may be 
more distant than another— and in many cases 
of distress, his relation begins and ends with 
no more tlian the service of a pilot. Where 
the ship is in distress, being dismasted, 
sprimg a leak, or from any other casualty, 
but can still be navigated with whatever may 
be her draft of water, it will be a case of or- 
dinary pilotage. But if a vessel already upon 
a shoal, in danger of shipwreck, is boarded 
by a pilot, whose services are accepted to take 
her out of her peril, and he saves her from 
probable loss, his particular relation of pilot 
does not begin until the contingency of the 
vessel's shipwreck has passed, by her being 
again in deep water, as off the shoal; and 
then it will not occur unless the vessel is 
bound into the port for.which the pilot is com- 
missioned to act, or unless the injury she has 
sustained makes it necessary to carry her into 
such port. Suppose the Alexander had not 
been bound for Charleston, but had pursued 
her voyage to somecother port, after she had 
been extricated from Roman Shoals by the 
libellant, what fee would he have been en- 
titled to for his services, under the ordinances 
of Charleston? The ordinance does not pro- 
vide for such a case. The libellant would not 
have been entitled to pilotage for taking her 
into port, for that would not have been done. 
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Would the offer of such a fee have been a 
la-wf nl and adequate compensation for such a 
service? He being bound to Charleston can 
make no difference in the merit and char- 
acter of those services -which placed her in 
a condition out of imminent peril, to be piloted 
into her destined port. The original sei*viee, 
then, was neither a case of ordinary or ex- 
traordinary pilotage, but a service which 
saved a vessel from impending wreck; and 
it is this feature in the case which makes it 
one for salvage. The 14th section of the ordi- 
nance does not apply, by which the compen- 
sation in such a case can be measured; for 
that is a daily compensation of four dollars 
for every day a pilot is on board a vessel of 
which he takes charge ten leagues from land. 

The remaining objection urged against salv- 
age in this case is, that the ordinance from 
which the libellant derived his commission 
to act as pilot makes it his duty to go to 
vessels in distress; and being a duty, he can- 
not have salvage for performing it. It is a 
pilot's duty to go to vessels in distress, and for 
not doing so he may be mulcted in the pen- 
alty of the ordinance, and be deprived of his 
commission. But for such a service the ordi- 
nance fixes no compensation; nor can one 
be fixed which would be just in all cases, 
or which could impose upon a pilot the obliga- 
tion to do more than a pilot's dutj' in bringing 
the vessel into port The circumstances at- 
tending each case of distress must determine 
whether the service rendered by a pilot is one 
of ordinary or extraordinary pilotage, or a 
case for salvage. 

In the consideration of this case I have care- 
fully examined all the laws of England, 
France and Holland regulating the pilotage 
of vessels upon the coast, to ascertain the 
views of the legislators of those nations as to 
the character of services rendered by persons 
saving vessels from shipwreck upon the coast. 
I find them always considered as salvage 
services, only varying in the mode and tri- 
bunals by which the salvage is to be assessed. 
They are not authority to bind my judgment, 
but I hope they have aided to instruct it to 
a right conclusion in this case. I find them 
coinciding with the judgment of our own 
courts in sucQ cases, and sustained l>y reason 
ing which deliberate examination and thought 
convince me is correct. 

Upon the whole, then, my conviction is that 
the ship Alexander would have been ship- 
wrecked upon the shoal upon which she was 
aground, if she had not been exti-icated by 
the timely arrival and skill of the libellant. 
I think the service makes the libellant a 
salvor, and the ship being at least of the 
value of fifteen thousand dollars, one thou- 
sand dollars is decreed to the libellant as 
salvage, exclusive of his pilotage fees for 
carrying the vessel into port, and costs. The 



judgment of the court below is reversed, and 
the cross appeal of the respondent is ordered 
to be dismissed. 

NOTE. In the case of The Emulous [Case 
No. 4,480], Judge Story said:—"! take it to be 
very clear, that wherever the service has been 
rendered in saving property on the sea, or wreck- 
ed on the coast of the sea, the service is, in the 
sense of the maritime law, a salvage service. If 
it has been rendered under circumstances which 
establish that the parties have voluntarily and 
without any controlling necessity on the side of 
the proprietors of the property saved, or their 
agents, entered into a contract for a fixed com- 
pensation, or upon the ordinary terms of a com- 
pensation for labor and services quantum mer- 
uerunt; in either case, it does not alter the na- 
ture of the service, as a salvage service, but only 
fixes the rule by which the court is to be governed 
in awarding the compensation. It is still a sal- 
vage contract, and a salvage compensation. It 
is true that contracts made for salvage services 
are not ordinarily held obligatory by the court of 
admiralty upon the persons whose property is 
saved, unless the court can clearly see that no 
advantage is taken of the parties' situation, and 
that the rate of compensation is just and reason- 
able. The doctrine is founded upon principles of 
sound public policy, as well as upon just views of 
moral obligation. No system of jurisprudence 
purporting to be founded upon moral, or religious, 
or even rational principles, could tolerate for a 
moment the doctrine that a salvor might avail 
himself of the calamities of others to force upon 
them a contract unjust, oppressive and exorbi- 
tant; that he might turn the price of safety into 
the price of ruin: that he might turn an act de- 
manded by Christian and public duty, into a traf- 
fic of profit which would outrage human feel- 
ings, and disgrace human justice." In the case 
of Clarke v. The Dodge Healy [Id. 2,849], Wash- 
ington, J., said:— "It may confidently be laid 
down, as an undisputed principle upon which a 
claim for salvage at all times rests, that unless 
the property be in fact saved by those who claim 
the compensation, it cannot be allowed, be their 
intention however benevolent, and then: conduct 
however heroic. If Providence kindly aids their 
exertions, by which the object is attained, so 
much the better for them; nor would that cir- 
cumstance deprive them of merit, although it 
might diminish the rate of compensation; but 
exertions must be made, and the probability that 
they contributed, or might contribute to save the 
property, should appear by some proof, although, 
from circumstances, slight proof only could be ex- 
pected. I will not say that where the danger is 
proved, and the vessel is conducted by the as- 
serted salvors into a place of safety, every pre- 
sumption, in the necessary absence of other evi- 
dence, may not be made in their favor. But 
where it is proved by other evidence, as it is in 
this case, that no human force -could have avert- 
ed the danger unless a particular act was done, 
which act the same evidence shows was nearly 
impossible to have been accomplished, the court 
cannot say that the vessel was saved by the ex- 
ertions of these libellants. The general principle 
before stated is too firmly established by authori- 
ties to admit of controversy. 'Salvaee,' says tlie 
court in the case of The Amelia, 1 Cranch [5 U. 
S.] 1, 'is a compensation for actual services ren- 
dered to the property charged with it.' And in 
the case of The Alerta, 9 Cranch [13 U. S,] 36T, 
it is said, 'Salvage is allowed as a reward for the 
meritorious conduct of the salvor, and in consid- 
eration of a benefit conferred on the person whose 
property be has saved.' It is also stated in the 
first of these caseb, that not only must the serv- 
ice rendered be meritorious, but the possession 
taken of the thing saved must be lawful." 
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Case Wo. 8,164. 

LEA et al. v. DEAKIN. 

[ai Biss. 23; i IS Am. Law Reg. (U. S.) 322; 
7 Reporter, 261; 11 Ghi. Leg. News, 152.] 

Circuit Court, N. D. Illinois. Jan., 1S79. 

Trade Marks— ""Worcestershire Sauce" a Ges- 

ERio Term — Res Judicata — Former 

Decree in Esglakd. 

1. The term "Worcestershire Sauce" has be- 
come generic as applied to a certain kind of table 
sauce, and cannot be esclusively appropriated 
by the complainants simply because they reside 
in Worcestershire, England. 

2. A decree rendered by the master of the rolls 
in England, refusing an injunction and dismissing 
a bill in equity to restrain the infringement of 
an alleged trade mark, and which was not ap- 
pealed from, is a complete bar to a suit brought 
in this country for the same purpose by the same 
complainants against the agent of the defendant 
in the English suit. 

[Cited in Faust v. Baumgartner, 113 Ind. 141, 
15 N. E. 337.] 

[This -was a bill in equity by Charles W. 
Lea and others against Prank Deakin for the 
infringement of an alleged trade-mark.] 

Rogers & Appleton and Henry M. Oollyer, 
for complainants. 

Charles E. Pope and George C. Christian, 
for defendant. 

DRUMMOND, Circuit Judge. This case 
has been ably and fully argued by the coun- 
sel of the respective parties, and as it has 
been pending for a long time, although I 
have not had, from other engagements, the 
opportunity of considering it so thoroughly as 
I could wish, I may state now the conclusions 
at which I have arrived, without going into 
any special detail of the reasons leading to 
such conclusions. The plaintiffs are, and have 
been for a long time, the manufacturers of 
what has been called "Worcestershire Sauce," 
in Worcestei-shire, England. It is at present, 
and has been for some time, known as "Lea 
& Perrins' Worcestershire Sauce." The de- 
fendant is a resident of Wisconsin, and has 
been in the habit of receiving from England a 
sauce somewhat similar to that of the plain- 
tiffs which is called the "Improved Worces- 
tershire Sauce," prepared by Richard Millar 
& Co., of London. The aujfendant is their 
agent for the sale of this latter sauce in this 
part of the country. I think the proof estab- 
lishes that there has long been known in the 
market a certain kind of sauce used for the 
table, on fish and meats of various kinds, as 
"Worcestershire Sauce;" that it is a sort of 
generic term given to this kind of sauce from 
the fact that it was originally manufactured 
in Worcestershire, England. It seems to have 
been manufactured also in other places, and 
the term "Worcestershire Sauce" seems to 
have been applied to that species of sauce; 
Under the circumstances, therefore, it can 
hardly be claimed that the plaintiffs, simply 
because they reside in Worcestershire, and 
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manufacture a sauce which they call "Wor- 
cestershire Sauce," have the sole right to the 
application of the term to that species of 
sauce. I think that the proof also shows 
that the plaintiffs have been cognizant for 
many years of the fact that there was this 
kind of sauce manufactured to which the 
term was applied; that for many years they 
took no steps to prevent the parties from 
manufacturing the sauce; and that, therefore, 
there may be said to have been something in 
the nature of an acquiescence in the manu- 
facture of the sauce. 

The proof also shows that the plaintiffs filed 
a bill in chancery in England against the 
principal of the defendant, Millar, of London, 
on the gi-ound that he or his company were 
manufacturing the very species of sauce 
which is the subject of conti-oversy In this 
case, asking for an injunction to restrain him 
from such manufacture, and from using the 
term "Worcestershire Sauce," they claiming 
that they had the right to it as a ti-ade-mark, 
and that no one else could use it without their 
consent, and also asking for an accounting 
from the defendant. The case was heard by 
the master of the rolls, Sir George Jessel, and 
fuUy considered by him in 1876, and the in- 
junction was refused and the bill dismissed. 
See Sebast. Trade-Marks, 305; Seton, Dec. 
(4th Ed.) 242. There was no appeal from 
this decree; on the contrary, it seems to have 
been acquiesced in by the plaintiffs. I see 
nothing in the record to raise a -doubt that 
the case was decided on its merits. I think, 
therefore, that ease is a bar to the action of 
the plaintiffs. They brought the suit against 
Millar, the principal of the defendant in this 
case, on the very subject-matter of controver- 
sy here; they asked for an injunction for the 
same reasons that the injunction is asked 
here, and for substantially the same genei-al 
relief. It was refused by the master of the 
rollg, and the bill dismissed. Deakin, the de- 
fendant here, has acted for Millar, the de- 
fendant in that case. It would be an anom- 
aly if it were true that Millar could manu- 
facture and sell his sauce in England, and at 
the same time Deakin, who sells it here, and 
obtains it from him, could be restrained here 
at the instance of the plaintiffs from selling it. 

By agreement between the parties, and the 
order of the court, many of the questions on 
the admissibility of evidence were submitted 
to the masteir, and he made his report thereon 
to the court, and exceptions have been taken 
to his report. It is unnecessary for me to 
consider these various exceptions. It is suffi- 
cient to say, I think, there is evidence in the 
ease which ought to be admitted, and from 
which these conclusions can be deduced. The 
result will be, therefore, that the bill will be 
dismis.sed. 

NOTE. A name which has become generic 
in meaning cannot be appropriated as a trade- 
mark. Canal Co. v. Clark, 13 Wall. [80 U. S.] 
311, 323; Thomson v. Winchester, 19 Pick. 214; 
Wolfe T. Goulard, 18 How, Pr. 64; Sherwood 
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V. Andrews [unreported]; Candee v. Deere, 54 
111. 439; Singer IVIanuf'g Co. t. Wilson, 2 Oh. 
DiT, 434; Cocks v. Chandler, L. B. 11 Eq. 446: 
Ford V. Foster, 7 Oh. App. 611; Burke v. 
Cassin, 45 Oal. 467; Burnett v. Phalon, 9 Bosw. 
192; Bininger v. Wattles, 28 How. Pr. 206; 
Singleton v. Bolton, 3 Doug. 293; Oanham v. 
Jones, 2 Yes. & B. 218. But see Newman v. 
Alvord, 49 Barb. 588; Congress & E. Spring Co. 
V. High Rock 0. Spring Co., 45 N. Y. 291; Dun- 
bar Y. Glenn, 42 Wis. 118; Wotherspoon v. Cur- 
rie. L. K. 5 H. L. 508. There can be no trade- 
mark in the name "'Singer Sewing Machine." 
Singer Manuf g Co. v. Larsen [Case No. 12,- 
902]. The word "Parabola" used as the name 
of needles, not being descriptive of any pecul- 
iar quality of the needles, is a valid trade- 
mark. Koberts v. Sheldon [Id. 11,916]. So the 
term "Yankee," applied as the name or label 
upon soap, is a valid trade-mark. Williams v. 
Adams [Id. 17,711]. 

[For other cases involving this litigation, see 
Cases Nos. 3,695, 3,696, and 3 Fed. 435, and 
13 Fed. 514.] 



LEA (DEAKIN v.). See Cases Nos. 3.695 and 
3.696. 

LEA (FARLOW v.). See Case No. 4,640. 

LEA V. LEEDS. See Case No. 2,862. 



Case IJTo. 8,155. 

Es parte LEACH. 

[3 App. Comr. Pat. 267.] 

Circuit Court, District of Columbia. March 1, 
1860. 

Pa TE>iTS— Patentable Noveltt— Weather 

Strips.' 
[Leach's claim of invention of weather strips 
of India rubber or other flexible material of a 
semi cylindrical shape, with flanged sides or edges 
for tacking against che door or window frame, 
possesses patentable novelty, and is not anticipat- 
ed bv inventions of weather strips which require 
grooves in the doors, etc., for fastening them.] 

[Appeal by Phineas Leach from the deci- 
sion of the commissioner of patents, reject- 
ing his claim for a patent for an improve- 
ment in weather strips for doors, etc.] 

MERRICK, Circuit Judge. The claim in 
this ease is for an improvement in -weather 
strips for doors and windows, which con- 
sists in making the strips of India mbber 
or like flexible and elastic material moulded 
into a semi-cylindrical shape -with flanged 
sides or edges, so that, when fastened by 
tacks driven into the door at suitable in- 
tei-vals along the flanged sides, it shall form 
a semi-cylindrical tube, fitting the crevice 
between the door and its frame, and by 
its elasticity, adapting itself to any irreg- 
ularities in the dimensions or shape of the 
crevice, thereby completely exclude air, etc. 
If the claim be regarded as a device for 
excluding air, etc., from the crevices at the 
sides of doors and windows by adjusting 
to them strips of elastic inibber, or strips 
of rubber rendered specially flexible and elas- 
tic by reason of their tubular form, the in- 
vention of the applicant is clearly anticipat- 
ed by the references to Alvord's, Hackett's, 



and Burstadt's rejected claims. But the 
amended claim of Leach does not rest upon 
the principle involved in those eases. The 
merit of his invention consists in the ease 
and simplicity with which the attachment 
is effected of an elastic tube to the ci-acks 
and openings around a door; which, while 
it secm-es the tube firmly in its place, dis- 
penses with the troublesome and expensive 
construction of a groove in the door or 
against the door post, which is essential in 
the invention of Alvord and Hackett, where 
an entirely cylindrical tube is used. The in- 
vention of Leach is, then, a substantial 
change in the shape and eonstniction of elas- 
tic tubular strips, by means of which change 
of construction the strips can easily and 
cheaply be applied to doors without injury 
thereto, not requiring the aid of a carpen- 
ter, and demanding no other expenditure 
of time or money in the adjustment than 
a few moments of the house maid's leisure, 
and the cost of thirty or forty carpet tacks. 
This degree of utility and economy appear- 
ing from the claim, although it may not place 
the inventor upon a very lofty pedestal of 
fame, affords sufficient evidence of the ex- 
ercise of the inventive faculty to entitle him 
to the protection of the patent laws. 

Now, for the reasons aforesaid, I am of 
opinion, and accordingly certify to the Hon. 
Philip F, Thomas, commissioner of patents, 
that there is error in the decision of the 
office rejecting the claim of the applicant; 
and said judgment is hereby reversed, and 
a patent directed to be issued to Phineas 
Leach upon his amended application as 
prayed. 



Case "No. 8,156. 

LEACH T. COYLE.i 

Circuit Court, D. Connecticut. Dec. 24, 1878. 

Limitation of Actions— New Promise. 

[A promise by a debtor to a bankrupt creditor, 
acting in behalf of the assignee of an account, to 
settle the same, is sufiicient to take a suit there- 
on by said assignee out of the statute.] 

[Action of assumpsit by Nathan W. Leach, 
assignee of certain assets of William E, 
Brockway, against Patrick Coyle.] 

SHIPMAN, District Judge. This is an 
action of assumpsit, which was tried by the 
court, in pursuance of a written stipulation 
of the parties waiving a juiy trial. The 
facts which are found to be true are as fol- 
lows: William E. Broekway was a brewer 
in the city of New York from 1856 to 1871, 
and sold ale in barrels to the defendant, a 
merchant in Waterbury, Connecticut, from 
•August, 1858 to April, 1869. The agreement 
between the parties was that the defendant 
should return the barrels when empty, or 
pay for them. If not returned, they were 
bought by the defendant. In 1871, Broek- 
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way was adjudicated a bankrupt in the 
Southern district of New York, having an 
unsettled account and claim upon Ms hooks 
against the defendant. John M. Guiteau 
and John Gordon were appointed assignees 
upon his estate, who sold and assigned the 
account against the defendant to the plain- 
tiff, a citizen of the state of New York. 

The plaintiff brought an action of assump- 
sit against the defendant on April 10, 1874, 
for a balance claimed to be due on the ale. 
and also on the barrel account. The bill of 
particulars was in brief: 

For ale '...-....$ 82 87 

For 325 half casks, @ 4.50 1,462 50 

For 74 quarter casks, @ 3.50 259 00 

$1,804 37 

The barrels were the number of unreturn- 
ed barrels which had been delivered during 
said years. No settlement of barrel account 
had ever been made. The ale balance was 
claimed to be an amount which was due for 
ale sold in 1866, and which had been car- 
ried along in the ledger for a time, and final- 
ly was overlooked on the ledger, and had 
been overlooked in the settlement of the ale 
account. The defendant paid in January, 
18GS, the amount supposed by both parties 
to be due for ale, and took a receipt in full. 
There was no sufBeient affirmative evidence 
of mistake to justify a finding that a bal- 
ance is due on ale account, and I find that 
nothing is due thereon. In May, 1872, said 
Brockway called upon the defendant in \Va- 
terbury, and on behalf of the plaintiff made 
demand of the barrels and of the amount 
due on ale account. Defendant replied that 
he would look up the "empties," go to New 
York the succeeding month, take down his 
account, and have a settlement He did not 
see the plaintiff or Brockway afterwards. 

I find that 325 half barrels and 74 quarter 
barrels have never been returned by the de- 
fendant to Brockway or to the plaintiff. 
The market price of new half barrels and of 
quarter barrels was $5.00 and $4.00 respec- 
tively. Very little satisfactory evidence of 
the market price of old barrels was given, 
I find that they were worth in market re- 
spectively half the market price of new bar- 
rels. All the barrels which were delivered 
to the defendant within six years prior to 
the date of the suit were returned. The 
barrel account was a running account with 
charges and credits from 1858 to September, 
1878. 

It seems under Connecticut decisions, 
though not perhaps in accordance with the 
decisions of some other courts on similar 
statutes, that the account for the barrels 
not returned prior to six years before th« 
date of the suit is barred by the statute of 
limitations, in the absence of a new prom- 
ise or acknowledgment of a subsisting debt. 
As matter of law, I am of opinion that the 
conversation had by the defendant in May, 
1872, is a sufficiently clear and definite ac- 
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knowledgment of a subsisting debt for bar- 
rels, and promise to pay the amount due 
therefor, to take the case out of the statute 
of limitations. 

I find that the amount due by the defend- 
ant to the said Brockway upon the account 
which was sold and assigiled to the plain- 
tiff was: • 

For 325 half barrels $ 812 50 

For 74 quarter barrels 148 00 

$ 960 50 
Interest from Jany., 1871, to Dec, 
1878, 7 years & 11 months 456 23 

§1,416 73 

—For which amount let judgment be enter- 
ed for the plaintiff against the defendant. 
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Case "No. 8,157. 

In re LEAOHMAN. 

[1 N. B. K. 391 (Quarto, 91); i 1 Am. Law T, 
Rep. Bankr. 48.] 

District Court, D. Kentucky. 1868. 

Bakkruptoy — Examination befohe Register — 
Cross-Exajiixation*. 

A bankrupt on examination may be cross-exam- 
ined by his own counsel. 

[Cited in Re Collins, Case No. 3,008.] 

[In the matter of Stephen B. Leachman, 
a banki'upt] 

BALLARD, District Judge. In this case 
the banknipt had submitted to an examina- 
tion before the register by a creditor. The 
counsel of the bankrupt claimed the right 
to cross-examine him, and was proceeding 
to do so, when the counsel for the creditor 
objected, insisting that the bankrupt cannot 
examine himself, and that he may only "cor- 
rect any statement. made during the course 
of his examination" in the manner prescrib- 
ed in general order No. 34. The register has 
certified the question thus raised for de- 
cision here- 1 have already decided, in Ke 
Dean [Case No. 3,699], bankrupt, that the 
"examination" of the bankioipt is a "deposi- 
tion" within the meaning of the banki'upt act 
[of 1S07 (14 Stat. 517)]. Section 26 prescribes 
how his attendance before the register may 
be procured; the matters in respect to which 
he may be examined'; that the examination 
shall be in writing, and. how it shall be dis- 
posed of. It then provides that in a like 
manner the attendance of any other person 
as a witness may be required. Form No. 46 
is the caption of the examination, whether 
of the bankrupt or of the witness. General 
order No. 10 provides how the examination 
of witnesses is to be conducted; and if it 
does not prescribe the mode of condlicting 

1 [Reprinted from 1 N. B. R. 391 (Quarto, 91)^ 
by permission.] 
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the examination of tlie bankrupt, there is 
HO rule or order relating to the subject In 
my opinion the bankrupt, when examined, 
is a witness, so far at least as the mode of 
conducting his examination and cross-exam- 
ination are to be conducted as provided in 
general order No. 10. It certainly would be 
very hard and unreasonable to require a 
bankrupt to answer only the questions of a 
creditor or assignee, and deny him the op- 
portunity of offering as a part of his examina- 
tion any explanation which he may have to 
make; and as he cannot be denied the bene- 
fit of counsel, I do not see how such ex- 
IJlanation could be more appropriately made 
than in answer to questions propounded by 
liis counsel. Whether the bankrupt when 
examined is for all legal purposes the wit- 
ness of the assignee or creditor, or whether 
his cross-examination is to be conducted pre- 
cisely as that of other witnesses, are ques- 
tions not presented by the certificate, and 
cannot be decided. The clerk will certify 
this opinion to the register. 



Case No. 8,157a. 

I^BADBETTER v. KENDALL. 

[Hempst 302.] i 

Superior Court, Territory of Arkansas. Feb., 
1836. 

JuKisDicTioN OP Justice of Peace— Process Out 
OP JuRisDiCTiojr — Action against Constable. 

A justice of the peace cannot issue process be- 
yond the limits of his township, except in two 
cases indicated by statute; and process so issued, 
not falling within the exceptions, is utterly void, 
and an officer cannot justify under it. 

Error to Pulaski circuit court 

[This was a suit by Benjamin M. Lead- 
better against Ephisditus T. Kendall for 
recovery of certain goods belonging to the 
plaintiff which were alleged to have been 
illegally seized.] 

Before CROSS and YELL, JJ, 

CROSS, J. The plaintiff in en-or brought 
suit in trespass against the defendant, for 
forcibly seizing and taking his goods. In 
justification, the defendant in error alleges 
that Jesse isrown, an acting justice of the 
peace in and for Big Rock township, issued 
a writ of execution, directed to the constable 
of Saline township, and that as such con- 
stable, in virtue of said writ, he seized and 
took the goods. Both townships are within 
the county of Pulaski, and the only ques- 
tion we deem it material to decide grows out 
of the construction to be given to the act 
of 1829 in relation to the jurisdiction of jus- 
tices of the peace. The act referred to is in 
these words: "Hereafter, all justices of the 
peace in this territory shall be commissioned 
for their respective counties; and the town- 
ship in which they severally reside shall 
confine or be the extent of their jurisdiction. 

1 [Reported by Samuel H. Hempstead, Esq.] 



except in criminal eases, and in cases under 
the statutes of this territory where it may 
require two justices of the peace to form a 
court; and in that case, where there shall be 
only one justice of the peace in such town- 
ship, or the justices of the peace are con- 
cerned or interested in the suit, any justices 
of the peace, of the next adjoining township, 
are at liberty, and shall have power, to Issue 
process and try said cause, the same as 
though they were resident in said township, 
any law to the contrary notwithstanding." 
Ark. Ter. Dig. p. 355. Anterior to the pas- 
sage of this law, under the provisions of an 
act passed in 181i, a judgment creditor was 
allowed to suggest that the defendant resid- 
, ed out of the township where the judgment 
was rendered, and that no goods or chattels 
could be found in the township where the 
justice resided to satisfy the same, whereupon 
it became the duty of the justice to issue ex- 
ecution, directed to the constable of the town- 
ship whex'e the defendant did reside, or where 
his goods and chattels could be found, and 
the constable was authorized and required to 
execute the same. Ark. Ter. Dig. p. 378. 
The act of 1829 expressly limits the jurisdic- 
tion of a justice of the peace to the township 
in which he resides, except in criminal cases 
and cases where, by statutoiy provisions then 
in force, two justices were necessary to fonn 
a coiut. In this it conflicts obviously with 
the prior act of 1814, and, by a well-settled 
mle, repeals it to the extent of the confiiction. 
A justice, therefore, cannot now issue process 
beyond the confines of his township, except 
in the two eases indicated by the statute. 
When he does, the act is wholly unauthorized 
and absolutely void. As well might he issue 
process to a constable residing in a different 
county, as to one residing in a different town- 
ship in the same county. In either case, there 
would be an entire want of jurisdiction. The 
law restricting the jurisdiction of justices of 
the peace being a general one, the defendant 
in error was bound to have noticed it. We 
think, therefore, that the demun-er to the plea 
of justification was improperly overruled. 
Judgment reversed. 
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LEADVILLE CO. v. FITZGERALD et al. 

STEVENS et al. v. MURPHY et al. 

[4 Morr. Min. Rep. 380; Carp. Min. Code, 73.] 

Circuit Court, D. Colorado. 1879. 

Mines and Mining — Lodes and Veins —"Rook 

IN Place" — Right to Follow Dip — Con- 

TiKUiTT OP Vein — Presumptions. 

[1. "Rock in place," as used in Rev. St. 2320, 
means that the lode or vein must be inclosed by 
the fixed and immovable rock forming the general 
mass of the mountain. There must, therefore, be 
a hanging as well as a foot wall ; but, if the prin- 
cipal part of the rock above the mineral is in its 
original position, the lode is in place, although 
some masses of loek or boulders may be mixed 
with the ore. If, however, the ore is upon the top 
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■of lie immovable rock, and covered only by loose 

material and debris, the section does not apply.] 

[See Stevens v. Williams, Case No. 13,414.] 

[2. There can be no right, under this section, 
to follow the vein outside the surface lines, im- 
less the vein can be traced continuously from one 
claim to the other. If the mineral is not con- 
tinuous, then it must be ascertained whether there 
iive continuous boundaries inclosing the vein.] 

[3. A vein or lode does not come within this 
section if it lies horizontally, but if it departs 
from a horizontal position at all the degree of 
departure is immaterial.] 

[4, There is a presumption of ownership in fa- 
vor of every locator as to the territory covered by 
bis location, and within his own lines he is_ to be 
regarded as ilie owner of all valuable deposits un- 
til some one else shall show, by a preponderance 
■of testimony, that such deposits belong to an- 
other lode, having its apex elsewhere.] 

[Cited in Consolidated TVyomiiig Gold-Min, Co. 
V. Champion Min. Co., 63 Fed. 551.] 

[These were suits by the Leadville Mining 
Compaijy against Fitzgerald and others, and 
ty Stevens & Leiter against Murphy and 
others, to enjoin defendants from taking ore 
from within the limits of complainants' 
claim, and to recover damages for ore al- 
ready taken. Applications have been made 
in each, case for an injunction.] 

Hugh Butler, T. ai. Patterson, 0. S. Thom- 
4is, and E. O. "Woleott, for plaintiffs. 

.T. B. Belford, J. D. Ward, and James Y. 
Marshall, for defendants. 

BALLETT, District Judge. These, cases 
are so far similar that what is said in re- 
spect to one may be taken to be applicable 
to both of them. Until the discovery of min- 
eral deposits near Leadville, no controversy 
3iad arisen in this state as to whether a. lode 
or vein is in place within the meaning of 
the act of congress. The mines opened in 
Olear Creek, Gilpin, Boulder and other coun- 
tries, descend into the earth so directly that 
no question could arise as to whether they 
were inclosed in the general mass of the 
<:ountry. Whatever the character of the 
yein, and whatever Its width, it was sure to 
be within the general mass of the moun- 
tain; but the Leadville deposits were found 
to be of a different character. In some of 
them, at least, the ore was found on the sur- 
face, or covered only by the superficial mass 
of slide, debris, detritus, or movable stuff, 
which Is distinguishable from the general 
mass of the mountain, while others were 
found beneath an overlying mass of fixed 
and immovable rock, which could be called 
a. wall as well as that which was found 
below them. It then became necessary to 
consider very carefully the meaning of the 
words, "in place," in the act of congress, in 
order to determine whether these deposits 
were of the character described In that act. 
Section 2320, Rev. St., refers to veins and 
lodes In "rock in place," and of course no 
other can be brought within the terms of 
the act After careful consideration, it was 
thought that a vein or lode could not be 
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in place, within the meaning of the act, un- 
less it should be within the general mass 
of this mountain. It must be inclosed by, 
or held within, the general mass of fixed and 
immovable rock. It is not enough to find 
the vein or lode lying on the top of fixed or 
immovable rock, for that which is top is not 
within, and that which is without the rock 
in place cannot be said to be within it This 
conclusion was reached in the application by 
the owners of the New Discovery claim 
against the owners of the Little Chief claim. 
The same idea was advanced in the trial 
before a jmry in which the ownership of 
the Iron mine was involved. The attention 
of the jury was especially directed to that 
matter, and they were directed to inquire 
upon the evidence, whether the lode was in- 
closed within the general mass of country 
rock,— in other words, whether there was 
a hanging as well as a foot wall; and the 
jury ascertained and determined that the 
lode was so inclosed in the general mass of 
the mountain. To apply this principle in the 
present cases, we are led to inquire whether 
the veins or lodes are so Inclosed in the 
general mass of the mountain, or lie only 
on the surface of the fixed and immovable 
rock, with no other covering than the super- 
ficial mass to which reference has been 
made. ■ " 

In the first of these cases, in which the 
Leadville Mining Company is plaintiff. It 
seems that in the plaintifE's own ground the 
lode is well enough defined. There, there is 
an overlying mass of country rock which 
may be called a hanging wall; but when 
we come to the ground in dispute, which is 
claimed by the defendants, and is called by 
them the Little Giant claim, the testimony is 
not satisfactory on that point Only one of 
the witnesses for plaintiffs has examined 
the shaft sunk by defendants, and although 
he testifies that the valuable ore at the bot- 
tom of the shaft Is found between walls, 
his testimony is overborne by numerous wit- 
nesses on behalf of defendants. In all the 
affidavits filed by defendants, which are veiy 
numerous, it is stated that the shaft sunk 
by the defendants penetrated only loose. ma- 
terial, and that nothing like solid or fixed 
and immovable rock was found in Its course. 
In this state of the evidence. It Is almost un- 
disputed that what is called a lode or vein 
at the point in controversy is not within 
the general mass of country rock. Whatever 
its character may be to the eastward from 
that point If at the very place in controver- 
sy the upper or hanging wall cannot be 
found, it cannot be called a lode, within the 
meaning of the act. These deposits are 
very irregular, and, If for any considerable 
distance they come to the surface and pass 
out from the rock in place, they cease to 
be lodes within the meaning of the act. At 
all events, the iiile must be so as to one 
who seeks to pursue them beyond the side 
lines of his claim. To establish a right of 
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that kind, he must he able to shoTV that the 
lode is continuous and in place throughout 
its ■whole course from its origin in his own 
ground to the place in which he claims it. 
In this respect the showing was very differ- 
ent In the case to which reference was made 
by counsel between the owners of the Bull's 
Eye and the Silver "Ware claims. In that 
case many witnesses testified that the vein 
was continuous and in place throughout its 
course between the two claims. There may 
hare been some opposing testimony, but it 
was a contested point, and the testimony 
went strongly to show that the vein was 
continuous as alleged in the bill of com- 
plaint. But here the fact that the lode at 
the point in dispute is upon the top of the 
rock in place and covered only by loose 
material and debris, is almost undisputed. 
Upon that ground, it is thought that no in- 
junction can be allowed. The plaintiffs must 
show that the vein is in place and that it 
extends continuously from their ground and 
into that claimed by the defendants, before 
they can be entitled to such relief. 

In the other case the question presented 
is not the same. It is not denied that there 
is at the place in controversy an overlying 
mass of countr3- rock, but defendants al- 
lege that within the limits of the Iron claim 
and eastward from that point in the openings 
anade by plaintiffs, there is no continuous 
vein or lode; that in that territory there are 
only irregular deposits, having no connec- 
tion with each other. The plaintiffs, on the 
other hand, contend that there is, in all the 
ground opened by them, a continuous vein or 
lode which may be traced throughout all 
their workings. The point is strongly con- 
tested on both sides. Many affidavits have 
been filed by each party to establish the 
fact, and it seems to be a question which 
should be. submitted to a jury. Upon prin- 
ciples heretofore announced, we may inter- 
fere by injunction to preserve the property 
pending the controversy. If, as in the other 
case, it was clearly shown that the fact is 
as alleged by defendants, the plaintiffs could 
not be entitled to such relief; but as they 
have made a strong showing as to the regu- 
larity and continuous course of the vein, it 
is proper to preserve the propertj' until the 
result of the trial shall be known. 

As to what was said by counsel with ref- 
erence to the position of the vein or lode, 
I am still of the opinion that, if it descends 
from the plane of the horizon, it is to be re- 
garded as a departure from the perpendic- 
ular. It is conceded that if the vein be 
exactly upon the plane of the horizon, it is 
not within the act. In every position, how- 
ever, from the horizontal to the perpendicu- 
lar, it must be said that it has departed from 
the perpendicular. And here, if the evi- 
dence is to be believed, the lode is some- 
what below the plane of the horizon, and so 
within the meaning of the act, as one which 
may be pursued beyond the side lines of the 



claim in which its outcrop may be found. 
In the first case the injunction will be de- 
nied, and in the second the motion will be al- 
lowed. 

In the case of the Leadville Company, the 
plaintiffs took leave to amend their bill, and in 
the other case the defendants took leave to 
amend their cross bill. Both cases were after- 
ward tried by jury. 

[The charge of HALLETT, District Judge, 
in the ease against Fitzgerald, is as fol- 
lows:] 

HALLETT, District Jtidge (charging jury). 
You have learned, gentlemen, from the evi- 
dence, that there is no controversy between 
these parties as to the surface of their sev- 
eral locations. The plaintiff claims to own 
the Carbonate location, as laid down upon 
the maps, and defendants claim to be the 
owners of the Little Giant claim, or to tlie 
surface of those locations. It may be as- 
sumed, for tlie purposes of this controversy, 
that each party is the owner of their own 
location, as claimed by them. The contro- 
versy relates to ground which Is reached by 
a subterraneous course from the plaintiffs* 
ground, and in which they claim that it is 
their lode, originating in their territorial 
lines, and they claim to have folloAved this 
lode from their own ground into that of de- 
fendants', in pursuance of the act of con- 
gress which gives them, as they say, that 
right. This act of congress provides, when- 
ever a location shall be made upon a lode, 
according to local law, the locator shall be 
entitled to the surface ground to a certaia 
extent on each side of the top or apex of the 
lode, and that he shall have, not only that 
lode, but all others which have their tops 
and apexes in the same territory,— that is, in 
the ground covered by his location,— and he 
shall have these lodes in suen a way that 
he may follow their dip or inclination to 
any depth to which they may extend. It 
has sometimes been contended that the lode 
must have a certain position In the earth, — 
that is to say, it must be more or less ver- 
tical,— before this rule, which is given in the 
act of congress, can be applied; but we 
have heretofore held, and are still of the 
opinion, that it applies to all lodes whicli 
have an inclination below the plane of the 
horizon, whatever it may be; that is to say, 
whether the lode stands at an angle of 
twenty, thirty, forty, seventy, or eighty de- 
grees, that it is still within the terms of the 
act of congress. If it be a lode, and one 
that may be followed, with such bounda- 
ries as to enable the loca+or to identify it 
beyond his own territory, that, whatever its. 
inclination may be below the horizon, that 
he may follow it. So that, to state the point 
so it may be applied to the present case, the 
Inclination of the lode, if it should be, for 
instance, twenty or twenty-five degrees be- 
low the horizon, it is the same as if it were 
more; if it oiuginated in the plaintiff's 



[15 Fed. Cas. page 101] 

ground, and extends into that beyond, tlie 
territory of the defendants, the plaintifle is 
entitled to it, although it may have no 
greater inclination than twenty or twenty- 
five degrees. Having stated to you that the 
controversy relates to the lode beneath the 
surface, as extended from the territoiy of 
the plaintifE's claim into that of the defend- 
ants, I have written here what I regard as 
the practical questions for your considera- 
tion, as well as directions regarding these 
questions. As a starting point in the evi- 
dence before you, the fact appears to be es- 
tablished that large quantities of valuable 
ore have been found in the Carbonate claim. 
This may be taken to show that a lode ex- 
ists in that locality in so far as the question 
relates to the boundaries of that claim; 
that is to say, if the question for present 
consideration r.elated to the ownership of 
the ore within the surface limits of the Car- 
bonate claim, "it would not be necessary to 
consider very carefully the position of the 
ore in the earth, because within the lines of 
each location the owner shall be regarded 
as having full right to all that may be 
found, until some one can show a clear title 
to it as part of some lode or vein having its 
top or apex in another territory. To state 
the proposition in other words, we may say 
that there is a presumption of ownership in 
every locator to the territory covered by hl» 
location, and within his own lines he shall 
be regarded as the owner of all valuable de-' 
posits until some one shall show, by a pre- 
ponderance of testimony, that such deposits 
belong to another lode, having its top or 
apex elsewhere. If, however, it is not im- 
portant to examine the situation of the ore 
within the lines of the location, with refer- 
ence to the question of ownership, it may be 
of some value to consider that subject for 
the purpose of ascertaining whether there is 
a lode in that ground extending thence east- 
ward into adjoining territory. ' Upon that 
point it may be said that the mineral must 
be in place, within definite boundaries; that 
it must be practically continuous from the 
plaintifiE's ground into defendants' ground; 
and that the top and apex of the lode must 
be in plaintiff's ground. As to the first 
question, if the lode is in the general mass 
of the mountain, as distinguished from the 
slide, debris, or "tumble stuff" of the sur- 
face, it is in place, within the meaning of 
the act of congress. If the rock above the 
lode is in its original position, although 
somewhat broken and shattered by the. 
movement of the country, or other causes, it 
is in place. And in this kind of deposits it 
may be said that the lode is in place when- 
ever the rock above is in place. The concur- 
rence of detached masses of rock, whether 
called boulders or by some other name, and 
whether they are of lime or other forma- 
tion, in proximity to the ore, is not, in itself, 
conclusive evidence that the overlying mass 
of rock is not in place. That fact, if it is a 



(Case No. 8,158) LEADVILLE 

fact, may tend to prove that some or all of 
the overlying mass is of the same character. 
But if there is evidence to show that the 
overlying mass is not the same, but of orig- 
inal structure, the concurrence of boulders 
or detached masses of rock with the ore is 
not significant. If the principal part of the 
rock above the mineral is in its original po- 
sition, according to the present structure of 
the mountain, the lode is in place, although 
some masses of rock or boulders may be as- 
sociated with the ore. 

Upon another question, the same circum- 
stance, if it is proven, may be of some 
weight, and that question is, as to the 
boundaries of the lode. If the ore is found 
in general, within boundaries of porphy; 
ry and lime, although some fragments of 
each may occur with it, the lode is well, de- 
fined. If, however, the ore occurs in por- 
phyry and lime, or in both, or either, in 
such confused and irregular way as shows 
no line of demarcation for the ore body, the 
lode is not so defined as that it may be fol- 
lowed beyond the lines of plaintiff's loca- 
tion. The physical structui-e of the earth 
at and within the ground in controversy, 
and immediately west of the dividing line 
between the claims in plaintiff's ground, is 
to be considered in that view. If it is brok- 
en up and jumbled in such a way that from 
plaintiff's ground over the line and beyond, 
through defendants' workings, it seems to 
be unreasonable to say that there are boun- 
daries of porphyry and lime to the mineral 
body, the plaintiff cannot recover. If there 
are such boundaries, the evidence is suffi- 
cient on that point. Intimately connected 
with this is the second question before sug- 
gested, whether the lode is practically con- 
tinuous from plaintiff's ground into defend- 
ants' ground. Of course, if there is a con- 
tinuous and unbroken sheet or body of ore 
extending from one claim into the other, 
there can be little doubt as to the bounda- 
ries, subject to the explanation already giv- 
en relating to the position of the overlying 
rock; whatever may be above and below 
such a sheet or ore body, may be regarded 
as walls or boundaries. But if the mineral 
is not continuous, upon the facts here 
shown, we must look to the matter of 
boundaries to ascei-tain whether the lode ex- 
tends from one claim to another. There 
may be such interruptions in the course of 
an ore body as to lead to the inference that 
there can be no connection between the sep- 
arate parts, although the "contact," as it 
has been called, may continue from one to 
the other. But if you find from the evi- 
dence that there is a body of ore in plain- 
tiffs' ground, near to their east line, and 
there are other bodies of ore in defendants' 
ground, and that there are well-defined 
boundaries to both and all .which are the 
same as to both and all, and such bounda- 
ries extend from one to the other, you ought 
to find that they are paits of the same lode; 
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so that if the mineral is not continuous from 
one claim to the other, the question turns 
upon the matter of boundaries, and that is 
to be decided by the preponderance of testi- 
mony,— not the number of witnesses merely, 
but upon what you may regard as the 
weig-ht of testimony, after giving due credit 
to each and all. These are the important 
questions. Tliere is another that was re- 
ferred to in the course of the argument It 
is also mentioned in this instruction, but I 
have not commented on it,— as to the posi- 
tion of the top or apex of this lode. I have 
not heard any evidence which is sufficient 
to establish the fact that it lies below this 
claim,— to the west of it. You will remem- 
ber that it was contended on the part of the 
defendants,— that as to this portion of the 
lode, if there is any within this ground, — 
that as to this portion which extends into 
tlie Little Giant ground, that it has its top 
or apex in the Aetna location, which is im- 
mediately west of the Carbonate location, 
and upon that hypothesis, that it would be 
owned by the Aetna people; that there was 
a lode beginning in their ground, having its 
top there, and extending clear across the 
Carbonate claim, and into the Little Giant 
claim. That would be a tenable position if 
there were evidence sufficient to establish 
the fact, but I do not regai-d the evidence 
of very great weight upon that point, and 
therefore I have not said much about it. 
But it is a question for your consideration, 
and if you find, as a matter of fact, that the 
top and apex of the lode, or sucji parts of 
it as are claimed, by the plaintiffs against 
the defendants, that it lies in the Aetna 
ground and not in the Carbonate gi'ound, 
but down to the west of the Carbonate 
claim, then, of course, the plaintiffs cannot 
recover in this action. Upon that theory or 
hypothesis the lode would belong to the 
Aetna people and not to the plaintiffs in this 
case. 

The matter in controversy here relates on- 
ly to that portion of the Cai'bonate claim or 
the Carbonate lode, if you find there is one, 
which extends from the northwest down as 
far as the Shamrock location. The evidence 
that was given in respect to all the working 
below that point, or southward from that 
point, is only to show the character of the 
deposit— to show what it was generally, and 
how it was found in all that territoiy. It 
is sufficient to say, if you find the issue for 
the plaintiffs, that they are the owners in 
fee so far as the claims adjoin each other. 
As to the question of damages, If you find 
for the plaintiffs, there is some evidence here 
tending to show that a certain amount of ore 
was taken from the grouna, that is, from 
the territory covered by the Little Giant lo- 
cation. If you find for the plaintiffs, they 
are entitled to the value of that ore, what- 
ever it may be. You will, perhaps, remem- 
ber better than T, the testimony. I believe 
there is some evidence to show that some- 



thing like $2,000 was taken out, or some- 
thing of that kind. I do not think of any- 
thing more that riaay be necessary to say to 
you, gentlemen, except that the burden of 
proof is upon the plaintiffs,— that it rests 
with them, as they are holding the affirma- 
tive in this action, to show by a preponder- 
ance of testimony every fact which is nec- 
essary to support a finding in their favor; 
that is to say, that there is a lode in their 
ground, and that it has the top or apex of 
it, and that it extends in well-defined boun- 
daries from their territory into that of the 
defendants. It is upon them to prove it by 
a preponderance of evidence. If you find 
the testimony to be evenly balanced, your 
verdict will be for the defendants; if there 
is a preponderance of testimony for the 
plaintiffs, it will be for the plaintiffs, of 
course. 

[See' Iron Silver Min. Co. v. Murphy, 3 Fed. 
36S.] 
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LEAK V. ISAACSON. 

[Abb. Adm. 41.] i 

District Court, S. D. New York. July, 1847. 

Seamax's Wages — Reobipt in Full — Demaxd 

NOT Satisfied — Receipt Explained — 

Effect op Receipt. 

1. A receipt in full of all demands given by a 
seaman to the master or owners, is open, in a 
court of admiralty, to explanation by proof that 
at the giving of the receipt there existed a de- 
mand in favor of the seaman which was not in 
fact satisfied by the payment made. 

2. When so explained, the receipt does not 
bar the seaman from recovering upon such out- 
standing demand. 

3. To free a demand from the operation of a 
receipt in full of all demands, in a court of ad- 
miralty, it is necessary that the evidence that 
there was a valia demand existing when the re- 
ceipt was given, and that it was in fact not sat- 
isfied by the payment made, should be clear and 
convincing. 

This was a libel in personam, by George 
Leak against Michael Isaacson, owner of the 
steamboat Proprietor, to recover a balance 
of wages earned as engineer. The facts 
were substantially as follows: The libellant 
was hired by the respondent in JNew York 
to go to Charleston, and there to go on board 
the Proprietor as engineer. No wages were 
agreed upon; but the value of the sei*vices 
for the time for which the libellant was at- 

1 [Reported by Abbott Brothers.] 
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tached to the boat was shown to be $70. 
The libellant went to Charleston at his own 
expense, — a service shown by the testimony 
to be worth ?25, exclusive of travelling ex- 
penses. He also boarded for some days in 
Charleston. On the termination of libel- 
lant's service on the boat, the crew were 
paid off by Martin, the master, the libellant 
receiving the sum of ?70. Upon that occa- 
sion, he, in common with the rest of the 
crew, signed a receipt in the following 
terms: "This is to certify, that the under- 
signed have this day received, from Mr. 
Michael Isaacson, the full amount of our 
and each of our claims or demands, of every 
nature, against the steamboat Proprietor or 
her owner. Dated New York, May 31, 1847.*' 
Prior to this time, the libellant had received 
at Charleston the sum of ?19; but it did not 
appear whether this was for sei-vices or 
travelling expenses. The respondent now 
relied upon the receipt as being conclusive 
against the claim. The libellant offered evi- 
dence in explanation of the receipt as fol- 
lows: Three witnesses, who were present 
when the receipt was signed, testified that 
Leak then claimed a balance due him, over 
and above the $70 earned upon the boat, 
A fourth 'witness testified that the respond- 
ent had told Mm, that he, the respondent, 
had agreed to pay the libellant ?25 for his 
journey to Charleston, and that Captain 
Martin was to pay the rest The principal 
question was as to the conclusiveness of the 
receipt 

Alanson Nash, for libellant 
J. Townsend, for respondent 

BETTS, District Judge. A receipt in fuU 
may form an exception to the familiar prin- 
ciple of law which permits receipts to be ex- 
plained by parol evidence. The receipt of a 
sum In full of a debt is something more 
than simple evidence of the payment of the 
sum specified. Such a receipt betokens a 
controversy between the parties as to the 
amount due, a difference of opinion upon 
that point, and a mutual compromise and 
adjustment of a disputed indebtedness at 
the precise sum mentioned in the instru- 
ment The receipt in full may well be re- 
garded as embodying a compromise; and al- 
though fraud or serious mistake will some- 
times authorize it to be disregarded, yet, un- 
der the municipal law as it prevails through- 
out all our states, such an instrument can 
only be avoided by clear evidence of a de- 
ceit, or gross mistake as to the rights con^ 
eluded by it The fact that the sum receiv- 
ed is inadequate compensation for the claim, 
does not constitute a case which authorizes 
the disregard or opening of a formal and 
final receipt in writing; it is necessary, fur- 
ther, that the pally should show that he act- 
ed under ignorance or misapprehension as 
to the nature or extent of his rights involv- 
ed therein. Lawrence v. Schuylkill Nav. Co. 
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[Case No. 8,143]. Thus, if the rights in 
claim are questionable, and honestly resist- 
ed, and time is given the creditor to con- 
sider the proposed payment, his receipt giv- 
en for less than his true demand, will not 
be set aside. It will be regarded as mean- 
ing deliberately to accept a lesser sum in 
payment in full of all demands; and cannot 
be easily opened to admit proof that un- 
specified particulars were intended to be ex- 
cepted. 2 

In the view of admiralty, however, there 
is reason for imposing a more restricted rule 
in respect to receipts passed by seamen to 
masters, owners, or shipping agents. The 
parties in these settlements do not usually 
deal with each other upon equal terms. The 
seaman stands in a position which exposes 
him to be coerced or deluded into giving a 
receipt of this character, upon the tempta- 
tion of a little ready money in hand, when 
no bona fide settlement has been made; and 
upon the ground of this inequality, and as a 
measure of protection to parties who are 
seldom qualified to protect themselves, ad- 
miralty will admit evidence in explanation of 
a receipt, no matter how clear, explicit, and 
conclusive its terms and solemnities may 
be. The doctrine of the maritime law on 
this subject is fully stated in the case of 
The David Pratt [Case No. 3,597]. In that 
case, in answer to a demand for wages, the 
defendant set up a receipt, under seal, sign- 
ed by the libellant and others of the crew, 
of specified sums, "in full for our sei-vices 
in wages on board said vessel; and in con- 
sideration whereof, and of one cent to each 
of us paid, we have released, and do hereby 
release and discharge' forever, the master, 
officers, and owners of said vessel, and each 

2 The case of Cash v. Freeman, 35 Me. 483, 
illustrates this principle. That was an action 
upon a note for $12, doe July, 1851. The de- 
fence relied on a receipt g1vt;n May, 1851, for 
$1.50, in full of all demands. Although the 
note was not surrendered at the time of giving 
the receipt, it was held to he witliin its opera- 
tion. See, also, Cunningham v. Baohelder, 32 
Me 316, where the principle that promissory 
notes, although left in the hands of the payee, 
are within the legitimate operation of a receipt 
in fujl, is also laid down. In confirmation of 
the general doctrine laid down in the test re- 
specting iie operation of the receipt in fuU, in 
the courts of law, see Paige v. Pemo, 10 Vt 
491; Reid v. Reid, 2 Dev. 247; Emrie v. Gil- 
bert Wriffht N. P. 764; Bailey v. Day, 26 
Me. 88; Palmerton v. Huston, 4 Denio, 166 ^ 
Thompson v. Faussat [Case No. 13,954]; Bris- 
tow V. Eastman, 1 Esp. 173; Alner v. George, 
1 Camp. 392; Eve v. Mosely, 2 Strob. 203; Hol- 
brook V. Blodget, 5 Yt 520: McDowall v. Le- 
maitre, 2 McCord, 320. To learn what grounds 
have been held sufficient to authorize the open- 
ing of a receipt in full by evidence of fraud or 
mistake, consult Thomas v. Austin, 4 Barb. 265; 
Patterson v. Aekerson, 1 Edw. Ch. 101, 2 Edw. 
Ch. 427; Derrickson v. Morris, 2 Har. [Del.] 
392; Dibdin v. Morris, 2 Car. & P. 44; Trisler 
V. Williamson, 4 Har. & MoH. 219; Sessions 
V. Gilbert, Brayt. 75; Benson v. Bennett, 1 
Camp. 394. note; Snyder v. Findley, Cose fl 
N. J. Law] 48; Hogg v. Brown. 2 Brev. 223; 
Middleditch v. Sharland, 5 Ves. 87. 
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of them, of and from all suits, claims, and 
demands, for assaults and battery and im- 
prisonment, and every other matter and 
thing, of whatever name or nature, against 
said schooner David Pratt, the master, own- 
ers, and ofBeers, to the day of this date." 

It was conceded by the court that this in- 
strument was prima facie evidence of pay- 
ment, and sufficient, until falsified by posi- 
tive proof, or strong presumption; and this 
is undoubtedly correct But the notion that 
such an instrument, formal and solemn 
though it was, must be accepted as in itself 
conclusive against the claim, was justly re- 
pudiated as conti'ary to the free and equita- 
ble spirit of admiralty jurisprudence, how- 
ever consonant it might be with the more 
rigorous doctrines of the common law. 

A very analogous decision was made in 
the supreme court of New York, in the case 
of Thomas v. JIcDaniel, 14 Johns. 185. The 
decision in that case rested upon the indicia 
of fraud observable in the facts shown, rath- 
er than upon any general principle of pro- 
tection to seamen; although the latter con- 
sideration is distinctly adverted to in the 
opinion of the eoui-t. The action there was 
by a seaman against the master for an as- 
sault and battery, committed during the voy- 
age. The defendant offered a receipt, sign- 
ed by the plaintiff, acknowledging to have 
received ?60.o0, "in full of all demands 
against the ship Independence, her officers 
and owners, for wages; also, $1.00, as a full 
compensation for every thing else." 

A witness testified, that upon the settle- 
ment he explained the receipt to McDaniel, 
by stating that the one dollar was intended 
as a full compensation for all other claims 
except wages; and that the plaintiff at fii'St 
refused to sign the paper, and waited three 
or four days. The master then put the mon- 
ey and the receipt upon the table, and told 
the seaman that he might sign or not, as he 
pleased. The plaintiff read over the paper 
and signed it, and received the money, noth- 
ing being said about assault and battery. 
The judgment in the court below was for 
the plaintiif, and was afiirmed on appeal. 
"There is strong ground to infer," say the 
court, ''that the receipt was unfairly ob- 
tained. It was coupled with a receipt for 
the wages of the seaman, and the evidence 
shows that his wages, after being liquidated 
at $60.50, were withheld by the captain dur- 
ing three or fom* days, because the plaintiff 
refused to sign the double receipt. To a 
person in the situation of a seaman just ar- 
rived in port, after a long voyage, and prob- 
ably without a cent of money, this was a 
fraudulent constraint on the part of the cap- 
tain, from which the law will protect the- 
seaman. It cannot be doubted, that if the 
wages had been unconditionally paid, the 
plaintiff would peremptorily have refused 
to sign the receipt for one dollar for every 
thing else." 
The receipt in this case is, therefore, not 



to be regarded as absolutely concluding the 
libellant, while it is prima facie evidence of 
payment in full. It is open in this court to 
explanation, not only by evidence of fraud 
or of ignorance of the outstanding claim, 
but also by clear and distinct proof, that at 
the time of the settlement there was a valid 
outstanding daim which was not in fact 
embraced in the payment actually made. 
This would not be sufficient at common law, 
unless it were also shown that the rights of 
the party in respect to such outstanding 
claim were in some respect unknown or mis- 
understood by him, and this through no 
fault or neglect of his. In admiralty, how- 
ever, it is enough that a valid outstanding 
claim be shown, if the proofs are such as to 
put its existence and validity beyond ques- 
tion. I have, therefore, received and con- 
sidered the evidence offered by the libellant 
upon this point. 

The evidence does not appear to me of 
that dear and explicit character which will 
justify the court in disregarding the receipt. 
It is denied by the answer, and is at least 
equivocal upon the proofs, that the libellant 
was entitled to any'wages antecedent to the 
time when he joined the boat at Charleston. 
The libellant claims to regard the' payment 
made to him in Charleston as having been 
made only upon account of his demand both 
for wages and expenses accrued during the 
journey; but I think it may be fairly re- 
garded, under the proofs as they stand, as 
intended for a satisfaction of all claims 
prefexTed by him upon the score of his em- 
ployment prior to his joining the steamboat; 
particularly as it is equivocal whether he was 
entitled to demand any thing beyond the re- 
imbursement of his expenses. In that view 
of the case, the receipt of the 31st of May, 
in my opinion, closed the whole transaction, 
and the respondent is accordingly entitled 
to a decree dismissing the libel. Decree ac- 
cordingly. 

NOTE. A rehearing of the cause was had 
before a commissioner in August, 1847, for the 
purpose of taking additional proof. The com- 
missioner reported that $25 was doe to the li- 
bellant. The cause came again before the coiu-t 
in January, 1848, upon exceptions to the re- 
port, when the following decision was made: 

"BETTS, J. The additional evidence adduced 
before the commissioner in explanation of the 
receipt relied upon by the respondent in this 
case, consists in the testimony of a witness, who 
states that the usual charge for a passenger on 
board the steamer Southerner to Charleston was 
$25. He also states that mariners employed 
for other ships were not taken gratuitously on 
board that vessel. Upon this the commissioner 
reports $25 to the libellant I have reviewed all 
the pleadings and proofs to see whether any rea- 
sonable evidence is furnished tending to show 
that the libellant was not paid to his satisfac- 
tion for all the services and expenditures ren- 
dered by him under his engagement with the 
respondent I do not think the suppletory tes- 
timony taken before the commissioner in anv 
respect strengthens the libellant's case. It is 
not additional to that produced on the hearing, 
further than that it fixes the usual price of a 
passage to Charleston. It does not show that 



[15 Fed. Cas. page 105] 



CCase No. 8,161a; LEAES 



the libellant paid that amount, nor that the ?19 
paid him in Charleston was not advanced to 
cover that dishursement If any thing could be 
presumed to be due, it would not exceed §6, the 
difference between $19 and S2o. and it is wholly 
conjectural whether or not the libellant ever dis- 
bursed that sum. The claim is a very small one, 
and does not merit the protracted litigation it 
has {generated. The libellant ought to have re- 
mained silent after his full and solemn receipt 
in writing, unless he was able to give convincing 
proof that other demands were due him, and 
were reserved out of that full settlement. I am 
not satisfied that this was so, and shall accord- 
ingly allow the exception taken to the report, 
Witt the costs accruing upon the exception, ' 
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LEANING V. STANDISH. 

[N. T. Times. May 4, 1864.] 

Bistrict Court, S. D. New York. 1864. 

Caruiers— Delivebt of Cargo— Shipping — De- 

MOBUAGE— EVIDBKOE OF PaBTT IN INTEREST. 

[1. The carrier fulfills his undertaking by bring- 
ing the cargo to the appointed port with notice 
to the consignee of that fact and the readiness 
of tiie ship to deliver it at a convenient and prop- 
er place.] 

[2. The testimony of the clerk of the respond- 
ent will overcome that of libelant testifying for 
himself.] 

[Libel by Matthew Leaning against Wil- 
liam Standish for freight and demurrage.] 

Mr. DonoTan and Judge Whiting, for libel- 
ant. 

Mr. Lyons and Mr. Benedict, for respond- 
ent 

BETTS, District Judge. This was a libel 
for freight and demurrage. The libelant 
was master of the barge Anthracite. The 
coal was shipped at Swatara Collier, to be 
delivered at New Xoric, "unto Hiram Tocht 
or his assigns, he or they paying freight at 
$2.70 per ton, and demurrage at the rate of 
?10 per day for any detention over three 
days after notice of arrival has been given 
to the consignee." The libelant at New 
Bi-unswick received instructions to deliver 
liis coal to the respondent at the foot of 
Delancy street On the 18th of December 
the arrival of the vessel was reported, and 
on the 24th of December the libelant signed 
a receipt for *'$25 of Hiram Tocht, on account 
of the freight." The vessel was not able to 
get to a berth for several days. The re- 
spondent's clerk testified that after the barge 
had arrived, he told the libelant the respond- 
ent would take the coal at the foot of Stan- 
ton street, where there was a berth; imt 
this the libelant denied. He finally got a 
l)erth at the foot of Delancy street and after 
that there was no delay in receiving the coal. 
The libelant claimed to recover the freight 
and demurrage for ten days. The respond- 



ent did not contest the freight, but denied 
his liability to pay demurrage. 

HELD BY THE COURT. That the car- 
rier fulfills his undertaking expressed in a 
bill of lading of the purport of this one by 
bringing the cargo to the appointed port, 
with notice to the consignee of that fact, and 
the readiness of the ship to deliver it at a 
convenient and proper place. The duty of 
the consignee is to designate the place of 
-delivery, and to be ready to receive the car- 
go as it comes from the ship. Whether that 
shall be from her side la the stream, or 
landed on a quay, must be a matter de- 
pending upon the condition of the port in 
means and facilities of commercial accom- 
modation, or arrangement between the par- 
ties. That in this case the delivery was to 
be made at a dock acceptable to the con- 
signee. That the evidence of the claimant 
on the question of his readiness to receive 
the coal at Stanton street is the stronger; 
the libelant testifying for himself against the 
clerk. That the respondent is entitled to a 
decree on the claim for demurrage. 
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LEARS et al. v. ONE CASK OIL. 

[2 Betts, D. O. MS. 94.] 

District Court, S. D. New York. Jan. 6, 1842. 

Finding Lost Goods — Concealment — Proof op 
Ownership— Claim— Right to Salvage. 

[1. Evidence that Ubellanf s whaling vessel was 
recently wrecked in the vicinity where a cask, of 
oil was picked up at sea; that similar casks of 
oil were picked up and delivered to libellant; 
and that the currents were such as to drift casks 
in that direction from the wreck is sufficient 
prima facie proof of ownership as against the 
finder who conceals it.] 

[2. Where a master conceals a cask of oil which 
he has picked up at sea and sells it at a secret 
sale after claim of ownership is made, he is not 
entitled to salvage compensation, or to be refund- 
ed duties paid by him.] 

[This was a libel in rem and in personam 
by Prince Sears and others against one 
cask of oil and Samuel Banker.] 

D. Lord, for libellants. 

Mr. Campbell, for claimant 

BETTS, District Judge. The libel seeks to 
recover the value of a cask of spermacetta 
oil, picked up at sea by the claimant. The 
process was in rem and in personam and 
was only served upon the defendant, the 



LEARY (Case No. 8,162) 



[15 Fed. Cas. page 106] 



oil not being attached. The claimant is mas- 
ter of the British ship Sir Lionel Smith, and 
after taking on board a pilot about the mid- 
dle of ilay, and within 40 miles of this port, 
they fell in with the cask of oil in question 
floating at sea, secured it, and brought it 
to this port. The master entered it at the 
custom house as found at sea, and paid 
duties on It. He was informed by the pilot 
^^'hen the cask was fix'st discovered, and after 
it was secured, that the whaling ship For- 
rester had been recently wrecked about the 
20th of Api'il, on the S. E. side of Long Is- 
land, and that similar casks of oil had been 
picked up by his boat and delivered to Grin- 
nell, Alinturn & Co., in New York, the agents 
of the owners of the Forrester. The pilot 
further stated that the courses of the cur- 
rents were such as to drift casks in the di- 
rection from the wreck this one was found. 
On the arrival of the Sir Lionel Smith here, 
demand was made on board her by Grin- 
nell, Minturn & Go. in behalf of the owners 
of the Forrester to deliver to them the cask 
of oil, proffering to the master indemnity 
against all other claims, and a reasonable re- 
ward for his services. The claimant declin- 
ed delivering it up, on the allegation that 
the ownership was not proved to him, and 
subsequently, when repeatedly called upon 
refused to allow the cask to be seen and 
examined, with a view to identifying it or 
ascertain the quantity of oil and removed it 
fi'om the vessel and placed it for sale in the 
hands of an agent of his own. 

Although the proof is not very direct or 
full to the fact that this cask was one of 
the cargo of the Forrester, yet the circum- 
stances all conduce strongly to that conclu- 
sion and would well warrant a jury, in the 
absence of all other evidence in so jSnding it. 
A court of admiralty ascertains and adjudges 
facts upon the same principles that obtain 
with juries, and I shall accordingly hold that 
the evidence is sufficient to establish prima 
facie the ownership of this property in the 
iibellants. The course of the claimant in 
i-espect to it was most unjustifiable and in- 
equitable. If his motive had been to exon- 
erate himself from responsibility, he would 
have deposited the property in the public 
stores, with his consignee and the consul of 
Ills countiy, and caused public notice to be 
given of the fact and of the finding. On the 
contrary, he studiously concealed and ab- 
stracted the property from all public ob- 
servation or examination and evinced a pur- 
pose to appropriate it to himself, offering it 
at private sale, &c. He did not even adver- 
tise it in any paper, until proceedings were 
on foot to commence this action and as he 
Avas on the eve of sailing^ from the port, and 
does not now surrender the property to be 
sold for the benefit of whomsoever may show 
title to it, but interferes and claims it now 
as having a better right to it than the Iibel- 
lants. Whilst the court would be most 
x'eady to protect and remunerate the claim- 



ant in his agency in this matter if he had 
manifested a disposition to discharge fairly 
the trusts of a casual bailee, yet it will in 
no way countenance an effort to make his 
own, the property of others, which came into 
his possession under circumstances calculat- 
ed to inspire the deepest anxiety with every 
upright mariner to effect its restoration to 
those from whom it was taken by the dis- 
asters of the sea. I think the studious ef- 
forts of the claimant to conceal this oil and 
effect a secret sale of it, knowing the claim 
of property by the Iibellants, deprives him 
of all title to compensation for his services 
in rescuing it and bringing it in, and for the 
duties he gratuitously and unnecessarily paid 
on its entry, and also most justly exposes 
him to the payment of the costs the Iibel- 
lants have incurred in recovering their prop- 
erty. 

I shall accordingly decree that the Iibel- 
lants recover ss/ioo per gallon, the value- 
of the oil at the time it was brought in, and 
costs of suit to be taxed. The quantity of 
oil is to be regarded as 16S gallons, but if 
the claimant desires it, the cask may bfr 
gauged at his own expense; and the quan- 
tity retiurned be received as the true amount 
on which the computation is to be made. 
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In re LBART. 

[10 Ben. 197.] i 

District Court, S. D. New York. Jan. 1879. 

BxTBADiTioN — Habeas CoHPtrs — Practice — Cox- 

GLUSIVBXESS OF WaBRANT— EVIDENCE. 

1. On habeas corpus, where the prisoner is held 
tinder an extradition warrant of the governor, 
which recites that it was issued upon the requisi- 
tion of the governor of another state, accompanied 
by a copy of an indictment for burglary, certi- 
fied as duly authenticated, the warrant is conclu- 
sive evidence that the person named therein 
stands charged with crime in such other state 
within the meaninjr of the constitution and of 
=D. S. Eev. St § 578 (Act 1793, c. 7, § 1 [1 Stat. 
302]). 

[Cited in Ex parte Brown. 28 Fed. 654.] 

2. Althoush by his traverse to the return the- 
prisoner denies that any such eharpre of crime was- 
made or that there is any such indictment against 
him, and craves oyer of the same and demands 
that the respondent be put to the proof thereof, 
it is not necessary for the respondent to produce 
a copy of such indictment or of ihe requisition 
of the governor of the demanding state, nor is the 
prisoner entitled to a writ of certiorari or other 
process against the governor to compel the produc- 
tion of the papers on which the warrant issued, 
nor is it necessary that copies of said papers 
should be annexed to the warrant, nor that a 
copy of the indictment authenticated in the 
mode provided by act of congress for the authenti- 
cation of records of one state to be used in anotii- 
er state (Rev. St. § 905), should be produced to- 
the governor before the issue of the warrant. 

3. Where the petition for habeas corpus and the 
traverse to the return denied that the prisoner 
was a fugitive from justice, or the person named 
in the warrant, and the respondent produced a 
witness who testified that he attended the session 

1 [Reported by Robert D. Benedict, Esq., and' 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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of the grand jury in the county in which by the 
warrant it appeared that the crime of burglary 
was charged to have been committed, and that 
the subject of inquiry was the said burglary, and 
that he was sworn as a witness, and that his tes- 
timony related to J. L. and others, and the meet- 
ings of said persons, and that the J. L. referred 
to in his testimony was the prisoner, and that he 
procured the warrant from the governor: Meld, 
that this was suflScient evidence, at least prima 
facie, that the prisoner, whose name was J. L., 
was the same person named in the warrant and a 
fugitive feom justice, although the witness testi- 
fied on cross-examination that he never saw the 
prisoner in such other state. 

4. Whether in all cases the warrant is conclu- 
sive evidence on habeas corpus that the person 
named therein is a fugitive from justice, quere. 

5. The word "crime," in the article of the con- 
stitution relating to inter-state extradition and the 
statute (Rev. St. § 5278), includes every act made 
criminal by the law of the demanding state, 
whether it was so at common law or not, and 
even though made so by a law subsequent to the 
adoption of the constitution and the passage of 
said act of congress. 

6. Under U. S. Rev. St. § 760, no pleading is 
required after the traverse to the return. The 
new matter averred therein is to be deemed at 
issue. 

7. On habeas corpus the question of the iden- 
tity of the prisoner with the person named in the 
warrant is always open. 

8. A court of the United States has jurisdiction 
of a petition for habeas corpus by a person alleged 
to be illegally restrained of his liberty under or 
by color of the authority of the United States, 
although a proceeding by certiorari is pending in 
a state court at his suit for the review of a de- 
cision of an inferior court dismissing the writ 
of habeas corpus issued on his petition. 

9. On habeas corpus before a court of the Unit- 
ed States sued out by a prisoner held under a war- 
rant of the governor as a fugitive from justice, it 
is not necessary that notice of the proceeding be 
given to the attorney-general of this state. 

At law. 

Peter Mitchell (A. S. Sullivan, of counsel), 
for petitioner. 

H. W. Bookstaver (W. Britten, of counsel), 
for sheriff. 

CHOATE, District Judge. The petitioner, 
John Leary, by his petition sworn _ to the 
21st day of December, 1878, applied to this 
court foi* a writ of habeas corpus, averring 
that he was held in custody by the sheriff 
of the city and county of New York; that 
the pretence of his imprisonment was a war- 
rant issued by the governor of New York 
directing the sheriff to arrest said Leary and 
deliver him over to the custody of one Pin- 
kerton, to be taken to the state of Massachu- 
setts, upon a requisition of the governor of 
Massaeliusetts to the governor of New York, 
charging Mm with the commission of a fel- 
ony in the state of Massachusetts and with 
being a fugitive from justice from said 
state; that the petitioner denied that he 
was the person named and mentioned in 
said requisition or in said warrant of extra- 
dition or that he ever fled from the said 
state of Massachusetts to the state of New 
York. 

The writ was allowed, and the sheriff pro- 
duced the prisoner and made return that lie 



arrested and held him under a writ or requi- 
sition directed and duly issued to him as 
such sheriff by the governor of New York, 
of which writ he annexed to his return a 
copy and the original of which he produced, 
and secondly, that, while he so held the pe- 
titioner in custody, a writ of habeas corpus 
was served upon him issuing out of the su- 
preme court of the state of New York, re- 
quiring him to produce the petitioner before 
one of the justices of that court; that in 
compliance with the writ he had produced 
the petitioner before said justice, that a 
hearing was had on said writ of habeas cor- 
pus and finally determined by an order dis- 
missing the writ and remanding the pris- 
oner; that afterwards the prisoner sued out 
a writ of certiorari to review said determi- 
nation, upon which writ a justice of said su- 
preme court had njade an endorsement al- 
lowing the same and directing that said writ 
operate as a stay of proceedings until the 
decision of the general term of said court 
thereon, and directing that the sheriff in the 
meanwhile keep the prisoner in his custody. 
The relator filed his answer or traverse, 
wherein he denied that he was the person 
mentioned or described in the alleged requi- 
sition, if any was made by the governor of 
Massachusetts, or that he was the person 
mentioned in the warrant of arrest, or that 
a copy, certified as authentic by the gov- 
ernor of Massachusetts, of any indictment 
found or afladavit made before any magis- 
trate of said state of- Massachusetts, char- 
ging him with having committed any crime 
in Massachusetts, was produced by the ex- 
ecutive authority of Massachusetts to the 
governor of New York in connection with 
any such alleged demand, or that anj' 
charge of any crime under the provisions of 
the constitution of the United States, or of 
the acts of congress in such behalf, had 
ever been made in the state of Massachu- 
setts against him, on which the arrest and 
detention were founded, or that any such 
pretended charge in the form of an indict- 
ment or affidavit had been produced before, 
furnished or exhibited to him the relator as 
the basis of said proceedings for extradition. 
And he craved oyer of said pretended 
charge, if any, and that the respondent 
should be put to his proper and necessary 
proof. He also denied that, at the date of 
the alleged demand by the governor of "Mas- 
sachusetts, the governor of that state had 
before him any facts showing that the peti- 
tioner then was, or ever had been, a fugitive 
from the justice of that state, and he denied 
that he was such fugitive, or that any facts 
or evidence were shown or produced to the 
governor of New York, sufficient to show 
that he was such, fugitive from justice. He 
also denied the commission of any offence 
in the state of Massachusetts, or that he 
was ever in the county of Hampshire where 
said crime was alleged to have been com- 
mitted. He further alleged that he was a 
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citizen of the state of New Yorli and had 
been a resident thereof for the last five 
years; that he was not in the state of Mas- 
sachusetts at the date when said alleged 
crime was committed nor for five years prior 
thereto nor at any time since; that the said 
requisition was procured and his arrest and 
extradition promoted for some hidden and 
ulterior motiyes, and that the whole pro- 
ceeding was a misuse and abuse of the provi- 
sions of the constitution and laws of the 
United States in which the governors of 
Massachusetts and New York had been un- 
wittingly misled. 

The writ or mandate issued by the governor 
of New Yort, recited that "whereas, it has 
been represented to me by the governor of 
the state of Massachusetts that John Leary, 
James Brady, James Draper and James 
Grier, stand charged with the crime of bur- 
glary and entering the Northampton Na- 
tional Bank and stealing the moneys there- 
of, committed in the county of Hampshire 
in said state, and that they have fled from 
justice in that state, and have taken refuge 
in the state of New York; and the said gov- 
ernor of Massachusetts having in pursuance 
of the constitution and laws of the United 
States, demanded of me that I shall cause 
the said John Leary, James Brady, James 
Draper and James Grier to be arrested and 
delivered to Robert A. Pinkerton, who is 
duly authorized to receive them into his 
custody and convey them back to the said 
state of Massachusetts; and whereas, the 
said representation and demand is accom- 
panied by a copy of this indictment, where- 
by the said John Leary, James Brady, James 
Draper and James Grier are charged with 
the said crime, and with having fled from said 
state and taken refuge in the state of New 
York, which is certified by the said gov- 
ernor of Massachusetts to be duly authenti- 
cated, you are therefore required to arrest 
and secure, etc., etc." 

Upon the return day of the writ, besidea 
the sheriff, who appeared in person and by 
counsel, the state of Massachusetts ap- 
peared by counsel. 

The petitioner having filed his traverse or 
answer to the return, it was held that the 
statute required no fuither pleading, but 
that the averments of the answer would be 
taken as denied by the respondent. 

The return having been filed, the counsel 
for the state of Massachusetts moved that 
the writ be dismissed or that the prisoner 
be remanded pending the proceedings in the 
state court on the writ of certiorari, on the 
ground that the prisoner was to be regarded 
as constructively in the custody of the state 
court and that therefore this court would 
not, on principles of comity, proceed with a 
matter which might involve the taking of 
the prisoner out of the custody of the state 
court. But it was held that the proceeding 
pending in the state court, in the nature of 
a review on appeal from the decision of the 



justice, did not prevent this court from pro- 
ceeding with the cause, and the motion was 
denied. 

The counsel for Massachusetts then and 
before the traverse was filed, by leave of the 
court withdrew his appearance. 

The counsel for the prisoner moved that 
notice be given of these proceedings to the 
attorney-general of the state of New York. 
But it was held that the statute required no 
such notice and the motion was denied. 

The respondent then called as a witness 
one Robert A. Pinkerton, who testified that 
his occupation was that of a detective, that 
he had known the prisoner for four or five 
years in several cities; that he was present 
at proceedings before the grand jury of 
Hampshire county in Massachusetts in June, 
1877, and was sworn as a witness; that the 
subject of inquiry was the robbery of the 
Northampton Bank, that his testimony re- 
lated to John Leary, James Brady, James 
Draper and James Grier, and in relation to 
meetings between those four persons; that 
the John Leary, to whom his testimony re- 
lated, was the prisoner; that he caused this 
mandate of the governor of New York to be 
procured and that it was sent to him by the 
governor. On cross-examination he testified 
that he never saw the prisoner in Massa- 
chusetts. 

The mandate of the governor was then 
read in evidence. 

Upon this evidence, the respondent liaving 
rested, the counsel for the prisoner moved 
for his discharge, on the ground that there 
was not sufficient evidence that he was the 
person against whom the mandate issued, 
nor that he was a fugitive from justice, nor 
any competent evidence that he was charged 
with crime. Tliis motion was denied and it 
was held that there was sufficient evidence 
for the respondent on these issues, at least 
prima facie. 

The counsel for the prisoner offered to 
read in evidence as an affidavit the petition 
for the writ of habeas corpus. The prisoner 
was in court. The motion was denied on 
the ground that it would not be a proper 
exercise of the discretion, with which the 
court is vested to receive affidavits in evi- 
dence on proceedings of this character, to 
receive this affidavit, the affiant being pres- 
ent and able to testify in person. 

The counsel for the prisoner claimed that 
the "burden of proof as to a charge of crime 
was upon the respondent; that the petitioner 
having denied that he was charged with 
crime, the respondent should be held obliged 
to produce a copy of the indictment, if any 
there was, duly authenticated according to 
the provisions of the act of congress regu- 
lating the authentication of the judicial rec- 
ords of one state that are offered in evidence 
in another state, that is, a copy certified by 
the clerk of the court under its seal with 
the certificate of the judge to the genuine- 
ness of the clerk's attestation; that the re- 
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spondent was also bound to produce proof 
tliat a requisition had tieen made tiy the 
governor of Massachusetts in the form and 
with the accompanying documents required 
by the constitution and act of congress, and 
that these papers on which the governor of 
Xew York issued his mandate, or authenti- 
cated copies of them, should be produced be- 
fore the court, so that the court might pass 
judicially on the question whether those pa- 
pers contained a charge of crime and justi- 
fied the issue of the waii-ant And the coun- 
sel for the prisoner claimed further, that 
even if the recitals of the mandate are prima 
facie evidence of the existence and suffi- 
ciency of these papers, that the prisoner has 
a right to produce them, and in case they, 
or copies of them, are not on his request 
furnished by the governor, that he should 
have the process of the court to compel their 
production. 

The prisoner has shown that he has ap- 
plied to the governor of New York for these 
papers or copies of them, and that the gov- 
ernor has declined to furnish them. He has 
also used due diligence to obtain copies of 
them from the governor of Massachusetts, 
but he has declined to fui-nish them. And 
the counsel for the prisoner has applied to 
the court for its aid by some compulsory 
process to obtain this evidence. And upon 
the case, as it stands, if these papers would, 
when produced, be competent evidence in 
his behalf, and if the court has the power 
to compel their production, a case has been 
made out for a postponement of the cause 
for the issue and return of process for this 
piirpose. 

On the other hand, it is contended by the 
respondent that the mandate of the governor 
is not ouly prima facie but conclusive evi- 
dence in these proceedings of the fact that 
the prisoner is "charged with crime" within 
the meaning of the constitution and the act 
of congress; that the papers on which the 
governor acted would not be, if produced, 
competent evidence, and that there is no 
power in the court to compel their produc- 
tion. 

This question depends upon the coustruc- 
tion of the clause of the constitution relat- 
ing to fugitives from justice and of the act 
of congress which was passed to carry it 
into effect The clause of the constitution 
is as follows: "A person charged in any 
state with treason, felony or other crime, 
who shall flee from justice and be found in 
another state, shall, on demand of the ex- 
ecutive authority of the state from which he 
fled, be delivered up, to be removed to the 
state having jurisdiction of the crime." And 
the act of congress passed in 1793 to carry 
this constitutional provision into effect and 
to provide a mode of procedure under it 
(1 Stat. 302) is as follows: "Section 1. That 
whenever the executive authority of any 
state in the Union, etc., shall demand any 
person as a fugitive from justice, of the ex- 



ecutive authority of any such state, etc., ta 
which such person shall have fled, and shall 
moreover produce the copy of an indictment 
found or an aflidavit made before a magis- 
trate of any state, etc., as aforesaid, char- 
ging the person so demanded with having 
committed treason, felony or other crime, 
certified ■ as authentic by the governor or 
chief magistrate of the state, etc., from 
whence the prisoner so charged fled, it shall 
be the duty of the executive authority of 
the state, etc., to which such person shall 
have fled, to cause him or her to be arrested 
and secured, and notice of the arrest to be 
given to the executive authority making 
such demand, 'or to the agent of such au- 
thority appointed to receive the fugitive, 
and to cause the fugitive to be delivered to 
such agent when he shall appear." Sec- 
tion 2 authorizes such agent to transport the 
person so delivered to him to the state from 
which he shall have fled. 

For the proper understanding of these pro- 
visions, it is necessary to consider the nature 
of the subject matter thus regulated and the 
existing state of affairs at the time of the 
adoption of the constitution and the pas- 
sage o'f . this statute. The duty of deliver- 
ing up fugitives from justice as between in- 
dependent states and nations, unless affected 
by treaty, that is, by express conti-aet be- 
tween them, rests wholly on principles of 
comity, that is, upon the natural inclination 
of states on terms of amity with each other, 
to concede to each other such reasonable fa- 
vore on request as shall not be inconsistent 
with their own interests or the rights and in- 
terests of tlieir own subjects or citizens, and 
to secure for theo^selves a reciprocity of bene- 
fits by the exchange of such friendly offices. 
And while some continental jurists have 
claimed that the surrender of fugitives from 
justice in cases of atrocious crime may be 
demanded as a right by one state of another, 
this right has in England iind this country 
been denied to have any existence. Story, 
Confl. Laws, § 628, and authorities cited; 
Opinions of Jeffei-son, Monroe and Olay, cited 
in Hurd, Hab. Corp. (2d -Ed.) pp. 578, 579. 
And see Holmes v. Jennison, 14 Pet [39 U. S.1 
540. 

It has been said that "prior to the Ameri- 
can Revolution, a criminal flying from one 
Eiiglish colony into another, found no pro- 
tection, but was arrested by the authorities 
of the territories into which, he fled and de- 
livered up for trial within the jurisdiction 
where the offence was committed, and this 
because the several colonies formed but parts 
of the same empire, under a common sov- 
ereign, and therefore presented no oppor- 
tunities for the conflict of the rights and 
duties of independent sovereigns." Letter of 
Judge Bell to the governor of Penn,, 2 Pa. 
Law J. p. 150. 

It appears, however, that the practice of re 
turning such fugitives as between the Ameri- 
can colonies, rested partly at least on treaties- 
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between the several colonies. Treaty be- 
tween the colonies of Mass., New Plymouth 
and Conn., referred to by Chief Justice Taney 
in Kentucliy v. Dennison, 24 How. [65 U. S.] 
301. But whatever may have been the prac- 
tice in this respect between the colonies, and 
on whatever basis of law or treaty it rested, 
there is no doubt that when the colonies 
achieved their independence they stood to- 
wards each other, as regards this matter, in 
the position of independent states, and the 
surrender of fugitives from justice became, 
as with other sovereign states, purely a mat- 
ter of comity, except so far as it was or should 
be regulated by treaty or compact between 
them. And yet from the manner in which 
the country had been settled, and from the 
artificial character of the state boundaries, 
the dividing lines between them having been 
fixed with little or no regard to natural bar- 
riers or lines of defence, running in. some 
cases in the close vicinity of cities or large 
towns, being, in fact, such boimdaries as 
could only have been produced or continued 
during a long period of peace between the 
colonies, the escape of fugitives from one of 
the states to another was peculiarly easy, 
.ind the mischiefs thus resulting threatened 
not only the domestic peace of the states, but 
also their friendly relations with each other, 
imless some reasonable regulation thereof was 
effected. And when the articles of confed- 
eration were adopted, k provision was made 
for the surrender of fugitives from justice 
almost identical with that aftei-wards incor- 
porated into the constitution of the United 
States. The language of the constitution is, 
as regards the. nature of the duty to deliver 
the fugitive, imperative and unequivocal. "A 
person charged with treason, felony, or other 
crime, who shall flee from justice and be 
found in another state, shall, on demand, etc , 
be delivered up." And the great weight of 
authority, as well as the obvious import of 
the language used, is that the constitution 
established an absolute right to the surrender, 
when the case was one coming within the 
terms of the constitution— that is, the case of 
a pei-son charged with crime— who had fled 
from justice— and whose surrender was de- 
manded by the pi-oper authority. It is true 
that the duty has been by the governors of 
some of the states treated as di;Cret!onaiy,but 
the authorities are clearly against this view. 
Kentucky v. Dennison, 24 How. [65 U. S.] 
<)6. It has been well remarked in reference 
to the case last cited, that although the court 
Anally came to the conclusion that they had 
no jurisdiction to grant the mandamus pray- 
ed for, yet the views expressed in that de- 
cision as to the construction of this clause of 
the constitution possess but little less than 
the force of absolute authority. Inre Voorhees, 
32 N. ,T. Law, 149. And it is now settled by a 
great preponderance of authoritj^ state as 
well as federal, that the word crime in this 
clause of the constitution embraces every 
species of offence made punishable as a crime 



by the laws of the state making the demand, 
even though it were not a crime by the com- 
mon law or the laws of other states, and 
even though for the first time made a crime 
by a law passed subsequently to the' adoption 
of the constitution and the passage of this 
act of congress. 

Therefore, it appears that the right to de- 
mand the surrender of a fugitive from jus- 
tice, as between these states, is no longer an 
imperfect right to be conceded as matter of 
favor or comity, or refused, if the state in 
which he has taken refuge may so determine, 
on consideration of its interest or policy, or 
its view of international law, nor a right 
resting in the obligation of a conti'act alone, 
as by treaty, but a constitutional and legal 
right, having fixed and well-ascertained con- 
ditions. And the same instrument or frame 
of government, which for national purposes 
welded the several states into a single coiui- 
try, brought this matter and this obligation 
within the purview and jurisdiction of tlie 
federal authority. As the constitution is more 
than a compact between the states, so this 
right and this obligation, as secured by the 
constitution, became something more than an 
obligation and a right resting in contract or 
treaty. 

But the constitution did not provide means 
for carrying into effect this provision, and 
soon a case ai-ose between Virginia and Penn- 
sylvania, in which the return of a fugitive 
was denied, because congress had passed no 
law pointing out the means for enforcing 
this provision, — determining how and on what 
officer the demand should be made, and by 
what evidence it should be supported. Then 
followed the act of 1793, now in question. 
By that act the demand is required to be made 
on the governor of the state, and to be ac- 
companied by a copy of the indictment found, 
or aflidavit before the magisti-ate, charging 
the crime, certified by the governor of the 
state making tlie demand as authentic. 

Independently of all constitutional and leg- 
islative provisions, the surrender of fugitives 
from justice has, between nations, been treat- 
ed as an executive power lodged in the su- 
preme executive authority of the state. It 
was &n international concern, and the exe- 
cutive is the organ of communication between 
one state and another, and under the first 
treaty with Great Britain, in the case of Rob- 
bins, the power of the president to surrender 
a fugitive from justice, whose extradition 
was claimed under a treaty which is de- 
clared by the constitution to have the force 
of law, was held by the concurring authority 
of the executive department of the govern- 
ment, the house of representatives and the 
district court of the United States for the 
district of South Carolina to be exclusively 
an executive power and duty in the absence 
of any legislative regulation. See statement 
of this ease in Hurd, Hab. Corp. (2d Ed.) 
pp. 5S2-588. See, also, Holmes v. Jennison, 
supra. Although this case provoked great 
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discugsion, yet the result shows how strongly, 
at that time, the opinion prevailed that this 
"«as essentially an executive power. While 
congress had a considerable latitude of choice 
as to the means to be employed to enforce 
this constitutional obligation and right, it saw 
fit to preserve, as nearly as possible, the ex- 
isting methods as to dealing with the subject, 
devolving the duty of performing the obliga- 
tion on the supreme executive authority of 
the state where the fugitive might be found. 
As to the evidence to be produced to him that 
the party demanded is charged with crime, 
the mode of proof is particularly prescribed 
and limited by the act itself. It must be by 
a copy of an indictment or affidavit certified 
by the governor of the state making the de- 
mand as authentic. Under this statute clear- 
ly no other evidence is sufficient, or cau be 
received by the governor on whom the de- 
mand is made as sufficient in proof of the 
fact that such indictment or affidavit exists 
as tlie basis of the charge of crime. The con- 
stitution provides that "full faith and credit 
ehall be given in eadi state to the public acts, 
records and judicial proceedings of every 
other state, and congress may, by general 
Jaws, prescribe the manner in which acts, 
records and proceedings shall be proved, and 
the efiCect thereof." Congress has, by gen- 
eral laws, provided the mode of proving in 
one state the judicial records of another state, 
but it was clearly competent for congress, 
by a general law, to provide what should 
be the mode of proving an indictment, or oth- 
er judicial proceeding, for the purpose of 
these extradition proceedings, and congi*ess 
having legislatad thereon, the authentication 
by the governor of the copy is clearly the 
mode provided by general law for this pur- 
pose, and such authentication imports abso- 
lute verity, and no other authentication is 
recessary to enable the governor to act under 
the statute, although for other purposes con- 
gress has provided a different mode of prov- 
ing state records. This disposes of the 
claim that a copy of the indictment certified 
by the cleric of the court with the accom- 
panying certificate of the judge, must be pro- 
duced either to the governor or to this court 
in proof of the fact that the party is charged 
with crime. 

And upon the question whether the war- 
rant of the governor is conclusive evidence 
in this proceeding that the party named in 
the warrant stands charged with crime in 
the state demanding his surrender, I am of 
opinion that both on reason and authority 
the warrant is conclusive. The statute it- 
self especially provides, that the governor 
shall cause the party to be arrested and de- 
livered up. It mates no provision for any 
other, proceedings whatever subsequent to 
the issue of the mandate of the governor 
except the delivery of the party and his re- 
moval by the agent of the demanding state- 
It may well be assumed that in devolving 
this duty and responsibility on the highest 



executive officer of the state, congress under- 
stood that they were making a suitable pro- 
vision for securing the careful execution of 
the duty under circumstances calling for 
great caution and circumspection. The gov- 
ernors of these states were the representa- 
tives of the sovereignty of the states, so far 
as it still existed in a qualified form. Thej'- 
were aided in their positions by high legal 
officials, and in some of the states had the 
constitutional right to call on the highest 
court in the state for its opinion on doubtful 
questions of law. They were especially 
charged with the execution of the laws of 
the state and might be assumed to be nat- 
urally jealous of any attempt to abuse this 
particular right of demanding fugitives, 
since it .was a demand for the surrender of 
their own citizens or persons found witliin 
the protection of their own laws. Not only 
is there nothing in tlje act to show that any 
proceedings subsequent to the issue of the 
warrant were contemplated to give full au- 
thority for the arrest and removal of the 
party, but there is nothing "in the act re- 
quiring the governor issuing the warrant to 
attach thereto the evidence or copies of the 
evidence on which he acted, nor since the 
passage of the act has the practice ob- 
tained, so far as appears, of attaching such 
copies. This uniform practice of eighty- 
five years is strong proof that no such copies 
are necessary to accompany the warrant. 
Moreover, neither by this act, nor by any 
other, is .any process given for compelling 
the governor of a state to perform a federal 
duty or obligation devolved upon him by a 
federal law. In this very matter the su- 
preme court of the United States have held 
that while the duty of surrender is absolute 
and a mere ministerial duty, yet that, espe- 
cially in view of the nature and dignity of 
the office of governor and the great public 
mischiefs that would result from the eser- 
cise of such coercive powers against him, the 
federal government has not in any of its 
departments the power to issue the writ of 
mandamus against him to compel the issue 
of the warrant. Kentucky v. Dennison, ut 
supra. It is suggested in the present case 
that this court can issue a writ of certiorari 
against the governor, to compel the produc- 
tion of this record, but the objections stated 
in the ease last cited against a mandamus 
apply with equal or still greater force to the 
exercise of such a power by this court. Nor 
can the governor of the state be regarded 
as in the position of an inferior tribunal or 
magistrate to whom the writ of certiorari 
will issue in aid of a writ of habeas corpus. 
In the performance of this duty, he does 
not act as an inf eiior magistrate, but as the 
representative of, and the officer vested 
with, the executive authority of the state, 
and not as a federal officer or magistrate. 
Speaking of the governor's duty to issue the 
wan-ant. Chief Justice Taney says: "The 
act does not provide any means to compel 
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the execution of this duty, nor inflict any 
punishment for neglect or refusal on the 
part of the executive of the state; nor is 
there any clause or provision in the constitu- 
tion, Tvhich arms the government of the 
United States with this power. Indeed, 
such a power would place every state under 
the control and dominion of the general gov- 
ernment, even in the administration of its 
internal concerns and reserved rights. And 
we think it clear that the federal govern- 
ment, under the constitution, has no power 
to impose on a state officer as such any duty 
whatever and compel him to perform it; for 
if it possessed this power it might over-load 
the officer with duties, which would fill up 
all his time and disable him from perform- 
ing his obligations to the state, and might 
impose on him duties of a character incom- 
patible with the rank and dignity to which 
he was elevated by the state." "But if the 
governor of Ohio refuses to discharge this 
duty (i. e., "the obligation on the state to car- 
ry into execution" this law) there is no pow- 
er delegated to the general government, 
either through the judicial department or 
any other department to use any coercive 
means to compel him." And if it was not 
within the contemplation of congress that 
any coercive measures should be used 
against the governor to compel the perf oi*m- 
ance of the principal duty involved, namely, 
the issuing of the warrant, it is not suppos- 
able that it was within their contemplation 
that any coercive measures woul^ or could 
be used to compel the performance of any 
other duty that might devolve upon him as 
an incident to, or result of, the performance 
of such principal duty. And if the issue of 
a mandamus by the supreme court against 
a governor might lead to imposing on him 
duties inconsistent with the performance of 
the duties of his office of governor of the 
state and with the dignity of his position, 
yet more unseemly and improper would be 
the attempt of an inferior court of the Unit- 
ed States to subject him to the process of 
certiorari to compel the production of papers, 
with the consequences which must flow from 
his refusal, of his being treated by the court 
as in contempt. The total want of power to 
compel the production of the papers on 
which the governor acted, is itself a strong 
argument against the intention of congress 
to make the governor's determination sub- 
ject to review by the courts. 

The relations in which the states stood to 
each other at the time of the formation of 
the constitution, and the relations which that 
constitution created between them, as known 
and understood at the time of the passage 
of the act, make it not improbable nor im- 
reasonable to suppose, that the waiTant of 
the governor should on this question of the 
fact and sufficiency of the charge be made 
conclusive within the intention of congress, 
even though the effect of it is that the party 
should, when arrested on the warrant, be 



deprived of an opportunity to contest that 
fact on habeas corpus in the state in which 
he is arrested. The prior relations of the 
states were friendly. They had recently 
won their independence by a war in which 
they, had acted together. Their teiTitories 
were largely settled by people from the same 
country and in all of them the system of 
the common law of England obtained, by 
which all persons restrained of their liberty 
had free access to the courts on habeas 
corpus, to inquire into the cause of their 
detention. And the people of these states 
had entered by this constitution into "a 
more pex*fect union," among the declared 
objects of which were "to establish justice, 
insure domestic tranquility and promote the 
general welfare." The thirteen states there- 
by became one nation, in all parts of whose 
territory the citizens of each were to have 
the rights and immunities of citizens of that 
common country and were not to be in any 
of the states in the position of strangers and 
foreigners. Considering that all the disad- 
vantage that results from the conclusiveness 
of the warrant of the governor on this point 
is that the alleged fugitive is therebs' re- 
moved to another state of the Union where 
he has open to him still the privileges of 
habeas corpus, and a trial according to the 
methods and under the securities of a sys- 
tem of law similar to that prevailing in his 
own state, and where all his privileges of 
citizenship remain, and considering the ex- 
isting relations of the states, there was nei- 
ther such hardship nor such apparent risk 
of injustice as to have created any reason- 
able apprehension that such an an-angement 
imperilled or put in jeopardy the life or lib- 
erty of the citizen, or was liable to subject 
him to any unreasonable detention or incon- 
venience beyond what was essential to a 
proper regard to .the public safety and the 
orderly administration of public justice. 
The unhappy differences that have since 
arisen between the several parts of the 
Union, and which might have suggested 
danger to life or liberty in this arrangement, 
did not tlien exist and cannot have been 
had in view by the congress which framed 
this law. 

In the treatment of this subject it is not 
to be overlooked that this is in the nature of 
a national police regulation, and that the 
arrest, detention and removal of the alleged 
offender are not for the purpose of punish- 
ment, but for purposes preliminary to trial, 
and for the securing of persons against 
whom there is probable cause to believe that 
they are offenders against the laws, and that 
this provision of the constitution and this 
act of congress are based upon the theory 
that as between these states the proper 
place for the inquiry into the question of 
guilt or innocence is the state where the of- 
fence is alleged to have been committed. 

In view, then, of the nature of the right 
and obligation sought to be enforced by this 
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statute, of tbe prior history of the subject 
matter, of the terms of the law itself and 
the practice imder it, of the character and 
dignity of the office of the governor on 
-whom the duty of determinmg the question 
prior to the issue of the warrant devolved, 
of the security agahist abuse afforded by his 
position, responsibility and surroundings, of 
the evident impossibility of issuing process 
to review his decision, and of the relation 
between the states before and at the time 
of the enactment of the law, and of the pm*- 
pose and effect of the warrant of removal, 
I think that the recital of the warrant was 
intended by congress to be conclusive as to 
the charge of crime made against the al- 
leged fugitive and that the refusal of Gov- 
ernor Kobinson to furnish to the petitioner 
the requisition and accompanying copy of in- 
dictment for the pui-pose of the proposed re- 
view of this decision by this court was m 
entire accordance with the proper view of 
his official duty, imder Uia act of congress 
in question. 

As a question of authority, the decisions 
of the courts are conilicting. In State v. 
Buzine, 4 Har. (Del.) 572, Chief Justice 
Booth held the warrant conclusive, disposing 
of the matter in the following language: 
"These matters are entrusted to the judg- 
ment of the executive upon whom the de- 
mand is made; and if his mind is fully sat- 
isfied in regard to them, the act of congress 
makes it his imperative duty to cause the 
fugitive to be arrested and delivered up to 
the regularly constituted agent of the state 
from which he fled. The warrant of tus 
executive under the great seal of the state, 
reciting the facts necessary, under the act 
of congress, to give him jurisdiction of the 
case, would, in my opinion, at the hearing 
of the habeas corpus, be conclusive evidence 
of the existence of those facts, of his judg- 
ment in relation to them, and of a compli- 
ance with the constitution of the United 
States and the act of congress. No investi- 
gation, therefore, in such a case, can be made 
beyond the warrant of the executive, and no 
examination into the facts and circumstances 
of the alleged offense with which the party 
stands charged." "In the present case, the 
return sets forth copies of all the documents 
transmitted by the governor of Pennsylvania 
to the executive of this state, and the ap- 
pointment of Schremer as the agent of the 
state of Pennsylvania to receive the peti- 
tioner as a fugitive from justice and to carry 
him to that state. It appears that all the 
requisites of the act of congress have been 
comiJlied with. No suggestions or exceptions 
liave been made to the return. It is therefore 
admitted to be true. And although my be- 
lief is, that the alleged ofEenee with which 
the petitioner is charged is the same which, 
upon examination of witnesses at the hear- 
ing of the former habeas coi*pus, clearly ap- 
peared to be a breach of ti-ust and not a 
larceny, he must be remanded because the 
15FED.CAS. — 8 
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return in this case is conclusive. When tak- 
en to Pennsylvania, he can obtain relief. If 
the circumstances of his case entitle him 
to it, by suing out the writ of habeas cor- 
pus." 

The same view of the nature of the ob- 
ligation and the imperative duty to make 
the surrender is declared in the following 
cases, la which, however, the exact point 
now in question was not directly involved, 
but from the views therein expressed the 
conclusiveness of the governor's determina- 
tion is properly to be inferred. Kentucky 
V. Denuison, 24 How. [G5 U. S.] 66; John- 
ston V. Riley, 13 Ga. 08; In re Voorhees, 32 
N. J. Law, 141. In the case of the People 
V. Brady, 56 N. T. 182, the majority of 
the court of appeals of New York do indeed 
esi)ress the opinion that on habeas corpus 
against the sherifE holding an alleged fugi- 
' tive under the governor's warrant, it is com- 
petent for the court to go behind the war- 
rant, and inquire into the fact and sufficien- 
cy of the charge of crime upon the evidence 
presented to the governor, that is to say, 
the requisition of the governor of the de- 
manding state, and accompanying papers, 
and in that case they discharged the prisoner 
on the ground that such papers did "not show 
that the facts alleged in the affidavit ac- 
companying the requisition constituted a 
crime by the law of Michigan, the demand- 
ing state; but it weakens the force of this 
authority, that the point of the conclusive- 
ness of the recitals in the warrant was not 
urged upon the court on the argument, and 
that the case was submitted by counsel as 
turning upon the question whether the af- 
fidavit did charge a crime by the law of 
Michigan. See argument of the district at- 
torney, p. 185. The court says (page 186): 
"It was not claimed by the counsel for the 
people, that if the papers were defective and 
insufficient, it was not competent for tlie 
court to take cognizance of the question and 
discharge the prisoner." It is noticeable also 
that by the pleadings, the papers on which 
the governor acted were volimtarily brought 
before the court, and by the demurrer to tlie 
traverse their insufficiency appears to have 
been admitted. The court also alludes to tlie 
fact that there was no indictment against the 
prisoner, but an affidavit only (page 188), 
Now in some of the cases a distinction has 
been taken between a case based upon affi- 
davit and one based upon indictment; that 
in the latter case the authentication of the 
demanding governor is evidence that the 
facts charged constitute a orime in the de- 
manding state, and in the former case it is 
not. This distinction seems to be based on 
the circumstance that an indictment is every- 
where recognized as the proper mode of 
proceeding for a crime, and therefore that 
the fact that the charge has been made in 
that form is to be taken in itself as show- 
ing that the facts constitute a crime, that 
is, an indictable offence. How far this dis- 
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tinctlon may hare influenced the couxt of 
aijpeals in reaeliing tlie conclusion tliey came 
to in that particular case, and whether they 
would hold the same rule in case It appeared 
that an indictment against the party duly 
authenticated accompanied the requisition, 
cannot with certainty be gathered from their 
opinion. Judge Grover dissented from the 
conclusions of the court. The court says*. 
"Courts have exercised the right to mter- 
fere and to examine the grounds upon which 
the executive warrant in such eases has is- 
sued, and the jurisdiction is justified both 
by reason and authority." They, however, 
do not give the reasoning by which they 
claim to justify it, and they refer for the 
authority relied on only to the cases of Ex 
parte Smith [Case No. 12,968], and Ex parte 
Clark, 9 Wend. 219. The case of Ex parte 
dark does not, in my judgment, support the 
position taken by the learned court. It is 
true that in that case the court examined 
and found sufficient the facts alleged in the 
affidavits accompanying the requisition, as 
charging a crime under the laws of Rhode 
Island; the court did not discuss nor decide 
the point now in question, and so far as its 
opinion on that point can be inferred from 
the language of Chief TusJtice Savage, it 
would seem to be adverse to the position 
taken by the learned counsel for the peti- 
tioner. The papers were voluntarily laid be- 
fore the court and it is to be observed that 
the charge was by affidavit and not by in- 
dictment. And it certainly is not so well 
settled by authority that tbe authentication 
by the governor of an affidavit charging the 
party is under the statute to be taken as 
conclusive proof that the facts charged in 
the affidavit constitute a crime in the de- 
manding state, where those facts do not 
constitute a crime at common law, as it is 
in the case of an indictment so authenti- 
cated. That question, however, does not arise 
in this case, since the offence charged here 
is by indictment for burglary, an acknowl- 
edged felony at common law. The case of Ex 
parte Smith [supra], undoubtedly gives some 
support of authority to the position, that 
this court may go behind the warrant and 
inquire whether the prisoner Is a fugitive 
from justice. There was, however, this pe- 
culiarity about the offence charged: It was 
a charge agamst Smith, the Mormon prophet, 
for being accessory before the fact, to a mur 
■der committed in Missouri, and It was not 
alleged in the affidavit that he was in Mis- 
souri at the time of the commission of the 
offence; nor was his presence at the tim^ nnd 
place of the alleged offence necessarily to 
be inferred from the nature of the charge, 
if the charge itself was trae. Whether the 
question of the party demanded having in 
fact fled from the jiistice of the demanding 
state is under the act of congress submitted 
to the conclusive determination of the gov- 
ernor on whom the demand is made, or wheth- 
er he can receive any evidence on that point 
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outside of the papers submitted to him by 
the governor of the demanding state, are 
questions, however, that do not arise in the 
present case, since the offence charged is 
one which necessarily implies the actual pres- 
ence of the party indicted within the juris- 
diction of the demanding state at the time 

1 of the alleged offence, and the better opiuicm 
seems to be that where such a charge by 
indictment is duly aiithenticated by the de- 
manding governor and the party indicted is 
In fact found in another state, this is certain- 
ly sufficient prima facie evidence of his hav- 
ing fled from justice within the meaning and 
for the purposes of this statute, perhaps con- 
clusive on the court upon habeas corpus if 
not on the governor. And in this case the 
prisoner has not overcome this prima facie 
case. So far as the cases of People v. Brady 
and Ex parte Smith are opposed to the views 
above expressed, I think they are not sus- 
tamed by reason or by the weight of author- 
ity. People V. Brady, though followed by 
the general term of the First department, was 
in conffict with the view of the judges of the 
supreme court in that department, and its 
correctness on this point is still questioned 
by them. People v. Keilley, 11 Hun, 94. The 
case of Senator Patterson before Judge 
Humplu-eys of the supreme court of the 
District of Columbia, also referred to, seems 
to have turned on the question whether a 
person sent by a state to congress as its 
senator can be held to have fled from that 
state within the meaning of the act of con- 
gress. How that fact was brought before 
the court does not appear in the copy of the 
opinion furnished me. Other cases were cited 
upon the argument which it is unnecessary 
to discuss in detail. In re Heyward, 1 
Sandf. 702; In re Soloman, 1 Abb. Pr. (N. S.) 
347; In re Washburn, 4 Johns. Ch. 106; In 
re Leland, 7 Abb. Pr. (N. S.) 64; State v. 
Howell, R. M. Charlt (Ga.) 120; Kingsbury's 
Case, 106 Mass. 223; Brown's Case, 112 Mass. 
409; Dow's Case, 18 Pa. St. 37; Com. v. 
Deacon, 10 Serg. & R. 125; Vallad v. Sheriff, 

2 Mo. 26; In re Greenough, 31 Vt. 279. See 
also a discussion of this statute 6 Pa. Law, 
J. 417. It is not intended In this opinion 
to pass on the question whether the requisi- 
tion itself is sufficient evidence to the gov- 
ernor of the state on which the demand is 
made that the party charged has fled from jus- 
tice, where the indictment or affidavit does not 
expressly or by necessary implication charge 
that the party accused was within the juris- 
diction of the demanding state at the time 
of the commission of the alleged offence. 
There is a class of cases of which Ex parte 
Smith was one, apparently wholly outside the 
purview of the constitution and act of con- 
gress, inasmuch as the party cannot be said 
to have fled from the state making the de- 
mand. These cases are those in which a state 
has assumed jurisdiction to make an offence 
indictable, although the party charged was 
not then, and perhaps never was, within the 
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state, as, for instance, for murder where the 
fatal blow was struck outside tUe state but 
tlie injured party died within the state. Per- 
haps the only and the proper remedy of a 
party arrested under such a warrant in such 
a case is to apply to the governor for a 
revocation of the warrant All that is neces- 
sary to hold in this case as to this point of 
the party having fled from justice, is that 
where it appears by the recitals in the war- 
rant tliat the governor had before him a duly 
autlieuticated copy of an indictment against 
the party for an offence, the commission of 
which necessarily implies the presence of 
the party at the time and place of the al- 
leged offence, and, as was the case here, no 
evidence is offered tending to show that the 
party is not a fugitive frgm justice, he is 
properly held under the warrant. It is not 
intended to be intimated that evidence that 
the party never was within the jurisdiction 
of the demanding state, would, if offered, be 
admissible on habeas corpus after the ar- 
rest on the warrant. One obvious objection 
that might be urged to the admission of such 
evidence is, that it would be apparently try- 
ing the question of an alibi, one of the pos- 
sible defences of the party on his trial for 
the crime alleged, which, as involved in the 
• question of his guilt or innocence, it may 
' have been the design of the constitution and 
the act of congress to remit for ti-ial exclu- 
sively to the state in which the party stands 
■ -charged with having committed the offence. 
And another objection might be urged, that 
congress has apparently submitted the ques- 
tion whether the party charged has fled from 
justice to the determination of the governor 
alone. 

The question of the identity of the party 
arrested with the party described as the al- 
leged fugitive in the mandate of the governor 
is, of course, always open to inquiry on ha- 
beas corpus, since that is simply the ques- 
tion whether the mandate has been execut- 
ed against the party named therein; but on 
this question the fact has been determined 
agamst the petitioner on the evidence. The 
writ must be dismissed and the prisoner re- 
manded. 
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LBATHDRBERRY v. RADOLIFPE. 

[5 Cranch, C. C. 550J i 

Circuit Court, District of Columbia. March 
Term, 1839. 

Pjiactice at Law — ^AVithdrawai op Papbb with- 
out Objectiojt— Deposition op "Witxess 
ABODT TO Leave District. 

1. By the leave of the court, if no objection he 
made by the opposite counsel, a party may with- 



1 [Reported by Hon. 'William Craueh, Chief 
Judge.] 



draw from the files of the court a deposition, in 
order to get the magistrate to amend his certifi- 
cate according to the trnth of the case; and such 
withdrawing and amending are not sufficient 
ground for rejecting the deposition. 
[Cited in Borders- v. Barber, 81 Mo. 642.] 

2. If a deposition be talien de bene esse because 
the witness is about to go out of the district and 
to a greater distance than one hundred miles from 
the place of trial, and he goes accordingly, it is 
not necessary that a subpoena should have issued 
to the marshal of this district, in order to enable 
the party to use the deposition; it is sufficient 
for mm to prove to the satisfaction of the court 
that the witness at the time of the trial is gone 
to a greater distance than one hundred miles from 
the place of trial, although the witness may have 
been within the district between the time of tak- 
ing the deposition and the time of trial. 

The plaintiff [Jessee LeatherbexTy] had 
taken a deposition under the act of congress, 
1789, § 30 (1 Stat. 73), before the mayor of 
the city of "Washington, to be used in this 
cause, and there being some informality iu 
the certificate of the mayor, Mr. R. J. Brent, 
for the plaintiff, moved for leave to take the 
deposition from the files to get the certifi- 
cate amended according to the truth of the 
case. The defendant's counsel did not ob- 
ject to the withdrawing of the deposition; 
which was done; and the certificate having 
been amended, the plaintiff's counsel offered 
to read it to the jury. 

The defendant's counsel, Mr. Marbmy and 
Mr. Bradley, objected, because- the deposit 
tion, having been opened in the com-t, must 
be considered as published, and cannot be 
amended in any respect They also objected 
that it was taken de bene esse, and no sub- 
poena had been issued for the witness. The 
witness, in his deposition, had stated that 
he lived more than one hundred miles from 
the place of trial; that he was about to 
leave the District of Columbia, and not to 
return before the time of trial; and this 
was also certified by the mayor as the rea- 
son for taking the deposition. The plaintiff 
proved that the witness did leave the dis- 
trict immediately after the taking of the 
deposition, and was not then, at the time of 
trial, within the jurisdiction of this court. 

The defendant [Joseph Radcliffe] then 
proved that the witness had returned to this 
district in the intermediate time, although 
not then in the district. The defendant's 
counsel -contended that it was necessary for 
the plaintiff to have taken out a subpoena to 
the marshal of this district, to entitle him 
to read the deposition, and cited Penus t. 
Ingraham [Case No. 10,9:^^], and Banert v. 
Day [Id. 836]. 

. But THE COURT overruled the objections, 
and permitted the deposition to be read, be- 
ing of opinion that it was sufficient for the 
plaintiff to show, at the time of trial, that 
the witness was "gone" "to a greater dis- 
tance than one hundred miles from the place 
of trial;" and that the return of a subpoena, 
non est, is only one means of making that 
fact appear to the satisfaction of the court, 
but not the only means. 
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Case No. 8,164. 

LEATHERS v. SALVOR WRECKING, 
ETC., CO. 

[2 -Woods, 680.] 1 

Circuit Court, S. D. Mississippi. May Term, 
1875. 

Wak— Ownership of Confedekate States' Pkop- 

EKTV— Evidence — Photogbaphio Copies 

OP PoBLio Documents. 

1. A steamboat, while under impressment by 
the Confederate States, was sunk, and was aft- 
erwards paid for in full by the Confederate gov- 
ernment. Held, that the wreck thereby became 
the property of the Confederate government, and 
in the surrender of the Confederate forces to lie 
Federal forces, became the property of lie United 
States. 

2. Photographic copies of public documents on 
file in the departments at Washington, which pub- 
lie policy requires should not be removed, are ad- 
missible in evidence when their genuineness is au- 
thenticated in the usual way, by proof of hand- 
writing. 

[Cited in Ebom v. Zimpelman, 47 Tex. 503; 
Crane v. Dexter, Horton & Co. (Wash.) 32 
Pae. 221.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of Mis- 
.sissippi,] 

The libel was filed [by Thomas P. Leath- 
ers] to recover damages of the respondent 
[the Salvor Wrecking & Transportation Com- 
pany] for -wrecking and dismantling the 
steamboat Natchez, which was sunk in the 
Yazoo river, and which the hbelant claimed 
to be his property. The defense was, that 
the Natchez was sunk while under impress- 
ment in the service of the Confederate 
States, and was paid for in full by the Con- 
federate government, and thereby became the 
property of that government, and upon the 
.surrender of the Confederate forces to the 
Federal forces, she became the property of 
the United States, and that she was raised 
and dismantled by the respondents under a 
contract with, and by authority of the Unit- 
ed States. 

J. W. M. Harris, for libelant 
W. B. Pittman, for respondent. 

BRADLEY, Circuit Justice. The respond- 
ents show that the machinery of the steam- 
er Natchez was rescued from the Yazoo 
river after the close of the late wai-, under 
authority from, and by contract with the 
government of the United States, by which 
the salvors were to have one-half of all that 
should be realized after the payment of ex- 
penses. If the steamer Natchez was im- 
pressed into the service of the Confederate 
States government, and was burnt and sunk 
whilst in that service, and if full compensa- 
tion for the vessel's loss was paid to the 
libelant by that government, the propei-ty 

1 [Reported by Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 



of the wreck thereafter belonged to it; and 
at the close of the war, became the property 
of the government of the United States, 
which thereupon acquired a right to dispose 
of the wreck as it saw fit. It is evident that 
the government of the United States acted 
on the supposition that it was the owner of, 
and entitled to the control of the wreck. 
The authority given to the wreckers, and 
the conti-act made with them, are evidence 
of this. The latter got only one-half of the 
net proceeds of the property. The balance 
was retained by the government. 

Without stopping to inquire whether thus 
acting under the authority of the govern- 
ment of the United States would or would 
not be a full defense for the wreckers, and 
for the respondents in this suit, it is clear 
from the evidence that the libelant's trans- 
actions with the Confederate States govern- 
ment bear out the hypothesis that he ob- 
tained therefrom the full value of the steam- 
boat, and that whatever was left of her hull 
and machinery belonged to that government, 
and, by consequence, became the property 
of the United States. 

The libelant, however, testifies, no doubt 
sincerely, that the amount received by him 
from the Confederate government, was re- 
ceived as compensation for the sei*vices of 
the steamboat. But a long period of time 
has elapsed since the events occurred; and 
an examination of the documents themselves 
is conclusive that the said amount was the 
valuation of the vessel itself, and was so 
understood by the libelant at that time, aud 
received by him as such. It is unnecessary 
to go into a minute examination of the pa- 
pers for the purpose of showing the ti-uth 
of this proposition; it is too apparent for 
argument. 

It is objected by the counsel for the libel- 
ant, that the documentary evidence in ques- 
tion is not properly authenticated. We think 
it is sufficiently authenticated to make it 
competent The original papers are on file 
in the war department, and cannot, without 
public detriment and inconvenience, be re- 
moved. Photographic copies are the best 
evidence that the case admits of. The won- 
derful art by which they are reproduced 
gives us, as we may say, duplicate originals; 
and in the case of public records or docu- 
ments properly deposited in the public ar- 
chives of the eounti-y, and which the public 
interest requires should be there kept and 
presei-ved, no better evidence of their char- 
acter and authenticity can be had than such 
a reproduction of them by the operation of 
natural agencies, and an authentication of 
their genuineness in the usual way, by 
proof of handwriting. We think the evi- 
dence entirely competent and entirely con- 
clusive. We come to the conclusion, there- 
fore, that the libelant had no interest in tlu> 
wreck at the time of its recovery, and that 
he cannot recover in this suit. The conduct 
of the libelant, since the war, is corroborative 
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of this conclusion. He lay by for almost or 
quite six years after lie says lie saw the ma- 
chinery at Vicksburg, on the vessel now at- 
tached, before bringing his suit. This is a 
period which of itself would present strong 
evidence of laches, and a stale demand, 
which is a defense in admiralty proceedings. 
Tiiese views render it unnecessary for us to 
consider more fully the objection as to the 
validity of the amendment made in the libel, 
concerning which grave doubts may well be 
entertained. The decree of the district court 
must be reversed, and the libel dismissed, 
with costs. 
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In re LEAVENWORTH SAV. BANK. 

[4 Dill. 363; i 14 N. B. R. 92; 3 Cent. Law J. 
207.] 

Circuit Court, D. Kansas. March 18, 1876.2 

Ba:jkrdpt Act— CoitP0R.\Ti0NS— Number and 

Value of Creditors. 
Since the amendatory bankrupt act of June 22, 
1874 (18 Stat. 178), the same proportion of cred- 
itors must join in the proceeding to force a 
corporation into bankruptcy that is required in 
the case of natural persons. 
[Cited in Re Detroit Car Works, Case No. 3,- 
833; Re Oregon Bulletin Printing & Pub. 
Co., Id. 10,561.] 

[In review of the action of the district 
court of the United States for the district of 
Kansas,] 

In January, 1876, a petition in bankruptcy 
was filed by a single creditor against the 
Leavenworth Savings Bank, alleged to be a 
corporation organized and existing under the 
laws of the state of Kansas. An order to 
show cause was issued and served. On the 
return day, the bank appeared and moved 
to dismiss the petition, because it does not 
show that it is presented by one or more 
creditors of the bank, who constitute one- 
fourth in number, and whose debts amount 
to one-third of the provable debts of the 
bank. The district court sustained this mo- 
tion, and dismissed the creditor's petition. 
[Case No. 8,166.] To reverse this order the 
petitioning creditor brings tlie case hei-e by 
a petition of review. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
£ [Affirming Case No. 8,166.] 
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Clough & Wheat for petitioning creditor. 
They cited and relied on: In re Oregon 
Bulletin Prhiting & Pub. Co. [Case No. 
10,558]; New Lamp Chimney Co. v. Ansonia 
Brass & Copper Co. (Sup. Ct U. S.. October 
Tei-m, 1875) 91 U. S. 656. 

Lucien Baker, for the Leavenworth Sav. 
Bank. 

DILLON, Circuit Judge. There is only 
one question in this case, but it is an im- 
portant one. It is whether, under the ex- 
isting law, the same proportion of creditors 
must join in the proceeding to force a cor- 
poration into bankruptcy that is required in 
the case of natural persons. Section 37 of 
the original bankrupt act (section 5122, Rev. 
St) made moneyed, business, and commer- 
cial corporation's subject to its provisions, 
and provided for voluntary and involuntary 
proceedings the same as in the case of ordi- 
nary debtors, except that no allowances 
were to be made to corporate debtors, and 
no discharges granted. And it' is to be ob- 
served that this section (section 37) refers, by 
the natui-e of its provisions, to the sections 
of the bankrupt act, such as section 11, as to 
voluntary proceedings, and sections 39 and 
40, as to involuntary proceedings, and sec- 
tions 35 and 39, as to frauds, preferences, etc. 

By the original act any one creditor, whose 
debts exceeded §300, could throw his debtor, 
whether a natural person, a copartnership, 
or a corporation, into bankruptcy, if such 
debtor had committed an act of bankruptcy. 
The provisions in this respect as to individual 
debtors, copartners, and corporatfons, were 
uniform. In the fall of 1873, what is known 
as the panic of that yeai* occurred, which 
resulted in' great distress and embarrass- 
ment to the monetaiy and commercial inter- 
ests of the country. The existing provi- 
sions of the bankrupt act, arming a single 
creditor, in a time of financial stringency, 
with the ten-ible power of forcing a debtor 
into bankruptcy, against the wishes and 
interests of all the other creditors, and to 
the ruin of the debtor, were felt to be too 
severe, and this led congress to pass the 
amendatory act of June 22d, 1874. This act 
breathes but one spirit. All its provisions 
are in one direction; Eveiy paxt of it is 
intended to relieve the severity of the act 
as it then stood. What should be deemed 
acts of bankruptcy was modified, and in 
every instance made more liberal towards 
the debtor. This was done by section 12, 
which amended section 39 of the origmal 
act, by substituting therefor an entirely new 
section. This new section contained the 
important requirement, in involuntary cases, 
that one-fourth, at least, of the debtor's 
creditors, representing at least one-thii'd of 
the provable debts, must concur In the pro- 
ceeding. These provisions were made retro- 
active in the most comprehensive terms, and 
the language, in this regard, throws no little 
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light upon the question now under consider- 
ation. "The provisions of this section shall 
apply to all cases of eompiilsory or involun- 
tary bankruptcy, commenced since December 
1, 1873, as well as to those commenced here- 
after. And in all cases commenced since the 
1st day of December, 1873, as w.ell as those 
commenced hereafter, the court shall, if such 
allegation as to the number or amount of 
the petitioning creditors be denied by the 
debtor," etc., proceed to detei*mine the same, 
and if the required proportion do not join, 
"the proceedings shall be dismissed." 

It will be observed that no distinction is 
made or suggested between proceedings 
against natural persons and proceedings 
against corporate debtors, but the sweeping 
language, twice repeated, is "all cases," 
which would include cases against both 
classes of debtors. 

Again, there can be no doubt, as it seems 
to me, that corporate debtors would be en- 
titled to the benefit of the legislation of 
1874 as to what constitutes an act of bank- 
ruptcy, and as to what is necessary to make 
or establish a fraudulent preference. The re- 
sult, then, is that many of the provisions of 
section 12 of the legislation of 1874 do apply 
to corporations. It would be singular if 
one part of that section applied to corpora- 
tions and other parts did not; and it would 
require a clear expression of the legisla- 
tive intent to justify the court In thus eon- 
stx'uing the act It is argued that such an in- 
tention is manifested by the language of sec- 
tion 5122 of the Revised Statutes. But this 
is only a re-enactment, with a verbal change, 
of section 37 of the original act, which, so 
far as it allows "any creditor" of a corpora- 
tion, without reference to the number and 
amoimt of the other creditors, to throw the 
corporation into bankruptcy, is inconsistent 
with the legislation of 1874, and is therefore 
repealed by necessary implication. While it 
is true that the amended act and the Revised 
Statutes were passed on the same day, yet it 
is expressly provided that acts passed subse- 
quent to December 1, 1873, are to have full 
effect notwithstanding the Revised Statutes. 
Section 5601. The amendatory bankrupt act 
falls within this provision, and there is no 
ground for claiming that, so far as it is in 
conflict with the Revisted Statutes, the latter 
must not give way. Indeed, it will be ob- 
served that the amendatory bankrupt act 
does not refer to the Revised Statutes, but to 
the sections of the original banknipt act; 
can it, therefore, be contended that it is 
void since it referred to sections that were 
then repealed? Surely not; and it is clear 
that, so far as there is any repugnance be- 
tween the new act and the old, the latter 
must yield. 

There is no reason for the alleged differ- 
ence between the bankruptcy of corpora- 
tions and natural persons. None had been 
made in this respect in the original act. 
Debtors of both classes were within the mis- 



chief which the legislation of 1874 was de- 
signed to remedy. A large amount of the 
active business capital of the country is in- 
vested in corporate organizations. They 
largely do business upon credit. Their capital 
Is owned by the shareholders. Creditors as 
well as stockholders are interested in their 
successful opei-ation, and bankruptcy is often 
quite disastrous to both. It cannot readily 
be believed that congress intended, in a time 
when It deemed relief from a stringent law 
necessary, to leave the creditors, and particu- 
larly the stockholders in corporations, ex- 
posed to its unmitigated severity. It is not 
the corporation that suffers, but its creditors 
and the owners of its stock. 

Again, the original section 39 applied to 
bankers, bringing them within the provi- 
sions as to involuntary bankruptcy; and the 
amendatory act of 1874, whose effect is now 
in question, not only allowed bankers to re- 
main subject to being thrown into bankrupt- 
cy, but added, also, for the first time, the 
words, "any bank," which imdeniably means 
a banking institution owned by a natural 
pei-son, partnership, or joint stock company, 
and includes, in my judgment, such an insti- 
tution when it is incorporated. 

This conclusion might be strengthened by 
other considerations, such as the provisions 
in the bankrupt act (section 48, now section 
5013 of the Revised Statutes) and section 1 
of the Revised Statutes, declaring that the 
word "person" may include and be applied to 
corporations, but I do not deem it necessary 
to enlarge the argument. AffiiTued. 

This ease was cited, and its doctrine expressly 
approved and followed, in Re Oregon Bulletin 
Printing & Pub. Co. [Case No. 10,561. over- 
ruling same case [Id. 10,558]; s. p. Re Detroit 
Car Works [Id. 3,833]. 



Case No. 8,166. 

In re LEAVENWORTH SAV. BANK. 

£L4 N. B. R. 82; 23 Pittsb. Leg. J. 196.] i 

District Court, D. Kansas. March,_ 1876.2 

BaNKKDPTCT — ASI ENDED ACT — NUMBEU AND 

Amount op Creditors — Coupokation 
Bankrupt. 
Since the amendatory bankrupt act of June 22, 
1874 (18 Stat. 178), the same number and amount 
of creditors must join in the proceedings to force 
a corporation into bankruptcy, that is required in 
the case of an individual. 
[Cited in Re Oregon Bulletin Printing & Pub. 
Co., Case No. 10,561.] 

Oliver R. McNary filed his petition in bank- 
ruptcy, alleging that the Leavenworth Savings 
Bank is a corporation, organized under the 
laws of the state of Kansas, and owes debts 
exceeding the sum of three hundred dollai-s; 
and that the petitioner's demand exceeds the 
sum of two hundred and fifty dollars; and 

1 [Reprinted from 14 N. B. R. 82, by permis- 
sion. 23 Pittsb, Leg. J. 196, contains only a par- 
tial report.] 

2 [Affirmed in Case No. 8,165.] 
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that said bank made a voluntary -assignment 
of all its property and effects, on or about 
the 21st day of December, 1875, with intent 
to hinder and delay the creditors of said bank, 
and praying that said coi-poration be adjudged 
a bankrupt On the retui-n day of the order 
to show cause, the respondent filed its mo- 
tion to dismiss the said petition, on the 
ground that it did not allege that the said 
petition is presented by one-foiu:th in number 
of the creditors, and the aggregate of whose 
debts, provable under the bankrupt act, 
amounts to one-third of the debts provable 
under said act 

Clough & Wheat for petitioner. 
Lucian Baker, for respondent 

. FOSTEE, District Judge. The allegations, 
for the want of which the respondent moves 
to dismiss this petition, are material and nec- 
essary, and the petition must be held insuffi- 
cient, unless any one creditor who has a debt 
exceeding two hundred and fifty dollars, may 
institute proceedings to throw the respondent 
into banlvi-uptcy. This is admitted by the peti- 
tioner, but it is mrged that he alone, as a 
a*editor of the bank, and without regard to 
the number of other creditors, or to the 
amount of debts, may maintain proceedings 
to have respondent adjudicated bankrupt 
This question involves the construction of 
several provisions of the bankrupt law, and 
if there were no precedent on the question, 
I should ha^e had no hesitation in holding 
this petition insufficient So far as my knowl- 
edge extends, there has been but one deci- 
sion made, touching the point at issue. In Re 
Oregon Bulletin Printing & Pub. Co. [Case 
No. 10,558], Judge Deady, of the United 
States district court of Oregon, held that in 
proceedings against a coi-poration it was not 
necessary that the petitioning a'editors should 
constitute one-fourth in number, holding an 
aggregate of one-third of the provable debts, 
but that any creditor, however small his debt, 
could institute and maintain proceedings in 
bankruptcy against a corporation. The opin- 
ion of so able a judge carries with it no little 
weight in my estimation, and I have cai'e- 
fuUy studied the reasoning of that case, and 
brought to this inquiry my best imderstand- 
ing, and am compelled to say, I am not sat- 
isfied with the precedent established in the 
Oregon case. 

On several points I fully agree with the 
leai-ned judge who decided that case; but on 
the consti'uction of section 87 of the act of 
1867 [14 Stat 535], and the corresponding 
section (5122) of the Revised Statutes, I 
Teach a different conclusion. It seems appar- 
ent to me, that the intent of sections 37 and 
5122 was to place the corporations therein 
mentioned on the same footing with Individ- 
ual debtors, with the exception that no al- 
lowance or discharge should be given the cor- 
poration. The first paragi-aph of the section 
is in these words: "That the provisions of 



this act shall apply to all moneyed, business, 
or commercial corporations, and joint stock 
companies." Among the provisions of the act 
we find that the respondent must owe debts 
e-Kceeding the sum of three himdred dollai-s, 
and must have committed some one of the 
acts of bankruptcy defined by the law; and 
another provision of the act is that any cred- 
itor having a debt exceeding two himdred 
and fifty dollars, may then institute the pro- 
ceedings. These are all provisions of the act, 
and section 37 makes them apply to moneyed, 
business, or commercial corporations, and 
joint stock companies. 

Do the words following limit or modify the 
comprehensive scope of the first paragraph? 
The section goes on to provide how the coi-- 
poration may be put into voluntary and how 
into involuntary bankruptcy. If the latter, 
"upon the petition of any creditor or creditors 
of such corpoi-ation or company, made and 
presented in the manner provided in respect 
to debtors, the like proceedings shaE be had 
and taken as are hereinafter provided in the 
case of debtors." The petition is to be made 
in the manner provided in the ease of debt- 
ors. Now, it would seem this term implies 
that the contents of the petition and the form 
of the petition must be the same -as provided 
with respect to debtors; it must be a cred- 
itor who can make a like petition. This con- 
struction reconciles the terms with the mani- 
fest intent of the first paragraph of the sec- 
tion. 

To farther demonstrate that the law-making 
power intended to make no discrimination as 
to proceedings against persons and corpora- 
tions, but rather to place them on an equal 
footing (always excepting allowance and dis- 
charge), it was provided in section 48, Rev. 
St § 5013, that the word "person" shall also 
include "corporation." Now, take section 39, 
and where it says "person," read it "corpora- 
tion," and again we have the ^provisions of 
the act applying to corporations. 

Again; what possible reason conld the con- 
gi'ess have had, to discriminate against the 
corporation, and permit a creditor to the 
amount of one dollar, to Institute proceed- 
ings against It while an individual could 
not be proceeded against, except by a creditor 
or creditors holdhig indebtedness of over two 
hundred and fifty dollars. There could have 
been no reason why an aggregation of per- 
sons and money, constituting a corporation, 
and undertaking and carrying on great and 
important enterprises, such as no one indi- 
vidual could perform, should be thrown su- 
pinely In the power of its smallest creditor. 
In this state (excepting railroad, and reli- 
gious or charitable corporations), and In many 
other states, the stockholder is Individually 
liable for debts of the corporation, to an ad- 
ditional amount equal to the stock owned 
by him. Then, for the protection of cred- 
itors, here is a double liability of the stock- 
holders, together with all the assets and prop- 
ei'ty of the company, and the franchise, which 
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may be sold as provided in rule 21. Assum- 
ing, as I am compelled to, that it was the 
purpose of the original act of 1867 to place 
persons and corporations on the same foot- 
ing, is there anything in the subsequent acts 
■which tends to show an intention to change 
this rule. The title "Banki-uptcy," in the Re- 
vised Statutes, re-enacts all these provisions 
contained in the fii*st act. Section 5122 is 
the old section 37, word for word, omitting 
"creditors" and "hereinafter." The reason 
for omitting the former is explained by read- 
ing the first act in the volume. "In determin- 
ing the meaning of the Revised Statutes, or 
of any act or resolution of congress, passed 
subsequent to February 25, 1S71, words im- 
plying the singular number may extend and 
be applied to several persons or things." The 
omission of the word "hereinafter" was nec- 
essary, because what had been section 39 had 
been divided into several sections, 5021, 5022, 
and 5023, and all coming before, instead of 
after 5122, as in the original act. As before 
stated, section 39 was re-enacted in the Re- 
vised Statutes without material change of 
the old section. Section 48 of the old law, 
making the word "person" include "corpora- 
tion," was re-enacted without any change in 
section 5013. On page 1 of the Revised Stat- 
utes it is further provided: "The word 'per- 
son' may extend and be applied to partner- 
ships and corporations." Then it cannot be 
maintained that there is anything in the Re- 
vised Statutes indicating any purpose to 
change the law as it before stood on this sub- 
ject. 

This brings us down to the amendatory 
act of June 22, 1874, and that act having been 
drafted and passed as an amendment to the 
act of 1867, which was on the same day 
repealed by the Revised Statutes, instead of 
as an amendment of the act in the statutes, 
has complicated the law, and made quite a 
muddle. It has left untouched, however, the 
law as it before stood, in section 37, and re- 
enacted in section 5122. The amendatory act 
of June 22, 1874, leads to some speculation, 
more interesting for novelty than for mater- 
iality. On the same day. to wit: June 22, 
1874, two acts of congress became laws: the 
one repealing the old law of 1867, and the 
other amending it, and inserting and striMng 
out words in different sections. 

Now, if the repealing act of the Revised 
Statutes took precedence over the amenda- 
tory act, it would result that congress under- 
took to amend a law which had already been 
repealed. On the other hand, if the repealing 
act was subsequent in time to the amendment, 
as the repealing act only repeals all acts 
passed prior to December 1, 1873, it does 
not carry with it the amendatory and sup- 
plemental act of June 22, unless the repeal 
of the original law would, ipso facto, carry 
with it an amendments made after the 1st of 
December. Again, section 5601, the last one 
in the Revised Statutes, provides that the 
revision is not to afifcct or repeal any act of 



congress passed since December 1, 1873, and 
when such act conflicts with the revision, it 
is to be regarded as a subsequent statute, and 
as repealing any portion of the revision in- 
consistait therewith. The act of June 22 
also has a clause, repealing all acts or parts 
of acts inconsistent therewith, and it might 
as well be argued that the act of June 22 
repealed the act in the Revised Statutes as 
to claim the reverse. But as both laws were 
approved on the same day, it would seem 
neither took precedence over the other, and 
if possible should be harmonized, and both be 
permitted to stand. 

This is not difficult to do. The Revision, § 
5596, repeals all acts passed prior to Decem- 
ber 1st, 1873, any portion of which is em- 
bodied in any section of said revision; but 
further provides, "and the section applicable 
thereto (in the revision) shall be in force in 
lieu thereof." Then, by this provision, sec- 
tion 5122 became in force in lieu of section 
37. Sections 5021-5023 in lieu of section 39, 
and section 5013 in lieu of section 48, of the 
old law. 

It seems to me a fair construction of all the 
provisions would lead the courts to hold that 
the amendatorj" act of 3\me 22 in effect modi- 
fied or amended the banknipt act as contain- 
ed in the Revised Statutes, designating in- 
advertently the sections of the original law, 
instead of the sections passed in lieu thereof 
on the same day, in the revision. Certain it 
is that the courts invariably recognize both 
acts as being in force, and w^herever the 
amendment has changed any sections of the 
act of 1867 we 'apply the change to the cor- 
resi)onding section in the Revised Statutes, 
The form of adjudication in bankruptcy still 
refers to the law as the act of March 2, 1867, 
and the supreme court of Georgia has lately 
held that such an adjudication was valid. 
"That the act of 1867, as contained in the 
Revised Statutes of 1874, and amended by a 
separate act of congress, passed June 22, is 
still in force; and a judgment of adjudica- 
tion which recites the act of 1867 as authori- 
ty for the proceeding had in October, 1874, 
is not even irregular, much less void." In 
re Ferst [Ballln v. Ferst, 55 Ga. 546]. 

The act of June 22, so amends sections 35 
and 39 of the old law or -Hie corresponding 
sections of the new law, as to require one- 
fourth in number and one-third in amount of 
the creditors to join in the petition in banli- 
ruptcy, in all cases. It makes several chan- 
ges as to what constitutes an act of bank- 
ruptcy, and in what time suits for a prefer- 
ence may be brought, etc. Now, it would 
hardly be claimed that a suspension of pay- 
ment of commercial paper, for fourteen days, 
by a corporation, would be an act of bank- 
ruptcy, while it requires a suspension of forty 
days by an individual; or that a preference 
as to a bankrupt corporation could be recov- 
ered if made within four months, while as 
to a person it is two months; and yet the 
word "person" is used in both those sections. 
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and a eorpoitition is not mentioned. Surely 
all subsequent acts, amendatory of the title 
bankruptcy of tlie Revised Statutes would 
come under the provisions of section 5013 of 
that act, and "person" would include "cor- 
poration," And, if this act of June 22 is not 
an amendatory, but an independent act, it 
would then come under the provision of sec- 
tion 1 of the Revised Statutes before cited, 
extending and applying the word "person" 
to corporations in all acts passed after Feb- 
ruaiy 25, 1871- The context, as well as the 
terms of the act of 1867, and the subsequent 
acts, so far from showing to my mind that 
the word "person" was used in a more lim- 
ited sense, shows quite conclusively that cor- 
poiations were to be included in the provi- 
sions of the law. The motion to dismiss 
must be sustained. 

[This case was affirmed by the circuit court up- 
on review in Case No. 8,165.] 



Case Wo. 8,167. 

LEAVIT V. The SHAKESPEARE. 

13 Ohi. Leg. News, 156; 13 Int. Rev. Rec. 87.] 

District Court, D. Louisiana. 1871. 

Intebnatioxal Law — The Rights op Consuls — 
Treaty with Hanseatio Leagdb— Admiralty 

JORISDICTION OVER SbAMEN'S WaGES CKDER 

Treaty. 

[The convention of April 30, 1852, between 
the United States and the Hanseatic League, does 
not preclude a citizen of the United States, who 
has served as a seaman on hoard of a vessel be- 
longing to one of the Hanse towns, from bringing 
his action for wages for such service, in tlie ad- 
miralty courts of the United States,] 

Li admiralty. 

DURELL, District Judge. Alfred Leavit 
and others against the ship Shakespeare. 
The libel sets forth that Leavit, with four 
others, all citizens of the United States, did, 
on or about the fifteenth day of August, 
1870, ship and hire themselves to serve as 
mariners on board the Bremen ship Shalie- 
speate, for a voyage from New Port, Wales, 
to Lafronella, in New Granada, and thence 
to and ending at the port of New Orleans; 
that said ship proceeded upon said voyage 
with libellants on board, at certain specified 
wages, and did complete the same at the 
port of New Orleans, on or about the 16th 
<lay of December, 1870; that lae term tor- 
which said libellants had agreed to serve 
having expired, they, the libellants left said 
«hip, and demanded the wages due them, 
which wages were by the captain of said 
ship refused to be paid, etc. In opposition 
to fui*ther proceeding in the case, the cap- 
tain of said ship Shakespeare and the consul 
■of the North German Union at New Or- 
leans have put on file a plea to the jurisdic- 
tion of the court, which plea is based upon 
article first of a convention made between 
the United States of America and the free 
and Hanseatic Republics of Hamburg, Bre- 
juen, and Lubeck, the 30th day of April, 
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1852. Said article is as follows: "Article 1, 
The consuls, vice-consuls, commercial and 
vice-commercial agents of each of the high 
contracting parties shall have the right as 
such to sit as judges and arbitrators in such 
differences as may arise between the mas- 
ters and ci'ews of vessels belonging to the 
nations whose interests are committed to 
their charge, without the interference of the 
local authorities, unless the conduct of the 
crews or of the master should disturb the or- 
der or tranquillity of the country, or the said 
consuls, vice-consuls, commercial agents or 
vice-commercial agents should require their 
assistance in executing or supporting their 
own decisions; but this species of judgment 
or arbitration shall not deprive the contend- 
ing parties of the right they have to resort 
on their return to the judicial authority of 
their own country." The plea to the jm-is- 
dietion of the com't, like a demurrer, ad^ 
mlts the truth of the allegations contained 
in the libel, to-wit: That the libellants are 
citizens of the United States; that the voy- 
age was as stated; that the voyage ended at 
New Orleans; and that the libellants earned 
wages as mariners, serving on board of the 
Sh£tkespeare during the whole of said voy- 
age. Now the court has come to the con- 
clusion that the differences spoken of in the 
article cited from the treaty of April 30, 
1852, and which are made subject to the 
judgment and arbitration of consuls, vice- 
consuls, commercial and vice-commercial 
agents, are differences of such a nature as 
might possibly, if aggravated, disturb the 
order and tranquillity of the country— differ- 
ences which touch the discipline of the ship. 
Certainly, the naked question of whether 
wages are due or not due, is not a difference 
which can disturb either the order or the 
tranquillity of the country. Again the court 
does not consider it to have been the inten- 
tion of the United States in making the 
treaty of April 30, 1852, to subject its citi- 
zens in a question of wages claimed or earn- 
ed on board of a foreign ship, to the judg- 
ment or arbitration of a foreign consul or 
commercial agent; and this opinion of the 
court is supported by the last clause of the 
article cited, to wit: "But this species of 
judgment or arbitration shall not deprive the 
contending parties of the right they have to 
resort on their return to the judicial au- 
thority of their own country." This clause 
contemplates the return of the complaining 
mariner to his own country, where he may 
appeal from the adverse decision given by 
his consul at a foreign port; thus evidently 
restraining the application of the provisions 
of the article to such of the mariners as are 
subjects or citizens of the country whose 
flag their ship bears. In the case before the 
court, the libellants are citizens of the Unit- 
ed States, They are already- at home, and 
they have a right to resort to the judicial 
authority of their own country. Let the 
plea be overruled and dismissed. 
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In re LEAVITT. 

[Cited in Re Pratt, Case No. 11,370. Nowhere 
reported; opinion not now accessible.] 



Case No. 8,169. 

In re LEAVITT, 

[1 Hask. 194.3 i 

District Court, D. Maine. Feb., 1869. 

Bankruptcy — Fraudulent Pkeferexce — Dis- 

CHABGE— CO-PAUTNERSHIP CREDITORS. 

1. A fraudulent preference, given by one mem- 
ber of a co-partnership without the knowledge, 
authority, or consent of his co-partner, does not 
debar the latter of his discharge in bankruptcy. 

2. A discharge should be denied a bankrupt for 
fraud, when shortly before his bankruptcy, being 
insolvent, and nossessed of a note against his fa- 
ther, he took animals, exempt from attachment 
under the state laws, in part payment of the same, 
and then sold the note to a brother-in-law, and 
took other animals also exempt from attachment 
in part payment for the note. 

3. Co-partnership creditors are entitled to the 
individual assets of one co-partner, who has no 
individual creditors, and may oppose his dis- 
charge. 

In bankruptcy. Petition for discharge, 
both from individual debts, and -debts of the 
firm of Nye & Leavitt, in wbieh the bank- 
rupt [Albert Lreavitt] was a partner. Sundry 
creditors objected, because the bankrupt had 
fraudulently preferred one creditor, and had 
fraudulently conveyed away property to pre- 
vent its distribution in bankruptcy. 

Hiram Enowlton, for petitioner. 
William L. Putnam, for creditors. 

FOX, District Judge. It appears that the 
firm carried on two stores, one at Skowhegan 
conducted by Nye, and one at Athens, about 
ten miles from Skowhegan, under the man- 
agement of Leavitt. Leavitt was also en- 
gaged in operating a mill at Athens, and he 
does not appear to have had much to do with 
the partnership affairs at Skowhegan, where 
the largest amount of stock was kept and the 
most of the business transacted. They failed 
in Jan., 1868, and after attempting to effect 
a settlement with their creditors without suc- 
cess, they filed their petitions in bankruptcy 
on the 2d day of March. 

The first objection charges a fraudulent 
preference by a payment, on the 2d of 
March, of §300 to the Second National Bank 
of Skowhegan on a firm note. The facts re- 
specting this payment are disclosed by Nye, 
the other partner. He testifies, that having 
sold goods from the store at Skowhegan on 
the 2d of March, just prior to going to 
Augusta to prepare his petition in bank- 
ruptcy, he, Nye, paid $800 part proceeds of 
the sales to the bank, in part satisfaction of 
an overdue company note for $500. This pay- 
ment Nye testifies was made by him, with- 

1. [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



out the knowledge or assent of Leavitt, or his 
having any reason to suppose that it would 
be made. Nye met Leavitt the same fore- 
noon at Augusta, by appointment, and their 
separate petitions in bankruptcy were pre- 
pared by the same counsel on that day at 
Augusta, and were then and there sworn to 
by the bankrupts. Nye's petition stated the 
amount due to the Second National Bank as 
$300, through an error of counsel, as it is now 
said, there being in fact only $200 due the 
bank, and this statement was so copied onto 
the schedules of their liabilities annexed to 
Leavitt's petition. 

There can be no doubt that this payment, 
as now presented, was a fraudulent perform- 
ance on the part of Nye, which unless ex- 
plained would deprive him of his discharge; 
and it is claimed that Leavitt, the co-partner, 
is accountable for all transactions of Nye in 
behalf of the firmj and must suffer the like 
consequences as his partner for the fraudu- 
lent acts of his partner. In the aspect of this 
case as presented, I do not think this result 
must necessarily follow. Whilst one partner 
is ordinarily bound by, and responsible for, 
the doings of his co-partner in behalf of the 
firm, this principle should not be extended 
to the fraudulent misconduct of a partner, 
and render a partner criminally amenable for 
his co-partner's wrongful conduct, in which 
he was not personally a participant. A pref- 
erence or payment, in violation of the pro 
visions of the bankrupt act [of 1867 (14 Stat- 
537)], is by the act constituted and declared 
to be a fraud, and the most serious conse- 
quences result firom its commission. Each 
partner ought to be held pei-sonally account- 
able and amenable to its provisions for his 
own fraudulent misconduct; but I do not 
think that it was ever the purpose of the 
framers of this act to punish an innocent 
partner, by a refusal of his discharge, for 
a fraudulent preference given by his co-part- 
ner without his knowledge, authority, or con- 
sent It is a personal penalty, to which each 
party is to be made subject only for his own 
acts and deeds. 

If Nye is believed, and there is nothing- 
in contradiction of his testimony, Leavitt 
was not a party to this payment, knew noth- 
ing of it, and the money so paid was realized 
from the sales of the Skowhegan stock by 
Nye alone, without any evidence before me, 
that Leavitt was informed that these goods 
had been sold, or that Nye was in possession, 
from any source, of any funds of the co- 
partnership. 

It may be said that the schedule of liabili- 
ties subscribed and sworn to by Leavitt, on 
the day of this payment, shows tliat he must 
have then been aware of it It does show that 
the demand of the bank was stated at only 
$300, but it nowhere appears that Leavitt was 
aware that this note was originally for any 
larger amount, or that any payment had 
been made upon it, and especially that any 
payment had been made that day by Nye. 



[15 Fed. Gas. page 123] 



(Case No. 8,169) LEAVITT 



If it had appeared that Leavitt was, at 
the time of preparing his petition, aware of 
this payment, as at present advised, I shoidd 
not, on this account, have been inclined to 
refuse him his discharge, vmless it had also 
appeared that he had participated in, or orig- 
inally authorized the payment to be made, 
and for the reason, that at the lime of making 
liis petition the fraud had been committed, 
the provisions of the law were already violat- 
ed, the wrong and fraud had been completed 
and accomplished, not by Leavitt, but by Nye, 
without Leavittfs knowledge, direction or 
authority, at the time it was done. He not 
being an actor, not having taken any part at 
the time in aid of the guilty conduct of his 
co-partner, I do not think he should be pun- 
ished so severely as to be deprived of his 
discharge, merely for the fact that after the 
fraud was committed, and he was informed 
of it^ he verified by his oath and signatm'e 
the schedules as copied by his counsel in his 
behalf, setting forth the balance only of 
the claim after deduction of the amount thus 
paid by his co-partner. 

In my opinion, this fact should not, by and 
of itself, be deemed such a ratification of the 
fraud of his co-partner, as thereby to render 
him amenable to the like consequences, as 
if he had himself personally made the fraud- 
ulent payment Such a view would be carry- 
ing the doctrine of ratification far beyond any 
case I have met with, and does not at present 
meet with my approval; but I am not re- 
quired to determine absolutely this question, 
as the testimony does not satisfy me that 
Leavitt was actually aware of the payment 
at the time the schedules were verified by 
him. 

The second specification charges that the 
banlanipt, "on or about the 15th day of Feb., 
186S, was possessed of a note of about ?600 
against one Caleb Leavitt, and that in con- 
templation of bankruptcy, he did exchange 
and dispose of said note for certain articles 
of personal propei'ty, which were exempt 
from attachment, and for other property, for 
tlie purpose of preventing said note from com- 
ing into the hands of the assignee, or of be- 
ing distributed under the bankrupt act in 
satisfaction of his debts." 

It appears, principally from the bankrupt's 
disclosure, that aboutthe time of theirfailure, 
Caleb Leavitt, father of the bankrupt, was 
indebted to the firm to the amoxmt of $174.54:; 
that the bankrupt credited Caleb Leavitt's ac- 
count on the firm books with this amount, and 
charged Caleb Leavitt on his private books 
the same amount, Caleb being then indebted 
to him for other transactions; that, as the 
bankrupt thinks, sometime in February, he 
received from Caleb Leavitt, in settlement of 
his account against him, his note on two 
years, for about ?600, and afterwards, in 
part payment of the note, took from Caleb 
Leavitt a horse, cow, and ten sheep, for 
which he allowed him about ?200. The bal- 
ance of the note was sold by the bankrupt to 



his brother-in-law, Horatio C. Tobey, at a dis- 
count of twenty-five per cent., Tobey paying 
him, in the latter part of February, ten sheep, 
a hog and heifer, and the balance in monej-, 
as I infer, although it is not distinctly stated 
by the bankrupt in his disclosure. His ex- 
cuse for selling the note at the time at so 
great a discoimt as given by him is, that "he 
had nothing to live upon." 

By the 29th section of the act, a bankrupt 
is debarred of his discharge "if he has made 
any fraudulent payment, gift, transfer, con- 
veyance or assignment of any part of his 
property, or has been guilty of any fraud 
whatever, contrary to the true intent of the 
act" By the 35th section, "if any person, 
being insolvent, or in contemplation of in- 
solvency or bankruptcy, within six months 
before the filing of the petition by or against 
him, makes any payment, sale, etc., * * * 
or other disposition of any part of his prop- 
erty to any person who then has reasonable 
cause to believe him to be insolvent, with a 
view to prevent his property froni coming to 
his assignee in bankruptcy, or to prevent the 
same from being distributed under this act, 
or to affect the object of, or in any way hin- 
der. Impede, impair or delay the operation 
and effect of, or to evade any of the provi- 
sions of this act, the sale, etc., * * * shall 
be void, and the assignee may recover the 
property or the value thereof as assets of the 
bankrupt," and if the same is not made "in 
the usual and ordinary course of business of 
the debtor, the fact should be prima facie 
evidence of fraud." 

In my opinion, the dealings of the bankrupt, 
with this demand against his father were in 
fraud of the act, and not in the usual and ordi- 
nary course of business, but manifestly design- 
ed and intended to prevent the demand from 
coming to his assignee in bankruptcy. The 
entries on the bankrupt's account books, both 
daybook and ledger, touching this transaction 
have been manifestly altered, and done with 
so great skill and adroitness, that it is now 
impossible either for the counsel or court to 
determine what the original entry was. The 
great care bestowed, in so completely conceal- 
ing the terms of the original entry, is cogent 
proof that there was something worth while 
to conceal, and that it would not have proved 
very favorable to the bankrupt He states, 
that he gave his father credit on Dec. 31st 
for the $174.54 on the company books; but 
I am not satisfied that the entry was made 
at that time; on the contrary, I believe it to 
have been made after the failure of the firm, 
and when it was well known to all their 
friends in that vicinity. The amount due 
the firm from Caleb Leavitt was a part ot 
the assets of the partnership, and any ar- 
rangement made by the bankrupt to change 
the liability from the firm to himself, and 
make himself the creditor of his father, in- 
stead of the firm, afta: the firm was notori- 
ously insolvent, with a further purpose and 
design to Invest the amount in property ex- 
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empted from attaeliment under tlie laws ot 
JIaine, and for his future support, was a 
fraud on the firm creditors, and as I believe, 
clearly was so designed and intended by the 
bankrupt at the time. It has been decided 
that when partnership assets are not ex- 
empted from execution by the state laws, the 
bankrupt is not entitled to any portion of 
them. 

The bankrupt states that the note given 
on settlement by his father was about $600. 
From the alterations on the account books, 
and certain entries which now appear, I am 
induced to believe it was for a larger sum, 
but be that as it may, he receives from his 
father various kinds of stock, all of which 
was ordinarily exempted under the state 
laws, and for which he allows his father, in 
part payment of the note, about ?200. In 
the latter part of February, just previous to 
filing his petition in bankruptcy, he sells to 
his brother-in-law the balance of the note 
at twenty-five per cent, discount, and ?100 
of the amount is paid him in stock, likewise 
exempted, with the exception of ten sheep, 
which he claimed on his schedules annexed 
to his petition should be allowed to him un- 
der the provisions of the bankrupt act, as he 
could not hold them exempt under the state 
law. 

The excuse he presents for selling the note 
at so large a discount is the length of time 
it had to run, and that "he had nothing to live 
on." It is true that the note w^as not paya- 
ble for two years, but as it seems to me, this 
was a part of the plan and contrivance for 
defrauding the creditors of the demand. 
He was under no necessity of taking the 
note for that length of time, or in fact of 
taking any note; his father's rights were all 
protected if the account was left open and 
unadjusted, whilst the assignee could much 
more readily have converted the demand 
into money, if it had remained an open ac- 
count liable to suit, if not paid on request. 
Again, if the bankrupt needed anything for 
the support of his family, he could have 
compelled his father, from time to time, to 
pay him according to his necessities, if he 
Avas indebted to him on account; but after 
he had accepted the note payable in two 
years, it was then wholly at his father's op- 
tion to pay anything or not, as he should 
see fit. In the one case, by allowing mat- 
ters to remain as they were, the bankrupt, 
if in need, could control his father, whilst 
in the other he was wholly powerless to 
compel his father to do anything for his 
relief before the note matured. It does not 
appear from any evidence that his father 
could not, at the time he gave the note, have 
paid the entire demand, if the bankrupt 
had seen fit to require it of him. His credit 
was cei-tainly good, as his son was ready to 
trust him for two years for this large 
amount, increasing the liability by assum- 
ing to himself the amount due to the firm 
from his father. 



The excuse that the avails from this note 
were necessary for the bankrupt's support, 
I deem equally untenable. The note was 
sold to Tobey the latter part of February, 
and the petition in bankruptcy was filed the 
2d day of March; during this short period 
not a large amount could have been actually 
expended by the bankrupt in the support of 
his family, and not much was applied to 
procuring supplies in advance, as the 
amount of such on hand, as stated in his 
schedules, is only ?40. It further appears 
that at this time he was in the possession 
of the remains of the Athens stock in trade, 
and there was also the stock at Skowhe- 
gan, from either of which, he could have ob- 
tained all that was necessary for his im- 
mediate wants. His examination shows 
that after Jan. 1st, he collected in cash 
$322.40 of "Wood & Ijibby, a portion of which 
he paid on a note held against him by the 
bank, leaving in his hands more than .?80, 
which he could have applied to his main- 
tenance, and probably did, as he gives no 
further account of it, and which would have 
been all that was requisite previous to his 
petition in bankruptcy. 

I am perfectly satisfied that there was no 
real necessity for his disposal of this note 
to Tobey, but on the contrary, it was wholly 
unjustifiable and without excuse, with no 
other motive or purpose that I can discover, 
than to appropriate to the banki-upt's own 
gain and advantage this entire claim, and 
deprive his creditors of all benefit from it. 

That such was the fraudulent puiipose and 
intent of the bankrupt is demonstrated by 
the course he pursued in converting three 
hundred dollars of this demand intO' stock, 
the larger portion of which would, as he 
supposed, become exempt under the laws of 
this state, and all that was not so exempt, 
he claimed in his petition and schedules 
should be exempted and allowed to him 
under other provisions of the bankrupt act. 
At this time, when he acquired this stock, 
he was deeplj- insolvent. Such kind of 
property he had never before thought it 
prudent or needful for him to become the 
owner of when in prosperous circumstan- 
i ces, but after his failure, when he was not 
j the owner of a foot of land for their pas- 



tiu:e or sustenance, he finds it necessary 



' to invest §300 in sheep, a cow, horse, year- 
ling heifer, and hog, proving as I think 
most conclusively, that he designed as far 
forth as it was possible, to prevent its dis- 
tribution under the bankrupt law, and its 
coming to his assignee for his creditors' 
benefit. His failure was notorious, and I 
can entertain no doubt, was then well 
known to his father and Tobey, and that 
they were also well aware of the purpose 
and design of their relative in so disposing 
of his property. His dealing with this de- 
mand was certainly not in the usual and 
ordinary course of business, and is therefore 
prima facie evidence of fraud. 
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It is argued, that these proceedings were 
not in contemplation of bankruptcy, as the 
firm •was endeavoring to effect a compromise 
Tvith its creditors, and that negotiations 
Tvith this object continued until Feb, 29th. 
It is true, that such negotiations were in 
progress until that day, but so soon as it 
was discovered that they would not succeed, 
the pai-ties immediately filed their petitions 
to be adjudged bankrupt; and I cannot 
doubt, that during the entire negotiations, 
it was the purpose^ of the parties to avail 
themselves of the bankrupt act, if they did 
not effect a settlement. If any doubt how- 
ever existed on this point, it is beyond dis- 
pute, the parties were then deeply insolvent, 
and in that condition these proceedings with 
the claim against Caleb Leavitt were in 
fraud of the law, and such as must debar, 
the bankrupt of his discharge, the same 
as if they had been done in contemplation 
of bankruptcy, and an amendment of the 
specifications to this extent, would not be 
unreasonable. 

The bankrupt claims, that the property 
thus converted by him to his own use was 
his individual estate and not partnership 
assets, and however fraudulent his conduct 
and dealings with it may have been, the ob- 
jecting creditors cannot avail themselves of 
it, as they are partnership and not indi- 
vidual creditors; that the latter only can 
object on this ground to his discharge, as 
they are alone injured and defrauded. 

In the first place, it appears that nearly 
§200 of this amount was originally due to 
the firm from Caleb Leavitt, and of this 
sum, by these proceedings, the firm cred- 
itors have certainly been defrauded. Sec- 
ondly, there is no evidence before me that 
there existed any individual liabilities of 
this bankrupt, and if he was not thus in- 
debted, his firm creditors were entitled to 
the benefit of this claim. So that, without 
further answers to the objection which could 
be suggested, I am quite clear on the proof, 
that the creditors now present have a right 
to insist on their objection to his discharge, 
notwithstanding they are co-partnership and 
not individual creditors. 

For thus attempting to appropriate and 
absorb so large a portion of his estate, after 
he had become notoriously insolvent, this 
bankrupt must be denied his discliarge; and 
I shall not hesitate, whilst I am called up- 
on to administer the bankrupt law, so to de- 
termine in all attempts as flagrant as the 
present appears to be to me. Such persons 
will find, when they have become insolvent, 
that it will not prove for their benefit and 
advantage to devote their whole attention 
to the provisions of the exemption laws of 
the state, and to ascertaining in what way 
they may contrive to keep the remnants of 
their property, and still avail themselves of 
the benefits of the bankrupt act. On the 
contraiy, it should occur to the bankrupts 
that their creditors have still certain claims 



(Case No. 8,170) LEAVITT ' 

and rights, and that in granting them so 
great a boon as an absolute release from all 
their liabilities, the law in turn demands of 
them to surrender to their assignee their es- 
tate without any fraudulent diminutions, 
trusting to the discretion and liberality of 
the assignee and the court to make them 
such fm-ther allowances beyond the prop- 
erty already fairly exempted to them under 
the state law, as in their peculiar circum- 
stances, they shall be found entitled to un- 
der the liberal provisions of the bankrupt 
law. By endeavoring to grasp the whole es- 
tate they may fail to obtain the greater 
prize, their discharge. Discharge denied. 
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LEAVITT et al. v. CONNECTIOtrT PEAT 

GO. 

[6 Blatchf. 139.] i 
Circuit Court, D, Connectieut. June 1, 1868. 
Notes— CoNSiDEitATiox — Vai.ue op Patent — Cos- 

TKACT — CoSI>ITIOSAI. GUARANTIES — COKPORA- 

TiONS— By-Laws— Proper Officer to Endorse 
Negotiable Paper. 

1. What is sufficient value, in letters patent for 
a machine for condensing and moulding peat into 
convenient blocks for fuel, to constitute a consid- 
eration to support a contract in reference to the 
use of machines made according to the patent, 
discussed. 

2. What amounts to an acceptance of the fulfil- 
ment of conditional guaranties and promises con- 
tained in a contract, discussed. 

3. Where the by-laws of a corporation required 
the endorsement of its secretary on a promissory 
note belonging to it, payable to its order, to pass 
its title to sucii note, an endorsement by its presi- 
dent was held not to pass the title, where the en- 
dorsee was chargeable with knowledge of the fact 
that the endorsement was not made by the au- 
thority of the corporation. 

[Cited in Smith v. Lawson, 18 W. Va. 228.] 

This was an action of assumpsit upon two 
notes held by the plaintiffs [Thomas H. Lea- 
vitt and Francis Hunnewell], One was for 
the sum of Sg5,000, drawn by the Tolland 
Oountj' Peat Company, June 27th, 1866, pay- 
able to the order of the defendants, four 
months after date, and purported to be endors- 
ed by the latter. It was payable at the First 
National Bank of Rockville, and was duly 
presented, payment refused, and protested. 
On this note the suit was against the defend- 
ants as endorsers. The other note was for the 
sum of ?3,251, drawn by the defendant.s, and 
payable to the plaintiffs. On this note the- 
suit was against the defendants as principals. 
In addition to the counts declaring on these 
two notes, the declaration contained the com- 
mon counts in assumpsit. To this declaration 
the defendants pleaded the general issue, and 
gave notice of special matter. A stipulation 
was duly filed, waiving a trial by "jury, and tlie 
cause was tiued by the court Upon the evi- 
dence presented, the court found the follow- 
ing facts: First. That the plaintiffs are citi- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



LEAVITT cCase No. 8,170) 



[15 Fed. Gas. page 126] 



zens of the state of ilassachusetts, residing 
at Boston, and doing business as partners, 
under the name of Leavitt & Hmmewell, and 
that the defendants are a corporation, duly- 
organized under the laws of the state of Con- 
necticut, and located at Hartford, in the lat- 
ter state. Second. That Thomas H. Leavitt, 
one of the plaintiffs, was the patentee of a 
machine for condensing and moulding peat in- 
to convenient blocks for fuel, which patent 
LNo. 53,011, granted March 6, 1866] was, 
prior to the 19th of AprD, 1866, owned by 
the plaintiffs. Thii-d. That, on the 19th of 
April, 1866, the plaintiffs and defendants en- 
tered into a written contract, in substance as 
follows: (a) The plaintiffs agree to convey to 
the defendants, their heirs, or to whom they 
or their heirs shall dii-ect or demand, the right 
to manufacture peat fuel for themselves, their 
heirs or assigns, by the use of Leavitt's Peat 
Condensing and Moulding Mill, or sets of ma- 
chinery, constructed for that purpose, in all 
the territoxy embraced in the state of Con- 
necticut, except the counties of Hartford and 
New Haven, and the towns of New London 
and Waterford in the county of New London. 
(h) The plaintiffs agree, further, to convey to 
the defendants, or to whom their heu'.g shall 
direct, on demand, and without f uilher cost or 
charge to them, all the improvf'ments ta the 
manufacture or In the machinery to man- 
tifactm-e peat fuel, tliat shall be made by T. 
H. I^eavitt, or of which the plaintiffs shall be- 
come possessed, for the tenltory aforesaid, 
(c) The plaintiffs agree to fui-nish condensing 
and moulding mills of the character nam- 
ed, to the defendants, for the use of the latter, 
at §600 each, and to the defendants, for sale 
to others, to be used in said territoiy, at $400 
each, the same to contain all new improve- 
ments, at an additional cost not exceeding the 
cost of constructing each improvement, the 
defendants in no case to sell to others such 
mills at a less price than ?600 for each, (d) 
The plaintiffs agree to protect the defendants 
in the exclusive use of such mills, either by 
themselves or their assigns, in the territoi-y 
named, (e) The defendants agree to pay to 
the plaintiffs "one thousand dollars within 
ten days after the execution of this instru- 
ment, and if, on fuU and fair ti-Jal, to be 
made within ninety days from the date here- 
of (April 19, 1866J, of a mill or set of machin- 
ery, which is now being constructed by the 
plaintiffs for the defendants, for the manu- 
facture of peat fuel, it shall be found that 
said mill is capable of turning out forty tons 
of wet peat per fiay, yielding, ordinarily, when 
taken from a well-drained bog, from ten to 
twelve tons of hard, diy fuel, and will gener- 
ally accomplish all, or substantially all, which 
is claimed and set forth in a certain pam- 
phlet, entitled 'Leavitt's Condensing and 
Moulding MUl for the Manufacture of Peat 
Fuel,' which statements therein contained are 
signed 'Leavitt & Hunnewell, agents of the 
Boston Peat Co.,' then, by the conveyance by 
tlie plaintiff's to the defendants, by good and 



valid deed of assignment, of the territoiy 
aforesaid, (and which shall be conveyed on 
demand,) the defendants shall and will pay 
to the plaintiffs in cash, or good approved 
paper on interest^ the sum of $11,500, with in- 
terest from the date hereof, and will further 
pay over to the plaintiffs the one-half the cash 
receipts from the sale of territorial rights 
hereby agreed to be conveyed, and from the 
profits accruing from the development of this 
enteiprise, so fast as the same shall be col- 
lected, until the plaintiffs shall have been paid 
the additional sum of $12,300 more." (f) The 
defendants agree to convey, on demand, to the 
plaintiffs, the exclusive right, outside of the 
state of Connecticut, to u^ie use of all improve- 
ments in said machine, or in the manufacture 
of peat, which the defendants shall invent or 
become possessed of. (g) It is further agreed, 
mutually, that if, on said trial of said set of 
machinery, as aforesaid, it shall fail to nc- 
complish substantially the work as claimed 
for it in the pamphlet above refei'red to, then, 
in that event, the plaintiffs will, on demand, 
refund and pay back the one thousand dol- 
lai-s, paid as stipulated herein, and this agi-ee- 
ment shall become void. Fourth. That, among 
other material representations contained in 
the pamphlet referred to in the above-nameu 
conti-act, and upon which the defendants le- 
lied, .was this, that the set of machinery f oi 
condensing and moulding peat, refen-eu io 
therein, was capable of turning out forty tons 
of wet peat per day, yielding ordinarily, if 
cut from a well-di'ained bog, a result of about 
ten or twelve tons of hard, dry fuel, at a cost, 
for labor, of less than two dollars per ton. 
Fifth. That the defendants paid the first in- 
stallment of $1,000, as provided by said con- 
tract, and received from the plaintiffs a set 
of said machineiy, as provided for in said con- 
tract, soon after the same was entered into, 
and proceeded to give it a ti-Ial, and that they 
experimented with it, from time to time, for 
several months, and down till some time in 
the month of October, but the machineiy fail- 
ed to tm-n out forty tons of wet peat per day, 
when cut from a well-drained bog, capable of 
making ten or twelve tons of hard, dry fuel, 
at an expense for labor of less than two dol- 
lars per ton; and that, on the conti-aiy, said 
machine, though worked with adequate pow- 
er, and under reasonably favorable circum- 
stances, such as the parties in their conti-act 
understood to be necessary, proved wholly in- 
capable of accomplishing the above result, 
both as to the quantity of wet peat produced, 
and the quantity of hard, dry fuel resulting 
therefrom, and also as to the expense of pro- 
duction. Sixth. That, though the aforesaid 
trial of said machine wholly failed to accom- 
plish the results which the plaintiffs repre- 
sented in their said contract and pamphlet it 
was capable of performing, said I'epresenta- 
tions were not made by the plaintiffs fraud- 
ulently, or with intent to deceive the de- 
fendants. Seventh. That the defendants did 
not, within tlie ninety days named in said 
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conti'act, nor at the expiration thereof, nor 
at any time, revoke said conti-act, or demand 
baek the one thousand dollars paid thereon; 
nor did the defendants, within said ninety 
days, or at the expiration thereof, or within 
any reasonable time, notify the plaintiffs that 
they, the defendants, refused, or should re- 
fuse, to complete said contract according to 
its terms. Eighth. That, on the contrary, the 
president and secretary of the defendants, on 
the 13th of July, 1866, delivered to the plain- 
tiffs notes to the amount of seven thousand 
seven hundred and forty-nine dollars, ($7,749,) 
as part payment on said contract, upon which 
notes the plaintitts subsequently realized cash 
to their full amount; that the defendants have 
ratified such payment; and that other pay- 
ments were made prior to me last-mentioned 
date, in addition to the fii-st $1,000. Ninth. 
That, on the 9th of August, 18G6, the defend- 
ants paid the plaintiffs the further sum of 
.*p2,000, in cash, on saia conu-act, and deliv- 
ered the note for $3,251, embraced in this suit. 
Tenth. That, on tlie 9th of August, 1866, there 
was due to the plaintiffs, on the $12,500 to be 
paid them absolutely under the conti:act, in 
case the trial of the machine, to be made with- 
in ninety days, proved satisfactory, as set 
forth in the eonti-act, the sum of $2,251, and 
no more; that there was then nothing due 
to the plaintiffs on account of cash received 
by them for tlie sale of territorial rights, or 
•on account of "profits accruing from the de- 
velopment of this enterprise;" that there is 
nothing now due to the plaintiffs from the 
defendants on any account whatever, except 
the said $2,251, with interest thereon; and 
that the note in suit, for $3,251,. was made for 
that sum through error, and should have been 
for only $2,251. Eleventh. That the note of 
$5,000, upon which the defendants are sued 
in this action as endorsers, was, with several 
other notes, drawn by third parties, and made 
payable to the order of the defendants, and 
■endorsed by James H. Kanney, the president 
of the defendants, and endorsed in no other 
way; that the said Eanney had no authority 
from the defendants, either express or implied, 
to make said endorsement; that the defend- 
ants have never ratified such endorsement, 
and never knew of it until the trial of this 
case; that said note was received hy the 
plaintiff Thomas BL Leavitt, from the hands 
of said Ranney, on the 13th of July, 1866; and 
that, by the by-laws of the defendants, the 
secretary alone was authorized to endorse the 
paper of the company, or that held by them. 
"Twelfth. That, from time to time, in May and 
.lune, 1866, the defendants entered into con- 
tracts with third parties, underselling terri- 
torial rights for paits of the tenitorj' em- 
braced in the contract between them and the 
plauitiffs of Apiil 19th, 1866; and that, on 
the 13th of August, 1866, the plaintiffs re- 
•ceived and accepted from the defendants the 
conveyance of the territorial right, according 
to the provisions of the contract of April 19th, 
1866. ThirtceuHi. That, before the e.Keeutton 



of said contract of AprU 19th, 1866, the plain- 
tiffs were, and ever since have been, stock- 
holders of the defendants, the Connecticut 
Peat Company, and, before said last-mention- 
ed date, and down to the month of December, 
1866, the said Thomas H. Leavitt, one of tlie 
plaintiffs, was a director of said company. 
Fomteenth. That, on the trial of said cause, 
the plaintiffs proved the execution and de- 
livery of said note for $3,251, and the delivery 
by James H. Ranney of the said note for 
. $5,000, with his endorsement thereon, and 
that the latter was duly presented for pay- 
ment, payment refused, and the same duly 
protested, and t-aen rested their ease; that, 
at a subsequent stage of the trial, and after 
the defendants had proceeded with their evi- 
dence, the plaintiffs fm-ther claimed a recov- 
ery for two machines, alleged to have been 
ddivered by the plaintiffs to one Lewis, on 
the order of the defendants; and that, if said 
delivery of said machines to Lewis was ever 
made on the order of the defendants, the 
plaintiffs, before the bringing of this suit, re- 
voked the same, and eiauned said two ma- 
chines as still their own property. Fifteenth. 
That the considei-ation of said pm-chase of 
the right for the territory named in said con- 
tract did not wholly fail; that, though the 
patent which the plaintiffs sold to the defend- 
ants was of small value, yet it was worth 
something, and, therefore, constituted a valid 
consideration upon 'which the contract must 
be supported; and that, though the plaintiffs 
greatly overrated the value of their machine 
and patent, there is not sufficient evidence to 
support the charge of fraud in the original 
sale, as set up by the defendants. Sixteenth. 
That the charge set up Itj the defendants, 
that the plaintiffs made other fraudulent rep- 
resentations, such as that they falsely stated 
that they were in receipt of letters from other 
parties,. assuring them that the machines were' 
working successfully, and performing all 
that the plaintiffs had promised, and more, is 
not proven; and that the charge of conspira- 
cy is not proven. Seventeenth. That, though 
the plaintiffs signed the contract of April 
19th, 1866, as agents of the Boston Peat Com- 
pany, yet the defendants, in fact, dealt with 
them as principals. 

SBIPMAN, District Judge. The transac- 
tions out of which this conti'oversy has aris- 
en, had their origin in the facility with which 
mankind embrace the most delusive schemes 
for the sudden accumulation of wealth. The 
community at large, as well as courts of 
justice, are kept familiar with the fact, that 
experiments of the most imperfect and in- 
conclusive character are constantly made the 
basis of extravagant expectations of pe- 
cuniary advantage, which are never realized. 
Men whose good sense, integrity, and sound 
practical judgment for a long course of 
•years, command the respect and confidence 
of the community, and the rewards of suc- 
cessful business prudently conducted, • are 
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induced, not unfrequently, to suddenly en- 
g:age in enterprises based upon untried the- 
ories. The imagination becomes inflamed 
with apparent prospects of boundless wealth; 
and solid capital, the fruit of hard toil and 
strict economy, is credulously ventured in 
the prosecution of schemes which prove as 
unsubstantial as a dream. The parties awake 
sooner or later, to find the reality in the 
presence of the bailifC and in dismal ac- 
counts of debts incurred and money gone 
never to return. The histories of John Law, 
of the South Sea bubble, of the tulip-mania, 
and of the morus multicaulus fever, have 
been written in vain. Each generation has 
its own El Dorados, wherein it invests a por- 
tion of its capital and hopes, and in explor- 
ing which it learns, by costly experience, the 
lessons which recorded examples have fail- 
ed successfully to teach. The record of past 
delusions did not prevent one relating to 
peat from taking possession of not a few 
minds, as the disclosures of this ti'ial have 
shown. 

It appears, from the evidence, that one of 
file plaintiffs in this suit, after having made 
the subject of the preparation of peat for 
fuel a matter of study and experiment for a 
considerable time, invented, in 1865, a ma- 
chine for grinding the article and forming 
it into blocks or bricks, of convenient size 
to be dried, handled, and used for fuel. This 
machine was to be operated by steam power. 
He put it into operation near a peat meadow 
or bog, in Lexington, Massachusetts, for 
the purpose of experimenting and testing its 
value. He evidently thought it was emi- 
nently successful, and obtained a patent for 
his invention. So well satisfied was he with 
the result of numerous trials made during 
the summer and autumn of 18G3, that though, 
as he testified on the stand, the machine 
could be run, under favorable circumstances, 
at a net profit of from fifty to one hundred 
dollars per day, the manufacture of fuel be- 
came a matter of minor importance to him 
individually, and he turned his attention to 
the sale of rights under his patent and to 
furnishing machines to others. He expected 
to realize large gains in the sale of his rights 
and machines, and no doubt thought that 
others would share, to some extent, in the 
profits of what he termed, in one of his let- 
ters to the plaintiffs, the "grand movement 
in peat." In some way he was brought into 
communication with gentlemen residing In 
this state, and, by elaborate printed state- 
ments, and in other ways, set forth to them 
the value of his invention. The result was 
the formation of the Connecticut Peat Com- 
pany, the defendants in this suit, to whom 
the territorial right for the patent for the 
whole state, except the counties of Hartford 
and New Haven, and the towns of New 
London and "Waterford, was sold for the sum 
of ?25,000, one-half to be paid on a success- 
ful trial of the machine, to be made within 
ninety days, and the other half out of the 
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cash receipts coming from the sale of ter- 
ritorial rights which the Connecticut Peat 
Company might sell within the state, or out 
of profits. In addition to this, the defend- 
ants were to have the privilege of purchas- 
ing machines of the plaintiffs, for their own 
use, at $600 each, and for sale to others to 
use within the state, at $400 each, but were 
to sell the same only at an advance of $200 
or more. Through statements put forth in 
correspondence, in pamphlets, and in the 
, piiblic journals, by the spring or early sum- 
mer of 1866, public expectation was raised 
so high, that rights under the plaintiffs' pat- 
ent were eagerly sought for. The defend- 
ants secured the right for the remaining 
counties, Hartford and New Haven, at a con- 
siderable advance in price over what the 
plaintiffs had sold the same for. The defend- 
ants also sold to one or two persons in Tol- 
land county the right for that county, for 
$9,500, which was, in a very short time, re- 
sold to the Tolland County Peat Company, 
for the sum of $35,000. Corporations were 
organized for the manufacture of peat fuel, 
in various places in the state, in a num- 
ber of which works were erected and equip- 
ped with sheds, steam engines, tramways, 
crates, &c., for the successful prosecution 
of the business. The capital stock of these 
corporations ranged from $25,000 to $100,- 
000. Peat morasses suddenly assumed a 
new value, and swamps which had hitherto 
been left in the undisturbed possession of 
frogs and turtles, were about to prove 
equivalent to coal mines, and to become 
sources of gi-eat profit to those who should 
work them. It was imder the influence of 
this delusion that most of the facts enumer- 
ated in the finding of this court in the pres- 
ent case occm'red. Justice to both parties re- 
quires this brief statement of the condition 
of things at the time, in view of the fact 
that not only has no money been made in 
the business, but thousands of dollars have 
been lost in demonstrating that none could 
be made by the use of this machinery, in the 
present state of practical knowledge on the 
subject, in Connecticut. The whole thing 
in this state seems to have been abandoned 
as a failure, after repeated experiments, by 
which the cost of manufacture has been 
proved to greatlj- exceed the value of the 
article produced. 

The legal questions arising out of the find- 
ing of the court can be easily disposed of. 
The charges of fraud and conspiracy ai-e 
negatived. The allegation of total failure 
of consideration is also negatived. Though 
the value of the patent right was grossly ex- 
aggerated, yet it had, in the hands of the 
defendants, at least a market value, as is 
proved by their sales and the sales of oth- 
ers. There is, also, some little evidence tend- 
ing to show that those thoroughly acquaint- 
ed, by experience, with the working of peat 
into fuel, may derive some advantage from 
the use of this machine, when it is employ- 
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ed tinder the most favorable circumstances. 
There is, therefore, a consideration to sup- 
port the contract. 

The question of warranty was discussed 
at length on the argument, but it is suf- 
ficient to say that, assuming that the rep- 
resentations made by the plaintiffs amount- 
ed to warranties, they were, by the terms 
of the contract, conditional and limited. The 
trial was to be made in ninety days from 
the date of the contract, and the defendants 
made that trial in such manner as they saw 
fit. If they were dissatisfied with the result, 
they should have notified the plaintiffs, or at 
least ceased to proceed any further in the 
execution of the contract Instead of that, 
they continued their experiments, received, 
without objection, the transfer of the right, 
which they never tendered back, and, even 
after a majority of the directors had knowl- 
edge, in August, 1866, that the first §12,500 
had been overpaid, through their secretary, 
in cash and a note of the company payable 
on demand, they took no steps to disavow 
his acts to the plaintiffs. At least, they are 
fah:ly chargeable with this knowledge, for 
they had then discovered that the president 
and secretary had delivered a large amount 
of notes to the plaintiffs, besides the cash 
payments which had been made, and that 
the secretary, as they supposed; had en- 
dorsed notes to the amount of §25,000 more, 
or thereabouts, in which the company had no 
real interest They were, therefore put on 
enquiry, and it would be imputing to them 
gross negligence and inattention to their own 
interests, which were involved in the inter- 
ests of the company, not to assume that they 
made themselves acquainted, at that time, 
with the financial 'condition of the latter. 
It may seem strange that, with the result of 
their experiments before them, they did not 
then endeavor to revoke their contract, or 
relieve themselves from any further obliga- 
tions under it But, perhaps, a solution of 
this mystery may be found in the remark of 
one of the directors on this trial, who testi- 
fied, in answer to the question put by the 
court, why they did not take immediate 
steps to disavow the acts of their secretary, 
and repudiate the contract, that "they did 
not wish to make a noise, as they were sell- 
ing rights; and must keep up appearances." 
The defendants must, therefore, in judgment 
of law, be deemed to have accepted the re- 
sult of their trial of the machine, as a ful- 
filment of the promises implied in the condi- 
tional guaranties of the contract They not 
only paid large sums on the contract after 
the ninety days had expired, but were in the 
market with rights for sale, and, on the 13th 
of August received from the plaintiffs the 
final transfer of the patent, as provided for 
by the contract True, it appears that the 
defendants did not fully realize'their condi- 
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tion till near the last of August, but even 
then, when they had ascertained the state 
of affairs, they made no attempt to rescind 
the contract or relieve themselves from its 
obligations. From the facts formally found 
by the com-t, the deduction is irresistible, 
that they accepted the contract as fulfilled 
on the part of the plaintiffs. The law can 
put no other construction upon their acts. 
They are, therefore, legally bound to pay 
the §2,251 found by the court to be due on 
the first §12,500. The plaintiffs must, there- 
fore, recover to that extent on the note for 
§2,251. 

The note for §5,000 stands upon different 
ground. This was given by the Tolland 
County Peat Company to the defendants, 
payable to their order. It was endorsed by 
Ranney as president, and by him only. Ac- 
cording to the by-laws of the defendants, 
this note could only be endorsed by the sec- 
retary; and the plaintiff Leavitt, as a di- 
rector of the company at the time he re- 
ceived the note from Ranney, is chargeable 
with knowledge of the fact that it was not 
endorsed by the defendants, or by their au- 
thority, and his co-plaintiff is chargeable 
with this knowledge of his co-partner. This 
attempt of Ranney to endorse the paper of 
the company was not known to the defend- 
ants till this trial. They have, therefore, 
never ratified his act It follows, that the 
plaintiff has no legal title to this note, and 
cannot subject the defendants as endorsers 
thereon. 

Neither can the plaintiffs recover the 
amount of the note, or any portion of it, un- 
der the count for money had and received, 
the only one appropriate to the claim made. 
There is nothing due to them for cash re- 
ceived by the defendants, either for ter- 
ritorial rights sold, or for "profits accruing 
from the development of this enterprise." 
They have paid over one-half of the cash 
received for rights, and there are no profits. 
If the note were cash in the hands of the de- 
fendants, the plaintiffs would be entitled to 
only one-half of the amount, by the terms of 
the contract But it is not cash, and nei- 
ther the directors of the company nor the 
plaintiffs have any right to treat it as cash. 
"Whether this note is collectable by the de- 
fendants, and it is, therefore, their duty to 
enforce its collection, does not appear clear- 
ly, and cannot be determined in this suit. 

The claim of §800 for the machines alleged 
to have been delivered to Lewis, on the 
order' of the defendants, is rejected. It was 
not put in evidence by the plaintiffs in their 
original proofs. Besides, if the sale to Lewis 
was made on the order of the defendants, 
the plaintiffs have revoked that sale, and set 
up their own title to the machines. Let 
judgment be entered for the plaintiffs, to re- 
cover the sum of §2,492.94, with costs. 
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Case -No. 8,171. 

LEAVITT et al. t. OOWLES et al, 

[2 McLean, 491.] i 

Circuit Court, D. Illinois. June Term, 1841, 

Courts— JuRiSDicTiox — Citizenship Averment — 
E.EPUGXAXT Averments — Lost Note Assigned 
— Right op Promisee to Bring Suit — Legal 
KiGHT TO Note after Assignment. 

1. The citizenship of the party, which is to give 
jurisdiction to the court, must be specially 
averred. 

2. That the plaintiffs are citizens of New York, 
to wit, of Illinois, where the suit is brought, is a 
repugnant averment. 

3. On a lost note which has been assigned, suit 
must be brought in the name of the assignee. 
The promisee being in possession of the note, and 
having assigned it merely for the purpose of col- 
lection, may strike out the assignment, and sue 
in his own name. 

[Cited in Parks v. Brown, 16 111. 456.] 

4. The legal right is vested in the assignee, and 
can only be divested by striking out the assign- 
ment as above, or by reassignment. Counts be- 
fore verdict may be discontinued. 

At law. 

Mr. Davis, for plaintifCs. 
Mr. Ej:um, for defendants. 

OPINION OF THE COURT. This action 
as brouglit on two promissory notes. The 
^st count states one of the notes, and al- 
ledges the plaintiffs made the following in- 
dorsements: "Pay J. J. Fish, Cashier, or 
-order;" J. W. and R. Leavitt. "Pay J. 
"Smith Homar, Esq., or order;" John J. Fisk, 
Cashier. "Pay to the order of J. H. Lee, 
Esq., Cashier;" John B. Camden, President, 
— and that the same indorsements made 
were merely for the pm-pose of collecting the 
notes, &c., and that the propeiiy in the -note 
is now and ever has been in the plaintiffs. 
That the note was casually lost, &c. The 
second count differed only from the first in 
stating that the note was lost in the mail, 
and that the plaintiffs tendered a bond of 
indemnity. The third count is on a different 
note, payable as the first one was, at the 
Alton Branch Bank, &e., indorsed as above, 
and was presented at the bank for payment. 
The fom*th and fifth counts were general for 
money had and received, &c. In the last 
count the plaintiffs aver, that at the several 
and respective times when the various 
causes of action accrued in the several 
.counts, &c., they were citizens of the state of 
New York, to wit: At New York, in the 
state of New York, to wit: At Springfield, ', 
in the state and district of Illinois, afore- 
said, and within the jurisdiction of this 
court. To the declaration a general demm*- 
rer was filed. 

The court remarked that there was a re- 
pugnancy, as to the averment of citizenship 
of the plaintiffs, in stating that they were 
citizens of New York, to wit, of Illinois. 



This is the form used in declaring on a note, 
dated at a particular place, and payable 
there, in order to bring the cause of action 
within the jurisdiction of the court. But the 
citizenship of the plaintiffs being in this case 
the ground of jurisdiction in the federal 
court, it should be averi-ed positively, and 
not as in this declaration. They, therefore, 
suggested the propriety of an amendment of 
the declaration in this particular. And as 
regards the assignments of the lost note, 
set out in the first and second counts, the 
court remarked— the title of the note did not 
appear to he in the plaintiffs. A note hav- 
ing been assigned, as they alledge, for the 
mere purpose of collection, being in the 
hands of the promisee, he may strike out 
the assignments and sue in his own name. 
This striking out makes the note conform to 
the declaration; and the possession and 
property of the note being in the promisee, 
he has a right to strike out the indorse- 
ments; but the present note is not in pos- 
session of the plaintiffs. The indorsements 
remain, and the plaintiffs seek to recover by 
stating the indorsements, and alledging that 
they were merely made for the purpose of 
collection. For whatever purpose they were 
made, no one can doubt that they author- 
ized the last indorsee to bring the action in 
his own name. The legal right was then 
vested in him, and this right can not be di- 
vested except by reassignment, or by being 
stricken out And when sti-icken out it is 
never necessary, or, indeed, proper, to state 
the indorsements in the declaration. It was 
formerly the English practice to insert a 
special count on a lost note, in order to let 
in evidence of a secondary character, but 
this is not necessary. Benner v. Bank of 
Columbia, 9 "WTieat [22 IT. S.] 581. There 
can be no doubt that a note indorsed merely 
to enable the assignee to collect it, and 
which has become lost, may be recovered 
for the benefit of the original promisee, in 
the name of the assignee. And we suppose 
that this is the proper form of bringing the 
action under the circumstances of this case. 
The plaintiffs asked leave to discontinue the 
first and second counts, which was granted. 
Counts before verdict may be discontinued. 
Hughes V. Moore, 7 Cranch [11 U, S.] 176. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Case No, 8,17S. 

LEAVITT et al. v. JBWETT et al, 

[11 Blatchf. 419.] i 

Circuit Court, S. D. New York. Dec. 31, 1873. 

Collision— Steam and Sail Vessels — Presusip- 
TioN — Irreconcilable Testimony. 

Where, in a suit by the owners of a schooner 
against a steamer, to recover for the damage done 
to the former by a collision with the latter, the 
testimony is irreconcilable, and is nearly evenlv 
balanced on the question as to whether the 

1 [Reported by Hon.' Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 
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schooner changed her course, the rules must be 
applied that it was the duty of the steamer to keep 
out of the T?ay of the schooner, that the steamer 
is presumptively responsible for the collision, that 
the burden of excusing it rests upon her, and that, 
where the only excuse set up is, that the schooner 
changed her course, so as to defeat measures tak- 
en by the steamer to avoid the schooner, it is not 
enough for the steamer to create a doubt on the 
question, but she must establish such excuse sat- 
isfactorily. 
[Cited in The Herbert Manton, Case No. 6,399; 
Farr v. The Farnley, 1 Fed. 637; The Flor- 
ence P. Hall. 14 Fed. 417; The J. D. Peters, 
42 Fed. 269.] 

[Appeal from the district court of the 
United States for the Soutbern district of 
New York. 

[This was a libel by Francis W. Leavitt 
and others against George "W. Jewett and 
others to recover for damages sustained by 
a. collision.] 

Robert T>. Benedict, for libellants, 
Charles Donobue, for respondents. 

WOODRUFF, Circuit Judge. Tbe testi- 
mony in this ease is utterly irreconcilable, 
and any conclusion founded solely upon a 
weighing of tbe testimony on eacb side is 
very difficult, if not impossible- Tbe fact, 
however, that tbe libellants' schooner was, 
before there is any claim or pretence that 
she changed ber course, on a course nortb by 
east, up tbe bay, is not only testified by tbe 
witnesses on board, but is expressly admitted 
l)y tbe answer of tbe respondents. She was 
bound for Jersey City, or the flats in that 
vicinity, from tbe easterly side of tbe chan- 
nel, as she passed tbe Narrows. This would 
make ber proper course slightly across the 
<:hannel and in tbe direction so stated and 
admitted. The respondents* steamer came 
out of tbe East river, down tbe bay, and 
rounded Governor's Island. It seems inevi- 
table, notwithstanding tbe testimony of her 
witnesses, that, as tbe bay below Governor's 
Island opened to ber view, tbe green light 
of the schooner must have been visible; and 
yet none of those navigating tbe steamer, 
according to their testimony, saw it. They 
could not see her red light unless nor until 
the steamer bad passed to the westward of 
the course of tbe schooner, and bad actually 
crossed her bows. That they saw tbe 
schooner off their port bow is quite possible; 
and it is quite possible that by that fact they 
were misled in their judgment that the. 
schooner would pass them on their port 
side; but, her being seen on their port side 
would not enable them to see her red light 
until they bad crossed her course, before 
which, for a decided intei-val, they ought to 
have seen her gi-een light. If, on the other 
hand, the steamer did cross the schooner's 
course, so as to bring her red light into 
view, and did, as tbe steamer's witnesses 
say, continue on the same or a still more 
westerly course thence onward till the colli- 
sion, the schooner must not only have 
changed her course, but must, when there 



was no danger of collision, have run away 
from tbe point to which she was bound, left 
her proper course towards that point, and, 
wholly without cause, not even in any sud- 
den exigency or alarm, have thrust herself 
into extreme peril. These considerations 
may not be conclusive of error on tbe part 
of the witnesses from the steamer, nor do 
they conclusively establish fault in tlie 
steamer, but they tend in that direction, and 
are of some significance when, upon the 
face of tbe testimony, the witnesses so de- 
cidedly contradict each other, and produce 
so nearly an even balance, if the witnesses 
on either side were entitled to equal credit. 

In circumstances of doubt like those here 
exhibited, I am compelled to apply tbe rules 
which are suggested in the opinion below. 
It was the duty of the steamer to keep out 
of the way of the sailing vessel, which was 
seen "by her, or ought to have been seen by 
her, at a sufficient distance, and where the 
room was abundant for any movement 
which the steamer desired to make for the 
purpose. She did not avoid the schooner. 
For the collision which ensued she is pre- 
sumptively responsible. The burden of ex- 
cusing tbe collision rests upon her. She has 
attempted such excuse by imputing to tbe 
schooner a change of course, defeating her 
own measures, claimed to have been prop- 
erly taken. Such change of eoui-se is denied 
by the witnesses from the schooner, one of 
whom testifies from tbe compass of his ves- 
sel. It is not enough that the steamer has 
created a doubt upon this sole ground of 
defence. 

I admit that there is room for hesitation, 
but, after a very anxious consideration of 
the case, upon all tbe testimony, I am con- 
strained to conclude that tbe defence is not 
satisfactorily established. The libellants 
must have a decree, in affirmance of the de- 
cision of tbe court below, with costs of the 
appeal. 
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LEAVITT V. LOGAN. 

[3 Wall. Jr. 184; i 19 Leg. Int. 404.] 

Circuit Court, W. D. Pennsylvania. Nov. Term, 
1855. 

CONSTRUOTIOH OF WlLL — LlFE ESTATE — ReMAIX- 
DERS. 

A devise to A., for her maintenance and sup- 
port during life, and at her decease to became the 
property of B., not to be subject to sale or mort- 
gage, but to descend to his children free and un- 
encumbered; but in case he has none living at 
his death, to become the property of C, in fee 
simple, or of her heirs, xf she be not then living. 
Held, to give 1st. A life estate to A. 2d. A simi- 
lar estate to B. 3d. Remainder in fee to B.'s 
(iildren, vested as to those born- at the testator's 
death, and opening to let in others as they were 
born. And 4th. A contingent remainder to O. 
in fee. 

1 [Reported by John William Wallace, Esq., 
and here reprinted by permission.] 
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Logan made his will as follows: "I devise 
to my wife Julia Logan, for her maintenance 
and support, my house and lot, «&c., during 
her life, and at her decease to become the 
property of Joshua Logan; the said prop- 
erty not to be subject to sale or mortgage, 
but to descend to his children, free and un- 
encumbered; but in case he has no children 
living at his death, then and in that case to 
become the property of my daughter, Julia 
Richardson, in fee simple, or of her heirs, in 
case she be not then living." 

The question was, what estates did these 
parties take respectively in the premises? 

Mr. Shaier and Mr. Loomis, for complain- 
ant. 
Mr. Williams, for defendant 

GRIER, Circuit Justice. If the will had 
made no farther provision, than that on the 
decease of Julia Logan, the premises should 
become, the property of Joshua Logan, it 
might well be construed as a gift of the re- 
mainder in fee to Joshua. But such an in- 
tention is manifestly inconsistent with the 
provision that the property, while in his 
hands, was not to be subject "to sale or 
mortgage." The words "descend to his 
children," might seem to imply that accord- 
ing to their strict legal meaning his children 
were to take by inheritance from their fa- 
ther. But such a construction would not 
fulfil the intention of the testator. Unless 
the children take as purchasers a remainder 
in fee, their title would be liable to be de- 
feated by the father. 

To fulfil the intention as clearly expressed, 
the will must be construed as giving, 1st. An 
estate for life to Julia Logan. 2d. To Joshua 
for life. 3d. Remainder in fee to the chil- 
dren of Joshua; vested as to those then 
born, and opening to let in the other chil- 
dren as they shall successively come into 
existence. 4th. And lastly, a contingent re- 
mainder in fee in Julia Richardson. Decree 
accordingly. 



Case No. 8,174. 

LBJAT et al. v. WILSON. 

[1 Cranch, O. C. 191.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

EVIDEKCB — PbOOEEDINGS OF ENGLISH BANKRUPT 

Commission — Admissibility under 
Virginia Act. 

A copy of the proceedings of the commissioners 
of bankruptcy, hi England, certified by a notary 
and the American consul, or by a notary and the 
mayor of Liverpool, is not evidence admissible un- 
der the act of assembly of Virginia, because not 
recorded in England, so as to make them evidence 
there. 

Assumpsit [by Leay & Gladstone, assignees 
of Adam Stewart, an English bankrupt], A 
copy of the proceedings of the commissioners 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



of banki'uptcy, was offered in evidence 
by the plaintiffs' counsel, Mr. C. Lee, certified 
hy a notary-public at Livei*pool, with a cer- 
tificate of the American consul, that he was 
a notary-public. He also offered another 
copy, certified by a notary-public and the 
mayor of Liverpool. 

Mr- Taylor, for defendant [James Wilson], 
objected that neither copy was admissible 
under the Vu-ginia act (Old Rev. Code, 168), 
because it had no seal of state, and because 
the deed of assignment was not acknowledged 
or proved by witnesses, according to the act, 
nor registered according to the laws of Eng- 
land. 
Mr. Lee, contra. The act prescribing one 
. mode of authentication does not preclude the 
j court from receiving papers authenticated in 
i a different manner. 

Mr. Taylor, in reply. The deed of assign- 
ment is not proved or acknowledged accord- 
ing to the act of assembly. The proceedings 
ought to be certified by the register of the 
court of chancery, or the lord chancellor, un- 
der the great seal of England, By St. 5 Geo. 
II. e. 30, § 41, the proceedings may be entered 
of record, and copies of such record are made 
evidence. 

THE COURT refused to permit either of 
the copies of proceedings to be given in evi- 
dence, because not recorded in. England, so 
as to make them evidence there, to bring it 
within the act of assembly; and because it 
was not a sworn copy. 



LEBERING ZETLAND v.). See Case No. 
7,744. 

LECKIE (FOYB v.). See Case No. 5,023. 
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Case DJTo. 8,175. 

LEDGERWOOD et al. v. PICKETT'S 
HEIRS. 

[1 McLean, 143.] i 

Circuit Court, D. Kentucky. Nov. Term, 1831. 

Errou Coram Nobis — Demise Bxtemded after 

Judgment— Notice to Those is Possession 

— Common Form of Kemedt. 

1. A writ of error coram nobis is issued by a 
court, to reverse its own judgment. 

2. A demise may be extended after the judg- 
ment in the ejectment, so as to enable the plain- 
tiff to realize the benefit of his judgment. But 
this should never be done without notice to the 
persons in possession, who may show cause why 
the amendment should not be allowed. 

3. If a demise be extended without notice, those 
who are prejudiced by the order, should be heard 
on a writ of error or by motion, and the amend- 
ment should be set aside if injurious to their in- 
terests, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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4. This remedy is generally ^ven on motion, a 
notice having been sieved on the opposite party. 
[Cited in Shuford v. €lain, Case No. 12,823.] 
[This -was an action at law by Samuel 
Ledgerwood. and others against Pickett's 
heirs.] 

Mr. Mills, for plaintiffs. 

Mr. Wickliffe, for defendants. 

OPINION OF THE COURT. In 1798 a 
judgment was obtained in favor of Pickett 
for a certain tract of land, but no writ of 
possession was issued, on the judgment The 
demise In the declaration was laid at ten 
years, and expired in 1808. Twenty-two 
years after this, a notice was served by the 
attorney for the devisees of Pickett on Wil- 
liam Mitchell, that the court would be moved 
to amend the demise by inserting a new one; 
and at the ensuing May term, 1830, the de- 
mise was amended, on motion, by extending 
it to fifty years. Mitchell on whom the notice 
was served had no interest in the premises, 
and they had passed to the present occupants 
by simdry conveyances, none of whom hold 
as the heirs of Pickett After the extension 
of the demise a writ of possession was taken 
out, and the terre tenants were about to be 
turned out of possession, without notice. To 
arrest this proceedhig and reverse the order 
to amend the demise, this writ of error was 
brought This writ which is issued by a 
court to reverse its own judgment, is called 
in England a writ of error coram nobis, and 
such is its title as used in the state courts 
of this state; but when used in the circuit 
courts of the United States, it may properly 
be denominated a writ of error coram vobis; 
as the writ is issued in the name of the presi- 
dent of the United States, and is tested in the 
name of the chief justice. The writ has 
grown out of use in England, and is seldom 
issued in the practice of the state courts. 
In this state, however, its use is still con- 
tinued, and for the purposes of the present 
case, may be considered as bringing the ques- 
tion of the amendment of the demise before 
the court Indeed it is a matter of no im- 
poitance whether this proceeding be consider- 
ed, technically on a writ of error or on mo- 
tion. The latter would conform more to the 
modern practice, and would seem to be a 
less objectionable mode than by a writ of er- 
ror, where the object is not to reverse a 
formal judgment, but an order of the court 
This extension of the demise was permitted 
without opposition, and as a matter of course 
under the practice which has been observed 
in this court since the opinion of the supreme 
court in the case of Walden v. Craig, 9 Wheat 
[22 U. S.] 576. In that case the demise was 
laid at ten years from August, 1789; in 1800 
judgment was rendered for the plamtiff in 
the ejectment, and a writ of possession was 
awarded. Injunctions were obtained from 
time to time until April, 1813. At November 
term, 1821, Walden moved the eomi: to ex- 
tend the demise on which motion the judges 
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were divided and the motion consequently 
failed, A writ of error was prosecuted to re- 
verse this decision. In their opinion, the su- 
preme court say: "There is peculiar reason 
for the amendment in tiiis case, where the 
cause has been protracted and the plaintifE 
kept ^ out of possession beyond the term laid 
in the declaration, by the excessive delays 
practised by the opposite party. The cases 
cited by the plaintifE's counsel in argument 
are, we think, full of authority for the amend- 
ment which was asked in the circuit com-t. 
and we think the motion ought to have pre- 
vailed." Oro. Jac. Mb; 1 Salk. 47; 2 Strange, 
307; 2 BuriTOWS, 1159 [U. S. v. The Peggy] 
1 Oranch [5 U. S.] 110. But the com-t dis- 
missed the writ of error, on the ground that 
it would not lie to a decision of a motion to 
amend, which was a matter within the dis- 
cretion of the circuit court 

In pursuance of the practice of this court, 
sanctioned by the supreme court, there can 
be no doulit of the power to extend the demise, 
but it is very clear, that such a power should 
not be 'exercised, except on notice to all per- 
sons whose interests may be afiCected by the 
amendment. The present case is a strong one 
to illustrate the propriety and indeed neces- 
sity of notice. It is probable that some of 
the persons in possession, may plead the stat- 
ute of limitations; and others, perhaps, claim 
under diflEerent, if not paramount titles to that 
of the plaintiff in the ejectment. Indeed it is 
manifest from the facts in this case, that 
great injustice will be done, unless this writ 
of possession shall be set aside. It may be 
difficult to fix the limit witliin which the de- 
mise may be extended, but it is clear that in 
this summary way the rights of no individ- 
ual should be prejudiced, without notice, and 
an ample opportunity given of showing cause 
why the amendment should not be granted. 
And as the amendment complained of was in- 
advertently granted, without notice, it is re- 
versed and the writ of possession set aside. 

[NOTE. The case was taken to the supreme 
court upon writ of error sued out by the defend- 
ants, and was there heard upon motion of the 
plaintifEs (defendants in the court above) to quash 
the writ of error upon two grounds, the first of 
whiti was merely technical. The second was, 
as stated by Mr. Justice Johnson, who delivered 
the opinion, "upon the ground that it is an exer- 
cise of jurisdiction in the court below which does 
not admit of revision in this tribunal; that it is 
but a different form or mode of exercising the 
power of the court of the first resort over its 
own acts, and is therefore subject to the same ex- 
ceptions which have always been sustained in 
this court against revising the interlocutory acts 
and orders of the inferior courts." In speaking 
of the writ coram nobis, says the learned justice: 
*'In general, and in the practice of most of the 
states, this remedy is nearly exploded, or at 
least superseded by that of amending on motion. 
The cases in which it is held to be the appropriate 
remedy will show that it will work no failure of 
justice, if we decide that it is not one of those 
remedies over which the supervising power of this 
court is given by law. The writ of error in this 
case was but a substitute for a motion to the 
court below to correct an error of its own, in 
granting improvidently a motion for leave to 
amend.'* It is after taking this view of the law 
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that tlie learned justice decides the case to come 
within the rule of Walden v. Craig, 7 Pet. (32 
U. S.) 144.] 



LEDLEY (PHILIPS v.). See Case No. 11,- 
096. 



Case "No. 8,176. 

Ex parte LEE. 

[1 Cranch, 0. 0. 394.] i 

Circuit Court, District of Columbia. July- 
Term, 1806. 

EsECUTOKS — Will Requesting no Segueitt — 
When Allowed in Virginia. 

The orphans' court of Alesandria county can- 
not, in any case, grant letters testamentary with- 
out security, unless the testator's visible personal 
estate is sufficient to pay all the debts. 

PER CURIAM. Mr. [E. J.] Lee was ap- 
pointed one of the executors of W. Craik, 
deceased, who by his will declares, that "it 
is his wish and desire that his executors, or 
either of them, should not be reoiuired to 
give security as executdrs of his will." Mr. 
Lee applied to the orphans' court of Alexan- 
dria county for letters testamentary, which 
were refused, because it did not appear, to 
the satisfaction of that court, that there 
was visible estate enough to pay the testa- 
tor's debts, and the court haying reason to 
doubt, from its own knowledge, whether the 
testator's personal estate was sufficient for 
that purpose. Prom the judgment of that 
court Mr. Lee has appealed to this. The 
right to letters testamentary without giving 
security is claimed under the will and the 
act of assembly (page 163) which allows it 
only in cases where the testator shall have 
visible estate more than sufficient to pay all 
his debts, nor even in that case if the court 
shall see cause, from its own knowledge, to 
suspect that the testator's personal estate 
will not be sufficient to discharge all the 
debts. A second application was made to 
the court grounded on a statement of debts 
due from the testator in the county of Alex- 
andria, and a schedule of personal estate in 
that county, without any estimate of the 
value thereof. But the court again refused, 
and from that judgment there is also an ap- 
peal to this court. 

This court can see no error in either of 
those decisions, and is of opinion, that that 
court was bound by law to decide as it has 
decided. The appeal must therefore be dis- 
missed. 



Case No. 8,177. 

Ex parte LEE. 

[4 Cranch, C. O. 197.] i 

Circuit Court, District of Columbia. April 
Term, 1832. 

Clbek op Codbt— Fees— Pok Continuance. 
If a case in equity be set for hearing as to some 
of the defendants, and, as to them, brought upon 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



the docket of the court, and continued at the rules 
as to other defendants who are absent and who 
have not answered, the clerk has a right to charge 
his fees for the continuances at the rules. 

Mr. Hewitt objected to the clerk's bill of 
fees in a chancery attachment, in which he 
charged continuances at the rules, after the 
cause was set for hearing as to the resident 
defendants, and common order of publica- 
tion as to the absent defendants, and before 
the order of publication was executed. The 
cause as to the resident defendants was 
transferred to the court docket, but as to the 
absent defendants it remained at the rales. 

THE COURT said it was a question of 
practice, and requested information as to 
the practice in the courts of Virginia. Mr. 
R. J. Taylor said the practice was as stated 
by Mr. [E. J.] Lee. Precedents were also 
produced in the time of Colonel Deneale; 
and on this day (3d May, 1832) a letter from 
Mr. Phillips, the clerk of the court at Fau- 
quier, Virginia, was produced, confirming 
Mr. Lee's statement of the practice. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided the point in favor of the 
clerk. 



Case No. 8,178. 

Ex parte LEE. 

[1 N. Y. Leg. Obg. 83; 4 Law Rep. 486.] 

District Court, S. D. New York. 1842, 

Bankrdptot— When Deolared Bankedpt — 
When Deemed Bankrupt, 

An applicant for a decree in bankruptcy may be 
examined before a commissioner prior to his be- 
ing declared a bankrupt; a petitioner is deemed a 
bankrupt from the time he applies to the court 
for a decree. 

This was a motion to have the petitioner 
examined before a commissioner, prior to a 
decree being passed. It was urged on be- 
half of the petitioner that until he was de- 
clared a bankrupt, he was not subject to ex- 
amination. Cur ad vult. 

BETTS, District Judge. This is an im- 
portant point, but I think that the counsel 
for the petitioner is mistaken in his reading 
of the law [of 1841 (5 Stat 443)]. He will 
find by the fourth section, that the bank- 
rupt shall be always subject to examination 
orally or by interrogatories before the court 
or commissioners touching all matters re- 
lating to the bankrupt, and his acts and do- 
ings as the com*t may think proper. It is 
said, that congress intended only that he 
should be subject to an examination after 
being declared a bankrupt. But in referring 
to another section of the act, it will be 
found, that he takes the name of bankrupt 
before he is pronounced so by the court. On 
filing their petitions they are deemed bank- 
rupts, and that is the descriptio personae. 
And though he has still to be declared so by 
the court, yet on showing cause and giving 
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notice, lie is nominally, and for the purpose 
of enforcing this act deemed a tiankrupt 
from the time he applies to the conrt. And 
I have no doubt that congress intended to 
subject him to examination from the time 
he applied to be made a bankrupt. But it 
also appears by another section, that it was 
intended to subject him to the orders of the 
com"t; and that he cannot get his discharge 
imtil he complies with all the orders of the 
eom-t; and one of the orders of the court is, 
that certain matters shall be sent to the 
commissioners; and if the court order the 
bankrupt to go to the commissioners for 
examination, it is as much an order as it 
would be to desire him to show his books; 
and it is an order in strict conformity with 
the act But the court is also authorized to 
proceed summarily as in chancery. And in 
summary proceedings in equity, it is the 
ordinary practice to sjend matters before a 
master in chancery for examination. In 
either point of view, he is therefore bound to 
go before the commissioners for examina- 
tion, before he is declared a bankrapt. He Is 
hound to go there, because it is one of the 
orders of the court, which he is bound to 
comply with, or because it is a proceeding in 
the nature of equity, and in either of these 
points of view he is bound to go there, and 
the court has powet to make him do it. 
The act manifestly intended that the credit- 
or should have the right to go into the whole 
matter, in order to show, if he can, that the 
petitioner has not complied with the law, 
and thus cut him ofC from a decree. 

There can be no doubt, that when the 
framers of this act first prepared it, they 
contemplated only the voluntary banki-uptcy, 
hut it was afterwards thought better to 
couple with it the involuntary, and in ordei* 
to do so this mode of proceeding was pro- 
vided. It would of course be unjust to let 
a creditor proceed against a bankrupt, with- 
out giving him any remedy, and it is mani- 
fest that congress intended to let the debtor 
come In and show that the creditor had no 
right to stop his business and take away 
his property, and it therefore gave him this 
proceeding to counteract it. But in doing 
so they have attached to the voluntary pro- 
ceeding the same privilege as to the invol- 
untary proceeding, and have given to the 
creditor the same power as to the debtor, 
and in both cases it is competent for the 
parties to show, by matter of fact or law, 
why the proceeding should not go on. It is 
sometimes the interest of the creditor to 
prevent the bankrupt getting a decree, as 
his not doing so might better Insure indi- 
vidual debt, and therefore It was his interest 
to prevent him. Ordinarily it is for. the in- 
terest of all parties that the proceeding 
should go on and the properly go to the as- 
signee. But the creditors have liberty in 
this incipient stage of the proceeding to 
show that the bankrupt is not entitled to a 
decree. 



Case No. 8,179. 

In re LEE. 

[14 N. B. B. 89; 23 Pittsb. Leg. J. 196.3 ^ 

District Court, N. D. New York. March, 1876. 

Bankruptcy— Illegally Prebebbed CREOiTORS— 

fliGHT TO Prove Debt— Two Claims, Only 

One Preferred. 

1. The amendments of 1874 [18 Stat. 178], so 
far as they change the existing law in reference 
to the rights of assignees to recover property 
transferred in contravention of the bankrupt act 
[of 1867 (14 Stat. 517)], and in reference to the 
proof of debts by creditors who have taken a 
preference, are not retroactive and do not apply 
where the proceedings in bankruptcy had been 
previously commenced. 

[Cited m Warren v. Garher, Case No. 17,196.] 

2. Under the prior law a preferred creditor who 
did not surrender his preference until he was com- 
pelled to do so by the judgment of a court, could 
not prove his debt. 

8. If a preferred creditor has two separate 
claims and receives a preference on one of them 
alone, he may prove the other. 

[Cited in Be Aspinwall, 11 Fed. 138.] 

[In the matter of John F. Lee, a bankrupt.] 

WALLACE, District Judge. I am of opin- 
ion that the Security Bank is not entitied to 
prove the claim upon which it received an 
illegal preference in 1872. This conclusion 
necessarily Involves the decision of two 
questions against the bank, upon both of 
which my views conflict with authorities 
entitied to great respect. 

First The amendments of 1874, so far as 
they change the existing law in reference to 
the rights of assignees to recover property 
transferred in contravention of the bankrupt 
act, and in reference to the proof of debts 
by creditors who have taken a preference, 
are not retroactive, and do not apply where 
the proceedings in bankruptcy had been pre- 
viously commenced. K the amendments 
had merely removed a prohibition In the na- 
ture of a penalty upon creditors who had 
taken a preference, without affecting the 
substantial rights of others, there would he 
no difficulty in giving it retrospective effect. 
But it is to be observed that by the same 
amendment and in the same sentence two 
vigorous innovations upon the existing law 
are introduced, one of which defeats a re- 
covery by an assignee where his right was 
clear, and the other diminishes a fund for 
the resort of innocent creditors, by authoriz- 
ing another class of creditors to share in its 
distribution, who were theretofore precluded 
from doing so because of their wrongful 
acts. The former, in efifect, alters a rule of 
property affecting the validity of all tities 
derived from bankrupts since the act went 
into operation; the latter defeats one of the 
most valuable advantages conferred upon 
innocent creditors. If one is reti'ospective, 
both are; for there is no language In the 

1 [Reprinted from 14 N, B. B. 89, by permis- 
sion. 23 Pittsb. Leg. J. 196, contains only a par- 
tial report.] 
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section which permits a discrimination in 
favor of one, and against the other. If ret- 
rospective, the legislation disregards the set- 
tled doctrine that the character and conse- 
quences of particular acts are to be deter- 
mined by the law in force, when the acts 
were done. In reliance upon the statute as 
it existed, many proceedings in bankruptcy 
had 'been instituted by creditors to obtain a 
distribution of assets in conformity with its 
provisions, and many actions were pending, 
brought by assignees upon the faith of those 
provisions. The injustice of depriving these 
creditors of the fruits of their diligence and 
of the benefits of the expenditures which 
they have incurred, is manifest; and no con- 
struction, not required by plain language, 
should be given to the amendments which 
would work this result. The general rule is 
well settled that, in the absence of plain and 
unequivocal language requiring it, a retro- 
active operation is not to be given to a stat- 
ute. While this rule Is greatly modified in 
construing repealing statutes and acts regu- 
lating procedure in actions, it has been re- 
peatedly applied to such legislation when 
substantial rights of action or remedies 
would otherwise be injuriously affected. 
Thus, acts changing statutes of limitation, 
rules of evidence, rights of appeal and of 
redemption, creating new defenses or modi- 
fying previous remedies, have been repeat- 
edly limited in their operation to cases aris- 
ing after the passage of the act. In the ab- 
sence of any language in the amendments 
indicating the legislative Intent that these 
provisions shaJl apply to pending proceed- 
ings, I am clearly of opinion that they 
should be confined to cases arising after the 
amendments were passed. By the same 
amendment, new provisions in the act which 
relate to the form and requisites of proceed- 
ings for involuntary adjudication are made 
retroactive, and by express language appli- 
cable to all proceedings commenced after 
December 1, 1S73; but the rights of parties 
prosecuting such proceedings are saved by 
provisions authorizing the proceedings to be 
conformed to the new requirements. By im- 
plication this limits the operation of the 
amendments to these proceedings only, and 
affords strong evidence of the legislative in- 
tent that the changes should not be other- 
wise retroactive. 

Second. Treating the case as one to be de- 
termined by the law in force prior to. the 
amendments, the creditor who has not sur- 
rendered a preference until he has been com- 
pelled, after contest, to do so by the judg- 
ment of the court, is precluded from proving 
the debt upon which the preferential pay- 
ment was received. I have held repeatedly 
that under the terms of the 23d section of 
the act, prior to the amendment, a volun- 
tary surrender was a prerequisite to the 
right to prove, and that it was too late for 
the creditor to avail himself of the privilege 
after he had elected to contest the assignee's 



title to the money or property preferentially 
received. Whether the action of the creditor 
was in actual fraud of the act, or only a 
constructive fraud upon it, he is chargeable 
with knowledge of its illegality, and must 
be assumed to have made his election with 
such knowledge. As to the note for one 
thousand and seventy-three dollars and 
eighty-six cents, of date of December 13, 
1871, it does not appear that any part of the 
preference, received by the bank, was re- 
ceived upon this note. On the contrary, the 
payments were made with the intention that 
they should be applied upon the other obli- 
gations upon which the bankrupt was liable 
to the bank, and they were applied accord- 
ingly. The bank is entitled to prove this 
note against the estate of the assignee. The 
decision of the court is, that the claim of the 
Security Bank be disallowed and Its proof 
of debt expunged, except as to the amount 
due upon this note. 



Case No, 8,180. 

LEE'S CASE. 

[22 Leg. Int. 284; i 6 Phila. 96.] 

Circuit Court, E. D. Pennsylvania. July 17, 
1865. 

Habeas Corpus— Pijght while upon Baii.— Cox- 
tempt — Right Thereafter to be again Libeh- 
ATED— Pabdoit— Nominal Punishment There- 

AFTEE. 

1. A person accused of a series of crimes, under 
each of two distinct heads, was, after a regular 
commitment, liberated upon a regular recog- 
nizance of bail, on the usual condition to appear 
in court to answer any charges, and not depart 
without leave. Under one of the heads of ac- 
cusation, three bills of indictment were afterwards 
found for certain of the offences with which he 
was charged. He was tried, under one of these 
indictments, and convicted. Before sentence lie 
absconded. Having been afterwards arrested 
and brought into court, he was under this convic- 
tion, sentenced to pay a fine and undergo a certain 
imprisonment. By a special pardon, this impris- 
onment was remitted, on condition that the fine 
should be paid. The pardon did not apply to 
the charges in the other two indictments for of- 
fenses under the same head of accusation as lie 
offence of which he had been convicted, nor to 
any of the offences charged" under the other head 
of accusation. The fine having been paid, and 
his imprisonment under the sentence having been 
terminated by the pardon, he was in custody ini- 
der a recommitment to answer the other charges. 
Upon a subsequent application by him to be ad- 
mitted to bail, his flight was , considered such a 
wilful breach of the essential condition of his 
liberation upon bail that his privilege of such lib- 
eration had been forfeited. 

2. This forfeiture of the privilege was independ- 
ent of, or collateral to, the contempt of court 
which had been incidental to the wilful breach of 
the condition. Therefore, after the contempt was 
purged, or sufficiently punished, his detention in 
custody, without admission to bail, might be con- 
tinued under the recommitment. 

3. A renewal of the forfeited privilege of lib- 
eration upon bail was not demanded of right, and 
could not be reasonably asked of grace, nor al- 
lowed imder an exercise of properly regulated ju- 

1 [Reprinted from 22 Leg. Int 284, by permis- 
sion.] 
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dicial discretion, because it was apparent, from 
Ms former flight, that, if again thus liberated, he 
might probably again abscond, 

4. But, beyond the proper duration of impris- 
onment for the contempt, his detention without 
admission to bail should not be prolonged, except 
for tie purpose of secure custody till trial or other 
lawful deliverance from commitment. 

5. The forfeiture of the ordinary privilege of 
liberation upon bail involved no forfeiture of his 
ulterior privilege of deliverance— either by trial 
or oUierwise— without unreasonable delay. If a 
new privilege of deliverance on bail arose from 
delay of trial, the only proper effect of the for- 
feiture of the original privilege would be upon the 
amount of bail requirable, and the number of 
sureties. And if he would otherwise, from un- 
reasonable delay of trial, be entitied to an abso- 
lute discharge, the forfeiture of the original privi- 
lege might not prevent such discharge. 

6. The charges against him under the same 
head as the offence of which he had been con- 
victed were so complicated with it that all of 
tht>m had necessarily been considered in determin- 
ing the measure of the punishment in the sen- 
tence to which the pardon applied. The indi- 
rect effect of the pardon, therefore, was that, if 
he should be convicted afterwards of another 
offence under that head, his punishment would 
be but nominal. In determining the punishment 
imposed by that sentence, none of the charges 
against him under the other head of accusation 
had been thus considered. But under this other 
head no indictment had been found for any one 
of the offences charged; and from the past and in- 
evitable future delay it was apparent that, if 
liereafter indicted for any of them, he would not 
be triable under such new indictment until after 
a longer imprisonment than would be allowed 
without admission to bail in a case originally not 
bailable. The circumstances were such that this 
would have been the case if he had not absconded. 
He was, therefore, admitted to bail, but in an in- 
•creased amount, with an addition to the ordinary 
number of securities. 

[Habeas corpus. On the part of Robert 
M. Lee.] 

CABWALADER, District Judge. Persons 
accused of crime, who have been committed 
to official eustodj', are, In ordinary cases, en- 
titled to immediate judicial liberation upon 
bail. In ordinary cases, and also in other 
cases, accused prisoners have the less im- 
mediate right of speedy trial according to 
the due course of procedure; and, if their 
trial is arbitrarily delayed, become entitled 
to liberation, as justice may require, either 
on bail or absolutely. A person committed 
for contempt has none of these privileges in 
respect of such commitment. His imprison- 
ment in this respect is under an adjudication 
of contumacy. If the contumacy has occur- 
red in the course of proceedings in which he 
is charged with crime, the proceeding as to 
the contempt is, nevertheless, considered as, 
in this respect, collateral to the proceedings 
under the original prosecution. The ques- 
tion of contempt, in the present case, will be 
considered hereafter. In the meantime the 
case will be considered as if it involved no 
question of contempt. 

Under the laws of the United States, a 
prisoner accused of crime must be admitted 
to bail in all cases except where the punish- 
ment may be death, and in cases in which it 
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may be death, judicial discretion is exercisa- 
ble on the subject This party has not been 
accused of any offence punishable with 
death. He was, therefore, when originally 
committed, entitled, of course, to liberation 
upon bail. He was admitted to bail accord- 
ingly upon the usual condition to appear in 
the district court to answer any charges, 
and not depart without leave. 

The subjects of prosecution were two, sim- 
ilar in their general character, but entirely 
distinct as to the series of individual trans- 
actions involved in them respectively. One 
of these general subjects was an alleged en- 
listment, or spurious enlistment, of eighteen 
recruits, credited to a certain division of the 
Seventh Pennsylvania district. An inciden- 
tal forgery of enlistment papers was alleg- 
ed. The other general subject was an al- 
leged similar transaction as to twenty-two 
recruits credited to one of the divisions of 
the Eleventh district Here, also, a forgery 
of enlistment papers was alleged. Every 
one of the forty alleged enlistments in the 
two districts, had, or may have had, its own 
distinct papers; and everyone was apparent- 
ly the subject of two distinct accusations of 
crime. One accusation was under acts of 
congress concerning forgery; the other, un- 
der the act against procuring or attempting 
to procure desertion. It would have been a 
censurable multiplication of prosecutions to 
have indicted him under these eighty char- 
ges. Three indictments were found by the 
grand jury at the last February sessions of 
the district court. These indictments ap- 
plied severally to each of three of the al- 
leged enlistments of recruits for the Sev- 
enth district. One indictment was for for- 
gery of enlistment papers of one of these 
alleged recruits. The two other indictments 
were each for procuring the desertion of 
another alleged recruit for the same district 
These three indictments were, in March last, 
each certified with the recognizance of bail, 
into the circuit court under the third section 
of the act of 1842 [5 Stat 517]. Under that 
act the recognizance has, in the circuit 
court, the same effect as it would have had 
in the district court, if the cases had, re- 
mained there. No indictment was either 
found or ignored by the grand jury as in 
any case of the alleged enlistment of re- 
cruits credited to the 11th district It ia 
therefore presumable that no such indict- 
ment was laid before the grand jury. The 
prosecution as to cases under this head re- 
mains, I believe, precisely as it stood when 
the accused was bound over to answer in 
the district court. 

The certificate to the circuit court was 
thus exclusively of prosecutions relating to 
the alleged enlistments, or spurious enlist- 
ments, for the Seventh district. At the last 
April sessions of the circuit court the indict- 
ment for forgery was tried. According to 
the minutes of the court, the defendant was 
present during the trial, and, the jury hav- 
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ing retired to deliberate upon their verdict, 
were returning into court, when he disap- 
peared. He was called, and, not answering, 
the default was recorded, and a bench war- 
rant for his arrest was issued. The recogni- 
zance was also adjudged forfeited. By the 
verdict, which was then taken, he was con- 
victed under this indictment. This was on 
the 7th of April. The other indictments 
have not been tried. 

The bench warrant was not executed for 
more than seven weeks, during which time 
it is legally presumable that search for him 
was prosecuted with due official diligence. 
There was no volimtary return to custody; 
nor any surrender by bail or otherwise. 
He was at length, however, foimd, and tak- 
en into custody, where he remained until 
the 1st of this month. On that day he was 
brought into court; and under the indict- 
ment, which had been tried, was sentenced 
to pay a fine, and undergo an imprisonment 
in the penitentiary of the state. On the 
10th instant the president, by a special ex- 
ereise of the pardoning power, remitted the 
imprisonment on condition that the fine 
should be paid. This condition, having been 
complied with on the 11th, the defendant 
was discharged from the penitentiary. 
There was, apparently, nothing in the pardon 
to effect the prosecution tmder the two un- 
tried indictments. The attorney of the Unit- 
ed States, on the 11th, observing this, moved 
in the circuit court that the defendant be 
committed under those indictments. Upon 
this motion, before his removal from the 
penitentiary, such an order of commitment 
was made. He was received from the pen- 
itentiary into the custody of the marshal, 
Avhose duty it would have been to resume 
the custody of him if the last-mentioned or- 
der of the court had not been made. The 
marshal's custody, except as affected by this 
order of commitment, is now the same cus- 
tody in which the defendant would have re- 
mained if he had never been in the peniten- 
tiary, but had been acquitted by the jury 
in the ease in which he was convicted and 
afteiTvards pardoned. He would then have 
been detained for trial under the other two 
indictments. The marshal's custody, or his 
right of custody, continued during the im- 
prisonment in the penitentiary, though his 
light of actual detention of the prisoner was 
qualified or suspended by the detention in 
the penitentiary. If these points were doubt- 
ful, the order of commitment of the 11th 
instant would make them quite immaterial. 
Whether this order was a recommitment, or 
a commitment, would be a trivial inquiiy. 
It was, whichever phrase best applies to It, 
a "commitment," as distinguished from an 
"arrest." The commitment, moreover, was 
not such a one as may occur after hearing 
under an arrest, but such as may occur in 
ulterior stages of criminal procedure. The 
party committed was already subject to the 
police of the court, and, as the record proves. 



had broken the condition upon which he had 
been liberated on bail. No explanation, or 
excuse, of his absconding— for such appears 
to have been the character of the breach of 
the condition of liberation— has been sug- 
gested. On the 12th instant, a motion was 
made on his behalf, in the circuit court, for 
leave to enter bail. His counsel pressed the 
motion, upon the ground of the pardon, and 
upon the general course of practice in those 
ordinary cases of default, in which the con- 
dition of recognizances of bail is always con- 
sidered as a mere penalty to secure punctual 
attendance. The general applicability of the 
special and conditional pardon to offenses 
not mentioned in it could not be admitted. 
This pardon cannot apply directly to the 
charges in the two untried indictments. 
What may be its indirect application to them 
will be considered hereafter. I did not think 
that the course of practice, in the familiar 
ordinary cases of default which had been 
mentioned, furnished a rule of decision foi- 
an aggravated case of such wilful flight as 
might, not improbably, occur again, if an 
opportunity were offered. But the counsel 
seeming to insist that, even in such a case, 
a renewal of the privilege of liberation on 
bail was demandable of right, I suggested 
that, upon the return to a writ of habeas 
corpus addressed to the marshal, the ques- 
tion might, perhaps, be more fully developed. 
The application for this writ was therefore 
substituted for the motion. The writ having 
been issued by me, not as judge of the dis- 
trict court, but as a judge of the circuit 
court, and, having been addressed to the 
officer of the court, the prisoner has, upon 
the officer's return, the benefit of every ar- 
gument which could have been available on 
the original motion. The return, however,, 
states no fact which does not appear in the- 
records of proceedings already mentioned, 
and concludes with a general reference to 
the proceedings of record. Nothing on the- 
part of the prisoner to alter the ease ex- 
hibited by them has been suggested. The- 
question whether he should be admitted to- 
bail stands, therefore, precisely as it did 
upon the original application. 

The points of inquiry are: (1) Is the re- 
newal of liberation upon bail demandable- 
in this case of right? (2) Should the privi- 
lege be renewed of grace, in other words, in 
the exercise of regulated judicial discretion ?- 

1. The inestimableness of the privilege of 
liberation upon bail, as a safeguard of the 
right of personal liberty, is not, nor is the 
original extent of the privilege, here in ques- 
tion. The question is upon what condition 
the retention of the privilege by a party 
who has already been liberated on bail de- 
pends of right, or upon what condition his 
right of demanding a renewal of the privi- 
lege depends. The question, as it will soon 
be narrowed, is, upon what condition may 
an accused person who, after proper arrest 
and hearing, has been duly committed to- 
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official eustofly, demand liberation from such 
custody? Here two converse propositions 
may be stated: The first, that persons ac- 
cused of crime should never, until conviction, 
be under any personal restraint, except such 
as is necessary and proper, for securing their 
attendance in court to answer any charges, 
and for preventing their departure from court 
without leave; the second, that persons regu- 
larly committed cannot reasonably ask libera- 
tion, except upon the essential twofold condi- 
tion that they will thus attend in the proper 
eoiu't or courts, and will not depart thence 
without leave. 

The proposition which is to be considered 
and applied is the second. It is expressed 
in the condition of the recognizances usually 
taken when parties, who have been thus com- 
mitted, are liberated from official custody. 
Such recognizances neither create the condi- 
tion nor define it originally. The recogni- 
zance of a prisoner liberated without bail or 
surety is upon this condition. In such a re- 
cognizance he is usually bound in a certain 
sum of money. But this might be omitted. 
If he should be simply liberated by a court 
from the custody of its officer, on condition to 
appear in the court at the next term, and not 
depart without leave, the acknowledgment of 
this on record would have the same efEeet as 
in a recognizance of the usual form. The 
condition is that prescribed by law,— or that 
which may be lawfully prescribed,— in every 
ease of liberation from such commitment. 

When sureties of the party liberated are 
bound of record for his fulfilment of the 
condition, the record of their engagement 
on his behalf becomes a recognizance bail. 
He is then, in legal phraseology, delivered 
to his friends, who thus engage that he will 
fulfil the condition. That he may be reliev- 
ed from the personal restraint which is un- 
avoidable under an official custody, they be- 
come, as it were, his private Jailors. They 
are so designated in books of authority. 
Though there cannot be a lawful private 
prison, understood as a place of compulsory 
detention, there may be such private jailors 
of a prisoner's own choice. This designa- 
tion applies practically to the bail so far, 
at least, that they may, at any time, sur- 
render him, and thus relieve themselves of 
responsibility for his fulfilment of the condi- 
tion. In eases of such surrender, he com- 
mits no breach of the condition, and re- 
tains, therefore, unimpaired, his right of 
liberation upon bail. He may thus avail 
himself of the privilege as often as occasion 
may, In this, or in any other manner, occur 
without his own inexcusable default His 
original privilege still subsisting, it is not 
renewed when he thus, from time to time, 
avails himself of It anew. But, after an 
unexcused and unatoned, wilful breach of 
the essential condition of the privilege of 
liberation upon bail, the privilege does not 
continue to exist; nor is a renewal of the 
privilege then demandable of right. The 



application of these remarks to the present 
case must be obvious. 

Here a few words on the question of con- 
tempt may be proper. That the act of this 
party was an aggravated contempt of court 
is indisputable. The police of a tribunal of 
criminal jurisdiction could not be maintain- 
ed without an occasional cognizance of con- 
tempts less aggravated, consisting in the 
mere nonattendance of parties. For such 
contempts, parties who have abused "the 
privilege of liberation upon bail must occa- 
sionally be committed. I have had occasion 
thus to commit a party to temporary cus- 
tody, where the recognizance of his bail was 
not forfeited; and this might happen where 
a forfeiture of it had occurred, and had, as 
to bail, been respited. If a privilege of re- 
newed admission to bail continued to' ex- 
ist, notwithstanding any breach of the con- 
dition of the original liberation upon bail, 
the commitment for contempt would pre- 
vent actual liberation. An absconding 
party, retaken and committed for the con- 
tempt, should not be liberated so long as his 
detention may be necessary to maintain 
the police of the court, and prevent him 
from absconding again before trial. Be- 
yond the detention for these purposes, his 
imprisonment for the contempt should not 
ordinarily be prolonged. But he might also. 
In some cases, properly be fined for it. 
These are questions which cannot ordinarily 
arise under a writ of habeas corpus, because 
a party committed for contempt cannot or- 
dinarily, under this writ, dispute the lawful- 
ness of such a commitment. In the present 
case, the privilege of liberation upon bail 
has been forfeited, independently of any 
question of contempt When the contempt 
has been purged or punished, the strict cus- 
tody of a party who has thus forfeited the 
privilege, may be necessarily continued In 
order to secure his presence at a future ti'ial. 

2. The second point of inquiry is thus 
reached. It is whether, through the regu- 
lated exercise of judicial discretion the privi- 
lege which this party has thus forfeited 
should be renewed in his favor. In ordi-^ 
nary cases, the renewal of the privilege, 
when forfeited, or the respite of the for- 
feiture, is so much, of course, that the form 
of the question is usually overlooked. Thus 
the question whether the privilege had been 
forfeited by an accused party is very seldom 
even considered, whatever consideration 
may be given to the question whether his 
bail should continue pecuniarily liable. The 
privilege, when the contempt has been 
purged, ought, upon payment of the official 
charges Incurred, to be renewed in almost 
every ease, and often without any such pay- 
ment. Perhaps the only case in which the 
privilege ought not to be thus renewed may 
be where it is apparent that the party thus 
asking grace might probably abscond if it 
were granted. The present is, unfortunate- 
ly, a case of this kind. 
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TVhat has heretofore been called, for want | 
of a suitable designation, the indirect effect 
of the pardon, must, however, be considered. 
Here the two general subjects of the prose- 
cution, which have already been mentioned, 
must be considered separately. As the in- 
dictments were certified into the circuit 
court, if the defendant had been acquit- 
ted of the forgery of which he was convict- 
ed, he might afterwards fairly have been 
tried for the procurement or attempted pro- 
curement of desertion. But, after a convic- 
tion under the former charge, he probably 
would not have been tried under the latter. 
In the sentence of the first instant, the meas- 
ure of his guilt, in all the eighteen cases of 
alleged enlistments credited to the Seventh 
district was considered by the court. The 
remission of his' imprisonment under that 
sentence ought, I think, to have the same 
effect as if he had undergone the imprison- 
ment Should he be convicted hereafter 
under either of the two untried indictments, 
I, therefore, doubt if any other than a nom- 
inal punishment would be imposed. There- 
fore, if accusations relating to alleged en- 
listments for this district were alone in 
question, the propriety of detaining him in 
strict custody would be so doubtful that I 
would probably at once admit him to bail, 
and, if he should not be tried at the next 
term, would then probably discharge him 
absolutely. 

The question is different as to the twenty- 
two cases which compose the second of the 
two general subjects of accusation. These, 
it will be recollected, were cases of alleged 
enlistments of recruits for the Eleventh dis- 
trict. The certificate to the circuit court 
included no indictment under this head of 
accusation. As has already been stated, no 
such indictment has been as yet found. 
The accusations under this head were not 
considered in determining the measure of 
the punishment when the sentence was im- 
posed. In these twenty-two cases he con- 
tinues liable to prosecution, and I cannot 
perceive that under this head the prosecu- 
tion can be directly or indirectly affected by 
the special pardon. His recognizance ap- 
plied not less to these than to those upon 
which indictments were found and certified 
into the circuit court. The transmission to 
that court of the recognizance did not alter 
its effect as to the district court If a re- 
commitment were necessary, the fact that 
when liberated upon bail he had broken the 
condition of such liberation would appear of 
record, and would be the cause of recom- 
mitment. Independently of any question of 
contempt, a party who, having thus for- 
feited his original privilege of liberation up- 
on bail, is detained in strict custody, does 
not forfeit certain iilterior privileges, which 
have been mentioned. Thus, he may still 
demand a speedy trial; and, if trial is re- 
fused after the latest proper time for it, 
may then obtain liberation upon bail, or 



may, through the course of jail delivery or 
otherwise, obtain absolute liberation. Ad- 
mission to bail, as the means or mode of 
deliverance from detention unduly pro- 
longed, may thus be demandable as of right, 
though the primary privilege has been for- 
feited. In taking' bail in such a case, ex- 
traordinary caution as to the amount and 
as to the number and sufficiency of the 
securities may be necessary. But these 
would be merely incidental subjects of con- 
sideration. 

On the whole case of this party, he should 
not be admitted to bail unless it appears 
that he cannot have a trial without greater 
delay than is incidental to the regular 
course of procedm-e. If an indictment had 
been heretofore found as to any one of the 
last-mentioned twenty-two cases, whether it 
had been certified into the circuit court or 
not, I would not admit him to bail, but 
would hold him for trial at the August ses- 
sions of the district court, or October ses- 
sions of the circuit court Afterwards, if the 
case should not have been tried, the question 
of admitting to bail might arise. But as no 
such indictment has been found, the past as 
well as probable future delay must be con- 
sidered. For such delay the law officers of 
the United States who have conducted the 
prosecution cannot be censurable, because 
it may be assumed that the special pardon 
was unforeseen by them. But the accused, 
however otherwise to blame, is not, in this 
respect, in fault He ought not to be de- 
tained for an extraordinarily long time in 
strict custody for any reason arising from 
the fact that he has received the special 
pardon. In this case the question of past 
and probable future delay is complicated 
with peculiar considerations. 

The transactions upon which the prosecu- 
tion is founded occurred in September last 
Notwithstanding the unavoidable protrac- 
tion of the preliminary investigations, bills 
of indictment might have been laid before 
the grand jury for either the February or 
May sessions of the district court. Such 
bills may be prepared for the grand jury at 
the approaching August sessions. Should 
they be found, the course which I might 
adopt in retaining them in the district court, 
or certifying them into the circuit court is 
perhaps doubtful. This would be imma- 
terial if tliere could be any definite probabil- 
ity of trial at the first regular sessions of 
either court. But there cannot, from the 
character of legal proceedings, be any such 
definite probability. After two terms, at 
both of which it has been possible to indict 
and try an accused prisoner according to 
law, he, in ordinary cases, becomes entitled 
to an absolute discharge. See 5 Casey, 135. 
In this case, no indictment will have been 
found, at the earliest, until the third term. 
If the accused party had not abused his 
primary privilege of discharge on bail, he 
would now be entitled, not to a mere dis- 
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charge on bail, but to an absolute disebai-ge. 
To refuse to admit Mm to bail under sueb 
circumstances would, therefore, perhaps be 
an excess of strict custody. Should bail be 
taken, the decision will not be a precedent 
for any probable case of another party who 
may, by absconding, have brolien the con- 
dition of the original liberation upon bail. 
I have great doubt of the correctness of 
the decision which I am about to malse. But 
every doubt which reason cannot remove 
should be resolved in favor of personal liber- 
ty. I will, therefore, admit this party to 
bail in $10,000, with three sureties, each 
in ?5,000, for his attendance at the next 
district and circuit courts. The recognizance 
of bail will be in such form that more than 
$10,000 in the whole will not in any event 
be payable by the sureties, and that §5,000 
will be the gi-eatest amount payable by any 
one surety. 
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LEB V. AETNA INS. CO. 

[3 West. Law Month. 404.] 

Oircait Court, N. D. Ohio. July, 1861. 

Corporations— Citizenship Thbeeof— Effect op 
Piling Statement aud Consent to Service. 

1. A corporation, created by or under the laws 
of a particular state, is a citizen of that state; and 
a foreign insurance company does not become, for 
the purpose of an action at law, a citizen of this 
state, by filing in the oflBce of the auditor the 
statement, and a consent that service of process, 
mesne or final, upon an agent of the company, 
in this state, shall be as valid as if served upon 
the company according to the laws of this or any 
other state— as provided by the "act to regulate 
insurance companies, not incorporated by the 
state of Ohio."— 1 Swan & 0. St. 738. 

2. The filing of the statement and consent, as 
authorized by the act above mentioned, renders 
service of a summons, or other appropriate pro- 
cess, upon such agent, an effectual commence- 
ment of an action against such corporation, 
whether the action be brought in a court of the 
state or of the IJnited States. 

3. An action thus commenced against an in- 
surance company organized under the laws of 
Connecticut, in a court of common pleas in this 
state, by a citizen of this state, in which the mat- 
ter in dispute exceeds five hundred dollars, may, 
properly, be removed by the defendant into the 
circuit court of the United States for the district 
embracing the county, and will not be remanded 
for want of jurisdiction. 

[This was an action on a policy of insur- 
ance by David B. Lee against the Aetna In- 
surance Company. Heard on motion to re- 
mand cause to the state court.] 

Mr. Spaulding, for plaintiff. 
Mr. Conant, for defendant 

WILLSON, District Judge. The plaintiff 
has filed his motion to remand this cause to 
the court of common pleas of Portage coun- 
ty, from whence it was removed to this 
court, on the petition of the defendant, under 
the provisions of the 12th "section of the act 
of 1789 [1 Stat 79]. The plaintiff is a citi- 
zen of Ohio. The defendant is a corpora- 
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tion, created by the state of Connecticut; 
and, in legal contemplation, is a citizen of 
that state. The suit is an action at law up- 
on a policy of insUtance; and the matter in 
controversy exceeds the sum of five thou- 
sand dollars. The defendant claims the 
right to a trial in this court, by virtue of the 
second section of the third article of the con- 
stitution of the United States, and the 11th 
and 12th sections of the judiciary act of 
1789. The section of the constitution re- 
ferred to, declares, that the federal judicial 
power shall extend to all cases in law and 
equity arising between citizens of different 
states. The' 12th section of the judiciary act 
of 1789, provides, "that if a suit be com- 
menced in any state corut against an alien, 
or by a citizen of a state in which the suit 
is brought against a citizen of another state, 
and the matter in dispute exceeds the sum 
or value of five hundred dollars, exclusive 
of costs, and the defendant shall, at the time 
of entering his appearance in such state 
court, file a petition for the removal of the 
cause for trial, into the next circuit court to 
be held in the district, where the suit is 
pending, and offer good and suflBLcient surety 
for his entering in such court, on the first 
day of its session, copies of said process 
against him, and also for his there appearing 
and entering special bail in the cause, if 
special bail was originally requisite therein, 
it shall be the duty of the state court to ac- 
cept the surety, and proceed no further in 
the cause; and the said copies being entered 
in such court of the United States, the cause 
shall there proceed, in the same manner as 
if it had been brought there by original pro- 
cess." There can be no question that this 
court has cognizance of the subject matter 
of the suit, and also jurisdiction over the 
parties to it, if those parties are properly be- 
fore us. The 11th section of the judiciary 
act provides, that no civil suit shall be 
brought before either of the circuit or dis- 
trict courts, against an inhabitant of the 
United States, by any original process, in 
any other district than that whereof he is 
an inhabitant or in which he shall be found 
at the time of serving the writ The provi- 
sion of this 11th section, relating 'to the 
service of process, is not a denial of juris- 
diction, but the grant of a privilege to the 
defendant, not to be sued out of the state 
where he resides, unless he shall be served 
with process in the state where suit is 
brought. In order to give jurisdiction, it is 
not necessary that process be actually serv- 
ed upon the defendant, in the state where 
suit is brought This exemption from the 
service of process upon the defendant, may 
be waived by the voluntary appearance or 
consent of the party privileged. 

The early leading ease of Logan v. Pat- 
rick, 5 Cranch [9 U. S.] 288, clearly and 
fully affirms this construction of the 11th 
section of the act. That was a suit in equi- 
ty, brought in the United States circuit com-t 
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of Kentucky, against a citizen and resident 
of Virginia, who was not served with pro- 
cess in Kentucky. Tiie supreme court sus- 
tained tlie jurisdiction, and proceeded with 
the cause, on the ground that the defendant 
had voluntarily appeared and answered to 
the suit. This constraction of the statute 
has been adopted and imiformly followed by 
the federal courts ever since.— Harrison v. 
Rowan [Case No. G,140]; Flanders v. Etna 
Ins. Co. [Id. 4,852]; [Grade v. Palmer] 8 
Wheat. [21 U. S.] 699; [Toland v. Sprague] 12 
Pet [37 U. S.]300; [Ii-vine v. Lowry] 14 Pet. 
[39 U. S.] 293. The question now is, has the 
Aetna Insurance Company, by legal process 
or voluntary appearance, come properly into 
this court, as a party defendant to the suit? 
The action was originally brought in the 
comt of common pleas of Poitage counts', 
by the issuing of a summons against the de- 
fendant, which writ the sheriff returned 
served by delivering a true and certified 
copy of the same, to Philo B. Conant, agent 
of said Aetna Insurance Company, at his 
office and usual place of business in said 
county. The suit was commenced in the 
state court, under the authority of the act of 
the Ohioj legislature of April 8, 1856, entitled 
"An act to regulate insurance companies not 
incorporated by the state of Ohio" (53 St. 73). 
And the mesne process was issued and served 
by virtue of said act, and the written stipu- 
lation of said company filed in the office of 
the auditor of state, duly signed and sealed, 
consenting that sei-vice of process, mesne or 
final, upon any such agent, should be taken 
and held as valid as if served upon the com- 
pany according to the laws of this or any oth- 
er state.— The state law of April 8, 1856, 
makes the filing of this stipulation in the au- 
ditor's cfiice a condition precedent to the 
transaction of any business in Ohio, by for- 
eign insurance companies. It was, therefore, 
competent for the plaintiff to bring suit 
against the defendant in the state court, upon 
a policy of insurance for risks taken in Ohio, 
by virtue of the state law. And it would 
have been equally competent for the plain- 
tiff to bring a like suit in this court, and serve 
process upon the company's agent; and this 
could be done by virtue of the consent of the 
company, contained in the stipulation filed in 
the office of the auditor of state.— By that 
stipulation the Aetna Insurance Company 
waived its privilege of being sued and served 
with process in Connecticut; and it made the 
service of process upon its agent in Ohio, as 
valid as if served upon the company itself 
according to the laws of Connecticut; and 
that stipulation is as effectual to give this 
court jurisdiction over the foreign corporation, 
as would be the voluntary appearance of the 
defendant and answering to the suit. But it 
is said, the state law can only be operative 
in the state courts; and that foreign insur- 
ance companies, by accepting its terms and 
transacting business under it, become, in legal 
efCect, domestic corporations, and therefore 



not subject to the jurisdiction of this court, in 
controversies with citizens of Ohio. "We are 
unable to see the force of this objection. The 
Aetna Insurance Company is a corporation 
created by the state of Connecticut It has 
no powers except those conferred by its char- 
ter. Those powers can neither be enlarged 
nor abridged by the legislature of another 
state. The company is, to all intents and 
pui-poses, in law, a foreign corporation, re- 
stricted, nevertheless, in its business oper.i- 
tiong, in Ohio, by certain regulations, pre- 
scribed by state authority, which regulations 
in no way affect its legal existence or its cor- 
porate powers and franchises. Its appoint- 
ment of agents, here, and the business trans- 
actions of those agents, can, by no possibility, 
make the company a corporation of this state. 
Nor is it in the power of one state, by legisla- 
tion or otherwise, to change the citizenship 
of a pei-son who is a citizen of another state, 
in order to give exclusive jurisdiction to its 
own couT-ts. 

In Hyde v. Stone, 20 How. [61 U. S.] 170, 
the supreme court expressly held, that the ju- 
risdiction of the courts of the United States 
over controversies between citizens of differ- 
ent states, can not be impaired by the laws of 
the states, which prescribe the modes of re- 
dress in their own couxts, or which regulate 
the distribution of the judicial power. In 
many cases, state laws furnish a rule of de- 
cision for the courts of the United States, and 
the forms of proceeding in these courts have 
been assimilated to those of the states, either 
by legislative enactment or by their own 
rules. But the fedei-al courts are bound to 
proceed to judgment and to afford redress to 
suitors before them, in every case to which 
their jurisdiction extends. They can not ab- 
dicate their authority or duty, in any case, in 
favor of another jurisdiction. Suydam v. 
Broadnax, 14 Pet [39 U. S.] 67; Union Bank 
V. Jolly's Adm'r, 18 How. [59 U. S.] 503. 

The proceedings for removing this cause 
from the state court being in all respects reg- 
ular and in confoi-mity to law, the motion to 
remand is overniled. 
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Case No. 8,182. 

LEE et al. v. BLANDT et al. 

[2 Fish. Pat Cas. 89; 1 Bond, 361; Merw. Pat 
Inv. 425.] 1 

Circuit Court S. D. Ohio. Slay, 1860. 

Patents— Evidence— Certified Copy of Assigx- 

MEST — LiCESSE EVIDENCE OF UTILITY — Two IN- 
VENTIONS, One Patent — Patentability — Means 
Different in Principle. 

1, A certified copy of an assignment from the 
patent office is prima facie evidence of the genu- 

1 [Reijorted by Samuel S. Pisher, Esq.; re- 
printed in 1 Bond, 361; and here republished by 
permission.] 
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ineness of the original, and may be read in evi- 
dence to fixe jury. 
[Oited in American Cable Ry. Co. v. Mayor, 
etc., of New York, 56 Fed. 152. Cited, but 
not followed, in Paine v. Trask, 5 C. C. A. 
497, 56 Fed. 233. Disapproved in Mayor, 
etc., of New York v. American Cable Ry. 
Co, 9 C. C. A. 336, 60 Fed. 1,017.] 

2. A former license from the plaintiff to the 
defendant to use the patented machine is evidence 
of the utility of the invention. 

3. There can be no question but that there may 
be a claim for two inventions in the same patent, 
if they both relate to the same machine; and an 
action can be sustained for the infringement of 
either, when they are claimed as separate and 
distinct 

4. There are two classes or kinds of combina- 
tion recognized by our patent laws which are 
properly the subjects of a patent. The first is 
one in which all the parts were before known, 
find where the sole merit of the invention consists 
in such an arrangement of them as to produce a 
new and useful result. The second is where 
some of the parts or elements of the combination 
are new, and their invention is claimed, but where 
they are used in combination with parts or ele- 
ments that were known before. There is no in- 
fringement of a combination of the first class 
unless the defendant has used all the elements; 
but tlie second class may be infringed by the 
use of a part, if it is new and the invention of the 
patentee. 

[Cited in KoweU v. Lindsay, 6 Fed. 293; 
"Washburn & Moen Slanuf 'g Co. v. Griesche, 
16 Fed. 671.] 

5. The patentee is protected against any de- 
vice whicn involves substantially the same prin- 
ciple as his own; but if another party produces 
the same result by means different in principle 
and application, then it is no infringement, for 
it would be absurd to say that the granting of a 
patent covers all possible ways of producing the 
same result. 

6. Norcross claimed "the application to circular 
saw frames, of rocker boxes and a swing frame, 
as herein set forth, and suspending said frame in 
position by means of the driving belt, as above 
described, for the free and successful operation 
of the saw by. the motion before mentioned." 
Held, that this was a claim for a single combina- 
tion of rocker boxes, swing frame, and suspension 
of the frame by the driving belt, and not a claim 
for two separate improvements. 

[Cited in Burke v. Partridge, 58 N. H. 353.] 

This was an action on the case tried by 
Judges McLEAN and LEATITT and a jury, 
to recover damages for the alleged infringe- 
ment of letters patent [No. 7,027] for an "im- 
proTement in hanging circular saws," gi'ant- 
€d to Nicholas G. Norcross January 15, 1850, 
and assigned to plaintiffs March 28, 1856. 
In his specification the inventor says: "The 
nature of my invention consists In suspend- 
ing the saw so that it can have lateral vibra- 
tion, and when thrown out of line will recov- 
er itself by the action of the driving belt, and 
tlie arrangement of the parts by -whicli it 
is sustained, -while at the same time the ar- 
bor has no lateral play in its boxes, and is 
made to fit close with shoulders, to prevent 
the oil from getting out while in operation 
—a matter of great importance when tlie mo- 
tion is so rapid as in circular saws. Tbis is 
■effected by supporting the boxes in which 
the journals of the arbor run upon standards, 
±0 which said boxes are jointed, and whicli 



are themselves jointed to the foundation to 
which they are attached, so that the arbor is 
kept horizontal, -while it is allowed, a suf- 
ficient lateral play, the motion being a 
curved line, and of course, inclining down- 
ward as the tops of the standards recede 
either way from a vertical position. To sus- 
tain the frame upright, the driving belt pass- 
es around the pulley on the arbor, up over a 
driving pulley above, and thus holds the 
frame up to the proper point, so that the saw 
is actually suspended by the belt, while it is 
kept steady and made to move properly by 
the frame below. By this an-angement it 
will be seen, that while the slightest force 
will cause the arbor to deviate a little later- 
ally the constant tendency of the reacting 
agent is to bring it back to place again. By 
this means 'I am enabled to use a much thin- 
ner saw, and save material and power to 
a great degree. * * * What I claim as 
my invention and desire to secure by letters 
patent, is the application to circular saw 
frames, of rocker boxes and a swing frame, 
as herein set forth, and, suspending said 
frame in position by means of the driving 
belt, as above described, for the free and 
successful operation of the saw by -the mo- 
tion before mentioned." The plaintiffs [Ru- 
fus S. Lee and William D. Leavitt] claimed 
that these specifications described in effect 
two distinct improvements in the circular saw. 
First, permitting the lateral motion of -the 
saw mandril, or arbor, by the device of the 
Toeker boxes and swinging fi-ame, and sec- 
ond, restoring the saw to line by the elas- 
ticity of the belt acting as a reacting agent. 
The defendants [Henry Blandy and Freder- 
ick J. L. Blandy] gave -the saw arbor end 
play in its boxes, and did not use the swing 
frame, but, in order to restore the saw to 
line, they placed a metallic spring in a box 
at the end of the mandril, so -that when, 
from any cause, the mandril was deflected, 
the spring would throw it back to place 
again. The plaintiffs claimed that the elas- 
ticity of this metallic spring in the defend- 
ants* machine was an equivalent for the elas- 
ticity of the belt in the plaintiffs', in other 
words, that both were in effect springs, and 
that the defendants had thus infringed the 
plaintiffs' patent by using their second im- 
provement. 

One or two preliminary rulings were of 
interest. The plaintiffs offered a copy of the 
assignment of Nicholas G. Norcross to them, 
of his rights, under the patent, for the state 
of Ohio, with a certificate of the patent of- 
fice, showing it to be a copy of the record 
of what purported to be the original assign- 
ment. The defendants objected, first, be- 
cause there was no proof of the validity of 
the original assignment, and second, because 
the plaintiffs must be presumed to be in pos- 
ession of the original assignment to them, 
and, therefore, a copy was not -the best evi- 
dence. THE COURT overruled the objec- 
tion, and held that the certified copy was 
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prima fade evidence of the genuineness of 
the original, and permitted it to go to the 

At a later stage of the ease, THE COURT 
held that a contract which the defendants 
had formerly made with the plaintiffs, for 
the right to use their machine, might go to 
the juiy as evidence of the utility of the Nor- 
eross invention. 

G. M. I.ee and S. S. Fisher, for plaintiffs. 
O. D. Coffin and A. G. Thurman, for de- 
fendants. 

Before McLEAN, Circuit Justice, and LEA- 
VITT, District Judge. 

LEAVITT, District Judge (charging jury). 
On January 15, 1850, a patent was issued to 
Nicholas G. Norcross. The improvement for 
which he received the patent is designated 
"an improvement in hanging circular saws." 
On March 28, 1856, Norcross, the patentee, 
assigned his rights for the state of Ohio, and 
eight other states, to the plaintiffs, Lee and 
Leavitt. 

This suit is brought for an alleged infringe- 
ment of the plaintiffs' right, in the making 
and selling of a number of circular saws, 
which, the plaintiffs claim, embodied a mate- 
rial element of the improvement patented to 
.Norcross. A great and important question, 
involving the construction of the patent, has 
been made and argued with great force. 
That is a question exclusively for the consid- 
eration of the court, and however anxious I 
might feel to avoid that legal proposition, 
and to present the whole case to the consid- 
eration of the jury, the position I occupy, and 
the duties that devolve upon me require me, 
to deliver an opinion upon it. 

On the part of the plaintiffs, it is contend- 
ed that Norcross' invention consists of two 
separate improvements: First, the use and 
application of rocker boxes and a swinging 
frame to produce lateral motion of the saw. 
Second, the action of the belt by the force of 
elasticity, in connection wiih the pulleys, to 
restore the saw to line when deflected from 
its right course. 

These are claimed by the plaintiffs' counsel 
as separate and independent improvements, 
and as being both covered bytheelaim of Nor- 
cross. They claic^ that defendants have in- 
fringed the Norcross patent by the use of 
the spiral spring in the end of the mandril, 
the office of which is to restore the saw to 
line, which spring is claimed to beamechanic- 
al equivalent for the belt in connection with 
the rocker boxes and swinging frame. 

The defendants' counsel insist: First, that 
the invention of Norcross, as set out in the 
patent, is a combination of rocker boxes, 
swinging frame, and suspension of the frame 
by the driving belt; they insist that these 
elements are claimed as an entire structure 
or machine, and that there can be no in- 
fringement unless the defendants have used 
all the parts or elements of it. They do not 



use the swinging frame or rocker boxes, and 
therefore do not infringe. And secondly, 
they insist that their metallic spring is not 
the same or an equivalent for the belt and 
its connections in the Norcross invention. 

The latter question, that of identity of the 
two inventions, is, of course, a question for 
the jury, and I do not propose, in this place, 
to say anything upon it, but will ask your 
attention to the propositions of law in re- 
gard to the construction of the claim of this 
patent. 

There can be no question but that there 
may be a claim for two inventions in the 
same patent, if they both relate to the same 
machine or structure; and an action can be 
sustained for the infringement of either one 
or the other of these separate inventions, 
where claimed as separate and distinct in 
their character. There can be no doubt, if 
one of these be infringed it is properly a sub- 
ject for an action. The question, in this case,. 
is, whether the claim is of this character— 
whether it is, in fact, a claim for two dis- 
tinct and independent inventions, or whether 
it is a claim for a combination. If a com- 
bination, what is the character of that combi- 
nation? 

There are two dasses or kinds of comoi- 
nations recognized by our patent laws 
which are properly the subject of a patent. 
The first may be defined to be one in which 
all the parts were before known, and where 
the sole merit of the invention consists in 
such an arrangement of them as to produce 
a new and useful result, or where, by adopt- 
ing parts of a machine which may have been 
known for ages, an Inventor has succeeded 
in making such an arrangement of them as 
that they produce a result never before at- 
tained, and have, in that point of view, the 
merit of originality, and are, therefore, pat- 
entable. 

There is another dass of combinations, 
where some of the parts or elements of the 
combination are new, and their invention 
claimed, but where they are used in combina- . 
tion with parts or elements that were known 
before. 

It is well settled that a patent may be ob- 
tained for the first dass of combinations, but 
it is a principle well recognized that there is 
no infringement unless the party has used 
all the elements. If the combination consists 
of A, B, C, three mechanical structures long 
known, and if the party sued has only the 
parts B, O, and not A, he is not regarded as 
an infringer; he must use all to subject him- 
self to liability. 

If the combination have the other character 
to which I have referred, being, to a certain 
extent, new, but embracing some old parts or 
elements, then there is an infringement by the 
use of that part which is new and the inven- 
tion of the patentee. In the present case, 
there is no daim or pretense that these de- 
fendants use the swinging frame and rocker 
. boxes in their saw mill; and^ therefore, if 
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the Norcross claim is to be viewed as for a 
combination, witbont anytbing new, it would 
result tbat defendants bave not infringed by 
tbeii- metbod of producing lateral motion, and 
of restoring tbe saw by tbe use of the spiral 
spring. 

Tbe language of tbe patent seems, in my 
judgment, to contemplate a macbine made up 
of a combination of different parts, aU neces- 
sary to its barmonious working, as a unit. 
It seems bardly possible to resist tbe conclu- 
sion, tbat the macbine was arranged and con- 
structed so as to produce lateral motion, and 
tbe restoration of tbe saw into line in case of 
divergence. There is no intimation tbat any 
one of tbe appliances are separate and inde- 
pendent inventions, I am obliged to state 
as my view of tbe proper construction of this 
patent, that it claims a structure or macbine 
in combination, or composed of a combina- 
tion of different elements. There is certamly 
great force in the idea tbat tbe patentee could 
not have claimed the belt per se as a nov- 
elty, and that it could only be claimed in com- 
bination with the rocker boxes and swinging 
frame, for it is only In connection with them 
that the belt could act as a restoring agent; 
and this would seem sufficient to show that 
it was not contemplated as a separate inven- 
tion, but as one of tbe parts of tbe entire com- 
bination. 

These are tbe views I bave felt it my duty 
to give the jury upon the question of combi- 
nation. I have regretted somewhat that I 
have been brought to this conclusion, as I 
am very desirous, independent of any legal 
question of this kind, growing, out of this 
specification, that tbe jury should take the 
entire case upon the facts, untrammeled by 
anything of this kind, and pass upon tbe mer- 
its, and I should be glad that it might be 
understood, even how, that the jury should 
take this case and consider it upon tbe ques- 
tion of identity, infringement and utility. I 
do not understand it to be claimed that, ex- 
cept in the use of tbe equivalent of the spring ' 
for tbe belt, there is any infringement. 

Upon the question of infringement I had 
not intended to say a word. The evidence 
has been full upon all questions of fact, and 
has been extensively commented upon by 
counsel. I shall not, therefore, go into the 
consideration of what has or has not been 
shown by the evidence. 

Upon the question of identity I will, bow- 
ever, remark tbat it is not a question as to 
the precise form or size: the point is, wheth- 
er the principle of tbe two things is the same 
or not The law is that the patentee is pro- 
tected against any other device which in- 
volves substantially the same principle. But 
if another party produces the same result by 
means different in principle and application, 
then it is no infringement, for it would oe 
absurd to say tbat the granting of a patent 
covers all possible ways of producing tbe 
same result. Such Is not tbe intention and 
spirit of tbe patent law. On the subject of 
15FED.CAS. — 10 
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the identity of these two contrivances, I need 
not extend my remarks. Tbe jury bave bad 
the benefit of models and the testimony of 
witnesses, besides tbe explanation of counsel. 
They are entirely posted upon- the character 
and features of tbe two inventions. In re- 
gard to the evidence of witnesses upon tbat 
point there is diversity. A number of intel- 
ligent witnesses, some of them experts, say 
tbat the contrivances are, in principle, tbe 
same; another large number, equally intelli- 
gent and capable, say they consider the two 
different in their action. It will be for tbe 
jury to reconcile tbe evidence, and come to 
such result as they shall think proper. 

Some question has also been made in the 
course of tbe case upon the question of util- 
ity. Some evidence has been adduced to 
show that the lateral motion provided for, is 
really of no utility. On this subject I have 
only to remark, that the general doctrine is 
undoubtedly as stated, that there is a pre- 
sumption arising from the patent itself, tbat 
tbe invention is of some degree of utility; 
but that it is not conclusive, and the other 
party may show that it is useless and worth- 
less. You will remember upon this point 
there was some diversity of opinion. Some 
of the witnesses have stated not only that 
they considered it of no benefit, but a disad- 
vantage. I would state tbat, if tbe jury find 
a substantial identity, it does not lie in tbe 
mouths of the defendants to say that the ma- 
chine they use is of no utility, tbat is, upon 
the hjiiothesis tbat if there is identity, it 
does not become them to say that what they 
have appropriated is of no utility, as the 
mere fact that they have appropriated it, is 
evidence that they regarded it as of utility. 

The jury found a verdict for the defendants. 
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LEE V. BOWBN et al. 

[5 Biss. 154.] 1 

Circuit Court, N, D. Illinois. July, 1870. 

Eights of Holder of Bili* of Lading — Bights 
of coxsignee. 

The bona fide holder of a draft drawn against 
goods shipped, with bill of lading assigned, has a 
lien upon the goods in the hands of the consignee, 
and can recover from him the proceeds of their 
sale, even though the consignor be indebted to 
the consignee on general account. 

Bill for an accounting and to recover of 
defendants tbe proceeds of goods consign- 
ed to them, the bill of lading for which bad 
been assigned to complainant by tbe con- 
signor as security for bis draft drawn 
against tbe goods shipped. 

BLODGETT, District Judge. In the fall 
of 1865, King & Pennock were manufactur- 
ers of cotton goods at Pittsburg, Penn., 

1 [Reported by Josiah H. Bisseli, Esq., and 
here reprinted by permission.] 
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and Bowen Bros., wholesale mercliants in 
tliis city, acting as factors for King & Pen- 
nock. Owing to a decline in values and 
other embarrassments, King & Pennock Ije- 
came unable to go on with their business 
without assistance, and, in order to prevent 
their stopping, Bowen Bros, agreed to ad- 
vance their drafts or acceptances to them, 
to be paid in manufactured goods, which 
were to be shipped from Pittsburg to Bow- 
en Bros, as fast aS manufactured, to meet 
such acceptances. In pursuance of this ar- 
rangement, Bowen Bros, between Decem- 
ber, 1865, and the 1st of April, 1S68, ad- 
vanced and paid, for account of King & 
Pennock, about $25,000. The goods which 
it was expected would have met those ac- 
ceptances had been shipped to Bowen Bros., 
of Chicago; but, owing to a decline in val- 
ues during the winter and spring, there was 
a balance due Bowen Bros, of nearly ?8,- 
000 on general account. Under this state of 
facts, King & Pennock, on the 11th of April 
1866, shipped by the Pittsburgh & Ft 
Wayne R. R,, to Bowen Bros., at Chicago, 
six bales of sheeting, and simultaneous 
with this shipment drew their draft, paya- 
ble to their own order, for ?1,030, which 
they negotiated to plaintiff, transferring to 
him, also as security for the payment of 
the draft, the shipping bill of said six bales 
of sheeting. At the same time they advised 
Bowen Bros., by letter, of the shipment 
and of the draft. The shipment was re- 
ceived in due course of business, and also 
the letter advising Bowen Bros, of the draft 
and the disposition to be made of the ship- 
ment. The draft was duly presented for 
acceptance and protested for non-accep- 
tance. Bowen Bros., when the goods came 
to hand, sold them and passed the proceeds 
to the credit of King & Pennock, on gen- 
eral account. They refusing to pay the 
draft, complainant files this bill to compel 
Bowen Bros, to account to him for the pro- 
ceeds of the goods. 

I think the complainant acquired a lien 
upon the goods by the transfer to him of 
the shipping bill as attendant upon the 
draft which had been negotiated to him, 
and that Bowen Bros, had no right to ap- 
ply the proceeds of the goods to the pay- 
ment or liquidation of their general bal- 
ance. The authorities all concur that a 
consignor may create a lien of this kind, 
and that the consignees have no right to dis- 
regard it. The rule seems to me a salutary 
one, and one, in fact, without which the com- 
mercial business of the country. could hardly 
be transacted. The crops of the West could 
scarcely be moved if this well-established 
Tjusiness rule were now to be overturned, as 
■every man at all familiar with affairs knows 
that the usual course of shipments and busi- 
ness transactions of this country is, that 
banks make advances on drafts drawn upon 
bills of lading or shipping bills of essentially 
±he character of the one before us. 



Decree for complainant for the value of the 
goods. 

In support of the text, consult Bank of Ro- 
chester V. Jones, 4 N. Y. 497. 
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Case No. 8,184. 

LEE V. CASSIN. 

[2 Cranch, 0. C. 112.] i 

Circuit Court, District of Columbia. June 
Term, 1815. 

Bills and Notes— Demand Note — When Cause 
OF Action Acckues — LmiTATios of Ac- 
tions— Lex Loci Contractus. 

1. Upon a note payable on demand, the cause of 
action does not accrue until demand made; and 
if tiie defendant remove before demand, the act 
of limitations is no bar. 

2. The act of Maryland is no bar, in tlie county 
of Washington, D. C, to an action upon a note 
made by the defendant in Massachusetts, if fhe 
plaintiff has always resided in that state; and to 
the plea of the statute he may reply that he was 
beyond seas, &c. 

Assumpsit upon the defendant's promissory 
note, made in Massachusetts, where all the 
parties resided. There was a count also for 
money had and received. The defendant 
pleaded, 1st. Non assumpsit. 2d and 3d. Non 
assumpsit, and actio non aecrevit infra tres 
annos, xmder the Maryland act of limitations. 
4th. Non assumpsit infra sex annos, under the 
act of limitations of Massachusetts. The note 
was payable on demand, and to the 4th plea 
the plaintiff replied that the defendant re- 
moved from Massachusetts before demand, 
and consequently before the cause of action 
accrued; and that he left no property, &c. 
To the 2d and 3d pleas the plaintiff replied 
that he was beyond seas, &c. To these repli- 
cations the defendant demurred. 

Mr. Wallach and Mr, Jones, for plaintiff. 

The statute of limitations of Massachusetts 
is no bar here. It is to be considered as a 
statute of limitations of a foreign state which 
does not extinguish the right, but the remedy 
only in that state. Williams v. Jones, 13 
East, 439; Pearsall v. D wight; 2 Mass. 84; 
Nash V. Tupper, 1 Caines, 402. The plaintiff 
has never been in the District of Coliunbia; 
the statute of Maryland, therefore, cannot 
apply to him. He has always been within the 
exception of peraons beyond seas. Searight 
V. Calbraith, 4 Dall. [4 U. S.] 327; Cou- 
framp v. Bunel, Id. 419; Ruggles v. Keeler, 
3 Johns. 263. 

Mr. Key, contra. 

The lex loci conti-actus governs the case. 
Ball. Lim. 84. The note being payable on 
demand, the cause of action arose as soon 
as the note was signed; and consequently 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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before tlie defendant left th6 state, so that 
the statute of limitations of Massachusetts 
had hegnn to run before he removed. 

THE COURT (ilORSELI/, Circuit Judge, 
not sitting) was of opinion that on a note pay- 
able on demand, the cause of action does not 
accrue so as to make the statute of limita- 
tions begin to mn until a demand be made. 
That the removal of the defendant from Jlas- 
sachusetts, before the cause of action accrued, 
was a bar to the statute of limitations of 
Massachusetts; and the replication that the 
plaintiff was beyond seas, was a bar to the 
statute of Maryland. 
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Case Wo. 8,185. 

LEE V. CHASE. 

[1 Hughes, 402.] i 

Ottcnit Court, B. D. Vkginia, July 7, 1874. 

Tax Bales— Role not to Keceivb Taxes Except 
PKOM OwsEK — Texder Waived. 

1. Under the ae<- of June 7th, 1862 [12 Stat. 
422], "for the collection of the direct tax in in- 
siirrectionary districts," etc., as construed in Ben- 
nett V. Hunter, 9 Wall. [76 U. S.] 326, a tender 
by a relative of the owner of the tax due upon 
properly advertised for sale, is a suflncient tender. 
And if the tax commissioners have, by an estab- 
lished general rule announced, tliat they wiU not, 
and a uniform practice under it refused, to receive 
the taxes due unless tendered by the owner in per- 
son, even a formal offer by another to pay is un- 
necessary. It is enough if a relative, friend, or 
agent of the owner "went to the* ofiSee of the 
commissioners to seeafterthe paymentof the tax 
•on the properly, but made no formal offer to pay 
because it was in effect waived by the commis- 
sioners, they declining to receive any tender un- 
less made by the owner in person." 

2. Precedent given of proceedings under the 
acts of May 9 and June 8, 1872, § 2 (17 Stat. 
•89, 332), and under supreme court decisions in 
Bennett v. Hunter, 9 Wall. [76 U. S.] 326, Smith 
v. Turner, 14 Wall. [81 U. S.] 553, and Tacey 
V. Irwm, 18 Wall. [85 U. S.] 549, 

[This was a proceeding in equity by 
Oeorge Washington Custis Lee against Azro 
Chase, sole heir of George W. Chase, de- 
■ceased,] 

F. L. Smith, for plaintiff. 

W. W. Willoughby, for defendant 

The finding of the court, and the judgment 
rendered, were as follows, and were based 
upon the late decision of the United States 
supreme court in the case of Tacey t. Ii'win, 
18 Wall. [85 U. S.] 548. 

The finding was agreed by counsel. 

HUGHES, District Judge. And now at 
this day, to wit, the 7th day of July, 1874, 
the issues of fact in this cause having been 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



tried and determined by the court without 
the intervention of a jury, pursuant to a 
stipulation, in writing, duly signed and filed, 
the court makes the following finding upon 
the facts: 

Long prior to December, 1867, George W. 
P. Custis was seized in fee of the tract of 
land in the declaration mentioned; and by 
his last will and testament, an oflice copy of 
which is herein inserted, did devise as fol- 
lows, to wit: "In the name of God, Amen. 
I, George Washington Parke Custis, of Ar- 
lington, in the county of Alexandria, and 
state of Virginia, being sound in body and 
mind, do make and ordain this instrument 
of writing as my last 'will and testament, 
revoking all other wills and testaments 
whatever, I give and bequeath to my dear- 
ly beloved daughter and only child, Mary 
Ann Randolph Lee, my Arlington House es- 
tate, in the county of Alexandria, and state 
of Virginia, containing eleven hundred acres, 
more or less, and my mill on Four Mile Run, 
in the county of Alexandria, and the lands 
of mine adjacent to said mill, in the counties 
of Alexandria and Fairfax, in the state of 
Virginia, the use and benefit of all just men- 
tioned, during the term of her natural life, 
together with my horses and carriages, fur- 
niture, pictures, and plate, during the term 
of her natm-al life. On the death of my 
daughter, Mary Abn Randolph Lee, all the 
property left to her during the term of her 
natural life, I give and bequeath to my eld> 
est grandson, George Washington Custis 
Lee, to him and his heirs forever, he my 
eldest grandson, taking my name and arms. 
I leave and bequeath to my four grand- 
daughters, Mary, Anna, Agnes, and Mildred 
Lee, to each ten thousand dollars. I give 
and bequeath to my second grandson, Wil- 
liam Hemy Fitzhugh Lee, when he shall 
be of age, my estate caJled the White House, 
in the county of New Kent, and the state 
of Virginia, containing four thousand acres, 
more or less, to him and his heirs forever. 
I give and bequeath ta my youngest grand- 
son, Robert Edward Lee, when he is of age, 
my estate in the county of King William, 
and state of Virginia, called Romancocke, 
containing four thousand acres, more or 
less, to him and his heirs forever. My es- 
tate of Smith's Island at the capes of Vir- 
ginia, and in the county of Northampton, 1 
leave to be sold, to assist in paying my 
granddaughters' legacies, to be sold in such 
manner as may be deemed by my executors 
most expedient. Any and all lands that 1 
may possess in the counties of Stafford, 
Richmond, and Westmoreland, I leave to be 
sold to aid in paying my granddaughters' 
legacies. I give and bequeath my lot in 
square No. 21, Washington City, to my son- 
in-law, Lieutenant-Colonel Robert E. juee, 
to him and his heirs forever. My daughter, 
Mary A. R. Lee, has the privilege by this 
will of dividing my famiiy plate among my 
grandchildren; but the Mount Vernon alto- o 
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gether, and every article I possess relating 
to WasMngton, and that came from Mt. 
Vernon, is to remain witli my daughter at 
Arlington House, during said daughter's 
life, and at her death to go to my eldest 
grandson, George Washington Custis Lee, 
and to descend from him entire and un- 
changed to my latest posterity. My estates 
of the White House, in the county of New 
Kent, and Romancocke, in the county of 
Bang William, both being in the state of 
Virginia, together with Smith's Island, and 
the lands I may possess in the counties of 
Stafford, Richmond, and Westmoreland coun- 
ties, are charged with the payment of uie 
legacies to my granddaughters. Smith's Is- 
land, and the aforesaid lands in Stafford, 
Richmond, and Westmoreland, only are to be 
sold; the lands of the White House and 
Romancocke to be worked, to raise the 
aforesaid legacies to my four granddaugh^ 
ters. And upon the legacies to my fout 
granddaughters being paid, and my estates 
that are required to pay the legacies being 
clear of debt, then I give freedom to my 
slaves; the said slaves to be emancipated 
by my executors in such manner as to my 
esecutors may seem most expedient and 
proper; the said emancipation to be accom- 
plished in not exceeding five years from the 
time of my decease. I do constitute and ap- 
point as my executors, Lieutenant-Colonel 
Robert Edward Lee, Robert Lee Randolph, 
of Eastern View, Right Reverend Bishop 
Meade, and George Washington Peter. This 
will, written by my own hand, is signed, 
sealed, and executed the twenty-sixth day 
of Mai'ch, eighteen hundred and fifty-five. 
(Seal) George Washington Parke Custis. 
Witness: Martha Custis Williams. W. Eu- 
gene Webster." 

The said tract of land was devised to his 
daughter, Mary Ann Randolph Lee, during 
the term of her natural life, and on her 
death was devised to his eldest grandson, 
G. W. Custis Lee, the plaintiff in this case, 
and to his heirs forever; the said Mary Ann 
Randolph Lee departed this life on the 5th 
of November, 1873; said last will and tes- 
tament was admitted to probate in the coun- 
ty court of Alexandria, Virginia, on tne 7th 
day of December, 1857, as appears by the 
copy of certificate of the clerk of said court, 
as follows: *'At a county court held for 
Alexandria county, on the 7th day of Decem- 
ber, 1857, the foregoing paper writing, pur^ 
porting to be the last will and testament 
of George Washington Parke Custis, was 
produced in court for probate by Robert B. 
Lee, one of the executors named therein, and 
Cassius P. Lee was sworn as a witness, 
who deposed that he is well acquainted with 
the handwriting of George W. P. Custis, and 
that he verily believes the whole of said 
paper writing, together with the signature 
thereto, are in the genuine handwriting of 
said George W. P. Custis. Robert E. Lee, 
one of the executors named in the last will 



and testament of George W. P. Custis, quali- 
fied and gave bond with security according 
to law, the security having justified. Teste: 
B. H. Berry, Clerk." 

On the 11th day of January, 1864, the said 
premises in the declaration mentioned were 
sold by the United States direct tax com- 
missioners for Virginia, appointed under the 
act of congress approved June 7th, 1862, 
entitled "An act for the collection of the ux- 
rect tax in insurrectionary districts within 
the United States, and for other pui-poses," 
and amendments thereto. The said proper- 
ty was sold by said commissioners as land 
liable to be sold under the provisions of the 
7th section of said act, because the direct 
tax imposed upon said property by the act 
of August 5th, 1861, imposing a direct tax, 
had not been paid. The property was pur- 
chased at said sale by George W. Chase, 
since deceased, leaving the defendant his 
sole heir-at-law, at the price of four thou- 
sand one hundred dollars, who received from 
said commissioners a certificate of sale, in 
the words and figures following: (The cer- 
tificate is omitted.) 

Before the commencement of this suit, and 
prior to January 1st, 1874, under and by 
virtue of said certificate of sale, and a» 
heir-at-law of G. W. Chase, the said defend- 
ant entered upon and now holds the said 
property. The said tax commissioners en- 
tered upon the discharge of their duties in 
the city and county of Alexandria, Va., in 
the month of June, 1863. On the 14th day 
of September, 1863, they fixed the amount of 
the said direct tax chargeable respectively 
upon the several lots and parcels of ground 
in said city „ and county, including the prop- 
erty in controversy in this cause. On the 
11th of September, 1863, they caused to be 
inserted in a newspaper published daily in 
Alexandria, Va., the following notice: No- 
tice to owners of real estate: "The under- 
signed commissioners hereby give notice 
that they will be ready at their oflBce, cor- 
ner of Washington and Prince streets, Alex- 
andria, on and after the 14th of September 
next, to receive the direct tax assessed and 
fixed by them on the lots and tracts of land 
in the city and county of Alexandria, undeD 
and by virtue of an act of congress, entitled 
*An act for the collection of direct taxes in 
insurrectionary districts within the United 
States, and for other purposes.' Office hours 
from 8% o'clock a. m. to 2% p. m. John 
Hawxhurst, W. J. Boreman, G. F. Watson, 
Commissioners." 

The said commissioners, in perfoi-ming 
their duties under the said act of June <th, 
1862, did not, at any time or in any ease, 
make or cause to be made any demand for 
the payment of the tax, either upon the 
owner or occupant of the property respec» 
tively liable therefor, or upon any person 
whatever, and they made no effort in any 
case, of any kind whatever, to collect said 
tax, before proceeding to a sale of the land. 
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except the publication of the said notice of 
September 11th. On the expiration of six- 
ty days from the 14th of September, 1863, 
the said commissioners treated all of said 
property in said city and county on which 
the tax remained unpaid, as forfeited to the 
United States, and liable to sale under said 
seventh section of said act of June 7th, 1862, 
and they proceeded, from time to time, to 
advertise the same for sale accordingly. 
Pending the advertisement of property for 
sale under the said seventh section, said 
commissioners, pursuant to a general rule 
adopted by them to that effect, invariably 
refused, in all cases, to receive the tax upon 
property so advertised, unless tendered by 
the owner in his own proper person, and 
notwithstanding the tender of the tax by 
an agent, relative, or friend of the owner, 
the commissioners, nevertheless, treated and 
sold the property as delinquent This rule 
and practice was established and followed . 
by them, pursuant to instructions from some 
officer of the treasury department Appli- 
cations were made to said commissioners 
by the agents and friends of absent owners 
to pay the tax upon advertised property and 
save it from sale; which applications, imder 
the operation of said rule and practice, were 
uniformly refused by the commissioners. No 
note, record, or memorandum of such ap- 
plications was kept or made by the commis^ 
sioners, though such applications were fre« 
quent « 

The premises in the declaration mentioned 
were sold as aforesaid by the commissioner*' 
without the knowledge or consent of tbe said 
Mary Ann R. Lee or of the said plaintiff, 
both of whom were absent from Alexandria, 
and within the Confederate military linea 
from May, 1861, until May, 1865, continu- 
ously, and were not within the said county 
during that time. The amount of taxes, 
costs, and penalties due upon the said land 
at the time of the sale to the United States 
under the said act was forty-six dollars anu 
ninety-seven cents, which, together with in- 
terest costs, and expenses of sale, has been 
brought into court and deposited with tne 
clerk of this court for the use of the United 
States, and the whole amount of which is 
sevenl7-six dollars and seventy-five cents. 

Wherefore, it is considered by the court 
that the plaintifE do recover of the defendant 
the premises in the declaration mentioned, 
according to the finding of the court, and 
that he recover also Ms costs by him about 
his suit in this behalf expended. 

NOTE. The tract of land mentioned in the 
foreRoinfr ease was devised by the following 
clatise of General. George Washington's will to 
Mr. Gustis: "Fourth. Actuated by the princi- 
ple already mentioned, I give and bequeath 'to 
George Washington Parke Gustis, the grandson 
of my wife, and my ward, and to his heirs, the 
tract of land I hold on Four Mile Run, in the 
vicinity of Alexandria, containing one -thousand 
two hundred acres, more or less, and my entire 
square, number twenty-one, in the city of Wash- 
ington." The tract was afterwards called , by 



Mr. Gustis, "Washington Forest." but is known 
locally as the "Gustis Mill Property." 

[The same plaintifE brought suit against oth- 
er defendants who had bought at tax sale other 
property belonging to him known as "The Ar- 
lington Estate." The case is reported in full in 
Gases Nos. 8,191, and 8,192.] 
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LEE et al. v. CHILLIGOTHE BRANGH 
BANK. 

[1 Bond. 387; i 2 Leg. & Ins. Rep. 10.] 

Circuit Court S. D. Ohio. Oct Term, 1860. 

Bills and Notes — ^Words oe Indorsement — ^Re- 
striction. 

1. The law does not require any particular form 
of words in the transfer of negotiable paper. 
Any words which show an intention to transfer a 
note or bill, without restriction or limitation, will 
constitute a valid indorsement and the indorsee, 
upon non-payment may resort to the prior par- 
ties. ' " 

2. An indorsement on a bill of exchange of the 
words, "Credit my account— James B. Scott, 
Cashier," is restrictive in its character, and sus- 
pends the further transfer and negotiability of the 
bill. 

[Cited in Bank of Metropolis v. Fhrst Nat 
Bank, 19 Fed. 303.] 

3. Such an indorsement is suflacient to apprise 
subsequent indorsees of the hill that no authority 
existed authorizing a transfer to them. 

[Cited in brief in Bristol Knife Go. v. First 
Nat Bank, 41 Conn. 424.] 

[This was an action by James Lee and 
Co. against the ChiUicothe Branch Bank of 
the State of Ohio.] 

H. H. Hunter and H. Stanbery, for plain- 
tiffs. 

C. D. Coffin, S. P. Vinton, and A. G. Thur- 
man, for defendants. 

LEAVITT, District Judge. The plaintiffs, 
as they allege, are the holders and in- 
dorsees of fourteen bills of exichange; and 
this action is brought against tbe Ghillicothe 
branch of the State Bank of Ohio, as the in- 
dorser of the bills. They amount In the 
whole to about fifty thousand dollars, and 
were drawn by different persons at Ghilli- 
cothe, on Edwin Ludlow, cashier of the 
Ohio Life Insurance and Trust Company at 
New York, payable to the order of James 
B. Scott cashier. The declaration contains 
a special count on each of the bills, together 
with the usual money counts. It is averred 
that the Ghillicothe Bank indorsed the bills 
by "the name of James B. Scott, its cash- 
ier;" and that, not being paid at maturity, 
they were protested for non-payment of 
which the bank had due notice. 

A jury has been sworn, and the plaintiffs 
to sustain their action have offered in evi- 
dence the several bills referred to. They are 
objected to by the counsel for the defendant, 
as not showing any title in the plaintiffs, 
or any right of action in them as indorsees. 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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This objectioii is urged by counsel, on sev- 
eral grounds, wliich have been brought to 
the notice of the court, and fully argued. 
In the brief views I propose to submit, I 
shall limit myself to the question: What is 
the coiistruction and legal effect of the in- 
dorsements of the bills by Scott to Ludlow. 
If these indorsements restricted the further 
negotiability of the bills, it will be obvious 
that Ludlow had no authority to transfer 
them to the plaintiffs, and they can have 
no standing in courts as indorsees. 

The indorsements on each of the bills is 
in these words: "Credit my account— James 
B. Scott, Cashier." And the question pre- 
sented is, whether they import an unquali- 
fied and unrestricted transfer to Ludlow, 
with the right to transfer to others, and thus 
continue their circulation as negotiable pa- 
per. This, it is insisted by the counsel for 
the plaintifEs, is the legal effect of the in- 
dorsement to Ludlow. On the other hand, 
it is claimed that the indorsements by the 
cashier of the Chillieothe Bank were intend- 
ed solely to authorize Ludlow to hold the bills 
until their maturity, and receive the pro- 
ceeds, and place them to the credit of the 
bank; and that by a fair and natural con- 
struction of the words used, the intention to 
restrict the further negotiability of the pa- 
per is legally inferable. Or, if the paper 
could in any sense have been subsequently 
transferred by Ludlow, it could only be on 
the condition and for the purpose stated in 
Scott's indorsement, and that this limitation 
applies to it in the bauds of any subsequent 
holder or transferee. 

It is not controverted that the Chillieothe 
Bank, as the holder of the bills, had a right 
to direct to whom the proceeds should be 
paid, and to designate the specific purpose 
to which they were to be applied. And the 
only question is, whether the words, "credit 
my account," which precede the signature of 
Scott, imply an intention to qualify and re- 
strict the opetation of the indorsements. It 
is unquestionably true, that the law does not 
require any particular form of words in the 
transfer of negotiable paper. Any words 
which show an intention to transfer a note 
or bill, without restriction or limitation, will 
constitute a valid indorsement, and the in- 
dorsee upon nonpayment may resort to the 
prior parties. Indorsements, however, not 
intended to restrict the further negotiability 
of paper, are usually designated, either as in 
full, or in blank. An indorsement is said to 
be in full when the name of the assignee or 
transferee is stated witliout any words of 
limitation. The usual form of a full in- 
dorsement is: "Pay to A, B., or order." An 
indorsement in blank is perfected by the 
mere signature of the indorser across the 
back of the paper, without prefix or affix. In 
the latter case the paper n^ay be subsequent- 
ly transferred by delivery; but in either case 
it goes into circulation unclogged by any 
condition or limitation. These are familiar 



principles of commercial law, which do not 
require the citation of authorities to sustain 
them. It would seem to be a very clear 
proposition that the indorsements by Scott 
to Ludlow do not fall within either of the 
classes referred to. They are not indorse- 
ments in full, because there is no designa- 
tion of the assignee or transferee. They are 
not blank indorsements, because there are 
words before the signature, which have sig- 
nificance, and which a subsequent holdei 
would have no authority to strike out, and 
thus convert them into simple indorsements 
in blank. 

In the progress of the arguments, very full 
references were made to elementary writers 
on the law of negotiable paper, and many 
reported cases have been cited bearing on 
the question before the court It is hardly 
necessary to notice these authorities in de- 
tail. It may be stated, however, that the 
general doctilne sustained by the authorities 
axid cases cited, is that effect will be given 
to any words used by an indorser, showing 
the specific purpose of the indorsement, ai.a 
directing payment to be made to a particu- 
lar person or for a special purpose; and that 
subsequent holders of the paper take it sub- 
ject to the limitation imposed. That the 
words, "credit my account," which precede 
the name of Scott in the indorsements under 
consideration, are within this principle, 
seems quite clear. It is true that among the 
» many cases cited by counsel, there are none 
in which this precise form of words is used. 
But the principle is fully recognized, and 
these authorities are entitled to respect as 
giving it the highest judicial sanction. With- 
out stopping to analyze the many cases re- 
ferred to, in which indorsements have been 
held to be restrictive in their character, as 
suspending the further negotiability of com- 
mercial paper, the following instances may 
be briefly stated: "Pay to my use." "Pay to 
A. only." "Pay the coAtents to the use of B. 
only." "Pay the money to my servant for 
my use." "Carry this bill to the credit of A." 
"The within must be credited to L. H. value 
in account." "Pay to J. P., or order, for ac- 
count of T. & W." Chit. Bills, 176, 177; Byks. 
Bills, 121 (marginal paging); Edw. Bills & 
N. 27T, 278; Story, Bills, § 211; 2 Burrows, 
1227; Doug. 637; 8 Taunt. 100, 15 E. C. L. 
319; 3 Mass. 227, 5 Mass. 544. 

As before intimated, the words, "credit my 
account," can not be supposed to have been 
used without a meaning and a purpose. 
They were clearly intended as a naked au- 
thority to Ludlow to receive the proceeds of 
the bills, and credit them to the account of 
the Chillieothe Bank. This is their fair im- 
port; and that they were so intended by 
Scott can not be doubted. He is the cashier 
of an impoitant banking institution, and 
may be presumed to be familiar with all the 
different ways of transferring negotiable pa- 
per. He is, without doubt, cognizant, not 
only of the form, but the legal effect of the 
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various species of indorsements in nse among 
bankers and commercial men. Tliat he did 
not intend the transfer of the paper to Lud- 
low to have the effect of the usual indorse- 
ment, either in full or in blank, may be in- 
ferred from the fact that the words used 
negative such a purpose. "Why adopt the 
words, "Credit my account," if the usual in- 
dorsement had been intended? The words 
are equivalent to a direction to Ludlow to 
credit the proceeds to the Ohillicothe Bank 
on account, instead of making an actual re- 
mittance of the funds. They are in effect, 
as if he had written: "Pay the proceeds to 
the bank, by a credit of the amount to its 
account." If such had been the form of the 
indorsements, could there have been a pos- 
sible doubt as to their meaning? 

Although in the present posture of this 
ease, the court can not notice the known 
course of business between Ohio banks and 
those in New York, or the business relations 
existing between the institution represented 
in that city by Ludlow, and the Ohillicothe 
Branch Bank, yet it is not perhaps a strain- 
ed inference from the words used by Scott, 
that thei-e were existing accounts between 
them, and a balance due from the latter to 
the former, which was to be reduced or paid 
by the application of the proceeds of the 
bills in question. The transaction is suscep- 
tible of this view from the language in which 
the indorsements are couched. And thus 
viewed, it needs no argument to prove that 
it was decidedly in bad faith for Ludlow to 
use the paper for a purpose not in the con- 
templation of the indorser, and greatly to 
the hazard of the Ohillicothe Bank. This, it 
is true, under ordinary circumstances, could 
not affect the rights of these plaintiffs with- 
out knowledge of the dishonest purpose of 
Ludlow in making the transfer. But the 
words of the indorsements to Ludlow, were 
sufficient to apprise the plaintiffs of the real 
character of the transaction, and operate as 
a notice to them that Ludlow had no author- 
ity to indorse the paper to them, so as to 
divert the proceeds from the object intended. 
I confess to some incredulity as to the good 
faith of the plaintiffs in this transaction. I 
am slow to believe that a banker or business 
man, of reasonable intelligence, with the 
qualified indorsement of Scott before him, 
would have taken this paper, with the hope 
or expectation that the Ohillicothe Bank 
would be liable as an indorser, in case of 
non-payment by the drawers. 

It would not be proper to indulge in any 
speculative remarks in regard to this trans- 
action, as between Ludlow and the plaintiffs. 
There may be facts involved which will 
never be brought to the light of day, and 
which, if fully developed, would reveal great 
frauds. This consideration, however, can 
not influence or control the decision of the 
court, on the question before it. There seems 
to be enough, in the very vestibul^ of this 
case, to warrant the legal conclusion that 



these plaintiffs received the bills in question 
with full notice that Ludlow had no right to 
transfer them in any other sense, or for any 
other purpose than that indicated by the 
terms of the indorsements, and that they 
have no standing in court as indorsees, and 
no right of action on these bills. In the 
judgment of the court, therefore, these bills 
can not go in evidence to the jury. 

As this view is decisive o:^ the case, it is 
unnecessary- to discuss the other objection 
presented by counsel, namely: that the offi- 
cial character of Scott, as the cashier of the 
Ohillicothe Branch Bank, does not appear in 
the bills, or by his indorsement, so as to cre- 
ate a legal liability in the bank as indorser. 
The point has been strenuously urged by 
counsel, but for the reason indicated, I give 
no opinion upon it. 

The plaintiff thereupon submitted to a non- 
suit 

[For another case between the same parties, 
involving the same points and the same matter, 
see Case JNo. 8,187.] 
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LEE et al. v. OHILLICOTHE BRANCH OF 
STATU BANK. 

[1 Biss. 325.] 1 

Circuit Court, S. D. Ohio. July Term, 1860. 

Bills of Exchange — Indorsement — "Pat to Ac- 
count OF," Etc., is Restrictive, and Not a 
Transfer — Holder op Restuicted Bill is 
Trustee — Paye^ has Power to Limit — Re- 
strictive Indorsement Gives an Equity — 
Party tvhosb Name not on Bill cannot be 
Sued. 

1. An indorsement on a hill of exchange, "cred- 
it my account," is restrictive, and. puts an end to 
its negotiability. It is an appropriation of the 
proceeds which renders any other appropriation 
illegal. The erpdit should be given when the bill 
became payable— this is the ordinary course of 
dealing, and the court will not presume a different 
course. 

2. Whether an indorsement is restrictive de- 
pends upon the intention of the parties, as ex- 
pressed. 

3. Such an indorsement implies an open ac- 
count, which is to be credited, and this can only 
be done by payment. Entering the bill, either be- 
fore or after maturity, as a credit on the ac- 
count, would not be within the order— the words 
are mandatory. 

4. An indorsement to pay for the use, or ac- 
count of the indorser, is not an assignment of the 
security, but only an authority to receive the 
money, and imports that the indorsee receives the 
bill for a special purpose, and as trustee for the 
indorser; it is equivalent to a direct notice to 
every party to* whom it may be afterwards pre- 
sented, that be has not a right to dispose of it 
as his own property. 

5. A holder who takes a bill, the drculation of 
which is restricted by indorsement, cannot in good 
faith sue the draver or acceptor, but holds the 
bill or its proceeds as trustee for the restraining 
party. 

6. The payees having the absolute property in 
the bill, and the right of disposition thereof, has - 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the power of limiting the payment to whom he 
pleases. 

7, If a bill be restrictively indorsed, a subse- 
quent indorser takes it upon the same trust that 
was devolved upon the first indorsee. 

8. But the indorsement, though not conveying 
the property in the bill, gives an undoubted equitv 
to the money to be paid; and this it is the safer 
and better course to enforce. 

f' -^ party whose name does not appear upon a 
bill of exchange cannot be sued upon it. His 
name may be signed by an agent, but it mast a:p- 
pear that the agent undertook to bind his princi- 
pal. 

This was an action brouglit by the plain- 
tiffs, as indorsees of the defendants, on 
fourteen bills of exchange. The special 
counts aver that the bills were drawn by 
certain named persons at CMllicothe, Ohio, 
on one Edwin Ludlow, of New York, by the 
name of B. Ludlow, Esq., cashier, Oliio 
Life Insurance and Trust Company, paya- 
ble to the order of the defendant, "by the 
name and style of James B. Scott, its cash- 
ier,"— acceptance waived; that the defend- 
ant, by its cashier, then and there, for the 
purpose duly authorized, indorsed and de- 
livered the bills to said Edwin Ludlow, cash- 
ier, who indorsed them to the plaintiffs; that 
they were duly presented and protested for 
non-payment, and notice given to the de- 
fendant. The defendant was a corporation 
created under the law of Ohio; and the Ohio 
Life and Trust Company was also a corpora- 
tion chartered under the laws of Ohio, each 
being vested with banking powers. The 
principal office of the trust company has al- 
ways been in Cincinnati; but for many 
years its principal cashier kept an office in 
the city of New York, called its "New York 
Agency." 

Hunter & Dougherty and Henry Stanberry, 
for plaintiffs, cited the following cases of re- 
strictive indorsements: 

Edie V. East India Co., 2 Burrows, 1216; 
Aneher v. Bank of England, 2 Doug. 637; 
Treuttel v. Barandon, 8 Taunt 100; Lloyd 
V. Sigourney, 5 Bing. 525; Attenborough v. 
Mackenzie, -36 Eng. Law & Eq. 562; Theo- 
bold V. Hare, 8 B. Mon. 39. 

Vinton, Thurman, Taft & Pe"rry, counsel 
for defendant, filed an elaborate brief, citing 
the following eases on restrictive indorse- 
ments: 

Snee v. Prescot, 1 Atk. 249; Edie v. East 
India Co., 2 Burrows, 1227; Aneher v. Bank 
of England, 2 Doug. 637; Treuttel v. Baran- 
don, 8 Taunt. 100; In re Nunn, 15 E. C. L. 
319; Lloyd v. Sigourney, 5 Bing. 525; Gully 
V. Bishop of Exeter, 15 E. O. L. 527; Rice 
V. Stearns, 3 Mass. 227; Wilson v. Holmes, 
5 Mass. 544; Drew v. Jacocks, 2 Murph. 138. 

No action can be maintained against the 
defendant upon these bills because his name 
does not appear upon them. Pentz v. Stan- 
ton, 10 Wend. 271; Stackpole v. Arnold, 11 
Mass. 28; Leadbitter v. Farrow, 5 aiaule & 
S. 348; Wilson v. Rastall, 4 Term R, 757. 
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The defendant's cashier had no power to 
transfer the bill. No such power -was ex- 
pressly given him, and he could not derive 
it from custom. Hallowell & A. Bank v. 
Hamlin, 14 Mass. 180; Haitford Bank v. 
Barry, 17 Mass. 97; Wyman v. Hallowell & 
A. Bank, 14 Mass. 58; Salem Bank v. Glouces- 
ter Bank, 17 Mass. 29. The transfers by Lud- 
low to the plaintiffs being fraudulent, the 
onus lies on the plaintififs to prove bona fides 
and the payment of a valuable consideration, 
or pai-ting with value. McKesson v. Stan- 
berry, 3 Ohio St. 156; U. S. v. Price [Case 
No. 16,090]; Paterson v. Hai-dacre, 4 Taunt. 
116; Smith v. Braine, 3 Eng. Law & Eq. 
379; Woodhull v. Holmes, 10 Johns. 231; 
Skilding v. Warren, 15 Johns. 270; Brown 
V. Taber, 5 Wend. 566; Vallett v. Parker, 6 
Wend. 615; War dell v. Howell, 9 Wend. 170; 
Micklethwaite v. Thebaud, 4 Sandf. 97. The 
bills were merely pledged by Ludlow to the 
plaintiffs, as collateral security for a prece- 
dent indebtedness, or upon account. This 
leaves the equities open. Field v. Holland, 1 
Am. Lead. Cas. (5th Ed.) 334; Roxborough 
V. Messick, 6 Ohio St 448; Bay v. Codding- 
ton, 5 Johns. Ch. 54; Coddington v. Bay, 20 
Johns. 637; Rosa v. Brotherson, 10 Wend.- 
86; Smith v. Van Loan, 16 Wend. 659; Jones 
V. Swan, 6 Wend. 589; Hart v. Palmer, 12 
Wend. 523; Manhattan Co. v. Reynolds, 2 
Hill, 140; Stalker v.. McDonald, 6 Hill, 93; 
Furniss v. Gilchrist 1 Sandf. 53; Bank of 
St Albans v. Giliiland, 23 Wend. 311; Small 
V. Smith, 1 Denio, 583; Wardell v. Howell, 
9 Wend. 170; Stewart v. Small, 2 Barb. 559; 
Spear v, Myers, 6 Barb. 445; Bramhall v. 
Beckett 31 Me. 205; Jenness v. Bean, 10 
N. H. 266; Williams v. Little, 11 N. H. 66; 
Prentice v. Zane, 2 Grat 262; Petrie v. 
Clark, 11 Serg. & R. 377; Kirkpatrick v.Muir- 
head, 16 Pa. St 117; Kimbro v, Lytle, 10 
Yerg. 417, 428; Brooks v. Whitson, 7 Smedes 
«fe M. 513; Reddick v. Jones, 6 Ired. 109. Ex- 
press proof of actual knowledge by the pur- 
chaser is not required. His knowledge may 
be proved by circumstances and constructive 
notice may suffice. Wiggin v. Bush, 12 
Johns. 306; Brown v. Taber, 5 Wend. 566; 
Comstock V. Hoag, Id. 600; Payne v. Cutler, 
13 Wend. 605; Small v. Smith, 1 Denio, 583; 
Solomons v. Bank of England, 13 East 135, 
note; Goodman v. Harvey, 4 Adol. & El. 870; 
Clarke v. Spence, 31 B. 0. L. 212. If a note 
or bill be peculiar in its form, or have in- 
dorsed upon it, or written on its face, any 
marks or matter the purchaser is put upon 
inquiry. Fowler v. Brantley, 14 Pet [39 U. 
S.] 318; Jones v. Pales, 4 Mass. 245, 252, 
253; Springfield Bank v. Merrick, 14 Mass. 
322; Hey wood v. Perrin, 10 Pick. 228; Bar- 
nard V. Gushing, 4 Mete. [Mass.] 230; Shaw 
V. First ai. E. Soc. m Lowell, 8 Mete. [Mass.] 
226; Fletcher v. Blodgett 16 Vt 26; San- 
ders V. Bacon, 8 Johns. 485. 

McLean, Chrcuit Justice. No particular 
form of words is essential to an indorsement. 
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if the words used import a transfer of the 
title to the bill and designate the transferee. 
Story, Bills, § 204. Indorsements are either 
in full or in blank; a full indorsement is that 
by which the indorser orders the money to 
be paid to some particular person by name; 
& blank indorsement consists only of the 
name of the indorser, (1 Jac. Law Diet. 324), 
as where the indorser simply writes his name 
on the back of negotiable paper. There are 
also restrictive indorsements, which stop the 
currency of the bill, and it often becomes an 
important question whether the indorsement 
is in full, in blank, or restrictive. On this de- 
pends the decision of the important case now 
before us. Where the indorsement is in full 
or in blank, without restriction, the holder 
may fill up the blanks and perfect his title 
at pleasure. In the leading case of Edie v. 
East India Co., 2 Burrows, 1216, a new trial 
was granted, because at the trial the usage 
•of merchants was proved, which the court 
held to be erroneous, and on this ground a 
new trial was granted. On argument the 
declaration was held to be good on demurrer, 
although the assignment on the note was al- 
leged to have been made to Witherhead, with- 
out saying to "him and order." 

Every one knows the splendid reputation of 
Lord Mansfield for his liberal views on com- 
mercial law, which were greatly in advance 
of Kenyon and others, but were still, in some 
things, behind the present day. By some of 
the judges in the above case, a restrictive 
indorsement had never been heard of, and 
•doubts were expressed whether the negotia- 
bility of an instrument could be restricted. 
The case of Anchor v. Bank of England, 2 
Doug. 037, was upon a bill of exchange pay- 
able to A or order. A indorsed it as follows: 
"The within must be credited to Capt. Mor- 
ton Lassal DaM, value in account." This 
was held by Lord Mansfield to be a restric- 
tive indorsement, though Butler was of a 
contrary opinion. A majority of the court 
held that the indorsement was simply a re- 
■quest to pass the amount to Dahl's credit. 
Lord Mansfield said the indorser did not 
mean to make himself answerable, as in- 
•dorser, or to enable Dahl to raise money on 
the bill. So in Treuttel v. Barandon, 8 
"Taunt 100, it was held that the indorsement, 
■"pay to J. P. Rouse or order, on account for 
Mr. Treuttel & "Wurtz," was restrictive. And 
in Lloyd v. Sigourney, 5 Bing. 525, the in- 
■dorsement was in these words: "Pay to Sam- 
uel Williams, Esq., of London, or his order 
for my use," and the court says, "Whoever 
reads the indorsement must perceive that its 
operation is limited." 

It is said the indorsements in this case are 
capable of various constructions, and have 
no definite meaning. The direction to credit 
the account of the indorser is addressed to 
Ludlow, it is said, and not to the drawers; 
Ludlow is the drawee, but on the face of 
the bills his acceptance is waived, and the 
bills were not sent to him for acceptance, but 



for some other purpose, either to discount 
them, as urged hy the plaintiffs, and then 
credit the indorser with the proceeds, or to 
credit the bills in account to the indorser, 
or to hold them until payment by the draw- 
ers, and then credit the amount to the in- 
dorser. And it is contended, that "on the 
face of the instrument, it is impossible to 
say what was meant." The bills were drawn 
by certain persons at Ohillieothe, Ohio, on 
Edwin Ludlow, of New York, as cashier of 
the Ohio Life Insurance and Trust Company, 
payable to the order of the defendant, in- 
dorsed, "Credit my acccount. James B. 
Scott, Cashier." The bill had some time to 
run, but the credit was to be given when 
the bill became payable. This was the ordi- 
nary course of dealing, and the court will not 
presume a different course without proof. 
The thing to be done under the indorsement, 
was subject to no contingency. The direction 
to credit the account of Scott, cashier, was 
indorsed upon the bill, and this put an end 
to its negotiability. It was an appropriation 
of the proceeds of the note, and which ren- 
dered any other appropriation of them illegal. 

Whether an indorsement be restrictive or 
not, depends upon the intention of the par- 
ties, as expressed. "Pay to J. S. only;" "pay 
to A for my account;" "pay the contents to 
my use;" "pay the contents to the use of a 
third person;" "caiTy this bill to the credit 
of A, a third person;" "pay to A B, or order, 
for my use;" "pay to A B for my account;" 
"pay the within to A B, for the use of D;" 
"pay the money to my use;" "pay the money 
to my servant for my use;"— these are speci- 
mens from cases where the indorsements 
have been held resti-ictive. More might be 
added, but the above are suflacient, and they 
all rest upon the principle that from the na- 
ture of the restriction, the negotiabilily of 
the bill ceases. Had Ludlow filled up an in- 
dorsement over Scott's signature, under the 
restriction, it could only have been done 
thus,— "Pay E. Ludlow, cashier, to credit my 
account. Jas. B. Scott;" or "Pay E. Lud- 
low, cashier, and credit my account. Jas. 
B, Scott, Cashier;" or "Pay E. Tjudlow, cash- 
' ler, credit my account. Jas. B. Scott, Cash- 
ier." 

" 'Pay J. H. for my use, or for my account,' 
shows the intent of the indorser, and is bare- 
ly an authority to receive the money upon it. 
It imports that the indorsee receives the bill 
for a special purpose, and as a trustee for 
the party indorsing; and is equivalent to a 
direct notice to every person to whom it may 
be afterwards presented, that he has not a 
right to dispose of it as his own property." 
Edw. Bills & N. 277. 

Courts will take notice of a usage, in trans- 
mitting bills from one part of the country 
to another, for collection especially, where the 
forms of indorsements are influenced by the 
usage. Bank of Washington v. Triplett, 1 
Pet [26 U. S.] 25, 30; Bowling v. Harrison, 
6 How. [47 U. S.] 258; Wallace v. MeCon- 
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nell, 13 Pet. [38 U, S.] 150. But this princi- 
ple is clearly settled -without the aid of usage, 
by judicial decision. The words, "credit my 
account," seem to be too explicit to be mis- 
taken, especially in a commercial transac- 
tion. This implies an open account, which is 
to be credited, and this could only be done 
by payment. Entering the bill before or aft- 
er it becomes due, as a credit on the account, 
would not be within the order, as in a proper 
sense, no credit could be entered without pay- 
ment. The words "credit my account, when 
due," were mandatory, and could only apply 
to the account specified. This is too clear 
for controversy. To apply the proceeds of 
the bill to a credit on any other account than 
the one specified, would be a fraud on the 
defendant, under the notice, and a court of 
equity would resti-ain such payment or give a 
judgment at law for its recoveiy. 

Shortly before the failure of the trust com- 
pany, Ludlow, as plaintiffs allege, indorsed 
the bills in question to the plaintiffs, as col- 
lateral securitj'^ for loans which they made to 
the trust company. A holder who takes a 
bill, the circulation of which was restricted 
by an indorsement, cannot, in good faith sue 
the drawer or acceptor upon it, but holds the 
bill or the money raised" by him as the ti-us- 
tee of the resti-aining pai-ty. "The payee or 
indorsee having the absolute property in the 
bill, and the right of disposing thereof, has 
the power of limiting the payment to whom 
he pleases; and consequently, he may make 
a restrictive indorsement: thus he may stop 
the currency of the bill, by giving a bare au- 
thority to receive the money, as by.an indorse- 
ment requesting the drawee to "pay to A for 
my use," or to "J. S. only," or, "the within 
must be credited to A B," which modes pre- 
vent a blank indorsement from- being filled up 
by the indorsee, so as to convey any interest 
in the bill to himself, and from making a 
transfer of the bill, &c.; and when made for 
the use of tlie indorser, is renewable in its 
nature by him like a power of attorney." 
Chit. Bills, 233. An indoi-sement, to pay the 
contents to my use, or to the use of a third 
person, or to can-y this bill to the credit of a 
third person, is n,ot an assignment of the secu- 
rity, but is only an authority to pay the money 
agreeably to the direction of the indorsement. 
Chit. Bills, 232, note 1. 

The declaration is that the defendant in- 
dorsed the bills to Ludlow, and if he had 
filled up the instrument it would have read, 
"Pay to E. Ijudlow, to credit my account. 
James B. Scott, Cashier." Thus showing that 
the money was to be paid to Ludlow, not for 
himself, but for the use of James B. Scott, 
oasliier. Or suppose the plaintiffs were to 
strike out Ludlow's indorsement and fill up 
Scott's indorsement to themselves, which they 
may do if Scott's is a blank indorsement. 
It would then read, "Pay Lee & Co., to 
credit my account. James B. Scott, Cash'r;" 
and this would show that the money, if paid, 
would belong to* the defendant, and conse- 



quently that Lee & Co. have no right to the 
money. An indorsement "Payable to J. S. 
only," or by indorsing it "The within must 
be credited to J. S." (Ancher v. Bank of Eng- 
land, 2 Doug. 63T), or by any other words 
clearly demonstrating his intention to make 
a restrictive and limited indorsement, would 
be sufficient (Chit. Bills, 232, 233, and 
notes). Judge Stoiy says: "It is difficult to 
assert what language will amount to a re- 
strictive indorsement, or in other words, what 
language is sufficient to show a clear inten- 
tion to restrain the general negotiability of 
the instrument, or the general purposes to 
which the indoi-sement might otherwise enti- 
tle the indoi-see to apply it. Where the in- 
dorsement is, 'Pay to A B only,' the word 
•only' makes it clearly restrictive, and does 
not authorize a payment or indoi-sement to 
any other party. So if a bill should be in 
dorsed, 'The within to be credited to A B,' or^ 
'Pay the within to A B for the use of O D,' 
it would be deemed a restrictive indorsement, 
so far as to restrain the negotiability, except 
for the very purposes indicated in the indorse- 
ment. In every such case, therefore, al- 
though the bill may be negotiated by the In- 
dorsee, yet every subsequent holder must re- 
ceive the money subject to the original desig- 
nated appropriation thereof." Story, Bills, §^ 
211. 

This leaves the question open as to what 
cases the lien attaches and where it does not. 
On this head the authorities to some extent 
are in conflict Lord Hardwicke says in Snee- 
V. Prescot, 1 Atk. 249: "Promissory notes 
and bills of exchange are frequently indorsed, 
'Pay the money to tny use,' in order to pre- 
vent their being filled up with such an in- 
dorsement as passes the interest" If no val- 
uable consideration appears to have been paid 
for the bill, none will be presumed. In An- 
cher V. Bank of England, an indorsement 
that "the within must be credited to Captain 
Morton Larsen Dahl, value on account," was 
a restrictive indorsement, and stopped the ne- 
gotiability of the bill. And Lord Mansfield 
said: "It does not seem to me that after the- 
special indorsement by Morterlin, Dahl him- 
self could have indorsed it over." And 
"Willes, J.: "I am of the same opinion? The- 
question is whether the negotiability is not re- 
strained by the indorsement; and I think it 
is." Ashui-st J.: "I am of the same opinion. 
I think Dahl himself could not have indorsed' 
it." In Drew v. Jacocks, 2 Murph. 138, it 
was said: "Indorsements are of two kinds, 
general and restrictive, the latter precluding 
the person to whom it is made from transfer- 
ring the instrument over to another, so as- 
to give him a right of action, either against 
the person imposing the restriction or against 
any of the preceding parties." But if the bill' 
be restrictively indorsed, the subsequent in- 
doi-see takes it upon the same trust that was 
devolved upon the first indoi-see. Hence he- 
can maintain no action against the resti*ain- 
ing indorser. He is a mere agent and tmstee- 
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I for Lis principal, and wjioever tates the mon- 
ey lipids it under a similar trust. Lloyd v. 
Sigourney, 5 Bing. 525. This indorsement 
was held to he restrictive. "A bill of ex- 
change drawn in America, on a house in Lon- 
don, payable to order, was indorsed by the 
payee generally to A, and by him in these 
words: 'Pay to B, or his order, for my use.' 
B applied to his banker to discount the bill, 
and they, without making any inquiry, did so, 
and applied the proceeds to the use of B. 
Held that the indorsement was restrictive; 
that the property in the bill remained in A, 
and that he was entitled to recover the 
amount of the bill from the bankers." Chief 
Justice Parsons says: "It is also settled that 
when a negotiable security is indorsed, pay 
the contents to my use, or to the use of a third 
person, or carry this to the credit of a third 
person, such an indorsement is not an assign- 
ment of the security, but merely an authoritj"- 
to pay the money agreeably to the direction 
in the indorsement." Rice v. Stearns, 3 Mass. 
225. Chief Justice Parsons said: "The mei'- 
Its of this question depend on the mterest 
.which "Wilson, the plaintiff, had in the bill. 
His right to put the bill in suit in his own 
name must depend upon the effect of the in- 
dorsement. It is expressly made to him for 
the use of the payees. Upon this indorse- 
ment, had there been no acknowledgmeut of 
value received in account, Wilson would have 
no propei-ty in the bill geneiul or special, and 
he could not recover upon it in his own name. 
But admitting, by the acknowledgment of 
that value received in account, it is the usage 
of merchants to consider the bill as transfer- 
red to the indoi-see, as the factor of the in- 
dorser, who may sue it, either in his own 
name or in the name of the indorser, of which 
we give no opinion; yet the same facts may 
be given in evidence against the factor as 
against the principal." Wilson v. Holmes, 5 
Mass. 545. 

On a pretty extensive view of the authori- 
ties, it is found that under some of the re- 
strictive indorsements, no suit can be main- 
tained against the indorser by the assignee. 
But the restrictive nature of the indorse- 
ments, which do not transfer tlie property in 
the bill, but operate as an appointment to pay 
the money, especially where the bill has baen 
assigned since the ti*ansf er, makes it the safer 
and better course to enforce the equity 
against the holder of the bill. The indorse- 
ment on the bill, although it may not convey 
the property in the bill, gives an undoubted 
cquitj' to the money directed to be paid. And 
this may be recovered against any one who 
has possession of the bill. No action can be 
maintained on these bills, as the name of 
the defendant does not appear upon them. 
They are di*awn by certain individuals, paya- 
ble to James B. Scott, cashier, and indorsed 
\>y him without any designation as to his 
agency. He, therefore, cannot sustain a suit 
on the bill, as he has not a legal title to it. 
He may become a guarantor on the bill. In 



Pentz V. Stanton, 10 Wend. 271, it is held 
that the plajntiff cannot recover upon the bill 
of exchange against the present defendant; 
his name nowhere appears vipon it, and Chitty 
says it is a general rule that no person can be 
considered a party to a bill unless his name 
or the name of the firm of which he is a part- 
ner, appears on some part of it. In Fenn v, 
Harrison, 3 Term R., 762, Buller, J., observes 
that in the case of bills of exchange we know 
precisely what remedy the holder has if the 
bill be not paid; his security appears on the 
face of the bill itself; the acceptor, the draw- 
er and the indorsers are all liable in their 
turn, but they are only liable because they 
have written their names on the bill. A per- 
son may draw a bill of exchange by his agent, 
and it will be obligatory. But the agent 
must sign the name of the principal, or it 
must appear on the face of the bill itself. 
The form is not important if the name of the 
principal appears on the bill. Story, Ag. §§ 
147, 134, 155. Where a party is sued on an 
express contract, it must at least appear on 
the face of the instrument that the agent 
undertook to bind the principal. The appel- 
lation by which the contractor may be dis- 
tinguished is of no impoiiance, provided it be 
sanctioned by the principal and embraced in 
the power confetred on the agent. Judg- 
ment for defendant. 

[For another case upon the same points, and 
involving tlie same subject-matter, and between 
tbe same parties, and apparently the same case, 
see Case No. 8,186.] 
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Case ISTo. 8,188. 

LEE V. FRANKLIN AVE. GERMAN SAV. 
INST, et al. 

[3 N. B. R. ^18 (Quarto. 53); i 1 Chi. Leg. 
News, 370.] 

District Court, B. D. Missouri. 1869. 

Baxkkuptcy — Prefbkexoe — Odt of the Usuai. 

CouusB OF Business — Creditor must Enforce 
■ His SEcuitiTY— Sale without Authority— How 

Confirmed. 

1. Altliough a security given to a creditor by 
mortgage be out of the usual course of business 
of the debtor, yet, unless the creditor know of the 
insolvency of the debtor or Iiave reasonable cause 
to believe him insolvent, the secnrity will be valid, 
and may be enforced, although the debtor mav 
have been in fact insolvent at the time the securi- 
ty was given. 

2. A creditor of a bankrupt holding security by 
mortgage or deed of trust cannot enforce his se- 
curity after the commencement of proceedings in 
bankruptcy until he first prove his debt and re- 
ceive permission of the court. If he proceed with- 
out authority of court the sale will be invalid, and 
will be set aside, or upon application for good 
cause the court may confirm the sale upon terms 
after the debt is properly proved. 

[Cited in Re Brinkman. Case No. 1,884; Phelps 
V. Sellick, Id. 11,079; Re Hufhagel, Id. 6,- 

1 [Reprinted from 3 N. B. R. 218 (Quarto, 53> 
by permission.] 
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837; Re Miller, Id. 9,555; Bradley v. Ad- 
ams Express Co., 3 Fed. 897.] 

Tlie bankrupt, John H. Luelirman, was a 
member of the firm of Woerheede, Luehr- 
man «& Bro., owning one-third interest in a 
planing-mill and its business. The firm was 
solvent. In June and July, 1868, the bank- 
rupt indorsed for the firm of Th. Klein- 
schmidt & Co. two notes, one for two thou- 
sand five hundred dollars, maturing Septem- 
ber 24, 1868, and the other for three thou- 
sand five hundred dollars, falling due Octo- 
ber, 1868. In August, Kleinsehmidt & Co. 
failed in business, and the bankrupt became 
exposed to the payment of these notes, 
amounting to six thousand dollars. In Sep- 
tember, the bankrupt applied to the savings 
institution to make arrangements to answer 
to his liability as indorser for K. & Co., and 
proposed to the defendant, either to sell or 
to give a deed of trust upon his interest in 
the mill and its machinery and fixtures to 
secure his liability. At the time of making 
these propositions the bankrupt stated that 
he owed no other debts than those due de- 
fendant, and that he had a right, upon giv- 
ing three months' notice, to dissolve the 
partnership; that he was tired of the busi- 
ness, and desired to go into some business 
that he understood better; that he had put 
into the firm about six thousand dollars, and 
considered his interest in the mill to be 
worth that sum. At the same time he was 
also the maker of a note with his brother 
Charles Luehrman, held by defendant, for 
one thousand three hundred dollars, and 
was' second indorser upon a note of K. & 
Co. for five thousand dollars, the first in- 
dorser being abundantly solvent, this fact 
being known to defendant. The defendant, 
after making inquiry as to the value of the 
bankrupt's interest in the mill, agreed to 
take the deed of trust, and on the 23d of 
September, before the maturity of the first 
note, the bankrupt executed his note for six 
thousand one hundred and twenty-six dol- 
lars and fifty cents, maturing December 31, 
1868, and securing the same by a deed of 
trust upon his one-third interest in the mill, 
machinery, and fixtures, at the same time 
notifying his partner that the firm would be 
dissolved in accordance with the articles, on 
the 31st of December, 1868. The notes of 
K. & Co. were then handed to the bankrupt, 
who left them with the defendant, and on 
the 30th of September the defendant bought 
the notes of K. «& Co. from the bankrupt for 
three hundred dollars, applying the money 
to the credit of the notes of Liiehrman & 
Bro., the bankrupt saying that he had xo 
pay only three hundred dollars, and that his 
brother was liable to pay the balance of one 
thousand dollars. The liability to pay the 
indorsements of the note of Kleinschmidt & 
Co., with what he lost by their failure, made 
J. H. L. insolvent in fact, although he rep- 
resented that he could pay all his debts 
when he settled with the bank. On the 31st 



of December, 1868, J. H. L. filed his petition 
in bankruptcy. On January 5, 1869, the 
note of six thousand one hundred and twen- 
ty-six dollars and fifty cents not being paid, 
the trustee advertised the property for sale 
on January 28, and on that day the bank 
bought in the property for four thousand 
one hundred dollars. The assignee in bank- 
ruptcy [John R. Lee] filed his bill to set 
aside the sale made by the trustee, as hav- 
ing been made after an act of bankruptcy 
without authority of court; and also to set 
aside the deed of trust as having been made 
with a view to give a preference, the defend- 
ant having at the time reasonable cause to 
believe the bankrupt insolvent, the convey- 
ance being out of the usual course of busi- 
ness. The evidence showed that the deed 
of trust was made and executed as a securi- 
ty by the bankrupt before his liability as in- 
dorser of K. «& Co. was fixed, but that the 
bankrupt stated that he owed no other debts 
than those due defendant, and that when he 
became indorser for K. & Co., inquiry was 
made as to his means, and he was consider- 
ed as being worth from twelve to fourteen 
thousand dollars. Meyer, a son-in-law of 
the bankrupt, and a member of the firm of 
K. & Co., owed the bankrupt four thousand 
dollars for money borrowed, which was lost 
by the failure of K. & Co. The firm of 
"Woerheede, Luehrman & Bro. was solvent, 
but J. H. If. was indebted to Woerheede, for 
about one thousand one hundred dollars, 
part of the original purchase of his share of 
the property of the firm, and was, in fact, 
rendered Insolvent by the failure of K. & 
Co., and his liability to pay his accommoda- 
tion indorsements in their favor. The deed 
of trust did, in fact, give a preference to the 
defendant over the other creditors. 

Mr. Whittlesey, for assignee. 
M. L. Gray, for defendants. 

THE COURT held that, although the deed 
of trust executed by the bankrupt did in fact 
give a preference to the savings institution, 
yet, that its officers did not at the time know 
that the bankrupt was insolvent, and did not 
have reasonable cause to believe him to be 
insolvent, or to be acting in contemplation 
of bankruptcy or insolvency, and that the 
security was valid. 

THE COURT further held, as the defend- 
ant had enforced its security by a sale un- 
der the deed of trust after the filing of the 
petition in bankruptcy, without proving its 
debt as secured creditor, the sale was inval- 
id; but as the property had sold for a fair 
price, and for as large- a sum as it would 
probably bring upon a resale, that upon ap- 
plication of the saving institution, due proof 
of the debt being made before the register, 
the sale would be confirmed upon payment 
of the costs of the suit The defendant, up- 
on a subsequent day, made proof of its debt, 
and applied for a confirmation of the sale, 
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which was granted by the court upon pay- 
ment of the costs of the suit, and the de- 
, fendant was allowed to stand as a general 
creditor for the unpaid balance. 
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Case "No. 8»189. 

LEE T. GAMBLE. 

[3 Cranch, O. 0. 374.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Baii^ in Civil. Cases— Discharge is Tesotjvesoy 
— Creditob kot Specially Named— Ob- 
ligation AND Remedy. 

1. Upon a motion to appear without special 
bail, the court will not esamine the merits of the 
case. 

[Cited in Brook v. Brown, Case No. 1,931.] 

2. The debtor may avail himself of the dis- 
charge of his person under the act for the relief 
of insolvent debtors within the District of Colum- 
bia, against his creditor, althouffh he has not 
named him in the list of his creditors filed with 
his petition. 

3. A discharge of the person of the debtor from 
arrest, does not impair the obligation of the con- 
tract, it affects the remedy only. 

Debt upon a judgment in New York, in 
February, 1806, and a bond with a warrant 
of attorney to confess judgment dated Jan- 
uary 27, 1806. There was a paper of the 
same date, signed by the plaintiff [Robert 
Lee] stating that the bond was only a col- 
lateral security for a contract concerning 
land. 

Mr. Ashton, for defendant [William Gam- 
ble] moved for leave to appear without spe- 
cial bail; because the judgment was only a 
collateral security, and its validity depends 
upon the title to the land; because the lapse 
of time, (twenty-two years,) is prima facie 
evidence of payment, and because the de- 
fendant was discharged imder the Insolvent 
law of this district in 1818, long after the 
cause of action, if any, accrued. The act of 
congress (3 Stat, 682), which declares that no 
discharge under the said insolvent act "shall 
operate against any creditor residing with- 
out the District of Columbia, except the cred- 
itor at whose instance the debtor may be 
confined," was not passed until May 6, 1822. 
By the 10th section of the original insolvent 
act, any debtor who shall have been dis- 
charged under that ael^ if arrested for any 
debt owing before his discharge, shall be dis- 
charged out of custody, on his common ap- 
pearance being entered, without special bail. 
2 Stat 237. 

Mr. Coxe, contra. The judgment is prima 
facie evidence of a debt, and payment must 
be pleaded. The court will not decide the 
merits of the case upon this motion. The 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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paper said to have been signed by the plain- 
tiff, does not appear judicially to apply to 
this case. A discharge under the insolvent 
act, is no discharge against a creditor not 
returned as such in the list of creditors an- 
nexed to the petition of the insolvent The 
discharge is a judicial act and can bind only 
the parties to the suit. The parties must 
all appear on the record. Simms v. Slacum, 
3 Cranch [7 U. S.] 300, 305; Ogden v. Saun- 
ders, 12 Wheat [25 U. S.] 366. No creditor, 
not included in the debtor's list of creditors, 
can file allegations against the debtor. If the 
fact be not admitted by the debtor, that the 
person is a creditor, the judge cannot hear 
the allegations. Baker v. Sydee, 7 Taunt. 
179; 4 Starkie, 729. No discharge here can 
afiEect a creditor residing in one of the states, 
if the contract were made in that state. The 
plaintiff and defendant both resided in New 
Tork at the time of the judgment. Van 
Reimsdyk v. Kane [Case No. 16,871] ; Camp- 
bell V. Claudius [Id. 2,356]; Ogden v. Saun- 
ders, 12 Wheat. [25 IT. S.] 254, 255, 259, 326^ 
366, 369. 

CRANCH, Chief Judge. This is not a 
question as to the obligation of the contract; 
but only as to the means of enforcing it 
The obligation depends upon the lex loci 
contractOs; the means of enforcing it, upon 
the lex fori. In Van Reimsdyk v. Kane 
[supra], Mr. Justice Story says, "But as tO' 
the form of action, or the remedy by which 
a contract is to be enforced, it seems on all 
sides conceded, that the recovery must be 
sought, and the remedy pursued, not accord- 
ing to the lex loci contractus, but according- 
to the lex fori." The question in that case 
was as to the obligation of the contract not 
as to the means of enforcing it In Camp- 
bell V. Claudius [supra], the ground of the 
decision was, that the courts of the United 
States are not bound by the state laws ds- 
to remedies, although the state courts may 
be; and, therefore, Mr. Justice Washington 
refused to discharge the defendant on com- ■ 
mon bail, the debt having been contracted 
beyond seas. But this court is bound by 
the act of congress as to the remedy, and 
therefore that case is inapplicable to the 
present In Ogden v. Saunders, 12 Wheat. 
[25 U. S.] 259, Mr. Justice Washington says, 
"It" (the municipal law of the state) "forms 
a part of the contract, and travels with it 
wherever the parties may be found." "It is 
so regarded by all civilized nations of the 
world, and is enforced by the tribunals of 
those nations, according to their own forms, 
unless the parties to it have otherwise 
agreed." In the same case (page 327) Mr. 
Justice Trimble says, "I do not mean to 
say, that every alteration of the existing 
remedies would impair the obligation of 
contracts; but I do say, with great confi- 
dence, that a law taking away all remedy 
from existing contracts, would be manifestly 
a law impairing the obligation of contracts." 
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THE COURT (THRUSTON, Circuit Judge, 
absent) permitted the defendant to appear 
on common bail. A like order was made in 
tlie case of Shepliard, for the use of Riggs 
V. Jacob Dixon [unreported], argued at the 
same time by Mr. Wallach, for the defend- 
ant, and Mr. Coxe, for the plaintiff. Dixon's 
discharge also "was before the act of 1822. 



Case l!lo. 8,190. 

LEE V. GUARDIAN LIFE INS. CO. 

[5 Ins. Law J. 26; 2 Cent. Law J. 493; 5 Bige- 
low, Ins. Cas. 18.] 

Circuit Court, D. California. March, 1875. 

Life Insdrance — Repkesestatioss in Applica- 
tion — Whes Warkanties— Waiter asd Estop- 
pei. — autnorltt of agent — delivery and ac- 
ceptance of poliot. 

[1. A declaiation in the policy that the applica- 
tion is to be considered a part thereof, and that 
the policy is issued on the faith of the repre- 
sentations, and shall be void if they are untrue, 
makes the representations a part of the contract, 
and constitutes them warranties, which, if false 
in any material respect, render the policy void.] 

[2. A waiver or matter of estoppel, to be ef- 
fectual, must be made by an officer or agent of 
the company who has authority to make it; and 
a mere local agent employed to solicit applications 
has no such power, unless specially authorized.] 

[3. The mere making of an application and 
sending it to the company does not complete the 
contract, nor is it completed until the pohcy is de- 
livered to and accepted by the insured; and, if 
on receiving it he is not satisfied with the condi- 
tions therein contained, it is his duty to reject 
it] 

[4. The fact that an application is signed by 
the applicant himself is prima facie evidence that 
the answers therein contained are his answers, 
and the burden is on the plaintiff to show that 
the fact was otherwise.] 

[This was an action at law by Hannah 
Lee against the Guardian Life Insurance 
Company to recover upon a policy issued by 
■defendant upon the life of her husband.] 

1 [SAWYER, Circuit Judge (orally char- 
ging jury). Before going into the merits of 
the case, I wish to give you this caution, 
gentlemen of the jury: I do not suppose it 
necessary, but still I deem it advisable, un- 
der the circumstances, to give it. You will 
sit here as an impartial jury, — as impartial 
arbiters between these parties. You are 
neither to look with favor or disfavor upon 
the one or the other. You are to bold the 
scales of justice even. You are to deter- 
mine the facts of the case upon the evidence 
that is before you, and not upon any other 
evidence, or any other consideration what- 
ever. You are to take that evidence as the 
witnesses delirered it to you upon the stand, 
precisely in the way that you believe them 
to intend to be understood. Counsel, in 
their zeal, often differ as to what the testi- 
mony of witnesses is. In their interested 
-view they are sometimes liable to misappre- 

1 [From 2 Cent. Law J 495.] 



hend. They are apt to repeat testimony, 
and give it a different turn, a different con- 
struction, from that which was intended; 
or to echo it back in their own language, 
and convey a certain idea of their own, 
Avhen the witness does not mean to convey 
that precise idea. Anything of that kind 
you are to disregard. You will reject all 
those changes and turns and glosses that 
may be given to the testimony conveying 
a meaning manifestly not intended by the 
witness, and take the testimony from the 
witness' own mouth, as you believe he de- 
sired it to be understood. There is one other 
remark that, in view of the course which 
was taken in the argument, I think I ought 
to make:] - 

A great deal has been said of the injustice 
of insurance companies defending against 
their policies. Now, gentlemen, I state this 
to you: That if a fraud has actually been 
perpetrated upon this defendant, and an un- 
insurable life has been fraudulently palmed 
off upon it, and its officers are aware of that 
fact, it is as much the duty of defendant to 
itself, to the other policy holders in that 
company, and to the public, to defend a 
suit upon such a policy, as it is to pay a loss 
when the policy has been fairly and prop- 
erly issued. You must determine all these 
questions upon their individual merits, and 
not allow yourself to be swayed or prej- 
udiced by what other companies have done, 
or by what this companj^ may be said to 
have done in other cases on other occasions. 
You are to determine whether or not, in 
this particular case, there has been a fraud 
perpetrated, or there are such other circum- 
stances as give the defendant a just de- 
fense. 

[If you find for defendant, then it is your 
duty to give it the benefit of that finding; 
if you find against the defendant, then it is 
equally your duty tg give the benefit of the 
facts to the other pai-ty. You should not al- 
low yourselves to be swayed either the one 
way or the other, but determine this case 
upon the evidence, upon its own merits, in- 
dependent of any other action or other con- 
siderations. * * * A good deal has been said 
about the Case of Wilkinson [30 Iowa, 119]. 
In my judgment there are elements in this 
case which are impoi-tant and material, and 
which are not found in that case. I shall 
not point out to you, gentlemen, wherein, 
because it is not your province to deter- 
mine the law; but you will take the law as 
the court gives it to you, whether it be right 
or wrong, and be governed by it.] a 

The first inquiry is: What relation has 
this application to the policy introduced in 
evidence? That is an important question 
for consideration. Was it a mere represen- 
tation made by the party, as an inducement 
to insure, or does it go further, and does it 
form an integral part of the contract? Is 

2 [From 2 Cent. Law J. 495.] 
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it one of the elements or stipulations of the 
contract itself, and a warranty? The au- 
thorities are uniform, I tliinlc, on that sub- 
ject and upon the authorities this applica- 
tion is not a mere preliminary representa- 
tion, but it enters into and forms a part of 
the contract itself. It is therefore a war- 
ranty, and as much an element, a term of 
the contract, as any provision in it,— as any 
other term of this contract. 

The introduction of the contract is as fol- 
lows: "In consideration of the representa- 
tions made to them in the application made 
for the same, which is hereby made a part 
of this policy;" and further along it pro- 
ceeds: "And it is also understood and 
agreed by the within assured to be the true 
intent and meaning hereof that, if the rep- 
resentations made in the application for this 
policy, and upon the faith of which this 
policy is issued, shall be found in any re- 
spect untrue, then, and in such case, this 
policy shall be null and void." 

Now, that makes the truth of the repre- 
sentation in the application, and the appli- 
cation itself, an express stipulation,— an ex- 
press term of the contract It is as much 
a part of the contract as though it wer^ 
embodied in the policy itself. The fact that 
there are two instruments does not change 
the legal relation of the papers. Many con- 
tracts are composed of two, or three, or four, 
different instruments; and although the ap- 
plication is in one instrument, and the pol- 
icy, so called, in, another, they are one en- 
tire and indivisible contract, and the affirm- 
ance of the truth of the answers is as much 
a term of the contract as any other. If the 
answers are false,— if they are substantially 
false in any matter material to the risk, — 
then, by the terms of this policy, the con- 
tract is void, and the defendant is entitled 
to a verdict, unless the defendant itself has 
done something— performed some act— by 
which it is estopped from availing itself of 
its provisions. 

The provision is one of the terms of the 
contract The defendant has never agreed 
iu this policy to insure the applicant upon 
any other terms than that those representa- 
tions are true, and the plaintiff has accepted 
the contract with that term in it. Their 
minds have fully met upon that one Item 
of the agreement, and not upon any other 
proposition or terms. As I said before, if 
any of those representations are substan- 
tially false in any particular material to the 
risk, then, under the terms of this contract, 
the defendant is entitled to a verdict That 
would be its right upon the contract itself. 
There is only one way, as before remarked, 
of avoiding this result; that is, by correctly 
answering in the affirmative the question, 
has the company done anything by which it 
has estopped itself from availing itself of 
this provision of the policy? 

There is only one point upon which it is 
claimed the defendant has estopped itself. 



It Is not claimed that the defendant itself, 
or its officers, have done anything to work 
an estoppel, "because they have not been 
brought in contact either with the plaintifl: 
or the assured. It is claimed, however, that 
the act of Mr. Wright (in respect to which 
there is a conflict in the evidence as to whiat 
took place) is the act of the defendant; and 
that the parties are estopped by reason of 
his action in this, it is claimed; and the 
testimony on one side— the testimony of 
Mrs. Lee— is that these questions propound- 
ed in the application were never read over 
to the applicant by Mr. Wright, and were 
never answered at all by Mr. I*ee, the as- 
sured. 

On the part of Mr. Wright, the testimony 
is directly to the contrary. His testimony 
is that he read these questions through, 
question by question, received to each Lee's 
answer, wrote it down as given, and after 
writing it down read the question and an- 
swer again before proceeding; and that he 
thus went through with each and every 
question in the application to Mr. Lee, who 
gave the answers now appearing in that 
paper. 

Now, Mrs. Lee testifies that Mr. Wright 
did not read these over, and that the appli- 
cation was not filled up in the house; that 
when Mr. Lee was about to look at it Mr. 
Wright put his hand over it, and said: "You 
don't want to see that," or something to 
that effect; "You are to sign here; this is 
only a matter of form, and your signing it 
is only a matfer of form, to indicate that 
you desire' to be insured." 

Now, gentlemen, this is claimed to be a 
waiver or estoppel against the defendant 
from, asserting or relying upon the clause 
in question in the contract I instruct you, 
gentlemen, that a waiver or matter of estop- 
pel, to be effectual, must be made by an 
officer or agent of the defendant authorized 
to make it If there has been no evidence 
of any waiver or matter of estoppel of this 
kind except by a local agent, only employed 
to solicit applications, there must be addi- 
tional proof of specific" authority given him, 
or the company will not be bound. Unless 
Mr. Wright had authority to thus repre- 
sent to this party, and to prevent him from 
knowing the answers that were given, and 
to induce him to sign in ignorance of the 
answers, even if he did it, it is not binding 
upon the company, and it is not estopped 
by that act [See Ryan v. World Mut Life 
Ins. Co., 4 Ins. Law J. 37, 4 Big. Ins. Cas. 
627; Goddard v. Monitor Mut. F. Ins. Co., 
108 Mass. 56; Lewis v. Phoenix Mut. Life 
Ins. Co., 39 Conn. 100.3 

Had Wright such authority? The testi- 
mony, and the only testimony on the point, 
is that he was authorized and employed by 
Mr. Garniss, the defendant's agent for Cali- 
fornia, only to solicit applications. He tes- 

3 [B^rom 2 Cent. Law J. 495.] 
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tifies that lie (Wriglit) was instructed to pro- 
cure answers to those questions; that he 
was directed to read them over, and obtain 
the answers to those questions; that he 
never had any instructions to fill up other 
than with such answers as were given by 
the applicant. Mr. Wright testifies, further, 
that he pever did fill up applications with 
any other than such answers; and Mr. Gar- 
niss also testifies to the same thing,— that 
he gave instructions simply to fill up the 
applications as indicated by the printed 
forms, and gave no instructions or authority 
to fill in any answers except such as were 
given by the party, and that he never knew 
of any applications filled up in any other 
way. There is no testimony, direct or in- 
ferential, that goes beyond this, unless it 
is to be Inferred, by rule of law, that his 
powers resulted from the very fact that he 
was authorized and empowered to solicit 
these applications from parties desiring to 
be insured. There is further testimony to 
the contrary; because the very application 
itself, upon its face, indicates that the solic- 
itor had no such authority. I instruct you, 
gentlemen, from that fact alone, that there 
is no presumption of law arising that he 
has authority to do the act which it is 
claimed he did in this instance. To do that, 
unless he had express authority beyond the 
mere right to solicit, would be assuming or 
presuming that he had authority to perpe- 
trate a gross and palpable fraud upon his 
employer and in the interest of the assured. 
No such presumption of law arises from the 
facts in this case, and there Is no direct 
testimony to show that his authority extend- 
ed beyond the point I have mentioned. 

As I was about to say, the very application 
with which Wright was furnished— the 
blanlcs to be used indicated his duties and 
nis authority, with its limitations, what he 
was to do and all he was to do. There are 
the questions, printed in form, to be an- 
swered by the applicant, and to be answered 
by the party on whose behalf the insurance 
is made,— not by the solicitor,— and on that 
very blank application are these questions: 
"Have you read the answers given to the 
questions pages 1 and 2 of this application, 
and do you believe them to be correct?" 
"Are you aware that any untrue or fraudu- 
lent answers to the queries contained in this 
application, or any suppression of facts in 
regard to his (or her) health, habits, or cir- 
cumstances, or neglect to pay the premium 
on or before the day it becomes due, will 
vitiate the policy, and forfeit all payments 
thereon, except as specified and agreed in the 
company's policy?" "Do you understand 
that agents of the company are authorized 
to receive payments when due, upon the re^ 
ceipt of an authorized officer of the company, 
but not to make, alter, or discharge con- 
tracts, or waive forfeitures?" Now, if 
Wright was authorized to make these dec- 
larations testified to by Mrs. Lee, and to pro- 



cure, or himself insert and return, false an- 
swers, that would be an authority to change, 
by way of estoppel,— to waive,— the terms of 
the contract which the defendant itself had 
prescribed, and that very thing is expressly 
forbidden in the application which Is pre- 
sented, and under which he is at the very 
moment acting. But, gentlemen, the rights 
of the party are not ended or concluded 
with the making out of the application. 
When the application Is made out and for- 
warded to the company, it is not yet a con- 
tract of insurance. It is only then that it 
has attained to the position of a proposal on 
one side, not accepted by the other. There 
is no contract of insurance until the policy 
itself is delivered and accepted. If such a 
representation were made by the solicitor at 
the time, afterwards, when this contract was 
delivered, the contract (under which the 
plaintiff claims, and which she has in her 
possession ever since) informs the paity that 
the agent had no authority to make any 
such statement or procure the application in 
any such manner. It expressly brings it to 
the attention of the applicant that the con- 
tract is made upon the consideration that 
the representations made in the application 
for the same are made a part of the contract; 
and it further provides, as I have already 
read, that "it is also understood and agreed 
by the within assured to be the ti-ue intent 
and meaning hereof that if the representa- 
tions made in the application for tliis policy,, 
and upon the faith of which this policy is 
issued, shall be found in any respect untrue, 
then and in such case this policy shall be 
null and void." 

When this contract is tendered to him, 
there is brought to the applicant's attention, 
directly from the defendant itself, from the 
officers of the company, in the very contract, 
the statement in express terms, that if those 
answers are false the contract is void; and 
it calls his attention to that fact, which 
would negative any idea of authority to the 
solicitor to make these representations in 
fraud of the rights of the company. Again 
it says, in the margin: "The agents of the 
company are authorized to receive premiums, 
when due, upon receipt of an authorized offi- 
cer of the company, but not to make, alter, 
or discharge contracts, or waive forfeitures." 
Thus, in every paper where the defendant 
itself acts, it takes particular pains to bring 
this limitation of authority to the notice of 
parties dealing with it, and when this policy 
was deliveied, if the party insured was un- 
willing to accept those terms, he should have 
rejected it; and it was not a contract until 
it was delivered, and until he received and 
accepted it, and the policy itself brought 
again to his attention the fact that there 
was no such authority to waive, expressly 
or by matter of estoppel, any right under 
the provisions of the policy in question. 

This duplicate receipt in evidence, if it be 
the receipt that was given by Wright on the 
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payment of the first $20 (and whether it is 
or not is a question for you to determine), 
also carries out that idea, that the contract 
is not a contract until accepted by the de- 
fendant One of the provisions of it is: 
"If declined, the above amount "will he re- 
turned on the surrender of this receipt; if 
the policy he not accepted by the party when 
Issued, the above sum shall be forfeited to 
the company." It goes upon the theory that 
Lee might decline to take the policy, al- 
though he made the proposition, and then 
provides that since he has made the propo- 
sition, and put the company to the trouble 
and expense of examination, the sum shall 
be, if he then rejects the policy, forfeited to 
the company. But whether they acted upon 
that idea or not, that is the correct legal po- 
sition of the parties. 

In all this evidence there is no evidence 
that this agent had specific authority to com- 
mit this fraud upon the company. All the 
affirmative evidence in the case goes to 
show that he had no such authority. I in- 
stnict you, therefore, that there is no evi- 
dence which will justify you, in this case, 
in finding that Mr. Wright had authority 
from this defendant to perform these acts 
which they claim to be matter of estoppel. 
If you were to find against this view from 
the testimony in this case, I shotfid be com- 
pelled to set aside the verdict. I instruct 
you that there is no evidence to show that 
specific authority. The evidence is all the 
other way, and there is no conflict in it 
whatever; and the authority does not re- 
sult, as a presumption of law, from the mere 
fact that Wright was furnished with those 
blank applications, and with authority to fill 
or have them filled up with the answers giv- 
en by the parties desix*ing to be insured as 
the applications indicate. Then, gentlemen, 
this policy, as it is written, is the contract 
by which these parties must be bound and 
their rights determined. 

I will say, further, with reference to this 
point, that if Mr. Wright performed the acts 
which it is claimed he did perform, and in 
the way stated by Mrs. Lee, it was a fraud 
upon the defendant,— a fraud practiced in 
the interest, necessax*ily, of tlie applicant or 
the assm'ed, and not in the interest of the 
defendant; for it is not in the interest of the 
insurance company to insui-e an uninsurable 
life. If the company cannot protect itself 
by its contracts and other means adopted, it 
will be at the mercy of any of the multitude 
of persons it necessarily employs, who 
choose to practice these frauds upon it. 

Besides, this kind of fraud could not be 
well practiced upon the insurance company 
except by either the co-operation of the ap- 
plicant, — and, in case of such action and co- 
operation, of course the policy would be 
void for fraud on his pai-t, — or else through 
his becoming by gross negligence the passive 
and culpable instrument of the party pei-pe- 
trating the act. He is in fault because it is 
15FED.CAS. — 11 
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a piece of gross negligence on his part to 
sign a document of that kind without know- 
ing its contents, and to accept a policy con- 
taining these specific provisions, referring 
back to the application, without considering 
the effect it would have upon his rights. 
And such negligence necessarily conti-ibutes 
to the accomplishment of the fraud. 

I instruct you, gentlemen of the jury, that 
this contract is the measure of the rights of 
these parties; that this clause is binding; 
and that, if there are any false statements 
or misrepresentations in any of those an- 
swers,— any statement substantially false 
material to the risk assumed,— then you must 
find for the defendant If they were all 
true,— substantially true,— then you must find 
for the plaintifif. 

4 [This brings us to the question whether 
there was anything false in these repre- 
sentations. It is claimed on the part of the 
defendant that these are jfalse in several 
particulars. One question is, "Have you had 
any of the following diseases," among oth- 
ers, "spitting of blood," "rheumatism," "pal- 
pitation of the heart," "or disease of any 
vital part"? The answer is, "No." "Are 
you subject to cough or shortness of breath"? 
The answer is, "No." "Have you ever had 
any serious illness or personal injury"? The 
answer is, "Broken leg when about 13 years 
old." You have heard the testimony on 
this subject * * * Gentlemen, in addi- 
tion to yom* general verdict, I have con- 
cluded to submit to you four interrogations, 
upon which you are directed to find specially, 
and my further remarks will have reference 
to these special findings. I will read them 
now. Question. Did Mr. Wright, the de- 
fendant's solicitor of applications, write the 
answers in the application, in accordance 
with the answers to the questions therein 
propounded, and information given to him 
for that purpose by Andre\\ Lee? Question. 
Did Mr. Wright induce Andrew Lee, while 
ignorant of the contents, to sign the appli- 
cation, by saying that it was only a form 
to make known his desire to insure, and did 
he so sign? Question. Did Andrew Lee, at 
the time he signed the application, or at any 
time before the delivery and acceptance of 
the policy, know what answers were inserted 
in the application to the questions therein 
propounded? If not, did he have an oppor- 
tunity to know? Question. Did Andrew Lee 
take the application with him to Vallejo, and 
return it or cause it to be returned, by mail, ex- 
press, or otherwise, to the defendant's office 
at San Francisco, with the certificate pur- 
porting to be made by Dr. McPhee append- 
ed. Gentlemen, these are all questions of 
fact, and on these questions there is a con- 
flict of testimonj^; it is for you to deter- 
mine from that testimony which is right and 
which is wrong. I will call your attention, 
as I deem it my duty to do, to some of 

4 [From 2 Cent. Law J. 495.] 
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the salient points of that testimony, and 
explain to you what the tendency is, and 
leave it to you to say what It proves, as 
it is your province alone to determine the 
weight to be given to it, and the facts it 
establishes. * * * if there are any contra - 
dictions between the testimony given by any 
of these witnesses on former trials,— sub- 
stantial differences,— and the testimony on 
this trial, you are entitled to consider that also. 
I mean by "substantial differences," differ- 
ences in the main important facts of the ease. 
They may differ in the form of the statement. 
They may differ in recollection as to the 
precise time and the precise minute, cir- 
cumstances on different trials, but upon the 
great and essential facts in issue, can they 
differ without throwing suspicion upon the 
testimony? If you find any differences other 
than mere formal ones, differences in their 
testimony upon the main essential facts, that 
is for you to consider in determining the 
credibility to be given to the respective wit- 
nesses; and if you find any one witness who 
has willfully, knowingly testified to a false- 
hood in any one particular, you are justified 
in rejecting his testimony in all other par- 
ticulars. Then as to the manner of the wit- 
nesses on the stand,— their relation to the 
subject-matter. All these circumstances, ta- 
ken in connection with the intrinsic prob- 
abilities of the ease as developed by the evi- 
dence, are matters for you to consider in de- 
termining which is right and which is wrong; 
and what, if any, weight shall be given to 
any of the circumstances. It is my duty 
to point out the salient points of the testi- 
mony, and call your attention to them, so 
that you may reflect upon them in a proper 
manner, and then leave you to determine 
the facts upon the testimony. You will an- 
swer these specific interrogatories by de- 
termining which of these parts is correct on 
these various points. To recapitulate: If 
you find that there is a siibstantial falsehood 
in the answers to these questions, in the ap- 
plication which I have mentioned, in a mat- 
ter material to the risk, you must find a 
general verdict for the defendant. If you 
find these are all substantially true, then 
you must find for the plaintiff. The other 
questions you must answer according as the 
testimony satisfies your minds.]* 

On the question of what took place on the 
making out of this application, I will say 
to 3'ou further, gentlemen of the jury, that 
the application itself appears to be signed 
by Mr. Lee and air. Sloore, and, of itself, 
that is prima facie indication and evidence 
that those answers are their answers, and 
that, if the other side rely upon overthrow- 
ing that, the burden is upon them to prove 
the issue affirmatively, by testimony satis- 
factory to your minds, and you are to be 
governed by the preponderance of evidence, 
'^^''hen I say, "preponderance of evidence," I 

4 [From 2 Cent. Law J. 495.] 



do not mean preponderance in amount; I 
mean its weight, taken in connection with 
the intrinsic probabilities,- the natural course 
of things under the circumstances. There 
may be half a dozen witnesses upon one 
side and one upon the other, and yet there 
might be cases where the jury would be 
justified in disregarding, under the circum- 
stances, the testimony of all but one. Wheth- 
er they should or not Is a question for them 
to determine. You will be governed,, not by 
the quantity, but by the quality and weight, 
of the evidence in considering the credibility 
to be given the various witnesses, and the 
probabilities in connection with all the cir- 
cumstances. [I will only add, gentlemen of 
the jury, that if you find for the plaintiff, 
your verdict will be for the sum of $5,000, 
with interest at 7 per cent, from September 
26, 1870.] 

General verdict for defendant. The jury dis- 
agreed on all the special issues, except that up- 
on- the third they found that Lee had no oppor- 
tunity to know the contents of the application. 
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Case No. 8,191. 

LEE V. KAUFMAN et al. 

[3 Hughes, 36; 24 Int Rev. Rec. 90; 17 Alb. 
Law J, 237.] i 

Circuit Court, E. D. Virginia. March 15, 1879. 

Sovereignty — Suit against OrricEu of Govern- 
ment — Title Claimed by United States — 
Intervention by Government. 

As courts of justice may take cognizance of 
actions affecting the personal property of tlie 
government of a sovereign power whenever the 
service of mesne process before adjudication does 
not involve the seizure of the property out of the 
hands of its officers, even though the proeeeding 
looks to a judgment, final execution upon which 
if issued would dispossess the government; so 
they may take cognizance of actions concerning 
real property, especially in statutory ejectments, 
where the forms of law and the practice of the 
courts admit, under statutory provision, of a trial 
of the right or title upon a summons, and appear- 
ance of the occupant of the land, where he is an 
officer or agent of the government and his occu- 
pancy is not interfered with; and this is es- 
pecially so when the government voluntarily in- 
tervenes to assist such officer or agent in de- 
fending its title to the land. 

rCited in Adams v. Bradley, Case No. 48; 
Baltimore & O. R. Co. v. Allen, 17 Fed. 177. J 

The plaintiff [George W. 0. Lee] sued in 
ejectment for the recovery of the Arlington 
estate, near Alexandria. The suit was brought 
in the circuit court of Alexandria, and re- 
moved into the circuit court of the United 
States, on petition of the defendants [Fred- 
erick Kaufman. R. P. Strong, and others] by 
procurement of the United States. It was 
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1 [Reported by Hon. Robert "W, Hughes. Dis- 
trict Judge, and here reprinted by permission. 
24 Int. Rev. Rec. 90. and 17 Alb. Law J. 237, 
contain only partial reports.] 
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heard upon suggestion made by the attorney- 
general of the United States, that the prop- 
erty was dairaed by the United States on a 
title of record, and that the United States 
could not be sued; and upon his motion for 
the dismission of the proceeding, and the plain- 
tiff's demurrer to the attorney-general's sug- 
gestion. 

W- J. Robertson, Legh R, Page, and Fran- 
cis L. Smith, for plaintifiO. 

L. L. Lewis, Dist Atty., and W. Willough- 
by, for the United States. 

Samuel F. Phillips, U. S. Sol. Gen., attended 
in person. 

The facts bearing upon the question of juris- 
diction were stated by HUGHES, District 
Judge, in his opinion on that branch of the 
case, as follows: 

As necessary to an intelligent imderstand- 
ing of what is to be decided, I must set out 
the facts of the case as shown by the record. 
I will connect with them some others derived 
aliunde chiefly from the briefs of coimsel, 
which are inseparable from those exhibited 
in the pleadings, but to which I shall allow 
no technical value, and which will be seen 
not at all to influence the judgment of the 
court I conceive the facts of the case to be 
as follows: 

The late G. W. Parke Oustis was the owner 
in fee of the tract of eleven hundred acres 
of land which is the subject of this contro- 
versy. It is known as the "Arlington Estate." 
rt is situated south of the Potomac river, in 
Alexandria county, Virginia, and forms a con- 
spicuous object in the landscape which pre- 
sents itself to the eye in looking southward 
from the capitol at Washington. I need not 
add that it is an estate of considerable value, 
and of profound historical interest. Mr. Ous- 
tis, who died in 1857, devised this estate to 
his only chUd, Mrs. Mary A. R. Lee (wife of 
General Robert E. Lee), to be held during 
the term of her natm-al life, and at her death 
to the present plaintiff, G. W. Custis Lee, 
to be held in fee. During the Civil War this 
estate, with the Arlington mansion, was un- 
occupied by its owner, Mrs. Lee, who was 
then living; and the title did not pass to her 
son until 1873, the date of her death. On the 
5th of August, 1861, the United States con- 
gress passed "An act to provide increased 
revenue from imports to pay interest on the 
public debt, and for other purposes," and on 
the 7th of June, 1862, passed "An act for the 
collection of direct taxes in Insurrectionary 
districts within the United States, and for 
other purposes," and on the 6th of February, 
1863, enacted stiU another law, entitled "An 
act to amend an act entitled *An act for the 
collection of direct taxes in insurrectionary 
districts within the United States, and for oth- 
er purposes.' " The first-named law imposed 
A dkect tax of §20,000,000 upon the United 
States, and apportioned to Virginia the sum 
of ?937,5o2.67. The tax imposed on Arling- 
ton was $92,07. On the 11th day of January, 
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1864, the whole estate of eleven himdred aci-es 
was sold for the payment of this tax by John 
W, Hawxhurst, GiUett F. Watson, and A. L. 
Foster, who were the duly appointed and eon- 
firmed direct tax commissioners of the United 
States for Virginia. The price bid by the 
government was $26,800, an amount exceed- 
ing the means of any friend of the owner 
who might have desu-ed to buy in the prop- 
erty for him. It was so bought in by the 
tax commissioners under authority of that 
clause of the act of congress of February 
6th, 1863, which empowered the government, 
at such a sale as this was, to purchase lands 
which might be selected by the president « 
"for government use, for war, military, naval, 
revenue, charitable, educational, or police pm-- 
poses." The United States at once took posses- 
sion of the estate, and has hdd it ever since; 
no part of the purdiase-money which would 
have remained, after deducting the tax, hav- 
ing ever been paid over either to the life ten- 
ant or remainderman. The estate is now oc- 
cupied by Frederick Kaufman, R. P. Strong, 
and about two hundred other persons. Against 
aU these by name, as defendants, the plaintiff, 
in April last, brought two" actions of eject- 
ment (now treated as one) in the circuit com-t 
of Alexandria county, Virginia, having post- 
poned his suit until within the last year of 
the period of five years, after which it would, . 
in some of its objects, have been barred by 
the statute of limitations. The action was 
statutory ejectment unaer chapter 131, Code 
Va. The notice in ejectment was served per- 
sonally on each occupant, and the declaration 
was filed at the May rules following. In due 
course of procedure the defendants all ap- 
peared by counsel and demurred and pleaded, 
their plea being the general issue authorized 
by the statute. The cause was thus matured 
for trial at the term of the state court, which 
was held in July, 1877. Before the commence- 
ment of that term, however, the defendants 
filed a petition here for the removal of the 
cause into this court from the state court. 
The petition was founded upon section 643 
of the Revised Statutes of the United States, 
which authorizes any oflleer of the United 
States, or any person holding estate by titie 
derived from any ofllcer of the United States, 
when sued in a state court by any proceeding 
affecting the validity of any revenue law of 
the United States, to remove the cause into 
a circuit court of the United States. 

Among the recitals of their petition, the 
defendants say: ". . . Your petitioners say 
that they do not claim the titie to said land, 
or interest therein, except as follows, to wit: 
A certain portion thereof, consisting of about 
two hundred acres, more or less, is in charge 
of the war department of the United States, 
and is being used as a national cemeteiy for 
the burial of deceased soldiers and sailors of 
the United States; and the said defendant 
Katifman is a superintendent thereof, imder 
the directions of said war department The 
remaining portion of said premises is set 
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apart as a military post, and reserve connect- 
ed tliei'ewitli, of the United States, and is 
now in cliarge of tlie defendant Strong, wlio 
is an officer of the United States, and occupy- 
ing" the same under orders of the war depart- 
ment and in obedience to an order thereof, 
of which the following is a copy, to wit: 
'War Department, Adjutant-General's Office, 
Washington, D. C, July 27, 1872. The Quar- 
termaster-General U. S. Army— Sir; The sec- 
retary of war directs that all that part of the 
Arlington estate outside the walls of the na- 
tional cemetery be considered a military res- 
ervation pertaining to Fort Whipple, Virginia, 
and under the immediate charge of the com- 
manding officer of that fort. The secretary 
has approved yom* recommendation that those 
persons who have crops on the proposed sites 
for the new buildings shall be compensated 
therefor from the contingencies of the army. 
A board of survey has assessed the total 
amount at $540, which has been ordered to be 
paid to the parties; also that the copy of the 
siu'vey describing the metes and bounds of 
the Arlington estate be filed in the quartei'- 
master-general's office as record of a military 
reserve, and be recorded in the proper land 
record office in Alexandria, Virginia. Very 
respectfully, your obedient sei-vant, (Signed) 
B. D. Townsend, Adjutant-General.' That 
such of said defendants, except Strong and 
' Kaufman, as are upon saiu premises, occu- 
py the same not as tenants, but under per- 
mission of the officer in chai'ge of said mili- 
tary reservation, which is in writing or 
printing, and is substantially as follows: 
'Foi-t Whipple, , 187-. This is to cer- 
tify that permitted to occupy 

acres of on the Arlington reservation 

until '—, 187-. No rent will be charged 

for this occupation of the reservation to that 

date. (Signed) , Officer in Charge.' " 

Upon the filing of this petition, a wi'it of 
certiorari was issued hence to the clerk of 
the Alexandria cii'cuit court, under which a 
copy of the record in the suit was certified 
here; the cause, when brought here, being 
ready for trial on issues joined of law and 
fact. The following proceedings were there- 
upon had in this court: "In the Circuit 
Com-t of the United States, for the Eastern 
District of Virginia. G. W. 0. Lee v. Fred- 
erick Kaufman, R. P. Strong, and Others. 
In Ejectment. And now comes the attor- 
ney-general of the United States and sug^ 
gests to the court, and gives it to under- 
stand and be informed (appearing only -for 
the purpose of this motion) that the property 
in controversy in this suit has been for more 
than ten years, and now is, held, occupied, 
and possessed by the United States, through 
its officers and agents, charged in behalf of 
the government of the United States with the 
control of the property, and who are in actual 
possession thereof as public property of the 
United States for public uses, in the exer- 
cise of their sovereign and constitutional 
powers, as a military station and as a na- 



tional cemeteiy, established for the burial of 
deceased soldiers and sailors, and known 
and designated as the 'Arlington Cemetery,' 
and for the uses and purposes set forth in 
the certificate of sale, a copy of which, as 
stated and prepared by the plaintifi!, and 
whicu -o a true copy thereof, is annexed 
hereto and filed herewith under claim of 
title, as appears by the said certificate of 
sale, and which was executed, delivered, 
and recorded as therein appears. Where- 
fore, without submitting the rights of the 
government of the United States to the ju- 
risdiction of the court, but respectfully in- 
sisting that the court has no jurisdiction on 
the subject in controversy, he moves that 
the declaration in said suit be set aside, and 
aU the proceedings be stayed and dismissed, 
and for such other order as may be proper 
in the premises. Charles Devens, Attorney- 
General." 

Then follows the certificate of sale referred 
to, setting out in full recital the tax title under 
which the government claims. Upon this sug- 
gestion the following rule was issued: "In the 
Circuit Court of the United States, for the 
Eastern District of Virgmia. George W. C. 
Lee V. Frederick Kaufman, R. P. Strong, and 
Others. In Ejectment. Suggestion having been 
made by the attorney-general of the United 
States that the property in controversy in this 
cause is in the use and possession of the 
United States under claim of title of record; 
and such suggestion having been filed, to- 
gether with a motion for those reasons to 
set aside the declaration and dismiss the 
proceedings, and for such other ordei's as may 
be proper, as more fully appears by such sug- 
gestion and motion on ffle in the office of tlie 
clerk of this court at Alexandria. Ordered, 
that a rule issue requiring the plaintiff to 
show cause at the covurt-house in Alexandria, 
on the 4th of September, 1877, or as soon 
thereafter as coimsel can be heard, why such 
motion should not be granted, provided that 
such rule be served upon the plaintiff or his 
counsel on or before the 1st of Augvist, 1877. 
R. W. Hughes, Judge. Norfolk, 19th July, 
1877." 

In response to this rule the plaintiff filed 
the following answer and demurrer: "In the 
Circuit Court of the United States for the 
Eastern District of Vuginia. George W. C. 
Lee v. Frederick Kaufman, R. P. Strong, and 
Others. The plaintiff, not waiving, but still 
so far as he may lawfully do, insisting upon 
his motion to remand the cause to the state 
court, for answer to the summons requiring 
him to show cause why the motion of the at- 
torney-general of the United States to set 
aside the declaration and to dismiss the pro- 
ceedings in the above-entitled cause, for the 
reasons set forth in the suggestion of the said 
attorney-general, which has been ffied there- 
in, should not be granted, says, and for cause 
shows: 1st. That said suggestion should be 
dismissed as not being a proper mode of mak- 
ing an objection to the jurisdiction of the 
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court. 2d. That said suggestion and matters 
tlierein contained, in manner and form . as 
tliey are therein set forth, are not sufficient in 
law to sustain said motion or to show that 
any relief whatsoever should be granted under 
the application made hy said attorney-general; 
and that the plauitifiE should not be required 
to make any fm-ther or other answer there- 
to. 3d, If this, his demurrer, should be over- 
ruled, and he should be required to make fur- 
ther answer to said suggestion, the plaintiff 
says: That he does not admit it to be true, 
as set forth in said suggestion, that the United 
States are in possession of the property in 
controversy in this suit by their officers and 
agents charged on behalf of the government 
with the control of the property. One of the 
defendants, Maria 0. Syphax, is in possession 
of and holds a portion of said property under 
an act of congress, approved on the 12th of 
June, 1866, entitled 'An act for the relief of 
iMarla Syphax' (14 Stat p. 589, c. 121), where- 
by the title to seventeen acres and fifty-thi-ee 
one-hundredths of an acre, be the same more 
or less, being a part of the property in con- 
troversy in this suit, was released and con- 
firmed unto the said Maria Syphax, being one 
and the same person. The plaintiff is inform- 
ed, and believes it to be true, that a very 
large majority of the other defendants are hi 
fact tenants of the government of the United 
States, rendering valuable services in wort 
and labor done and performed by them for 
said government in consideration of being 
permitted by it to occupy and use the lands 
of which they are respectively in possession. 
The plaintiff further says that the United 
States have no other or further title to the 
property in controversy in this suit than that 
which was acquired by them as purchasers at 
a sale thereof for taxes, made by John Hawx- 
hurst, Gillett F. Watson, and A. Lawrence 
Foster, as United States direct tax commis- 
sioners for Virginia, and shown by their cer- 
tificates of sale, a copy of which is ffied with 
said suggestion; and the consent of the state 
of Virginia has never been obtained to such 
purchase. The plalntifE, therefore, denies it to 
be true, as is set forth in said suggestion, that 
the property in controversy in this suit has 
been or is now held, occupied, or possessed by 
the United States, through their officers and 
agents, charged in behalf of the government 
of the United States with the control of the 
property, and who are in actual possession 
thereof as public property of the United 
States for public uses in the exercise of their 
sovereign and constitutional powers, and 
calls for full proof of each and all of said 
allegations. G. W. C. Lee." 

Thus the suit is here, not only on the is- 
sues of law, made up before the removal from 
the state court, but on the suggestion of the 
attorney-general, and the plaintiff's demurrer 
to the suggestion and answer to the rule nisi. 
Such are the facts in the case as it stands 
upon record. It is now heard upon the plain- 
tiff's demurrer to the suggestion, upon the 
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whole record, up to and including the demm-- 
rer. And on that demun-er the first inquiiy 
is: Whether it is competent for the govern- 
ment, in the person of its chief law officers, 
to appear by suggestion at all? And the sec- 
ond is, assuming that the suggestion is a 
proper form of proceeding, does It set forth 
such a case in connection with the antecedent 
record as, conceding the facts alleged to be 
true, entitles the government to a dismissal of 
these proceedings, in pursuance of the motion 
of the attorney-general? 

Counsel on either side submitted elaborate 
briefs and argmnents. It is deemed due to 
the importance of the question to give that 
of Messrs. Willoughby and Lewis, counsel of 
the United States, nearly in full, as the de- 
cision was adverse to them. 

Argument of the Counsel for the United 
States on Motion to Dismiss. 

This action is brought against the pai-ties 
above named, who are officei-s of the United 
States, and nearly two hundred others, who 
are charged to be In the occupation of the 
premises in controversy; and which is the 
estate known as the "Arlington Estate," in 
the county of Alexandria. The record shows 
that there has been what is equivalent to in- 
quisition and office found. The supreme court 
of the United States say, in^ reference to a 
sale under this act, in the ease of Bennett v. 
Hunter, 9 Wall. [76 U. S.] 336, "The sale was 
the public act, which was the equivalent of 
office found." From these facts it appears 
that the United States is in possession of the 
propei-ty in question; that it Is in such pos- 
session imder claim of title of record, valid 
upon its face, and that it is being used for 
proper and necessary governmental purposes. 
Under these circumstances it has been deem- 
ed proper to suggest to the court that it has 
not jurisdiction to take any action which will 
tend to disturb this possession of the United 
States, under those principles which will not 
allow a suit by a citizen, as plaintiff, against 
the government, as defendant, or against its 
property, especially when such property js 
held and used as this is held and used. For 
these reasons the motion is made to dismiss 
this suit. 

The Inquiry wiU doubtless be made wheth- 
er the mode we iiave selected is a proper one 
by which to bring this question before the 
court The answer to this inquiry will be 
seen in authorities and precedents which I 
shall hereafter cite in full, but which I do 
not In the order of my argument wish now to 
anticipate. For the present it may be. sufficient 
to call attention to the familiar principle, that 
if the court is apprised by any authentic evi- 
dence that it has not jurisdiction of the ease 
before it, it will refuse to proceed until It is 
satisfied upon that point In some cases it 
may be necessaiy to plead want of jurisdic- 
tion. When such plea is made, that question 
is first to be determined. But when the sub- 
ject-matter of the suit is without the juris- 
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diction of the court, and this fact comes to 
the knowledge of the court in any way, it 
will, either on motion or suggestion, or even 
ex mero motu, at once refuse to proceed. 
Such is said to be the law in Heriot v. Davis 
[Case No. 6,404], and cases there cited. In 
the case of The Pizarro [Id. 11,199], cited in 
the United States Federal Digest, at page 506, 
suggestion by the United States district at- 
torney was held the proper mode to bring 
to the attention of the court that the suit be- 
fore it was that of a private suitor against 
an armed ship of a friendly power, on ac- 
count of which it could not take juiusdic- 
tion. In Maxfield v. Levy [Id. 9,321], a i-ule 
was issued to show cause why an ejectment 
case should not be dismissed from the rec- 
ord upon a suggestion that the court had 
no jurisdiction, for the reason that a con- 
veyance had been made to a non-resident of 
the state for the sole purpose of giving jmis- 
dietion. The truth of this suggestion was 
shown upon a bUl for discovery, upon which 
the iTile was made absolute. In the ease of 
The Exchange, 7 Craneh [11 U. S. 116], a 
suggestion was made at the instance of the 
attorney-general that the property in con- 
troversy was a public armed vessel in the 
service of the French government Issue was 
taken to such suggestion and a hearing had, 
upon which, it having been ascertained that 
such suggestion was well foimded, the case 
was for that reason dismissed. Upon the rec- 
ord thus made the case was appealed to the 
supreme court, and was by that court heard 
and decided. In Doe v. Roe, 8 Mees. & W. 
579, which was an action of ejectment against 
property held by the crown, and which I will 
cite fully hereafter, a rule was made to dis- 
miss, upon suggestion filed by the attorney- 
general, and which was made absolute. 

We are now prepared, I think, to discuss 
the proposition that the court has not juris- 
diction of this case, for the reason that It is 
a suit by a private citizen against the prop- 
erty of the United States, claimed to be 
held under a title of record, and used for 
governmental purposes. The object of the 
suit is to establish the right of tlie plaintiff 
to the possession of the property in question, 
and to pat him into the actual possession 
thereof; which can be done only by invalid- 
ating this record-title of the government, and 
putting the government out of possession. 
Whatever may be regarded as the form or na- 
ture of the action, it cannot be denied, nor 
the fact disguised, that the substantial con- 
troversy in this suit is between the plaintiff 
on the one side and the United States on the 
other. The plaintiff in accordance with the 
statute, which requires him to state the na- 
ture of his title (Code Va. 1873, p. 959), claims 
in fee. According to the statute (Id. p. 962): 
"The verdict shall specify the estate found 
in the plaintiff, whether it be in fee or for 
life, stating for whose life, or whether it be k 
term of years, and specifying the duration of 
such term. The judgment for the plaintiff shall 



be that he recover the possession of the prem- 
ises according to the verdict of the jury." He 
is thus seeking not merely possession, but a 
judgment as to the nature of his title, which 
he claims to be in fee. In both respects his 
claim is in direct opposition to the interests 
and claims of the United States; and it can- 
not be supported except by overthrowing the 
apparent title of the United States, and evict- 
ing them from their present possession; for 
it is a philosophical axiom that two bodies 
cannot occupy the same space at the same 
time. 

It is manifest that this suit was intended 
to be brought in pursuance of the provision 
of the statute, which says: "The person ac- 
tually occupying the premises shall be named 
defendant in the declaration." Code Va. 1873, p. 
959. It will, therefore, doubtless be urged that 
inasmuch as the United States is not named 
as a party defendant the suit can be main- 
tained, regarding the defendants named as 
the occupants within the meaning of this 
statute. Now, for the purpose of showing 
that asuit in ejectment is substantially a pro- 
ceeding in rem, a suit against the property 
rather than as against the parties named, 
or as against the parties who may happen 
to be in the occupation of the property at the 
commencement of the suit, I trust I may be 
justified in briefly recurring to the nature of 
this familiar action. This mode of proceed- 
ing was a device of the courts, about two 
hundred years ago, at Westminster. The 
plaintiff, who was out of possession, and 
could not therefore convey the property, made 
a formal entry upon the land, and executed a 
lease to a fictitious person, usually called 
.Tohn Doe. This lessee was then supposed to 
be ousted from his fictitious possession by an- 
other fictitious person, sometimes called Rich- 
ard Roe. Doe, the lessee, then commences a 
suit against Roe, on account of this ouster, 
and claims the judgment of the court, that he 
be restored to his possession, from which he 
has been ousted. The defendant then, who 
is called the casual ejector, having no special 
interest in the matter, sends a notice or warn- 
ing, to the person who is in the occupation 
of the land, that these proceedings are going 
on, that a declaration will be filed at a time 
named, and advises him to attend to it as 
otherwise judgment will be taken by default. 
On proof of the service of such a notice, if no 
one appeared, judgment was taken by default 
and process issued, putting the plaintiff in pos- 
session, and, of course, putting the occupant 
out of possession. Such a suit, as will readily 
be seen, was not a suit in form, against the 
occupant. He was not even named as de- 
fendant As Lord Mansfield said, in Fair- 
claim V. Shamtitle, 3 Burrows, 1292: "In 
form it appears as a trick between two to 
dispossess a third by a sham suit and judg- 
ment." The occupant had a mere notice, not 
a writ or process. He was not made a party 
to the suit by such notice. If he wished to 
prevent a process from issuing, which would 
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put him out of possession, lie was compelled 
to apply to the court for leave to show cause 
why this should not be done. This was grant- 
ed to him only upon terms, to wit, that he 
should confess the entry of the plaintiff, his 
lease, and the ouster, leaving only the gues- 
tion of right of possession to be tried. But 
if the occupant had no special interest in de- 
fending the possession, then any person hav- 
ing title to the property, consistent with 
his occupation, and interested in preventing 
the recovery of the plaintiff, was allowed to 
come in and defend upon the same terms. 
This privilege existed at common law, and 
although a statute was passed giving such 
right to landlords of the occupant, yet this 
has been uniformly construed as permitting 
any person, having a title consistent with 
that of the occupant, to show cause why the 
plaintiff should not recover possession. Id.; 
Tyler, Bj. HI, and cases there cited. But 
formerly, notwithstanding the introduction 
of these new parties, the suit was carried on 
in its original style. This shows that the 
proceeding was regarded as not an action in 
personam, but in rem. The object was, not 
a judgment against any person, but it was for 
the possession of the res, the thing in con- 
troversy. No judgment was rendered against 
the person. No person was concluded by the 
judgment The occupant, or his landlord, 
even though he had defended the suit, could 
immediately commence another suit. The on- 
ly conclusive result of judgment for the plain- 
tiff was to put him into possession. Notice 
was served upon the occupant, because that 
appeared to be the best mode of giving notice 
to all parties interested. The suit could be 
maintained even when there was no occu- 
pant, and it did not abate by the death of 
the occupant. AH these considerations show 
that the persons named as defendants are of 
comparatively small importance in the suit, 
and that such suit is, in substance, a suit 
against the property itself, rather than 
against the nominal defendants. The real de- 
fendants are those interested to prevent a 
change of possession, whether they be the 
occupants, their landlords, or any other per- 
son, having a right to defend the course. 
All the test-writers agree that the action of 
ejectment is a real action, in distinction from 
a personal action. "In a real action, the pro- 
ceedings are in rem, for the recovery of real 
propei*ty only." Tidd, Prac. 1. In Runn. Ej. 
p. 4, the author says: "By the ancient law 
in ejectment, the plaintiff recovered only 
damages, the true measure of which was the 
mesne profits; the term was not recovered. 
When, however, it became established that 
the term should be recovered, then the eject- 
ment had the effect (though by no means the 
form) of a real action, the proceeding was 
in rem, the thing itself, the term, only, was 
recovered, with nominal damages, but not 
the mesne profits." True, ejectment has been 
styled an action of trespass, founded on tort. 
This has reference to the ouster, which was 
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one of the fictions that need not be proved. 
It requires another sort of action for the con- 
tinued trespass; to wit, the action for mesne 
profits. Now, the statute of Virginia has 
preserved the essential principles of this ac- 
tion, though it has in some respects simplified 
the proceedings. This statute is a copy of the 
New York statute upon this subject The 
revisors, in recommending this statute to the 
legislatui'e of New York, say, in their note, 
they "have carefully adhered to the leading 
principles of the action, so as to make little 
or no alteration, except in the form of the 
proceedings." Instead of having a fictitious 
defendant, the statute requires that the per- 
son occupying the premises shall be named 
as defendant It says, also, that the "real 
claimant shall be named as plaintiff, and all 
the provisions of law concerning a lessor of 
the plaintiff shall apply to such plaintiff." 
Code 1873, p. 959. Suit is commenced, not by a 
writ or process, but a declaration is served, 
afld notice that such declaration will be filed. 
Upon filing the declaration the plaintiff is 
entiled to a rule to plead. But this rule is a 
mere entry made in the office of the clerk. 
It is not required to be served. Judgment 
for the plaintiff is that he recover possession 
according to the title he proves. This judg- 
ment is conclusive upon the parties who ap- 
pear and defend the suit as to the right 
established in the action. It would not be 
a bar to such persons who do' not appear, 
except, perhaps, as to the person upon whom 
the notice is served; but it would be con- 
clusive upon all parties until it is set aside 
by a subsequent action. Parties who do not 
appear would be put out of possession and 
their title adjudged to be invalid, and it 
would be so held until other proceedings or 
a subsequent ejectment set such judgment 
aside. 

The first effect of judgment for the plain- 
tiff in this case, if the United States do not 
appear, would be a process to divest them 
of possession and title, which they could 
not again obtain except by another suit in 
ejectment, in which they would be the plain- 
tiffs. By the prosecution of this suit the 
United States is compelled to appear and de- 
fend, or to allow their possession to be taken 
from them, and their title to be adjuhged 
to be invalid, if this suit is proper to be 
maintained. The judgment operates upon 
the property, irrespective of the parties 
named in the suit It thus really affects 
those who are interested in the title and 
possession, whether they appear as parties 
or not In this respect it is analogous to 
a proceeding in admiralty against a vessel 
or against property for the violation of a 
revenue, law, or an attachment against per- 
sonal property, which may be condemned 
and sold without reference to the real own- 
ership, or to the owners being named as 
parties to the cause. What I claim is, not 
that this is a direct suit against the United 
States, but that it is a suit, in substance. 
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against its property, and not, necessarily, 
against the defendants named, tlie mere oc- 
cupants for the time being. They have no 
right or claim. It is not simply to turn 
them out that this suit is brought The real 
object aimed at is to remove the hands of 
the United States. It is the title, interest, 
and possession of the United States which 
is attacked. In fact I do not believe that 
a soldier or officer of the United States, who 
is in charge of property by command of 
the executive authority, and liable to be 
removed in a day, is an "occupant" in the 
sense contemplated by the statute, no more 
than a mere servant of a tenant would be 
such occupant, who could not be made a 
party to such suit. 1 Chit 116. The real 
occupant is the United States. 11 Abb. 
Prac. 97. Let there all along be borne in 
mind the legal maxim, "Nemo potest facere 
per obliguum quod non potest facere per 
directum." The principle underlying all the 
authorities relating to the jurisdiction of 
courts, wiere their action may affect sov- 
ereign power, is that the sovereign power 
of any nation is supreme; that it is not the 
subject of judicial power; that it will not 
permit process against itself either directly 
or indirectly, or allow its operations or in- 
strumentalities to be affected or disturbed, 
except by its own consent. Sovereign power 
is above the courts. It is their creator and 
master. It cannot permit coercion by ju- 
dicial process. It cannot allow the supposi- 
tion that it is capable of doing wrong. The 
idea contained in the maxim that the king 
can do no wrong is not peculiar to England. 
The basis of that maxim is that sovereign 
power cannot be regarded as capable of 
wrong, and I will not permit it to be said 
unchallenged that the dignity and sovereign 
power of the people of the United States are 
in any respects inferior to the like attributes 
of the king of England, or to those of any 
other sovereign on earth. 

Let us now consider some of the author- 
ities relating to the subject before us; and I 
will begin with quoting from English au- 
thors and judicial decisions. 

Blaekstone, in his Commentaries (volume 
3, p. 236), says: "The common-law methods 
of obtaining redress or restitution from the 
crown, of either real or personal property, 
are: 1. By petition de droit, or petition of 
right 2. By monstrans de droit manifesta- 
tion or plea of right; both of which may 
be preferred or prosecuted either in the 
ehaneeiy or exchequer," See, also, 5 Bac. 
Abr. tit "Prerogative," 571. This petition 
it is well tmderstood, must be presented to 
the sovereign, who thereupon, by the proper 
officer, indorses his permission that the right 
may be tried. In 4 Coke, 55a, known as 
"Sadler's Case," the court resolved: "At 
common law, when the king was seized of 
any estate of inheritance or freehold, by any 
matter of record, were his title by matter of 
record judicial, as attainder; ministerial, as 
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by office; or by conveyance of record, as 
by fine, deed enrolled, etc.; or by mattei" of 
fact, and found by office of record on oath, 
as by alienation in mortmain, purchase by 
alien, etc., he who had right was put to his 
petition of right in nature of a real ac- 
tion, to be restored to his freehold and in- 
heritance." In Stamford on Prerogatives 
(72a, b), the author says: "And this methotl 
of proceeding is proper, where the king seiz- 
es the goods or lands of a subject without 
due order of law, or enters into the lands of 
another without title or office found." Cited 
in Bac, Abr. tit "Prerogative." Monsti*ans 
de droit was allowed where the right of the 
party, as well as the right of the crown, ap- 
peared upon the same record, or by another 
record of as high a nature as that upon 
which the right of the crown appeared. 4 
Coke, 55a, b. "At common law, where the 
king was entitled by office, though untruly 
found, the party could not have a traverse 
to the office, nor could he avoid it without 
petition." Id. 56a; Stamf. Prerog. 606; 6 
Com. Dig. tit "Prerogative," 67. "If the 
king be seized of lands or tenements by mat- 
ter of record, he cannot be disseized or 
ejected; but if any one enters, he will be 
an intruder upon the king's possession. 
And, therefore, if a man enter upon the 
king's demesnes, and take the profits, it 
will be an inti-usion; for, as the king takes 
only by matter of record, he cannot be oust- 
ed of possession save by matter of record. 
An intruder cannot make a lease to main- 
tain an ejectment; nor can he maintain 
trespass." Id. 67, 64. In the Year Books 
(30th Ed.) 171, as early as the year 1302, we 
find the following recorded: "To a writ of 
right brought against the abbot of Saint 
Serle, it was answered that the tenements 
were seized into the king's hands, by reason 
whereof the abbot could not and ought not 
to answer. (W'escott) Although the tene- 
ments are seized into his hands, you are 
tenant of the freehold. Judgment, if you 
ought not to answer, (Brompton.) He ought 
to answer; but inasmuch as we cannot en- 
tei-taiu the suit while the tenements are 
seized, I advise that you who wish to sue for 
them do send to court to purchase pei-mis- 
sion, for we will hold no such plea before we 
are commanded so to do." 

The following extracts are taken from the 
opinions in a very celebrated case of The 
Bankers, reported in 14 How. State Tr. p. 
28, at about the year 1700: "There is noth- 
ing in the law so fenced and guarded and 
so sacred as the king's inheritance. Where 
that is concerned there must be petition de 
droit, an inquisition found, besides searches, 
etc. So careful is the law of the king's 
inheritance and revenue. As the common 
law stood, wherever a title for the king was 
found by matter of record, though it was 
false, the party could not traverse it; so, 
where a title was found for the king which 
was true, but it was disclosed in the record 
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tMt the subject had a good right -which 
•would avoid the title found for the Icing, 
yet. In that case, the subject could not be 
admitted to show it, but Tvas so far conclud- 
ed as to be put to his petition of right 
Monstrans de droit was given by the stat- 
ute 36 Edw. III., and did not lie at common 
law." Page 78. "Suppose a man hath a rent- 
charge, or a rent-service, or other rent Is- 
suing out of land by prescription or grant, 
and this land comes to the king by grant 
or forfeiture, in all such cases the owner of 
the rent is put to his petition to the king, 
iind hath no other remedy whatsoever." 
Page 81. "By all the authorities (Citing a 
large number), and by many others which 
I could cite, both ancient and modern, that 
if the subject was to recover a rent, or 
annuity, or other charge, from the crown, 
whether it was a rent or annuity originally 
granted by the king, or issuing out of lands 
which by subsequent title come to be in 
the king's hands, in all cases the remedy 
to come at it was by petition to the person 
■of the king; and no other metht)d can be 
shown to have been practiced at common 
law. Indeed, I take it to be generally true 
that, in all cases where the subject is in the 
nature of a plaintife, to recover anything 
from the king his only remedy at common 
law is to sue by petition to the person of 
the Idng." Pages 81, 82. 

In Barclay v. Russell, 3 Ves. 436, the con- 
troversy was in regard to some stocks in 
bank in London. Some records produced 
showed an apparent title in the crown. The 
attorney-general was present but made no 
claim to it. As between the parties the court 
admitted the equity to be plainly with one 
of them. But the court dismissed the bill, 
saying tliat the court could not give judg- 
ment because it might affect the interests 
of the crown suggested by the record. In 
this ease the crown was not a party. 

In the following case pn re Goods of George 
m.], reported In 1 Addams, Ecc. 255, the 
court refused to make any order, because it 
might be adverse to the reigning sovereign. 
The proctor of George III. was cited to show 
cause why his will should not be exhibited 
and proved, at the instance of Olive, princess 
of Cumberland, who claimed to be inter- 
ested in it as legatee. The court say: "Now, 
the history of wills of sovereigns from Saxon 
times, from Alfred the Great down to the 
present day, has been diligently searched 
and examined, but no Instance has been pro- 
-duced of probate having been taken of the 
will of any deceased sovereign in the courts, 
much less of its having been contested 
against any reigning sovereign." This was 
a proceeding against the king's proctor, but 
the court held that it was on that account no 
less a proceeding against the reigning sov- 
ereign. The court had no jurisdiction to 
make any order affecting the interests of 
such sovereign. "Where the crown is in 
possession, or any titie is vested in it, which 
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the suit seeks to divest or affect, or its 
rights are the immediate and sole objects 
of the suit, the application must be to the 
king, by petition of right." Mitf. Eq. PI. 
31. 

In Hovendon v. Lord Annesley, 2 Schoales 
& L. 617, where both parties claimed as 
tenants of the crown, the court say: "There 
being two grants at different rents, and one 
grant being more beneficial than the other, 
the court could not rege inconsulto make a 
decree; and I doubt whether the court of 
chancery has jurisdiction in such case to 
bind the crown, and whether the proceedings 
should not have been, for that purpose, in 
the exchequer. The decree ought to set the 
whole question at rest between the crown 
and the different claimants, as well as 
between the claimants. I am called upon 
to act upon the mere right, and trans- 
fer the possession according to the mere 
right It strikes me, if the proceedings 
had been at law in a real action, the defend- 
ants might have piayed aid of the king, and 
there could have been no proceeding with- 
out him, as the effect might be to prejudice 
his right and establish, as his tenant, a pat- 
entee at a less rent, and an ouster of the 
king's fee farmer, to the prejudice of the 
king. It is clear, therefore, this court could 
not proceed without the attorney-general, 
and I doubt whether at could proceed if the 

attoi-ney-general were a party I 

take it, however, to be clear that the king's 
fee farmer cannot be ousted under a prior 
grant from the crown without the king 
being a party, unless it be for the benefit of 
the king that he should be so ousted." 

In 1 Anstr. 215, the court— a court of ex- 
chequer—say, A. D. 1798: "An ejectment 
was brought in the court of king's bench, 
February 10th, 1710, and it was, as to part 
of it at least, for lands which were part of 
the queen's estate. There was an application 
to this court to stay the proceedings, and the 
parties were heard upon it. The attornej'- 
general appeared, and after the hearing it 
was put off for a day or two. At length the 
entry was that an injunction issue pro dom- 
ina regina, so that the action was not re- 
moved, but simply an injunction went to 
stay the proceedings. And I think I can see 
why that was. If the action had been re- 
moved, the question could not have been 
tried, even in the office of pleas, because 
you cannot try the queen's titie in an eject- 
ment. The queen was in possession; her 
hands must be removed by some other course 
of proceeding than an ejectment, and there- 
fore it was fruitiess to think of removing it, 
and it remained under an injunction. It 
may be said that .it might as well be left 
to the king's bench to determine that they 
could not recover the queen's land in eject- 
ment. To be sure they might if the pre- 
rogative of the king had not been that the 
king had a right to prevent that question 
being discussed there, and to have it dis- 
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cussed here, and that is what was done." 
See 5 Bae. Abr. 569, 570. "An ejectment 
will not lie for lands belonging to the crown, 
of which the crown is in possession by its 
oflScers; the proper remedy is by petition 
of right." Adams, BJ. p. 18. 

The last case I will cite imder this head 
from the English authorities is that of Doe 
V. Roe, S Mees. & W. 579 (decided in 1841); 
and I cite this in full because it is a com- 
paratively late ease, covers the whole ground, 
and shows the practice of the government in 
relation to it. It will be observed that the 
queen was not a party named in the plead- 
ings, nor made a party by motion or other- 
wise. This action was brought to obtain 
possession of a house and lot adjoining 
Hurst Castle, in which a person by the name 
of Watson had been placed in 1823 by the 
authority of the board of ordnance. The 
attorney-general obtained a rule to show 
cause why the declaration should not be set 
aside and proceedings stayed. It was claim- 
ed by the plaintiff that by statute the board 
of ordnance was a corporation, and by stat- 
ute authorized to sue and defend in actions 
of ejectment The action it was urged was 
not brought to try any title of the crown 
or to tui*n the queen out of possession, but 
to establish affirmatively the title of the 
plaintiff to this particular piece of land. The 
attorney-general said: "Such a proceeding is 
without precedent. You might as well bring 
ejectment to recover the Tower of London. 
If the plaintiff have title, he must proceed 
by petition of right. (Argument stopped by 
the court)" Lord Abingdon, O. B.: "This 
rule must be made absolute. The only 
doubt I have had was whether the act of 
parliament of the 1 & 2 George IV. had not 
some application to this case. It is quite 
clear that the court could not issue any pro- 
cess to turn the crown out of possession, 
and the only doubt I had was whether this 
property was not, by the operation of the 
act of parliament, in the possession, not of 
the crown, but of the board of ordnance. 
But, on looking more fully into the act, my 
doubt is entirely removed. It does not ap- 
ply to any of the ancient possessions of the 
crown, but only vests in the officers of the 
ordnance, as a sort of corporation, certain 
messuages, manors, lands, etc., which it re- 
cites to have been, at various times, pur- 
chased for the use of the crown since the 
reign of Henry VIII., and we find the board 
of ordnance in possession for the crown, but 
not in that sort of possession which is con- 
templated by the act of parliament The 
rule must therefore be made absolute." Al- 
derson, B.: "I am of the same opinion. No 
ejectment can be maintained against the 
crown, to turn the crown out of possession, 
by the authority of the crown itself. The 
lessor of the plaintiff may proceed by peti- 
tion of right The statute 1 & 2 George IV., 
as it seems to me, has nothing to do with 
the case; its only effect is to make the prin- 



cipal officers of the ordnance trustees for the 
crown for certain purposes of the ordnance 
property, so as to prevent the necessity of its 
being transferx'ed from one set of officers to 
another. I doubt very much whether the 
9th section enables the ordnance to defend 
an ejectment" Rolfe, B.: "I am of thfr 
same opinion. The question may be tested 
thus: Suppose there were no trial, but judg- 
ment went against the casual ejector; then 
there would only be a writ to turn the crown 
out of possession, which clearly cannot be- 
On the other hand, there is no more difficulty 
in prosecuting a writ of right than an action 
of ejectment; and although that remedy 
may be a more dilatory one, it presents no 
such incongruity and anomaly as in the case 
of an ejectment which is to be followed by 
the issuing of a process that cannot be exe- 
cuted. Rule absolute." Nm. a. Lord Abing- 
don, O. B., stated also, that he was "much 
disposed to think that no affidavit was nec- 
essary in support of such application, but 
that it was sufficiently made by the attor- 
ney-general appearing on behalf of the 
crown." 

Surely there can be no doubt as to what 
the law of England is, and has been during 
its judicial history, in a case like that be- 
fore this court, and as to the proper practice 
in bringing before the court the motion we 
have made. In whatever form the question 
is presented, whether in a court of law or 
in equity, in the probate court or the court 
of exchequer, whether the crown is a party 
or not whettier the action of the court is 
to affect the interests of the crown directly 
or indirectly, the moment the court becomes 
informed ttiat its action may operate ad- 
versely to the interests of the crown with- 
out its consent, it invariably suspends all 
further proceedings. It recognizes the fact 
that to it the domain of sovereign power is-, 
forbidden ground, and that its judicial au- 
thority is to be so exercised as not in any 
manner to trespass upon the prerogatives, 
property, instrumentalities, or operations of 
this sovereign power. If this be so, there 
can be no escape from the conclusion that 
this suit must be dismissed, unless it can be 
shown that there is a distinction between the 
courts of England and this country, or that 
there are statutes in this country making 
this distinction, which operate to bring this- 
court to a different conclusion in this case. 

Suggestion may be made that the law may 
be different in this country, on account of the 
difference between the foundation of courts- 
in that country and in this. It may be said 
that in England the king is the foundation 
of justice, and that, for this reason, there 
would be an impropriety in suing him in his- 
own courts, while here the judicial and ex- 
ecutive functions are distinct, and controlled' 
by different branches of the government A 
little reflection will clear up any obscurity 
arising from such suggestion. The real dif- 
fei-ence is that in England the king is the- 
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sovereign; here the people are sovereign. In 
England the courts are of the Mag; here they 
are of the people. In both cases the courts 
are emanations of the sovereign power. In 
both cases property is held hj the sovereign 
power; and it is on accoimt of this sovereign- 
ty that neither can be made defendant in a 
suit except by consent. But it may be urged 
that in England there have been more exalted 
notions of the prerogatives of the king than 
we have been accustomed to recognize in 
this country. Now it is true that there are 
certain prerogatives of the king with which 
we have nothing to do. Those which pertain 
to his personal affairs and dignity, in distinc- 
tion from those which he enjoys for the good 
of the public, may be regarded differently 
from what similar prerogatives of the chief. 
executive in this country might be considered. 
The king may hold property in his personal 
capacity, in distinction from that which he 
holds in Ms sovereign capacity. As to the 
former the ruling of the courts might not be 
precedents to guide us in this coimtry. There 
might, in relation to this, be some idea of 
kingly prerogative, which would be inappli- 
cable here. But as to those prerogatives 
which he enjoys as a sovereign for the public 
good, and as to the property held by the 
crown for the public, I can conceive of no 
reason why what is liiere regarded as essen- 
tial for the proper and independent enjoyment 
of such prerogatives and property should not 
be so regarded in respect to our sovereign, 
the people of the United States. In relation 
to these questions of policy, propriety, expedi- 
ency, and jurisdiction must be of the same 
natm:e, and must rest upon the same prin- 
ciples. In our own coimtry the chief execu- 
tive is not a sovereign. He, in his personal 
capacity, is subject to the law and to the 
jurisdiction of the courts substantially the 
same as a private citizen; and it is in rela- 
tion to Mm, in comparison with the king, that 
we chiefly derive our notions of the greater 
extent of kingly prerogatives that are not 
regarded as guides for our action in our courts. 
But even here, when a suit was attempted 
to be made against the president, in his offi- 
cial capacity, by the sovereign state of Mis- 
sissippi, in that august body, the sufreme 
court of the United States, the court would 
not even allow the bill to be filed. [Slissis- 
sippi V. Johnson] 4 Wall. [71 U. S.] 475. 
And it is very suggestive, too, that in tMs 
case the court would not allow Andrew John- 
son, as a citizen of the state of Tennessee, 
to be enjoined, recognizing the force of the 
maxim, "Quando aliquid proMbetur, prohibe- 
tur omne per quod devenitur ad illud." When 
a thing is forbidden to be done, everything 
iiaving a tendency towards its taking effect 
is also forbidden. Maxims are axioms which 
need no reasoning for their support, and tMs 
is peculiarly applicable to the case before us. 
For, if the United States cannot be sued di- 
rectly for the purpose of defeating its title 
or destroying its force, can the same object 



be accomplished by a suit In form against 
private individuals? The supreme court re- 
fused to allow its records to be stained by 
the suggestion of a similar device. 

But let us examine further the authorities 
of our own courts, to see how these principles 
have been applied in our own coimtry. Call 
to mind the great case of Chisholm v. State 
of Georgia (decided at the very earliest pe- 
riod of our judicial history), reported in 2 
Ball. [2 U. S. 419]. It was there held by a 
divided court, that, by reason of the peculiar 
language of the constitution, the state has 
consented to the jurisdiction of the supreme 
court in a suit against it by a citizen of an- 
other state. But such was the indignation 
and alarm at the consequences of such a con- 
struction, that within less than a month after 
the judgment, the following amendment was 
proposed by congress, and in due time was 
ratified by the legislatures of the states: "The 
judicial power .... shall not .... extend 
to any suit in law or eqtdty, commenced or 
prosecuted against one of the United States 
by citizens of another state, or by citizens 
or subjects of any foreign state." What would 
have been the attitude of a lawyer attempt- 
ing to maintain the doctrine that the United 
States was liable to be sued in the court of 
Alexandria county? In No. 81 of the Feder- 
alist, the author says: "It is inherent in the 
nature of sovereignty not to be amenable to 
the suit of an individual without its consent. 
This is the general sense and the general prac- 
tice of mankind." In Cohens v. State of 
Yhrgmia, 6 Wheat. [19 U. S.] 264, the court 
say: "A sovereign, independent state is not 
suable except by its own consent This gen- 
eral proposition will not be controverted. As 
the United States are not suable of common 
right, the pai'ty who institutes such suit must 
bring his case within the authority of some 
act of congress, or the courts cannot exercise 
jurisdiction over it" U. S. v. Clarke, 8 Pet 
[33 U. S.3 4M. See, also, [U. S. v. Eckford's 
Ex'i-s] 6 Wall. [73 U. S.] 484; [Field v. U. S.] 
9 Pet [34 U. S.] 201; 1 Story, Eq. PL § 69, 
and note. In Hill v. U. S., 9 How. [50 U. 
S.] 389, the court say: "No maxim is thought 
to be better established or more universally 
assented to than that which ordatos that a 
sovereign, or a government representing a 
sovereign, cannot ex delicto be amenable "to 
its own creatures, or agents employed under 
Its own authority, for the fulfilment merely of 
its own legitimate ends. A departure from 
this maxim can be sustained only on the 
ground of permission on the part of the sov- 
ereign or the government expressly declared, 
and an attempt to overrule It or impair It 
on a foundation independent of such permis- 
sion must involve an inconsistency and con- 
fusion, both In theory and practice, subvei'- 
sive of regulated order or power. Upon the 
principle here stated. It has been that, in cases 
of private grievance proceeding from the 
crown, the petition of right in England has 
been the nearest approach to an adverse posi- 
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tion to the government that has been tolerat- 
■ed, and upon the same principle it is that, 
in our own country, in instances of imperfect 
land-titles, special legislation has been adopt- 
ed to permit the jurisdiction of the courts 
upon the rights of the government." 

Even in cases where the United States, 
as a plaintiff, has instituted suits against 
private individuals, and has given them in 
such cases the right of set-off, the court "will 
not permit a judgment against the United 
States for the excess of such claim over the 
■claim of the United States. Keeside v. Wal- 
ker, 11 How. [52 U. S.] 290; De Groot v. U. 
S., 5 Wall. [72 U. S.] 431; U. S. v. Eckford, 
€ Wall. [73 U. S.] 484. Neither can a judg- 
ment or decree be given against the United 
States for costs. U. S. v. Boyd, 5 How. [46 
U. S.] 29. This principle will not be contro- 
verted, and perhaps an apology is due for 
quoting so extensively to establish so plain 
a proposition. But I have done so because 
I desired to show that, in every form in 
which the question has been presented, our 
own courts have shown the same sensitive- 
ness to encroaching upon the prerogatives 
of our sovereign as has been shown by the 
courts of England in regai*d to those of her 
sovereign, and upon the same principles, 
that the opinions and acts of judges in both 
countries have been tinctured with the same 
spirit, and tend to the same results; from 
which it must of necessity be inferred that, 
as in England, such spirit and such prin- 
ciples compelled the courts to bold that an 
action of ejectment would not lie against 
lands held by the crown, so here lands held 
by the United States are exempt from such 
suit, though the United States is not made 
defendant upon the record. 

I think that I have sufficiently established 
both by the principles of an ejectment suit 
and by the decisions of the courts, that this 
suit in ejectment is, at least, a suit against 
the property of which the United States is 
in possession under a title of record; that it 
is substantially a suit in rem, not a personal 
action merely against the persons named, 
but a real action. This being so, let us see 
what the decisions are as to the property 
of the United States in such a situation- 

In the case of People v. Ambrecht, 11 Abb. 
Prac. 97, decided in 1859, and cited in 
Brightly's New York Digest (page 1178) as 
having been affirmed by the court of appeals 
of that state, suit was brought at the in- 
stance of Gerritt Smith, in ejectment, to re- 
cover a portion of the land occupied by Fort 
Ontario of the United States, at Oswego, 
and process was served upon a soldier in 
charge. After saying that sucb process was 
not properly served, for the reason that such 
soldier was not an occupant in the sense 
contemplated by the statute, and that "the 
premises, so far as they were occupied at 
all, were occupied by the United States," 
W. F. Allen, J., further says: "As the Unit- 
ed States are not suable of common right. 



the party who institutes such suit must 
bring his case within the authority of some 
act of congress, or the court cannot exorcise 
jurisdiction in it Ejectment, therefore, 
could not be brought against the United 
States any more than an action of assump- 
sit, and it seems to follow that they cannot 
be indirectly sued in the person of their 
agents and officers, and the title and claim 
thus subjected by indirection to the juris- 
diction of the state courts. In theory it is 
unreasonable, and in practice it might prove 
mischievous by bringing the state and na- 
tional sovereignty in conflict. The state, by 
its militia, would be bound to execute the 
powers of its courts, and give possession, in 
pursuance of ejectment, while the United 
States might be disposed to retain posses- 
sion of its fortifications and baxTacks by a 
resort to force, if necessary. Suppose that 
by the time judgment and a writ of pos- 
session should be awarded to the plaintiff 
the defendant should be court-martialed or 
superseded, and a body of United States 
troops should occupj' the fort, of what avail 
would be the power of the state court and 
the posse of the country to the plaintiff, in 
obtaining possession of tlie premises? Cer- 
tainly the judgment in an action against a 
soldier would not bind the United States, or 
estop them from claiming title in hostility 
to it." In the case of The Othello [Case No. 
10,611], the vessel and cargo were libelled 
in rem on account of a bottomry-bond, given 
by her master on the vessel and cargo. The 
vessel had been chartered by the govern- 
ment. The court say: "The cargo belonged 
to the United States, and was in their pos- 
session as shippers of it As such it was 
not subject to seizure or attachment, nor 
could a suit be instituted against the gov- 
ernment in respect to it" In U. S. v. Bar- 
ney [Id. 14,525], in the United States com-t 
of Jlaryland, in 1810, the defendant was in- 
dicted for obstructing the mail, in detaining 
a horse used in the sei^vice of the United 
States. His defence was, that under the 
laws of Maryland he had proceeded against 
the driver for a claim against him, and had 
taken the horse from him under such law 
and proceedings. The court, Winchester, J., 
overruled this defence, saying: "The United 
States cannot be sued. Suability is incom- 
patible with the idea of sovereign power. 
The adversary proceedings of a court of ju- 
risdiction can never be admitted against 
an independent government, or the public 
stock or property." In the case of The 
Siren, 7 Wall. [74 U. S.] 152, the vessel had 
been captured as prize at Charleston. On 
her way to Boston she ran into and sunk 
the sloop Harper. She was libelled in Bos- 
ton, and condemned as lawful prize and 
sold. In the proceedings the owners of the 
Harper intervened, asserting her claim for 
damages occasioned by the collision. The 
court say at the outset: "It is a familiar 
doctrine of the common law that the sov- 
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ereign cannot be sued in his own courts 
without his consent The doctrine rests up- 
on reasons of public policy, the incon- 
venience and danger which would follow 
from any different rule. It is obvious that 
the public service would be hindered and 
the public safety endangered if the supreme 
authority could be subjected to suit at the 
instance of every citizen, and consequently 
controlled in the use and disposition of the 
means required for the proper administra- 
tion of the government. The exemption 
from direct suit is, therefore, without ex- 
ception. This doctrine of the common law 
is equally applicable to the supreme au- 
thority of the nation, the United States. 
The same exemption from judicial process 
extends to the property of the United 
States, and for the same reasons. As justly 
obsei-ved by the learned judge who tried 
this case, there is no distinction between 
suits against the government directly and 
suits against its property." In the same 
case the court say: "Even where claims are 
made liens upon property by statute, they 
cannot be enforced by direct suit, if the prop- 
erty subsequently vest in the government. 
.... So, also, express contract liens up- 
on the property of the United States are in- 
capable of enforcement. A mortgage upon 
property the title to which had subsequently 
passed to the United States would be in the 
same position as a claim against the vessel 
of the government, incapable of enforcement 
by legal proceedings." The equity of re- 
demption held by the government, therefore, 
could not be foreclosed by an advertisement 
and sale, under a power of sale in the mort- 
gage. In the case of The Davis, 10 Wall. 
[77 U. S.] 15, the court, announcing the same 
principles, say: "No suit in rem can be 
maintained against the property of the Unit- 
ed States Avhen it would be necessary to take 
such property out of the possession of the 
government by any writ or process of the 
court." As to what -shall constitute such 
possession, the court say: "The possession 
of the government can only exist through 
some of its officers, using that phrase in the 
sense of any person charged on behalf of 
the government with the control of the prop- 
ei"ty, coupled with its actual possession." 
This case cites with approval the case of 
Briggs V. The Light-Boats, 11 Allen, 157, 
where these principles are most elaborately 
discussed. In Case v. Terrell, 11 Wall. [78 
U. S.] 199, where the court below had ren- 
dered a judgment affecting the interests of 
the United States in a suit to which it was 
not a party, the court expressed its amaze- 
ment that a court of the United States could 
be found that would render such a judg- 
ment, and, with all the impatience that it is 
proper to attribute to that tribunal, referred 
to the fact that it had repeatedly held that 
this could not be done. The state of Virginia 
has provided by express statute modes of 
proceeding where individuals have claims 



against the commonwealth in certain cases. 
Chapters 44, 109, 110, Code 1873. See, also, 
12 Grat 564; 5 Leigh, 512. But the courts, 
would no doubt look with amazement upon 
the lawyer who would attempt to maintain 
an ejectment for lands in the possession of 
the commonwealth, under claim of title,, 
especially a i*ecord title upon office found. 

It may be proper in this connection to no- 
tice some principles which, without some dis- 
crimination, might appear to be not in per- 
fect harmony with the doctrines we have just 
shown. It has been held, for example, tliat 
the United States in its business relations is- 
subject to the same laws and liabilities as 
private individuals. Thus, in the case of U> 
S. V. Wilder [Case No. 16,694], it was held 
that the property of the United States on 
board a vessel was liable for salvage the 
same as the property of a private individual,, 
and because the United States was plaintiff 
in that suit the lien was enforced. But had 
the United States been defendant, although 
the lien attached as though it were the prop- 
erty of a private individual, it was held that 
it could not be enforced. There was the sam& 
right but no judicial remedy. The same dis- 
tinction was made in the case of The Siren, 7 
Wall. [74 U. S. 152], and in the case of Briggs- 
V. The Light-Boats, 11 Allen, 157. So, liabil- 
ities in the case of contracts are the same as- 
in the case of individuals, but there was no 
remedy for their enforcement until congress 
established the court of claims, in which the 
citizen is permitted to file his petition. The 
meaning, then, of the general statement, that 
in such cases the United States is subject to 
the same liabilities as private individuals, is^ 
that it is so so far as the right is concerned, 
but not necessarily so concerning the remedy. 
When the United States is plahitiffi it is liable- 
to be met with the same defences as though 
it were a private citizen. Again, when the 
United States is not in the possession of ordi- 
nary property, and does not have a record ti- 
tle, liabilities against it may be enforced This- 
distinction was taken in the case of The Da- 
vis, 10 Wall. [77 U. S. 15], where cotton 
which had been captured from the Confeder- 
ate States, was held liable for salvage, the- 
proceedings to enforce the lien having been 
instituted and the cotton seized before it 
came to the possession of the officers of the- 
United States. This principle would not ap- 
ply, however, where the property is being 
actually used for governmental purposes. 
"The lien can only be enforced in the courts 
in a proceeding which does not need a 
process against the United States, and which 
does not require that the property shall 
be taken out of the possession of the 
United States." Thg Davis, 10 Wall. [77 TJ. 
S. 15]. See, also. Chit. Prerog. e. 13, § 1. So^ 
also, where the United States, or a state, be- 
comes a stockholder in a private corporation^ 
and even where it creates a corporation, and 
is the sole owner of the sto'ck, it has been 
held to surrender or waive its prerogative of 
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sovereignty in some respects. It could not 
otherwise transact business; though in tlie 
case of [Curran v. State of Arlcansas] 15 
How. [56 U. S.] 309, where a state ?n'as the 
sole owner of stock in a corporation, the 
United States court put their decision upon 
the ground that they were bound to follow 
the decision of the state court, and that in 
that case the state had consented to the jur- 
isdiction; and in MeCullough v. Maryland [4 
Wheat. {17 U. S.) 316], it was held that such 
stock of the United States was not liable to 
taxation by the state authorities. 

It has also been held that in a sui+ be- 
tween individuals the decision is not to ue 
affected by reason of its ultimate efEeets up- 
on the rights of the state or nation. Thus 
in a suit against a collector of taxes for tiie 
wrongful collection of the tax, the state may 
be interested, but it will readily be seen +hat 
the state is not directly affected by the re- 
sult. Judgment is not against the state, nor 
does process Issue against the state or its 
property, nor does it affect it only by the con- 
sent of the state in a subsequent and inde- 
pendent proceeding. These distinctions are 
clearly explained in Case v. Terrell, 11 Wall. 
[78 U. S.] 199. In the ease of Fowler v. 
Lindsey, 3 Ball. [3 U. S.] 411, which was an 
ejectment suit between individuals, growing 
out of a controversy as to whether the land 
was in New York or Connecticut, the court 
refused to regard it as a controversy be- 
tween two states, because a decision as to 
the right of the soil between individuals did 
not decide anything as to the jurisdiction as 
between the states, neither of the states be- 
ing nominally or substantially parties to the 
suit. But surely it must be easy to see that 
such cases are far different from cases 
where the direct effect of the judgment and 
consequent process is to divest the state of 
its possession and to change its relations to 
the property. As we have before seen, the 
direct effect of judgment and execution of 
final process for the plaintiff in this case 
would be to turn the United States out of 
possession and to set aside its title, which 
could be re-established only in a ease where 
the United States would be plaintiffs. Per- 
haps the principle we are contending for 
may seem less surprising when we recall to 
our minds the familiar doctrine that prop- 
erty in the hands of an officer of the govern- 
ment cannot be attached ([Buchanan v. Alex- 
ander] 4 How. [45 U. S.] 20; [Field v. U. S.] 
9 Pet. [34 U. S.] 201); nor when in custodia 
legis (6 Md. 1); and that even a receiver of 
a court cannot be sued as to property in his 
hands, as such, without the permission of 
the court of which he is the officei-. 

It must be borne in mind that in this case 
three leading facts occur: 1st. Possession; 
2d. record title; and 3d. governmental use. 
It is possible that in some cases it may be 
found that suits of this kind may be main- 
tained; but, if so, I think that it will be seen 
that some one or more of these elements are 



lacking. It is not necessary for us to argue 
such a case. It has been contended that 
property held by the government as private 
property is held, and without being in actual 
use for the purposes of the government, may 
be distinguished from that in actual govern- 
mental use. But that is not this ease, and 
it is not necessary to affirm or deny that 
such distinction exists. "We may say, how- 
ever, that it would not be reasonable or 
practicable to make such distinctions as to 
separate poitions of property where only 
one piece is in controversy, especially in a 
court of law. My attention has been called 
to the case of French v. Bankhead, reported 
in 11 Grat 136, where suit was brought In 
ejectment against the general in command of 
Fortress Monroe, to recover lands claimed 
to be owned by the United States adjacent 
to that fort In regard to this it may be 
said, first, that no question was made as to 
the jurisdiction of the court, and there was 
no decision upon the point now before this 
court. So far as the case shows, it does 
not appear but that the United States con- 
sented to allow the court to pass upon the 
merits of the ease. In the second place, an 
examination of the case will show further 
that this question could not have been pre- 
sented as It is in this case. The United 
States could not have suggested that it had 
a record title, for this was the precise ques- 
tion disputed upon the trial. The question 
was, whether the records produced were to 
be so construed as to embrace and describe 
the property in dispute. In this case the 
decision was in favor of the United States 
in both the original and appellate courts, and 
no opportunity occurred to show what might 
have been the result if final process against 
the United States had been sought to be en- 
forced. 

It was gravely argued, in a memorial pre- 
sented by this plaintiff to congress for an act 
authorizing him to have his rights adjudi- 
cated by the court of claims (possibly real> 
izing the difficulties of proceeding in any 
court without the authority of congress), 
that the United States had no right to ac- 
quire the title to this property without the 
consent of the legislature of Virginia, and 
this view was earnestly contended for by 
Senator Johnston in advocating this bill in 
the United States senate. In regard to this 
it may be said, first, that it presents a ques- 
tion for adjudication by the court, but to 
hear it the court must have jurisdiction and 
the right to determine it. But if we are 
right in the position we have taken, it Is 
one that cannot be discussed at this stage of 
the case, nor until it is first determined that 
the court has the right to question the title 
of the United States. But we say that such 
a claim is entirely unfounded. It is true 
that where the United States becomes the 
owner of real estate In a state, It does not 
thereby obtain the power of exclusive legis- 
lation over it without the consent of the leg- 
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islature of the state. The jurisdiction and 
power of the state still extends over it. But 
there is a wide distinction between soTereign- 
ty and title to real estate; and there is no 
reason why the latter should not be acquir- 
ed without the acquisition of the former. 
This distinction is plainly made by Vattel 
(book 2, § 83), in reference to states which 
iire in all respects foreign to each other. 
He says: "What is called the 'high domain,' 
which is nothing but the domain of the body 
of the nation, or of the sovereign who repre- 
sents it, is eveiywhere considered as insep- 
arable from the sovereignty. The useful 
-domain, or the domain confined to the rights 
that may belong to an individual in the 
state, may be separated from the sovereign- 
ty, and nothing prevents the possibility of 
its belonging to a nation in places that are 
not under her jurisdiction. Thus many sov- 
ereigns have fiefs and other possessions in 
the territories of another prince. In these 
eases they possess them in the manner of 
private individuals." 

The kingdom of Great Britain and other 
nations have real estate in the District of 
Columbia. If, then, a nation may have 
property in a foreign state, may not the 
United States have property within her ter- 
ritorial jurisdiction, even though it also be 
within the territory and jurisdiction of one 
of the states? But we do not choose to rest 
upon this theory alone. The United States 
is not an alien and a foreigner in Virginia. 
We claim to be citizens of the United States 
as well as citizens of Virginia. True, there 
was a time when a considerable portion of 
the people of the state attempted to repudi- 
ate the claims of the United States upon 
them, and proclaimed that all they desired 
was to be let alone. True, in later days, a 
few regarded it as an invasion for the Unit- 
ed States to place her soldiers within the 
borders of our sacred soil. But this idea is 
now pretty well exploded. We have been 
reconstructed. The general sentiment is 
far different We are all loyal to the Unit- 
ed States. We are willing to serve the 
United States, as no doubt our chief magis- 
trate can abundantly testify. Virginia is 
not a sovereign state, in the full sense of a 
sovereign power. It never had the power 
of declaring war, making treaties, coining 
money, establishing a navy or post-offices, or 
laws of naturalization, nor many other 
powers and prerogatives, universally re- 
garded as pertaining to sovereign nations. 
Until the Declaration of Independence it 
was a colony of Great Britain. Its people 
joined with the people of the other colonies 
in proclaiming their absolution from alle- 
giance to the British Crown, as "United 
Colonies." As such they joined in a con- 
federation, and so remained until the adop- 
tion of our constitution by the people of the 
country, under which the United States ex- 
ists as a nation, supreme within its sphere. 
As such, it has jurisdiction throughout all 



the territory occupied by the states, as well 
as in the territories. It has the usual in- 
cidents of a nation. It has the right to ac- 
quire both real and personal property for 
governmental and national purposes. If 
necessary, it has the right to condemn prop- 
erty for Its uses. It could acquire title by 
confiscation, and declare forfeiture even 
without office found. 5 Wall. 268. It has 
the right to take real estate in payment of 
debts, to sell it upon execution, and pur- 
chase it at such sale. This right has been 
exercised without question from the begin- 
ning of its existence. It holds real estate 
in every city and in every part of the -coun- 
try. It has the right to tax property every- 
where 'within its borders. This right was 
exercised by the imposition of a direct tax 
upon the property in question. The taxing 
power is conceded by all to be far-reaching 
and all-pervading. It is one of the highest 
attributes of sovereign power. As is said 
in McCuUough v. Maryland, 4 Wheat [17 
U. S.] 316: "It is an absolute power, which 
acknowledges no other limits than those ex- 
.pressly prescribed in the constitution, and, 
like sovereign power of every other descrip- 
tion, is trusted to the discretion of those 
who use it." Under this power the govern- 
ment may declare a forfeiture for non-pay-- 
ment, and may, if it chooses, declare such 
forfeiture, especially upon inquisition and 
office found, to result in transferring the ti- 
tle to the government It was by virtue of 
a power of such transcendent magnitude 
that the title to this property appears to 
have been acquired. Whether this power 
was executed according to the terms of the 
law or not, it is not now proposed to discuss. 
It is sufficient for the present purpose to 
say that the United States had the right to 
acquire the title to this property under an 
act of congress, passed by virtue of its tax- 
ing power, and which expressly conferred 
upon its officers power to purchase real es- 
tate for the government for the purposes 
enumerated by the law, and such right could 
not be questioned except by attacking the 
constitutionality of the law itself. 

It is refreshing to emerge from the stifling 
fog and malarial obscurity which beclouds 
the understanding, dwarfs the spirit of pati'i- 
otism, and confuses the judgment, when we 
are seeking for reasons to limit the capaci- 
ty of our government so as to render it in- 
capable of holding property within its bor- 
ders for purposes necessary to carry on its 
operations without the gracious pennission 
of state legislatures, to the serene atmosphere 
and dear sunlight which inspires such ut- 
terances as are found in Kohl v. U. S., 91 U.- 
S. 367. In speaking of the condemnation of 
real estate under the power of eminent .do- 
main, which is said to be the offspring of 
political necessity, and inseparable from 
sovereignty, the supreme court say: "This 
power cannot be enlarged or diminished by 
a state. Nor can any state prescribe the 
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manner in whicli it must "be exercised. The 
consent of a state can never be a condition 
precedent to its enjoyment. Such consent 
is needed only, if at all, for the transfer of 
jurisdiction, and the right of exclusive legis- 
lation, after the land shall have heen ac- 
quired." Why should it he said that the 
consent of the legislature of a state is re- 
quired to enable the United States to hold 
its title to real estate, acquired for its gov- 
ernmental purposes, under the boundless 
power of taxation, -which is also an incident 
of sovereignty and the offspring of political 
necessity, any more than when acquired mider 
the power of eminent domain, which is cer- 
tainly limited by the condition-precedent of 
giving compensation? But it may he argued 
that conceding the right of the United States 
to hold real estate in Virginia without the 
consent of the legislature, yet as this title has 
been acquired, if at all, without such consent, 
therefore it is still subject to the laws' and 
jurisdiction of Virginia; and even though pro- 
ceedings might not be commenced in the 
courts of the United States against the United 
States or its property, yet such proceedings 
might be instituted in the courts of Virginia, 
as was done in this case; and although the 
case has been removed to this court, the 
Tights of the parties are not affected by such 
removal. The first suggestion in answer to 
this is, that this is one of those cases which, 
imder the constitution and laws of the United 
States, both the defendants and the govern- 
ment have the right to have transferred to 
the courts of the United States. They have 
the right to have especially all questions re- 
lating to the revenue laws of the United 
States heard and determined by the courts of 
the United States. When such transfer is 
made, it is no longer within the jurisdiction 
of the courts of the state. The subject of 
the controversy is no doubt subject to the 
laws of the state, and all questions are to be 
decided according to the laws of the state 
as well as of the United States applicable to 
it. But it is not in the judicial power of the 
state; it is in the judicial power of the United 
States, where the parties had the right to 
place it, and to have it adjudged and detei-- 
mined according to principles applicable to the 
courts of the United States. But let us con- 
sider the case as though it were still in the 
state court, and as though the state and na- 
tional jurisdictions were entirely independent 
of each other. It wiU not be contended, I pre- 
sume, that the interests of th'e United States 
would be regarded with less consideration 
than those of a foreign state or nation, and 
it may be proper to consider a few of the au- 
thorities in such cases. In Story, Eq. PI. § 69, 
the author says, after stating that where the 
interests of the crown are involved, or it is 
sought to divest or affect its rights, the prop- 
er mode of redress is not by bill, but by peti- 
tion of right. "A similar exemption from be- 
ing sued applies to the case of foreign sover- 
eigns, for they are not suable in the eoui-ts of 



a foreign countiy, although they may be 
found personally within the dominions of such 
foreign country." In Wadsworth v- Queen of 
Spain, 17 Q. B. 171 (decided in 1851), the 
syllabus is: "Property in England belonging to 
a foreign sovereign prince in his public capacity 
cannot be seized under process in a suit in- 
stituted in this counti-y on a cause of action 
arising here, and, therefore, where a suit had 
been brought in the lord mayor's court against 
the queen of Spain, upon bonds of the Span- 
ish government, bearing interest, payable in 
Jjondon, and moneys belonging to her, as the 
sovereign of that country, had been attached 
in the hands of garnishees in London, to com- 
pel her appearance, the court of queen's 
bench granted a prohibition. Although the 
action was not in form brought against the 
queen of Spain as sovereign, it appeared suf- 
ficiently, by the proceedings, that she was 
charged with liability in that character. The 
garnishee, in such case, may move for a pro- 
hibition, and it is no objection tliat he has 
put in a plea to such attachment." The cotirt. 
Lord Campbell, O. J., is very severe in his 
condemnation of such a proceeding. Among 
other things, he says; "I must express my 
very great regi-et that the action should have 
been brought. I have no hesitation in say- 
ing that such actions do not lie, and am veiy 
sorry to find that this has been persisted in." 
This ease is well worth examination, as is alsa 
the case of Duke of Brunswick v. King of 
Hanover, 6 Beav, 1, where these principles 
are elaboiutely discussed. It wUl be observed 
that an attachment is a proceeding in rem; 
that it may be prosecuted to judgment without 
the appearance of the owner, and that the 
action, as stated in the syllabus, was not in 
form against the sovereign. 

To show the extreme regard for the inter- 
ests of foreign powers in property they 
may have in this country hy the supreme 
court of the United States, I call special at- 
tention to the case of The Exchange, in 
7 Cranch [11 U. S.] 117. In that case, a 
vessel in the possession of the ofiicers of the 
government of Prance was libelled by its 
former owners, who claimed that their title 
had never been divested. No one appeared 
on behalf of the French government, but at 
the instance of our own executive depart- 
ment the attorney-general appeared and sug- 
gested that it involved the interests of that 
government, and the case was heard upon 
issue made to such suggestion. All the 
questions relating to the jurisdiction of our 
courts over the property of foreign powers 
were carefully reviewed by Chief Justice 
Marshall, who held most emphatically that 
they have none whatever, and especially 
where such property is used for national 
purposes. This case, too, it will be ob- 
served, was decided without the appearance 
of the French government, and without its 
appearing from the record that it was a 
party to the suit. In Harris v. Dennie. 
3 Pet. [28 U. S.] 292, an act of congress had 
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provided that goods imported from a foreign 
port could not be removed until tlie owner 
had obtained a permit from the officer of 
customs. They were held to be, until that 
time, in the possession of the United States. 
Held, that for this reason an attachment by 
a state officer on behalf of a creditor of the 
owner of the goods would not lie. The court 
say: "An attachment of such goods, by a 
state officer, presupposes a right to take the 
possession and custody of those goods, and 
to make such possession and custody exclu- 
sive. If the officer attaches upon mesne 
process, he has the right to hold the posses- 
sion to answer the exigency of the process. 
If he attaches upon an execution, he is 
bound to sell, or may sell, the goods within 
a limited period, and thus virtually displace 
the custody of the United States. The act 
of congress recognizes no such authority, 
and admits of no such exercise of right." 
In the case. of Briggs v. The Light-Boats, 
'11 Allen, 177, the state court was asked, 
under an act of the legislature of that state, 
to enforce a lien given by the statute to 
builders of a vessel upon such vessel, after 
it had been transferred to the use of the 
United States. The court admitted the ex- 
istence of the lien, but held that there could 
be no remedy in the courts. After deliver- 
ing an opinion of exti'aordinary elaboration 
the court say: "In every aspect in which 
we, can look at these suits, in the light of 
principle or authority, we cannot escape the 
conclusion that the state courts have no 
jurisdiction or right to entertain them." In 
"U. S. V. Weise [Case No. 16,639], Grier, J., 
says: "Even if the state of Pennsylvania 
had power to tax lands, where the jurisdic- 
tion over the lands had not been ceded by 
the legislature, payment of such tax could 
not be enforced by distress or seizure of 
property of the^ United States. To the ex- 
tent of the powers granted, the United 
States are sovereign, and cannot be treated 
by the states as a mere corporation, a citi- 
zen, or a stranger, and subjected to distress 
or execution for claims, real or pretended, 
by any county or township officer. If the 
state of Pennsylvania has any just demand 
against the government for the use of her 
soil, recourse may be had to congress, to 
whom an appeal for justice can always be 
successfully made, especially wheu the ap- 
pellant is a state of the Union. There is 
no necessity for this humiliating spectacle 
of petty officers of a state distraining or 
levying on the public property of the gen- 
eral government, and treating it as a petty 
corporation or an insolvent or absconding 
debtor," "When the court of the state of 
Maryland attempted to compel the officei 
of a branch bank of the United States to use 
stamped paper in issuing its notes, accord- 
ing to an act of the legislature of that state, 
the supreme court of the United States said, 
in McOullough v. Maryland, 4 Wheat. [17 U. 
S. 316], it should not be done. If these 
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states in the exercise of their exalted power 
of taxation for public uses could not affect 
the operations of the government, or inter- 
fere with its property, how much less ought 
the courts, in behalf of private interests, to 
place the government in the position so 
graphically portrayed by Justice Grier. 

I now propose to analyze a number of au- 
thorities which have been furnished me by 
counsel for the plaintiff, and to which my 
attention has otherwise been called as ap- 
parently in opposition to the principles for 
which I have been contending. I shall en- 
deavor to bring out the precise points de- 
cided in these, and I invite comparison of 
my statement of the cases with the reports 
themselves. But, before entering upon this, 
permit me again to state the precise princi- 
ple upon which 1 rely. It is not (though 
some of the cases might possibly justify me 
in so doing) that a suit could not be main- 
tained where simply the interests of the 
government may be affected. It is not that 
such suit could not be maintained where the 
government seizes upon property without 
color of title, nor where the government 
claims title without possession or govern- 
ment use, nor where the government is in 
the use of property, if it could be, without 
possession or color of title. None of these 
constitutes our case, and it is unnecessary 
to maintain such a case, and authorities in 
such cases can have no controlling effect. 
Our position is this: That where the United 
States is in possession of real estate through 
its officers, and has been in such possession 
peaceably for a considerable period, under 
a title of record valid upon its face, the re- 
sult of what is equivalent to office found, 
using it in the proper exercise of its sov- 
ereign powers, a suit in ejectment cannot 
be maintained upon process served upon its 
officers and agents, when the court is prop- 
erly informed through its proper officer that 
it claims exemption from suit and expressly 
objects to the jurisdiction of the court upon 
this ground. I confidently assert that no 
authority will meet a case where all these 
things concur, and that every case which 
can be cited differs from this in one or more 
material and vital particulars. 

The first and apparently the most formid- 
able case, for it is a leading case, and the 
basis of most of the others cited, is Osborne 
V. Bank of U. S., 9 Wheat. [22 U. S.] 850. 
I propose to bring out this whole case to 
analyze it as thoroughly as possible, in or- 
der to show the precise questions decided 
and the true principles established thereby. 
This case is cited in support of a general 
principle there laid down, that jurisdiction 
depending upon parties has relation to the 
actual parties upon the record. Chief Jus- 
tice Marshall thus states it: "It may, we 
think, be laid down as a rule, which admits 
of no exception, that in all cases where ju- 
risdiction depends upon the party, it is the 
party named in the record. Consequently, 
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the eleventh amendmeut, which restrains 
the Jurisdiction granted by the constitution 
over suits against states, is of necessity lim- 
ited to those suits in which a state is a 
party on the record. The amendment has 
its full effect if the constitution be eonsti-ued 
as it would have been construed had the 
jurisdiction never been extended to suits 
brought against a state by the citizens of 
another state or by aliens. The state not 
being a party on the record, and the court 
having jurisdiction over those who are par- 
ties on the record, the true question is not 
one of jurisdiction, but whether, in the ex- 
ercise of its jurisdiction, the court ought to 
make a decree against the defendants; 
whether they are to be considered as having 
a real interest or as being only nominal par- 
ties The parties must certainly 

have a real interest in the case, since their 
personal responsibility is acknowledged, and 

if denied could be demonstrated 

It is believed that no case can be found 
where any person has been considered as a 
party who is not made so in the record.'* 
As to this, in the first place, I remark that 
this statement is that of a general principle, 
and much broader than was necessary to 
decide the precise case before the court. It 
has been said, and it is manifest to the judi- 
cial mind, that it is unsafe to interpret lan- 
guage used in reference to a particular case 
before the court as settling general princi- 
ples as to cases not before the court and of 
a different nature, and not in the minds of 
those using the language. See, upon this 
point, Cohens v. Virginia, 6 Wheat [19 U. 
S.] 399, and Peyton v. Bliss [Case No. 11,- 
055]. So far as the general principle stated 
is necessarily applicable to the case in ref- 
erence to which it is used and to like cases, 
it is authority; but when cases Of different 
nature are in contemplation, it is obiter dicta 
to the extent of the difference between the 
cases. 

Now let us see what was the precise case 
before the court and the precise point de- 
cided; the legislature of Ohio, representing 
a strong public opposition to the United 
States Bank, passed an act directing that if, 
after the 15th day of September, 1819, it con- 
tinued to transact business in the state it 
should be liable to a tax of $50,000 on each 
office of discount and deposit, and in such 
-case directed the auditor to make out a war- 
rant, directed to any person, authorizing him 
to enter the banking-house and seize the 
money if not paid, and if necessary to go into 
-every room, open every chest, etc. On the 
14th of September a bill was filed for an in- 
junction against the auditor. The auditor 
Avas served with subpoena and indorsement 
■of bond for injunction early on the 15th of 
September. After that, to wit, on the 17th of 
September, one Harper, who had been em- 
ployed to collect the tax, entered the bank and 
-violently seized $100,000. While taking this 
to the capitol, he was served with the injunc- 



tion. He took it, however, to the state treas- 
urer and delivered it to him. It passed to his 
successor in office, who, though he passed it 
upon the books to the credit of the state as 
revenue, kept it in a separate package. The 
bill was filed against the auditor and was 
afterward amended by making Harper and 
the treasurer parties defendants. A decree 
was made directing them to restore the 
money, and they appealed to the supreme 
court of the United States. The principal 
points made were that the bank could not 
sue in the United States court; that it was 
a case for a court of law and not for a court 
of equity; that the law of Ohio was con- 
stitutional and justified the act; and that, 
as it was a suit against the officers of a 
state, having a direct effect upon the prop- 
erty of the state, such suit was prohibited 
by the eleventh constitutional amendment. 
It will thus be seen that this was in reality 
a contest between two sovereign powers, the 
state of Ohio and the United States, initiated 
by the state of Ohio, having for its object 
the destruction of one of the instrumentali- 
ties of the sovereign power of the United 
States, and invoking the principle of immu- 
nity from suit for the very purpose of being 
permitted to commit the injury against sov- 
ereign power which this immunity from suit 
is designed to prevent. The point under dis- 
cussion, when the statement of the above 
general principle was made, was the in- 
terpretation of the eleventh constitutional 
amendment, which declares that the judi- 
cial power shall not be constnied to extend 
to suits against a state by citizens of an- 
other state or alien. The court say the in- 
terpretation is to be made by considering the 
words. English cases will throw but little 
light upon it This amendment is but a 
limitation upon the judicial power originally 
granted by the constitution. It is therefore 
necessary to determine what was originally 
granted. Illustrations are then given to 
show that the original grant of judicial 
power was to enable the court to take juris- 
diction over states where they were made 
parties upon the record, and, as decided by 
the supreme court before this limitation was 
made, where they were parties defendants 
upon the record. The amendment limits this 
judicial power only by denying it in cases 
where suits are against a state by citizens 
of other states and aliens. The original 
grant of power enlarged the jurisdiction of 
courts only to the extent of allowing states 
to be made parties defendants upon the rec- 
ord. Where states were Interested but not 
named in the record, then jurisdiction would 
depend upon principles of common law. As 
this was the interpretation of the original 
grant of judicial power, and the eleventh 
amendment was simply a limitation of the 
original grant, both had reference to states 
when named as parties upon the record. 
The court say, therefore, that the eleventh 
amendment was not a prohibition to the 
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suit. The question of jurisdiction depended 
upon principles aside from tliis, and in cases 
embraced by the limitation stood just as it 
would without either the original grant or 
the eleventh amendment. As the court say, 
"the amendment has its full effect If the 
constitution be construed as it would hare 
been: construed had the jurisdiction never 
been extended to suits brouglit against a 
state by the citizens of another state or 
aliens." 

Now, the general statement we have been 
considering v/as made for the purpose sim- 
ply of interpreting the eleventh amendment, 
a subject with which we have nothing to do, 
and it was made, too, with pailicular refer- 
ence to the case then before the court. So 
far as the interpretation goes, it is simple, 
direct, and plain, and is binding authority, 
but the general statement made in illustra- 
tion merely, or arguendo, is not necessarily 
so, especially in cases of an entirely differ- 
ent nature. The court did not mean to say 
that the courts would always take jurisdic- 
tion in cases where the interests of states or 
sovereign power ai-e affected unless such 
state or sovereign power were a party on 
the record. If it did, it was unnecessary to 
say so for the pui-poses of that case, and can 
easily be shown to be incorrect. For ex- 
ample, in the case of The Exchange, 7 
Cranch [11 U. S. 116], decided by Chief Jus- 
tice Marshall himself, it was held that the 
court could not take jurisdiction, because it 
effected the rights of the French govern- 
ment, when, certainly, that government aid 
not appear as a party to the record. An act 
of congress provides that the assignee of a 
chose in action shall not be able to .sue in a 
United States court as a citizen of another 
state if the assignor could not. If such as- 
signee, then, commences suit, it can then be 
shown that the court has no jurisdiction, be- 
cause it has no jurisdiction over one not a 
party to the record. Many illustrations 
might be given to show that the statement 
cannot be correct as a universal principle 
applicable to every variety of cases. The 
English eases already cited do certainly 
show that it is not, as applied to an eject- 
ment case. So the cases of The Siren and 
The Davis [supra] show that the rule would 
not apply in admiralty. It must be evident 
that language of a judicial opinion cannot 
"be construed by the same rules as that of a 
statute. Rules as to parties are different in 
different forms of action. They are unlike 
in cases at law and in equity, in admiralty 
una in ejectment. Proceedings in rem are 
different in this respect from mere personal 
mictions. Jurisdiction may be obtained over 
property when it cannot over its owner, and 
so it may over persons when it cannot over 
the property to be affected. For example, 
a court of equity can take jm"isdiction of a 
case affecting property beyond its jurisdic- 
tion where process can be served upon the 
proper persons. Penn v. Lord Baltimore, 2 
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"White & T. Lead. Cas. Eq. 1800. Now it 
would be very difficult to lay down a prin- 
ciple as to parties applicable to all such 
cases. Because a rule might be applicable 
in one, it would be unsafe to hold that there- 
fore it is applicable to aU. Take the in- 
stance of a case in equity where a necessary 
party is beyond the jurisdiction of the court, 
and for that reason process cannot be serv- 
ed. It is ti-ue that in most states proceed- 
ings in rem may usually be prosecuted by 
publication in such cases; but it has not al- 
ways been so. In such cases the court say, 
in Hagan v. Walker, 14 How. [55 U. S.] 36, 
"Where no relief can be given without tak- 
ing an accoimt between an absent party and 
one before the court, though the defect of 
parties may not defeat the jurisdiction, 
strictly speaking, yet the court will make no 
decree in favor of the complainant." The 
court will refuse to proceed in all cases, and 
refuse to make a decree affecting his rights, 
if there is a party necessary over whom, for 
any reason, jurisdiction cannot be obtained. 
See [Barney v. Baltimore] 6 Wall. [73 U. S.] 
280; [RusseU v. Clark] 7 Cranch [11 U. S.] 
98; [Shields v. Barrow] 17 How. [58 U. S.] 
136. 

In the case at bar the court cannot obtain 
jurisdiction over the United States, and yet 
judgment, according to the statute, cannot 
be obtained and enforced without defeating 
the title of the United States, and putting 
them out of possession. In 6 Wall. 187, the 
court say, "The rule is universal that if the 
power be conferred to render the judgment 
or enter the decree, it also includes the pow- 
er to issue proper process to enforce such 
judgment or decree." It follows as a logi- 
cal and absolutely necessary deduction from 
this, that, if it be ascertained that the court 
has not power to issue proper process for 
the enforcement of its judgment or decree, 
it has not power to enter them. Now, the 
reason that a decree' was made and sus- 
tained in the case of Osborne v. Bank of U. 
S. [supra] appears, partially, in the language 
of the general statement we have been con- 
sidering; and that is, that the court had ju- 
risdiction over persons who had such rela- 
tions to the property in controversy that a 
decree against them could be enforced which 
would effectuate the whole object of the 
suit. They had possession and control of 
Che property in controversy. This will ba 
more apparent from a more critical examina- 
tion of the case. At the time of the com- 
mencement of the suit the property was in 
the possession of the bank. The defendant 
obtained it in violation of the injunction, but 
even then it never came to the full possession 
of the state of Ohio. The court had power to 
grant full relief by enforcing its process 
against the parties named in the record. It 
admits that if the property was in full pos- 
session of the state of Ohio the suit could not 
be maintained. The foundation of the bill 
was that the property had not gone into the 
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possession of tlie state of Ohio. It was upon 
tliis ground that the suit was maintained as 
one suitable for a court of equity instead of a 
case at law, and the injunction was granted 
for the purpose of preventing the defendant 
from delivering the property to the state of 
Ohio, whereby the remedy would be lost. It 
will thus be seen that the whole foundation 
of the case, the vital point and object of the 
bill, was to prevent a change of possession, 
to prevent the state of Ohio from obtaining 
possession. It was* because this would have 
placed the state in such a situation that suit 
could not have been maintained that this suit 
in equity was sustained. The bill recognized 
and rested upon the very principle we are 
contending for, to wit, that the possession of 
sovereign power cannot be disturbed by judi- 
cial process. Without this principle the case 
itself would have been totally destitute of 
vitalitj-. The bill alleges "that neither Gurrie 
nor Sullivan held the said money in their 
character as treasurer, but as individuals." 
The case, when properly understood, is a 
most complete vindication of our position. 
The "true inwardness" of this case is, that 
while a suit could not have been maintained 
if the property had come into the possession 
of the state, yet it could be maintained to pre- 
vent it from coming into such possession, and 
the state could not, by merely asserting its 
interest in the subject in controversy, and 
without being a paity to the record, defeat 
the suit. The court say: "Where the right is 
in the plaintiff, and the possession is in the 
defendant, the inquiry cannot be stopped by 
the mere assertion of title in the sovereign." 
The court say this because in that case the 
possession was in the defendants and not in 
the state. It says further: "In such case a 
friend of the sovereign may suggest it, but 
the court will go on and investigate the title 
if it has jurisdiction of the parties before it 
who have possession of the property." In 
the case at bar the defendants in the suit 
have not possession. The United States is in 
the actual possession, according to the defini- 
tion of possession given by the court in the 
case of The Davis, 10 Wall. [77 U. S. 15], as 
follows: "The possession of the government 
can only exist through some of its officers, 
using that phrase in the sense of any person 
charged on behalf of the government with the 
control of the property coupled with its actual 
possession," and in reference to which the 
court say, in the same case, the proceeding 
could be maintained only when it "does not 
need a process against the United States, and 
which does not require that the property 
shall be taken out of the possession of the 
United States." Let it be borne in mind, too, 
that it is not title that we suggest, at least 
nothing more than a prima facie record-title. 
It is not a suggestion of ownership that we 
make or rely upon. We would not ask the 
court to try title or ownership on suggestion. 
We simply suggest facts, which are indis- 
putable,— possession, record, and government 



use. We are not contending that a mere sug- 
gestion of interest in the property, or title 
thereto, without possession, record, or gov- 
ernment use, would deprive the court of pow- 
er to hear the cause. If the facts we suggest 
are disputed, then the court will investigate 
the cause sufficiently to ' determine their 
truth or falsehood. If found to be true,* that 
is all we now claim; if false, of course we 
fail, and the court will proceed. Aside from 
these general expressions used "arguendo," 
this case of Osborne v. Bank of U. S. is, in 
another point of view, one of the strongest 
cases that can be found in support of the 
positions we have taken. In the first place, 
in speaking of the point as presented by the 
state of Ohio, in a case, as we have already 
seen, quite different from this, the chief jus- 
tice says: "The full pressure of this argu- 
ment is felt, and the difficulties it presents 
are acknowledged The very diffi- 
cult question is to be decided whether in such 
a case the court may act upon the agents em- 
ployed by the state and on the property in 
their hands." Before passing to its discus- 
sion he deems it proper to pause and reflect 
upon the consequences of denying this power 
to a court of the United States, and he then 
goes on to show how the result would be to 
permit an attack upon the very sovereign 
power we are now endeavoring to maintain. 
Now, in that case, the great question to be 
decided, that which overshadowed all others, 
they being mere questions of jurisdiction, 
form of action, authority to sue, etc., was the 
constitutionality of the legislative act of Ohio, 
the object of which was to impair and de- 
stroy, so far as it could, one of the means and 
instrumentalities of the government of the 
United States. The state of Ohio had made 
an attack upon the sovereign power of the 
United States through its most formidable 
weapon, the sovereign power of taxation up- 
on property within its jurisdiction. It was 
not an attack by a private citizen through a 
proceeding in a state court; it was the state 
of Ohio itself, speaking and acting by the 
whole force of its legislative and executive 
power, inspired by the most determined re- 
solve to so impair the operations of one of 
the instrumentalities of the United States as 
to render it incapable of action there. Could 
this be permitted, was the great question in 
that case. Upon this question the great chief 
justice, aided by the discussions of Clay and 
Webster, brought the fuU force of his intel- 
lect, and the result was a complete vindica- 
tion of the precise principle for which we are 
contending,— the entire independence of the 
means and instrumentalities of the United 
States government from all interference short 
of the sovereign power of the government it- 
self. The independence of such instruments 
from all interference has been carried to such 
an extent that the supreme court has held 
that a state cannot tax the income of an offi- 
cer of the United States (Dobbins v. Commis- 
sioners, 16 Pet [41 U. S.] 435), nor can the 
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United States tax the income of a state officer 
(Collector v. Day, 11 Wall. [78 U. S. 113]). 

The principle "wMch we would present 
prominently, which, as we have seen, is 
not only in harmony with the case of Os- 
borne V. Bank of U. S., but is the leading 
idea upon which tie bill in that case was 
framed, and which will be found to be the 
test which may be applied to nearly all of 
the cases cited by the plaintiff, showing 
them not to be in conflict with our posi- 
tion, is this: "Wherever the process neces- 
sarily growing out of the proceedings has 
the effect to take the possession of prop- 
erty from the sovereign power, to divest it 
of such possession and change it to an indi- 
vidual, without the consent of such sover- 
eign power, express or implied, or where the 
suit has not been instituted by the sover- 
eign, the suit by an individual will not be 
maintained. In nearly all the cases the rea- 
son given has reference to this principle. 
The process of a court is its effective means 
of action. The proceedings in an ejectment 
suit do no harm to any one except by the 
final process, the writ of possession. In 
some suits process to take possession may 
issue at the commencement of the suit or 
during its progress; but it makes no dif- 
ference in principle at what time such 
process issues. A process to take possession 
gives authority to the officer to use suffi- 
cient force to execute it It authorizes the 
officer to put down such force as may be 
opposed to it. Now, if thit> process can be 
executed upon parties to the cause, and full 
effect given to it by the execution upon such 
parties, then it may be done; but if, in or- 
der to execute it, it becomes opposed to a 
sovereign power not a party to the cause, 
such sovereign power, not being a party, 
is not bound by the order of the court, and 
has the legal right to resist. It cannot be 
that an officer has the legal right to take 
possession from a sovereign and at the same 
time that the sovereign has the lawful right 
to resist. This would produce a collision like 
an immovable body being met by an ir- 
resistible force. It surely will not be pre- 
tended that the sovereign, if not a party, 
would be bound legally or morally to yield 
its claims on account of a judgment in a 
case in which it had not been heard. See 
27 Grat 301. However this may be, the 
principle above stated will be found to be 
the key to reconcile what otherwise might 
appear to be conflicting. Thus in the case 
cited from S Mees. & W. 579, the court say: 
"The- question may be tested thus: Sup- 
pose there were no trial, but judgment went 
against the casual ejector, then there would 
be a writ to turn the crown out of posses- 
sion, which clearly cannot be." In Os- 
borne V. Bank of U, S., the writ had full 
effect by its operation upon the individuals 
named as defendants upon the record. It 
could not invite resistance by state author- 
ity, nor could it have been resisted by the 
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state except upon its own motion, and not 
merely in opposition to the process. The 
reason of this principle is well stated in 
People V. Ambrecht, 11 Abb. Pr. 97: "In 
practice it migh prove mischievous by bring- 
ing the state and national sovereignty in con- 
ffict The state, by its militia, would be 
bound to execute the process of its courts 
and give possession in pursuance of eject- 
ment, while the United States might be dis- 
posed to retain possession of its fortifications 
and barracks by a resort to force if neces- 
sary Certainly the judgment in an 

action aeainst a soldier would not bind the 
United States or estop them from clafming 
in hostility to it." This was the precise prin- 
ciple applied in Harris v. Dennie, 3 Pet. [28 
U. S. 292], and Briggs v. The Life-Boats, 
11 Allen, 157, and it is the reason why an 
attachment would not lie in a state court 
against goods in the custody of a United 
States marshal. 

Let us now apply this test to some of the 
other cases cited by the plaintiff. In the 
case of Davis v. Gray, 16 "Wall. [83 U. S.] 
203, the receiver of a railroad company filed 
a bill in chancery to enjoin the governor 
and land commissioners of the state of 
Texas from issuing patents of lands claim- 
ed to belong to the company to other per- 
sons. Those lands had been granted to the 
company upon certain conditions, which it 
was claimed by the defendants had not been 
performed, and for which reasons that the 
lands had become forfeited. It was object- 
ed that this was equivalent to a suit against 
the state, though not a party to the record. 
The main question upon the merits was as 
to whether the obligation of contracts had 
become impaired by this action of the state 
officers. The court decided the case upon 
two grounds: one that the state of Texas 
allowed suits of this kind in its own courts, 
citing a number of cases; and the other is 
stated as follows, to wit: "Here the prop- 
erty in question is not in possession of the 
defendants. The possession of the receiver 
has not been invaded. He has not been in 
possession, is not seeking possession, and 
there is no question in the case relating to 
that subject. .... He is seeking to en- 
join the appellants from doing illegal acts, 
which, if done, would render the right and 
title of the property in his hands of greatly 
diminished value." The court could enjoin 
the governor as well 4is any other and in- 
ferior officer from doing an illegal and un- 
constitutional act. In the case of U. S. v. 
Peters, 5 Craneh [9 U. S.] 115, proceedings 
had been had in admiralty against certain 
certificates held by one Rittenhouse, who 
was treasurer of the state, and which were 
claimed to be proceeds of a vessel belong- 
ing to the state of Pennsylvania. It was 
claimed by the state authorities that as the 
state was not a paity to those proceedings 
the court had no jurisdiction to decree 
against it and that it was not, therefore, 
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bound by the decree of the court, and the 
legislature -of the state passed an act de- 
claring such decree to be void as against 
the state, and directing the governor to em- 
ploy suflSeient force to resist its execution. 
The district Judge, Peters, submitted the 
question to the supreme court on a return 
to a writ of mandamus ordering him to 
show cause ivhy he should not issue the 
writ notwithstanding the act of the legisla- 
ture. It was decided by Marshall, Chief 
Justice, that the court had jurisdiction not- 
withstanding the interest and claim of own- 
ership suggested by the state. He says: 
"In \his case the suit was not instituted 
against the state or its ti-easurer, but against 
the executrices of Dayid Rittenhouse for the 
proceeds of a vessel condemned in the court 
of admiralty which were admitted to be in 
their possession." After giving a history of 
the case, the court further say: "These 
circumstances demonstrate beyond the pos- 
sibility of doubt that the property which is 
represented in the Active and her cargo 
was in possession not of the state of Penn- 
sylvania but of David Rittenhouse as an 
individual, after whose death it passed, like 
other property, to his representatives. 
Since, then, the state of Pennsylvania had 
neither possession of nor right to the prop- 
erty on which the sentence of the disti-ict 
court was pronounced, and since the suit 
was neither commenced nor prosecuted 
against that state, there remains no pretext 
for the allegation that the case is within 
that amendment of the constitution which 
has been cited, and consequently that the 
state of Pennsylvania can possess no con- 
stitutional right to resist the legal process 
which may be directed in this cause." In 
Olmsted's Case, Brightly, N. P. 9, the mar- 
shal was attached for not obeying the pro- 
cess of the court directing him to pay over 
the moneys described in the above ease of 
Judge Peters, where the same principles 
were declared, and the decision was based 
upon precisely the same grounds, to wit, 
that the state was not in possession, but 
was in the possession of Rittenhouse as an 
individual while the suit was being prose- 
cuted. In the case of Swasey v. Northern 
Gent. R. Co., 71 N. C. 571 rCase No. 13,679], 
the state was not in possession of the prop- 
erty, but in possession of the railroad com- 
pany. The court say: "The railroad com- 
pany, therefore, in this case holds the share 
of its property represented by the stock sub- 
scribed by the state in trust as well for the 
stockholders as for the state. The charter 
made the company tne depository of the 
pledge to hold it for both parties according 
to their respective interests," This ease, 
was, however, decided substantially upon 
another ground, which I will presently 
show. The United States was not in pos- 
session in the case of Elliott v. Van Voorst 
[Case No. 4,390], nor did the question of 
possession arise in the case of McCoy v. 



Washington Co. [Td. 8,731]. I think it may 
safely be said that in no case where this 
point has been decided has the court held 
that proceedings can be maintained in a 
suit against the sovereign where the neces- 
sary process is to divest such sovereign "in 
invitum" of the possession of the property 
in conti-oversy. I think also that this prin- 
ciple is in harmony with all the cases which 
have been or can be cited. But a class of 
cases have been cited which, as we shall 
see, were decided upon another principle, 
not at all in conflict with the position we 
have assumed, to wit, consent of the sov- 
ereign. 

In the case of Swasey v. Northern Cent. R. 
Co. before alluded to, the facts were as fol- 
lows: The railroad company had been in- 
corpox-ated by the state, and the board of im- 
provement had been authorized to subscribe 
§2,000,000 capital stock. In case it became 
necessary to borrow money, the state was au- 
thorized to issue certificates in sums of not 
less than $1000 each, pledging the I)ayment in 
thirty years, with Interest at 6 per cent. As 
security the faith of the state was pledged, 
and in addition its stock held by the companj" 
was pledged for the same purpose, and divi- 
dends upon stock wei*e to be applied to the 
payment of interest. This stock was made 
preferred stock. Subscription was made and 
certificates issued. A large amount of inter- 
est had accrued upon these certificates. An 
action was brought in chancery by the holder 
of seven of these certificates, in his own be- 
half and in behalf of others who chose to 
join with him, asking that a suflicient amount 
of state stock be sold to pay this interest. 
The objection was that the court did not 
have jurisdiction because it was against tlu^ 
property of the state. 

After citing Osborne v. Bank of U. S. in 
support of the position that a suit may be 
maintained where the state is not made a 
party upon the record, the court decides this 
point in the following words: "The real 
question, therefore, presented for our deter- 
mination is whether the court has jurisdiction 
of the property which" it is sought to charge 
or of the agent having it in possession. The 
property consists of shares in the capital 
stock of a corporation. At its inception it be- 
came charged as security for the payment of 
the debt contracted on its account. This was 
part of the law of its creation. It has always 
been pledged. The property of a coi-poratiou 
represents its stock. This property the cor- 
poration holds for its stockholders. A stock- 
holder's share of the stock is equal to his 
share of the corporate property. The rail- 
road company, therefore, in this case holds 
the share of its property represented by the 
stock subscribed by the state in trust as well 
for the stockholders as for the state. The 
charter made the company the depository of 
the pledge to hold it for both parties accord- 
ing to their respective interests; consequent- 
ly a suit which seeks to charge the stock as 
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security and "brings in the corporation to rep- 
resent it may be maintained in tlie absence of 
the state as a party. Tliis was evidently tlie 
understanding- when the pledge was made. 
It was then the case as now that a state could 
not be sued, but that its agents could, and 
that property in the hands of its agents 
could be controlled and disposed of by the 
courts in proper cases notwithstanding the 
ownership by the state. The faith of the 
state had been pledged. This pledge the 
courts could not enforce. The stock to be ob- 
tained with the money borrowed could not 
be reached under such a pledge of faith 
alone, because a suit could not be prosecuted 
for that purpose. Notwithstanding this a 
lien was given upon the stock as security 
in addition to the pledge of faith. But it 
was no addition if the bondholder had no 
power to make his security available. A lien 
which cannot be enforced has no value as a 
security. These parties were engaged in no 
such vain work. It was clearly their under- 
standing that the state not only should but 
that it in fact did gi-ant to the bondholders 
the power to use the machinery of the courts 
to subject this portion of their security if 
default should be made in the payment of 
the debt. In sustaining this action, then, 
we are but carrying into effect the manifest 
intention of the parties at the time the mon- 
ey was borrowed," Is it not perfectly man- 
ifest that the two leading ideas of this de- 
cision are, 1st, that the property in contro- 
versy is in the possession of the company in 
trust as a depository, and that therefore the 
power of the court can have full effect by 
operating upon the parties named; and, 2d, 
that the state, for the -purpose of the en- 
forcement of the trust, had consented to 
grant "the full power to use the machin- 
ery of the courts?" Were this not so the 
court say the giving a power to sell the 
stock to meet its liabilities, "in addition" to 
the faith of the state, which could not be 
enforced by suit, would have been a vain 
thing. It has been held that a state, by 
becoming a member of a corporation, or by 
chartering a bank to be carried on in the 
usual course of banking business, thereby 
surrenders its prerogative of exemption from 
suit against such corporation or bank. Such 
act or charter is construed as a consent that, 
its obligations incurred through such means 
may be enforced by the courts. This is in- 
deed a necessity, for otherwise it could not 
do business in such capacity. Individuals 
would not deal with a party whose obliga- 
tions could not be enforced. This was the 
ground of the decision in Briscoe v. Bank of 
Kentucky, 11 Pet [36 U. S.] 257. In that 
case the bank, which had been incorporated 
by the state and made liable to be sued, 
brought suit upon a note given to it. The de- 
fence was that the consideration was bills 
of the bank, which it was claimed, being is- 
sued by such bank, of which the state was 
sole incorporator, were bills of credit issued 
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by the state, and were therefore unconstitu- 
tional and void, for which reason there was 
no consideration. The question then was 
whether they were bills of credit in the sense 
contemplated by the constitution. .Bills of 
credit in that sense were defined to be bills 
issuing solely on the faith of the stat,e. Such 
bills could not be enforced, for there could 
be no suit against the state. In issuing such 
bills it was not to be presumed that the state 
intended to do an unconstitutional act. Such 
construction was not to be given to the act 
unless necessary. As it had been held, cit- 
ing Bank of U. S. v. Planters* Bank, 9 
Wheat. [22 TI, S.] 904, that when a govern- 
ment becomes a corporator it lays down its 
sovereignty so far as it respects such cor- 
poration; that therefore the bank could oe 
sued and payment of its bills thus enforced, 
on account of which the bills did not rest 
solely upon the faith of the state; they were 
not bills of credit in the sense contemplated 
by the constitution. 

Justice Story, in^dissenting from the opin- 
ion of the court, thought that as the state, be- 
ing the sole owner of the securities of the 
bank, might at its pleasure by legislative 
act withdraw such securities, and thus leave 
nothing to rely upon but the faith of the 
state, the effect was that the bills had noth- 
ing but the faith of the state for her security, 
and therefore were bills of credit in an uncon- 
stitutional sense. But this precise question 
came up afterwards in Curran v. Arkansas, 
15 Pet. [40 U. S.] 304, where it was held that 
such aetionby the legislature would itself in 
such case be unconstitutional, as impairing 
the obligation of contracts. The leading idea 
of these cases is that the privilege of exemp- 
tion from suit is in such cases waived and 
the jurisdiction rests upon consent. The case 
of TJ. S. V. Bank of Metropolis, 15 Pet. [40 
XJ. S.] 377, was where a suit was brought 
by the United States as plaintiff, and the 
defendant claimed off-set to an amount in 
excess of the claim. The principle announ- 
ced is, "When the United States, by its au- 
thorized officer, become a paity to nego- 
tiable paper, they have all the rights and 
incur all the responsibilities of individuals 
who are parties to such instruments. We 
know of no difference except that the United 
States cannot be sued." In this case off-sets 
were allowed and a judgment sustained 
against the United States for over §3000. 
But in later cases this has been refused. 
In Reeside t. Walker, 11 How. [52 U. S.l 
290, the court say: "To permit a demand in 
set-off against the government to be proceed- 
ed on to judgment against it would be equiv- 
alent to the permission of a suit to be pros- 
ecuted against it" This cannot be tolerat- 
ed "as against the government, except by 
a mere evasion, and must be as useless, in 
the end, as it would be derogatory to ju- 
dicial fairness," - . . The court also say, 
it being the settled principle of our govern- 
ment that the sovereignty of the government 
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protects it from suit even against judgments 
for costs, "it would be derogatory to the 
courts to allow the principle to be evaded 
or circumvented." In U. S. v. Eckford, b 
Wall. [73 U. S.J 490, the above extracts are 
quoted and aflirmed, by which it seems very 
plain that in this respect the ease of XJ, S. 
v. Bank of Metropolis [supra] is overruled. 
Two or three eases have been cited, appar- 
ently for the purpose of showing that what- 
ever may be the law of England upon this 
subject, or whatever may be the law where 
a sovereign's rights are to be passed upon 
by its own courts, in relation to property 
within its exclusive territorial jurisdiction, 
yet, that as to property of the United States 
within a territorial jurisdiction of a state 
obtained without the consent of the legis- 
lature, this prerogative of exemption from 
suit is not to be applied. As to this, it is, It 
seems, apparent that the cases already cited 
by us as to the application of this prerog- 
ative in relation to states entirely foreign to 
each other are sufficient tq establish the posi- 
tion that such a doctrine cannot be maintain- 
ed. But even these cases I think do not so 
hold. Certain expressions used arguendo 
disconnected from the case in hand may 
convey such an idea, but the decision, taken 
as a whole, does not warrant the principle 
contended for, especially in such a case as 
this. In Com. v. Young, Brightly, N. P. 302, 
the defendant was indicted for selling land 
so held, as an auctioneer, in violation of a 
law of Pennsylvania, which prescribed that 
sales of land at public auction should be 
made only by a person commissioned by the 
governor. It was contended that the de- 
fendant was justified by having acted imder 
the direction of the president of the United 
States, and that the law did not apply to 
land held by the United States, as it was 
not expressly named in the statute. But 
the court held that lands so held were in all 
respects subject to the laws and municipal 
regulations of the state. That in such cases 
the United States held land as an individual, 
and not as a sovereign. That the state is 
the sovereign over the land. That although 
the United States held the 'fee, yet sover- 
eignty and title are separable from each 
other. That the United States held by the 
same tenure as an individual, and that the 
principle of law that a sovereign is not 
bound by a statute unless It is expressly 
named is inapplicable in such a case. This 
is, I think, a fair statement of the views 
of the court in that case. It will be ob- 
sei-ved that much more is said than was 
necessary to decide the point then before 
the court, but I can see no Inconsistency 
with the statement as made with the posi- 
tion assumed by us. There is no doubt 
but that lands so held are to be governed 
in all respects by the laws of the state as a 
general principle when such laws do not 
trench upon some proper and necessary pre- 
i-ogative of the sovereign power of the Unit- 



ed States. In this case there was no at- 
tempt to disturb the possession of the Unit- 
ed States, to impeach its title, to interfere 
with the means and insti-uinentalities of the 
United States in the exercise of its sover- 
eign powers, or even to affect the interests 
of the United States in any respects what- 
ever. An individual who was indicted for 
an offence against a statute law of the state 
attempted to bring to his aid the sovereign 
prerogatives of the United States for his own 
purposes, and this the court said he could 
not do. And that was really the whole of 
this case. 

The case of Elliott v. Van Voorst [Case 
No. 4,390] was as follows: The United 
States, upon a judgment against Swartwout, 
a defaulter, and sale upon execution, had 
bid in an equity of redemption upon land 
previously mortgaged. Afterwards suit was 
brought to foreclose the mortgage. The 
United States was made a party, and the 
district attorney of the United States appear- 
ed and filed an answer, and submitted the 
interests of the United States to the court. 
Van Voorst became the purchaser at the 
foreclosure sale. After twenty years (dur- 
ing which the land had been built up- 
on and immensely increased in value), El- 
liott, who, somehow, had procured an as- 
signment from the United States, institut- 
ed another suit to recover, claiming that 
the equity of redemption had not been prop- 
erly foreclosed. The court decided that, un- 
der the circumstances, this could not be 
done, especially in a collateral proceeding— 
a decision not at all in conflict with our po- 
sition. But the court says: "In the mere 
exercise of a mere corporate right, the Unit- 
ed States cannot claim the immunities or 
prerogatives of a sovereign. She cannot 
compel a mortgagee to the hopeless remedy 
of a petition to congress and redeem. . . . 
When the government, in tlie exercise of 
the rights and functions of a civil coi-pora- 
tion, purchases land to secure a debt, the ac- 
cident of its sovereignty in other functiona 
cannot be set up to destroy or affect the 
rights of persons claiming a title or lien on 
the same lands." In the syllabus It says: 
"When it purchases land within a state not 
intended for forts, arsenals, and other na- 
tional uses, but merely to secure a debt, it 
takes the land as any corporation, and can- 
not claim any of the Immunities and pre- 
rogatives of a sovereign." But it also says: 
"The rights of the United States govern- 
ment as a sovereign, and its prerogatives as 
such, are coextensive with the functions of 
government committed to it." The whole 
case shows, by the strongest Implication, at 
least, that, in relation to property, used for 
public purposes, the prerogatives of sover- 
eignty are to be applied in full force even 
■v^here the land is obtained witliout the con- 
sent of the legislature. In 3 Story, Comm. 
Const § 1671, the author says: "Cases may, 
Indeed, occur In which the individual may 
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not always have an adequate redress witli- 
•out some legislation by congress. As, for 
example, in places ceded to the United 
States and over which they have exclusive 
jurisdiction, if his real estate is taken with- 
out or against lawful authority. Here he 
must rely upon the justice of congress or of 
the executive department." Id section 1672, 
he says this has sometimes been regarded 
^s a serious defect. But if it is so, it is a de- 
fect of the constitution itself. After sug- 
gesting the propriety of some legislation up- 
on the subject, and commeutiug upon the 
petition of right as it exists in England, he 
says: "The republic enjoys a despotic sov- 
•ereignty to act or refuse as it may please, 
and is placed beyond the reach of the law." 
In the first extract the writer states posi- 
tively that the property of the United States 
is exempt from suit in a case like the pres- 
ent, certainly in places within its exclusive 
jurisdiction. But it may be that in his man- 
ner of statement it may be otherwise im- 
plied, in places not within its exclusive ju- 
risdiction. The statement undoubtedly does 
imply that he was not so certain in the lat- 
ter case as the former. But that is all. It 
Is a mere negative implication. He by no 
means intends to say that the same principle 
would not apply in the latter case. He is 
not professing to emmierate all the cases in 
which the principle is applicable. The main 
thought in his mind is the apparent hard- 
ship which sometimes results from this pre- 
rogative of the government, and gives as an 
illustration merely an example about which, 
in his view at least, there is or can be no 
•question. It certainly would not be treat- 
ing the author. fairly to say that he gives it 
as his deliberate opinion that in cases not 
within the exclusive jurisdiction of the Unit- 
■ed States the rule would not apply, especial- 
ly in a case like the present, where the 
property is being used as this is for public 
puiposes. There is nothing to show that 
as to this part of the extract he gave it 
more than a passing thought In U. S. v. 
Fox (Sup. Ct.) 94: U. S. 315, land in New 
York had been devised to the United States 
for the payment of the public debt. The 
law of New York did not permit such a 
devise. The United States applied for pro- 
bate of the will, and it was resisted by the 
"heirs. It was held that lands in New York 
could not be devised contrary to the law of 
that state, even though the devisee were the 
United States. The state has exclusive 
power to regulate the tenure of lands with- 
in its jurisdiction. This follows from her 
sovereignty. Title and modes of disposi- 
tion of real property are not matters placed 
under the control of federal authority. Such 
questions are to be determined by the laws 
of the state. 

It is impossible for me to see anjiiiing In 
this bearing \ipon the question of the right 
of the United States to exercise its preroga- 
tive of exemption from suit as to property 



in a state in public use. It is nothing more 
than the statement of a general principle 
which all admit, that real estate within a 
state is subject to the laws and jurisdiction 
of the state. This is no doubt always so, 
except when any action in relation to it 
trenches upon the prerogatives of the United 
States. This case asserts in the strongest 
manner the right and prerogative of the 
United States to acquire property for public 
use in any state, even, if necessary, in hos- 
tility to the express enactments of the legis- 
lature. It will be observed that in none of 
these cases cited upon this point was the 
property in controversy public property; that 
is, in public use as one of the means of car- 
rying on the government. I am sure that 
none of them show that the United States is 
deprived of any of its sovereign powers or 
prerogatives in relation to any property held 
by it which it has the right to acquire for 
its own public uses within its territory, no 
matter where it may be, nor that they hold 
them by the permission of state legisla« 
tui-es. It will not be pretended that the 
United States can be sued directly in rela- 
tion to such property. But why not, if they 
can be sued indirectly? If it be pretended 
that the prerogatives of the United States 
do not extend as to property held under the 
exclusive jurisdiction of a state, why not 
bring a direct suit against it at once? The 
principle stated in the syllabus of the ease 
of Elliott v. Van Voorst [supra] seems much 
more consistent: "The rights of the United 
States government as a sovereign, and its 
prerogatives as such, are coextensive with 
the functions of government committed to 
it" [Worcester v. State of Georgia] 6 Pet 
[31 U. S.] 570. Perhaps a state might pro- 
vide by law that the United States should 
not acquire title to real estate within its 
borders for private purposes, except through 
the exercise of some sovereign power of the 
United States, such as taxation, eminent do- 
main, etc., and in such cases it might limit 
the rights of the United States. But when 
the United States proceeds or acts as a sov^ 
ereign, where it has the right to go and to 
act in spite of the legislature, it goes and 
acts as a sovereign, with all the preroga> 
tives of a sovereign. Otherwise, it is not 
a sovereign power at all, but a mere subject 
or foreigner. 

The cases we have heretofore cited show 
how a sovereign power, entirely foreign, is 
to be regarded; and certainly to show that 
the t-nited States is to be treated with less 
consideration, the authority and the logic 
should be irresistibly clear, especially in 
view of the decisions of the supreme court 
in the cases of The Siren and The Davis. 
The burden of the argument is certainly 
upon those who would establish such a dis- 
tinction. Prerogatives are, by the common 
sense of mankind, attributed to sovereign 
power for the sake of the public good and 
for the reason that they are considered prop- 
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er and essential for the exercise of its func- 
tions. TIaey enter into the very definition 
of sovereign power. As such, they pertain 
to all nations. There is the same reason 
for their belonging to the United States as 
to any other sovereign nation, and if the 
United States is a nation at all, it is, I con- 
tend, disrespectful to it to suggest that it is 
inferior in these respects to any other na- 
tion. So far as it has occasion and the 
right for the exercise of sovereign power, so 
far should it have the same privileges and 
prerogatives as are accorded to all other 
governments. I protest against the idea 
that it holds them in the exercise of its sov- 
ereign powers in subjection to any power 
whatever. It cannot be denied that in Eng- 
land ejectment for the recovery of lands in 
the possession of the crown cannot be main- 
tained. But it has been suggested that a 
reason exists there for this that does not 
exist here, in that there is a remedy by pe- 
tition of right, and that, therefore, it is 
there a mere question as to proper form of 
proceeding. But that is not trae In fact 
We have the same remedy in substance as 
petition of right; that Is, by petition to our 
sovereign or its representative, the congress. 
Not as simple and effective in practice, I ad- 
mit, but in theory the same. In law, the 
supposition cannot be indulged in that our 
sovereign will not do justice as speedily and 
promptly as any other sovereign. But if in 
practice this mode of proceeding Is found to 
be unsatisfactory, that is a question which 
addresses itself to the discretion of con- 
gress and not to the courts. Strong argu- 
ments may be used, as were used by Story 
in his Commentaries, for action upon this 
subject by congress; but such arguments 
are for that body and not for this tribunal. 
Meanwhile, precisely the same reason for 
not permitting an ejectment suit for the re- 
eoveiT of lands in possession of the crown 
exists for not permitting sucli a suit for 
lands in the possession of the United States, 
especially when in government use. 

A. class of cases have been cited to show 
that courts have taken jm;isdiction In cases 
of this kind, and have in such cases passed 
upon the validity of the title. I propose to 
examine those to which nay attention has 
been called, seriatim, and in each one, 
though varying from each other, we will 
find important differences from the ease at 
bai*. The first one Is Meigs v. McClung, 9 
Oranch [13 U. S.] 11. The question there 
was as to the consti-uction of a treaty, wheth- 
er the land In controversy was described as 
within the reservation of the terms of the 
treaty. The court say: "The question on 
which the cause has been placed is this. Is 
the land claimed by the plaintiff in the court 
below within the ceded territory?" The 
coiurt fui-ther say: "The fact that the agents 
of the United States took possession of the 
lands lying above the mouth of the High- 
wassee, erected extensive improvements 



thereon, and placed a garrison there, cannot 
be admitted to give an explanation to the 
treaty which would contradict its plain 
words and obvious meaning." It will thus 
be seen that the question of jurisdiction was 
not made, was not brought to the attention 
of the court, and certainly was not passed 
upon by the court. The court expressly say 
what the question was upon which the cause 
had been placed. That case differed, too, 
from this in another very Important aspect. 
There a record-title could not have been 
suggested, as there is in this case. The 
United States had no claim of title except 
hj contradicting the record produced. It did 
not come at all within the case we have be- 
fore cited fi'om 4 Coke, 55a, known as Sad- 
ler's Case, where the court said: "At com- 
mon law, when the king was seized of any 
estate of Inheritance or freehold by any mat- 
ter of record, were his title by matter of 
record judicial as attainder, ministerial as 
by office, or bj' conveyance of record as by 
fine-deed em*olled, etc., or by matter of fact,, 
and found by office of record, on oath, as by 
alienation, purchase by alien, etc., he who 
had right was put to his petition of right, in 
nature of a real action, to be restored to his 
freehold and inheritance." This case wa& 
one of the most prominent of leading Eng- 
lish cases. It is cited in hundreds of Eng- 
lish cases. It is referred to as the law in 
the textbooks, and is unquestioned by any 
authorities of our own courts. See 5 Bac 
Abr. tit. "Prerogative"; The Bankers, 14 
Howell, State Tr. 28; Ohisholm v. State of 
Georgia, 2 Dall. 419. We rely upon this 
principle as the settled law of England, be- 
yond aU question. See Attorney-General v» 
Hallett, 15 Mees. & W. 106. And we can 
conceive of no reason why it should not be 
so regarded here. 

The next case is that of Wilcox v. Jackson,. 
13 Pet. [38 U. S.] 498. There suit was 
brought to recover Fort Dearborn, in Chica- 
go, against the officer in command. The de- 
cision was in favor of the plaintiff in the 
state court, but upon a writ of error it 
was reversed by the supreme court It is- 
true that it was not reversed upon the ground 
of want of jurisdiction, but upon other er- 
rors assigned. The court does not pass upon 
the question of jurisdiction, nor mention it 
as a question made in the case. It is as- 
sumed, however, that by vassing upon the- 
law of the case it decided the question of 
jui-Isdietlon. It will be observed that the- 
question of jurisdiction raised by us is not 
strictly as to the subject-matter. It is a ques- 
tion arising from the character of the party, 
and is undoubtedly one which may be waiv- 
ed by consent. Perhaps that consent may be- 
implied where the point is not expressly 
made and insisted upon by the United States. 
This case was an agreed case. The facts 
were agreed upon, and it was further agreed 
that judgment should be entered according- 
to the law of the case. So far as it appears 
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in the statement and decision of the ease in 
the -supreme court, it may fairly he implied 
that the question of jurisdiction Tvas waived. 
Certain it is that no reference whatever is 
made to such a question. Again, this was 
in a case arising upon a writ of error to a 
state coui-t, and in such a case the supreme 
court could pass only upon such questions 
as the record showed were within the pro- 
visions of the 25th section of the judiciary 
act. See [Montgomery v. Hernandez] 12 
Wheat [25 U. S.] 132; [Miirdock v. City of 
Memphis] 20 Wall, [87 TJ. S.] 590. 

The question before the court, and one upon 
which it took jurisdiction, was the construc- 
tion and effect of acts of congress which the 
appellant claimed had heen improperly de- 
cided adversely to him. It is quite doubtful, 
at least, whether the question we are now 
considering could in such a case have been 
before the supreme court, whether decided 
rightfully or wrongfully by ttie state court. 
In HaU V. Gaines, 22 How. [63 U. S.] 144, 
where the writ of error was to state court, 
the court say: "To give jurisdiction to. this 
court the party must claim for himself, and 
not for a third party in whose title he has 
no interest. Setting up a title in the United 
States by way of defence is not claiming a 
pex'sonal interest affecting the subject of liti- 
gation. . . ; If it was allowed to rely upoj/ 
the United States title in this instance, the 
right might be decided against the govern- 
ment when it was no party and had not been 
sued. See, also, [Verden v. Coleman] 1 Black 
[66 U. S.] 472j [Owings v. Norwood] 5 Orauch, 
344; [Henderson v. State of Tennessee] 10 
How. [51 U. S.] 311. This case (Wilcox v. 
Jackson) also was one in which the United 
States could not have suggested a title ap- 
parent solely from the record. It depended 
upon facts outside of a record-title. The 
case, too, shows plainly that with regard to 
property the legal title to which is still in 
the United States, or where the question is 
whether such title has passed from the Unit- 
ed States, acts of congress are paramount to 
legislation by the state, notwithstanding the 
property is within the territorial jurisdiction 
of the state, and that in such case, even as 
between citizens, the state of Illinois could 
not declare that a title, inchoate and incom- 
plete because of a patent not having issued 
from the United States, should be deemed as 
perfect a title if a patent had issued in op- 
position to ■ an act of congress which says 
that a patent is necessaiy to complete a title. 
The case of Brown v. Huger, 21 How. [62 
U. S.] 303, came before the supreme court 
upon a bill of exceptions from the circuit 
court of the United States for the Western 
district of Virginia. [Case No. 2,013.] In the 
exceptions there is nothing whatever relat- 
ing to the question before us here, and there 
is not, in the opinion of the court, the slight- 
est reference to such a question. There was 
no objection of this kind made. In both 
courts the decision was in favor of the United 



States, or rather of the officers holding under 
the United States. It is inferred, however, 
that because the supreme court exercised 
jurisdiction in a case where the fact appear- 
ed that the property was in the possession 
of the United States, therefore it can have 
jurisdiction in a case like this. This infer- 
ence results partly from failing to distinguish 
from the want of jurisdiction in regard to 
subject-matter when consent cannot give ju- 
risdiction, and want of jurisdiction on ac- 
count of the character of parties affected 
where consent may give jurisdiction. In the 
latter case, if the point is not made, con- 
sent may be implied. It was not made in 
the case we are now considering. The court 
could only hear the questions made by the 
bill of exceptions and assignment of errors. 
It is assumed that because che court passed 
upon these that such a decision is equiva- 
lent to an express declaration that the court 
below had jurisdiction. But in the Dred 
Scott Case, 19 How. [60 U. S. 393], it is 
expressly held that the supreme court may, 
in cases coming from the United States cir- 
cuit court, pass upon the law and merits 
of the case when the court below had no 
jurisdiction whatever. Such an assumption, 
therefore, by no means necessarily is sus- 
tained by the fact that the court discusses 
the merits of the case, especially in a case 
where the question of jurisdiction is not 
raised in either court, and where the court 
could only pass upon questions raised by the 
bill of exceptions and assignment of errors. 
In this case, also, the United States was not 
in a position where it could have suggested 
a record-title. The question was as to the 
boimdaries of the property described, and 
one which rested upon extrinsic facts. Any 
suggestion would have at once presented the 
very issue to be passed upon by the jury- 
In the case of Grisar v. McDowell, 6 Wall. 
[73 U. S.] 363, precisely the same obsei-va- 
tions may be made as in the case of Brown 
V. Huger, last considered. Both cases 
came before the supreme com-t upon bill.« of 
exceptions taken by the plaintiff in the court 
below, in none of which was any refereno** 
to the question we are considering, and jit 
would have been not only entirely unneces- 
sary to have alluded to this question, es- 
pecially as the exceptions were not sustain- 
ed and the judgment was therefore properly 
affirmed, but it would have been a work of 
supererogation, uncalled for, and impropei' 
according to the practice of the court upon 
a hearing of bills of exceptions, where the 
only question is whether upon these the 
plaintiff in error is entitled to a new trial, 
and the merits of the case are not before 
the court; and, according to the decision in 
the Dred Scott Case, it was proper to pass 
upon the questions, though tne court might 
have thought from the facts before it that 
the court below would have had no juris- 
diction if the question had been made. It 
will be remembered that the practice of the 
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supreme court requires tlie plaintiff in error 
to assign errors, and tlie court will not lieai* 
argument nor pass only upon the errors as- 
signed. The case of Cooley v. O'Connor, 12 
Wall. [79 U. S.] 391, also arose upon a bill 
of exceptions, in which no reference was 
made to this question, nor did it appear in 
the assignment of errors, nor was the point 
made in any way, and of course no decision 
was made upon it. In that case also the 
United States was not in possession of the 
property, nor was it in government use. 
None of these cases are therefore any au- 
thority upon this point whatever. 

There are some cases decided by state 
courts no doubt adversely to some of the 
principles we contend for here, and I will 
notice such as have been called to my at- 
tention. In the case of Wilcox v. Jackson, 
13 Pet. [38 U. S. 498], already referred to, 
the court below, in 1 Scam. 3M, held that in 
that case a suit could be maintained in eject- 
ment for the recovery of property in the pos- 
session of offllcers of the United States. The 
same was held in Dreux v. Kennedy, 12 Rob. 
(La.) 502, and in Polaek v. Mansfield (1872) 
44 Oal. 36. In regard to these, I will say, 
first, that they are authorities entitled to such 
respect as the reasoning on which they are 
based appears to demand. They are not 
binding upon this court, and are only per- 
suasive. If they are contradicted by authori- 
ties, as they are equally entitled to respect 
(see People v. Ambrecht, 11 Abb. Pr. 97, and 
the English cases cited), then, viewed simply 
as authorities, they have but little weight. 
If the principles on which they are founded 
are shown to be erroneous by decisions of the 
supreme court of the United States which are 
binding upon this court, as we think we have 
shown, then these state authorities must fall. 
One thing is certain, the reasoning upon 
which they are based throws no light upon 
the subject to one who has examined the 
subject in the light of the authorities, both 
English and American, heretofore cited by 
us. None of them show by internal evidence 
a thorough investigation of the subject. 
None of them show that a single English 
authority was cited or considered. They rely 
upon cases which we have already fully dis- 
cussed, and show upon their face that they 
have misapprehended the full force and ef- 
fect of those cases. For example, in the 
California case the decision is based upon 
the idea that, in the cases of Meigs v. Mc- 
Clung, Wilcox V. Jackson, and Grisar v. Mc- 
Dowell [supra], the supreme court of the 
United States passed upon the merits of the 
cases; whereas, as we have already shown, it 
did no such thing, but only passed upon the 
bill of exceptions and the assignment of er- 
rors in the cases. In Dreux v. Kennedy, the 
decision was based upon the cases of Wil- 
cox V. Jackson and Osborne v. Bank of U. 
S. [supra], which we have fully considered, 
and certainly throws no new light upon those 
cases. As mere weights by force of the rea- 
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soning contained in them these authorities 
are not intrinsically very ponderous, and in 
this light only can they have influence hei*e. 
I saj'- this without disrespect to these au- 
thorities, for all authorities which are not 
binding ought to be tested by this rule. The 
true judicial mind is controlled by reason- 
ing rather than by authorities of other inde- 
pendent courts. It may be said in regarcl 
to these cases also that in none of them 
could the United States have suggested, as 
we have here, a title of record. That was the 
very question involved on the merits of the 
case, and which could not have been sug- 
gested. In the Louisiana case, the United 
States retained only a usufructuary interest 
for a period depending upon the occurrence 
of a certain event, and the legal title was 
in another, which title was the subject of 
controversy. 

I now call attention to the fact that in no 
case cited or which can be cited has the 
question we are discussing been presented to 
the court in the manner it is presented here. 
In no case has the question been presented 
directly by the United States; but in all of 
them the question, when made, has been by 
the party to the suit. Here it is raised by 
the United States itself, or by the attorney- 
general representing the United States, the 
real party affected by it, and who, it may 
be contended, is the only party having a 
right to make this question. As we have 
before said, the want of jurisdiction claimed 
by us relates to the character of the party 
rather than to the subject-matter of the 
suit It Is of that nature which may be 
waived either by consent or possibly by im- 
plication, if it Is not expressly set forth and 
insisted upon. For the sake of argument, 
though without admitting it, it may be that 
no one but the United States itself or its law 
officer in its behalf, can object to the juris- 
diction of the court upon this ground. That 
being personal to the United States alone, an 
individual who is sued and over whom the 
court has jurisdiction has no authority to and 
cannot set up this prerogative In behalf of 
the United States. If this be so, this of 
itself would be a complete answer to all 
the authorities which have been cited for 
the plaintiffs reviewed by us. But in such 
case the question then arises whether the 
United States can, in the way it has here, 
effectually interpose and set up its exemption 
from the jurisdiction of the court without 
consenting to become a party to the suit, 
which would of itself be a waiver of the- 
very point it appears for the purpose of mak- 
ing before the court. Has the United States 
the right to be sued without becoming a 
party and without submitting to the juiis- 
diction of the court? As an original ques- 
tion, this would not be, it must be confessed," 
an easy question to answer. But fortunate- 
ly this problem has been solved for us both 
in the English and American courts. The 
case of Doe v. Roe, 8 Mees. & W. 579, is an 
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exact precedent for us in every particular, 
and justifies our course in all respects. It 
is not necessary for us to reason upon it 
It presents a case -where no analogies in 
cases between indiviuuals can be of much 
assistance. Such a solution seems to result 
from the necessities of the case, for in some 
way the right of exemption from suit should 
be protected, without being destroyed in the 
very act of asserting it, when, unless it is 
done, the court is indirectly about to de- 
prive the sovereign of the benefits of such a 
right of prerogative. It was therefore held 
in Florida v. Georgia, 17 How. [oS U. S.] 
478, that the attorney-general of the United 
States had the right to intei-vene in •a. suit 
between these states, and, to present the 
case of the United States, "to adduce evi- 
dence, written or parol, to examine witnesses 
and file their depositions," and to be heard 
upon the questions afEecting the United 
States, without becoming a party to the 
cause; and this although the court had no 
jurisdiction over the United States and could 
render no judgment by which it would be 
bound. The court say: "But the court do 
not regard the United States in this mode 
of proceeding as either plaintiff or defend- 
ant; and they are therefore not liable to a 
judgment against thera nor entitled to a 
judgment in their favor. But, in deciding 
upon the true boundary-line, we will take 
into consideration all the evidence which 
may be offered by the United States." This 
authority therefore recognizes the right of 
the United States to present its case and 
assert its rights and to have them considered 
without submitting to the jurisdiction of the 
court. If this can be done for one purpose 
why not for another, and why not the Unit- 
ed States assert all its rights? That ease 
related to property in which the United 
States was interested, though it had neither 
possession nor record title, nor was it in gov- 
ernment use. If, without any of these, the 
United States had the right to appear to pro- 
tect its interests without submitting to the 
jurisdiction of the court, how much more 
should it have such right when all three of 
these are assailed? In view, therefore, of the 
principles and precedents of the common 
law as established by a series of English au- 
thorities, uncontradicted, and extending 
through the period of the judicial history of 
England; of the principles established by 
the supreme court of the United States, that 
the actual possession of the United States 
cannot be disturbed by judicial process in a 
suit commenced by an individual; of the 
fact that nearly all authorities may be rec- 
onciled with these principles and must be 
reconciled with them to prevent a direct 
, conflict; that there can certainly be found 
no opposing authority in any case presented, 
as this is, by the United States itself, it is 
insisted that this court cannot consistently 
justify any further proceeding in this case, 
but must dismiss the cause. 
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The able and learned brief submitted by 
counsel for the plaintiff is not given, as much 
of it is covered by the opinion of the court. 

OPINION OP THE COURT (HUGHES, 
District Judge). The first question is wheth- 
er it is competent for the government of the 
United States to appear by suggestion, as it 
has done in this cause. Though I concede 
that the' intervention of the government in 
this manner, in a cause pending between 
other parties, is unusual in our American 
practice, I do not see that for that reason 
it is inadmissible. It was sanctioned by tne 
supreme court of the United States in the 
cases of Florida v. Georgia, 17 How. [58 U. 
S.] 478; Maxfield v. Levy [Case No. 9,321]; 
and The Exchange, 7 Granch [11 U. S.] 117; 
as well as others which might be cited. It 
was allowed in the case of The Pizarro 
[Case No. 11,199], I believe that interven- 
tion by this method is the settled practice 
in England. It was, for instance, the pro- 
ceeding taken by the attorney-general, in 
Doe V. Roe, 8 Mees. & W. 579. On author- 
ity, therefore, I do not feel at liberty to ques- 
tion the right of the attorney-general to inter- 
vene by suggestion in a cause in which the 
government is alleged to be interested, as in 
this cause. Nor is there any validity in the 
objection that a new and side issue is in- 
troduced into the cause by this proceeding. 
It is nothing more in effect than another 
form of a plea to the jurisdiction. This plea 
always introduces a preliminary issue re- 
quiring to be dealt with before the cause 
can proceed upon the merits; and the pres- 
ent demurrer is, in effect, an issue of law 
joined on a plea to the jurisdiction, which 
is not anomalous and works no hardship. 

"We come, therefore, to the questions of 
law presented by the suggestion and de- 
murrer. These are two: 1st, Whether the 
attorney-general's suggestion is of itself suf- 
ficient to defeat the jurisdiction of the court 
over the cause; and, 2d. Whether, supposing 
it has not that effect ipso facto, the court 
may look into the grounds on which that 
officer intervenes; in pursuance of the ob- 
servation made by Chief Justice Marshall in 
the case of U. S. v. Peters, 5 Craneh [9 U. S.] 
115: "It certainly can never be alleged 
that a mere suggestion of title in a state to 
property in possession of an individual must 
arrest the proceedings of the court and pre- 
vent their looking into the suggestion and 
examining the validity of the title," 

I. I should compromise the judicial office 
if I were to devote any serious argument to 
the first of these questions. The. right of 
every citizen to a judicial determination of 
a controversy affecting his liberty or prop- 
erty, in which he may be involved, will not 
be denied at this day in this country. The 
courts are open to the humblest citizen, and 
there is no personage known to our laws, 
however exalted in station, who by mere 
suggestion to a court can close its doors. 
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against him. I have no thought that the 
chief law officer of the United States, who in 
the performance of his duty in this cause has 
entered the suggestion now under considera- 
tion, claims for his action any such preroga- 
tive as that in question. But even if it were 
possible to conceive that such a pretension 
could be made, let it be answered that it 
is a cardinal tenet of the constitution that 
the judieiai-y are an independent branch of 
the government, not to be controlled in its 
dispensations of justice by interference from 
other depaitments, and not only empowered 
but bound to administer the right without 
fear, favor, or affection. It is useless to 
dwell upon these topics, but it is appropriate 
to recall what has been said by luminous 
jurists of a former era in regard to the de- 
cision of questions arising between citizens 
and their government. In book 2, c. 14, § 
213, Vattel, has these sentences: "If any 
difficulties arise (on questions of contract 
and title between the sovereign and private 
persons) it is equally conformable to the 
rules of decorum, to that delicacy of senti- 
ment which ought to be particularly con- 
spicuous in a sovereign, and to the love of 
justice, to cause them to be decided by the 
tribunals of the state. And this indeed is 
the practice of all civilized states which are 
governed by settled laws." In the same 
spirit were the utterances of Mr. Seldeu, one 
of England's most illustrious scholars and 
lawyers in the time of the first Charles: 
"In all cases, my lords, when any right or 
liberty belongs to the subject by any posi- 
tive law, written or unwritten, if there were 
not also a remedy by law for the enjoying 
or regaining the right or liberty where it is 
violated or taken from him, the positive law 
were most vain and to no purpose; and it 
were to no puriDose for any man to have any 
right in any land or other inheritance if 
there were not a known remedy, that is, an 
action or writ by which in some court of 
ordinary justice he might recover it. And 
in this ease of right or liberty of person, if 
there is not a remedy in the law for re- 
gaining it when it is restrained, it were of 
no purpose to speak of laws that ordain ' 
it should not be restrained." 3 How. St. 
Tr. 95. If the hereditament of an English 
subject could be taken and held by the 
king without question in the courts, the 
notable words which the elder Pitt pointed 
at George III., would have had no truth 
or meaning: "The poorest man may, in 
his cottage, bid defiance to all the force of 
the crown. It may be frail; its roof may 
shake; the wind may blow through it; the 
storms may enter; the rain may enter; 
but the king of England cannot enter; all 
his forces dare not cross the threshold of 
the ruined tenement." Speech on the excise 
act. If there could be no. judicial inquiry 
into the government's possession of property 
claimed by the citizen, what could be said 
of the clause in the fifth amendment to the 



constitution, forbidding that private prop- 
erty shall be taken for public use without 
just compensation, except that it was a 
meaningless form of empty words, a delu- 
sive safeguard against public wrong, a de- 
ceptive guarantee of private rights. Tlie 
only alternative which would be left to the 
plaintiff, if this suggestion should prevail as 
confessed by counsel for the government, 
would be what Sir, Justice Grier once char- 
acterized as "the hopeless remedj' of a peti- 
tion to congress." The effect would be to 
defeat a judicial adjudication of the rights 
of parties and refer the plaintiff's claims for 
political determination to a political tri- 
bunal.- If the fact be as implied by the sug- 
gestion, that there is no method known to 
the judicature of the eountiy by which the 
rights of parties to this action could be judi- 
cially determined, it would be a reproach 
to American jurisprudence. In every sense 
would the result in this cause be unfortunate 
So much of sentiment, so much of sectional 
sentiment invests this estate of Arlington, 
at once the burial-ground of soldiers who 
lost their lives for the Union and the patri- 
mony of the Lees, that it were in the high- 
est degree desirable that its title should 
have a judicial determination rather than be 
relegated to the debate and vote of a popu- 
lar assembly, always more or less liable to 
the influences of partisan passion. It would, 
therefore, be somewhat excusable in the 
court if it should apparently, in its consid- 
eration of the suggestion of the government, 
lean in favor of retaining its jurisdiction of 
such a cause as that at bar. 

II. I come now to look into the grounds on 
which the attorney-general, through counsel 
here, claims that the court should stay its 
action and dismiss the cause. It is conceded 
on all hands that the sovereign power in th's 
country, whether it be a state or the United 
States, cannot be made a dii-ect party defend- 
ant in any action, except by its own consent, 
given generally by statute, or specially by 
its authorized law officer. And the. question 
here is, whether it can be made so indirectly; 
and, in the present instance, wliether the Unit- 
ed States can be made so indirectly in an 
action brought against defendants who are 
the occupants of lands which it claims to 
own. Conceding under protest that the law 
may be against them on this broad proposi-. 
tion, counsel for the government themselves 
r arrow this latter question, and say that even 
though a suit may be brought indirectly 
against the United States, yet that it can- 
not be where the proceeding takes the form 
of an action of ejectment, brought against 
defendants who are occupants of lands which 
the goveniment claims by prima facie title 
of record,' of which it is in actual possession 
by its officers, and which it alarms to be ac- 
tually using for public purposes. Such is 
the exact pretension made in this cause by 
the government. 

On the part of the plaintiff it is contended 
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that tlie government does not laold tlie Ar- 
lington estate as a sovereign, for the reason 
that tlie jurisdiction of Yirginia over it has 
never been surrendered; but that it holds 
it only in a corporate capacity, by the same 
tenure as, and "with no other prerogative than 
that by which a private corporation or citizen 
would hold the land in Virginia. 1 am not 
sure that the inquiry is material; but, in def- 
erence to the views of counsel, I will con- 
sider these respective pretensions in the light 
of the facts of the record. How does the 
government hold this property? By whom 
and for what public purposes? And does it 
hold it in its sovereign or corpoi-ate capacity? 
The estate consists of eleven hundred acres. 
Less than a fourth of it— two hundred acres — 
is set apart as a national cemetery. This 
parcel is undeniably occuiJied by an officer 
of the government, and used for a necessaiy 
public purpose— a pui^ose, indeed, which no 
individual in the land would be willing to 
see defeated. The rest of the land, nine hun- 
dred aci*es, is occupied by some two hundred 
people, whom I judge from the record to be 
poor people, as every one but two or three 
signs his name with an attested cross-mark. 
Of all the occupants of this nine hundred 
acres, only one (R. P. Strong) is shown to be 
an officer of the government. They are most- 
ly tenants of the government, but paying 
no rent. The record shows that this land was 
not, imtil as late as 1872, "set apart and held 
as a military post and reserve connected 
therewith," and directed to be "considered a 
military reservation pertaining to Fort Whip- 
ple." For this land the government seems 
to have so little use, that it allows it to be oc- 
cupied for their own purposes, probably in 
mere charity, by nearly two hundred people 
in the humblest walks of life. Is it in fact 
a military reservation connected with a mili- 
taiy post? Can it be more than "considered" 
so? A military post is a place at which 
troops are posted or intended to be posted, 
and without the troops, or the probability or 
the intention of troops being posted on it, 
a, tract of ground cannot be a military post 
Laying out the plan of a city in a forest, 
and calling it a city, does not make it so; 
it remains a forest still. In the theoretical 
sense only is Fort Whipple a military post, 
and the lands around it a military reserva- 
tion. The surface of Virginia is studded over 
with such "forts," and the only happy thought 
connected with them is, that they are forts 
no longer. It is so in fact with Fort Whip- 
ple, and it is a painful anachronism now to 
"consider" it as still a fort. Yet, the name 
Fort Whipple implies that it was intended 
as a missionary, i-ather than a military post 
Not only is the land thus set apart and di- 
rected to be considered a military reserva- 
tion, almost wholly occupied by persons who 
are not agents or officers of the government, 
but the government has shown in another 
way how little real bona fide use it has for 
it. I consider that I may allude to the acts 



of congress as part of this record, for the 
judicial mind dwells in the laws of the coun- 
try, and that of the federal coin:ts in the 
statutes of congress, from which they derive 
all their jurisdiction. The action of these 
courts is wholly based on the statutes, so 
that the record of such a court is a palimpsest 
originally inscribed with the statute law of 
the subject, overwritten witli the proceeding 
in the particular case. In 14 Stat. 589, is an 
act of congress within the judicial cognizance 
of the court, releasing about eighteen acres 
of this land to ]Maria C. Sj'phax without con- 
sideration. Of course it cannot be contended 
that either this parcel, or the eight hundred 
and eighty-two acres which is directed to be 
considered as a military reservation, is in 
any but the nominal use of the government. 
Justice is figuratively thought to be blindfold; 
but it cannot be supposed that a court of jus- 
tice sitting in Alexandria, in full view of this 
reservation, can by any reasonable fiction (the 
matter entering as an element in a question 
which it is called upon to decide) regard this 
military post, called Fort Whipple, as really 
occupied by the government for a military 
purpose. But there is wh^t seems to me con- 
clusive evidence that the government is not 
treating or using this reservation as a per- 
manent acquisition of land for any pui-pose. 
Section 355 of the Revised Statutes, forbids 
the acquisition of real estate by the govern- 
ment for any permanent military pm-pose 
until a perfect legal title and cession of state 
jurisdiction shall first have been obtained. 
All reservations of military lands in the 
Western states are for a more or less tem- 
porary purpose. The term militaiy reserva- 
tion has come to be synonymous in that part 
of the Union with temporary resei'vatlon for 
military purposes. The requu'ements of sec- 
tion 355 are, I believe, never complied with 
in regard to those reservations, because they 
are deemed temporary properties of the gov- 
ernment, temporarily used, and they are re- 
served from public, domain acquired by the 
government by treaty, as a sovereign power. 
The requirements of that section have not 
been complied with in regard to the parcel 
in question of the Arlington estate embodying 
eight hundred and eighty-two acres. It is 
not now occupied by troops, and the fact that 
the requirements of section 355 have not been 
obeyed, nor the authority conferred on the 
president by section 1838, himself to obtain 
from the state a cession to the United States 
of its jurisdiction, has not been exercised, 
seems to prove that the government has and 
has had no real intention of occupying that 
property with troops. I therefore conclude 
that nine hundred acres of the Arlington 
estate are not in actual bona fide govern- 
ment use, and that the only practical uses to 
which it is devoted in fact are those enjoyed 
and exercised by the two hundred poor people 
who live on the premises gratuitously. I am 
not aware of any express law, and I doubt 
if there be any law, authorizhig any of- 
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ficer of the army of tlie United States in a 
time of peace to "set apart as a military 
post and reserve in connection theremtli," 
to be "considered as a military reservation," 
any considerable tract of land in the old 
thirteen states, where there are no "public 
lands," and where the government has no 
actually used military post, without a pre- 
vious compliance witii the requirements of 
section 355. In respect to this nine hun- 
dred acres, I think the pretension of the 
counsel for the government is unfounded, 
either that it is occupied by officers or 
agents of the government; or that it is ac- 
tually used by the government for any but 
nominal government purposes; or that the 
government has title in it in its sovereign 
capacity; even though it should be found to 
have such title in its merely corporate char- 
acter. 

In the foregoing inquiry I have unavoida- 
bly, to some extent, overstepped the show- 
ing of the record, but I have gone into an 
examination of the uses made by the govern- 
ment of this property, mox-e in deference to 
the estimate of the importance of the mat- 
ter expressed by counsel for the government, 
than from any opinion of my own that it can 
affect the decision of the cause. It will be 
seen in the end that the principles of law 
governing this decision apply as conclusive- 
ly to the smaller portion of the estate, em- 
bracing the cemetery, as to the larger por- 
tion of the estate occupied by its miscella- 
neous throng of defendants. I return to 
the parcel of two hundred acres set off as a 
national cemetery; and I cannot but regret 
that the title of property so hallowed in the 
minds of patriotic people as that now under 
contemplation should have been left in such 
doubt as to fall under the cold, inexoiuble 
scrutiny of a court of law. If sections 4870- 
4872 of the Revised Statutes, be examined, it 
will be found that they contain specific di- 
rections as to the manner in which an ex- 
clusive title in the United States in lands 
Intended as cemeteries shall be obtained, 
and the exclusive jurisdiction of the United 
States over them shall be secured. Their 
provisions have not been availed of in re- 
spect to the Arlington Cemetery. Nor has 
the requirement of section 355 been com- 
plied with, nor the authority conferred by 
section 1838 exercised. The title in this 
property is held by the United States mere- 
ly as if it were an ordinary purchaser with- 
out the authority of a sovereign over it, or 
the prerogatives of a sovereign to protect 
it. The case of the cemetery tract differs 
from that of the resei-vation not at all in re- 
gard to the legal or political title, and only 
in the fact that it is actually used for a nec- 
essary, I will add sacred, public purpose. 
In regard to the whole Arlington estate, the 
title of the United States is in the condi- 
tion alluded to by the chief law officer of 
the government, in 14 Op. Attys. Gen. 200, 
in a letter wi'itten to the secretary of the 



treasury, instructing him in these wordsr 
"In regard to lands owned by the United 
States, within the limits of a state over 
which the state has not parted with its ju- 
risdiction, the United States stand in the- 
relation of a proprietor, and the local officers 
have, in my opinion, the same right to enter 
upon such land, or into the buildings located 
there, and seize the personal property of in- 
dividuals for non-payment of taxes thereon, 
as they have to enter upon the land or into 
the buildings of any other proprietor for th& 
said purpose, it being understood in the for- 
mer case that the right must be so exercised 
as not to interfere with the operations of the 
general government." The tenure by which 
the United States holds the Arlington estate 
is desei-ibed by Vattel in a passage quoted 
by counsel of the government, wherein that 
writer says: "What is called the high do- 
main, which is nothing but the domain of 
the body of the nation or of the sovereign 
who represents it, is everywhere considered 
as inseparable from the sovereignty. The 
useful domain, or the domain confined to the 
rights that may belong to an individual in 
the state, may be separated from the sov- 
ereignty, and nothing prevents the possibil- 
ity of its belonging to a nation in places 
that are not under her jurisdiction. Thus 
may sovereigns have fiefs and other posses- 
sions in the territories of another prince. 
In these cases they possess them in the man- 
ner of private individuals." It was said by 
Judge Story in U. S. v. Cornell [Case No. 
14,867]: "Although the United States may 
well purchase and hold lands for public pur- 
poses, within the territorial limits of a state, 
this does not of itself oust the jurisdiction 
of sovereignty of such state over the land 
so purchased. It remains until the state 
has relinquished its authority over the land, 
either expressly or by necessary implica- 
tion," In Com. V. Young, Brightly, N. P. 
302, it was held that "the constitution of 
the United States prescribes the only mode 
by which they can acquire land as a sov- 
ereign power, and therefore they hold only 
as an individual, when they obtain it in any 
other way." To the same effect is the deci- 
sion in the case of People v. Godfrey, IT 
Johns. 225. In Renner v. Bennett, 21 Ohio 
St. 431 (decided in 1871), it was held that 
where the United States, without the con- 
sent of the state, pmrchases and uses land 
for any of the purposes specified in section 
8, art. 1, of the federal constitution, it ac- 
quires no jurisdiction over the land. In the 
case of Com. v. Young, it was held that the 
sale, by public outcry, of lands of the Unit- 
ed States over which the state jurisdiction 
had not been ceded, in violation of a state 
law requiring that lands should be so sold 
by an auctioneer commissioned by the gov- 
ernor, was invalid. It seems clear to me 
that the govei'nment holds the Arlington es- 
tate by private and not by sovereign tenure, 
and that it is holding only two hundi'ed 
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acres of it by an officer for a necessary pub- 
lic purpose. Therefore I tliink tbat tbe pre- 
tension of counsel for the government, that 
it holds the whole estate for actual public 
pui-poses by the hands of its officers, and by 
sovereign tenure, is quite inadmissible. The 
government acquired the land under au- 
thority of a loose law passed in 1S63, when 
the times were much out of joint; but it 
does not hold it in observance of and com- 
pliance with the requirements of any law 
upon the statute-book prescribing the man- 
ner in which its title to and authority over 
the lands shall be secured and perfected. 

I come now to consider the question 
whether the government can be sued indi- 
rectly in the manner in which it is sued in 
this action for real property held as just de- 
scribed. I have brought to the investiga- 
tion of this question an earnest solicitude to 
decide it aright, because, as must be known 
to eveiy lawyer, on its decision the title of 
the government to Ai-lington, in all proba- 
bility, depends. There stands in the back- 
ground of this suggestion and demurrer the 
fact that the tax titles derived by purchas- 
ers at the tax sales made by Commissioners 
Hawxhurst, Watson and Foster have been 
oveithrown and held void by the supreme 
court of the United States in the two cases 
of Bennett v. Hunter, 9 Wall. [76 V. S.] 326, 
and Tacey v. Irwin, 18 Wall. [So U. S.] 549. 
Under these decisions as many as eighteen 
or twenty actions of ejectment have passed 
under the supervision of this court, in pro- 
ceejlings to which the defendants have not 
thought it worth while to make contest An 
instance of one of these cases may be found 
In Lee v. Chase [Case No. 8,185]. Since the 
decision in Tacey v. Irwin no holder of land 
acquired from Hawshurst, Watson and Fos- 
ter has made defence until now; and it is 
known to the bar that there can no- defence 
be made in this case except the one now un- 
der consideration, to* wit, that the govern- 
ment is not amenable to suiMn the indirect 
form employed in this action. The commis- 
sioners who have been named adopted a 
rule not to receive the taxes due on prop- 
erty advertised for sale unless tendered by 
the' owner in person. This rule was so rigid- 
ly enforced that neither friend, relation, nor 
agent was allowed to pay taxes due for the 
absent owner; their application to pay and 
save the property from sale being uniformly 
refused by the commissioners under the 
operation of the rule in question. In Ben- 
nett V. Hunter [supra] it was insisted, in 
support of the tax deed, that the right to 
pay the tax before sale was limited to the 
owner in person, and could not be exercised 
by the tenant in possession, who had offered 
to pay it This position was not sustained 
by the court, which held that payment of 
the tax which the act requires to be made 
by the owner need not necessarily be made 
by him in person. It held that it was 
enough if it be made by any person for him; 
15FED.0AS — 13 
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and this on the ground that an act done by 
one for the benefit of another is valid, if rati- 
fied either expressly or by implication, and 
that such ratification will be presumed in 
furtherance of justice, and the court held 
the tax sale to be void. In Tacey v. Irwin 
[supra] where there had been no tender of 
the tax by the owner or other person, the 
court said: "It is difficult to see how, upon 
the case as found here, the sale can be sus- 
tained. The law does not require the doing 
of a nugatory act, as would have been a 
formal tender of payment, after the action 
of the commissioners declining to receive the 
taxes from any person in behalf of the own- 
er. Bennett v. Hunter decides that the own- 
er has the right to pay eithe'r in person or 
through any one not disavowed by him who 
was willing to act for him. This right the 
commissioners, by the rule which they estab- 
lished and the uniform practice under it, 
effectually denied. - The friends and agents 
of absent owners were informed that it was 
useless to interpose in their behalf, and un- 
less the owner appeared in pex'son and dis- 
charged the tax the property would be sold. 
This was equivalent to saying that a regular 
tender by any other person would be refus- 
ed. While the law gave the owner the 
privilege of paying. by the hands of another, 
the commissioners confined the privilege to 
a payment by the owner himself. This was 
wrong, and a denial of the opportunity to 
pay accorded to the owner by the act; and 
the lands were therefore not delinquent 
when they were sold. If an offer in a par- 
ticular ease, to pay the tax before sale, and 
refused by the commissioners because not 
made by the owner in person, rendered a 
subsequent sale by the commissioners void, 
surely a general rule announced by the com- 
missioners that in all cases such an offer 
would be refused must produce the same ef- 
fect. Such a rule of necessity dispenses with 
a regular tender in any case. In the absence 
of any proof to the contraiy, it is a legal 
presumption that the tax in this case, though 
not actually offered, would have been offered 
and paid before sale but for the known re- 
fusal of the commissioners to accept any 
offer when not made by the owner in person. 
If so, the commissioners were not authorized 
to make the sale in controversy, and the 
judgment must be affirmed." 
. It is plain, therefore, in the light of these 
decisions of the supreme court of the United 
States, that the tenure of the government in 
the Arlington estate depends upon the suc- 
cess of its present endeavor to defeat a ju- 
dicial trial of this cause upon its merits; and 
there can be no doubt but that the attorney- 
general was bound under the impulsion of a 
supreme duty to intervene by suggestion to 
test the jurisdiction of the court. The pivo- 
tal question on which the government's title 
to Arlington must stand or fall is therefore 
the one which I .am now to consider. Can 
the government be indirectly sued in this ac- 
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tion? This suit is brought under the laws 
of Virginia. See Code 1873, e. 131, pp. 9o8- 
963. It is a statutory action of ejectment. 
The ejectment law of Virginia is a copy of 
that of New York. Under it the action of 
ejectment may be brought to try the right 
of possession, serving thereby the purpose 
of the English action of ejeetio firmae; and 
it may be brought to try the right of prop- 
erty, thereby standing in lieu of the English 
writ of right. The law of Virginia provides 
expressly that this statutory action of eject- 
ment may be brought in the same cases in 
which the writ of right could before be 
brought. The present action is brought in a 
case in which the old English action of 
ejectment would not lie. It is brought by a 
remainderman after the termination of the 
life estate, where there was disseisin of the 
life tenant during the life estate. The right 
of entry had been lost, and the right of en- 
try was necessary to the old action of eject- 
ment. Under the statutoiy action given by 
the Virginia law no entry is necessary. 
None was necessax-y in these suits, process 
having been served by mere notice, and 
therefore there could not, in respect to these 
lands claimed by the government, be, as in 
England, either in fact or fiction an intru- 
sion or possible collision with the king's offi- 
cers by entry. In all these respects it dif- 
fers materially from the English action of 
ejectment of Blackstone's day; and counsel 
for the government is mistaken in supposing 
with Tidd and Runnington that even the 
English ejectment was an action in rem, re- 
quiring seizure of property on mesne pro- 
cess. The English action of ejectment did 
not lie for one who had, like the plaintiff in 
this case, lost the right of entiy. The right 
of entry was necessary to it, and entry, ac- 
tual or theoretical, was the proper step for 
commencing it; but there was no seizure in, 
limine as in actions in rem. The action of 
ejectment in England was, 1st. In its origin 
a mere pei-sonal action for damages. 2d. 
By degrees it became a mixed action to re- 
cover damages and estates for years. 3d. 
When it had begun to be used for the re- 
covery of freehold estates it became a real 
action; for our ancestors in their high re- 
gard for freehold estates were not willing 
to divert the mind of the jury from the com- 
plicated questions of title to the considei-a- 
tion of the infinitely less important matter 
of damages. Thus ejectment was certainly 
in its origin no proceeding in rem; in its 
subsequent use it could no more be called a 
proceeding in rem than any other real ac- 
tion, and it would now be no less absurd to 
consider it as such than it would be to take 
that view of detinue brought to recover a 
specific horse, or debt to recover a specific 
sum of money. 2 Brown, Civ. Law, 111; 
Fercival v. Hickey, 18 Johns. 257; 2 Kent, 
Comm. 378; 4 Minor, Inst 79 Githograph). 
It was for the reason that the English ac- 
tion of ejectment required entry and dis- 



seisin as a means of commencing it, either 
actual or theoretical, that it did not lie 
against lands of the king; for it could not 
be commenced without intrusion upon the 
king's possession. But the present action, 
as before said, though bearing the name of 
ejectment, is in effect equivalent to a writ 
of right, not requiring to be commenced by 
entiy and di^eisin, either in fact or fiction. 
The law of the local sovereignty in which 
this land lies gives to the citizen this right 
to try his right of property in lands by a 
proceeding which disturbs the possession 
and offends the dignity of no claimant what- 
ever. It authorizes a suit to be instituted 
to try the title, by peaceful notice given to 
the actual occupants of the land, and leaves 
it entirely in the volition of the claimant, 
whoever he be, to appear or not as defend- 
ant in the suit. Section 5 of the law pro- 
vides in terms that "If a lessee be made a 
defendant at the suit of a party claiming 
against the title of his landlord, such land- 
lord may appear and be made a defendant 
with or in the place of the lessee," if he 
chooses. Thus, in case the landlord be the 
government, the action may not only be 
commenced, but prosecuted to judgment, 
without any disturbance of the possession of 
the government, or "interference with its 
operations," or even seiTice of mandatory 
process upon its officers. The action may 
be brought against the state of Virginia. 

State of the Law in Respect to Suits for 
Personal Property. 

But first, I will review those decisions 
which* relate to personal property where it 
has been the subject of suit, or has been di- 
rectly sued for, in proceedings to which the 
government of a state or of the United 
States was not directly, but was Indirectly, 
defendant to the action. First, as to the 
leading case,— The Siren, 7 Wall. [74 U, S.] 
152. The steamer Siren was captured in 
the harbor of Charleston by a naval vessel 
of the United States while in the act of vio- 
lating the blockade of that port, and was 
lawfully a prize under the. law of nations. 
She was brought into the port of Boston, 
and while on her way there committed a 
maritime tort by running into and sinking 
another vessel. Being lawful prize and 
property of the United States, she was libel- 
led by the government merely to obtain a 
judicial verification and certification of its 
title, and for a sale on its account, pursuant 
to certain provisions of law. While in the 
custody of the court, the owner of the sunk- 
en vessel intervened by petition, asserting a 
claim upon the Siren and the proceeds of 
her sale, for the damages he had sustained. 
The district court refused to grant the 
prayer of the petition on the ground that tlie 
Siren and the proceeds of her sale, being the 
property of the United States, were exempt 
from legal process at the suit of the inter- 
venor, because, to allow the intervention 
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would be to allow the citizen to implead the 
government. But tlie supreme court of tlie 
United States reversed the district court and 
allowed the damages for the maritime tort 
claimed by the petitioner. The court stated 
(page 159) that the fact that the govern- 
ment was exempt from a direct proceeding 
in rem against the vessel while in its cus- 
tody, was no ground for holding that it was 
exempt from the indirect proceeding. Yet 
this case is cited by counsel for the govern- 
ment in support of their proposition that the 
government can not be sued indirectly; and 
I understood the district attorney to express 
a willingness to stake the fortunes of his 
cause in the present suit upon that decision. 
His confidence resulted from relying upon 
expressions of the court, detached from the 
■context, rather than upon the principle de- 
cided; for it is true, as the district attorney 
recited, that Mr. Justice Field, who deliv- 
■ered the judgment of the court, did make 
use, in the course of his decision, of this ex- 
pression: "As justly obsei-ved by the learned 
(district) judge who tried this case, there is 
no distinction between suits against the 
government directly and suits against its 
property"— an expression the judicial im- 
port of which will appear in the sequel. 

The Nature of Proceedings in Rem. 

Before going further in this line of inquiry, 
let me examine the nature of an admiralty 
proceeding. Any one having a claim by 
maritime contract against a vessel afloat may 
file a libel (a little book) in a maritime court 
within whose jurisdiction the vessel may be, 
setting out his claim, and praying her arrest 
Thereupon issues process in renj; that is, 
against the thing, the vessel by her name: 
the JMayflower, for instance; which is seized 
and brought into custody of the court, where- 
upon the owner of the vessel is allowed a 
day to answer. The res or vessel being thus 
in judicial custody, all other persons having 
claims against it by maritime contract are 
allowed to come in, by libel or petition, and 
submit them to the judgment of the court. 
And, by our law, under the forty-third rule 
in admiralty, any person who -may have an 
Interest in the proceeds of the sale .of the 
seized vessel, whether by maritime or other 
contract, may come in with like purpose. 
Thus it is apparent that a proceeding in ad- 
miralty presents the scene of a group of suits; 
•of suits in rem, suits against the thing, the 
vessel; in which the owner is indirectly de- 
fendant, and the several libellants and peti- 
tionei-s are independent and distinct actors or 
plaintiffs. Accordingly, if the government of 
the United States be the owner of the libelled 
vessel, as it was in the case of The Siren 
[supra], the government is indirectly sued, not 
only by one plauitifiC, but possibly by half a 
•dozen plaintiffs. In The Siren Case, it had 
been decided below by the United States dis- 
trict court that there could be no intervention 
by petition or hbel against property belong- 



ing to the government; but, as before stated, 
it was there held by the supreme court, that 
such suit would lie; and decree was given in 
favor of the claimant for damages sustained 
}yy the collision. It will not do, therefore, from 
that decision, where the government was 
sued indirectly, and where its property was 
the direct subject of judicial proceeding, to 
quote any expression employed by the comt 
as authority against the veiy jurisdiction 
which the court was in the act of exercising. 
Previously to this case, that is to say in 
1865, had been decided, the leading case of 
The Light-Boats (by the supreme court of 
Massachusetts) 11 Allen, 157. That was, of 
com-se, not an admiralty suit. It was a stat- 
utory proceeding very similar in character to 
an admiralty suit, taken to enforce by at- 
tachment in rem a mechanics' lien given by 
the state law. Certain boats intended tq be 
used for floating lights on the Potomac dur- 
ing the Civil War had been built for the 
United States at New Bedford, Mas^., by con- 
tract; the contractor had received the price, 
and they had been delivered to the govern- 
ment, and were in the custody of the officers 
of the United States, with crew and provisions 
on board, awaitiug their armament, but they 
were still at the builder's "wharf. It was 
while thus conditioned, and in custody of the 
government, that they were seized on attach- 
ment by a state otticer. The petition alleged 
that the United States were the owners of 
the vessels, and prayed that notice should is- 
sue to the United States "that they appear and 
answer thereto." The vessels were the law- 
ful property of the United States; had been 
fully paid for, and were m their actual custody 
by voluntary delivery. After an exhaustive 
review of all then existing authorities on the 
subject, the supreme court of Massachusetts 
held that "after the vessels had once come in- 
to the possession of the United States, for 
public purposes, they were subject to the ex- 
clusive control of the executive government 
of the United States, and could not be inter- 
fered with by state process," and that the at- 
tachment of them was illegal and void. But 
the court prefaced this judgment with the 
following remarks: "The petitioners suffered 
the title to pass into the possession of the 
United States, before they took one step in 
the state courts to establish their lien. If 
they had filed theu: petitions and attached the 
vessels before they came into the possession 
of the United States, they might well have 
contended that the court of the common- 
wealth had acquired a jurisdiction of the case, 
which could not be divested xmiH the object 
of the suit was accomplished. ' This process 
does not wait for final adjudication of the 
rights of the parties before it takes the prop- 
erty out of the hands of its owner and posses- 
sor; but assumes the custody at the very first 
stage of the proceedings." This latter lan- 
guage was used by the court after having 
stated that the contractor had been paid by 
the government, by instalments, the conti-aet 
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price of the vessels, as tlie -work progi-essed, 
and had been fully paid before the attachment 
had been levied. The language which it em- 
ployed "was used, therefore, in respect to prop- 
erty wholly owned by the government. The 
result of this decision is, that though govern- 
ment property may be seized under mesne 
process of the court before it comes into the 
government's custody, yet it cannot after- 
wai-ds be thus dealt with when the process of 
the court originating the suit would wrest the 
property from the possession of the govern- 
ment's officers. To the same effect was the 
decision of Judge Shipman in the case of The 
Thomas A. Scott, 10 Eng. Law T. (N. S.) 726, 
a public anned vessel libelled during the war. 

. There are many cases in which it has been 
held that libels in admiralty, or attachments 
in rem on mesne process will not lie against 
property owned by the government, and we 
are driven to ascertain the principle which dis- 
criminates cases in which such proceeding will 
lie, from those in which it will not lie. That 
principle is distinctly set forth in the case of 
The Davis, 10 Wall. 20; a ease which is the 
more important from the fact that the opin- 
ion of the supreme court was delivered by 
Mr. Justice Miller; from its having been ren- 
dered on appeal from a decree of Mr. Dis- 
trict Judge Shipman, who, I believe, had never 
before been reversed; and from its having 
been rendered after the decision of the su- 
preme court of Massachusetts in the leading 
case of The Light-Boats, to which I have al- 
ready alluded. Let it be borne in mind that 
a proceeding in rem in admiralty courts, or 
by attachment in other com-ts, is commenced 
by the seizure of property into the custody of 
the court, and that execution is virtually had 
on mesne process, at the iDeginning of the 
suit. The principle decided in the ease of 
The Davis [supra] was this: that an ad- 
miralty comt may enforce a lien in a pro- 
ceeding in rem against the personal property 
of the United States in any case where the 
marshal, in executing mesne process, does 
not interfere with any officer or agent of the 
United States; does not destroy the possession 
of the United States; does not, by putting the 
government out of possession, reduce it to the 
necessity of becoming plaintifC or actor in 
court to assert its claim to the property. The 
government had shipped, in 1865, a quantity 
of cotton from Savannah to its agent in New 
York, on the schooner Davis. During its voy- 
age "tiie vessel and its cargo fell into the perils 
of the sea, and were saved from destruction 
by salvors; so that, afterwards, she came 
safely into her port of destination. The cot- 
ton (as well as the vessel) was at once regu- 
larly libelled by the salvors, as is usual in 
such cases, and was seized by the marshal of 
the court, of com-se, on mesne process. It was 
objected in the admiralty court that this was, 
in fact, a proceeding indirectly against gov- 
ernment, the cotton being confessedly the 
property of the government. Mr. District 
Judge Shipman held, in the admirally court, 



that the master of the schooner was, as to 
the cotton, the agent of the government; that 
the marshal's seizure of it was a disposses- 
sion of the government; and that, therefore, 
the libel could not lie as to the cotton. But 
the supreme court of the United States held 
otherwise. It held that the master of the 
schooner was a common carrier, and not a 
mere agent of the government, and that 
seizure of cotton while in his custody was not 
a dispossession of the government. It held 
that, though this was an indirect suit against 
the government, yet the court might properly 
proceed to adjudicate upon the lien of the 
salvors, and to decree out of the proceeds of 
the sale of the vessel the amount due to 
them. Mr. Justice Miller, In delivering the 
opinion of the court, makes the following ob- 
servations, in which it will be seen that he 
explains the sentence which we have quoted 
from the decision in the case of The Siren. He 
says: "Perhaps the two most authoritative 
and well-considered eases on this subject are 
The Siren and Briggs v. The Light-Boats. 
Both of these decisions assert the doctrine, 
after fiill review of the authorities, that such 
a lien cannot be enforced where, in order to 
do this successfully, it is necessary to bring 
suit against the United States, because the 
doctrine is weU established that no suit can 
be sustained in which the United States is 
made an original defendant, to be brought into 
com't by process, without some act of con- 
gress expressly authorizing it to be done. 
They also both assert the proposition that no 
suit in rem can be maintained against the 
property of the United States when it would 
be necessary to take such property out of the 
possession of the government by any writ or 
process of the comt. There are some expres- 
sions in the opinion of this court in the case 
of The Siren which seem to imply that no 
suit in rem can be instituted against the 
property of the United States under any cir- 
cumstances. But a critical examination of the 
case and the reasoning of the court will show 
that that question was not involved in the 
suit, and that it was not intended to assert 
such a proposition without qualification. 
* * * The learned judge who delivered the 
opinion cites with approval the ease of The 
Light-Boats, il Allen, 157, in which the doc- 
trine is laid down, and well supported, that 
proceedings in rem to enforce a lien against 
property of the United States are only foi- 
bidden in cases where, in order to sustain the 
proceeding, the possession of the United 
States must be invaded under process of the 
court. With the principle as thus stated we 
agree, and do not see in it anjrthing inconsist- 
ent with the case of The Siren." 

We have here a clear elimination of the 
principle of which we are in search. The 
learned judge did not qualify his language 
by confining his meaning to mesne process, 
but he was speaking of admiralty process, 
which is commenced by seizure of the res, 
and could have meant no other than mesne- 
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process. The cases of The Light-Boats and 
of The Davis have the greater significance 
because they carry the liberty of indirectly 
suing the government farther than does the 
admiralty court of England. Without go- 
ing into a review of the English cases of 
this class, I will state the result of such a 
review in the language employed by Judge 
Shipman in the case of The Davis (when it 
was before him), that in no case has the 
English court of admiralty attempted to deal 
adversely with the public property of the 
sovereign, except where there has been a 
voluntary appearance on its behalf, and sub- 
mission of the case to the judgment of the 
court. Yet it is to be observed that Eng- 
land is notable for the absolute and unques- 
tioning deference and subjection to law 
which characterizes her people and public 
officers in every department of society; and 
that the oflBcers of the admiralty would not 
dare so to outrage public sentiment as to 
refuse to submit a right or claim of the gov- 
ernment to the judgment of a proper court. 

I will now pass from the review of those 
suits concerning personal property, which 
are commenced by a seizure of the res in 
contest, to those which are commenced by 
service of the ordinary mandatory process 
of the courts. The leading case in this class 
is the great one of Osborne v. Banl: of U. 
S., 9 Wheat. [22 TJ. S.] 735. We have to do 
with this case only in its relation to the 
question whether a sovereign power may be 
indirectly sued. A state tax of some $100,- 
000 had been assessed under a law of Ohio 
upon the branches of the Bant of the Unit- 
ed States doing business in Ohio. A bill of 
injunction was filed in the circuit court of 
the United States, in apprehension of a levy 
for the tax, praying that the auditor of the 
state, Osborne, might be enjoined from de- 
manding or recovering the amount of the 
tax. The order of injunction was granted 
and served on one J. L. Harper, a state col- 
lector, "while on his way to Columbus with 
the money and funds on which the injunc- 
tion was intended to operate;" and on Os- 
borne, before HaiTper reached Columbus. 
The amount in the hands of Harper was 
$98,000. This money was delivered by Har- 
per to the state treasurer, and by him en- 
tered on his boots to the credit of the state. 
Its identity was preserved by its being 
placed in a separate package. It went aft- 
erwards into the custody of a committee of 
the state legislature, and was by it return- 
ed into the state treasury, where it remain- 
ed during the pendency of the suit. Here 
was property claimed by the state as col- 
lected under its tax law, in the custody of 
its collector at the commencement of the 
suit, and in its possession as its own, by 
prima facie title, by deposit in its treasury 

standing to its credit on its treasury books. 

The suit was brought against Osborne, the 
auditor, and amended to embrace Harper, 
the collector, and Curry, the treasurer. It 
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would not be possible to find a case where 
a state could be more positively sued in in- 
direct form than was the state of Ohio in 
this case. It was only in the single particu- 
lar that the state was not by name a party 
to the record that she was not sued. The 
supreme court ruled that this suit thus 
brought and maintained was one in which 
the United States court had jurisdiction. 
In an earnest and elaborate opinion Chief 
Justice Marshall spoke as follows: "In a 
case where a state is a party on the record, 
the question of jurisdiction is decided by 
inspection. If jurisdiction depend not on 
this plain fact, but on the interest of the 
state, what rule has the constitution given 
by which this interest is to be measured? 
If no rule be given, is it to be settled by the 
court? If so, the curious anomaly is pre- 
sented of a court examining the whole tes- 
timony of a cause, inquiring into and decid- 
ing on the extent of a state's interest, with- 
out having a right to exercise any jurisdic- 
tion in the case. Can this inquiry be made 
without the existence of jurisdiction? The 
judicial power of the Union is also extended 
to controversies between citizens of differ- 
ent states; and it has been decided that the 
character of the parties must be shown on 
the record. Does this provision depend on 
the character of those whose interest is 
litigated, or of those who are parties in the 
record? In a suit, for example, brought by 
or against an executor, the creditors or 
legatees of his testator are the persons real- 
ly concerned in interest, but it has never 
been suspected that if the executor be a 
resident of another state, the jurisdiction of 
the federal courts could be ousted by the 
fact that the creditors or legatees were citi- 
zens of the same state with the opposite 
party. The universally received construc- 
tion in this case is that jurisdiction is nei- 
ther given nor ousted by the relative situa- 
tion of the parties concerned in interest, 
but by the relative situation of the partis 
named on the recorrL T/hy is thi^ construc- 
.tion universal? 2s o case can be imagined in 
which the existence of an interest out of the 
party on the record is more unequivocal 
than in that which has been just stated. 
Why, then, is it universally admitted that 
this interest in no manner affects the juris- 
diction of the court? The plain and obvious 
answer is because the jurisdiction of the 
court depends, not upon this interest, but 
upon the actual party on the record." 

In U. S. Bank v. Planters' Bank, 9 Wheat. 
[22 U. S.] 904, where a state was share- 
holder in the bank, and was indirectly a 
party defendant. Chief Justice Marshall said 
it was "a sound principle that where a gov- 
ernment becomes a partner in any trading 
company, it divests itself, so far as concerns 
the ti-ansactions of that company, of its sov- 
ereign character, and takes that of a pri- 
vate citizen;" and in Briscoe v. Bank of 
Commonwealth, 11 Pet. [36 U. S.] 257, 
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-wliere the state of Kentucky was the exclu- 
sive stockholder of a bank, and was the ex- 
elusive party sued, though sued nominally 
as a corporation, Mr. Justice McLean held 
that the state impax-ted none of its elements 
of sovereignty to the hank in creating it, 
and that the funds and property of the hank 
might he reached by the legal or equitable 
process of a court of justice. In Davis v. 
Gray, 16 Wall. [S3 U. S.] 203, which was a 
Texas railroad case, the court said (Sir. Jus- 
tice Swayne): "In deciding who are parties 
to the suit, the court will not look beyond 
the record. JIaking a state officer a party 
does not make the state* a party, although 
her law may have prompted his action, and 
the state may stand behind him as the real 
party in interest." The case of Swasey v. 
North Carolina R. Co. [supra] was one of 
the same character. There certain property 
of the state, in the form of railroad shares, 
was the subject of litigation, and I shall let 
Chief Justice "VVaite, who rendered the de- 
cision, state the objection to it and his an- 
swer: "It is insisted by the defendant 
that the state of North Carolina is in 
fact a party defendant, and consequently 
tliat this court cannot entei-tain jurisdic- 
tion of the cause. The state, although di- 
rectly interested in the subject-matter of the 
litigation, is not a party to the record. The 
eleventh amendment to the constitution of 
the United States, provides that no suit can 
be prosecuted in this court against a state 
by the citizens of another state, or by citi- 
zens or subjects of a foreign state. It has 
long been held, however, that this amend- 
ment applies only to suits in which a state 
is party to the record, and not those in 
which it has an interest merely. It is next 
urged that if the state is not actually a 
party to the suit, it is a necessai-y party in 
whose absence the cause cannot proceed, 
and that as a state cannot be brought into 
court, no relief should be granted upon the 
case made. If the state could be brought 
into court, it undoubtedly should be made 
a party before a decree is rendered, but 
since the case of Osborne v. Bank of IJ. S., 
9 Wheat. [22 V. S.] 738, it has been the uni- 
form practice of the courts of the United 
States to take jurisdiction of causes affect- 
ing the property of a state in the hands of 
its agents, without making the state a party, 
where the property or the agent is within 
the jurisdiction. In such cases the courts 
act through the instrumentality of the prop- 
eity or the agent. The real question, there- 
fore, to be determined is, whether the coui-t 
has jurisdiction of the property which It is 
sought to charge, or of the agent having it 
in possession." 

I will here point out the fact, that the 
court maintained its jurisdiction in, and 
heard and determined each of the suits of, 
Osborne v. U. S. Bank and Swasey v. North 
Carolina R. Co. [supra], (to say nothing of 
the intermediate suits), notwithstanding 
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that the effect of final process of execution 
would be, in one case, to invade the treas- 
ury of a state and to take from the hands 
of its officer property (money) claimed by 
the state as public property, and in the 
other case to invade the office of a corpora- 
tion acting as agent of the state, for the 
purpose of a compulsory transfer and sale 
of the state's shares in its capital stock. I 
point out the fact in this place only for the 
purpose of showing passim that the "pro- 
cess" contemplated by Mr. Justice Miller, 
in his opinion in the case of The Davis, was 
only mesne process. And now I deduce 
this principle as the teaching of the leading 
cases which have just been reviewed, viz.: 
That government may be sued indirectly in 
regard to personal property in actions not 
attended by a seizure of the property out 
of its officers' pQssession on mesne process, 
even though, in executing judgment on final 
process, such seizure and dispossession 
would result If a court of justice, after a 
full hearing, decides that personal prop- 
erty, claimed by government by title on 
which it has judicially passed, belongs to 
another, it will not presume that govern- 
ment will fail to deliver it to the rightful 
owner; and it is believed that in this coun- 
try, as in England, final process for restitu- 
tion would never be necessary. At all 
events a court will not be deterred from ad- 
judicating such a cause by the presump- 
tion that the government will not make 
restitution without the indecent interposi- 
tion of the court's writ of execution. Bnt 
suits to test the title to property manifest- 
ly differ from those brought to recover a 
pecuniaiT debt, and it is conceded that no 
court but the court of claims has jurisdic- 
tion to render what Mr. Justice Miller calls 
"a moneyed judgment" against the United 
States. Case v. Terrill, 11 Wall. [78 U. S.] 
199. Counsel for the government speak of 
the impatience with which the supreme 
court expressed itself, of the decree whicli 
the court below (the United States circuit 
court for Louisiana) had rendered against 
the United States in this last case. The 
cause of the judicial impatience was that a 
court should have rendered a judgment 
"against any one not made a party to the 
suit, and who had in no manner,'" direct or 
indirect, "appeared in the case." Here a 
moneyed judgment for more than $200,000 
had been rendered against the United 
States, though not a party, direct or indi- 
rect, to the proceedings. But even where 
money is the subject of judicial proceeding, 
it is held that a court may proceed to the 
point of determining what amount is due 
the government without regard to the fact 
that the power to order execution be not 
within its jurisdiction. U. S. v. Bank of 
Metropolis, 15 Pet. [40 U. S.] 377; De Groot 
V. U. S., 5 Wall. [72 U. S.] 419; U. S. v. Eck- 
ford, 6 Wall. [73 U. S.] 484; and many other 
cases. In a case, for instance, where gov- 
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ernment is plaintiff, and a set-off proved 
against it exceeds its own demand, tlie judg- 
ment is only that the defendant go -without 
day. Reeside v. Walker, 11 How. [52 U. S.] 
590. And "this for the reason that no offi- 
cer in a republic, however high, not even 
the president of the United States, much 
less a secretaiy of the treasury, or treasurer, 
is generally empowered to pay debts of the 
United States when presented to him." 
Suits for money debts stand on a different 
footing from suits respecting specific per- 
sonal property claimed by. government. 
But, we repeat, that although a moneyed 
judgment cannot be rendered against the 
government except where authorized by 
law, the mere fact that it cannot be, does 
not of itself suffice to defeat the jurisdic- 
tion of a com't to ascertain what is due the 
citizen. 

This examination into decisions of the 
courts could be pursued until research de- 
generated into pedantry; and it is confident- 
ly believed that the result of a discriminat- 
ing and candid reading of them all would 
be precisely that derived from the leading- 
cases already cited, namely, that courts of 
justice may take cognizance of actions af- 
fecting the personal property of the govern- 
ment of a sovereign power whenever the 
service of mesne process before adjudication 
does not involve the seizure of the properly 
out of the hands of its officers, even though 
the proceeding look to a judgment, final ex- 
ecution upon which, if issued, would dispos- 
sess the government Before passing on to 
cases involving real property, I will men- 
tion the case of Cohens v. Virginia, 6 Wheat. 
[19 U. S.] 264. There, I believe for the first 
time, arose the question whether a state, 
having prevailed below in a suit in which 
she was prosecutor by indictment, might 
be made defendant to an appellate proceed- 
ing for carrying the case up to the supreme 
court of the United States, in spite of 
amendment 11 of the federal constitution, 
forbidding suits against the states. It is 
hardly worth while to state that the pro- 
ceeding was sustained by the supreme court. 

I think now the way is cleared for an exa- 
mination of the authorities which bear upon 
the precise Question which we have in hand, 
namely, whether a statutory action of "eject- 
ment," which is used in this instance in lieu 
of the old English writ of right, lies to test 
the title in lands claimed by the United 
States all of which the government has in 
possession, and a part of which, at least, it 
has in. actual use for a necessary public pur- 
pose, the United States being only indirectly 
a part3\ The chief reliance of counsel for 
the government in denying such jurisdiction 
is upon English cases; but it is useless to say 
more than I have done in demonstration of 
the fact, that no authorities indicating the 
state of the law in England on the question 
whether ejectment will lie to recover lands 
held by the crown, have any application in 



the present case. This is only in statutory 
naiae an action of ejectment, being really in 
technical effect a writ of right It was not 
necessary, in installing this suit, to make 
entry and- disseisin, or to feign to do so, on 
lands held by the sovereign power, as it would 
have been under the old practice in England. 
There was no intrusion, actual or fictitious, 
on the sovereign's tenure in the incipiency of 
the action, and the. possession of the govern- 
ment remains as free from actual disturb- 
ance, and its dignity from actual or intention- 
al lasult, as if there were no suit pending at 
all to test its right to holfl these preJaisefs. 
There is no doubt of the fact, that in England 
ejectment will not lie to recover lands in 
possession of the crown. There are technical 
reasons for this fact which, though once 
founded in reason, are no longer so; and 
there are real reasons. One of the technical 
reasons is, that the possession of the crown, 
however wi'ongful, is exempt from intrusion 
by the enti-y and disseisin which were deemed 
necessary to the commencement of ejectment. 
Another is, that since Edward I., or at least 
since James I. (Allen, Royal Prerog. 93), the 
practice established by the couits has re- 
quired another remedy to be pursued, namely, 
the petition of right. So that now, in Eng- 
land theaclionof debt will no more lie where 
detinue ought to be bx-ought than ejectment 
where the practice requires the petition of 
right The spirit of the English law, as well 
as the temper of the English constitution, 
reqviire the suits against the soverign shall 
be in precatory rather than in mandatory 
form. But while the law and the constitu- 
tion are thus far in accord, it must be con- 
fessed that there is a wide difference between 
the Ideal king of the English lawyers, who 
is above law, and the real king of the British 
constitution, who is subject to law. He is 
represented in the law-books as an absolute 
sovereign; as, indeed, a supernatural being 
who never dies, who is present at one and 
the same time in every court of his do- 
minions, who can neither do wrong nor im- 
agine evil, and who is incapable of any act 
of Imjjropriety, folly, or weakness. In con- 
templation of the lawyers the king is not only 
everywhere in the courts, but at the same 
time commands the army and navy, bestows 
all honors and titles, represents the majesty 
of the whole community at home, conducts 
all correspondence and negotiations abroad, 
makes peace or war, and binds the kingdom 
by contract or ti'eaty. In their minds he is 
a corporation sole, he is an artificial person 
that never dies, he cannot be summoned be- 
fore an ecclesiastical or secular court he can- 
not commit treason or felony, and cannot 
suffer punishment or corruption of blood, nor 
be Imprisoned or outlawed. While such is 
the king recognized by those of us who have 
studied the English law-books, those who 
have also studied English history know that 
the sovereign of the constitution is a very 
different character, of whom it Is watchful 
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and Jealous, -w^liom it often denovinces, fre- 
quently prosecutes, sometimes deposes, and 
occasionally beheads. Of such a king as 
that of the English lawyers we have known 
nothing in America for one hundred years, 
and it is simply idle to cite, in American 
courts, precedents and authorities from Eng- 
lish courts, which, after all, merely lay down 
the principle that suits against the crown 
must, for a thousand reasons founded in 
English sentiment, be in precatory and not 
in anandatory fonn. Nothing is more true 
than that in England, for reasons which 
have no existence or countenance in Ameri- 
ca, ejectment will not lie for lands in pos- 
session of the crown. And it is also the case, 
although it was not formerly so, that the writ 
of right, which is not originated by entry, 
but is commenced by mere praecipe, wiU 
not lie. The single, sufficient reason why 
neither ejectment nor writ of right will lie is, 
that a petition of right has become, in modern 
practice, the proper remedy in England for 
suits against the sovereign. See Sadler's Case, 
4 Coke, 55a; The Bankers, 14 How. State Tr. 
28; Attorney-General v. HaUett, 15 Mees. & 
"W. 106; Doe V. Roe, 8 Mees. & "W. 579; 
Hovenden v. Lord Annesley, 2 Schoales & 
L. 617; and 1 Anstr. 215. The nature of this 
proceeding is nowhere more succinctly and 
fully explained than in 4 Minor, Inst. 667, 
as follows: "This is a proceeding in chan- 
cery,- originating at common law, it is said, 
under the auspices of Edward I. used where 
the king is in full possession of any heredita- 
ment or chattels, and the petitioner suggests 
such a right as controverts the title of the 
crown, gi'ounded on facts disclosed in the 
petition itself, in which case he must be 
careful to state tnily the whole title of the 
crown, otherwise the petition shall abate, and 
then upon this answer being indorsed on the 
petition of the king, soit droit fait al partie 
(let right he done to the party), a commis- 
sion issues to inquire of the truth of this 
suggestion; after the return of which the 
king's attorney is at hberty to plead at bar, 
or to demur, and the merits are then deter- 
mined as in suits between subject and sub- 
ject And if the right be determined against 
the crown, the judgment is quod manus domi- 
ni regis amoveantur et possessio restituatur 
petenti salvo jinre domini regis, whereby the 
crown isinstantly out of possession without the 
necessity for the indecent interposition of its 
own officers." 3 Bl. Gomm. 256, 257; Bac. 
Abr. Prerogative, E; 1 Th. Co. Litt 308 et 
seq., and notes N, O; Baron de Bode's Case, 8 
Adol. & E. (N. S.; 55 E. 0. K) 208 (where the 
mode of proceeding is stated). In the Case of 
the Baron de Bode, it will be seen that the 
court exhibited a disposition to enlarge and 
extend the scope of the petition of right, 
rather than to narrow it. The truth is, that 
all the learning which is cited from the 
English reporters, shoAving that other reme- 
dies will not lie against the sovereign, and that 
petition of right must be resorted to, at the 



j same time shows that the sovereign may be 
and is habitually sued in England in the 
form prescribed by English practice, so that 
it may be said, to the glory of England, that 
the words of John Selden and of the elder 
Pitt, which have been quoted, are true. In 
that country, probably more than any other 
pervaded with the spirit of obedience to law, 
fidelity to contracts, and reverence for the 
tribunals and instrumentalities of justice, 
there is a remedy open for every grievance. 
"Non reeedant querentes in curia regis sine 
remedio." All that the injured person is re- 
quired to look to is, that he seek his remedy, 
be it against the king or a private person, 
at the px-oper som-ce; his remedy against the 
king being as open and free to him as against 
any other person. Mr. Broom, in his note 
to the Banker's Case (Constitutional Law, 
241), has this just and lucid explanation of 
the subject of remedies in England: "The 
crown submits, as is abmidantly proved by 
the cases already cited, to have its preroga- 
tives openly discussed and investigated in 
courts of justice, and aUows a remedy against 
itself for any infringement of the subject's 
right, provided such remedy be sought where 
it can be had. The constitution of England, 
as remarked by Lord Holt (14 State Tr. 784), 
'has wisely distributed to several courts the 
determination of proper causes, but has left 
no subject in any case where he is injured 
without his adequate remedy, if he will go 
to the right place for it. If a man will seek 
for a remedy at common law for a legacy, it 
is his own fault if he do not recover; as 
it would be if hg should begin a suit for land 
in the court of admiralty, or go for equity in 
the common pleas.' And so if the subject has 
cause of complaint against the crown, he 
must proceed for redress by that pathway 
which the constitution has laid down for 
him. Eor an illegal invasion of his liberty 
he should proceed by habeas corpus; to ob- 
tain the revocation of a grant which injuri- 
ously affects him he should proceed by scire 
facias; for an illegal invasion of the right 
of property he should proceed by petition 
of right, speaking of which latter remedy Sir 
W. Blackstone (3 Comm. 255) tells us that the 
law has thus furnished the subject with a 'de- 
cent and respectful' mode of informing the 
king of a grievance, and soliciting redress. 
This mode of procedure is appropriate for in- 
ducing restitution by the crown of land or 
chattel property, of which it has through mis- 
information or inadvertence, wrongfully pos- 
sessed itself." It is apparent from these 
authorities that the crown in England may be 
sued, and that the petition of right is the 
remedy supplied by the English law for an 
aggrieved subject, by which he may have 
his claim against the crown judicially de- 
termined. I do not thinli, therefore, that the 
practice, or the legal authorities, in England 
can with any reason be adduced in support 
of the attitude held by the government in 
this cause. Nor is the view of counsel for 
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government correct tliat the petition to con- 
gvess liere is tlie equivalent of the petition of 
right in England; for the petition to con- 
gress is a political remedy, whereas the pe- 
tition of right is stricUy judicial. The only 
equivalent here of the petition of right is the 
right given by statute to sue in the court of 
claims, a grant, however, which does not 
extend to such a claim as that of the plain- 
tiff in the present action. Yet I will venture 
the opinion that the clause of the fifth 
amendment to the constitution, which for- 
bids the taking of private property for pub- 
lic uses without just compensation, proprio 
Tigore gives jurisdiction to the courts of suits 
brought directly against the government for 
the recovery of property, where the com- 
plaint avers that the property was taken 
without just compensation. 

For the present case, and those of its 
class, there is no jurisdiction specially de- 
rived from the express legislation of con- 
gress, just as there is probably no express 
law of congress authorizing by name the ac- 
tion of debt or trespass on the case; and 
this being an inferior court, we must needs 
look to the decisions of the supreme court 
of the United States for that judicial legis- 
lation which supplies in the present instance 
the only chart by which we may direct our 
■course. I come, therefore, in conclusion to 
■consider those cases decided by the supreme 
■court of the United States, in which the gov- 
ernment of a state or of the United States 
has been indirectly sued in respect to lands 
In its possession, whether held or not for 
public purposes. The "leading case on the 
subject, and the first in point of time, is that 
of Meigs V. McClung, 9 Oranch [13 U. S.] 11. 
The land in dispute was occupied by the 
United States as a military garrison. In a 
treaty settling the boundaiy of the territory 
of the Indians, and extinguishing their title 
to the rest, in the now state of Tennessee, 
the government had reserved a right to put 
a garrison on the Indian portion, and to use 
a resei've of three miles square in connec- 
tion with it, but it happened that the In- 
dian land did not extend above the mouth 
of the Highwassee river, and the govern- 
ment was unfortunate enough, through a 
mistake, to put its garrison above the mouth 
of the river on private property, and not be- 
low the river on Indian ground. An action 
of ejectment was brought and the process 
seized on Meigs, the military officer of the 
United States in command at the garrison. 
The cause proceeded to judgment in the fed- 
eral court below, and went up on writ of 
error to the supreme court of the United 
States. The cause was there heard, and 
Chief Justice Marshall delivered the unani- 
mous opinion of the court in these words: 
"This court is unanimously and clearly of 
opinion that the circuit court committed no 
error in instructing the jury that the Indian 
title was extinguished in the land in contro- 
versy, and that the plaintifE below might 



sustain his action." Though it was "ob- 
jected and insisted that the action could not 
be maintained against them because the 
land was occupied by the United States 
troops, and the defendants as officers of the 
United States for the benefit of the United 
States and by their direction," yet it does 
not appear from Mr. Cranch's report of the 
case that. the question of jurisdiction was 
raised by plea in the court below. That 
point does not seem to have been relied upon 
by the government as a ground of error in 
the argument above. And so the counsel 
for the government in the present case, with 
that extraordinary and commendable dili- 
gence and alacrity which has characterized 
them throughout its progress, object that, as 
an appellate court does not consider any 
grounds of error but such as are relied upon 
in the record brought up to it, so the su- 
preme court could not have considered this 
question of jurisdiction in the case of Meigs 
V. McClung [supra]. They cite MontgomeiT 
V. Hernandez, 12 Wheat. [25 U. S.] 130 
Murdock V. Memphis, 20 WaU. [87 U. SJ 590 
Venden v. Coleman, 1 Black [66 U. S.] 472 
Webster v. Cooper, 10 How. [51 U. S.] 54 
Brown v. Huger, 21 How. [62 U. S.] 305. 
But it seems to me that the question of 
jurisdiction is one which does not fall with- 
in the rule stated by counsel, or within the 
reason of the rule, and that the court below 
and the supreme court could not but have 
considered that question in the case under 
consideration. Whether or not the court had 
jurisdiction to try the title of the United 
States in property held as a garrison by 
officers and visible troops of the army, for 
a bona fide, patent, necessaiy public pur- 
pose, was, it seems to me, of the very es- 
sence of the case before the supreme court, 
and the language employed by the court in 
rendering its decision, that "the plaintiff be- 
low might sustain his action," seems to im- 
ply that, whether the question of jurisdic- 
tion which the consent of counsel cannot 
affect was technically before it or not, it was 
distinctly and expressly passed upon by it. 
Here the judgment was against the gov- 
ernment. Another case of ejectment, to re- 
cover Fort Dearborn, at Chicago, a posses- 
sion of the government, occupied by its 
army officers, for the purpose of a military 
station, was that of Wilcox v. Jackson, 13 
Pet. [38 U. S.] 498. The action was brought 
in a state court, and was proceeded in there 
to judgment. 1 Scam. 344. It was taken 
by writ of error to the supreme court of the 
United States, and that court heard the 
cause and proceeded to judgment upon it. 
In that case the decision of the state court 
against the government was reversed, and 
a judgment for the government given by 
the supreme court. The judgment in each 
forum was upon the merits, and not upon 
the question of jurisdiction. The state court 
took jurisdiction upon the merits, and the 
supreme court reversed the state court upon 
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the merits, taking no notice of the question 
of jurisdiction. Counsel for government in 
tlie present case admit tliat the supreme 
court in that ease "in deciding upon the law 
of the ease decided the question of jurisdic- 
tion;" though they thinii ^that, as it was de- 
cided upon agreed facts, the question of ju- 
risdiction was virtually waived. But can a 
merely implied consent give jurisdiction in 
such a case? Consent of counsel does not 
give jurisdiction where jurisdiction is of the 
essence of the proceeding. Mordecai v. 
Lindsay, 19 How. [60 U. S.] 199; Montgom- 
ery V. Anderson, 21 How. [62 U. S.] 386; 
and Ballance v. Forsyth, Id. 3S9. In the case 
of Grisar v. McDowell, 6 Wall. [73 U. S.] 
203, the plaintiff claimed as seized in fee the 
presidio of the old pueblo of San Francisco, 
then occupied by the United States, and 
brought his action indirectly against the 
United States, who set up that the property 
was public property of the United States re- 
served for military purposes. The defend- 
ant named was General McDowell, com- 
manding the military post, and process was 
served on him. The circuit court entertained 
jurisdiction of the cause, and proceeded in 
it to judgment. It was thence carried to 
the supreme court of the United States, 
which proceeded in it to judgment. The re- 
port does not show that in either court 
the question of jurisdiction was expressly 
raised. But eeitainly they could not have 
considered that the mere fact of possession 
by the United States and use of the property 
for public purposes was sufficient to defeat 
their jurisdiction. They looked narrowlj' 
and diligently into the grounds of the title 
of the plaintiff and of the United States, and 
they each decided the case, on the relative 
strength of the two titles, in favor of the 
United States. The fact that the property 
was claimed by the United States, was in 
the possession of its officers, and in its ac- 
tual necessary use for military purposes, In- 
truded itself into the cause at every stage, 
and neither court deemed this fact sufficient 
to defeat its jurisdiction, and each proceed- 
ed to consider and decide the case on its 
merits. 

I now come to the latest case which has 
been decided in the supreme court of the 
United States, in which the question now 
before this court was brought under review. 
This was the case of Cooley v. O'Connor, 
12 Wall. [79 U. S.] 391. The action was 
ejectment. It was brought to recover a lot 
of ground in the town of Eeaiifort, South 
Carolina, owned by the United States. Pro- 
cess or notice in ejectment was served on the 
occupants, who were tenants of the United 
States- It was a case in which the United 
States were sued indirectly, in ejectment 
for property claimed by government. The 
claim, as in the ease now at bar, was found- 
ed on a tax-title obtained at a sale made 
durante bello by direct tax commissioners of 
the United States for delinquent taxes. The 



action of ejectment brought was the old one 
of trespass quare clausum fregit, with in- 
dorsement that "the action was brought to 
try title as well as for damages." It was 
the equivalent of Blackstone's English ac- 
tion of ejectio Jlrmae. It was a case to 
which the English authorities cited by coun- 
sel for government apply directly, and with 
which the English cases which they rely 
upon run on all fours. The government 
was using the lot of ground sued for, for 
public purposes, virtually as it is using the 
882 acres of Arlington, those purposes being 
rather imaginary than real. The defend- 
ants were one Cooley, one Judd, and others. 
Cooley was the tenant of a government 
lessee, and Judd a clerk of the United States 
for certain, in his view, important purposes. 
From the exceptions of the defendants set 
out in the record, the following is an extract: 
"And the defendants, to maintain and form 
the issue on their part, gave in evidence 
tending to show that Samuel A. Cooley was 
in possession of a portion of the premises in 
the plaintiff's declaration mentioned, as a 
tenant of George Holmes, who had leased 
said portion of said premises from the 
United States direct tax commissioners at 
Beaufort, S. C ; that as such tenant he went 
into possession in June, 1867, and continued 
therein until about the 1st of December, 
1868; that the said Henry G. Judd occupied 
a portion of said premises in the plaintiff's 
declaration mentioned as clerk of the United 
States direct tax commissioners at Beaufort,, 
and by their permission and direction; that 
he was in possession of said premises from 
or about the 1st of June, 1867, until about 
the 1st day of December, 1868; that said 
Cooley and Judd, defendants, had no other 
right, title, or interest in said premises, ex- 
cept as hereinbefore set forth, being mere 
tenants at will, in possession, and that they 
derived their right to possession from the 
United States direct tax commissioners at 
Beaufort, S. C, who acted and assumed to 
act for and on behalf of the United States 
of America." Of this cause the circuit court 
below took jurisdiction, heard it on the mer- 
its, and proceeded to judgment. When car- 
ried up the supreme court did the same. 
The government had lost the case in the- 
circuit court on an instruction to the jury. 
The supreme court found error in the In- 
struction, and what did it do? Did it re- 
verse the judgment below and order the- 
lower court to dismiss for want of jurisdic- 
tion by reason that the United States was 
tlie only defendant in interest? It did not. 
Its order, as reported, was "Judgment re- 
versed and venire de novo awarded." 

These decisions of the supreme court are 
supported by several cases decided iu other 
courts of the highest authority. Mr. Jus- 
tice Grier had held the same view as to the 
jurisdiction of a court in Elliott v. Van 
Voorst [Case No. 4,390]. In that case the 
government of the United States by some 
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accident of business had become the owner 
of the equity of redemption in some land 
in New Jersey, and a proceeding had been 
talieu by a mortgagee to foreclose his mort- 
gage. It was necessary under the rides gov- 
erning chancery suits to give notice of the 
proceeding . to the United States, standing 
virtually in the shoes of the mortgagor, and 
Jlr. Justice Grier, sitting in circuit court, held 
that, quoad hoe, the United States held as 
a private person and not as a sovereign, and 
might be served with notice of the proceed- 
ing just as any private mortgagor or holder 
of his equity of redemption miglit be served. 
In Dreus v. Kennedy, 12 Rob. (La.) 489 (de- 
cided m 1846) plaintiffs sued the defendants 
to recover lands in Iiouisiana alleged to be 
in their possession. The latter prayed for a 
dismissal, averring that the property was in 
the possession of the United States, a branch 
mint having been erected thereon; that they 
were merely officers of the mint and not in 
possession of the premises and had no au- 
thority to represent the United States. But 
it was held that the exception be overruled, 
the court saying: ""Where the party in pos- 
session of land, when sued for it, points out 
the owner under whom he holds, he is bound 
to defend the action if such owner do not live 
within the state, or is not represented there- 
in, or if such proprietor, lessor, or principal 
be the United States, against whom no direct 
action can be brought" 

In the case of French v. Bankhead, 11 
Grat. 138, which was an action of ejectment, 
brought against the militaiy officer in com- 
mand at Portress Monroe, Virginia, for the 
recovery of land of which the United States 
claimed to be owner, and occupied by him 
as such officer, and where the defendant was 
represented in the supreme court of appeals 
of Virginia— the action having been brought 
in the state comt and never removed to a 
federal court— by counsel, one of whom 
(Jones) was at the time United States dis- 
trict attorney, and where it was decided in 
favor of the defendant, upon the ground that 
the United States was entitled to the proper- 
ty in controversy; no objection to jurisdic- 
tion was made at any stage of the case. In 
Polack V. Mansfield, 44 Cal. 36, decided in 
1872, after deciding that a mere servant or 
employe, who does not claim any interest 
in the premises, nor any right to their pos- 
session, and only in that manner occupies the 
premises, cannot be sued in an action to 
recover lands, the supreme court of California 
goes on further to decide: "That the i-ule 
which tlius exempts the mere servant or em- 
pIoy6 of another from an action presupposes 
that the employer may be sued, and that the 
wrongs of which the plaintiff complains may 
be redressed by resort to an action against 
the employer, as being the real party com- 
mitting the ouster. In a case, therefore, 
where the employer is for any reason not 
amenable to an action, the rule referred to 
has no application, and the employe or ser- 



vant becomes es necessitate the proper party 
defendant, since he is the only party who can 
be subjected to a suit at all. Were this oth- 
erwise, it would result, that open and ad- 
mitted violation of private right would find 
no redress in the courts of the country. The 
government of the United States as such can- 
not be sued as a party defendant in the couits 
of the state; and imless its servants and 
emploj'-es may be properly responsible for the 
lawless invasion of private property com- 
mitted by them at the command of the gov- 
ernment, the citizen is'left wholly without the 
protection which it is the first aim and pur- 
pose of municipal law to afford." 

There is but one other and very unimportant 
part of tlie case to be dealt with, and that 
is the intimation that in the event of the 
plaintiffs recovering in this action, the court 
would have no power to make good its judg- 
ment by final process. But the court will not 
imagine that its judgment would be resisted. 
That is a matter that must take care of 
itself. Mr. Justice Blair, in Ohisholm v. State 
of Georgia, 2 Dall. [2 U. S.] 451, after al- 
luding to this argument ab inutile and speak- 
ing of the jurisdiction of the court being 
questionable on the ground that congress had 
not provided any form of execution or point- 
ed out any mode of making a Judgment 
against a state effectual, said: "Let us go 
on as far as we can, and if, at the end of the 
business, notwithstanding the powers given 
us in the 14th section of the judicial act, we 
meet difficulties insurmountable to us, we 
must leave it to those departments of gov- 
ernment which have higher powers, to which, 
however, there may be no necessity to have 
recourse. Is it altogether a vain expectation 
that a state may have other motives than 
such as arise from the apprehension of co- 
ercion to carry into execution a judgment 
of the supreme court of the United States,* 
though not conformable to its own ideas of 
justice?" To the same effect were the words 
of Mr. .Justice Grier in the ease of Elliott 
V. Van Voorst [supra], where, in meeting the 
objection that there was no precedent to be 
found for his assuming jurisdiction of a 
cause, judgment on which the process of the 
court might be inadequate to enforce, with 
that practical wisdom and downi-Ightness of 
speech which characterized him he said: "It 
is time there was one." 

Is it possible, in the light of these cases, to 
hold, that the fact of the federal government 
being claimant by record-title or property 
which is made the subject of an Indirect suit 
against it, in possession of the property, and 
in the actual use of it for public purposes, 
defeats the jurisdiction of a court to look into 
the grounds of its title and decide the action 
upon the merits? Sitting here, in an Inferior 
court, I am not at liberty so to hold, because 
to do so would be to oveimle the supreme 
court in all the four cases of Meigs v. Mc- 
Clung, Wilcox V. Jackson, Grisar v. McDow- 
ell, and Cooley v. O'Connor [supra]. I have 
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found it impracticable to make mention of 
each of tlie multitude of autborities which 
were cited in the argument of the cause, I 
have, however, examined them all, and think 
that I have adopted the teaching of most of 
them and done violence to that of none. In 
the fact that the case at bar is the only one 
yet arising in which this especial question 
■of jurisdiction has been raised at the outset 
of proceedings, and in which the fate of the 
government's title has seemed to depend whol- 
ly upon this question, the present is a case of 
first impression. It is not to be denied that 
this cause is before the court in a form not 
heretofore known to American precedent; 
that is to say, it presents a case in which the 
sovereignty sued, comes into court, In the 
fii-st incipiency of the proceeding, deigning 
to protest its exemption from amenability 
to the action, but disdaining to submit it- 
self, as may have been done, in the cases last 
cited, to the jurisdiction of the court. A case 
of such consequence will naturally ascend 
from this forum to the lofty and most pro- 
foundly revered tribunal of ultimate resort 
provided by the constitution of the United 
States. With firm judicial confidence 1 sus- 
tain the demurrer of the plaintiff in this 
cause, and direct that it shall proceed to 
trial on the issues raised by the plaintiff's 
answer to the attorney-general's suggestion. 
If, then, it shall go up to the supreme court, 
as I doubt not it will do, I shall console my- 
self with the memorable reflection of Lord 
Nottingham, in the case of the Duke of Nor- 
folk: "I am not ashamed to have made this 
decision, nor will I be wounded if it should 
be reversed." 

[NOTE. This case was afterwards heard by 
the same court UDon instructions asked and re- 
fused, and was tried by a jury, and verdict given 
for the plaintiff. Case No. 8,192. Two writs of 
error were prosecuted, by the defendants and by 
"the United States, eo nomine, to the supreme 
court, which aflarmed the decision of the lower 
court. 106 U. S. 196, 1 Sup. Ot. 240.] 
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IiEE V. KAUFMAN et al. 
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Circuit Court, E. D. Virginia. Jan. 30, 1879.2 

Tax Sales — Tender of Tax before Sale bt 

Friend— Custom of Commissioner to Receive 

Only from Owner— "Waivkr op Tender. 

Under the act of June 7, 1862 [12 Stat. 422], 
amended by that of February 6, 1863 [Id. 640], 
"for the collection of the direct tax in insurrec- 
tionary districts," etc, as construed in Bennett 
V. Hunter, 9 Wall. [76 U. S.] 326, and Tacey v. 
Irwin, 18 WaU. [85 U. S.] 549, a tender by friend 
or agent of the owner of the tax due upon proper- 
ty advertised for sale is a sufficient tender; and, 
moreover, if the tax commissioners have, by an 
established general rule, announced, and a uni- 
form practice under it, refused to receive the tax- 
es due unless tendered by the owner in person, 
even a formal offer by another to pay is unnec- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 106 U. S. 196, 1 Sup. Ct. 240.] 
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essary. It is enough if a friend or agent of the 
owner went to the ofBce of the commissioner to 
see after the payment of the tax on the property, 
but made no formal offer to pay because it was in 
effect waived by the commissioners, they declin- 
ing to receive any tender unless made by the 
owner in person. 
[Cited in King v. La Grange, 61 Cal. 229.] 

In ejectment. The case came on for trial 
on the merits of this term of the court, the 
same counsel on either side in attendance as 
on the trial of the question of jurisdiction 
[Case No. 8,191], and was put to the jury. 
The only questions of law that could arise 
in the case were of course upon the prayers 
of counsel for instructions to the jury. These 
prayers were numerous, but none of them 
touched the merits of the controversy very 
essentially except those which were comment- 
ed and passed upon by the court in the fol- 
lowing opinion of the court delivered in the 
course of the trial. 

HUGHES, District Judge. The two in- 
structions 3 asked for by the plaintiff, and the 
instructions No. 1 asked for by the defend- 
ants, depend upon the same principles of 
law, and may be considered together. I 
think these instructions embrace the prin- 
ciples of law which control the case under 
trial, and it would seem to be hardly nec- 
essary to give much special considei'ation 
to the other instructions offered. I will pre- 
mise that the certificate of the sale of Arling- 
ton made by the tax commissioners, which 
can be impeached only by showing either, 1st, 
that the property was not subject to the tax 
for which It was sold; or 2d, that it was after 
the sale redeemed from the tax according to 
the provisions of the law of 1862; or 3d, that 
the tax had been paid before the tax sale; 
is Impeached by the plaintiff in this suit only 
on the last of these grounds. The sale is con- 
ceded to have been valid in other respects. 
This objection to the sale is made by the 
plaintiff not on the claim that the tax was in 
fact paid, but on the claim that he (or his 
predecessor in title) did all that he was bound 
to do by law towards paying It; that the 
non-r6ceipt of it by the government was not 
through fault of his, but through fault of its 
own officers; and that, having himself done 
what was the equivalent of paying the tax, 
the land was not forfeited by law, and the 
commissioners' sale of the property for the 
tax was therefore imauthorized, null, and 
void. 

The instructions under consideration all 
relate to the question whether the acts of 
the plaintiff (or of his predecessor) In regard 
to the payment of the tax were in law the 
equivalent of payment to the extent of pre- 
venting a forfeiture. The plaintiff's claim is, 
that through a friend or agent he went to 
the tax commissioners, at their office, during 
the period when the tax was receivable by 
law, with money in hand for the purpose, 
and proposed to pay the tax, but was pre- 

s They are given at the end of this opinion. 
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Yentea from doiBg so or from tendering pay- 
ment by being informed by sucb one or more 
of tlie commissioners as were tben in their 
office, tbat the tax would not be received ex- 
cept from the owner of the land in person. 
He claims, moreover, that this rule of the 
commissioners, this construction which they 
put upon the law of 1862 and 1S63, was so 
generally known and announced as to 
amount to a waiver of tender on their part, 
and that he was thereby exonerated from the 
useless task and nugatory formality of mak- 
ing tender or offer of payment through an 
agent or friend (through whom he had a right 
to act in the matter), and was thereby re- 
lieved In law from default, and his land 
from forfeiture for the tax. 

The single question raised by the three in- 
sti'uctions under consideration is therefore 
whether the tax imposed upon this estate by 
the law of June 7th, 1862, "for the collection 
of direct taxes in insm-rectionary districts," as 
amendedbytheactof February 6th, 1863, could 
be paid except by the owner in person. The 
clauses of the act of 1862, as amended, under 
which the sale of Arlington was made, are 
substantiaUy in the following words. Sec- 
tion 3 provides: "That it shall be lawful for 
the ownei-s of land, within sixty days after 
the tax commissioners shall have fixed 
the amount, to pay the tax thus charged into 
the treasury of the United States or to the 
tax commissioners, and take a certificate 
thereof, by virtue whereof the land shall be 
discharged from the tax." Section 4 declares 
the land forfeited on the non-payment of the 
tax as required by section 3. Section 7, after 
providing that if the tax is not paid as re- 
quired in section 3 it shall be sold, goes on 
in one of its clauses to provide substantially: 
That in all cases where the owner of land 
shaU not, on or before the day of sale, appear 
iu person before the tax commissioners and 
pay the amount of the tax, with interest and 
cost of advertising, and request the land be 
stnick off for a less sum than two-thirds of 
its assessed value, the tax commissioners 
shall be authorized at the tax sale to bid off 
the land for the United States at a sum not 
exceeding two-thirds of its assessed value, 
unless some person shall bid a larger sum, 
in which case the land shall be struck off to 
the highest bidder. In another clause of the 
same section 7 it is provided, .substantially, 
that at the tax sale, any tract of land which 
may, be selected under the direction of the 
president for government use, for war, mili- 
tary, naval, revenue, charitable, educational, 
or police purposes, may be bid in by the 
tax commissioners for, and struck off to, the 
United States. Another clause of section 7 
allowed the owner of lands so sold to redeem 
the same, in the following terms: "The own- 
er of said lots of ground, or any loyal person 
of the United States having any valid lien 
upon the interest in the same, may, at any 
time within sixty days after said sale, ap- 
pearbeforethesaidboard of tax commission- 
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ers in his or her own proper person, and, if a 
citizen, upon taking an oath to support the 
constitution of the United States, and paying 
the amount of said tax and penalty, with in- 
terest thereon from the date of the said proc- 
lamation of the president mentioned in the 
2d section of this act, at the rate of fifteen 
per centum per annum, together with the ex- 
penses of the sale and subsequent proceed- 
ings, to be determined by said commission- 
ers, may redeem said lots of land from said 
sale," etc. These having been the "provisions 
of the law in force at the time of the tax sales 
under considei-ation, it is obvious that all 
sales at which private persons became pur- 
chasers must have been made xmder the 
first quoted clause of section 7; and, the price 
bid for Arlington (§26,200) having been more 
than two-thirds of its assessed value (§22,733), 
and it having been struck off to the United 
States at such price, it is equally obvious that 
the sale of Arlington was made under the 
second quoted clause of section 7, and could 
not have been made under the clause first 
quoted. 

Upon this state of the law, the supreme 
court of the United States, in the case of 
Bennett v. Hunter, 9 Wall. [76 U. S.] 326, in 
which Bennett had purchased land under the 
first clause of section 7 above quoted, decided 
that a tender of the tax by an agent of the 
owner to the tax commissioners, before the 
tax sale, was equivalent to a payment, so 
as to destroy their authority to sell and to 
render their sale invalid; and it so held, not- 
withstanding the language of the first above- 
quoted clause of section 7, providing that sale 
might be made in all cases in which the own- 
er had not, before the sale, appeared in per- 
son before the tax commissioners, and paid 
the tax. The court expressly remarked in 
its decision, that it "did not perceive in the 
terms of the act any limitation of the right 
of paying the tax to the owner in his proper 
person." In ascertaining who was authorized 
to pay the tax, which it expressly said was 
the only question in the case,the com-t seemed 
to feel bound to confine its view to section 
3 as the part of the act which determined 
the rights of the owner of land in regard 
to paying the tax— a section which did not ex- 
pressly require the owner to pay in person. 
The court in determining this question, re- 
fused to consider the terms used in section 
7, the object of which section was, not to de- 
termine the rights and duties of the owner 
of taxed land, but the powers and duties of 
the tax commissioners after the owner had 
failed to pay the tax. It was not necessaiT 
for the com*t in this case to look beyond and 
above the terms of the statute in determining 
the rights of the owner of taxed land, but I 
think it was evidently in its mind that there 
was no power in congress to impose con- 
ditions much less disabilities upon the owner 
of land subject to taxation, as to the manner 
of paying the tax at any time before the 
divestiture of his title by a tax sale made 
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after delinquency and forfeiture. It distin- 
^Ished the indefeasible right of the owner 
to pay the tax by an agent before sale, from 
the right of redeeming the land after forfei- 
ture and sale; intimatingthat congress might 
properly limit the right of redemption to the 
owner in person, while it could not con- 
stitutionally prohibit payment of the tax by 
an agent before the sale. I say that it was 
not necessaiy for the court to resort to this 
higher ground in deciding Bennett v. Hunter 
[supi-a], but from the tenor and spirit "of its 
language I am persuaded that the proposition 
was in its mind that congress had no power 
to restrict the owner of land, in paying the 
tax, to payment in his own proper person. 

In the ease of Tacey v. Irwin, 18 Wall. [85 
U. S.] 549, the tax sale of the land had been 
made to a private purchaser under the first 
quoted clause of section 7. In that case no 
tender of the tax had been made hy Irwin's 
agent. The language of the record on this 
point in the court's finding of the facts is: 
"Whilst the said premises, however, were ad- 
vertised for sale, his (Irwin's) brother-in-law 
went to the office of the commissioners to see 
after the payment of the tax on the property, 
but made no formal offer or tender of pay- 
ment, because such offer or tender was, in 
effect, waived by said commissioners, they 
declining to recognize any tender unless made 
by the owner in proper person." This case 
differed from that of Bennett v. Hunter, in 
the fact that there was no tender of the tax 
to the tax commissioners by the friend or 
agent of the owner. The owner's brother-in- 
law merely went to see after the payment 
of the tax, but made no formal offer or ten- 
der of it, that being virtually waived by the 
commissioners in declining to recognize any 
tender imless made by the owner in proper 
person. Judging from the language of the 
court, the decision in that case, as I read it, 
was based not merely on the presumption 
that an offer would not have been made, 
but for the refusal to recognize a tender by 
an agent in that particular instance, but 
was based also on the fact that it was the 
rule and practice of the commissioners so 
to refuse. I think a careful and unbiased 
reading of the decision in Tacey v. Irwin 
leads to the inevitable conviction that it was 
based chiefly on the existence of that rule and 
practice, and but partially, if at all, on such 
declarations of the commissioners on the oc- 
casion when Irwin's brother-in-law called "to 
see about paying the tax," as deterred him 
from making a formal tender. But I think 
the higher principle on which both of the 
decisions under review were made was, that 
the language quoted in section 7, implying a 
requirement that the owner should pay the 
tax in person, was overridden by the su- 
perior principle of constitutional law, that 
congress had no right in levying a tax for 
purposes of revenue, to impose disabilities or 
denounce penalties for political conduct, 
thereby converting revenue laws into instru- 



ments for indirectly confiscating that entire 
estate in land which the constitution for- 
bids congress from confiscating by direct 
laws. But whatever view might have been in 
the mind of the court, Bennett v. Hunter 
and Tacey v. Irwin [supra] were cases involv- 
ing lands which were sold under that pro- 
vision of section 7 which expressly gave 
authority to sell in all cases where the own- 
ers had not appeared in person before the 
commissioners and paid the tax. The couit 
decided that sales thus expressly- authorized 
were nevertheless void when the owners had 
through friends or agents tendered payment 
of the tax, and that the law would presume 
that owners were ready to make offer of pay- 
ment by friends or agents if such offer had 
not been rendered nugatory in advance by 
a rule and practice of the commissioners to 
receive the tax only from owners in person. 
If, therefore, sales expressly authorized by 
the language of section 7 were void, then for 
a stronger reason was the sale of Arlington 
void, which could not, as I conceive, have 
been made under this clause of section 7, 
apparently containing such express authcr'ty, 
but was made under another clause of that 
section, which authorized sales to the United 
States of such lands as the president should 
direct to be purchased for military, educa- 
tional, or kindred purposes, without reference 
to whether or not tlie owner had offered to 
pay the tax by a friend or agent. If the 
principle on which the supreme court decided 
the sales of Hunter's and Ii'win's lands 
to be void was so strong as to oven-ide ex- 
press language authorizing them, found in 
the law, it certainly may be followed in the 
present case, where the land was sold under 
a provision which in terms gave no authority 
to sell lands of persons who had not ap- 
peared in person to pay the tax. 

I cannot agree with defendants' counsel in 
the opinion that the two clauses in section 7, 
one of them authorizing sales to both govern- 
ment and private persons, but restrictmg the 
government to bids not exceeding two-thirds 
the assessed value of the lands, and the other 
clause, directing the sale of lands to the 
United States without resti-iction of price 
when the president ordered their purchase for 
ceitain purposes, as botli governing in such 
sales as that of Arlington. I think tlie clauses 
are distinct and several, each of them au- 
thorizing sales which could not have been 
made under the other. The sale of Arlington 
could not have been made under the prior 
clause of section 7, because it was not made 
to a private person, nor made to the United 
States at a price less than two-thirds of its 
assessed value. How, therefore, could both 
clauses have governed in this sale? The 
language of the prior clause imposing dis- 
abilities as to the payment of the tax by re- 
stricting the right to owners in pei-son, is 
for that reason to be construed sti-ictly, is to 
be given as limited an application as possible, 
and is not unnecessarily to be extended to 
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otlier clauses of section 7. But even if tliis 
rule of construction did not gorem, I do not 
tliink tliat tlie language of tlie clause autlior- 
izing tlie sale of tlie lands of all owners wlio 
had not appeared in person and paid their 
taxes, could, by any logical constraction, be 
extended to the other clauses of section 7. 
This dause is an independent provision, not 
found in the original law, not neeessaiy to the 
sense of any other part of the law either in its 
original or present form, not connected gram- 
matically or in logical course of thought with 
the context, but interjected into a place in 
the section no better suited to its admission 
than any other place, and having every char- 
acteristic of a piece of patchwork. I do not 
think it has any control over the other clause 
standing at a distance from it in section 7, 
under which Arlington was sold; and I do not 
think that the theory of defendants' coimsel 
that the two clauses apply inseparably to all 
sales is tenable. 

I do not think I ought to pass unnoticed the 
distinction which defendants' counsel drew in 
their argument for their instruction No. 1, 
between a tax sale made to a private purchas- 
er, such as was passed upon by the supreme 
court in the two cases which have been under 
consideration, and a sale made to the United 
States, no instance of which has been con- 
sidered by the supreme court in connection 
with the question whether or not an owner 
could pay his tax by an agent and not in per- 
son. They base this distinction upon the pre- 
tension that although tmder the decisions of 
the supreme court in the two cases referred to, 
a tender or offer of the tax made before the 
tax sale by a friend or agent of the oivner is 
valid against the purchaser, if the land be 
afterwai'ds purchased by a private person; 
yet, if the purchaser turn out to be the United 
States, that fact, under the language of the 
first-quoted clause of section 7, will retroac- 
tively render the tender or offer of the tax 
by a friend or agent, which was valid and 
sufficient before the sale, void afterwards as 
against the United States. I have already ex- 
pressed the opinion that the language in the 
clause of section 7 refeiTcd to, does not ap- 
ply to a sale to the government made under 
direction of the president, as this sale of > Is- 
lington was. But even if the case were other- 
wise, I do not see how such a distinction as 
counsel have taken can be maintained. The 
decisions in Bennett v. Himter and Tacey v. - 
Irwin were intended to define the rights of 
owners of lands assessed with taxes, dm-ing 
the period anterior to the tax sales. The first 
decision distinguished between the rights of a 
landowner before the tax sale and his rights, 
after the sale. It held that, as the object of 
the law under review was to raise taxes and 
not to inflict penalties for political conduct, 
it must be construed with reference to and in 
aid of that object. It held that an owner of 
taxed land had a right to pay the taxes due, 
through a friend or agent before sale: and 
.he chief justice, I repeat, discriminated be- 



tween this right ot paying taxes by an agent, 
dnd the absence of the right to redeem lands 
after their sale for taxes, except in person. 
Those decisions establish the right of any 
owner of land, taxable imder the laws of 
congress imposing direct taxes, to pay thf 
tax by a friend or agent, at any time before 
the tax sale. If the owner had this right to 
tender or offer payment of a tax through a 
friend or agent at any time before a sale, and 
the right was. denied him, then it is difficult 
to see how a subsequent sale to a particular 
purchaser could, by ex post facto and penal 
operation, annul that right. A law which 
makes such discrimination would seem to be 
unconstitutional, not only in giving to an act 
performed by government officials imder it an 
ex post facto and penal effect, but also in de- 
priving a person of his vested right in prop- 
erty by a process other than "due process of 
law," as that phrase is used by the constitu- 
tion. The impolicy of such a provision of 
law is as obvious to me as its unconstitutional- 
ity- Its evil would be liable to fall not only 
upon disloyal but upon the most loyal citizens. 
A seiyere illness lasting only ninety or a hun- 
dred days, would subject the owner of land 
to the irreclaimable loss of its possession and 
of all but two-thirds of its value; for the 
period of advertisement added to the sixty 
days allowed by the act for redemption, would 
require an illness of less than a hundred days 
to divest a citizen of his estate. We can 
imagine, too, a case of even grosser injus- 
tice, which might happen by accident, though 
my respect for the government forbids me to 
think it could be morally possible by design. 
It might happen by accident that government, 
desiring a piece of land belonging to a loyal 
citizen engaged in its militaiy seivice, might 
in time of war order his command to a dis- 
tant and protracted service, rendering it im- 
possible for him "to appear in person before 
the tax commissioners and pay the amount 
of his tax," and thereby bring on a sale of it 
for taxes, at which sale it would itself have 
the power to obtain the land irredaimably. 
The familiar expedient employed by King 
David towards Uriah would here be repeated 
by accident. I doubt the constitutionality of 
any provision of a law for raising revenues 
which would subject to forfeiture lands upon 
which the taxes, when tendered in bdialf of 
the owner, would by its own terms be pro- 
hibited from being received. A law passed for 
raising taxes, if containing provisions inflict- 
ing, without trial, disabilities and penalties for 
political 'conduct, in defeat of revenues, would 
be construed by any court liberally in aid of 
the provisions for raising revenues, and very 
narrowly as to the provisions inflicting pen- 
alties in defeat of revenues. I think I may 
construe the decisions of the supreme court, 
in the two cases which have been cited, as 
going to the extent of holding that the owner 
of land assessed for taxes under the laws of 
1S62-63 might pay them, or tender or offer 
to pay them, through an agent, at any time 
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before the tax sale, as against all purchasers, 
whether private Individuals or the United 
States. I therefore feel bound to refuse the 
instruction No. 1, prayed for by defendants' 
counsel. On the other hand, on the authority 
of the decisions of the supreme court in Ben- 
nett V. Hunter, and Tacey v. Irwin, rendered 
upon the proceedings of the same tax com- 
missioners as sold Arlington, and the validity 
of whose certificate of sale is now impeached 
on the same grounds as were relied upon in 
those cases, I feel not only authorized, but 
bound, to give the two instructions asted for 
by the plaintife. They are in these words: 

"Instraetions for the plaintiff: (1) If the 
jury believe from the evidence that Philip B. 
Feudal], for and on behalf of the owner of 
the property in controversy, prior to the sale 
thereof of the tax commissioners, on the 11th 
day of January, 1864, offered to pay the 
amount chargeable on said property, imder the 
act of congress entitled *An act for the col- 
lection of direct taxes in insurrectionary dis- 
tricts within the United States, and for other 
pui*poses,' approved June 7th, 1862, and the 
acts amendatory thereof; and that said offer 
was refused by said commissioners because it 
was not made by the owner in person, then 
said sale was unauthorized, and confeiTea no 
title upon the purchaser. (2) If the jury be- 
lieve, from the evidence, that the commission- 
ers, prior to January 11th, 1864, established, 
announced, and uniformly followed a general 
rule, under which they refused to receive, on 
property which had been advertised for sale, 
from any one but the owner or a party in in- 
terest, in person, when offered, the amount 
chargeable upon said property, by reason of 
said acts of congress, then said rule dispensed 
with the necessity of a tender, and in absence 
of proof to the contrary the law presumes 
that said amount would have been paid, and 
the court instructs the jiuy that, upon such 
a state of facts, the sale of the property in 
controversy, made on the said 11th day of 
January, 1864, was unauthorized, and con- 
ferred no title upon the pmrchaser." 

The verdict of the jury was for the plaintiff. 
The defence on the coming in of the verdict 
moved to set it aside as contrary to the law 
and the evidence of the case, and the motion 
was entered and set for hearing at an adjourn- 
ed term of the comi; in the April following. 
At the time set for the hearing of the motion 
defendants' counsel relied upon a decision 
which had been shortly before made in the 
case of Carr v, U. S., since reported [98 U, S. 
433]. But the judge did not think the case so 
conclusive as to justify a new ti-ial, and a 
renewal of his ruling on the question of juris- 
diction. He has filed the following note on 
that case: 

Note of the Judge on the case of Carr v. 
The United States. 

HUGHES, District Judge. In the ease of 
Carr v. U. S. [supra], the court below 



and the supreme court, on a bill brought by 
the United States to test the validity of the 
title in real property, both held that the 
United States were entitled on the law and 
evidence, of right, to the property. There had 
been previous suits before state justices of 
the peace, and in coimty and other local state 
courts, in which the title of the grantor of 
Carr had been held good by these com-ts; but 
in none of these suits were the United States- 
a party of record, and only in some of these 
state courts were its officers or agents parties. 
The decision of the supreme court in this 
case of Carr v. U. S. is that judgments of in- 
ferior state courts to which the United States 
were not a party did not estop the United 
States from setting up their right in a suit in 
which they are properly a party. This is true 
on the general principles of estoppel. There 
is a dictum in the ease that where it appears 
in the course of a suit for possession that the 
possession assailed is that of the government 
the suit ought to cease; but this is a dictum, 
and I am not at liberty that the court would 
intend by a dictum to overrule its own judg- 
ments in the cases of Meigs v. McClung [9- 
Cranch (13 U. S.) 11]; Wilcox v. Jackson [13 
Pet (38 U. S.) 49S];Grisar v. McDowell [6- 
"Wall. (73 U. S.) 363]; and Cooley v. O'Con- 
ner [12 WaU. (79 U. S.) 391]. This Case of 
Carr was one in which the legal title and the 
equities were on the side of the United 
States, in which this was decided to be the 
case, and in which the supreme comi: goes 
on to decide that contrary decisions on this 
title in inferior state courts in suits to which 
the United States were not a party did not 
estop the United States from recovering. 

The case at bar— the Arlington Case— is the 
reverse of this. The jury on the facts, and 
the court on the law of the case, have decided 
that the plaintiff is entitled to recover the 
land. The statutory law regulating the prac- 
tice expressly allowed the right to be tried 
after service of the declaration in ejectment 
on the occupant of the land, and in the action 
of ejectment the government voluntarily inter- 
vened. There is no question of estoppel here. 
The case has gone to a verdict. Nothing re- 
mains to be done except to enter judgment so 
that the case may go before the supreme court 
on a writ of error, or for execution to issue on 
the judgment. I should not be willing to 
order the execution under any circumstances; 
but I do see nothing in the case of Carr v, 
U. S. to require me to dismiss this suit at the 
present time. 

[NOTE. Tliis case was talien to the supreme 
court upon two writs of error, one prosecuted by 
■the United States eo nomine, and the other by the 
attornev general of the United States in the 
names of Kaufman and Strong. These two writs 
are considered together by the court. The main 
propositions involved therein are: (1) Could any 
action be maintained against the defendants for 
the possession of the land in controversy under the 
circumstances of the relation of that possession 
to the United States, however clear the lepal 
right to that possession might he in plain tifE? (2) 
If such an action could be maintained, was tlie 
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prima facie title divested by the tax sale and the 
certificate giTen by the commissioners? Mr. Jus- 
tice Miller delivered the opinion of the court, in 
which he says: "It is believed that no division of 
opinion exists amonj; the members of this court 
on -aie proposition that the ruling of law under 
which the latter question was submitted by tne 
court to the jury was sound, and that the jury 
were authorized to find, as they evidentiy did 
find, that the tax certificate and the sale which it 
recited did not divest the plaintiff of his title to 
the propertv. No substantial objection is seen 
on the face of the certificate to its validity, and 
none has been seriously urged. It was admitted 
in evidence by the court, and, unless impeached 
by extrinsic evidence offered by the plaintiff, it 
defeated his title." Upon the question of the 
evidence offered by the plaintiff the learned jus- 
tice remarks: *'It is proper to observe that there 
was eviderce, uncontradicted, to show that Mr. 
Tendall appeared before the commissioners in due 
time, and offered, on the part of Mrs. Lee, m 
whom the title then was, to pay the taxes, inter- 
est, and costs, and was told that tbe commission- 
er could receive the money from no one but the 
owner of the land in person." The sales of the 
property under the conditions of this case could 
not divest the plaintiff's title, for, says the learned 
justice, continuing: "The commissioners having, 
in the execution of the law, acted upon a rule 
whidi deprived the owner of the land of an im- 
portant right,— a right which has, in no instance 
known to us, or cited by counsel, been refused to 
a taxpayer, — the sale made under such circum- 
stances is invalid; as much so as if the tax had 
been actually paid or tendered." Upon the first 
question— the relation of the possessions of the 
United States— the learned justice examines very 
fuUv a number of English and American eases, 
as also all of the previous cases touching upon the 
points which have been heard in the supreme 
court, after which he says: "This examination 
of the cases in this court establishes clearly the 
result that tbe proposition that, when an individu- 
al is sued in regard to property which he holds 
as officer or agent of the United States, his pos- 
session cannot be disturbed when that fact is 
brought to the attention of the court, has been 
overruled and denied in every case where it has 
been necessary to decide it; and that in many 
others, where the record shows that the case as 
tried below actually and clearly presented that 
defense, it was neither urged by counsel nor con- 
sidered by the court here, though, if it had been 
a good defense, it would have avoided the necessi- 
ty of a long inquiry into plaintiff's title, and of 
other perplexing questions, and have quickly dis- 
posed of tiie case. And we see no escape from the 
conclusion that during all this period the court 
has held the principle to be unsound." The judg- 
ment of the circuit court is affirmed, Mr. .Justice 
Gray, dissenting. 106 U. S. 196, 1 Sup. Ct. 
240. For the findings of the circuit court and the 
judgment entered In a similar case to this, brought 
by Sie same plaintiff, see Case No. 8,185.] 
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Case ]Sro. 8,193. 

LEE V. LACEY. 

[1 Cranch, O. O. 263.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1805. 

Slavery— Cakhting away Slave— Kkowleiige 
OF Cakriek. 

In an action upon the case against the master 
of a vessel, for carrying, or attempting to carry 
away the plaintiff's slave, contrary to the a.ct of 
Virginia of 2oth of January, 1798, §§ 6, 7, the 
defendant is not liable unless he knew that the 
slave was on board. 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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This was an action upon the case upon 
the statute of Virginia of 25th January, 
1798, §§ 6, 7, by [E. J. Lee,] the owner of a 
slave, against [Benjamin Laeey,] the master 
of a Georgetown packet-boat, for damages 
for carrying the plaintiff's slave from Alex- 
andria to Georgetown, whereby the plaintiflf 
lost the service of the slave from the 29th 
of April to the 21st of May, and was put to 
great expense, &c. There were two counts 
upon the statute, namely, one for carrying 
away, and the other for attempting to carry 
away a negro belonging to the plaintiff. 
There were also several counts at common 
law. 

Mr. Jones and G. Lee, for plaintifle. 

Mr. Swann, for defendant. 

THE COURT instructed the jury, that if 
the defendant had no Imowledge of the ne- 
gro coming on board, nor of his being on 
board his boat, nor of his going out of his 
boat in Georgetown, the defendant was not 
liable; but that if the defendant saw the 
negro 'during the passage, or knew of his 
being on board his boat, and suffered him 
to land and go at large in Georgetown, he 
was liable in this action for damages if the 
plaintiff can prove that he sustained any 
thereby. Verdict for the plaintiff, 120 dol- 
lars. 



Case l^o. 8,194. 

LEE V. LEE. 

14 Cranch, C. C. 643.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Slavery — District of Coldmbia — Temporary 
Hieing from Virgisia— Act June 24, 1812. 

1. A temporary hiring of Virginia slaves in the 
county of Alexandria, D. C, with intent to evade 
the law in the county of Washington against the 
importation of slaves into this county, will not 
auSiorize the owner, residing in "Washington, to 
bring them into the county of "Washington to re- 
side therein. 

2. The ninth section of the act of congress of 
the 24th of June, 1812 [2 Stat. 755], does not 
authorize an. inhabitant of "Washington, owning 
slaves in Alexandria, to remove them to "Washing- 
ton. 

Petition for freedom [by Sam Lee and 
Barbara Lee against Elizabeth Lee]. Upon 
the trial of this cause on the venire de novo 
ordered by the supreme court of the United 
States at its January term, 1834. 8 Pet [33 
U. S.] 44. This court, at the prayers of the 
petitioners' counsel, instructed the jury that 
if they believe, from the evidence, that the 
petitioners were the slaves of R. B. Lee, de- 
ceased, in tbe state of Virginia, from whence 
he removed with his family to Washington 
counts', D. C, where he continued to reside 
till Ms death; that in 1820 the petitioners 
who continued to reside, as his slaves, in 
Virginia, were by him brought to Alexandria 



1 [Reported 
Judge.] 
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county, and thence removed by him to Wash- 
ington county to reside, Barbara, in about 
a year from her coming from Virginia, and 
Sam in a period of four or sis months, and 
have since resided in the said county of 
Washington; then, from the said facts, the 
jury must find for the petitioners, if they 
shall believe, from the said evidence, that 
the bringing of the said slaves to Alexandria 
county -was merely colorable, and with in- 
tent to evade the law prohibiting the direct 
importation of slaves from Virginia to the 
county of Washington to reside therein. 
And, at the prayer of the defendant's coun- 
sel, further instructed the jury that an In- 
tent to evade the law, as supposed in the 
foregoing instruction, ought not to be pre- 
sumed without proof; and that the burden 
of proving such intait is on the petitioners; 
and it is left to the jury to weigh the whole 
evidence in the cause, and decide whether 
it be sufficient to prove such intent 

The defendant's counsel then prayed the 
court to instruct the jury, in effect, that if 
Mr. R. B. Lee, being an inhabitant of Wash- 
ington county, and owner of the petitioners, 
in Virginia, in 1820 removed them from Vir- 
ginia to Alexandria, bona fide, and without In- 
tent to evade the law prohibiting the direct 
importation from Virginia to Washington 
county, and hired them out there, one for 
one year and upwards, and Sam for five or 
six months, and, after their said terms of 
service, removed them from Alexandria coun- 
ty to Washington county, whereof he con- 
tinued to be an inhabitant, then such removal 
from Alexandria to Washington was lawful. 

But THE COURT (MORSELL, Circuit 
Judge, dissenting) refused to give the in- 
struction; being of opijciion that an inhab- 
itant of Washington county could not, under 
the ninth section of the act of congress of 
the 24th of June, 1812 (2 Stat 755), remove 
his slaves from Alexandria county to Wash- 
ington county; he not being an inhabitant 
of the county in which the slaves were, and 
possessing them therein. 

The verdict was for the defendant; and 
THE COURT refused to grant a new trial, 
which was moved for on the ground that the 
verdict was against the law and the evi- 
dence in the ease. 



Case mo. 8,195. 

LEE V. LINCOLN. 

II Story, 610; 4 Law Rep. 301; 6 Hunt Mer. 
Mag. 174.] 1 

Circuit Court, D. Massachusetts. Oct Term, 
1841. 

Customs TIcties — Construction op Tariff Laws 
— GusNY Bags — Cotton Bagging. 

[If the jury find that gunny cloth and bags were 
before the tariff act 1832 (4 Stat 583) not known 



1 [Reported by William W. Story, Esq. 6 
Hunt, Mer. Mag. 174, contains only a condensed 
report] 



to merchants and the trade under the general head 
of cotton bagering, but had a distinctive name, 
then .the cloth and bags should not be taxed un- 
der the act as cotton bagging, although since its 
passage they had been imported and used as cot- 
ton bagging.] 

This was an action [by Henry Lee] against 
the defendant [Levi Lincoln], as collector of 
the port of Boston, to recover back the 
amount of duties, paid imder protest, upon 
a quantity of gunny cloth, imported by the 
plaintiffs, and charged with the duty on cot- 
ton bagging by the collector. The tariff act 
of 1832 [4 Stat 583] lays a duty "on cotton 
bagging, three and a half cents per square 
yard, without regard to the weight or width 
of the article." There is no mention in this, 
or in any preceding tariff law, of the article, 
gunny cloth. It was stated, and not denied 
on the part of the government, that the 
comptroller of the treasury, at Washington, 
issued a circular, dated December 26th, 
1833, in which gunny cloth was declared 
"exempt from duty, on the assumption of 
its being an unenumerated article." After 
this declaration, the article was imported 
and admitted free of duty in the port of 
Boston, for nearly five years and a half. But 
subsequently, the dep.artment at Washing- 
ton was informed, that "gunny cloth" was 
imported in large quantities, and sold for 
the purposes of cotton bagging; in conse- 
quence of which, another circular was is- 
sued by the comptroller, dated June 3d, 1839, 
instructing the collectors of the different 
ports to levy the cotton bagging duty "on 
all articles suitable for and used in making 
cotton bagging." This circular was repeat- 
ed on the 12th of May, 1840. The importers 
of gunnj'- cloth gave their bonds, in conform- 
ity with this requisition, but always under 
protest; and brought the question before the 
circuit court at its next sitting. This was at 
the October term, 1840. A verdict was then 
rendered, under instructions from Mr. .Justice 
Story, in favor of the importers, upon the 
ground, that gunny cloth was not subject 
to a duty as cotton bagging within the mean- 
ing of the law. Bacon v. Bancroft [Case No. 
714]. After this decision, instructions were 
transmitted to the collectors of the principal 
ports, by a circular dated January 19th, 1841, 
under which the article was admitted free 
of duty. This continued for a few months, 
when the former order of June 3d, 1839, was 
issued again by the comptroller of the treas- 
ury. Under this order, the collector of the 
port of Boston has compelled the importers 
to give bonds for duties on gunny cloth as 
cotton bagging, which they have done under 
protest, and paid under protest. This ac- 
tion, with others, was brought to recover 
back the money so paid. 

Mr. Wigglesworth, Mr. Whitney, and Mr. 
Dixwell, merchants of Boston, testified, that 
they were acquainted with the trade with 
Calcutta and the East Indies, prior to 1832 
(the year when the tariff was enacted) ; that 
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tlie article, "gunny," for a long series of 
j'ears before, was well known, as the cover- 
ing of packages and bales of goods coming 
from the East Indies; that it had been im- 
ported in the shape of bags prior to 1832, 
^nd that it had been sometimes imported in 
whole pieces prior to 1832; that prior to 
1832, it was well known among merchants 
^s gunny, and was never included under the 
term "cotton bagging"; that its commercial 
name was "gunny," and that it had never 
been applied to ttie uses of cotton bagging 
Tintil a considerable time after the passage 
of the tarifiE law, and about three or four 
years ago. 

Depositions of New York merchants were 
•offered, on the part of the defendant, in or- 
der to show, that the term, "cotton bagging," 
was, in 1832, applied to all fabrics intended 
lor the baling of cotton. Mr. Brown, an 
assistant appraiser in the New York custom 
house, was also introduced by the defendant, 
to establish this view. He said, that the 
-term, "cotton bagging" was not applied to a 
fabric of any one material; that generally 
Ihe fabric was of hemp, tow, or flax; and 
that twenty years ago he had known it 
made of cotton. Most of the witnesses, who 
liad deposed, in their answers to the cross- 
inteiTOgatories, agreed with the witnesses 
for the plaintiffs, that if, in 1832, they had 
received an order from a distant correspond- 
ent for a certain quantity of cotton bagging, 
they should not, at that time, have consid- 
ered it a proper compliance with the order, 
to send gunny cloth. They also agreed, that 
gunny cloth was never applied to the pur- 
poses of cotton bagging previous to 1832. 

Charles G. Loring and Charles Sumner, for 
T?laintiff. 
3?. Dexter, Dist Atty., for defendant. 

STORY, Circuit Justice, in summing up to 
the jury, said: The case turns upon a ques- 
tion of fact, dependent upon the true inter- 
l)retation of the tariff law of 1832. If gunny 
'Cloths, or gunny bags, were at or before the 
passage of the tariff act of 1832, known or 
denominated by merchants, or in commercial 
trade, or business, as "cotton bagging," then 
"the collector has acted rightly in demanding 
the duties. But if gunny cloth or gimny 
bags were at and before that period always 
known by merchants, or in commercial 
trade, or business, by a distinct name, and 
were never known by the denomination of 
"cotton bagging," then they are not liable 
to the payment of duties under the act of 
1832, as cotton bagging. The tariff laws are 
to be construed according to the commercial 
.sense of the terms used in them. If this 
were not so, they would operate, as a fraud 
upon the people, and upon the merchants, 
who are guided' by them in their business. 
The language of merchants is looked to in 
the construction of commercial laws and 
-commercial contracts. The government must 



show, that gunny doth was known as "cot- 
ton bagging" in 1832, and had, at that time, 
acquired this appellation. Congress are not 
presumed to tax an article under a denom- 
ination, which it never bore; much less, if 
the article has always borne another distinct 
name. In the present case, if the evidence 
is believed, not only before and up to the 
passage of the act of 1832, but long after- 
wards, gunny cloths and gunny bags were 
always known by a distinct name and de- 
nomination, and never by the name of "cot- 
ton bagging." They never had been used 
or applied to the purposes of cotton bagging; 
but they were wholly used for other and dif- 
ferent purposes; and they have been used 
for cotton bagging only within three or four 
years last past. If this evidence be true, 
and be believed by the jury, then the case 
is made out for the plaintiff. In articles of 
promiscuous use, the mere fact, that a par- 
ticular article is now used for a new pur- 
pose, to which it has never before been ap- 
plied, will not alone change its character, or 
make it liable to a different duty from that, 
which it was before liable to. Verdict for 
the plaintiff. 



Case "No. 8,196. 

LEE V. LUTHER. 
[3 Woodb. & M. 519.] i 

Circuit Court, D. Rhode Island. Nov. Term, 

184T. 

Gifts— IxTER Vivos— Gift by Cestdi Que Tkcst 
TO Tkustee — Dominion Parted with — 

B.BVO0ATI0N AT WlJJj. 

1. A, in his lifetime, purchased a share in a 
ship, and B took the bill of sale to hold the same 
in trust for A, taking B.'s bond. A afterwards 
promised B Ihat he should have the share at his 
death. A received the profits of the share, and 
afterwards in writing directed the trust to be 
conveyed to 0, and died. assigned to the exec- 
utors of A, who brought a bill against B. for the 
share. "When the respondent offered parol evi- 
dence to show a declaration of gift of the trust 
property to him, to take effect at the death of 
cestui que use, licld inadmissible to contradict 
the written declaration of trust. Semble, if made 
at same time. 

2. Evidence of a parol gift made after the dec- 
laration of trust rebutted by proof that the cestui 
que use continued to take the profits of the share. 

3. To make an absolute gift inter vivos, the 
owner must part with his dominion over the proii- 

erty. 

4. A paiol promise to the trustee that he should 
have the share after the death of the cestui que 
use, is not an absolute gift, and is revocable at 
pleasure. 

[Cited m Smith v. Dorsey, 38 Ind. 457.] 

5. Nor can an action be supported on it, if aft- 
erwards the cestui que use makes a new disposi- 
tion of the same. Here A has made a new dis- 
position in writing of the trust, and thereby has 
revoked the promise set up by respondent. 

This was a bill in equity brought to en- 
force a conveyance to the plaintiff JJTohn C. 
Lee] of one-sixteenth of a vessel called the 

1 [Reported by Charles L. Woodbury, Esq., 
and George Miuot, Esq.] 
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PhUip Tabb, and to account for the profits 
received from it. The complainant claimed 
title to this extent in the vessel in conse- 
quence of its having been bought and paid 
for by Joseph Lee, on the 24th of October, 
1832, and the said Joseph dying in 1845, 
John Whipple, his administrator, having 
assigned the above share of Joseph to the 
complainant. On the eontraiy, the respond- 
ent [Henry H. Luther] set up a title in his 
answer, to this share of one-sixteenth, on 
the ground that -when Joseph Lee purchased 
it, he tool: a bill of sale, running to one 
John Luther, who afterwards was allowed 
to manage it in trust, paying over the pro- 
ceeds to said Joseph, and that he made a 
verbal promise, this share should be Luth- 
er's at the death of said Joseph. In De- 
cember, 1840, John Luther, becoming em- 
barrassed, assigned this share to the re- 
spondent to hold it in ti-ust under the agree- 
ment between Joseph Lee and John Luther, 
the former having died and made no other 
disposition of it. The complainant, in argu- 
ment, denied any such verbal agreement, 
and set up, if there was one, that a differ- 
ent disposal of this property was made by 
said Joseph before his death in March 2oth, 
1845, ordering it to be transferred to Henry 
Lee, Jr., and that Henry directed it to be 
paid to the administrators of Joseph, who 
assigned it to the complainant. Some evi- 
dence was put into the case on both sides. 
On the part of the respondent, the convey- 
ance of John Luther to the defendant show- 
ed that said John then claimed this share 
and the income of it after the death of Jo- 
seph. And the deposition of Mason Bar- 
ney showed that Joseph Lee often informed 
him of his friendship for John Luther, and 
his intention that John should have all his 
interest in the whole ship Philip Tabb, and 
his design to give John considerable prop- 
erty. Stephen Johnson testified also to Jo- 
seph Lee's declaration, that he had meant 
to give him considerable property, but 
should now give him only his interest in the 
Philip Tabb. The complainant proved that 
Joseph, some time before his death, when 
indisposed, directed his share in the Philip 
Tabb to be transferred to Henry Lee, Jr., 
by a writing as follows: "S. P. Child & Co., 
agents for the Philip Tabb, whaleman, 
value received, please to transfer to Henry 
Lee, Jr., my share in the Philip Tabb now 
on a whaling voyage. Tours with regard, 
Joseph Lee." This was indorsed to the 
administrators of Joseph Lee, for his heirs, 
without consideration, under a belief by 
Henry Lee that such was Joseph's intent. 
The original bill of sale when the share was 
bought by Joseph was not put in, nor any 
proof who had held it since, or that he was 
sick when it was taken in the name of 
John Luther in 1832. 

John "Whipple, for complainant 
Mr, Bosworth, for respondent. 



WOODBURY, Circuit Justice. The orig- 
inal transaction as to this share of one-six- 
teenth of the whole ship Philip Tabb, the 
title to which is now in controversy, was 
very loose. If Joseph Lee in 1832, when 
purchasing this share, intended then to 
make an absolute gift of it to John Luther, 
to take effect at the death of Joseph, it 
would have been very easy to have said so 
in some writing directly from him to Luther. 
It might have been done, also, by the bill 
of sale of the share which was taken in the 
name of John Luther. If Joseph had caus- 
ed it to be stated as a gift on the face of 
the bill, and delivered it, and if the other 
evidence was that the parties intended by 
this a gift, it would be tantamount to a bill 
of sale, first to Joseph, and then by him to 
John Luther. But neither of these was 
done. On the contrary, it is admitted in the 
answer, that by inserting John Luther's 
name as vendee in the bill, Joseph did not 
intend to make a gift in fee in present!, or 
one absolutely, but both parties say it was 
at first to be held in trust by Luther for 
Joseph. Proceeding, then, as we must, to 
consider it a trnst, if this writing had been 
produced, (and it is said in argument to be 
in John Luther's possession,) and had it con- 
tained an expression that the share was to 
be held in trust, it is very doubtful whether 
the parol evidence offered here to show it 
was to be a gift on Joseph's death, is com- 
petent. Such evidence would directly con- 
tradict the writing as to a trust, if it show- 
ed a parol agreement to have the share go 
as a gift to Luther on the death of Joseph. 
If made at the same time with the bill of 
sale, it is in that view hardly admissible. 
But if made afterwards, and was then a 
subsequent pax'ol gift of this share in the 
vessel absolute or unconditional, it ought to 
be proved with more distinctness as to time 
and circumstances. There Is some evidence 
from which such a gift might be inferred, 
though it is not very strong, and it is re- 
butted in some degree, that such a gift had 
ever been really made, or anything more 
than contemplated in future; for Joseph 
continued to take the earnings of the share, 
and actually disposed of it, or ordered it to 
be transferred to a different person before 
his death. 

The real truth of the transaction, then, 
probably was that when Joseph bought this 
share, by taking the conveyance in John 
Luther's name, and by subsequently saying 
he intended to give it to him, his design 
was to make such a gift thereafter, but not 
then, and by continuing to take the income 
from it he meant not to perfect the gift till 
he might be pleased to do it soon before 
his death. Both parties, also, considered it 
not as a gift then, but a trust, on some 
terms not very clear. It is so admitted in 
the answer, and in the deed by John to the 
respondent it is so described expressly. 
But for this, as before remarked, the title 
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standing in Luther's name might be consid- 
ered sufficient evidence of a gift then in- 
tended inter vivos, and the delivery of the 
vessel or share into his charge might he 
deemed a delivery of possession under the 
gift, if no other purpose had been express- 
ed and acted on. But now it must be re- 
garded as only evidence of a resulting trust 
in favor of Joseph, -who paid the considera- 
tion, and not regarded as proof it was a 
present gift, or even to become one before 
his death, unless he did not conclude to 
ti-ansfer the trust or share to some other 
person, but let the property when he did 
become the trustee. All the acts of the par- 
ties look to such an understanding. In this 
view it was valid as a trust in form, at the 
time. But it was not valid as an absolute 
gift at the time, because the possession was 
not given to John Luther of this share, as 
an absolute donee. He was not allowed to 
use it so, or so to deal with its income. 

The delivery or possession was diverse in- 
tuitu, and we think not as an absolute gift 
To make such a gift good, the donor must at 
least part with dominion over it. 1 Nott & 
McO. 237. That was not done here. Whether 
the subsecLuent agreement or promise by Jo- 
seph to leave it after his death to Luther, 
could be a good gift inter vivos, is very ques- 
tionable, for the want of a delivery to carry 
into efEect such a promise. Grattan v. Aji- 
pleton [Case l?ro. 5,707]; 2 Johns. 52; 7 Johns. 
26; 10 Johns. 293; 4 Dane, Abr. 122; 6 N. 
H. 38S. Much more is it questionable, when 
the promise, if existing and dear, was after- 
wards attempted to be rescinded by transfer- 
ring the share to Hemy Lee, and was never 
carried into effect by any new act, or writ- 
ing, or will. It would, then, as a promise 
only, be revocable, and be incomplete tiU 
something more was done perfecting it. 7 
Johns. 26. 

In this view, too, the matter is not helped 
by calling it a donatio causa mortis, for that, 
likewise, requires a delivery. 4 Dane, Abr. 
123; 18 Johns. 143. It requires, also, sick- 
ness when the gift is made, which did uot 
exist here, in 1832, when the bill of sale Avas 
taken in the name of John Luther. 1 Bligh 
(N. S.) 530; 2 Ves. Jr. 121; 3 P. Wms. 357; 
4 Brown, Oh. 290. Nor did the bill of sale 
to John amount to a wiU or legacy, though 
it might have been sufficient in most cases 
to pass such a title or share in a vessel, as a 
gift inter vivos (4 Dane, Abr. "Gift," 122, 
123), if the parties here had not both conced- 
ed it was meant, when done, to create a trust, 
and not to be evidence of an outright gift, 
and had not allowed some control to remain 
in Joseph, as cestui que ti'ust, and entitled 
to and receiving the profits. But besides 
these difficulties in considering the original 
transaction anything except a trust, and if 
a trust at that time stUl one, and stiU liable 
to be enforced in favor of the administrators 
of the cestui que trust, or their assignee, and 
beside, the difficulty in supposing the trust, 
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then or shice, by any act of Joseph, convert- 
ed hito a gift to John Luther, the evidence 
for the complainant and the conduct of Joseph 
prove rather the reverse. The case was con- 
sidered a mere promise or mere intent to ex- 
tinguish the trust at his death and turn it 
into a gift, if his regard to John Luther 
should continue to be such as to prevent him 
from changing that intent. But he did change 
it clearly. 

Finding that Luther had afterwards failed 
ki busuiess in 1840 and assigned the trust 
and trust property to the respondent, and had 
conducted so as on the proof not to meet with 
his entire* approbation, and is stated to have 
taken the benefit of the bankrupt law, while 
indebted largely to Joseph, and paying noth- 
hig, and Joseph having other persons rela- 
tions, and near him, when becomuig indis- 
posed, he seems to have determined at last 
to give his property elsewhere. He resolved, 
not only to refraiji from giving to Luther 
much of his estate, as once contemplated, 
but to withdraw this share from him and 
transfer it to another person. Under all these 
changed circumstances such a course was nat- 
ural. The writing in the case in March, 1845. 
to Henry Lee, which is evidence of this, was 
an order to convey the vessel to him and not 
Luther. The words used apply, also, to the 
vessel itself, rather than the mere income of 
any voyage. No income appears to have been 
then due for it to cover. The vessel was 
abroad, and he therefore directs to be trans- 
ferred to Henry Lee his share in the Philip 
Tabb, and does not convey to him or order 
to be transferred to him his interest in the 
income of any particular voyage. To give it 
effect, also, as a transfer, and not a mere gift, 
he admits value received, though Henry Lee, 
by his testimony, considered it rather an or- 
der for a conveyance to him with a view 
to restore the title for the benefit of the heirs, 
rather than a gift to Henry Lee, It may be 
remarked as to this writing, as well as the 
bUl of sale to John Luther, and the parol 
promise to make a gift of the share to him, 
if properly proved;— neither, perhaps, could 
be enforced as executory promises to make 
gifts or legacies at some future time. No 
legal right or titie is probably o-eated by a 
mere promise to make a gift. 7 Johns. 26; 
4 Dane, Abr. 127. Such a promise is not ac- 
tionable. -6 N. H. 390; 2 Barn. & Aid. 551; 
10 Johns. 293; 2 Johns. 52. Even a note 
promising to give money, though delivered, 
but not actually paying over, on dehvering, 
the money itself, has been held not to be a 
good gift, nor the note recoverable by the 
promisee. Oopp v. Sawyer, 6 N. H. 388; 
HoEiday v. Atkinson, 5 Barn. & 0. 501; Fink 
V. Cox, 18 Johns. 145. 

The following case may seem to conflict 
with the above, holding a promissory note, 
to be delivered after the promisor's death,- 
good, if duly delivered: Bowers v. Hurd, 10 
Mass. 427; 2 Dane, Abr. 257. But I do not 
decide on these cases of promissory notes. 
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Naked promises to make legacies are clearly 
voidable as such, and this was the case of any 
promise to make a gift to John Luther. In 
respect to the written order to Henry Lee, 
he did not try to enforce it as a promise of 
any legacy or gift, but merely as a written 
declaration of a new trust in relation to this 
share. He could have received the transfer 
of the share under it, and it would have been 
a valid conveyance. But this being refused 
by the respondent, Henry Lee assigned it to 
the administrator of Joseph for his heirs, and 
he to the plaintifC. This passed his interest, 
and entitled the plaintiff to have the share. 
It showed, at least, a declaration by Joseph 
of the trust as to the share in favor of an- 
other person than John Luther, and in writ- 
ing. It showed a design before his death that 
the share was not to be Luther's after the 
date of this ^\Titing, and after the death of 
Joseph, whatever may have been his previous 
views. Joseph, doubtless, had as much right 
to make a new declaration of a trust as one 
has to make a new devise or will before his 
decease. Luther had paid nothing for the 
share, bought nothing, had been given noth- 
ing outright, not even the income. All agree 
it was meant, at first, to be only a trust, and 
if a gift, till his death it stood revocable. All 
resulting trusts, as this was in law, may, 
also, at any time be conveyed to any ottier 
person than the grantee, if cestui que trust 
pleases. "Wms. Ex'rs, 505. Indeed, the con- 
veyance to the respondent by Luther contains 
some matter indicating that no interest then 
existed in John, or he must have had a de- 
sign to defraud creditors by means of it. If 
John then possessed any interest in present!, 
that could be sold, and it should have passed 
to his creditors. So as tc his bankruptcy, and 
not accounting for this property: if he had 
any interest in it left then, it should have 
been assigned to his creditors. The proof on 
these last matters comes out or rests more 
in concessions in the arguments than in other 
evidence though the acts of John in these 
respects can only be justified on this hypoth- 
esis, and thus help to sustain it: that he 
himself then supposed he had no present in- 
terest in the share beyond that of a naksd 
trustee. 

It is objected fm-ther, that this order of 
transfer to Henry Lee was not directed to 
John Luther or Henry Luther in whose name 
the title stood, nor in correct form to the 
agent of the ship. But this is of little con- 
sequence, as it is proved what it is meant 
for; and enough is contained in it to show a 
design that the trust should operate in favor 
of Henry Lee, and the share transferred to 
him, rather than remain longer nominally in 
the name of John Luther, or in the hands 
of others, whoever they might be. It was 
the share in the vessel they were looking to, 
rather than the name of him who might have 
the technical trust over it at that moment 

The respondent admits in argument, and ad- 
mitted in his bond to John Luther, that he 



was to convey to Joseph the share whenever 
desired. Now is not this writing to Henry 
I^e such a desire or wish expressed by Jo- 
seph? Is it not a conveyance or transfer re- 
quested to be made to his agent or assignee, 
and thus in law and equity the same as if 
to himself? The only objection in that view 
would be its address to the supposed man- 
agers of the ship, rather than to John or 
Henry Luther. But no one can doubt it was 
intended as a request to have this share con- 
veyed to Henry L«e at his request, whoever 
might possess the technical authority to do 
it, and this is veiy clear on the explanatory 
evidence which is consistent with the writ- 
ing, and therefore competent. Heckscher v. 
Binney [Case No. 6,316]. Under all the facts 
and circumstances, then, it is impossible, on 
what is before us, without furthei* matter in 
evidence, to hold that the transaction with 
John Luther can be treated as an absolute 
gift, in presenti, or one to be completed by a 
certain event, and not open in the meantime 
to change or revocation by the donor, and not 
in the meantime being imder his dominion 
and control. And if being under his control 
till death, no doubt exists that he ordered it 
to be transferred to another person than John 
Luther, and hence that John Luther is not 
entitled to it. The executor represented here 
both that other person and the heirs. He 
assigned the share to the plaintifC, and the 
latter is therefore entitled to the share and its 
income not before accounted for. The decree 
must be to account for the income of the 
share since in possession of the respondent, 
and to convey the share itself to the com- 
plamant, if the vessel remains unsold and 
not lost; but in either of these events to pay 
over his share in he'' value when sold, or in 
the insurance if lost, and interest since. 



Case No. 8,197. 

LEE et al. v. NEW HAVEN, M. & W. R. CO.i 

Circuit Court, D. Connecticut. July 31, 1S77. 

Assumpsit— Contract— PLEADiifG — Amendment — 
JoinDEB OF Causes — Coxtbact — Interpreta- 
tion — Railroad Constuootios—Evidexce— In- 
structions— Trial — Cross-examination— Evi- 
dence— Contracts— Default IN Payment. 

1. A railroad construction contract under seal 
required the completion of the work at a fixed 
date to the satisfaction of the company, and pro- 
vided for monthly payments as the work pro- 
gressed. The work was not finished in the re- 
quired time, and the monthly payments were not 
made. Finally the company notified the con- 
tractors that they had failed to comply with the 
contract, and that the same was thereby re- 
scinded. But all the work done had in fact been 
accepted by the ofiicers of the company. Ucld, 
that the contractors could maintain an action of 
indebitatus assumpsit for all the work done. 

2. Under the Connecticut statute of amend- 
ments, which is practically adopted by the rules 
of the federal circuit court, plaintiffs were enti- 
tled to amend their declaration hj adding a spe- 
cial count in covenant. 
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3. In araUroad construction contract, an agree- 
ment to do the work to the "full satisfaction 
of the company does not of itself give the com- 
pany power to arbitrarily rescind the contract, 
and means that the work must be done to its sat- 
isfaction, not unreasonably withheld. 

4. A railroad construction contract provided 
that the work as it progressed was to be paid for 
in monthlv installments "in bonds which are to 
be guarantied by the towns of Portland, Chatham, 
and Hebron, respectively, and, when these are 
used up, then in bonds to be guarantied by the 
town of IkGddletown." But, by the terms of the 
vote of Chatham, no bonds were to be guarantied 
until the work was completed. Held that, al- 
though this rendered the Chatham bonds unavail- 
able for the monthly payments, it did not exempt 
the company from the duty of making the same, 
and, the bonds of Portland and Hebron being ex- 
hausted or unavailable, it was bound to pay in 
Middletown bonds. 

5. The fact that by the votes of Portland, 
Hebron, and Middletown no bonds were to be 
guarantied by them until contracts had been let 
for the completion of the road "ready for travel" 
did not make it the duty of the contractors to do 
any work subsequent to track laying, the same 
not being included in the terms of the contract. 

6. Other contracts for other parts of the road 
were let by the company about the same time, 
and the contract with plaintiffs obligated them to 
complete any work left unfinished by any other 
contractors on the same terms as provided for 
in ihe agreement of the defaulting contractors. 
Held, that this did not render plaintiffs insurers 
of the other contractors, and they were not bound 
to do any such imfinished work until notified of 
the default by the company. 

7. Alleged error in the admission of testimony 
to the effect that it was the custom of railroad 
companies, in contracts for construction involving 
fills, to furnish "borrow pits," was rendered im- 
material to defendant by a subsequent instruction 
that, under the contract, it was incumbent on 
the contractor to provide "borrow pits." 

8. In the course of a cross-examination of the 
company's secretary, which was for the purpose 
of showing the active participation of defendants 
in efforts to prevent plaintiffs from receiving their 
pay, it was prooer to allow a question as to 
whether witness did not recollect that after a 
specified date a "batch of suits" was brought 
against plaintiff wherein the company was gar- 
nished. 

9. Under a contract which provides for the com- 
pletion of certain work on a specified date, and for 
monthly payments as the work progresses, the 
contractor is justified in quitting work after de- 
fault in such payments, and can recover for the 
value of the work actually done. 

At Law. Action by John Lee & Son against 
the New Haven, Middletown & ■Willimantic 
Railroad Company to recover for work done 
under a construction contract. Heard on de- 
fendant's motion for a new trial. 

Alvan P. Hyde, for plaintiffs. 
Simeon E. Baldwin and Samuel L. Warner, 
for defendant. 

SHIPMAN, District Judge. This is a mo- 
tion for a new trial for alleged, errors in the 
charge to the jury. The case is as follows: 

Prior to November 1, 1871, the plaintiffs 
had been contractors for building a portion 
of the railroad of the defendant between 
Portland and Willimantic. Other contracts 
bad also been entered into for constructing 
other sections of the road. The defendant 
bad exhausted Its funds, was unable to pay 
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the conti-actors, and work bad been conse- 
quently suspended. In this condition of af- 
fairs, the legislature of Connecticut, at its 
May session, 1871, autborized the various 
towns 'upon 'tbe line of that portion of the 
new road to guaranty tbe bonds of tbe rail- 
road company. These towns, in tbe fall of 
1871, passed sundry votes, wbicb are here- 
after referred to. By tbe aid of this guar- 
anty tbe defendant boped to be able to com- 
plete its road. It entered Into a contract tm- 
der seal witb the plaintiffs dated November 
1, 1871, wbicb was, in substance, as follows: 
"Tbe plaintiffs agreed to do to the full satis- 
faction of tbe chief engineer and board of di- 
rectors of said company, and according to tbe 
plans and specifications of said road, aU tbe 
imfinished work mentioned under tbe name 
of John Lee & Son, in tbe engineer's estimate 
annexed to said contract, including all the 
bridges, trestlework, masonry, grading ready 
for' ties and rails, laying tbe lies and rails, 
and all other work therein speciped, and to 
furnish the materials therefor, and to bring 
all tbe sections therein named up to grade, 
all for the price or sum of one bundred and 
seventy thousand nine hundred and fifty dol- 
lars (§170,950), tbe same to be paid in install- 
ments, as follows: At tbe end of each month, 

counting from the day of , on 

which day said work shall commence, there 
shall be made, by tbe chief engineer of said 
company, an estimate of tbe work wbicb may 
have been done, and tbe materials delivered 
during tbe montb; and the said John Lee & 
Son shall, within 10 days after tbe return of 
sucb estimate to the office of said company, 
be paid sucb proportion of said whole sum of 
$170,950, as tbe monthly estimate of work 
done bears to tbe whole, work bereby con- 
tracted to be done by them; and so on, at 
tbe end of each montb thereafter, until the 
•wbole work is completed. And sucb pay- 
ments shall be made in bonds of said com- 
pany at par, bearing interest at seven per 
cent, per annum, payable semiannually, and 
indorsed or guarantied by some one of tbe 
towns on the line of said road wbicb have re- 
cently voted to so indorse or guaranty. - All 
claims for damages for any cause whatever, 
wbicb either party might have against tbe 
other, were canceled and waived, excepting 
an agreement for tbe payment of back claims 
of said John Lee, amounting to $42,500. Tbe 
plaintiffs agreed to prosecute said work witb 
all diligence, and to complete the same by tbe 
first day of May, A. D. eighteen bundred and 
seventy-two. And tbe company agreed to 
make payment of tbe several installments 
promptly, as they from time to time became 
due and payable. And it is further under- 
stood and agreed that tbe installments herein- 
before provided shall be paid to said John 
Lee & Sons tn tbe bonds which are to be 
guarantied by the towns of Portland, Chat- 
ham, and Hebron, respectively; and wben 
tbese are used up, then, if more are needed, 
in bonds to be indorsed or guarantied by tbe 
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town of Middletown. And whereas, certain 
agreements have this day been made by and 
between the said railroad company on the 
one part, and certain other contractors, re- 
spectively, on the other part, whereby said 
contractors have agreed to do and perform 
certain other work on said road, as in their 
said agreements, respectively, mentioned, for 
the completion of the whole road ready for 
ties and rails, and to supply certain materials 
therefor: Now, the said John Lee & Son 
have further agreed, and hereby do agree, to 
do and perform any and all work which said 
contractors may fail to perform, and to sup- 
ply all materials which they may fail to sup- 
ply on said road, and at the same prices or 
sums, or the pro rata thereof, and upon the 
same terms and conditions, as they have re- 
spectively agreed upon, and have the same 
completed within the same time, and take 
their pay in the same kind of bonds which 
they agreed to take; and, further, they will 
accept, and hereby do accept, as correct and 
true, all the estimates of the work and mate- 
rials so to be done and supplied by said con- 
tractors, which estimates are annexed to their 
respective contracts, and also the estimates 
hereto annexed of the work and materials to 
be done and supplied by said John Lee & Son 
under this their own contract hereto annexed, 
whether such estimates shall turn out to be 
correct or not And it is further agreed that, 
if any installment shall be due and unpaid to 
any conti-actor at the time said John Lee & 
Son shall undeitake to complete such con- 
tractor's abandoned work, it shall belong to 
and be paid to said John Lee & Son, provided 
they complete such work." 

Sundry contracts, dated November 1, 1871, 
were entered into by the defendant with oth- 
er contractors, severally, for the completion 
up to grade, ready for ties, by April 1, 1872, 
for definite sums, of sundiy sections of the 
road other than those named in the plaintiffs' 
contract, and constituting in the aggregate 
all the sections not therein named, east of 
Middletown. These other contracts are sub- 
stantially like the plaintiffs' contract, mutatis 
mutandis, except that they do not provide for 
completing unfinished work of other contract- 
ors. Prior to November 1, 1871, the towns of 
Middletown, Portland, Chatham, and Hebron, 
respectively, voted to guaranty the bonds of 
the defendant to the following amounts, re- 
spectively: §300,000, ?102,000, $40,000, and 
$28,000. The terms of said votes were known 
by the plaintiffs when said contract was 
made. The votes of Middletown and Port- 
land provided that no bonds should be guar- 
antied, except for work actually done, and 
materials to be furnished the company after 
the date of the votes, and for interest abso- 
lutely necessary to be paid to keep possession 
of the road, and that no bonds should be 
guarantied until contracts were entered into 
for the entire completion, for definite sums, of 
the road, ready for running cars, between 
Middletown and Willimantic, except for said 



interest. The Hebron vote provided that 
bonds were not to be guarantied for interest 
until the road was completed. Chatham 
voted to guaranty bonds to be used ii;! the 
completion of said road on and after such 
times as it shall have been graded, the track 
laid permanently, and cars shall have passed 
over the road from New Haven to the village 
of East Hampton. The plaintiffs subsequent- 
ly entered into a contract with B. Richardson 
for rails, fish plates, switches, frogs, depots, 
and for all the ballasting of the road, and 
otherwise for its completion ready for the 
running of cars thereon, for definite sums to 
be paid said Richardson. Under the plain- 
tiffs' contract, work was done and materials 
furnished with reasonable dispatch until the 
month of August, 1872, when, in consequence 
of the inability of the defendant to pay ac- 
cording to the terms of the contract, work 
was suspended until December 15, 1872, when 
it was resumed by agreement between the 
parties, a partial payment having been made 
in an order for $10,700 in bonds, agreed to be 
bought of the plaintiffs, and bought for $10,- 
000 in cash, and the plaintiffs promising to go 
on with the work in pursuance of the con- 
tract. Work was continued until April 10, 
1873, when by a vote of the directors of the 
company, passed April 8, 1873, the plaintiffs 
were notified that the company considered 
that they had failed to carry out their con- 
tract in letter and spirit, and that the contract 
was at an end, and that the work would be 
completed by the defendant, which was ac- 
cordingly done. The plaintiffs thereupon, on 
April 11, 1873, brought their action of general 
assumpsit, to recover for the sums claimed 
to be due to them for the value of the work 
and of the extra work which had been done 
by them for the defendant. Monthly esti- 
mates of the work done by plaintiffs were 
regularly made down to April 10, 1873, by 
the chief engineer, and the amounts of such 
estimates were credited to the plaintiffs on 
the books of said company. Prior to August, 
1872, the plaintiffs were paid by the defend- 
ant either in bonds of Portland or of Middle- 
town. The bonds of Hebron and Chatham 
were not then ready to be delivered, as the 
condition precedent to the guaranty had not 
occurred. All the bonds which Middletown 
and Portland had agreed to guaranty had 
been issued and disposed of prior to Decem- 
ber 15, 1872. The sums which were estimated 
as due to the plaintiffs in January and Feb- 
ruary, 1873, were paid to the plaintiffs by or- 
ders for bonds di-awn by said company on 
some one of the towns which had agreed to 
guaranty when the conditions of their votes 
were complied with. These orders, when 
given, were bought of the plaintiffs by one 
of the officers of the company at the time the 
orders were given, as the plaintiffs would not 
take orders for bonds unless they could turn 
them into money forthwith. No payments 
were made upon the estimates of the plain- 
tiffs' work for March and April, 1873. Prior 



115 Fed. Cas. page 217] 



(Case No. 8,197; LEE 



to March IQ, 1873, the defendant had so far 
■disposed of all the bonds which were to "be 
guarantied by the several towns which had 
voted to guaranty bonds of said company 
that the defendant had not reserved enough 
of said bonds to pay the plaintiffs if they 
should complete the contract On April 8, 
1873, the plahitiffs had not completed all the 
work called for by their contract Cars had 
passed over the road from New Haven to 
East Hampton prior to April 8, 1873, but the 
road was not entirely graded, or the track 
laid permanently, between Middletown and 
East Hampton, nor did any trains run be- 
tween said points until some time after the 
month of April. The plaintiffs were not 
<?alled upon to do any work of negligent or 
<lefaulting contractors, or notified of any defi- 
ciency in the work of the other contractors, 
except the jobs mentioned in the bill of par- 
ticulars. 

The defendant, upon the trial, denied that 
anything was due upon the contract, or for 
extra work, and claimed that, if anything 
was due, the sum was reduced to nothing 
by the damages to which it had been subject- 
ed by the plaintiffs' noncompliance with 
the contract, which noncompliance compel- 
led a rescission of the contract, and intro- 
duced evidence tending to show that, after 
the work was resumed under the agreement 
to that effect, of December 15, 1872, the 
plaintiffs proceeded with intentional and 
causeless delays, and did their work poorly, 
and caused great damage by the inefScient 
manner and slowness with which the work 
was conducted. The plaintiffs had a conver- 
sation with a majority of the directors of the 
company, on March 10, 1873, in which they 
asserted that they should stop work unless 
they got their pay, and did stop work. The 
plaintiffs admitted this conversation and 
stoppage, gave evidence tending to show that 
work was resumed after the suspension of 
about a day, and that the proposed aban- 
donment was because they had not been 
paid, and that they had not been paid, and 
that it was impossible for the company to 
make any payment, which fact the plain- 
tiffs then knew, and that after they re- 
sumed they proceeded with dispatch. They 
also offered evidence to show that the plain- 
tiffs always worked with dispatch, that the 
delays were caused by the laches of the de- 
fendant, and that the work was duly ac- 
■cepted by the chief engineer and directors 
of the company, monthly, as it progressed; 
that the rescission of the contract was im- 
properly and unfairly made, and with in- 
tent to benefit, pecuniarily, certain oflScers 
of the company. The defendant introduced 
Robert G. Pike, who was formerly secre- 
tary of the company. Upon cross-examina- 
tion,— the general object of this part of the 
f^ross-examination being to show that the 
-company intentionally placed hindrances in 
the way of the plaintiffs receiving their pay, 
and also for the purpose of showing that the 



plaintiffs resumed work after said conversa- 
tion with the directors, in March, 1873,— the 
witness was asked by the plaintiffs' counsel, 
•T)o you not recollect that subsequent to the 
estimate of March 15, 1872, a batch of suits 
was brought against Lee, and served upon 
you, by which the company was garnished?" 
To this question the defendant objected, on 
the ground that It called for what should be 
proved by the records of the courts to which 
such actions, if any, were brought But the 
court admitted the question, and the witness 
replied, "I have a memorandum of ten suits 
brought March 25, 1872," and read his me- 
morandum. To the admission of this testi- 
mony the defendant duly excepted. J. F. 
Fielder testified for the defendant, and stat- 
ed that he had been a railroad contractor for 
40 years. On cross-examination, he was ask- 
ed if it was not the universal custom of rail- 
road companies, which had made construc- 
tion contracts involving fills by conti-actors, 
to furnish the latter with necessary borrow 
pits, when the contract was silent as to which 
party should furnish them. To this question 
the defendant objected, as seeking to vary 
the contract In suit by parol, but the court 
admitted It, and the witness answered In the 
affirmative, to which ruling the defendant's 
counsel then and there excepted. The court 
subsequently charged the jury that, under 
the contract, the plaintiffs, and not the com- 
pany, were bound to furnish all the earth 
and "borrow pits" necessary to make the 
fillings called for by the contract On April 
9, 1874, plaintiffs filed with the clerk a 
special count in covenant as an amendment 
to the original declaration, setting up the 
contract, alleging performance by the plain- 
tiffs, a breach by the defendant, a readiness 
and willingness to complete the contract by 
the plaintiffs. A copy of the amendment 
was served on the defendant. By the stat- 
ute of Connecticut, counts in assumpsit, 
debt, and covenant may be joined in the 
same declaration. Before evidence was tak- 
en, the defendant moved that the special 
coimt be stricken from the files, and for noth- 
ing had, but the court denied the motion, and 
allowed the count to stand as an amendment 
to the declaration. 

The defendant requested the court to charge 
th jury as follows: "(1) The plaintiffs can- 
not recover for any work done or materials 
furnished under the contract of November 
1, 1871, xmder the general or common counts 
in their declarations. If they can recover at 
all for any of said items, it must be under 
the second count, in which they undertake 
to set out the contract at length. (2) The 
plaintiffs agreed to perform their contract 
to the full satisfaction of the chief engineer 
and board of directors of the company, and 
were bound to prove affirmatively that they 
did so, or else that they were excused froro 
so doing. It is, however, agreed that on 
April 8, 1873, the board of directors were dis- 
satisfied with the manner in which the plain- 
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tiffs bad performed the contract, and notified 
tlie plaintiffs to tliat effect, and that the 
directors, therefore, considered the contract 
as having been abandoned by the plaintiffs. 
This action on the part of the board, -wheth- 
er just or unjust to the plaintiffs, is con- 
clusive against them, and your verdict must 
be for the defendant. (3) The contract be- 
tween the parties to this suit, of November 
1, 1871, is to be construed with reference to 
the several town votes, in just the same 
manner as if this law, and all the votes of 
the four towns named in the contract, had 
been set out at length in the body of the 
contract. Construed in this way, the con- 
tract did not require the company to deliver 
to the plaintiffs any guarantied bonds within 
ten days after any of the monthly estimates, 
unless prior to that time the conditions of 
making the guaranty, laid down in the votes 
of Portland, Chatham, or Hebron, had been 
fulfilled. No Middletown bonds were requir- 
ed to be furnished, until all those of the 
three other towns were issued and used up. 

(4) The bonds which the conti-act calls for, 
in the first instance, were to be of the fol- 
lowing issues: Portland, ?102,000; Chat- 
ham, §40,000; Hebron, $28,000; total, $170,- 
000. The law is so that the defendant was 
not bound to furnish the plaintiff's with any 
Chatham bonds until the railroad was grad- 
ed, the track laid permanently, and cars had 
passed over it from New Haven to East 
Hampton. As these conditions were not ful- 
filled until long after April, 1873, the de- 
fendant was not and is not in fault for not 
delivering, or having delivered, any bonds 
guarantied by Chatham to the plaintiffs. 

(5) As each of the town votes provided that 
no bonds should be guarantied, except for 
interest, until contracts should have been 
entered into for the entire completion, for 
definite sums, of the railroad, ready for run- 
ning cars between Midletown and WiUiman- 
tie, the contract in suit bound the plaintiffs, 
either directly, or by fulfilling the defaulted 
contracts. If any, of the other contractors, 
such as O'Connor, Edwards, and Dooley, to 
complete the railroad for the definite sums 
named in those contracts, ready for running 
cars between Middletown and WlUImantlc, 
including bringing the roadbed up to gi-ade, 
as fixed by the profiles of the road then in 
the possession of the company. (6) They 
were bound not simply to do the work par- 
ticularly specified in the specifications at- 
tached to the contract, but to do everything 
necessary to put the road in a proper shape 
for the running of cars, although the cost 
of so doing might greatly exceed the whole 
conti-aet price, and although it might in- 
volve doing work of a kind not specifically 
estimated for. (7) If you find that ballast- 
ing the roadbed with gravel was necessary 
for that purpose, then the plaintiffs were 
bound to ballast it in that manner. (8) By 
the terms of its contract, the defendant was 
not obliged to notify the plainturs of any 



default of any other contractor. The con- 
tract of the plaintiffs was an original under- 
taking. They were to perfect the road for 
the formal acceptance of the engineer and 
board of directors, and without notice, and 
are answerable for any default under any 
of the contractors. In the same manner as 
xipoji the contract signed by them." 

The court charged the jury that the plain- 
tiffs, denying that the contract had been 
broken on their part, and asserting that It 
had been broken by the defendant, have 
brought their action of covenant to recover 
the money due to them upon the contracts, 
and also damages for such unauthorized 
abandonment, and have also joined counts 
in assumpsit to recover for the value of the 
work actually done, and the value of the 
extra work which was not embraced in th& 
contract. If any extra work was done by 
the direction of the chief engineer and the 
directors, which was accepted and sanction- 
ed by the engineer and directors, the plain- 
tiff's can recover for so much as such extra 
work was reasonably worth under the com- 
mon counts. And the court further charged, 
upon the question of recovery upon the- 
counts in assumpsit, that, if work is not per- 
formed according to the contract (and it 
was manifest that the terms in regard to 
time had not been complied with), the work 
is not to be paid for at all, unless it has been 
sanctioned or accepted by the contracting 
party, in which case the sum which is rea- 
sonably due is the amount of payment, and 
the contract price Is to be considered by 
the jury, and be an important element in de- 
termining what the work and labor is worth. 
"When the contract has been in good faith 
fulfilled (until its further fulfillment has been 
prevented by the unauthorized act of the 
other party), but has not been fulfilled in 
the manner or not within the" time prescribed 
by the contract, and the other party has 
sanctioned or accepted the work, the plain- 
tiffs may recover upon the common counts 
in assumpsit. The converse of the proposi- 
tion is true. In such case the defendant Is 
entitled to recover for the damages It has 
sustained by the plaintiffs* deviation from 
the contract, both as to the manner and time- 
of performance, not induced by the defend- 
ant. The work was to be done to the full 
satisfaction of the chief engineer and the- 
board of directors, which means their full 
satisfaction, not improperly or unjustly with- 
held; for the contracting party cannot un- 
reasonably and unjustly refuse to approve- 
work which was, In fact, well done, and then 
be justified in refusing to pay. The first 
question of fact for their determination, the 
work not having been actually done ac- 
cording to the contract. Is, was It sanctioned 
and accepted by the chief engineer and the 
board of directors, and was the completion 
of the contract prevented by the unauthor- 
ized act of the company? If the work was, 
from time to time, as it progressed, and at 
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the time when the monthly payments were 
due, sanctioned and accepted by the chief 
engineer and by the board of directors, then 
the defendant is liable for such work so 
sanctioned and accepted, and the question is 
whether the work which was done was sanc- 
tioned and accepted as done, and at the time 
it was done. The burden of proof is on the 
plaintiffs to show this. Under the count in 
covenant, there was no question in regard to 
the waiver by the defendant of the non- 
completion of the contract by May 1, 1872, 
or that the contract was not completed when 
it was rescinded. The court charged that, 
the contract not having been completed, if 
its completion was prevented by the improp- 
er and unauthorized abandonment by the de- 
fendant, and if the work which had been 
done was performed according to the con- 
tract, such work was to be paid for accord- 
ing to the terms of the contract. 

Upon the plaintiffs' claim for damages for 
the rescission of the contract by the defend- 
ant, the court submitted to the jui-y the 
question whether the rescission was improp- 
erly made, and, upon the claim of the de- 
fendant that one reason for the rescission 
was because work was stopped by the plain- 
tiff on March 10, 1873, charged that the de- 
fendant was bound to pay promptly the 
monthly estimates in guarantied bonds. 
They were not obliged to take pay in orders 
upon the towns. The defendant was bound 
to furnish bonds. If the defendant did not 
pay according to the contract for the work 
which was done according to the contract, 
or which had been accepted and sanctioned 
hj the company in March, 1873, or if the de- 
fendant had paid out all the bonds, and 
had no bonds to give the plaintiffs, and the 
plaintiffs knew that fact, the plaintiffs were 
not bound to go on and complete the con- 
tract when the defendant had no bonds to 
give them, and the plaintiffs knew it In re- 
gard to the work mentioned in the contracts 
of Edwards and others, which are referred 
to in the plaintiffs' bill of particulars, the 
court charged that, if the jury found that 
any of these contractors failed to fulfill their 
contracts, the plaintiffs were not bound to 
take any such contract up and fulfill it, 
in lieu of such delinquent contractor, unless 
the defendant first gave them reasonable no- 
tice of the default of the latter, and demand- 
ed the fulfillment of such contract by the 
plaintiffs; and if the defendant had accept- 
ed the work of such other contractor, not- 
withstanding its deficiency, and had paid 
him off in full, this would operate as a dis- 
charge of the plaintiffs from any liability to 
make good such deficiency. 

1. The question which arises upon the first 
request is one of pleading, viz. that the 
plaintiffs cannot recover upon the common 
counts for any work done or materials fur- 
nished under the contract^ which was under 
seal. In the same connection may also 
properly be considered the point that a 



count for breach of covenant cannot by 
amendment be added to counts in assumpsit 
for the value of work accepted by the de- 
fendant which was originally undertaken 
under the contract set forth in the count in 
covenant, and for extra work performed at 
the defendant's request When the action 
was brought, it was admitted and was pat- 
ent that the terms of the contract which re- 
quired a completion of the work on April 1, 
1872, had not been complied with, and that 
the contract also required that payment of 
the work as it progressed should be made in 
monthly installments, and that such pay- 
ment had not been made; and it was claim- 
ed by the plaintiffs, and may now be consid- 
ered as established by the verdict, that all 
work which had been done either under th& 
contract, or as extra work prior to the re- 
scission of the contract by the defendant, 
had been sanctioned and accepted by it 
For the value of the work which had thus 
been done and accepted, an action of gen- 
eral assumpsit was brought. The cases of 
Dermott v. Jones, 23 How. [64 U. S.] 220, 2 
Wall. [69 U. S.] 1, and Jewell v. Schroeppsl, 
4 Gow. 566, seem to have settled the doubts 
which formerly existed in regard to the 
right of a contracting party to bring as- 
sumpsit under the circumstances stated, 
when a sealed contract. had been originally 
entered into. These cases hold that when 
work is not completed within the time speci- 
fied in a building contract under seal, if the- 
plaintiff has subsequently, to the time speci- 
fied for completion, continued in good faith, 
with the permission of the defendant, to da 
the work specified in the contract and also 
to do extra work, and the work thus done- 
has been accepted, the work is to be paid 
for, and, the contract no longer being execu- 
tory, a recovery can be had in an action of 
indebitatus assumpsit upon an implied prom- 
ise on the part of the defendant to pay such 
a sum as the services which have been per- 
formed and the benefit which has been con- 
ferred are worth. In Dermott v. Jones, 2 
Wall. [69 U. S.] 1, the court say: "While a 
special contract remains executory, the 
plaintiff must sue upon it When it has 
been fully executed according to its terms, 
and nothing remains to be done but the pay- 
ment of the price, he may sue on the con- 
tract, or indebitatus assumpsit, and rely up- 
on the common counts. In either case the 
contract will determine the rights of the 
parties. When he has been guilty of fraud, 
or has willfully abandoned the work, leav- 
ing it unfinished, he cannot recover in any 
form of action. Where he has in good faith 
fulfilled, but not in the manner or not with- 
in the time prescribed by the contract, and 
the other party has sanctioned or accepted 
the work, he may recover upon the common 
counts in indebitatus assumpsit He must 
produce the contract upon the trial, and it 
will be applied as far as it can be traced; 
but if, by the fault of the defendant the 
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cost of the work or materials has been in- 
creased, in so far the jury "will be warranted 
in departing from the contract prices. In 
such cases the defendant is entitled to re- 
coup for the damages he may have sustain- 
ed by the plaintiffs deviations from the eon- 
tract, not induced by himself, both as to the 
manner and the time of performance." The 
charge of the court was in accordance with 
the law as laid down in the cases which 
have been cited. The plaintifies, having 
brought an action upon the common counts, 
afterwards amended by a count in covenant. 
At the common law such joinder is inadmis- 
sible, but the statute of Connecticut permits 
counts in assumpsit and covenant to be join- 
ed, so that several causes of action upon 
different promises, whether evidenced by a 
sealed instrument or by parol, can now be 
joined in one declaration in different counts. 
If the non-pei'formance as to time of a con- 
tract under seal has been waived by the de- 
fendant, and the plaintiff has subsequently 
been prevented from the completion of the 
contract by the other party, the plaintiff may 
maintain an action of covenant for the con- 
tract price of the completed work. Phillips 
& Colby Const. Co. v. Seymour, 91 TJ. S. 646. 
But the defendant insists that amendments 
are governed by the rules which the circuit 
court has prescribed, and the circuit court 
for this district having substantially adopted 
the rule prescribed in the Connecticut stat- 
ute of amendments, which permits the plain- 
tiff to insert new counts for the same cause 
of action as that declared upon in any of the 
original counts, and in any form of action, 
counts in which might have been originally 
inserted in the declaration, the amendment 
was not properly allowable, because a count 
in covenant for payment of the sums due on 
a sealed contract, and for damages for its 
breach, is not for the same cause of action 
as a cause for work and labor on a quantum 
meruit. The statute of amendments of this 
state, which is the rule of the United States 
courts in this district, does not use the 
phrase "gi'ound of action" or "cause of ac- 
tion" in any technical sense. It is held to 
refer rather to the real object of the plain- 
tiff in bringing the suit, which is to be deter- 
mined, not merely by the face of the decla- 
ration, but also by the extrinsic circumstan- 
ces of the case. Howland v. Couch, 43 Conn. 
47; Nash V. Adams, 24 Conn. 38. In this 
case, the object of the plaintiffs in bringing 
their original suit, as appears by the bill of 
partictdars, was to obtain payment for their 
services and labor in the construction of 
this railroad and for the losses which they 
sustained in consequence of the acts of the 
defendant. Whether assumpsit is the prop- 
er remedy for all the items in the bill of 
particulars is not material. Probably the 
plaintiffs desired to amend, because they 
supposed that their object in bringing the 
suit could be more perfectly accomplished 
by an amendment. Courts in this state have 



been liberal in the allowance of amend- 
ments, in order that the questions at issue 
between the parties in relation to the sub- 
ject-matter of the original declaration might 
be decided in one suit, and sti-ict technical- 
ities have not been allowed to prevent the 
accomplishment of this result. Such an 
amendment is generally permitted in states 
where the disctintion between covenant and 
assumpsit has been abolished. Phillips & 
Colby Const Co. v. Seymour, 91 IT. S. G4G. 
2. The defendant claims that the plaintiffs, 
having agreed to perform their contract to 
the full satisfaction of the chief engineer 
and board of directors, were bound to prove 
affirmatively that they had done so, or that 
they were excused from doing so; and that 
the board of directors having been dissatis- 
fied with the manner of the plaintiffs' per- 
formance, and having notified them accord- 
ingly, and having considered the contract as 
at an end, this action on the part of the 
board, whether just or unjust to the plain- 
tiffs, is conclusive against them. This re- 
quest is based upon the principle that when 
a contracting party has agreed to be bound 
by the determination of the co-contracting 
party or of a third person in regard to the 
value of the work, or its conformity with, the 
requirements of the contract, or the diligence 
with which the work is being prosecuted, 
such determination is final, because it is the 
exercise of a power reserved in the contract, 
and is the agreement of the parties, unless 
the person making the decision is guilty of 
bad faith. The cases of Woodruff v. Hough, 
91 U. S. 596; Philadelphia, W- & B. it. Co. 
V. Howard, 13 How. [54 U. S.] 307; Ranger 
V. Great Western Ry. Co., 5 H. L. Cas. 72; 
Scott y. Liverpool, 3 De Gex & J. 334; Stad- 
hard v. Lee, 3 Best & S. 354,— are examples 
of this doctrine. The question, however, 
which is here to be considered, is not in re- 
gard to the correctness of this principle, 
which is well settled by the cases cited, but 
it is in regard to the construction of this 
contract, and whether the contract made the 
satisfaction of the defendant, in the absence 
of bad faith, conclusive upon the plaintiffs, 
and a condition precedent to their right to 
recover. The rules of construction of con- 
tracts which are claimed to reserve in one 
of the contracting parties the final power of 
determination as to the value or character 
of the work which is being done, or as to 
the diligence with which it is performed, are 
suggested in two recent English cases. 
"The duty of a court in such cases is to as- 
certain and give effect to the intention of the 
parties as evidenced by the agreement, and 
though, where the language of the contract 
will admit of it, it should be presumed that 
the parties meant only what was reasonable, 
yet, if the terms are clear and unambiguous, 
the court is bound to give effect to them, 
without stopping to consider how far they 
may be reasonable or not." Stadhard v. 
Lee, 3 Best & S. 364. "A power which is, 
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in effect, to inflict a heavy penalty upon one 
of the contracting parties, must be created 
in clear and unambiguous terms, or must 
arise by necessary implication." Roberts v. 
Bury Imp. Com'rs, L. R. o C. P. 310, per 
Kelly, C. B. This ease does not come 
within that class of cases in which the cer- 
tificate of the surveyor or engineer that the 
work has been performed according to the 
specifications is a condition precedent to 
any payment, because, assuming that the 
monthly estimates of the engineer were a 
condition precedent, these estimates had 
regularly been made, and the amounts which 
were estimated by the engineer had been 
credited to the plaintiffs upon the books of 
the company. The question depends upon 
the construction of other parts of the con- 
tract. By this conti'act a large amount of 
work was to be performed by the contract- 
or, which was to be paid for in monthly in- 
stallments. The only language which in- 
dicates the extent of the power which was 
conferred upon the railroad company to de- 
termine whether due diligence was being 
used by the contractor is the undertaking of 
the plaintiffs to perform the work to the full 
satisfaction of the chief engineer and the 
board of directors; that is, to the satisfac- 
tion of the corporation. Ranger v. Great 
Western Ry. Co., 5 H. L. Cas. 72. There is 
no proviso which, either expressly or impli- 
edly, invests the officers or agents of the 
company with the determination of the ques- 
tion of diligence, or which provides that the 
dissatisfaction of any officer with the man- 
ner or promptness of execution shall give to 
him or to the company, not acting mala fide, 
final and conclusive power to rescind the 
contract An intention of the parties to 
confer upon the recipient party such large 
powers cannot be found in the language of 
the contract, which contains simply the 
words which are ordinarily employed in con- 
tracts of this character, for generally, in 
contracts for structures, in the construction 
of which the taste or convenience of the 
party for whom the work is done is not a 
material element, the mere undertaking of 
the contractor that the work is to be per- 
formed to the satisfaction, or the full satis- 
faction, of the other party, without other 
language enlarging the scope of the agree- 
ment, means to his satisfaction not unrea- 
sonably withheld, or reasonably to his sat- 
isfaction. Dallman v. King, 4 Bing. N. C. 
105; Parson v. Sexton, 4 C. B. 899; Andrews 
V. Belfield, 2 0. B. (N. S.) 779; Brooklyn v. 
Brooklyn City R. Co., 47 N. T. 475; Mem- 
phis, C. & L. R. Co. V. Wilcox, 48 Pa. St. 
161. The same construction has been given 
to the same language in other classes of 
commercial contracts. Braunstein v. Acci- 
dental Death Ins. Co., 1 Best & S. 782; Fol- 
liard V. Wallace, 2 Johns. 395. 

3. The third and fourth requests were in 
regard to the construction of that portion of 
the contract which provides for monthly pay- 
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ments in bonds. The request is based upon 
this state of facts: The contract provides 
for payment in monthly payments, which 
payment is to be be made "in bonds which 
are to be guarantied by the town of Port- 
land, Chatham, and Hebron, respectively, 
and, when these are used up, then in bonds 
to be guarantied by the town of Middle- 
town." By the terms of the vote of Chat- 
ham, no bonds were to be guarantied until 
the road was completed. The Portland and 
Middletown bonds, except lor interest, were 
not to be guarantied until contracts had 
been made for completion of the road. No 
Hebron bonds were to be guarantied tlntil 
like contracts had been made. This event 
might not occur until after the plaintiffs' 
work had been wholly or partially com- 
pleted. The payments were actually made 
in Portland and Middletown bonds, which 
were issued, and were ready for delivery at 
the time of the monthly estimates. The de- 
fendant insists that, inasmuch as Chathan: 
bonds could not be issued until after the 
completion of the road, and Middletown 
bonds were not required to be paid until the 
bonds of the other towns were used up, the 
defendant was not in default for nonpay- 
ment. The corporation had prior to Novem- 
ber 1, 1871, entered into a contract for the 
construction of the road with divers per- 
sons, all which contracts had been broken 
by reason of the inability of the defendant 
to make payments. It had now undertaken 
to pay for the road building and track lay- 
ing in guarantied bonds, and to pay in 
monthly installments as the work pro- 
gressed. The provision for monthly pay- 
ments was a most important one to the 
plaintiffs. It is hardly reasonable to con- 
strue tjthe contract so that it shall provide 
that the defendant should not be in default 
in not making monthly payments, especially 
as its duty so to pay had been uniformly 
recognized. It is more in accordance with 
the ordinary rules of construction to ha^r- 
monize the different provisions of the con- 
tract so as to carry out the plain and ob- 
vious intention of both parties. The con- 
struction which the court gave to the con- 
tract was the one which the parties had 
practically -placed upon it, and which they 
followed at and after the execution. By 
ihis construction, the plaintiffs were to be 
paid their monthly installments in bonds of 
Portland or Chatham or Hebron, which were 
ready for delivery at the time when the pay- 
ments were, respectively, due, and if such 
bonds, ready for delivery, were exhausted, 
then in bonds of Middletown. The Middle- 
town bonds were to be given if others were 
not ready or did not exist, and seem always 
to have been ready. 

4. The fifth, sixth, and seventh prayers are 
based upon the theory that, because the 
town votes provided that no bonds should 
be guarantied, until contracts had been en- 
tered into for the entire completion of the 
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road ready for travel, therefore the contract 
with the plaintiffs is to he construed so as 
to make it obligatory upon them to complete 
the re-ad ready for travel. The contract pro- 
vided that they should perform the work 
therein mentioned, and mentioned under the 
name of John Lee & Son in the engineer's 
estimate attached thereto. Neither the con- 
tract nor the estimate mentioned work sub- 
sequent to track laying, but the subsequent 
labor and materials were provided for in the 
Richardson contract. 

5. The eighth prayer requests the court to 
charge, in substance, that the plaintiffs were 
answerable for the default of any of the 
other contractors upon other sections with- 
out notice of such default. It is sufficient 
to say that such was not the intention of the 
parties as manifested In the contract. The 
plaintiffs were not sureties for the other 
contractors. They were to do unfinished 
work at the same prices, and upon the same 
terms and conditions, which had been 
agreed upon with the other conti'aetors, but 
were not to do the work without payment 
by the defendant. "VYhether such imperfect 
or unfinished work had been accepted and 
paid for in full, and, if it had been paid for, 
whether the defendant wished to have it 
■completed and to pay the plaintiffs, and, in 
general, all the facts in regard to any de- 
fault of the other contractors, were peculi- 
iirly within the knowledge of the defendant, 
xind not within the knowledge of the plain- 
tiffs. 

G. The defendant excepts to the charge of 
the court that the failure of the defendant 
to pay the monthly installments, or their 
inability in fact to make any payments, 
coupled with the plaintiffs' knowledge of 
such inability, justified the plaintiffs m sus- 
pending work on March 10th. Contracts of 
this character, which provide on the one 
part for the completion of work by a speci- 
fied time, and which also compel monthly 
payments as the work progresses, do not 
compel the party who performs the labor to 
<:omplete the contract, after the other party 
has been guilty of a default in his payments. 
The contractor can thereupon cease work, 
and can recover for the value of the labor 
actually done. "The defendant having de- 
faulted on a payment due, plaintiffs are not 
required to go on at the hazard of further 
loss." Phillips & Colby Const. Co v. Sey- 
mour, 91 tr. S. 646; South Fork Canal Co. v. 
Oordon, 6 Wall. [73 U. S,] 561. In this case 
the defendant has no money, and was in any 
event only able to pay in bonds. It is ad- 
mitted that it had ceased to pay the plain- 
tiffs after December, 1872, except in orders, 
and prior to March 10, 1873, it had disposed 
of all the guarantied bonds, so that it could 
not comply with its agreement Payment of 
the plaintiffs' contract by the defendant was 



impossible. Both parties had full knowl- 
edge of this fact In this state of things, 
the law does not compel a contractor to com- 
plete his contract, when nonpayment from 
the other party was not only probable, but 
certain. 

7. The admission of Fielder's testimony be- 
came immaterial, by the leharge, adverse to 
the plaintiffs' position, that the contract was 
silent as to the party by whom "borrow pits" 
were to be furnished. Greenleafs Lessee v. 
Birth, 3 Pet [30 U. S.] 135. 

8. The exception to the testimony of the 
defendant's secretary. The general object 
of the cross-examination was to show the 
active participation of the defendant in 
efforts to prevent the plaintiffs from receiv- 
ing their pay. The special object of the 
question which was objected to was to show 
the relation in point of time of a fact, which 
was not denied, to another occurrence, and 
the witness was asked, in substance, "Do 
you not recollect that, subsequent to a 
named date, a batch of suits was. brought 
against Lee, wherein the company was fac- 
torized?" The existence or contents of the 
writs were not the subject of the inquiry, 
but the object was to show, upon cross-ex- 
amination—First that the company Insti- 
gated suits; and, secondly, that they were 
brought after a certain date. Upon cross- 
examination, the question was properly al- 
lowed. Williams v. Cheesebrough, 4 Conn. 
356. The motion for a new trial is denied. 
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Case IS"©. 8,198. 

LEE v. PATTERSON. 
[2 Cranch, C. C. 199.] i 

Circuit Court, District of Columbia. April 

Term, 1820. 

Clekk op Court — Attachment fob Fees. 

The clerk of this court may have an attach- 
ment for the non-payment of his fees. 
[See In re Atlantic Mut Life Ins. Co., Case 

Mr. [E. J.] Lee, the clerk of this court, had 
obtained a rule on James D. Patterson, to 
show cause why an attachment of contempt 
should not issue against him for not paying 
fees due to the clerk. The rule having been 
served, and Mr. Patterson not having ap- 
peared, the rule was made absolute; Mr. 
Lee having made afi^davlt that he believed 
he was able to pay, 

Mr. Taylor, for plaintiff, cited Cadwell v. 
Jackson, 7 Cranch [11 U. S.] 276, and 13 Vin. 
Abr. 153. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case ISTo. 8,199. 

LEE et al. v. PREUSS. 

[3 Crancli, 0. 0. 112.] i 

Circuit Court, District of Columbia. May 
Term, 1827. 

Slavebt — Petition fob Fbeedom — EsTiTLfeo to 
Fbeedom at Futube Day— Feaks of Petition- 
er that Defendant wili* Violate Law. 

1. Upon a petition for freedom by slaves enti- 
tled to emancipation at a future day, the court re- 
fused to instruct the jury, that they might find 
their verdict for the petitioners, although that 
day had not yet arrived; and upon a special ver- 
dict showing their right to emancipation at a 
future day, not yet come, the court rendered 
judgment for the defendant; and refused, as a 
court of equity, to continue an injunction which 
had been served upon the marshal to prevent him 
from delivering tup petitioners to the defendant 
at law, during the pendency of their suit for 
freedom; being of opinion that the only ground 
of the right of the court to interfere was the pe- 
titioner's claim to immediate freedom; and the 
pendency of their suit at law. 

2. That the fears alone of the petitioners, that 
the defendant, who was a citizen of Maryland, 
would violate the laws of that state, were not a 
sufficient ground of jurisdiction to require of him 
security tbat he would not do so. 

Petition for freedom by Lizette, Jolin, and 
Janette, or Jeane, children of Joanna, and 
Nancy, the daughter of Lizette [Lee against 
Augustus Preuss]. The petitioners having 
given evidence tending to prove their right to 
emancipation after certain periods of service 
respectively which had not yet expired, pray- 
ed the court by their counsel, Mr. Barrell, 
to instruct the jury, in effect, that they 
might find the issue for the petitioners, al- 
though their respective terms of servitude, 
according to their deed of emancipation, had 
not expired; -which instruction, THE COURT 
(THRUSTON, Circuit Judge, contra) refused 
to give. 

The jury found a special verdict, which 
stated: "(1) That the negro girl Joan or 
Joanna, on the 24th of June, 1797, was the 
property of Anthony Addison, then a citizen 
of Maryland, residing in Prince George's 
county, in that state, where he held her as a 
slave for life. (2) That on that day he sold 
her to Walter Addison, also a citizen of 
Maryland and residing in the said county, 
for a term of twelve years, by a bill of sale 
in writing, in haec verba," &c. "(3) That 
after the said "Walter Addison had held her 
about eighteen months under the said bill 
of sale he exchanged her unexpired term 
with one Peter Savary, then a citizen of 
Maryland, and residing in the same county, 
for a like term in another negro woman, the 
latter to be returned to Savary at the expiiu- 
tion of the said term. And we find that at 
the time of this exchange there was a stipu- 
lation and an understanding between the par- 
ties principals, that the children of the said 
Joanna, bom or to be born, were to be free 
after having served, men children until they 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



attained the age of thirty or thirty-one years, 
and female children when they should attain 
the age of twenty-five years respectively; 
and that the said Joanna was then delivered, 
and held in the said state and county, until 
the expiration of the said term; and that 
aftei-wards she was returned and given up 
to the said Anthony Addison. (4) That 
three of the petitioners, to wit, John, Lizette, 
and Janette or Jeane, are children of the said 
Joanna, born during the said term of twelve 
years; and the petitioner Nancy is the child 
of the petitioner Lizette, and was born long 
after the expiration of the said term, to wit, 
in the year 1825, or thereabout; the mother 
still being held by the said Savary. (5) That 
the said Savary did not deliver up the said 
petitioners to the said Anthony Addison; 
and that upon the death of the said Savary, 
they came to the possession of the defendant 
as administrator of Savary. (6) That after 
the expiration of the said term, to wit, on the 
8th of October, 1809, the said Anthony Addi- 
son executed in the said state of Maryland, 
and acknowledged an instrument of writing, 
purporting to be an emancipation of the said 
Joan or Joanna, and her children; among 
others, of the three first above-named peti- 
tioners, after certain terms of service ex- 
pressed, or reserved In the said writing, 
which, with the acknowledgment and me- 
morial of the record thereof, we find, in 
these words," &c. "(7) We find that the 
terms of service, which the said instrument 
purports to have resei-ved and annexed to 
the emancipation of the said petitioners re- 
spectively, will expire at the times following, 
to wit, of the said John in May, 1830; of 
Lizette at Christmas, 1827; of the said 
Janette or Jeane, on the 19th of May, 1834; 
and the petitioner Nancy is about two years 
old. If upon the facts so found," &c. 

THE COURT, upon the facts so found, was 
of opinion (nem. eon.) that the petitioners 
will be entitled to their freedom, at the ex- 
piration of their respective terms of sei*vi- 
tude agreeably to the deed of emancipation 
from Anthony Addison. "But a majority of 
the judges are of opinion that as none of 
those terms of servitude have yet expired, 
the judgment upon the special verdict must 
be for the defendant; who being now fully 
apprised of the petitioners' contingent right 
to freedom, will take care that he do not 
subject himself to the penalty of the law of 
Maiyland by selling them out of the state 
for a longer time than they have to serve by 
law." 

THRUSTON, Circuit Judge, doubted upon 
the last point; and was understood to be of 
opinion that the issue, submitted to the jury, 
was whether the petitioners were the slaves 
of the defendant; and that as they had a 
right to emancipation at a future day they 
could not now be slaves. 

Mr. Barrell, tjien, as solicitor for the peti- 
tioners, . filed a bill for injunction in each 
case, stating their contingent right to free- 
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aom, and their fears that the defendant 
would sell them to persons who would cari'y 
them to some distant place, where they 
woiald not he able to prove and maintain 
their right to freedom. The petitioners had 
run away from the defendant, believing 
themselves entitled to freedom, and had been 
taken up and committed to jail here where 
they petitioned for their freedom. The court 
had ordered the marshal not to deliver them 
up to the defendant unless upon his enter- 
ing into the usual recognizance, or until the 
further order of the court The bills, now 
filed, prayed that the injunction on the mar- 
shal should be continued tmtil the defendant 
should give security not to sell the petition- 
ers out of the state of Maryland, nor for a 
longer term than they have to sei-ve. 

THE COURT, however (THRUSTON, Cir- 
cuit Judge, contra), refused to continue the 
injunction after judgment at law in favor of 
the defendant, being of opinion that the only 
ground of their right to interfere was the 
petitioners' claim to immediate freedom, and 
the pendency of their suit in this court; that 
their suit being now ended and judgment 
against them, although they may be here- 
after entitled to freedom, the court think 
they cannot require security from the master 
that he will not violate the laws of Mary- 
land; the fears alone of these petitioners, 
would not give this court jurisdiction. No 
final relief could be given. Nothing is asked 
for by the bill, and nothing could be given, 
but security that the master, in exercising 
his acknowledged rights, would not violate 
the law of Maryland, the place of his resi- 
dence. It is possible that the courts of 
Maryland might be of a different opinion as 
to the rights of the petitioners, and we might 
bind the defendant not to do, what they 
might determine he might lawfully do. In- 
junction refused. 



Case l^o. 8,200. 

LEE V. RAMSAY. 

H Cranch, O. C. 435.] i 

Circuit Court, District of Columbia. July Term, 
1807.2 

Slavery — Parol Gift of Slave — Legacy of 

Slave— Assent op Esecotor— Deed 

■WITHOUT Possession. 

1. A parol gift of a slave in Virginia in 1784, 
was void under the statute of 1758, although pos- 
session accompanied and followed the gift, and it 
was not made valid by the act of 1787. 

2. A legacy of a slave, gives no title till as- 
sented to by the executor. 

3. A deed of gift of a slave in 1790, was void, 
unless possession accompanied and followed the 
deed. 

Detinue for negro Frederick. W. Wilson 
made a deed of trust of this negro to Mr. 
E, J. Lee, to secure Mr. Kennedy. And as 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 

2 [Affirmed in 4 Cranch (8 U. S.) 401.1 



part of the plaintifE's title, Mr. Lee read in 
evidence a deed from iilrs. Ramsay to "W. 
Wilson, purporting to be in consideration of 
five shillings. 

Mr, Youngs, for defendant [Patrick Ram- 
say], offered to prove that the deed was a 
deed of gift, and that no money or valuable 
consideration was paid; and so nothing 
passed, as the deed was not proved and re- 
corded according to act of assembly of 30th 
November, 1785, § 2, p. 16. 

THE COURT (FITZHUGH, Circuit Judge, 
contra) permitted the testimony to be given, 
reserving themselves to give an instruction 
to the jury thereupon, when the relevancy 
of the question to the case should be made 
to appear in the course of the trial: 

When THE COURT instructed the jury that 
it was immaterial in this ease whether the 
consideration was valuable or not, the de- 
fendant not being a creditor or subsequent 
purchaser. 

C. Lee, for plaintiff, contended that five 
years' possession of a slave by Wilson gave 
him a good title against all the world. So 
in ejectment twenty years possession is a 
good title. If the possession of the slave 
has been so long, that the remedy to recover 
him by law is gone, the title is good. Law 
Va. 17th December, 1792, §§ 47-49. 

0. Lee also contended, that the parol gift 
of the slave by Mrs. Gordon to the defend- 
ant in 1784, was void under the act of 1758, 
and to show that such a decision was had 
in the courts of Virginia, he cited the act 
of 1787, c. 22, the preamble of which recites 
such an adjudication; and he also contend- 
ed that the act of 1787 was not retrospec- 
tive, and cited Turner v. Turner, 1 Wash, 
[Va.] 139. 

air. Taylor, contra, contended, that the 
act of assembly, 1787, is retrospective; that 
after the passing of that act, the courts 
were bound to construe the act of 1758 so 
that a parol gift made in 1784 should be 
good, if possession accompanied the gift, 
unless the x-ights of creditors, or subsequent 
purchasers were affected. 

But THE COURT (DUCKETT, Circuit 
Judge, contra) decided, that a parol gift in 
1784 was void under the statute of 1758, al- 
though possession accompanied and follow- 
ed the gift, and that the act of 1784 was not 
retrospective, 

THE COURT decided fnem. con.) that a 
legacy of a slave gives no title, unless the 
executor had assented before action brought; 
that a deed of gift of a slave in 1790, was 
void between the parties under the act of 
1758, and the act of 1787, unless possession 
accompanied and followed the deed; and 
five years' possession of the slave by W. 
Wilson, did not support the plaintiff's title, 
although the plaintiff is to be considered as 
a purchaser without notice and for a valua- 
ble consideration. 

Motion for a new trial, by Mr. Youngs, 
for the defendant, on the ground of miscon- 
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struction "by the court, of the law of 1758, 
in having instructed the jury that a parol 
gift of a slave was absolutely void under 
that law, although possession accompanied 
the gift 

But THE COURT, after the argument 
(DUCKBTT, Circuit Judge, absent), • re- 
fused a new trial, and said that although 
there might have been originally some doubt 
whether the act of 1787, was not intended 
to be retrospective, yet tlie case of Turner 
v. Tm*nei-, 1 Wash. [Va.] 139, was conclu- 
sive. 

Bills of exceptions were taken, but the 
judgment was affirmed by the supreme 
court of the United States, February, 1806. 
4 Cranch [8 U. S.] 401. 

[NOTE. Mr. Chief Justice Marshall, in deliv- 
ering: the opinion of the supreme court, said: "The 
opinion of lie court is that a parol gift to the de- 
fendant, accompanied by possession, did not bar 
the plaintifPs right to recover. The court gives 
no opinion as to the title acquired by the posses- 
sion." 4 Cranch (8 U. S.) 4.] 
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Case 3Sro. 8,S01. 

LEE V. ROGERS et al. 

[2 Sawy. 549; i 1 Am. Law T. Rep. (N. S.) 218.] 

Circuit Court, D. California. Feb. 24, 1874. 

Paid Judgment— Sale— Assigxee of Paid Judg- 
ment—Power OP Attorney— IncidentaI/ Pow- 
ers — ^Actions against Belligerents. 

1. A sale of lands under an execution issued 
upon a judgment which had been fully paid, is 
void. 

2. "W. had a judgment against C, which was 
the first lien on his property. T. also had a 
judgment, whidi was the second lien on the 
property. O. paid W.'s judgment in full, but 
took an assignment of it in the name pf his hired 
man, who paid nothing for it. Afterward, to 
avoid an attachment, C. confessed a judgment in 
favor of L., for a debt previously due him, which 
became a lien upon the property, and, in order to 
give L. a preference over T., C. procured an as- 
signment to him of W.'s judgment, for which no 
additional consideration was paid; but L. was 
not aware that it had been paid. C. afterward 
confessed a judgment in favor of F., which also 
became a lien on the property. L. afterward 
sold the lands on W.'s judgment, and became 
the purchaser. Afterward F. became purchaser 
of the same lands under his own judgment. 
Edd, that as to F., L. was not a bona fide as- 
signee of W.'s judgment for a valuable consid- 
eration; and that his sale was void. 

3. By his purchase F. acquired Ihe title to the 
land. 

4. L. executed a power of attorney to H., au- 
thorizing him to collect his said judgments 
against C, by sales under execution, etc., to re- 
ceive the money thereon, "arbitrate or com- 
pound" tiie same, and for that purpose to em- 
ploy counsel. After the aforesaid sales, F. 
brought an action against L., to annul the said 
sales and conveyances to L., as clouds on his 
(F.'s) title. H. consulted counsel, who advised 
him that the said sales under W.'s judgment, 
after payment, were void, and L.'s title invalid. 
3cld, that as incident to the powers expressly 
given to collect said judgment, arbitrate and 
compound the same in connection with subse- 

i [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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quent instructions from L., by letter, H. had 
power to authorize counsel to appear in said ac- 
tion, and consent to a judgment annulling said 
sales upon terms that enabled him to realize the 
amount due to L. on his judgment. 
[Cited in Starr v. Stark, Case No. 13,317.] 

5. The existence of war does not prevent tlie 
citizens of one belligerent power from taking pro- 
ceedings for tiie protection of their own property 
in their own courts, against the citizens of the 
other, whenever the latter can be reached by pro- 
cess. 

Bill in equity, wherein complainant [Rich- 
ard B. Lee] seeks to establish a trust in his 
favor as to certain lands situate in the city 
of Oakland, held and claimed by the de- 
fendants [Daniel Rogers, administrator, and 
others]. The pleadings and evidence estab- 
lish the following facts: In the years 1858 
and 1859, Andrew J. Coffee was the owner 
of the lands In question. He had become 
emban-assed. Sometime in 185G the agent 
of the complainant loaned the sum of six: 
thousand dollars of the latter's money on a 
note signed by one Green, indorsed by said 
Coffee. It is not clear and not material 
whether this money was borrowed for the 
benefit of Coffee, or'of Green, or their joint 
benefit. On September 23, 1858, Joanna 
Wheelock obtained a judgment in the twelfth 
judicial district, against A. P. Green, L. 
Ransom and said Coffee, for $3519.92 and 
costs, which became a lien upon the prop- 
ei-ty in question. Messrs. Haggin and Tevis 
obtained a judgment against Coffee and 
Green for some $12000, which also became 
a subsequent lien upon the propei-ty. 

The Haggin and Tevis judgment at the 
time stood in such position that Coffee 
claimed that he was discharged, and he had 
an action pending to procure his own exon- 
eration. In October, 1858, said Coffee bor- 
rowed of J- A. Freanor something over $2000, 
for the purpose of paying, in part, the said 
Wheelock judgment; and with the money 
so borrowed, and other money obtained 
from other sources, he paid the Wheelock 
judgment in full; but instead of having the 
judgment satisfied of record, said Coffee pro- 
cured an assignment of said judgment to be 
made to one Lester, a hired man of said 
Coffee. Said Lester paid nothing for said 
assignment. On January 1, 1859, Coffee exe- 
cuted to Freanor a promissory note for $700, 
being the balance then due Aim on said sum 
borrowed as aforesaid, all said sum except 
said balance having been paid before that 
date. 

In May, 1859, the complainant, becoming 
uneasy about his money, determined to se^ 
cure it, and for that purpose directed nis 
attorney. Col. Crockett, to commence suit by 
attachment; and the papers for an attach- 
ment were accordingly prepared. Before 
commencing the suit complainant notified 
said Coffee of his purpose, and thereupon . 
Coffee requested him not to attach. Coffee 
told complainant that he controlled the 
Wheelock judgment; that it was the first 
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lien on his property, being prior to tlie Hag- 
gin and Tevis Judgment, wliieli was at that 
time the only other lien; that he would pro- 
cure the Wheeloek judgment to be assign- 
ed to complainant; and would, also, confess 
a judgment in complainant's favor for the 
amount due him. Upon consultation with 
his counsel, this proposition was accepted 
by complainant. On the next day. May 19th, 

1859, Coffee brought him an assignment of 
the Wheeloek judgment in due form. Col. 
Crockett drew up the papers for a confes- 
sion of judgment, which were signed and 
deliyered, and complainant went to the 
clerk's oflSce in Alameda county and had his 
judgment duly entered. 

Complainant paid no farther considera- 
tion for the assignment of the Wheeloek 
judgment. It was taken only as an addi- 
tional security for the pre-existing indebt- 
edness; and probably, with the design that 
it should take precedence over the Haggin 
and Tevis judgment, in case Coffee should 
not get rid of it in the suit pending for that 
pui"pose. Upon thus securing complainant. 
Coffee understood that he was to have 
further indulgence. Immediately after these 
transactions, on May 21st, 1859, Coffee con- 
fessed a judgment to Freanor for the amount 
of said $700 note, interest and costs, which 
also became a lien on said property. 

Soon afterward Coffee went to the East- 
ern states, and was absent till some time 
in the fall. Soon after Coffee's departure, on 
June 9, 1859, said complainant caused an 
execution to be issued on the said Wheeloek 
judgment, and, upon said execution, had a 
large portion of the lands in controversy 
sold on July 1, 1859, himself becoming the 
purchaser at the sum of $2950. On or about 
July 5, 1869, the complainant left for the 
Eastern states, leaving instructions with his 
attorney in fact, Jno. W. Haynes, to make 
further sales. In pursuance of said instruc- 
tions, another execution was issued on said 
AVheelock judgment, on July 13, 1859, under 
which the remaining lauds in controversy 
were sold on August 1, 1859, and bid off by 
said Haynes, in the name and for the bene- 
fit of the complainant, for the sum of §1585, 
which two sales satisfied the Wheeloek judg- 
ment. No redemption having been made, the 
sheriff executed deeds of conveyance in due 
form in pursuance of said sales, April 16, 

1860. Subsequently, other property was sold 
upon complainant's own judgment, from 
which some $4000 were realized and applied 
■on the judgment. Complainant went to 
Washington, where he remained till the war 
of Rebellion broke out, when he resigned 
his commission in the United States army, 
went to the states in rebellion, accepted a 
-commission in the rebel army, and contin- 
ued in the service within the rebel lines till 
the close of the war. 

Said Freanor being aware that the Whee- 
loek judgment had been satisfied before its 
assignment to complainant in part with 



money borrowed from him for that purpose, 
and for a part of which his judgment had 
been obtained, had an execution Issued on 
his own said judgment, April 25, 1861, and 
the same property purchased under the 
Wheeloek judgment, sold thereunder on Jlay 
20, 1861, before the expiration of his lien, 
himself becoming the purchaser. No re- 
demption having been made, the sheriff exe- 
cuted a deed in due form, in pursuance of 
said sale, December 28, 1861. 

Afterward, on May 13, 1862, said Freanor 
filed his bill of complaint in the district 
court of the Third judicial district, against 
said Lee, complainant in this action, in which 
he set out substantially the facts herein 
stated, claimed a valid title to said lands 
in controversy, under his judgment and sale; 
alleged that complainant's deeds, although 
void, were regular on their face and consti- 
tuted a cloud on his title; and prayed a 
decree that the said Wheeloek judgment had 
been satisfied before said transfer and sales 
thereunder, and that said sales and deeds, 
given in pursuance thereof, be annulled and 
adjudged to be void. 

At the date of the filing of said bill of 
complaint of Freanor, defendant, J. W. 
Haynes was the attorney in fact of the com- 
plainant, having charge of complainant's 
business in California. Said complainant, at 
the time, was within the rebel lines, and, 
for that reason, no communication could be 
had between him and his attorney, and none 
was had for a long time afterward. Mr. 
Haynes was, therefore, compelled to act 
upon his own judgment respecting the ac- 
tion. Under the statutes of California, serv- 
ice could be obtained upon absent defend- 
ants by publication of summons. When the 
filing of this bill of complaint came to the 
knowledge of Haynes, he consulted with his 
own attorney, Mr. Rogers, and the former 
attorney and personal friend of complain- 
ant. Col. Crockett, and both advised him 
that if the facts alleged could be established, 
the sales on the Wheeloek judgment, and 
the deeds thereunder, would be set aside as 
void. Upon an investigation of the facts, both 
Mr. Haynes and his counsel became satisfied 
that the Wheeloek judgment had been fully 
paid before its assignment to complainant, 
and that the sales thereunder were void. Col. 
Coffee now entered upon negotiations be- 
tween Freanor and Haynes,- which resulted 
in an arrangement between the parties, by 
which it was agreed that Col. Crockett, upon 
special authority from Haynes, as the at- 
torney in fact of the complainant, should 
enter the latter's appearance in Freanor's 
action, and consent to a decree in pursu- 
ance of the prayer of the bill of complaint 
annulling the sales and deeds under the 
Wheeloek judgment; that Thomas J. Haynes 
should pay the principal, interest, cost and 
attorney's fees on Freanor's judgment 
against Coffee; that Freanor should con- 
vey the lands in controversy to said Thomas 
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J. Haynes. and that said Thomas J. Haynes 
should sell the lands, and out of the proceeds 
repay, firstly, the said sum paid to Freanor; 
-secondly, the amount, principal and inter- 
est due from said Coffee to complainant on 
the judgment confessed to him; and, after 
paying these demands, any surplus should 
so to Coffee's other creditors. This appears 
to he the arrangement entered into between 
Freanor, Coffee and Haynes. Freanor's ob- 
ject after securing his awn demand was to 
favor Coffee, and he would enter into no 
arrangement that did not give to Coffee the 
benefit of any surplus. Col. Crockett, how- 
ever, who- was .consulted opon the law 
points, does not appear to have understood 
that the residue was to go to Coffee, but that 
the land was to be held for the benefit of 
-complainant. But the others who made the 
.agreement agreed as stated. With the ex- 
■ception of this part of the arrangement, 
which Col. Crockett does not appear to have 
understood, or if undex-stood, had been for- 
gotten during the many years which had 
elapsed, the settlement had his approbation, 
.as being the best thing that could be done 
under the circumstances; as it secured to 
complainant the whole amount due him, 
"Whereas, if Freanor should succeed in his 
^uit, complainant was liable to lose all. In 
pursuance of the said arrangement between 
'Coffee, Freanor and Haynes, J. W. Haynes 
executed an instrument authorizing Col. 
■Crockett to appear, in the words following: 
"In the district court of the Third judicial 
district, in and for the county of Alameda. 
Freanor v. Lee. I do hereby authorize J. 
B. Crockett, as my attorney, to appear on 
•my behalf to the above entitled action, and 
to file an answer therein, consenting that a 
decree be rendered in said cause, in accord- 
.ance with the prayer of the complaint San 
Francisco, 30 July, 1862. R. B. Lee, by Jno. 
W. Haynes, his attorney in fact." Col. 
■Crockett, in pursuance of said authority, 
filed the following answer, viz.: "In the dis- 
trict court of the Third judicial district, in 
.and for the county of Alameda. Freanor v. 
Lee. The defendant, Richard B. Lee, by his 
.attorney, comes, and for answer to the com- 
plaint, says he denies all imputations of 
fraud or fraudulent conduct contained there- 
in, but admits the other allegations in said 
-complaint contained, and does not deny the 
plaintiff's right to the relief demanded, and 
consents that a decree be entered in accord- 
.ance with the prayer of the complaint, and 
that said decree be entered at the present 
term of the court. J. B. Crockett, attorney 
for defendant." And thereupon a decree was 
entered adjudging said sales and deeds under 
the Wheelock judgment void. In further 
pursuance of said agreement, Thomas J. 
Haynes paid to Freanor some §1472, the 
.amount due him, and Freanor conveyed the 
lands to said Haynes. Soon after said con- 
veyance. Coffee, as broker for Haynes, com- 
anenced negotiating sales, and through him 



the said lands were, from time to time, all 
sold in various parcels, and to various pur- 
chasers, and out of the proceeds, the said sum 
advanced by Haynes to Freanor was first 
paid; then the amount due from Coffee to 
complainant, after which the balance went 
to Coffee's other ci'editors. At the time of 
said agreement between Coffee, Freanor and 
Haynes, there were funds of complainant un- 
der the control of Hajnies "to an amount 
greater than the sum paid to Freanor, but 
they were at the time otherwise invested, 
and were not then avaOable for that purpose, 
and Haynes advanced the same out of his 
own funds, 

Thomas J. Ha3Ties was really expected by 
the complainant to act as his attorney in 
fact. He had before been in complainant's 
employ, and for a long time previous to this 
transaction, his confidential friend as well as 
agent. But Thomas J. Haynes went Bast at 
the same time with complainant, and, for 
this reason, the power of attorney was given 
to his brother, John W. Haynes, although it 
was understood and intended that he should 
act under the supervision and advice of 
Thomas J. Haynes, when the latter should 
return; or, rajJier, that Thomas J. Haynes 
should, in fact, be the active agent. The 
power of attorney imder which John W. 
Haynes acted was executed by complainant 
on the day he left, July 5, 1859. It contain- 
ed no express power to sell land, or other- 
wise dispose of it, except to lease, but it au- 
thorized him to demand and receive all 
moneys, goods, wares and merchandise, debts, 
choses in action, etc., and to sue therefor, and 
to employ eoimsel to represent him in court 
"for that purpose;" "to submit to arbitration 
or compound the same," and "to prosecute 
through final process any and all judgments to 
me belonging, and, at the sales under execu- 
tion issued thereon, to, become a purchaser in 
my name of any lauds," etc., receive the 
money thereon, and any redemption money, 
etc. This is the only formal technical power 
of attorney held by Haynes. But, before the 
war broke out, and while complainant was 
still in Washington, creditors of Coffee in 
California had expressed the opinion that the 
said sales were void, and a design to attack 
them. 

These facts coming to the knowledge of 
Thomas J. Haynes, on February 20, 1861, he 
informed complainant lij letter of the threats 
made, and the grounds upon which the sales 
were claimed to be void. And he particularly 
refers to Freanor by name as one creditor who 
claimed the Wheelock judgment to have been 
satisfied with the money loaned by himself. 
•Also, in a letter dated March 10, 1861, he in- 
forms complainant that he has submitted the 
case to his counsel, Mr. Rogers, who advised 
him that, "in his opinion, if the creditors as- 
sailing those titles can satisfactorily prove the 
fact of the judgment having once before 
been paid, then the sheriff's sale would be 
set aside by the court," and, he adds among 
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otlier things, "I am satisfied that an attempt 
wiU be made as stated in my letter of 20th 
Hit" In answer to Haynes' said letter of 
February 20, the complainant -writes from 
Washington to Thomas J. Haynes a letter, 
under date of March 20, 1861, in which he 
animadverts upon the charges of fraud, etc., 
made by CtofCee's creditors in relation to the 
Wheelock judgment, and, among other things, 
says: "As to my Oakland property, you must 
be governed by your own judgment as to its 
management, and should it be necessary to 
go to law, employ whom you think, best." 
Under date of April 6, 1861, complainant again 
writes in answer to Haynes' letter of ilarch 
10, wherein he refers to it as "enclosing the 
opinion of Mr. Rogers," and after sundry sug- 
gestions about the Wheelock judgment, he 
says: "As to the clause in my letter of Au- 
gust 22, 1860, you must, as in all cases con- 
nected with my Oakland property, be gov- 
erned by your own judgment, and such legal 
advice as you may deem expedient." The 
complainant himself testifies that Thomas J. 
Haynes, while East, was a guest at com- 
plainant's house in Washington; that a short 
time before Haynes' return to California, 
complainant had been informed that Col. Cof- 
fee had said his title under the Wheelock 
judgment might be assailed; that the matter 
was fully discussed between hun and Haynes, 
and that "I (complainant) charged Thomas J. 
Haynes, upon his return to California, if any 
such attempt was made to call upon and ad- 
vise with Col. Crockett as to the necessai-y 
steps in the defense of my title." 

Complainant finther testifies on the subject 
of the authority of the Haynes brothers to 
employ counsel on his behalf. "I mean to say, 
I did not specifically authorize an appearance 
in that particular action, not knowing of the 
existence of any such action." But he says: "He 
(John W. Haynes) was authorized to the ex- 
tent given in my power of attorney to him, 
and both himself and his brother, Thomas J. 
Hasmes, were enjoined verbaUy, and probably 
subsequently in writing— of which I have no 
recollection— to employ Col. Crockett as my 
lawyer in all cases touching my interest if his 
services could be rendered available; if not, 
then to employ other counsel;" and this is 
substantially repeated several times. During 
the war there was no commvmication between 
complainant and his agents here, the Haynes 
brothers, and he was not advised of the 
transactions relating to the property in ques- 
tion, which oceun-ed subsequently to the 
breaking out of the war, until some time after 
its termination. After the war closed Haynes 
remitted to him the balance of Coffee's in- 
debtedness, which was received by complain-* 
ant before he was informed of the said trans- 
actions. According to Coffee's testimony, 
which is not contradicted, there was paid to 
complainant and his agents for him by Coffee, 
and out of his property on said §6000 loan, 
in all, the sum of seventeen thousand three 
hundred and fiftj' dollars. There ai'e about 



one hundred defendants in this action who ai'e 
purchasers for a valuable consideration of 
vaiious parcels of the land in controversy 
from Haynes and his grantees, deriving title 
through said conveyance from Freanor to 
Thomas J. Haynes. Many, if not all of them, 
have put extensive and valuable improve- 
ments on the lands thus purchased. The 
complainant seeks to have the judgment in 
the case of Freanor adjudged void, on the 
ground of fraud; and, also, on the grounds of 
want of power in Haynes to authorize an ap- 
pearance, or of Col. Crockett to appear and 
consent to the said judgment; and that the 
several defendants holding .under the convey- 
ance from Freanor be adjudged to hold their 
title in trust for complainant, and that they 
be decreed tp convey to him, also, prayer for 
an account as against Haynes and Coffee, etc. 
The complainant claims: (1) That by his 
sales and conveyances under the Wheelock 
judgment he took a valid title to the lands. 
(2) That Haynes had no power, as his attor- 
ney, in fact, to authorize Col. Crockett to ap- 
pear; and that Col. Crockett had no author- 
ity to appear in Freanor's sm't and consent to 
the decree entered therein, annulling said sales 
and conveyances under the Wheelock judg- 
ment, and that said proceedings are void. (3) 
That said arrangement between Freanor, 
Haynes and Coffee, by which said sales and 
conveyances were annulled, and said lands 
conveyed by Freanor to Thomas J. Hajmes, 
and afterward sold, and the proceeds appro- 
priated as hereinbefore stated, was made with 
the intent to defraud complainant, and, con- 
sequently, void. (4) That Col. Crockett's ap- 
pearance in the action of Freanor v. Lee, hav- 
ing referred to the written authority given by 
Haynes as his attorney in fact for complain- 
ant, which written authority was also made 
a part of the record, purchasers had record 
notice as to the same, and were bound to as- 
certain the Dowers of Haynes; that they arf> 
chargeable through the record with notice of 
the defect in their title, and stand in no bet- 
ter position than Thomas J. Haynes, from 
whom they derive title. (5) That Haynes, 
having obtained the apparent title through a 
fraudulent arrangement with Freanor and 
Coffee, his vendees, even though bona fide 
purchasers, could obtain no better title than 
he himself had. (6) That the said arrange- 
ment for vacating the said sales under 
the Wheelock judgment being with an alien 
enemy, and, as is charged by the couiplainant 
for the pui-pose of avoiding confiscation of his 
property, are void. (7) That no action could 
be legally prosecuted in tlie courts of the state 
against an alien enemy while actually absent 
within the enemy's lines engaged hi the v/ar. 

■ B. S. Brooks, for complainants. 

Jir. Rogers, Mr, Williams, Mr. Irving, ilr. 
Crane, Mr. Bai-stow, and others, for defend- 
ants, 

SAWYER, Circuit Judge, (after stating the 
facts.) It is settled without any authority. 
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so far as I am aware, to the contrary, that 
a sale under a judgment after its full pay- 
ment is absolutely void. And a number of 
the authorities go so far as to say that such 
a sale is void under all circumstances, and 
as to all persons, even though purchasers in 
good faith for a valuable consideration, and 
without notice. The principle stated in the 
authorities is, that the judgment is the sole 
foundation of the sheriff's power to sell and 
convey; that, if the judgment has been paid 
at the time of the sale, the sheriff's power is 
at an end, and he acts without authority j 
and that the purchaser under a power is 
chargeable with notice if the power does not 
exist, and purchases at his peril. The fol- 
lowing are the principal authorities upon the 
point: Hammatt v. Wyman, 9 aiass. 138; 
liing V. Goodwin, 16 Mass, 63; Wood v. 
Colvin, 2 Hill, 568; Carpenter v. Stilwell, 11 
N. Y, 69, 70, 76; Swan v. Saddlemire, 8 
Wend. 681; Lewis v. Palmer, 6 Wend. 368; 
Craft V. Merrill, 14 N. Y. 461; Neilson v. 
Neilson, 5 Barb. 565-569; Cameron v. Irwin, 
5 Hill, 275; Delaplaine v. Hitchcock, 6 Hill, 
17; Deyo v. Van Valkenburgh, 5 Hill, 246; 
Sherman v. Boyce, 15 Johns. 443; Jackson 
V. Anderson, 4 Wend. 480; Mouchat v. Brown, 
3 Rich. Law, 117; Hunter v. Stevenson, 1 
Hill (S. O.) 415; State v. Salyers, 19 Ind. 
432; Skinner v. Lehman, 6 Ohio, 430. Tax 
sales after payment of the taxes have often 
been held to be void,. even as to innocent pur- 
chasers, upon the same principles. Jackson 
V. Morse, IS Johns. 441; Curry v. Hinman, 
11 111. 420; Hunter v. Cochran, 3 Barr [3 Pa. 
St.] 105; Dougherty v. Dickey, 4 Watts & 
S. 140; Blight v. Banks, 6 T. B. Mon. 206. 
The Wheelock judgment having been fully 
paid before its assignment to complainant, 
and before any sale tinder it, there can be 
no doubt that the sale was void. There was 
no vitality in the execution issued by com- 
plainant's direction, and there was no power 
in the sheriff to sell. This is the legal aspect 
of the case. But complainant's counsel in- 
sists that, at the time of the assignment of 
the judgment, Coffee led complainant to be- 
lieve that the judgment was still unsatis- 
fied, and that, conceding the sales to be void 
at law, he, and those claiming under him, 
are in equi^ estopped from alleging the prior 
payment of the judgment, and the invalidity 
of the sales under it. Whatever the equitable 
rights of the parties might be, if the question 
had arisen between complainant and Coffee 
alone, I am unable to take that view of the 
case as it is now presented. Immediately 
after the assignment of the Wheelock judg- 
ment, and the confession of judgment in favor 
of complainant. Coffee confessed another 
judgment in favor of Freanor, which at once 
became a lien upon the land, subject only to 
the rights of complainant then vested— the 
prior lien of complainant's own judgment. 
This was before any steps had been taken by 
complainant to enforce the satisfied Whee- 
lock judgment. Complainant had paid noth- 
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ing whatever for the Wheelock judgment He 
had at that tune parted with nothing. Hehad 
in no particular placed himself in a worse 
position than he was in before in consequence 
of the assignment. At the time he took the 
assignment, he also took a confession of judg- 
ment for the entire amount of his debt, which 
became a lien on Coffee's lands, and of itself 
without reference to the assignment, gave 
him all the advantage he could by an^ pos- 
sibility have obtained by the attachment pro- 
ceedings, which he forbore, and put Him even 
in a better position than the attachment would 
have done. The only possible object to be 
obtained by the assignment of the Wheelock 
judgment was to get ahead of the Haggin 
and Tevis judgment, the lien of which had 
already attached; and even for this purpose 
no consideration was paid or given. 

Besides, the assignment of the Wheelock 
judgment was taken under very suspicious 
circumstances, to say the least. Complainant 
dealt, not with the judgment creditor, but 
the judgment debtor. The judgment debtor 
professed to conti'ol the judgment against 
himself. The judgment debtor, not the judg- 
ment creditor, procured, brought to him and 
delivered the assignment, and without any 
new consideration. This is a circumstance 
that ought of itself to have excited the sus- 
picion of a pmdent man, and put him upon 
inquiry, as to how it happened that the debtor 
controlled the debt apparently due from him- 
self to another. It doubtless would have 
excited inquiry, had the complainant in- 
tended to pay any consideration for the judg- 
ment, or had he been actuated by any other 
motive than a desire to get into a better po- 
sition that he could occupy by any act of his 
own by obtaining a preference over a vested 
lien already attached in favor of Haggin and 
Tevis. For this purpose it was evidently not 
desirable to scrutinize the claim assigned to 
him too closely, as his knowledge would only 
make him particeps criminis in the wrongful 
act. For any other purpose the assignment 
was useless, as his own confessed judgment 
took pie^edeuce over all others, and afforded 
him all the security and all the advantages 
that the Wheelock judgment could give. The 
Wheelock judgment had cost complainant no 
new consideration— he had parted with noth- 
ing—at the time when Freanor's lien attached; 
and with reference to him he was not, under 
the circumstances at that time, a bona fide 
purchaser of the judgment for a valuable con- 
sideration. 

Freanor's right vested at the time his lien 
attached, and at that time the Wheelock judg- 
ment had been fully paid; and, as to him, 
there was then no matter of estoppel in favor 
of complainant. Subsequent to that time, 
no act of either Coffee or the complainant, or 
both combined, could affect the rights of 
Freanor. 

The subsequent issue of execution upon the 
Wheelock judgment, the sale thereunder, and 
the allowing of complainant's lien under his 
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own judgment, so far as not satisfied by other 
sales to lapse, in no way affected the rights 
of Freanor already vested. In my judgment, 
the sale and conveyance to Freanor under 
his judgment vested in him the legal title to 
the land. Freanor's title was from that time 
perfect, and in no respect dependent upon the 
proceedings to annul the sales under the 
AVheelock judgment, subsequently taken. The 
only effect of the decree in the case of Freanor 
V. Lee was, to remove a cloud from his title 
previously acquired. I see no sound reason 
why, upon the receipt of the sheriff's deed, 
he could not at once have maintained an ac- 
tion at law upon his title to recover the land 
against the complainant, or any other party 
who might have been in possession. See the 
authorities before cited. 

If I am right in this view, then Freanor's 
deed to Thomas J, Haynes conveyed a com- 
plete title, irrespective of the proceedings in 
equity, in which the sales and conveyances 
to complainant under the Wheelock judgment 
were declared void. But, if wrong in this, 
tbe view I take upon the other points would 
lead to the same result. I am by no means 
clear that the power of attorney to J. W. 
Haynes is not of itself ample to empower 
him to authorize Col. Crockett to appear in 
the ease of Freanor v. Lee, and consent to 
the decree entered. It is true that there is 
no express power to convey land, or authority 
in so many words to abrogate titles to land. 
But is not the power assumed by Haynes, 
under the circumstances of this case, inci- 
dental to other powers granted? It does au- 
thorize Haynes to collect, demand and re- 
ceive all money due complainant, to sue there- 
for, and employ counsel to appear for him 
as he may deem expedient for the recovery 
of the same, and for that purpose "to submit 
to arbitration, and compound the same," and 
"particularly to prosecute through final pro- 
cess any and all judgments to me belonging, 
and at the sale under the execution issued 
thereon to become the purchaser In my name 
of any lands," etc. 

This power of attorney was executed on 
July 5th, 1859— the day on which complain- 
ant left California, and four days after the 
first sale on the Wheelock judgment. The 
subsequent sale on the second execution is- 
sued on that judgment was made by Haynes 
himself, August 1, in pursuance of this pow- 
er of attorney and instructions from com- 
plainant. The power of attorney then was 
made in part with special reference to col- 
lecting the money from Coffee on these judg- 
ments, the object at the time being to obtain 
money, not land. The title even on the first 
sale had not yet vested in complainant. He 
had only got an inchoate, contingent inter- 
est, which might be defeated on paying the 
money and redeeming within the time ap- 
pointed by law. The subject matter, then, 
upon which this power of attorney was in- 
tended to operate was in part these judg- 
ments, and executions, and with a view to se- 



curing the money due thereon, and to that 
end the attorney was authorized to act as- 
to him it should seem best for the interest 
of his principal; to employ counsel in rela- 
tion thereto, and "to arbitrate or compound 
the same." The end to be accomplished was- 
te obtain a real substantial satisfaction of 
these judgments by collecting the money, and 
the attorney was authorized to bid in the- 
property, in ease it should be deemed neces- 
sary or advisable, at the contemplated sale; 
and to receive the redemption money in case 
it should be paid on the sale already made, 
and other sales to be made. Haynes pro- 
ceeded to sell, and there being no other sat- 
isfactory bidders he purchased for complain- 
ant, the amount being credited on the judg- 
ment. It turned out that he got no money, 
and in the opinion of his counsel no land, 
and consequently no real, although an ap- 
parent, satisfaction of the judgment. He 
had, as he had good reason to suppose, ut- 
terly failed to accomplish his trust— had fail- 
ed to collect the money or obtain an equiva- 
lent, the title having failed through an in- 
curable vice in the judgment through which 
he sought to make the money. An oppor- 
tunity occun*ed, however, by which, through 
a compromise or compounding of the matter, 
he could effect the object of the power and 
still secure payment. Even if he erred as 
to complainant's real legal rights, there was 
the strongest reason to fear the loss of the 
property. It is difficult to see wherein this 
fails to come within the purview of the pow- 
er. The contest is not yet ended. The fruits 
of his efforts are about to slip from his 
grasp, unless he proceeds further, and he- 
does proceed, and through a compromise 
secures the full amount due his principal. 
It appeals to me that this power to enter 
into the arrangement by which he ultimate- 
ly secured complainant's debt, is incident to 
the main power confex-red to collect these 
judgments. But however this may be, this 
power of attorney was not the only author- 
ity Haynes had. It is not necessary that au- 
thority should be conferred by a formal tech- 
nical power of attorney. After these sales 
had taken place, and after the execution of the 
sheriff's deeds. Haynes had informed com- 
plainant by at least two letters received by 
him at "Washington, before the war broke 
out, that his title was likely to be contested 
by Coffee's creditors, on the grounds already 
discussed; and in one of these letters Frea- 
nor was particularly referred to as one who 
claimed the title under the "Wheelock judg- 
ment to be void. In answer to these letters, 
and in reference to the threatened contest 
mentioned therein, he writes to Haynes, and 
in a letter bearing date April 6, 1861, among 
other things, says: "As to the Oakland prop- 
erty, you must be governed by your own 
judgment as to its management, and, should 
It be necessary to go to law, employ whom 
you think best" In a letter dated April 0, 
1861, in answering the letter referring to 
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Freanor, and acknowledging the receipt of 
Kogers' opinions that complainant's title is 
invalid, he says, among other things: "As 
to the clause in my letter of August 22, '60, 
you must as in all cases connected with my 
Oakland property he governed by your own 
judgment, and such legal advice as you may 
deem expedient" Thus, in addition to the 
fact that the collection of the demand against 
Coffee, and the completion of the enforce- 
ment of the Wheelock judgment had been 
committed to Haynes by his formal power of 
attorney, dated July 5, 1859, the complain- 
ant, after being infonned that the title ac- 
quired was likely to be attacked by creditors 
of Coffee, and Preanor especially; and of 
the opinion of counsel that his title was 
invalid, further by letter commits the mat- 
ter to Haynes' discretion, with directions to 
employ such counsel as he should deem 
prudent In one of these and in other let- 
ters he directs him to employ Col. Crockett 
in all matters relating to his interests where 
his services could be had. 

In my judgment^ under this power of attor- 
ney, and these subsequent instructions taken 
together, Mr. Haynes was fully empowered 
to employ counsel in the case of Freanor v. 
Jjee, subsequently commenced; and that both 
they and the counsel employed were author- 
ized to pursue the course they did, if in their 
judgment that course was most conducive 
to the interests of complainant That they 
acted in good faith, I see no good reason to 
doubt Soon after the last letter from com- 
plainant referred to was written, the war 
of Rebellion broke out, and complainant re- 
signed his commission in the United States 
army, and withdrew himself within the rebel 
lines, where he continued in the rebel serv- 
ice during the war, and there was no fur- 
ther opportunily to communicate with him 
In relation to the matter. Freanor filed his 
bill against complainant to remove the cloud 
from his title. Mr. Haynes consulted Col. 
Crockett, who had been complainant*s attor- 
ney, and whom complainant had directed 
him to consult in all matters pertaining to 
his interest The facts of the case having 
been fully investigated, both Col. Crockett 
and Mr. Rogers, Haynes' own attorney, were 
of opinion that complainant had no title. 
Upon this hypothesis, the action was in no 
sense necessary to give Freanor a title, for 
that he already had. A decree would only 
serve to remove a cloud upon a title already 
perfect at law. Complainant was without 
title, and without the means, so far as any- 
thing to the contrary appears, to satisfy 
his own judgment from any other source. 
Upon negotiations between Freanor and 
Haynes, brought about through Coffee, it 
was ascertained that by an appearance in 
Freanor's suit on behalf of complainant, 
and consenting to "a decree removing the 
cloud, Freanor would consent to a sale of 
the land, and the payment of the proceeds, 
first, on his own demand against Coffee; 



secondly, the demand of complainant; and, 
lastly, that the balance should go to Cof- 
fee's other creditors. By this means the 
complainant would get all the money due 
him, thereby accomplishing the original ob- 
ject of his judgment, while on the other hand 
he was likely to lose all. Upon the hypothe- 
sis assumed, Freanor was in a position to 
hold the land himself. Nothing could be 
done without his assent, and he was not 
willing to surrender his rights for the bene- 
fit of complainant, although he would do it 
for Coffee's benefit It was, therefore, in the 
minds of complainant's agents, and their 
counsel, only a question whether it was for 
complainant's interest to permit the cloud to 
be removed in consideration of getting the 
moneys due him, or by refusing to enter 
into the arrangement, risk losing all. The 
former course was pursued, and I think 
wisely. It was such a course as any prudent 
counsel would be likely to advise, and any 
prudent business man to adopt, if present 
and acting for himself. I see no good ground 
for supposing that there was any fraud 
perpetrated by any of the parties engaged in 
this compromise. It matters not whether 
Freanor in surrendering his right was actu- 
ated by motives of friendship for Coffee, or 
by a due regard for the intrinsic justice of 
the case. He was in a condition to pre- 
scribe terms, and it cannot be denied that 
he acted with liberality, and a due regard to 
the just claims of all. The arrangement 
agreed upon was subsequentiy carried out, 
and the result was that Freanor obtained 
his money; complainant his; Coffee's other 
creditors theirs; and Coffee was partially, 
if not wholly, relieved from the inconven- 
ience of Insolvency. By the conditions of the 
arrangement under which Freanor convey- 
ed to Thomas J. Haynes, complainant was 
only entitied to receive the amount due 
him. That he received, and after receiving 
his money, he had no further interest in 
the property; and it was no concern of his 
what became of it or its proceeds. 

I do not think that either Haynes or Crock- 
ett, under the circumstances, either exceeded 
his powers, or improvidentiy or unwisely 
exercised them. But if I am mistaken as 
to the powers of Haynes and Crockett, I 
think still that. the judgment entered upon 
the appearance and consent of Col. Crockett 
in Freanor v. Haynes, is valid as to the 
vendees of Haynes without actual notice for 
a valuable consideration. The judgment is 
in all respects regular on its face. Col. 
Crockett was an attorney of the court He 
appeared as such in the case. It is true, his 
appearance refers to his authority as derived 
through Haynes as attorney in fact of com- 
plainant, and the written authority to ap- 
pear is filed and made a part of the judg-^ 
ment roll or record. But the power of at- 
torney to Haynes is not in the record. The 
record stops with the authority given to 
Crockett by Haynes. Whether Haynes was 
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duly authorized or not was a question to tie 
determined by the court, in ascertaining 
whether jurisdiction of the person had been 
acquired; and it must be conclusively pre- 
sumed that the court determined the ques- 
tion of Haynes' authority correctly, and 
upon sufficient evidence. Purchasers were 
not bound to look beyond the record to see 
whether the judge committed any error or 
not They were entitled to rely on the judg- 
ment as they found it. The judgment is 
regular on its face. It does not of itself 
affirmatively show any want of authority in 
Haynes. The judgment is conclusive and 
cannot be collaterally questioned. Hahn v. 
Kelly, 34 Cal. 391; Sharp v. Lumley, 34 Cal. 
615, G16; Ryder v. Cohn, 37 Cal. 89; Qulvey 
V. Porter, 37 Cal. 462; Eitel v. Foote, 39 Cal. 
440; ilahony v. Middleton, 41 Cal. 44; Bias- 
del V. Kean, 8 Nev. 308; Galpin v. Page 
[Case No. 5,205]. 

A point is made, and pressed with some 
earnestness, that if the object of the trans- 
action by which the decree in Freanor v. 
Lee was permitted to be taken, and the 
property conveyed by Freanor to Haynes 
was to get the title out of complainant in or- 
der to protect it from confiscation, the pro- 
ceedings were all void, because complainant 
was at the time an alien enemy, and the act, 
on that ground, unlawful. 

This may have been an additional motive 
in the mind of the counsel of complainant 
to assent to the arrangement contemplated. 
But if so it was merely incidental to the 
main object, which undoubtedly was to se- 
cure the money due to complainant, which 
was in imminent danger of being lost other- 
A\.je than by confiscation. Besides, there 
is nothing to show that Freanor "was in any 
way influenced by such considerations. The 
title conveyed and the trusts imposed by 
him, at least as to parties other than com- 
plainant, cannot be affected by the secret 
motives which actuated the representatives 
of the latter in consenting to the decree. 

It is further claimed that a valid judgment 
could not be obtained removing the cloud 
upon Freanor's title, even if the court could 
get a service of process in any mode recog- 
nized by law, or acquire jurisdiction by 
means of an appearance made by an attor- 
ney duly authorized. The decisions of the 
supreme court settle that question. In U. 
S. V. Grossmayer, 9 Wall. [76 U. S.] 75, it 
seems to be conceded that "a resident in the 
territory of one of the belligerents may have 
in time of war an agent residing in the ter- 
ritory of the other, to whom his debtor could 
pay his debt in money, or deliver to him 
property in discharge of it, but in such case 
the agency must have been created before 
the war began." Now that is the case in 
hand. Coffee was the judgment debtor of 
complainant, whose power of attorney to 
Haynes, and all whose subsequent instruc- 
tions, verbal and by letter, relating to this 
business, were given before the war broke 
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out If Haynes had power to receive the 
debt or property in discharge of the debt, he 
must have had power, notwithstanding the 
war, to enter into these arrangements by 
means of which the money or propertj' could 
be received. Besides, at the present term, 
the supreme court of the United States has 
held in University of Missouri v. Finch, IS 
Wall. [85 U. S.j 106, that a sale of real es- 
tate under a power contained in a trust deed 
given to secure a debt executed before the 
late Civil War is valid, notwithstanding the 
fact that the grantors in the trust deed were 
citizens and residents of the state in insur- 
rection at the time of the sale made while the 
war was flagrant; and the court say: "But 
this court has never decided, nor intention- 
ally given expression to the idea that the 
property of citizens of the rebel states lo- 
cated in the loyal states was, by the mere 
existence of the war, exempted from judi- 
cial process for debts due to citizens of the 
loyal states contracted before the war. A 
proposition like this, which gives an immu- 
nity to rebels against the government not 
accorded to the soldier who is fighting for 
that government in the very locality where 
the other resides, must receive the gravest 
consideration, and be supported by unques- 
tioned weight of authority before it receives 
our assent. Its tendency is to make the 
very debts which the citizens of one section 
may owe to another an inducement to revo- 
lution and insurrection, and it rewards the 
man who lifts his hands against his gov- 
ernment by protection to his property, which 
it would not otherwise possess, if he can 
raise his efforts to the dignity of a civil war." 
So, also, at the present term, in the case 
of Masterson v. Howard, 18 Wall. [85 U. S.) 
99, the court say that the existence of war 
"does not prevent citizens of one belliger- 
ent from taking proceedings for the protec- 
tion of their own property in their own 
courts against the citizens of the other, when- 
ever the latter can be reached by process." 
In McVeigh v. U. S., 11 Wall. [78 U. S.l 
267, the court holds that an alien enemy 
may be sued, though he maj' not have a 
right to bring suits in our courts, and that 
when he is sued he has a right to appear 
and defend, and say: "Whatever may be 
the extent of the disability of an alien 
enemy to sue in the courts of the hostile 
country, it is clear that he is liable to be 
sued." These decisions cover this case. If 
the citizen may sue to recover a debt in his 
own courts due from an alien enemy, he 
may sue to enforce any other right. Frea- 
nor having a right of action, as he claims, 
against Lee to remove a cloud upon his title, 
filed his bill in equity for that purpose. The 
statute of California provided for procuring 
sei-viee against non-residents in such cases 
by publication of summons, so that service 
could have been had in a mode provided by 
law, as well against an alien enemy as 
against other non-residents. Section 22 of 
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tlie California Code of Procedure at the time 
provided tliat, "after tlie filing of tlie com- 
plaint, a defendant in an action may appear, 
answer or demur, whether summons he Is- 
sued or not, and such appearance, answer or 
demurrer shall be deemed a waiver of -sum- 
mons." Before the commencement of the 
war, complainant (Lee) had empowered 
Haynes to employ counsel in any matters of 
litigation that might arise touching his in- 
terests in California, as we have seen, and 
upon the filing of Freanor's complaint, Col. 
Crockett was employed to appear in the case, 
which he did. This gave the court juris- 
diction, even though complainant, at the 
time, was an alien enemy. The other ques- 
tions have been already discussed. 

It ought to be added that I find no offer 
■ on the part of the complainant in his hill to 
return the money he has received under the 
arrangements which he now seeks to set 
aside. If he demands the lands after the 
large increase in value which has accrued 
during the ten years' growth of the city of 
Oakland, before the commencement of this 
action, also enhanced by the improvements 
put upon them by the parties since the trans- 
actions set out have occurred, he certainly 
ought to offer to return the amount of the 
debt received by him in lieu of the lands. 
But aside from this defect in the bill, by 
failing to offer to do equity, I find no ground 
for equitable relief. On the contrary, I 
think, under the circumstances shown, the 
complainant has abundant reason to be sat- 
isfied with the acts of his agents and at- 
torneys, and to congratulate himself, that in 
his efforts to obtain an undue advantage 
over prior lien-holders, he did not ultimately 
lose the advantage to which he was justly 
entitled. The bill must be dismissed with 
costs, and it is so ordered. 
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Case No. 8,20S. 

LEE V. THOMPSON et al. 

[3 Woods, 167.] 1 

Oircuit Court, D. Louisiana. April Term, 1878. 

PftACTioE IS Admiralty — Garsishment — Cos- 
fIjICTixg Claims — Submission op Issues of 
Pact to Repekees— Effect of theib Decision 
—Evidence before Court on Appeal. 

1. It is according to the course and practice of 
•courts of admiralty, where a libelant has obtain- 
ed a judgment in personam against the respond- 
ent, to attach a debt due the latter from a third 
person to satisfy the decree. 

2. A court of admiralty has power to decide 
between conflicting claims to property seized by 
attafhment or on execution. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here repriated by permissiou.1 



3. Wliere a party claims property attached by 
a court of admiral^ to satisfy its judgment, and 
submits his claim to that court, he is bound by 
its decision. 

4. Until the passage of the act of congress, ap- 
proved Feb. It). 1875 [18 Stat. 315], "to facili- 
tate the disposition of cases in the supreme court 
of the United States, and for other purposes," a 
court of admiralty had strictly no power to try 
issues of fact by a jury; but it might, either on 
its own motion or at the instance of the parties, 
submit any question of fact to commissioners or 
referees for their opinion and advice. Their de- 
cision, however, would not, like the verdict of a 
jury, be conclusive of the facts, which would 
finally have to be submitted to the decision of the 
court. 

[Cited in The Empire, 19 Fed. 560.] 

5. In a case where the court of admiralty sub- 
mitted issues of fact to a jury, and the record 
showed that the court was controlled by the find- 
ings of the jury, without consideration of the evi- 
dence, held, that the proceeding was irregular and 
illegal, and if the case were simply one to be af- 
firmed or reversed, it would be reversed. 

6. But where, notwithstanding such error, all 
^he evidence is before the appellate court, that 
court will consider it and render such judgment 
as the evidence warrants. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

The libelant [Hamilton L. Lee] having ob- 
tained a judgment in personam against the 
respondents [James M. Thompson and oth- 
ers], issued an execution thereon, which was 
returned that no property could be found. 
Thereupon the libelant filed a supplementaiy 
petition or libel, alleging that Edward Con- 
ery and J. H. Menge were indebted to the 
respondent Thompson on bond for more than 
the amount due on the judgment, and pray- 
ing an attachment of so much of said debt 
as would satisfy the judgment. Conery and 
Menge being cited to answer this allegation, 
admitted their indebtedness to Thompson, 
which had been converted into judgment; 
but alleged that Thompson had transferred 
the judgment to Doctor Vincent Boagni, and 
that they had been duly notified of the 
transfer. The libelant traversed the assign- 
ment, averring that it was simulated, fraud- 
ulent and void. Whereupon, Conerj- and 
Menge, alleging that they were not inter- 
ested in this question, but were mere stake- 
holders, prayed that Boagni might be cited 
to appear and defend his interest. An order 
for that purpose was made by the court, and 
Boagni appearing, set forth the act of as- 
signment, alleged its bona fides, but except- 
ed to this mode of proceeding, to try the va- 
lidity of his title, insisting that the proceed- 
ing should be a direct action where he would 
have a right to a trial by jury. The court 
then made an order that the matter be tried 
by a juiy, and it was tried accordingly; and 
the jury rendered a verdict that the transfer 
from Thompson to Boagni was a simulated 
transfer. Judgment was thereupon rendered 
that the libelant recover the amount of his 
judgment against Coneiy and Menge. Prom 
this 1udgm.ont Boagni has appealed. 
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Thomas Hunton,, for libelant. 
B. Egan, for respondent. 

BRADLEY, Circuit Justice. I. The first 
question on the appeal is, whether the dis- 
trict court had power to attach the debt due 
from Conery and Menge to Thompson in sat- 
isfaction of the judgment. By the process 
act of 1792, § 2 (1 Stat. 276), the forms of 
writs, executions and other process, and the 
forms and modes of proceeding in suits at 
common law, were required to be the same 
as then used in the state courts, and in suits 
in equity and admiralty according to the 
principles, rules and usages which belong to 
courts of equity and admiralty respectively; 
but subject to such alterations and additions 
as the said courts should deem expedient, or 
to such regulations as the supreme court of 
the United States should think proper from 
time to time by rule to prescribe to any cir- 
cuit or district court concerning the same. 
The supreme court did not adopt any gen- 
eral rules on the subject until long after- 
wards, and the practice in admiralty, includ- 
ing the forms of writs and executions was 
that which prevailed in the states respec- 
tively at the time of the adoption of the con- 
stitution, as modified and regulated from 
time to time, by the district courts respec- 
tively. [Mauro V. Almeida] 10 Wheat. [23 
TJ. S.] 489, 490. In 1828, congress passed an 
act further to regulate process [4 Stat. 278], 
but it was not extended to courts establish- 
ed in Louisiana. 

In 1842, congress passed a further act on 
the subject (5 Stat. 516), by the 6th section 
of which plenaiy power was given to the 
supreme court to prescribe and regulate the 
forms of writs and other process to be used 
and issued in the district and circuit courts, 
and the forms and modes of framing and fil- 
ing libels, bills, answers and other proceed- 
ings and pleadings, in suits at common law, 
or in admiralty and in equity, etc.. and gen- 
erally to regulate the whole practice of those 
courts. Under the authority given by this 
act the supreme court soon afterwards pro- 
mulgated general rules for the practice in 
admiralty proceedings, which are still in 
force so far as not modified by subsequent 
legislation or amendment. By the 21st of 
these rules it was declared, that on decrees 
for the payment of money, the libelant 
might, at his election, have an attachment to 
compel the defendant to perform the decree, 
or a writ of execution in nature of a capias, 
or a fieri facias against goods and chattels, 
and for want thereof he might arrest the 
person. After' the abolition of imprisonment 
for debt this rule was amended and now de- 
clares that, in all eases of a final decree for 
the payment of money, the libelant shall 
have a writ of execution in the nature of a 
fieri facias, commanding the marshal or his 
deputy to levy and collect the amount there- 
of out of the goods and chattels, lands and 
tenements, or other real estate of the de- 



fendant or stipulators. This must be re- 
garded as the paramount law regulating the 
subject of executions on judgments in ad- 
miralty for the payment of money. It is 
true the act of 1872 .(17 Stat. 196) relating 
to the practice of the courts (which has been 
generally incorporated into the Revised Stat- 
utes), requires that the practice, pleadings 
and forms and modes of proceeding in the 
circuit and district courts, in all civil causes, 
other than equity and admiralty causes, shall 
conform to those of the state courts respec- 
tively, including the remedies for reaching 
the property of the debtor upon or supple- 
mentary to execution. 

But the forms of mesne process and the 
forms and modes of proceeding in the cir- 
cuit and district courts in equity and ad- 
miralty, are still to be conformed to the 
principles, rules and usages which belong to 
courts of equity and of admiralty, respec- 
tively, except as expressly modified by stat- 
ute or by rules of court made in pursuance 
thereof, subject, however, to alteration and 
addition by the said courts, and to regula- 
tion by the supreme court; the paramount 
authority of the latter court being still con- 
tinued. See Rev. St. U. S. §§ 913-918. As- 
suming it to be true, therefore, that the proc- 
ess of execution to be issued on money 
judgments in the admiralty, according to 
rule 21, is to be a writ in the nature of a 
fieri facias, leviable upon the goods and chat- 
tels, lands and tenements or other real es- 
tate of the defendant or stipulators, the ques- 
tion remains as to the manner in which such 
writ is to be executed, and as to the course 
to be pursued for obtaining satisfaction of 
the judgment in eases where the writ is In- 
effective for want of leviable property. Is 
there anjrthing in the statutes, or in the rules 
of the supreme court, which would prevent 
the district court from exercising its power 
to reach rights and credits of the defend- 
ant within its jurisdiction in a state where 
that species of property may be thus pur- 
sued in its own courts? Is there anything 
to prevent the district court itself from 
adopting, in this regard, the practice of the 
state courts? The power of the court to 
reach the rights and credits of the respond- 
ent in certain cases is unquestionable. By 
the second rule in admiralty, the court is 
authorized in suits in personam, to issue a 
warrant to arrest the person of the defend- 
ant, with a clause tlierein, if he cannot be 
found, to attach his goods and chattels; or, 
if such property cannot be found, to attach 
his credits and effects to the amount sued 
for in the hands of garnishees named there- 
in; and of course the property so attached- 
may, in default of appearance, be sold to- 
satisfy the debt. This is in strict accord- 
ance with the ancient course in admiralty 
proceedings, and has been confirmed by the 
decisions of the supreme court. See Manro 
V. Almeida, 10 Wheat. [23 U. S.] 473; Atkins 
V. Disintegrating Co., 18 Wall. [85 U, S.1 
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303; and rule 37 in admiralty. Tbis sliows 
that the power of the court is competent to 
reach this species of property (rights and 
credits) and to apply it in satisfaction of the 
libelant's demand. Ordinarily, the respond- 
ent, on appearing, is compelled to give suflGl- 
cient security by stipulators for the payment 
of the judgment But where this is not done, 
and he remains in contumacy, and no cor- 
poreal property can be found to answer the 
execution, there seems to be no good reason 
why the court should not have power by a 
supplementary proceeding to cause his rights 
and credits to be seized by attachment or 
, garnishment, where property of that kind 
is subjected to the payment of debts by the 
local law. 

In Louisiana, rights and credits, as well 
as corporeal movables, are liable to seizure 
on fieri facias. Such effects, therefore, are 
subjected to execution in ordinary cases at 
law, in the circuit and district courts of the 
United States. So that the proceedings in- 
stituted in this case for reaching this species 
of property are neither strange nor unusual, 
nor contrary to the customs and usages of 
the district, but entirely in harmony there- 
with. A rule of the district court of long 
standing (rule 42) directs that on judgments 
in admiralty in personam, a writ of execu- 
tion may issue against the property of the 
judgment debtor in the same manner as in 
ordinary civil cases. This rule is in entire 
harmony with the rule 21 in admiralty, and 
would probably authorize a seizure of rights 
and credits under the writ of fieri facias it- 
self. But the course adopted in this case, 
of garnisheeing the debtors of the defendant 
and citing them to answer interrogatories as 
to 'their indebtedness, instead of proceeding 
directly under the fieri facias, cannot be 
complained of. It was more in accordance 
with the modes of proceeding proper to the 
district court, as a court of admiralty, and 
was more favorable to the garnishees than a 
direct seizure would have been. I think 
there was no error in attaching the debt in 
question for the purpose of procuring satis- 
faction of the libelant's judgment 

n. The next subject to be considered is, 
the trial of the validity cf the transfer from 
Thompson to Boagni of the daim against 
Conery, Menge and others. A regular trans- 
fer was produced, which, under the laws of 
Louisiana, conveyed and transferred to Boagni 
aU the right, title and interest of Thompson. 
The libelant alleged that this was a simu- 
lated transfer. Boagni, as has been shown, 
being cited to sustain it, alleged it to be bona 
fide and for good consideration, and excepted 
to its validity being tried in a proceeding in 
which he could not have a trial by jury. A 
jury was ordered, and the trial went on be- 
tween the libelant and Boagni, and a verdict 
was given that the transfer was a simulated 
one. Now, first, had the district coiui;, sit- 
ting in admiralty, power to try this question? 
Secondly, if it had, was the mode of trial 



valid and lawful, so as to bind Boagni? The 
only direct mode of attacking the bona fides 
of such a transfer in states where the com- 
mon law prevails would -have been by bill in 
equity to set it aside as being simulated and 
fraudulent; in Louisiana, by the revocatory 
action. But the plaintifC iu a judgment when 
he finds or believes that his debtor has made 
a simulated transfer of his property, may 
treat it as null and no transfer; and require 
the property to be seized, and leave it to the 
transferee to take such course as he sees fit 
to vindicate his right. It is so laid down in 
1 Hen. Dig. tit. "Execution," v (a), (3), e, p. 
619, as the result of the authorities, which 
are there referred to, but which I shall not 
take up time to quote. When the seizure is 
made, the party affected thereby and claim- 
ing the property may intervene or not, as he 
sees fit That this is the Louisiana law may 
be seen by a reference to the same, 2 Hen. 
Dig. tit "Pleading," viii (d), (2>, p. 1179. If 
he does intervene, of ccurse he is bound by 
the decision. Now, although a court of ad- 
miralty has no power, by a direct and inde- 
pendent proceeding, to investigate the validity 
of a man's title to his property, except in 
petitory suits relating to the title or right 
of possession of ships or other maritime sub- 
jects; yet, as Incidental to its general juris- 
diction, and for maiutaiuing the same, it has 
plenary power to decide, and frequently does 
decide, conflicting claims to property. "With- 
out such power its jurisdiction woxdd often 
be defeated. 

In all cases of libels in rem, when a party 
appears as claimant, the libelant may con- 
test the truth and validity of his claim. 
Judge Conkling, in his treatise on Admhralty, 
correctly says: "The libelant has a right, by 
a suitable exceptive allegation, to contest the 
proprietary interest of the claimant, and to 
have it formally decided," 2 ConM, Adm. p. 
205. The power of the court to entertain 
such contestations upon aU seizures made 
under its authority would seem to be indis- 
pensable. It is as necessary that it should 
have power to decide between conflicting 
claims to property seized by attachment or 
on execution as in seizures upon libels in 
rem. In Benedict's Admiralty (section 459) 
it Is said: "If the property of a third pei'son 
be attached, he may hitervene by claim, for 
the protection of his property." 'It seems to 
me that the proposition can hardly be ques- 
tioned. Without power to try the validity 
of conflicting claims, the court could not en- 
force its judgments for the payment of money. 
They could always be defeated by fraudulent 
and simulated transfers. If a thn-d party 
comes in to daim the property which has 
been seized, he must submit himself to the 
jurisdiction of the court If he does not 
choose to do this, either volimtarily or upon 
citation, he must, at his own risk, seek such 
other remedy as the law may afford him. 
Perhaps he might sue the marshal for dam- 
ages, or where a a*edit is seized, as in this 
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<i3.se, perhaps he might test his claim by fur- 
ther legal proceedings against the garnishees. 
Whatever remedy he may have when he ab- 
solutely declines the jurisfiiction of the district 
■court, he loses it by submitting to that juris- 
diction. In this ease Boagni, although he ex- 
cepted to the proceeding, nevertheless, after 
he was allowed a ti-ial by jury, he submit- 
ted to it, and went before the jury in litiga- 
tion of his right. Having failed, however, he 
now insists that the trial by jury was an 
illegal mode of trial in the admiralty court, 
and an unauthorized proceeding. 

It is undoubtedly true that a court of ad- 
mu'alty has no power to try causes by jury; 
but there is no reason why it should not, 
either on its own motion or at the desire of 
the parties, submit any question of fact to 
commissioners, or referees, for their opinion 
and advice, and the number of these commis- 
sioners may be twelve as well as any other 
number. But their decision, after all, is not 
like the verdict of a jury, conclusive upon 
the facts; and no bill of exceptions can be 
entertained, and no writ of error can be 
brought to consider such exceptions. The mat- 
ter must be finally submitted to the judg- 
ment of the court, and the court wiU not be 
concluded 'by the verdict, although it may be 
aided in coming to a conclusion. A state of 
things precisely similar to this took place in 
the case of Dunphy v. Kleinsmith, reported 
in 11 Wall. [78 U. S.] 610. There a creditor's 
bill was filed in a territorial court to set aside 
a fraudulent assignment made by the debtor, 
and an issue was made for trial by a jury. 
The trial was had and a verdict given, and 
the court gave judgment upon the verdict, as 
it would have done in an ordinary jury tiial 
at law, without looking at the evidence or 
passing upon the facts of the ease. The su- 
preme court held that this was not a legal 
mode of proceeding, and reversed the decree. 
I should infer from the record in this case 
that a similar course was pursued, and if it 
were simply a case to be aflBormed or reversed, 
I should feel compelled to send it back for 
reconsideration. For whilst the district court 
might very properly have given much con- 
sideration and weight to the finding of the 
jury, it was bound to come to a conclusion 
of its own on the facts, and to disregard the 
verdict if, in its opinion, it was not supported 
by the evidence. But as, upon this appeal, 
aU. the evidence, as the parties have conced- 
ed, is contained in the record, and as the case 
is before this court for retrial, it can do what 
the district coiu:t should have done, if it did 
not. 

Accordingly, I have attentively read the evi- 
dence, and whilst Thompson and Boagni both 
swear that the assignment was made for 
the consideration of an indebtedness which 
Thompson had assumed to pay to Boagni on 
behalf of one Mrs. McHusbands, in 1866 or 
1867, and was absolute and unconditional, it 
appears from the evidence of Boagni that 
this debt of Mrs. McHusbands was secured 



by a note with a mortgage, and the property 
mortgaged not being supposed to be of suffi- 
cient value to protect him (Boagni), Thomp- 
son secured him still further by the transfer 
of the claim in question. These statements 
are inconsistent with each other. An absolute 
and imconditional transfer is very different 
from a transfer by \i ay of collateral secm-ity. 
Then there are other circumstances that are 
calculated to raise a doubt in the mind with 
regard to the bona fides of the transaction. 
Both parties say that a former transfer had 
been made, but when wanted no record of 
it could be found; and, therefore, a second 
act of transfer was passed on the 5th of. 
May, 1875, and still another on the 15th of 
May, 1875. The last act recites that the 
first transfer had been made several years 
before. Why were so many successive 
transfers needed or required? What hap- 
pened in 1875 that made the transfer to be 
wanted? The record discloses the fact that 
the claim, which was a proceeding against 
the steamboat Great Republic, was about 
passing into judgment, and the further fact 
that Thompson informed Boagni that there 
was a judgment against him in New Or- 
leans, and that he thought the judgment of 
Thompson against the Great Republic might 
be garnisheed. Does it not seem most prob- 
able that the act of assignment was wanted 
for the purpose of defeating any such gar- 
nishment, especially as Thompson had de- 
clared that he owed the libelant nothing, 
and that if he got a judgment it would be 
by false swearing. It is to be observed also 
that no explanation is given of the manner 
in which, or reason why, Thompson assum- 
ed the debt of Mrs. McHusbands, in 1866 or 
1867; and Thompson declined to answer the 
fifth direct interrogatory, inquiring whether 
he knew or could set forth any other matter 
or thing which would be of advantage or 
benefit to the parties at issue, or material to 
the subject or to the matters in question; 
and also refused to answer the eleventh 
cross-interrogatory, which inquired whether 
he had any property either in his own name 
or that of other persons; and Boagni also 
made no answer to the said fifth interroga- 
tory. It is further to be obsei-ved that Bo- 
agni never took any care of or gave any at- 
tention to the suit against the Great Re- 
public, but gave power to Thompson to at- 
tend liiereto, who stiU managed and looked 
after it with the same interest and atten- 
tion as if he were the proprietor. Putting 
all these circumstances together, and others 
which the evidence discloses, it does not 
seem at all strange that the jury should 
have come to the conclusion they did, and I 
am unable to say that it was not supported 
by the evidence; and as this was the tribu- 
nal before which Boagni desired to go, I do 
not feel disposed to question the justice of 
the verdict. On the whole matter, it seems 
to me that the decree of the district court 
should be aflirmed. 
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Case No. 8,S03. 

LEE T. THORNTON et al. 

[1 Cranch, O. 0. 589.] i 

Circuit Court, District of Columbia. Jan, 31, 
1810.2 

Set ofe in Equit? — Unliquidated Damages — 
Judgment at Law — Ixjdsctiox. 

Unliquidated damages arising from the non- 
performance of a verbal promise to convey real 
estate made without consideration and under a 
mistake of fac<^ cannot, in equity, be set off 
against a judgment at law, 

[This was a bill in equity by T. S. Lee 
against William Tliornton and Thomas Mon- 
roe,] 

CRANCH, Chief Judge. The facts of this 
ease, as they appear from the bill, answers, 
exhibits, and other evidence, are, that the 
commissioners of Washington had obtained 
judgment at law against the complainant 
for §9,333.33. That M. & N. being indebted 
to the complainant by two promissory notes 
of $1,500 each, and claiming a right to con- 
veyances in fee to their order from the com- 
missioners, of certain lots in Washington, 
offered to secure the complainant by an or- 
der on the commissioners for a conveyance 
of those lots; whereupon the complainant 
•applied to the commissioners to know wheth- 
er they would convey those lots to him in 
fee upon such an order. The commission- 
ers replied that M. & N. had paid for more 
lots than had been conveyed to them, and 
that they, the commissioners, would con- 
vey the lots in question to the defendant up- 
on producing the order of M. & N. for that 
purpose. On the next day the complain- 
ant produced the order, and the commis- 
sioners promised verbally to have the deeds 
drawn as soon as their clerks were at lei- 
sure. On the next day they discovered that 
M. & N. had not paid for the lots, and in- 
formed the complainant of their mistake, 
and refused to convey the lots unless the 
purchase-money should be paid. The com- 
plainant had, before receiving this informa- 
tion, delivered up to M. & N. one of the 
notes, and had promised to deliver up the 
other; but had taken a new engagement on 
the part of M. & N. to pay the $3,000, and 
interest In nine months, in default whereof 
the complainant was to sell the lots; if they 
produced more than the debt and interest 
and costs, he was to pay them the overplus; 
if less, they were to pay him the balance. 

The question, arising upon these facts, is, 
whether the complainant can, in equity, set 
off against a judgment at law, unliquidated 
damages arising from the non-performance 
of a verbal promise to convey certain lots; 
which promise was made without considera- 
tion and under a mistake of the fact of pay- 
ment. If the bill had sought a specific perf orm- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed In 7 Cranch (11 U. S.) 366.] 



ance of such a promise it must have been dis- 
missed upon two grounds:— 1st. Because a 
verbal agreement to convey land is void by 
the statute of frauds; and 2d. Because a 
court of equity will not enforce the specific 
execution of a contract founded upon a mis- 
take of a material fact In such a case 
there would be wanting the very essence of 
an agi-eement, the assent of the mind. 
There would also.be a defect of considera- 
tion. If there be any equity in the case, it 
must arise, not from the non-performance of 
a promise founded on a mistake, but from 
the equitable obligation which a party is 
under to repair da^iage which he may have 
caused by his mistake or ignorance of a 
fact which it was his duty and in his pow- 
er to have ascertained or known, and which 
it was not equally the duty and in the pow- 
er of the injured party to have ascertained 
or known. The fact whether the purchase- 
money had or had not been paid by M. & 
N. was a fact which the commissioners 
ought to have ascertained before they made 
the promise. The ascertainment of that 
fact was within their power, but not within 
the power of the complainant. And if, by 
reason of that promise, the complainant has 
suffered an injury, the commissioners who- 
rashly or negligently made the promise, 
ought in equity to repair that injury, al- 
though they were ignorant of the true state 
of the fact, at the time of the promise. The 
question then is, did the complainant suffer 
any and what injury by reason of the prom- 
ise? The only injury suggested by the bill, 
as arising from the promise, is that the com- 
plainant was induced thereby to give up 
one of the notes for §1,500, and to promise 
to give up the other, and to desist from ar- 
resting Mr. Nicholson; by doing which while 
he was at Washington, the complainant 
might have recovered the whole amount of 
debt and interest; from which he says, it 
appears to him to be ascertained, that by 
reason of the promise and refusal of the 
commissioners to convey the lots, he has lost 
the debt. The promise to give up one of the 
notes, certainly could not injure the com- 
plainant, because that promise, being found- 
ed on a mistake, was not obligatory, and 
the moment he was informed of the mistake 
he might have commenced an action upon 
it; and it appears by the answers that ilr. 
Nicholson remained at Washington a con- 
siderable time after the complainant receiv- 
ed information of the mistake, and might 
have been arrested. Nor did the actual de- 
livery up of the other note injure the com- 
plainant, for as the delivery was founded 
upon a mistake, and upon a consideration 
which had failed, the debt was not can- 
celled by the delivery up or desti-uetion of 
the note which was but evidence of the 
debt. And although the complainant had 
lost part of his evidence, yet there was 
enough left to support the action. The fact ^ 
of the delivery up of the note; 'the fact of 
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the mistake; the fact of the failure of the 
<;onsideration upon which the note was de- 
livered up, were all capable of proof, and 
would have enabled the plaintiff to support 
an action at law, immediately, in some form 
or other, for the amount of the note thus 
given up. If, therefore, after the discovery 
of the mistake, the complainant desisted 
from bringing his action and holding Mr- 
Nicholson to bail, he desisted at his own 
peril. Although the complainant had taken 
a new engagement from M. & N. to pay the 
■debt in nine months, yet as that agreement 
was also founded upon mistake, it was no 
bar to an immediate action by the complain- 
ant against them for the amount of the 
notes. As therefore the promise to deliver 
up one of the notes and the actual delivery 
of the other, did not deprive the complain- 
ant of an immediate right of action upon 
discovery of the mistake; as the mistake 
was discovered within two days after the 
promise and delivery up of the note; as 
no material alteration appears to have taken 
place in the affairs of M. & N. during those 
two days, and as Mr. Nicholson remained 
at Washington, and liable to process a con- 
siderable time after the complainant had 
notice of the mistake, the court cannot see 
how the complainant has been injured by 
the promise of the commissioners to con- 
vey the lots. We are therefore of opinion 
that the injunction should be dissolved and 
the bill dismissed with costs. 

Affirmed by the supreme court of the Unit- 
ed States. 7 Oranch [11 U. S.] 366. 

[NOTE. Mr. Justice Livingston delivered the 
opinion in the supreme court, in which he held 
that the decree, although nominally against pub- 
lic officers, was in reality against the United 
States. The court would not inquire whether the 
plaintiff really suffered any injury from the confi- 
dence which he placed in the commissioners, or 
whether he had really lost his remedy against 
Morris & Nicholson. He also announced that the 
majority of the judges were of the opinion that 
the communication made by the commissioners 
to the plaintiff was gratuitous, not within the 
sphere of their official duties, and that the United 
States could not be injured by it, and that, if the 
defendants had made a title to the plaintiff, aft- 
er the discovery of the mistake except on the 
terms proposed by them, they would have ren- 
dered themselves personally liable to the ijublic. 
The United States cannot suffer for the mistake 
ot the commissioners. "Were it otherwise," says 
the learned justice, "an officer entrusted with the 
sales of public lands, or empowered to make con- 
tracts for sudh sales, might by inadvertence, or 
incautiously giving information to others, destroy 
the lien of his principals on very valuable and 
larae tracts of real estate, and even produce 
alienations of them, without any consideration 
whatever being received. It is better that an in- 
dividual should now and then suffer by such mis- 
takes than to introduce a rule against an abuse 
of which, by proper collusions, it should be very 
difficult for the puolic to protect itself." 7 
Cranch (11 U. S.) 366.] 



LEE (TUCKER v.). See Case No. 14,221. 

LEE (UNITED STATES v.). See Cases Nos. 
15,584-15,588. 



Case No, 8,204. 

LEE V. WELCH. 

[1 Cranch, C. G. 477.] i 

Circuit Coiu^t, District of Columbia. Dec. 
Term, 1807. 

Akrest in Civil Cause —Affidavit to Hold to 

Bail — Whole Debt not Due — Suheties 

NOT Resident. 

When a bond for the payment of money is filed, 

an affidavit to hold to bail is not necessary, and 

the court will not mitigate the bail upon affidavit 

that the whole is not due; nor receive as bail 

persons not resident in the district. 

This was an action of debt on a bond in 
the penalty of six thousand dollars. There 
was an indorsement, the precise meaning of 
which could not well be understood. 

F. S. Key objected, that there ought to have 
been an affidavit to show the precise amount 
claimed by the plaintiff, and moved for 
leave to appear for the defendant without 
special bail. 

But THE COUET (nem. con) upon the 
authority of Smith v, Watson [Case No. 13,- 
124], Jime, 1806, in this com-t, overruled the 
objection. 

Mr. Key then moved the court to limit the 
amount of bail to a cei*tain sum, and said 
he could produce an affidavit that the whole 
was not due. 

But THE COURT refused, and also refused 
to receive persons resident in Baltimore as 
bail. The defendant was committed. 



LEE, The EDWARD. See Case No. 4.292. 

LEE. The R. E. See Cases Nos. 11,690 and 11,- 
691. 



Case No. 8,S04a. 

LEECH et al. v. FRELIGH.2 
Circuit Court, S. D. New York. April 21, 1875. 

COPIRIGHT — TkANSLATIONS. 

[Cited in 2 Morgan, Law of Literature, 306.] 

[This was a bill for an injunction by Han-y 
Harewood Leech, Pelix G. de Fontaine, and 
Charles Dimetry against William G, Fre- 
ligh.] 

Augustus Van Wyck, for plaintiff. 
A. Oakley Hall, for defendant 

Before SHIPMAN, District Judge. 

Motion having been made by the plaintiffs 
in the above-entitled action for a temporary 
injunction to restrain the defendant from 
publishing, printing, representing or perform- 
ing "Round the World in Eighty Days," a 
comedy drama adapted from the French of 
Jules Verne, and the said motion having come 
on regularly to be heard, and on reading and 
filing the notice of motion, bill of complaint 
and affidavits of plaintiffs attached, and af- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Not previously reported.] 
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ter hearing Messrs. Van Wyck, of counsel 
for the plaintiff, for the motion, and A. Oak- 
ley Hall, of counsel for the defendant, in 
opposition thereto, it is ordered that said mo- 
tion for a temporary injunction in the ahove- 
entitled " cause be, and the same is hereby, 
denied. 



I/EB CHOI CHUM (SPARK, The, v.). See 
Case No. 13,206. 

LBE COUNTY (UNITED STATES v.). See 
Case No. 15,589. 

LEE COUNTY (ROGERS v.). See Case No. 
12.013. 



Case 'No. 8,205 

In re LEEDS. 

[1 N. B. R. 521 (Quarto, 138); i 25 Leg. Int. 
140; 1 Am. Law T. Sep. Bankr. 78; 7 Am. 
Law Reg. (N. S.) 693; 6 Phila. 468; 15 Pittsb. 
Leg. J. 361.3 

District Court, E. D. Pennsylvania. April 23, 
1868. 

Act op Bankbuptct — WAniiANTTo Cokfess Jddg- 
ment— conditiok op business — intention op 
Warrant — Suspension of Payment of Com- 
MEuoiAL Paper. 

1. In deciding whether giving a warrant to con- 
fess judgment is an act of bankruptcy, the charac- 
ter of the alleged bankrupt's business may be tak- 
en into consideration; and where it appears that 
the purposes of the warrant of attorney may have 
been to enable the debtor to continue in business, 
and that there was no intention to defeat or delay 
the oi)eration of the bankrupt law [of 1867 (14 
Stat 517)], it is not a sufficient ground for an 
adjudication of bankruptcy. 

2. A suspension of payment of commercial pa- 
per for fourteen days is not, in the absence of 
fraud, an act of bankruptcy. 

[Criticised in Baldwin v. Wilder, Case No. 806. 
Cited in Re Hercules Mut. Life Assur. So.c, 
Case No. 6,402.] 

The alleged bankrupt pfVilliam Leeds] was 
a dealer in live stock. His business done 
through the bank, alone, had exceeded §500,- 
000 per annum. His real estate, worth about 
?8,000, was incumbered to the amount of less 
than half its value. The alleged acts of 
bankruptcy were giving a warrant to con- 
fess judgment, and a suspension of payment 
of his commercial paper for fourteen days. 

OADWALADER, Disti'ict .Judge. This case 
has been ably argued. The p c uliar cl- aracter 
of the business in which the alleged bankrupt 
was engaged must be principally considered. 
He had no such stock in trade as would be 
swept away through the necessary or ordi- 
nary effect of an execution upon a judgment 
under a warrant of attorney. His real estate 
was, moreover, of sufficient value to con- 
stitute an available partial security for such 
a judgment The former course of his tx-ans- 
actions also shows that the purpose of the 
wan-ant of attorney, which constitutes one 
of the alleged acts of bankruptcy, may prob- 

1 [Reprinted from 1 N. B. R. 521 (Quarto, 138) 
by permission.] 



ably have been to^ enable him to continue his 
business. The application of much of the 
evidence would, in an ordinary case, there- 
fore, be different from its application to the 
case before me. After some hesitation I have 
concluded that there was neither such an in- 
tended preference, nor such an intent to de- 
feat or delay the operation of the bankrupt 
law, as to make this warrant of attorney a 
sufficient ground for the adjudication asked. 
The other alleged act of bankruptcy is a 
suspension of payment of his commercial 
paper for a period of fourteen days. I am 
now required to decide whether, in the ab- 
sence of any fraud, such a suspension is an 
act of banioruptcy. This question has, in 
some cases, been heretofore submitted to me 
without argument. The decisions in other 
districts had been that the suspension of 
payment of such paper, though not fraudu- 
lent, was, if continued for this period, an ace 
of bankruptcy. I was not prepared to make 
definitely such a decision. In the cases 
which were thus submitted without argu- 
ment, I followed the decisions in the other 
districts; but stated on the record in every 
case, that the adjudication was not to be 
considered as a precedent. In the case now 
before me the question has been argued. In 
the mean time the point has been decided by 
Judge Mdd, in the district of New Jersey 
(In re Jersey City Window Glass Co. [Case 
No, 7,292]), somewhat differently from the 
decisions in other districts to which I have 
referred. My opinion is, that the suspension 
of payment, unless fraudulent, is not an act 
of bankruptcy, and that in this case it does 
not .appear to have been fraudulent The 
petition is dismissed, but without costs. 



Case Wo. 8,S06. 

LEEDS et al. v. CAMERON. 

[3 Sumn. 488.] i 

Circuit Court, D. New Hampshire. May Term, 
1839. 

Mortgages — Pctorb Advances — At Common 

Law— In New Hajipshire— Costs in Judgment 

op Less than Five Hundred Dollars. 

1. At the common law, a mortgage, bona fide 
made, may be for future advances and liabilities 
for the mortgagor by the mortgagee, as well as 
for present debts and liabilities. 

[Cited in Lawrence v. Tucker, 23 How. (64 

U. S.) 27.] 
[Cited in Ackerman v. Hunsicker, 85 N. Y. 

47; Alexandria Sav. Inst. v. Thomas, 29 

Grat 488; McCarty v. Chalfant, 14 W. Va. 

547; Louisville Banking Co. v, Leonard, 90 

Ky. Ill, 13 S. W. 522.] 

2. Under the statute of mortgages of New 
Hampshire, of the 3d July, 1829 [Laws 1829, p. 
486]. a mortgage is void pro tanto, so far as it is 
intended to secure the payment of any moneys, or 
otlier things, which were not contracted for, or the 
liability for which did not attach, at the time of 
the execution of the mortgage; still it is valid 
for what is actually owing at the time the mort- 
gage is executed. 

[Cited in Stearns v. Bennett, 48 N. H. 401.] 

1 [Reported by Charles Sumner, Esq.] 
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3. In the circuit court of the United States, if 
the sum for which judgment is to be entered is 
less than five hundred dollars, the plaintiff is not 
entitled to costs. 

[Cited in Hamilton v. Baldwin, 41 Fed. 430J 

This "was a plea of land, wherein the plain- 
tiffs demanded against the tenant, James 
Cameron, seizin and possession of certain 
tracts of land therein described, and alleged 
that they were lawfully seized of the pi'em- 
ises within twenty years last past; and that 
the said Cameron hath since entered into the 
premises, and thereof unjustly disseised 
them, and still unlawfully held the premises 
from them. Plea, the general issue. 

To maintain the issue on their part, the 
plaintiffs introduced a deed of mortgage to 
themselves from the said Cameron, dated 
October 25, 1S34, and acknowledged on the 
29th of the same October, conveying to them 
the demanded premises in fee and in mort- 
gage, the condition of which was as follows: 
"Provided, nevertheless, that if the said 
Dorcas and James, or either of them, their, 
or either of their heirs, executors, or admin- 
istrators, shall pay unto the said James 
Leeds, Jr., and Timothy C. Leeds, their exec- 
utors, administrators, or assigns, the sum 
of five hundred dollars in six months, the 
sum of one thousand dollars in one year, 
and the sum of three thousand dollars in 
two years from the date hereof, respective- 
ly, and also shall well and truly pay all 
sums of money, which now are, or may be, 
owing to the said James and Timothy C, 
from the said James Cameron, on account or 
otherwise, with interest on said sums, at 
the rate of six dollars per hundred upon ev- 
ery dollar for every year during said term, 
payable (semiannually), and shall keep the 
buildings, now standing, or which may be 
erected on the granted premises, insured in 
the full sum of thirty-five hundred dollars, 
until said sum and interest shall be fully 
paid, at some one or more incorporated in- 
surance companies, by policies payable to 
the said James Leeds and Timothy 0. Leeds, 
ca- assigns, in case of loss, or shall pay to 
the said James and Timothy 0. Leeds, or 
assigns on demand, such sum or sums of 
money as they may expend as, or for, pre- 
miums for such insurances; then this deed, 
as also three certain promissory notes, sign- 
ed by the said James Cameron, whereby he 
promised to pay to the said James Leeds, Jr., 
and Timothy C. Leeds, or order, the said 
sum and interest, at the times aforesaid, 
shall be absolutely void to all intents and 
purposes." The deed was executed and de- 
livered on the day of its acknowledgment 

At the October term of this court, 1837, an 
auditor was appointed to audit the accounts 
between the parties in the above-entitled 
action, and to report the balance, if any, 
due on the said mortgage. At the Jlay 
term, 183S, the auditor reported as follows: 

"It was admitted, by the parties, that all 
the promissory notes described in the mort- 
gage deed, referred to In the said commis- 



sion, are fully paid and discharged; and 
that, if any thing remains due, it arises 
from an account and a due-bill, the originals 
of which are filed, with other testimony in 
the case, and are produced to me, annexed 
to the original mortgage deed, and of which 
the following are ti"ue copies, namely: 
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"It is satisfactorily proved to me that the 
whole of the said account is justly due from 
James Cameron to the plaintiffs, amoimting, 
in the whole, with Interest to December 15, 
ia3G, to §425 8.) 

■"And that there remains due from 
the said Cameron to the said plain- 
tifEs, on the said due-bill, including 
interest to Dec. 15, 1836, the sum of . . 22 25 



$448 05 



"The additional interest on the 
same, from Dec. 15, 1836, to April 20. 
1838, the date of this Keport, is 36 21 



?484 2G 
"I, therefore, report, that the balance, if 
any, due on the mortgage set forth in the 
plaintiff's declaration, was, on the fifteenth 
day of December, eighteen hundred and 
thirty-six, four hundred and forty-eight dol- 
lars and five cents; and that the additional 
interest thereon up to the day of this re- 
port, is thirty-six dollars, and twenty-one 
cents,— making, in the whole, the sum of four 
hundred and eighty-four dollars and twenty- 
six cents." 

It was in evidence, that the first four arti- 
cles in the said account were sent to the de- 
fendant, by his request, "about October 20, 
1834." Five baskets of Champagne wine 
were sent him in January, 1835, and a bar- 
rel of brandy was sent to him in February, 
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1835. That when tlie defendant -was select- j 
ing the said goods, ahout October 20, 1834, 
it -was said by Mr. Leeds, that these liquors 
were to be secured by, the mortgage, and 
Mr, Cameron agreed and assented to it. 
That when the said mortgage deed was exe- 
cuted, the plaintiffs toot from the defend- 
ant a due-bill for forty-one dollars, payable 
to them for the balance of rent due from 
him to them. It was agreed by the parties, 
that judgment should be rendered for the 
plaintiffs or defendant, as the opinion of the 
court might be, upon the above facts. 

Mr. Emery, for plaintiffs. 

Mr. Hale, Dist. Atty., for defendant. 

Before STORY, Circuit Justice, and ELA.R- 
VEY, District Judge. 

STORY, Chrcuit Justice. This is a suit 
brought upon a mortgage, and the only ques- 
tion, which arises upon the facts agreed by 
the paities and the report of the auditor is, 
for what sum the judgment is to be entered. 
Nothing can be more clear, both upon prin- 
ciple and authority, than that, at the com- 
mon law, a mortgage bona fide made, may 
be for future advances, and liabilities for the 
mortgagor by the mortgagee, as well as for 
present debts and liabilities. I need not do 
more upon such a subject than to refer to the 
case of IT. S. v. Hooe, 3 Oranch [7 TJ. S.] 73, 
and Conard v. Atlantic Ins. Co., 1 Pet [26 
U. S.] 448. 

The only point requiring consideration is, 
whetlier the fourth section of the statute of 
mortgages of New Hampshire of the 3d of 
July, 1829 (Laws N. H., Ed. 1830, tit. 105,) has 
in this respect changed the common law in 
regard to mortgages of lands in that state. 
It is argued by the defendant's counsel, that 
the legislatm-e intended, by the first proviso 
of the fomrth section, to require, not only that 
the defeasance should be in writing, but that 
it should contain such certainty as to the 
money to be secured, or other thing to be 
done, as would supersede the necessity of any 
resort to parol evidence to ascertain the extent 
or amount of the mortgage. It does not ap- 
pear to me, that this is the true or reasonable 
exposition of the language. The words of the 
first proviso are, "That no title or estate in fee 
simple, &e., of any lands, &e., shall be de- 
feated or encumbered by any agreement what- 
ever, unless such agreement or writing of 
defeasance shall be inserted in the condition 
of said conveyance, and become part thereof, 
stating the sum or sums of money to be se- 
cured, or other thing or things to be per- 
formed." Now, if we were to give to these 
words the restricted constniction contended 
for, one effect would be, that the statute 
would defeat all mortgages, given as indem- 
nity to sureties and others upon bonds and 
agreements; for it could not appear in cer- 
tainty upon such mortgages, what loss or in- 
jury the surety or other person would sus- 
tain, as that must depend upon future con- 

15FED.CAS. — 16 
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tingencies. So, if a father should receive from 
a son a mortgage to provide suitable main- 
tenance and support for him during his life, 
the conveyance would, upon this same con- 
struction, be void; for it would be utterly im- 
possible, with certainty, to ascertain, what 
money would from time to time be required 
for such maintenance and support, or what 
loss or damage the breach of the condition 
might occasion. It must depend upon future 
events. There is a large class of cases, which 
would be in this very predicament, occurring 
familiarly in the community. Upon the 
same ground also, no mortgage would be 
good, given to secure "all debts due" to the 
mortgagee, or indeed any debt the amount 
of which was not specifically ascertained 
and stated in the condition. It does not ap- 
pear to me, that the legislature had any 
such broad prohibition in view. It would 
Impose great inconveniences and embarrass- 
ments "in the common transactions of life. 
The wholelanguage of the proviso isperfectiy 
satisfied by considering it to require the na- 
ture and extent of the claim, for which the 
mortgage is given, to be so far set forth, 
as to leave no doubt as to its identity. In 
short, that the statute meant to require, that 
all mortgages should be in writing, and con- 
stitute a part of the conveyance, by which 
the estate was to pass. This was in itself 
most reasonable; as it would enable cred- 
itors in all cases -to ascertain, whether an 
estate granted was absolute or conditional, 
and would cut off many of the temptations 
to create secret, undefined trusts, or fraudu- 
lent and collusive securities. But when a 
mortgage is to secure a present debt, or a 
present liability, its true character is just as 
well ascertained, as if the specific sum were 
pointed out. Indeed, if the sum were stated, 
or the other thing to be performed were set 
forth, still it would be necessai-y to ascer- 
tain by parol evidence, what portiojj of the 
agreement had been performed or money 
paid since the giving of the mortgage. If a 
mortgage were to secure the payment of a 
certain bond or note, contemporaneous with 
or antecedent to the conveyance, it would 
still be necessary to resort to parol evidence 
to ascertain the exact sum due thereon at 
the time of the mortgage, or afterwards, 
when it was sought to be enforced. I can- 
not, therefore, adopt the construction con- 
tended for. The present mortgage, in my 
judgment, falls directiy within the first pro- 
viso of the fourth section of that act; for 
the condition of the mortgage does state "the 
sum or sums of money to be secured, or oth- 
er thing or things to be performed," in per- 
fect compliance with the requisitions of that 
proviso. 

The second proviso, in the same section, is 
in substance that "no title or estate, &c., in 
any lands, &c., which shall hereafter be con- 
veyed in moitgage, as aforesaid, shall be 
held by the mortgagee for the payment of 
any sum or sums of money, or the perform- 
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ance of any other thing, tlie obligation or 
liability to tbe payment or performance of 
whicli shall arise, be made, or conti-acted aft- 
er the execution or delivery of such mort- 
gage." Now, it seems to me, that the legis- 
lature have hei'e expressly intended to cut 
off all mortgages for the payment or secu- 
rity of any moneys or other things, which 
were not contracted for, or the liability for 
which did not attach at the time of the ex- 
ecution of the mortgage. It seems to me, 
therefore, verj' clear, upon the words and in- 
tent of the act, that no mortgage can be 
valid for any future advances or accounts 
between the parties, which were not a mat- 
ter of right and positive obligation between 
them at the time of the mortgage. A mere 
provision for prospective advajices or ac- 
counts, resting in the discretion of the par- 
ties or either of them, would seem to be the 
very mischief against which the second pro- 
vision is aimed. Whether the enactment be 
founded in a wise public policy, or not, is a 
question with which this court has nothing 
to do. The judgment must, therefore, be 
restricted to the items of the account which 
were contracted for and delivered before the 
date of the mortgage. The two items of 
account, reported by the auditor, under the 
dates of the 7th February and the oth of 
May, 1835, and also the due-bill of the 29th 
of October, 1834, must be rejected. Judg- 
ment ought to be given for the other items 
and interest. The district judge concurs in 
this opinion; and, therefore, let the condi- 
tional judgment be entered accordingly. If 
the sum, for which the judgDient is to be en- 
tered, is less than five hundred dollars, the 
plaintiffs are not entitled to costs. The de- 
fendant is not entitled to costs in a case of 
this sort; for the defence is grossly inequi- 
table, and contrary to the positive agree- 
ment of the defendant 
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LEEF V. GOODWIN et al. 

[Taney, 460.] i 

Circuit Court, D. Maryland. Dee. 2, 1841; Jan. 

7, 1842. 
Maiutime Lies — Repairs — Joint Owxeusoip — 
Unknown Owner — Appuopkiation of Pay- 
ments — Rdnnisg Accocnts. 

1. Where work was done upon a vessel owned 
by two persons, but registered in the name of one 
only, and the libellants, who did the work, had no 
knowledge, at the time, of the interest of the 
other owner; held, that the owner, whose name 
did not appear in the register, was liable, as well 
as the other. 

2. According to the principles upon which 
payments are appropriated, the debtor, if he 
pleases, has a right to make the appropriation; 
if he omits it. the creditor may make it; if both 
omit it, the law will apply the payments accord- 
ing to its own notions of justice. 

3. In cases of running accounts between the 
parties, unless there are some particular circum- 
stances to vary the rule, the payments ought to 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



be applied to extinguish the debts according to 
priority of time. 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland.] 

The appellees in this case [Caleb Goodwin, 
Andrew Flannigan, and Samuel Trimble] 
filed their libel in the district court against 
the appellant [Henry Leef] and Luke League, 
as joint owners of the schooner Light, to re- 
cover for work and materials furnished said 
vessel. The appellant resisted the claim on 
the ground that the work and materials were 
contracted for by Luke League, the other 
owner; and on the further ground that the 
whole amount claimed had been paid. Luke 
League, the other defendant, admitted the al- 
legations of the libel to be true. The disti-ict 
court (Heath, J.) rendered a decree for the 
libellants for the sum of $275 88, with inter- 
est from the 1st of June, 1840, and costs; 
from which decree the appellant appealed to 
this court 

Stewart & Baker, for appellant 
Wm. H. Gatchell, for appellees. 

TANEY, Circuit Justice. In this case, it 
appears from the accounts, that the libellants 
are ship-carpenters, carrying on business at 
the city of Baltimore, and that there was a 
running account, for several years, between 
them and Luke League, who was one of the 
respondents in the district court, and who 
has not appealed from the decree of that 
court 

The account consists of charges for work 
done for different vessels, and materials 
found by the libellants, at the request of 
Luke League, .and of sundry credits given, 
from time to time, some of which are appro- 
priated to the work done upon particular 
vessels, and some of them without any spe- 
cific appropriation. There are a few items 
in the account not charged for work upon 
any particular vessel; but generally the ves- 
sel is named. The claim made by the libel- 
lants in this case is for repairs and altera- 
tions of the schooner Light; and this claim 
is a part of the charges against Luke League, 
in the running account above mentioned. 
The principal items In relation to this con- 
troversy are charged in June and July, 1839, 
at which time, the schooner underwent con- 
siderable alterations, so as to convert her 
from a vessel suited to the navigation of the 
Chesapeake Bay, to one fitted for the sea. 
There are two inconsiderable charges in the 
March preceding, and one in the October 
following, but the principal part of the claim 
appears to have arisen in June and July, 
1839. 

At the time the work was done upon the 
schooner, the appellant and Luke League, 
the two respondents in the district court, 
were joint owners of the vessel, but she was 
registered in the name of League only, and 
the libellants had no knowledge of the inter- 
est of the appellant. Acting under the im- 
pression that League was the sole owner, 
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the charges were made against Mm, as be- 
fore mentioned; lie has since become insol- 
vent, and the libellants insist that a balance 
is still due to them for the work done upon 
the Light, which they are entitled to recover 
from the appellant. 

Undoubtedly, the appellant as well as 
League, is answerable for this claim, if it 
has not already been discharged. But the 
appellant contends that it has been dischar- 
ged; and as there is no controversy about 
the original amount of the debt, the whole 
dispute turns upon the application of the 
payments which were, from time to time, 
made by League; and whatever credits 
would have been applicable to this particu- 
lar claim, in case League had been the sole 
owner of the schooner, must enure also to 
the benefit of the joint owners. His ad- 
missions, in his answer in the district court, 
do not bind the appellant. 

The general principles upon which pay- 
ments are to be appropriated, are clearly 
stated by the supreme court in the case of 
the United States v. Kirkpatrick, 9 Wheat. 
[22 U. S.] 73T. The debtor, if he pleases, 
has a right to make the appropriation; if 
he omits it, the creditor may make it; if 
both omit it, the law will apply the payments 
according to its own notions of justice. And 
in eases of running accounts between the 
parties, unless there are some particular cir- 
cumstances to vary the rule, the payments 
ought to be applied to extinguish the debts 
according to the priority of time. 

In applying this principle to the case be- 
fore the court, it appears from the books of- 
fered in evidence, that the account con- 
tinued between the libellants and League, 
until July ISil, being about two years after 
the work was done to the Light; sundry 
charges, during this period, are made against 
League, and credits given him to a consider- 
able amount. One of these credits is spe- 
cifically appropriated . to the account; the 
others appear to be general credits; but it 
is difficult, from the short entries in the 
books, to determine whether some of the 
credits may not have been intended by the 
enti'ies to be specifically appropriated, and 
they may, perhaps, be more satisfactorily ex- 
plained by further proof. 

The auditor of this court is, therefore, di- 
rected to state from the books of the libel- 
lants, the account between the parties to the 
present controversy, applying the credits, ac- 
cording to the principles hereinbefore laid 
down. It is unnecessary to go further back 
with the account than January 13th, 1839, 
when a balance appears to have been struck, 
and League found to be indebted in only 
the small sum of .?10 44. The auditor is also 
directed to take such further evidence as 
may be adduced by either party, in explana- 
tion of the credits in the account, or any of 
them; and to state such account as either 
of the parties may deem conformable to the 
rules herein prescribed for the application 



of the payments; and to report his proceed- 
ings under this order, to the couxt, as soon 
as conveniently may be done. 

On the 31st of December, 1841, the auditor 
filed the following report: 

"The auditor humbly reports to the court, 
that in obedience to the order of the 2d day 
of December, 1841, passed in this cause, he 
lias examined such witnesses as were pro- 
duced by the pai-ties, together with the docu- 
mentary testimony laid before him; and 
therefrom stated two accounts. No. 1 and No. 
2, which are hereto annexed. 

"The documentary testimony, in addition 
to the books of the appellees, consisted of a 
receipt of Luke League filed by the appel- 
lant and herewith returned; and the oral 
evidence was furnished by two witnesses 
produced and sworn on the part of the ap- 
pellees. To one of these, Luke League, the 
proctor for tlie appellant objected, as incom- 
petent, and his examination was taken sub- 
ject to exception. 

"Hooper was examined in chief, to prove 
that the item of credit in the books under 
date of July 8th, 1840, was fifty dollars too 
large; it appeared by him, that League had 
done work on a vessel to the amount of §800 
and upwards, and had a claim, accordingly, 
one-half of which was assigned to the ap- 
pellees; he afterwards, -however, agreed to 
deduct $100 from the bill, and the appellees, 
in consequence, submitted to the deduction; 
received $50 less than the amount of the 
credit. Upon cross-examination, the wit- 
ness stated, that the agreement to make the 
deduction, was ^concluded about three 
months after the work was done, that is, late 
in the spring. 

"Luke League swore that the appellant 
and himself owned jointly the Leander, 
Neptune and Light, and that they, together 
with one Mason, owned the O'Kelly, which 
is mentioned in one of the bills, by the 
name of the new schooner; that he paid 
the whole of the Neptune and Leander's 
bills, and all that was paid on the Light's 
bills; that his account against the appel- 
lees, was nearly as much as their account 
against him, which is filed among the pa- 
pers, dated 1st January, 1839; that the bal- 
ance claimed by the libel and how it was 
ascertained, was shown to and approved 
by him before he filed his answer in the 
district court; that he agi*eed to deduct $100 
from the bill against the B. Sumner, half 
of which was assigned to the appellees, and 
did so, some time after the bill was ren- 
dered. 

"Upon cross-examination, he stated that 
the bill of the appellees against him, filed 
with the papers, was rendered by them to 
him; that he and Leef had a settlement and 
compromised, he agreeing to 'take $250, and 
Leef's assumption of parts of some bills in 
lieu of 600 or 700 dollars to which he 
thought himself entitled; that Leef's as- 
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sumption was of tlie one-half of two bills 
against the Light for sails and copper, and 
amounted to $255 36; that the only bills 
against the Light, at that time, were these 
two, and that of the appellees; that de- 
ponent assumed to pay tite other half of the 
copper and sails bill, and the whole of the 
bill of the libellants; that prior to the com- 
promise, Leef had paid some bills, and de- 
ponent others, and that the receipt shown 
him was the one which was given by him 
to Leef at the time of the compromise. 

"Upon the evidence thus furnished him, the 
auditor has stated two accounts, Nos. 1 and 
2. By the first, the debits on the appellee's 
books are extinguished by the credits there, 
according to the priority of the charges; and 
by the second, it is shown, what items of 
charge against the Light remain unsatisfied, 
after such an appropriation of credits. The 
amount chargeable to the Light, is thus as- 
certained to be the sum of $107 01. 

"No evidence was offered to show that any 
of the several credits were applicable to par- 
ticular items of charge, and thfey have been 
treated accordingly as general payments. 
The testimony above detailed in reference to 
the reduction of one credit, by the sum of 
§50, seemed to the auditor satisfactory, and 
he has therefore allowed it. 

"J. Mason Campbell, Auditor. 

"Auditor's fees, $14. 

"31st of December, 1841." 

No. 1. 

Luke League in account with Caleb Goodwin & 

Co. 

1839. Db. 

Jan. 13. To balance - §10 44 

Schooner Sarah Ann 5 17 

Feb. 4. " Neptune 67 50 

" 20. « " 5881 

" 25. " " 8 23 

Mar, 7. Schooner Light 2 82 

" Hetta Jackson 1 23 

" 13. Caulking boat 1 8S 

" 31. Schooner Neptune 50 

« 23. " SarahAnn 3139 

« 26. " Light 18 53 

April 11. SundriesD.&L 2 50 

$203 49 
Deduct credit ... 30 00 

April 20. To balance S18S 49 

" 27. New schooner 8140 

Hetta Jackson 5 60 

« 24. " 28 01 

« 26. Sundries 160 

May 6. New schooner 49 66 

" 23. Schooner Sarah Ann 2 20 

" 28. Dreger & League, sundries... 3 00 

June 14. Schooner New Light 345 59 

July 6. " 159 76 

SS65 31 
Deduct credits 864 93 

July 6. To balance S 38 

No. 3. 

1839. Dr. 

July 6. To balance unsatisfied of bill 

charged this day § 88 

" IS. Charge this day 100 58 

Oct. 16. Charge this day 6 05 

§107 01 



1839. Cr 

Julv 'l3. Old mast '. S 7 00 

« 23. Sundries 5 00 

1840. 

May 30. By bill 853 4S 

July 8. Sundries, bill 850 60 

1841. 

Jan. 28. Sundries 142 85 

SS64 93 

TANEY, Circuit Justice. In this case, the 
court, after hearing the proofs offered by each 
party, and after the case had been fully 
argued by counsel on both sides, passed an 
order, on the 2d day of December last, re- 
ferring the books and accounts produced in 
evidence to the auditor, with instructions as 
to the principles upon which the credits 
should be allowed. The auditor filed his re- 
port on the 31st of December, and the court 
gave to each party time to file exceptions to 
the report, until the meeting or the court on 
this day. Some new testimony has been tak- 
en by the auditor, but none that throws any 
new light upon the subject referred to him, 
except that of an over credit of $50 in the 
books of the libellants against themselves, 
which has been corrected by the auditor. 
No exceptions have been filed to the report 
by either party. It is, therefore, this 7th 
day of January, 1842, by the circuit court of 
the United States for the Fourth circuit in 
and for the Maryland district, ordered, ad- 
judged and decreed that the report made by 
the auditor, be and the same is hereby af- 
firmed; and that the said Heni-y Leef pay to 
the libellants the sum of §107 01, with inter- 
est from the 16th day of October, 1839, each 
party to pay their own costs, and each to pay 
the one half of the auditor's fees. And that 
so much of the decree of the district court as 
is inconsistent with this decree, be and the 
same is hereby reversed. 
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In re LE FAVOUR. 

[8 Ben. 43.] i 

District Court, E. D. New York. Feb.. 1875. 

Bankruptcy— Opening Abjudication Made by 
Default. 

1, A motion was made on behalf of a bankrupt, 
against whom an adjudication had been made by 
default, to have the default opened and to be al- 
lowed to file an answer. The answer proposed did 
not deny the act of bankruptcy, hut denied that 
the petitioners were creditors or constituted one- 
quarter in number and one-third in value of the 
creditors of the bankrupt. 

2. The court ordered a reference to the regis- 
ter to examine witnesses on notice as to the fact 
whether the petitioners did constitute one-quarter 
in number and one-third in value, and the regis- 
ter reported that they did. Edd. that the court, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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horns satisfied with the conclusion of the regis- 
ter, would not open the default to allow the inter- 
position of an answer without merit. 

[In the matter of Israel Le Favour, a 
bankrupt] 

BENEDICT, District Judge. This is a mo- 
tion to set aside an adjudication of bank- 
ruptcy entered by default, and for leave to 
file an answer. The answer desired to be 
filed contains no denial of the act of bank- 
ruptcy, but is simply a. denial that the peti- 
tioners are creditors of the bankrupt and 
that they constitute one-quarter in number 
and one-third in value of all the creditors 
of the bankrupt. Under a preliminary or- 
der of the court, a reference was ordered to 
the register to examine witnesses, on no- 
tice, as to the fact whether the petitioners 
do constitute one-quarter in number and one- 
third in value of the creditors of the bank- 
rupt; the result of which reference is a re- 
port of the register that the petitioning 
creditors do constitute one-quarter in num- 
ber and one-third in value of the creditors 
of the bankrupt. On this report the motion 
to open the default and to set aside the pro- 
ceeding has been renewed. Upon the only 
issue sought to be raised by the answer, I 
am satisfied with the conclusion arrived 
at by the register. I see no reason for set- 
ting aside the adjudication, chiefly for the 
-purpose of allowing ihe interposition of a 
defense which appears to have little merit. 
The motion to open the default and set aside 
the proceedings is therefore denied. 
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Case 3Sro. 8,209. 

liE FRANC T. RICHMOND. 

[5 Sawy. 601.] i 

Circuit Court, N. D. California. Aug. IS, 1864. 

Mexican Land Grants— Bounbart — Ixcokable 
Uncektaintt Void — Deed — Presumption as to 
Seal— Tenant in Comsion—Recovekt agaixst 
Trespasser. 

1, Where the boundary line in the deseripiion 
of land in a conveyance is given as running from 
a creek which is several thousand feet in length, 
without other designation of the starting pointy 
and the Ime can be run so as to comply with the 
conditions of the description if it start from any 
position on the creek, the particular tract intend- 
ed hv the grantor is incapable of identification; 
the description is affected by incurable uncertain- 
ty, and the deed is inoperative on that ground. 

2. A conveyance of real property in California 
in 1864 could only be made by deed, and that im- 
ports an instrument under seal; but as the stat- 
ute then in existence, in providing for the record 
of deeds, did not require any note or entry by the 
recorder of the existence of a seal to the original, 
and yet made conies from the records admissible 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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with the like effect as the original, when the lat- 
ter were beyond the possession and control of the 
party, the existence of the seal to the origmal 
will be presumed from the statement in the con- 
cluding clause in the instrument that the grantor 
affixed thereto his seal, and from the attestation 
clause that the instrument was sealed in the pres- 
ence of the witnesses. 
[Cited in Todd v. Union Dime Sav.* Inst., 118 
N. Y. 347, 23 N. E. 301.] 

3. One tenant in common of real property can 
recover in ejectment tiie entire demanded premises 
against parties in possession by adverse claim, if 
he represent the better title. 

This was an action [by Charles Le Franc 
against Frank Richmond] for the possession 
of a tract of land in Santa Clara county, and 
was tried by tlie court without the inter- 
vention of a jui7, by consent of ^parties, at 
the .Tuly term of 1864. 

Hall & Cutler McAllister, for plaintifiC. 
Spencer & Jarboe, for defendant. 

FIELD, Circuit Justice. This is an action 
of ejectment to recover a part of the tract 
known as the "Raneho of San Juan Bautis- 
ta," situated in Santa Clara county. Both 
parties deraign their title from a common 
source— from Augustine Narvaez, the grantee 
of the Mexican government. The defendant 
claims under an instrument purporting to 
be a conveyance, executed in 1847, to An- 
dreas Martinez, a son of the Mexican grantee. 
This instrument is signed not omy by Au- 
gustine Narvaez, but by five of his sons; but 
as it nowhere appears that the sons ever ac- 
quired any interest in the rancno, the in- 
sti-ument is treated as the conveyance of the 
father alone. It described the premises con- 
veyed as part of the grantee's tract of land— 
"that is to say, from the CapitanciUos creek,' 
cutting through the middle of the small hill 
to a point adjoining Jos6 Emandez;,.up to the 
range of Blue Hills." The grantor evidently 
intended to give to his son that part of his 
tract which was cut of£ by a straight linerun- 
ning from some point on the CapitanciUos 
creek, a stream bounding the ranciio on the 
south, through the center of the small hill, 
the position of which was well understood, 
to the property held by Ernandez, and thence 
to the range of Blue Hills. The difficulty 
with the description arises from the omission 
to give the starting point of the line on the 
creek, or the point where the line strikes the 
property of Ernandez. The creek extends 
along the raneho a distance of over eight 
thousand feet, and any position upon it may 
be indifferentily taken as the stai-ting point, 
and the line run so as to meet the conditions 
of the description. The tract deeded can not, 
therefore, be located with certainty until the 
starting-point is established. Evidence was 
admitted of the circumstances under which 
the instrument was executed, but it furnished 
no aid in determining the matter. The par- 
ticular tract intended by the grantor remains 
incapable of identification. The description 
given is afEected by incurable uncertahity. 
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and the deed must be declared inoperative on 
that ground. 1 Greenl. Ey. 300. 

The case must, therefore, rest upon the suf- 
ficiency of the title of the plaintiff. He 
claims through several mesne conveyances 
from Narvaez, the first of which was ex- 
ecuted to one Blanchard, in October, 1852. 
The original of this conveyance was not in 
the possession or under the control of the 
plaintiff; and upon admission of the fact, a 
copy from the records of the recorder of the 
county where the land is situated was pro- 
duced, and offered under the statute. The 
copy did not show that any seal was attached 
to the original, and, assuming that such was 
the fact, the objection was taken that the title 
did not pass by the instrument. 

There is -no doubt that a seal is essential to 
a conveyance of real propeiiy. There may 
be certain possessory rights to mines and 
water privileges on the public lands, which 
are held, in this state, to pass by simple un- 
sealed bills of sale, but these are exceptional 
cases. Ortman v. Dixon, 13 Cal. 36. The 
general doctrine with reference to instruments 
by which real property is transferred is the 
^^ame in California as in other states— the in- 
stilments must be sealed. The transfer in- 
ter vivos can only be made by deed, and a 
deed implies sealing; its definition is "a writ- 
ing sealed and delivered by the parties." 2 
Bl. Comm. 295. "But it is not necessaiy," 
says Sugden, "that an impression should he 
made with wax or with a wafer. If the seal, 
stick or other instrument used be impressed 
by the party on the plain parchment or paper, 
with an intent to seal it, it is clearly sufil- 
eient; and, therefore, when the instrument is 
(purpoi-ts to be?) a deed, and on proper 
stamps, and it is stated in the attestation to 
have been sealed and delivered In the pres- 
ence of the witnesses, it will; in the absence 
of evidence to the contrary, be presumed to 
have been sealed, although no impression ap- 
pear on the parchment or paper." 1 Sugd. 
Powers, 282. 

The presumption thus indulged is more just 
and natural where the original instrument is 
lost, and resort is had to secondary evidence 
of its contents. The sta,tute, in providing for 
the record of deeds, does not require any note 
or entry by the recorder of the existence of a 
seal to the original; yet copies from the rec- 
ords are made admissible in evidence with 
the like effect as the originals, when the latter 
are beyond the possession or control of the 
party. The existence of the seal to the orig- 
inal must, therefore, in the majority of cases, 
where copies are used, be a matter of pre- 
sumption, and the fact may be fairly pre- 
sumed from any expressions in the conclusion 
of the instrument, as in the copy produced in 
the present case, or in the attestation indicat- 
ing that a s^l was affixed. Smith v. Dall, 
13 Cal. 510; Math. Pres. Ev. 39. 

From Blanchard, the grantee of Narvaez, 
the title to one undivided half of the premises 
is traced to the plaintiff, through several in- 
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termediate conveyances, all of which are ex- 
ecuted in due form— at least, no objection to 
their form or efficacy has been urged. The 
title to the other undivided half is traced 
through a conveyance by the sheriff, executed 
upon a sale under a decree rendered in a suit 
for the foreclosure of a mortgage given by 
Blanchard to one Sansevaine. The latter as- 
signed the mortgage to Moss, and he brought 
the suit for the foreclosure. In the suit, per- 
sonal service of the summons was not made 
upon the defendant. Service was attempted 
by publication, but to the affidavit upon 
which the publication was ordered, various 
objections are urged. It is unnecessai-y to 
consider these objections, for if they should be 
deemed well taken, and the decree upon 
which the sale was made held a nullity, the 
plaintiff would still be entitled to recover as a 
tenant in common with Blanchard of an un- 
divided half of the premises. The rule has 
been long settled in this state, that one tenant 
in common can recover in ejectment the entire 
demanded premises as against parties in pos- 
session by adverse claim, if he represent the 
better title. Collier v. Corbett, 15 Cal. 1&'{; 
Stark V. Barrett, Id. 371; Touchard v. Crow, 
20 Cal. 162; Mahoney v. Van Winkle, 21 Cal. 
583. 

I do not find any difficulty in determining 
the initial point of the land described in the 
deed to Blanchard, and in the intermediate 
deeds from him. It is at the junction of the 
Arroyo de los Capitancillos with the bound- 
ary line subsequently established by the sur- 
veyor-general of California, under the decree 
of the district court confirming the grant to 
Nan-aez. It follows that judgment must ho 
rendered for the plaintiff, and it is so ordered. 



Case Wo. 8,310. 

LEGER V. RICE. 

r28 Leg. Int 309; 8 Phila. 167; 4 Chi. .Leg. 
News, 7.] 

Circuit Court, E. D. Pennsylvania. Sent. 28. 
1871. 

COSSTITUTIOXAL LaTV- OBLIGATION OF COVTHACTS 

— Dedication — Legislative Power— Act 
Containing moke than One Subject. 
[1. A plot of ground in Philadelphia was dedi- 
cated by William Penn to general puljlic use. 
Subsequently the legislature of Pennsylvania 
modified the beneficial use of the plot, and pro- 
vided for the building thereon of municipal build- 
ings. It was claimed that this act violated the 
constitutions of the United States and of Penn- 
sylvania prohibiting acta impairing the obliga- 
tion of contracts, add, that the dedication to 
general public use did not preclude such legis- 
lation.] 

[2. The mere abuse of constitutional power by 
the legislature is s subject for legislative repeal, 
and not for judicial redress.] 

[3. The general allotment of a plot of ground 
for certain municipal purposes, subject to a vote 
of selection by the voters of this city does not 
render void the act so allotting, because other 
provisions of the act take immediate effect.] 

[4. The constitution of Pennsylvania prohibits 
the enactment of a law containing more tiban one 
subject, and requires that subject to be clearly 
expressed In the title thereof. Quaere, whether 
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an act inToIving alternatives, mutually depend- ' 
ent, whose title specifies all the purposes except 
one, and that consequential, is unconstitutional.] 

[This was a bill in equity, filed by Henry 
Leger, a citizen of the state of New York, 
against John Rice, Theodore Cuyler, Sam- 
uel C. Perkins, John Price Wetherill, Lewis 
0. Cassidy, Henry M. Phillips, William S. 
Stakeley, Henry W. Gray, Daniel M. Fox, 
Samuel W. Cattell, Henry Hnhn, citizens 
of Pennsylvania, asking for an injunction 
against the defendants to restrain them 
from proceeding in any manner in the con- 
struction of certain public buildings in the 
city of Philadelphia by virtue of an alleged 
authority contained in an act of assembly 
of Pennsylvania approved August 5, 1S70 
(P. li. 1871, p. 1548), and also asking that 
said act be declared unconstitutional and 
void. 

[The said act provided, according to its 
title, "for the erection of all the public build- 
ings required to accommodate the courts, 
and for all municipal purposes in the city of 
Philadelphia and to require the appropria- 
tion by said city of Penn Square, at Broad 
and Market streets, to certain institutions 
(such as the Academy of Fine Arts, Frank- 
lin Institute, etc.), in the event of said square 
not being selected by a vote of the people as 
a site for said buildings." 

[The act designated the defendants to be 
commissioners for the erection of said build- 
ings, giving them power to fix the compen- 
sation of employes, elect their own members 
to fill vacancies, to erect buildings upon ei- 
ther Washington or Penn Squares, as deter- 
mined by the vote of the citizens, held at 
an election authorized by the act of March 
30, 1870 (P. L. 1870, p. 677), which act pro- 
vided that the citizens of Philadelphia coun- 
ty should by ballot express their preference 
for a site for public buildings in said city, 
provided, however, that the buildings should 
not be placed in Independence Square. 

[The said commissioners were also em- 
powered to make requisitions upon councils 
for funds, and at the proper time remove 
certain buildings from Independence Square. 

pet was alleged that said act was uncon- 
stitutional, because it contained three dis- 
tinct subjects, the second of which was not 
mentioned in its title, viz.: (1) The construc- 
tion of public buildings by the commission- 
ers on either Penn or Washington Squares; 
(2) the removal of buildings on Independ- 
ence Square; (3) the contingent donations of 
Penn Square to four private corporations. 

[Also because the legislature had delegat- 
ed to the voters of Philadelphia the power 
to legislate upon the question whether cer- 
tain real estate, of great value, and thereto- 
fore used for public purposes by prescrip- 
tion, should be given away to certain pri- 
vate corporations, in violation of the consti- 
tution of the United States and that of 
Pennsylvania.] 



OADWALADER, District Judge. Consti- 
tutional power, and especially legislative 
power, may be greatiy abused, where it is 
neither usurped nor exceeded. In such a 
case the only remedy is legislative appeal. 
Judicial redress cannot be invoked. The 
constitutionality of the act of the legisla- 
ture is disputed on the grounds that: (1) 
It is a violation of the constitutional amend- 
ment of 1864, which prohibits the enactment 
of a law containing more than one subject, 
and requires that that subject be clearly ex- 
pressed in the title. (2) It violates the pro- 
visions of the constitution of the United 
States prohibiting state legislation impairing 
the obligation of contracts, and the provi- 
sion of the constitution of the state in nearly 
the same words. The provision for what 
was to have been done if Washington 
Square had been selected by a majority of 
votes for the location of the buildings, was, 
in effect, a delegation of legislative power. 

First. t>n the first point it suffices to ob- 
sei-ve, that the subject was a compound one 
involving alternatives mutually dependent or 
consequential. The title specifies all the pur- 
poses of the act except one, which is di- 
rectly consequential. If such a law is un- 
constitutional, the question is not so clear 
that it should be decided by a single judge 
at an interlocutory hearing. 

Second. The argument under the second 
head is that Penn Square having been ded- 
icated by Mr. Penn, the former proprietary, 
to general public use, the legislatoire could 
not constitutionally modify the grant. The 
proprietary certainly could not have resum- 
ed, abrogated, or modified it. Under the 
frame of government of 1701 all powers of 
legislation were vested in the provincial as- 
sembly. That body could, I think, have 
modified the beneficial use by such an act as 
that in question. The argument is, that un- 
der the constitution the legislature, of the 
state could not do so. I am of a different 
opinion. The dedication to public use did 
not preclude such legislation. Whatever may 
have been decided in one *or two other 
states, neither the decisions of the supreme 
court of the United States, nor those of the 
supreme court of Pennsylvania support the 
argument 

Third. As the contingency of the selection 
of Washington Square did not become abso- 
lute, the argument that it was inseparably 
connected with the legislative provisions 
which toot effect is a very refined one, per- 
haps too refined. I am, however, of the 
opinion that the question of the allotment of 
Penn Square to the purposes contingentiy 
specified in the act was not imconstitution- 
ally left to a local vote. 



LEGG (DEAN v.). See Case No. 3,709. 
LEGG (SIMPSON v.). See Case No. 12,883. 
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Case No. 8,211. 

LEGGETT v. STEELE. 

[4 Wash. 0. O. 30o.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1822. 

Dower — Laxd Awen^ated — Improved bt Pdr- 
OHASER— From What Part Doweb Assigned. 

1. In a bill for dower, against the purchaser 
from the husband, the dower is to be laid ofE by- 
metes and bounds, in some part of the land which 
has not been improved by the purchaser, if this 
cem. be conveniently done; and if this cannot be 
done, then it is to be assigned out of the whole, 
according to the value thereof at the time it was 
aliened to the husband. 

2. Quaere, if the widow is entitled to rents and 
profits, damages and costs; and from what time, 
if at all. 

This was a bill for dower in two tracts 
of land, whieh had been sold and conveyed 
by the husband on the 28th of October, 1776, 
to P. ilarchinton, who conyeyed the same 
to General Humpton, under whom the de- 
fendant claims, and for rents and profits 
since the institution of this suit. The answer 
admits the right of the plaintiff to dower in 
one of the tracts of land, but insists that 
considerable improvements have been placed 
upon the land by the d-ef endant, and by Gen- 
eral Humpton under whom he claims. Un- 
der a former order of the court, since the in- 
stitution of this suit, the master was directed 
to report the value of the rents and profits 
of the ti-aet of land in which the right of 
dower is admitted, excluding the improve- 
ments made upon the land by the defendant, 
and those imder whom he claims, and also 
including them; who reported, that the rents 
and profits in the former instance were of 
the value of ?60 a year, and in the latter 
5300. The cause now came on upon this re- 
port, which was not excepted to, for a final 
hearing, 

Gibson, for defendant, admitted the right 
of dower of the plaintiff in one of -the tracts 
of land, but insisted that she must take it 
according to the value, exclusive of improve- 
ments; and tl^at, as It would be difficult, if 
not impossible, to allot it by metes and 
bounds, the defendant ought to be merely 
decreed to pay to the plaintiff an annuity 
of one third of the value of the rents and 
profits, exclusive of the improvements. He 
further insisted, that the plaintiff was not 
entitled to a decree for damages, or for rents 
and profits, prior to the decree, or to costs. 
He cited 15 Ves. 543, 545, 552; 1 Taunt. 402. 

Rawle, for plaintiff, insisted, that the wid- 
ow was entitled to dower according to -the 
present value of the land, although he admit- 
ted she was not entitled to estimate the val- 
ue according to the improvements made up- 
on the land by the alienee of the husband, 
and those claiming under him. 5 Serg. & 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



It. 289. He also insisted, that she was enti- 
tled to rents and profits from the time this 
suit was brought; and was also entitled to 
have her dower laid off by metes and bounds, 

WASHINGTON, Circuit Justice. This 
cause came on,' the 21st day of October, in 
the year 1822, to be heard upon the bill, an- 
swer, replication, depositions and exhibits, 
and the report of the master of the 23d of 
March, 1822, to which no exception has been 
filed, and was argued by counsel, whereupon 
the court being of opinion that the plaintiff 
is entitled to dower in the tract of land con- 
taining four hundred and thirty-two acres 
and three quarters, in the bill and answer 
mentioned, and to have the same laid off to 
her by metes and bounds, in such parts of 
the said tract as shall exclude the improve- 
ments made upon the said tract by the de- 
fendant, and by General Humpton under 
whom he claims; provided the same can be 
conveniently done; and if it can not, then to 
have it assigned to her by metes and bounds 
out of the whole tract, according to the value 
thereof at the time it was aliened by the 
husband of the plaintiff; it is therefore de- 
creed and ordered, that the marshal of this 
district do lay off and allot to the plaintiff, 
by metes and bounds, one third part of the 
tract of land containing four hundred and 
thirty-two acres and three quarters, situ- 
ate in the township of West Bradford, 
in Chester county, in this state, in such 
pai-ts of the said tract as shall exclude 
the improvements made upon the said tract 
by the defendant, and by the said Hump- 
ton under whom he claims, provided the 
same can be conveniently done, and if 
it can not, then that he assign to her by 
metes and bounds, one third part of the said 
tract of land, including the improvements, 
but according to the value thereof on the 
28th day of October in the year 1776, when 
the said land was sold and conveyed by the 
husband of the plaintiff to P. Marehinton. 

And it appearing by the report of the mas- 
ter, that the rents and profits of the said 
tract of land, estimating the same without 
regard to the said improvements, would be 
one fifth less in value than what they reallj' 
are in consequence of said improvements, it 
is further decreed and ordered, that the same 
proportion be observed in allotting the dower 
of the plaintiff, in case the same should be 
so laid off as to include the said improve- 
ments. And it is further decreed and order- 
ed, that the said marshal do employ, if nec- 
essary, a fit person to survey and lay off her 
dower to the plaintiff as aforesaid; and that 
he make report to this court, at its next ses- 
sion, of his proceedings herein, in order to a 
final decree; and the court reserves till then, 
the questions of damages, rents and profits 
since the institution of this suit, and costs. 

At a subsequent day of the term, Rawle 
mentioned the subject of damages (the plain- 
tiff having died since the hearing), and cited 
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2 Saund. 45, note 4, also Jent. 4o, in \\'bicli 
it is laid down expressly, tLat if tlie husband 
alien in Lis life time, the widow may recover 
damages from the time of her demand of 
dower, but not from any prior time. He 
also stated, upon the authority of letters 
from eminent counsel in New Jersey and 
Maryland, that such had been the course of 
the decisions in those states, except that, in 
the latter state, they are allowed from the 
time of the bill filed. He cited also 2 Brown, 
C O. 620. As to costs, they follow damages. 
The counsel compromised, upon the ground 
of the defendant paying one third of the 
rents and profits (as estimated by the mas- 
ter) of the land, in its unimproved state, 
from the time the bill was filed; but with- 
out costs. 



LEGGETT, The ABRAHAM. See Case No. 
4,450. 

liBGINGER V. The WELLINGTON. See 
Case No. 17,3S4. 



Case Wo. 8,313. 

LEGIONARY PAYMASTER v. SPALBING. 

[1 Cranch. 0- C. 387.] i 

Circuit Coittt, District of Columbia, Dec. 
Term, 1806. 

Officiai, Boxd — Collector op Militla. Fines — 
What Notice against Surety. 

Judgment upon ten days' notice, cannot be ren- 
■dered upon the bond given by the collector of 
militia fines. 

[This was an action at law by the Legion- 
ary Paymaster against Enoch Spalding, col- 
lector of militia fines.] 

Motion on ten days' notice, to recover the 
amount of militia fines, under the 22d sec- 
tion of the act of March 3d, 1803 [2 Stat. 
222]. The notice was a motion for judg- 
ment against him and his sureties, on his 
•collector's bond. Refused. 



Case No. 8,313. 

LEHIGH COAL & NAVIGATION GO. v. 
CENTRAL R. CO. 

[4 "Wkly. Notes Cas. 18T.] 

■Circuit Court, W. D. Pennsylvania. April 30, 
1877. 

Resioval of Causes prom State to Federal 
Courts — Injunction bv State Court against 
Proceeding in United States Court — When 
Such Injunction Has no Estbatebritokial 
Operation — ^Final Decree. 

[]. A creditors' bill was filed in the chancery 
of New Jersey by a Pennsylvania corporation, 
owners and lessors of a railroad situated in Penn- 
sylvania, against the lessee, a corporation of New 
Jersey. Upon an ex parte application, an injunc- 
tion was granted, and a receiver appointed to pro- 
tect the property. Upon application, the ap- 
pointment of the receiver was confirmed as to the 
property in Pennsylvania, and tiie proceedings of 
the chancery of New Jersey to this end adopted 



1 [Reported by Hon, William Cranch, Chief 
Judge.] 



by the circuit court in Pennsylvania. Subse- 
quently the lessor notified the receiver and the 
lessee that it would proceed to enforce its legal 
rights against the lessee iu the circuit court, upon 
whidi the receiver applied for and obtained an 
injunction from the chancery of New Jersey to 
restrain the lessors from such action. Held, that 
in Pennsylvania the receiver was the receiver of 
the circuit court, and subject to its orders, and 
his appointment by the chancery of New Jersey 
and the proceeding therein could have no extra- 
territorial effect] 

[2. Upon a motion to remand to New Jersey 
chancery, held, that the motion should prevail: 
(1) Because the proceedings were under a local 
statute of New Jersey, and could not, therefore, 
be adjudicated in this court; (2) because the 
decree appointing s receiver was in the nature of 
a final decree.] 

Motion to remand cause removed to the 
circuit court of the United States, Western 
district of Pennsylvania, from the chancery 
of New Jersey, to the latter couii:. On Feb- 
ruary 14, 1877, a bill was presented by the 
plaintiff to the chancery of New Jersey, set- 
ting forth, inter alia, that the Lehigh Coal 
& Navigation Company, a corporation of 
Pennsylvania, as lessors, had executed a 
contract of lease of the Lehigh & Susque- 
hanna Railroad, owned by the lessors, and 
situate in the same state, to the Central 
Railroad Company of New Jersey, as les- 
sees; that the lessees had occupied and run 
the leased road since the execution of the 
contract; that large arrearages of rent were 
due the lessors by the lessees; that the les- 
sees had become hopelessly insolvent; and 
praying that the court enjoin the lessees 
from receiving any debts due them, or pay- 
ing any money, or assigning any of their 
property, or exercising any of their corpor- 
ate franchises; also that a receiver ^e ap- 
pointed, and that a subpoena be issued to 
the lessees to appear and answer before this 
court. The chancellor ordered the injimc- 
tion to issue, "upon the filing of this bill 
and affidavit" annexed, and appointed a re- 
ceiver "to protect the property of" the com- 
pany "until the final decree of this court, 
or other order of this court to the contrary." 
The bill and affidavit were filed. 

Upon application to the circuit court of 
the Western district of Pennsylvania for con- 
firmation of his appointment, the receiver 
was also appointed by that court receiver of 
the Lehigh & Susquehanna Railroad, and the 
"proceedings in chancery of New Jersey 
were adopted and confirmed so far as they 
relate to property of the Central Railroad 
Company of New Jersey in Pennsylvania, 
* * * and especially in reference to the 
leased road." In March, 1877, the receiver 
and lessees were 'notified by the lessors to 
the effect that "the lessees having broken 
their covenant to pay rent, * * « unless 
the same be paid [by a certain date], the 
lessees will terminate the lease, and re- 
possess themselves of their property, includ- 
ing personal property purchased by the les- 
sees and not paid for, * *- * and to this 
end will make application to the circuit court 
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of the United States for the Western district 
of Pennsylvania for leave to enforce their 
legal rights against the lessees." " On re- 
ceiving this notice the receiver applied to 
the chancellor for an injunction to restrain 
the lessors from making application to the 
circuit eomrt The injunction was allowed, 
and thereupon the lessors removed the cause 
from the chancery to the United States 
court. The cause was heard by the circuit 
com*t, and held under advisement. This mo- 
tion to remand was then argued. 

J. C. Bullitt, for the motion, argued that 
the proceedings in the chancery were under 
a local statute, and could only be litigated 
before a state tribunal, and that, being ana- 
logous to those in banlvi-uptcy, under the New 
Jersey laws, the decree of the chancellor 
was final. Nixon, Dig. p. 406. 

McMurtrie (with whom was Gibbons), con- 
tra. The question is, has this cause been 
tried? There has been a bill (an ordinaiy 
creditor's bill) filed, praying for relief and 
a receiver. This is said to be a trial. The 
decree of the chancellor was given "upon 
filing of this bill," and when there was no 
bill filed. The order was but a conditional 
order "until a final order be given from this" 
or any other court. Thex'e are three issues 
in the case. One is adjudicated, the insol- 
vency of the defendant. But the plaintiff's 
claim is still in issue. There is also tlie 
ultimate administration. The rights of all 
the parties are not adjudicated. There has 
been no opportunity for a trial, except what 
the chancellor may order ex parte. Where 
plaintiff's claim may still be litigated, the 
cause has not been tried. The subpoena has 
not gone out The defendant is not in court; 
he only appeared by counsel to enable him 
to make this provisional order. The object 
of the act is that, until the result is obtain- 
ed, either party may remove cause. Act 
ilarch 3, 1875, 18 Stat. 471; Shelby v. Bacon, 
10 How. [51 U. S.] 56. The receiver has not 
even filed his memorandum of assets neces- 
sary by act. There was no answer filed. 

McKENNAN, Circuit Judge (orally). The 
cause is remanded, because first, the pro- 
ceeding is under a local statute, and could 
not have been litigated in the United States 
court; and, secondly, because the decree ap- 
pointing a receiver was in the nature of a 
final decree. This has no opei-ation on the 
cause pending in the circuit court for the 
Western district, by whom the receiver of 
the property of the Central Railroad Com- 
pany in this state was appointed. As to 
that, the receiver is the I'eceiver of this 
court, and subject to its orders, and the ap- 
pointment by the chancellor of New Jersey 
had no extraterritorial operation. The ap- 
plication for leave to enforce the rights of 
the lessors, as against the property in Penn- 
sylvania, will be considered and decided by 
this court. 



LEHIGH ZINC CO. (BURROWS v.). See 
Case No. 2,207. 



Case l^o. 8,S14. 

LEHMAIER et al. v. MAXWELL. 

[N. T. Times, Jan. 28, 1S56.] 

Circuit Court, S. D. New York. 

Customs Duties — Appraisers — PENALTr fob Un- 
uBBVALUATiox— Protest. 

[1. Reappraisers may be sworn by a deputy col- 
lector.] 

[2. The penalty for undervaluation attaches 
whether the importer makes the addition to his 
invoice or not.] 

[3. A notice that the appraisement is not sat- 
isfactory, and the importers will srive evidence 
"if desired," is not sufficient to entitle them to a 
reappraisement.] 

[4. An appraisement becomes of no effect only 
when there is another appraisement The reme- 
dy of an importer for the refusal of the collector 
to appoint a merchant appraiser is an action on 
the ease.] 

The plaintiffs [John Lehmaier and others] 
made two importations of goods in the year 
1852. They had purchased the first about 
two mouths before shipment, and the price 
in the in^'oice was the purchase price. On 
an appraisal and a reappraisal the value had 
been raised more than 10 per cent, and the 
penalty of 20 per cent, was accordingly ex- 
acted, and paid under protest. The protest 
was general, and specified but two excep- 
tions to the reappraisal: First, that the re- 
appraisers were not sworn by [Hugh Max- 
well] the collector; and, second, that the pen- 
alty cannot be exacted except where the 
importer has raised his invoice price on en- 
try. The goods of the second importation 
were also appraised, and their value raised; 
the penalty exacted, and paid under protest. 
This protest was also general, but contained 
a notice as follows: "You should not refuse 
us the appraisement of a merchant appraiser, 
under the acts of 1823 [3 Stat. 729], 1830 [4 
Stat. 409], and 1832 [Id. 583]." The only 
evidence of such refusal is a letter of the 
plaintiffs to the defendant, in which they 
said: "The appraisement which has been 
made is not satisfactory, and, if desired, such 
evidence and statements will be produced 
to you as can be furnished to satisfy you of 
the fairness of our invoice," 

HELD BY THE COURT gNGERSOLL, 
District Judge). That in the first case it 
was sufficient that the reappraisers were 
sworn by a deputy collector, and that the 
penalty attaches whether the importer makes 
the addition to his invoice or not. That in 
the second case the plaintiffs gave no abso- 
lute unconditional notice of dissatisfaction to 
the collector, which they must do to entitle 
them to a reappraisal, but only announced 
that they would give evidence, if the collect- 
or desired it; and as he had no desire on 
the subject, their appeal was in effect aban- 
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cloned. [Bartlett v. Kane] 16 How. [57 U. S.] 
2G3. But if the collector had refused to ap- 
point a merchant appraiser, as claimed, still 
the appraisement was valid. It becomes of 
no effect only when there has been another 
appraisement; and the plaintifC's remedy, if 
he had refused, would be by an action on 
the case against him for breach of duty. 
That neither of the protests, therefore, can 
avail the plaintiffs. 

Verdict set aside, and judgment ordered 
for the defendant 



Case No. 8,215. 

LEHMAN V. BERDIN. 

[5 Dill. 340; i 7 Cent. Law J. 269; 6 Heporter, 
Gil; 7 Am. Law Rec. 310.] 

Circuit Court, E. D, Arkansas. April Term. 
1878. 

rEDERAL Courts —Following State Pkactice— 
State Laws— Ais Kansas ATTACUsrENT — Execu- 
tion OP Bond to Gain Possession— Effect on 
Bond of Attachment not Sustained. 

1. The circuit courts of the United States give 
effect to the attachment laws of the state, and are 
bound by the construction placed upon such laws 
by the supreme court of the state. 

[Cited in Bates v. Days, 11 Fed. 530.] 

2. The esecution by the defendant in the at- 
tachment, in order to regain possession of the 
property attached, of a bond, under section 416 
of the code of Arkansas, conditioned to "perform 
the judgment of the court," does not estop the de- 
fendant from traversing the' affidavits for attach- 
ment, and defending against the attachment in 
every respect as if such bond had not been exe- 
cuted and the property had remained in the 
hands of the officer. 

[Cited in Bates v. Days, 11 Fed. 530.] 
[Cited in Ferguson v. Glidewell, 48 Ark. 195, 
. 2 S, W. 713, 717.] 

3. If the attachment is not sustained, the plain- 
tiff, though he recover judgment for his debt, 
cannot resort to the bond to compel payment of 
such judgment 

[Cited in Ferguson v. Glidewell, 48 Ark. 195. 
2 S. W. 713.] 

The plaintiffs brought suit against the de- 
fendant on a promissoiy note, and sued out 
an attachment on the alleged grounds that 
the defendant had sold, and was about to 
sell, his property, with the fraudulent intent 
to cheat his creditors. The marshal levied 
the writ on certain property of the defend- 
ant, who thereupon caused a bond to be exe- 
cuted to the plaintiffs, conditioned as re- 
quired by section 416, Gantt's Dig., which 
section reads as follows: "If the defendant, 
at any time before judgment, causes a bond 
to be executed to the plaintiff by one or more 
sufficient sureties, to be approved by the 
court, to the effect that defendant shall per- 
form the judgment of the court, the attach- 
ment shall be discharged, and restitution 
made of any property taken under it, or the 
proceeds thereof." At this term the defend- 
ant filed an affidavit under section 457, 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



Gantt's Dig., denying the statement of the 
affidavit upon which the attachment issued. 
The plaintiffs have filed a motion to strike 
from the files defendant's affidavits contro- 
verting the grounds- of attachment 

Cohen & Cohen, for plaintiffs. 
Wassell & Moore, for defendants. 

CALDWELL, District Judge. The reasons 
assigned in support of the plaintiff's motion 
to strike from the files the defendant's trav- 
erse of the grounds of attachment are, that 
the esecution by the latter of the bond under 
section 416, Gantt's Dig., operates (1) to dis- 
charge the attachment; (2) estops the de- 
fendant from contesting the validity of the 
attachment on any grounds, or for any pur- 
pose; and (3) renders the obligors in the 
bond liable absolutely for the amount of any 
judgment the plaintiffs may recover In the 
action, without reference to the question 
whether the attachment was rightfully or 
wrongfully sued out There are adjudged 
cases in some of the states that seem to sup- 
port this view. Hazlerigg v. Donaldson, 2 
Mete. (Ky.) 445; Inman v. Strattan, 4 Bush, 
445; Dierolf v. "Winterfield, 24 Wis. 143; 
Endress v. Ent, 18 Kan. 23G: Payne v. Snell, 
3 Mo. 409; Kennedy v. Morrison, 31 Tex. 
207. 

But the question is one in which the law 
of this state, as eonsti-ued by the supreme 
court of the state, furnishes the rule of deci- 
sion to tliis court The question has not 
been before that court smce the adoption of 
the Code, but it arose under prior statutes, 
which were the legal equivalent of section 
416 of the Code. Under the Revised Stat- 
utes of this state the defendant in an attach- 
ment suit might retain the property attached 
upon giving bond conditioned "that he will 
pay and abide the judgment of the court, or 
that his security will do the same for him;" 
and it was further provided that "when the 
defendant shall have filed the bond as re- 
quired in the last preceding section, the at- 
tachment shall be released, and the suit pro- 
ceed as other suits at law." Gould's Dig. c. 
17, §§ 13, 14. 

In Delano v. Kennedy, 5 Ark. 457, the 
question was presented, whether giving the 
bond provided for by these sections preclud- 
ed the defendant from pleading in abatement 
the want of a sufficient attachment bond, 
and the court held it did not, and that the 
legal effect of giving such bond was to dis- 
charge the property from the lien of the at- 
tachment and substitute the defendant's bond 
in its stead; that in all other respects the 
rights of the parties in the attachment pro- 
ceeding remained .the same as though no 
bond had been given, and the property had 
remained in the hands of the officer. Chief 
Justice Bingo dissented from the judgment 
of the court and, in his dissenting opinion, 
states very concisely the views maintained 
respectively by the majority and minority 
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of tbe court. He said: "The majority of 
tliis court, lie I correctly understand their 
opinion, hold that the legal operation of 
this act of the defendants is to release so 
much of the attachment only as operates up- 
on and binds their property, by substituting 
instead thereof the bonds and personal se- 
curity talcen by the sheriff, but tljat it has 
no effect whatever upon the attachm.^nt bend 
filed by the plaintiff. I hold that the legal 
operation thereof is to release the whole at- 
tachment, and place the parties to the action, 
respectively, in the same situation as if the 
original process had been a writ of capias 
ad respondendum, instead of an attachment, 
and that the proceedings in the writ thence- 
forward must be the same as if no such 
bond had been given, and no process other 
than a capias issued." 

In Childress v. Fowler, 9 Ark. 159, the 
court was asked to review the ruling in the 
case of Delano v. Kennedy, supra, and, in 
view of the dissent of the chief justice in 
that case, it did so, and, after full argument, 
reaffirmed the doctrine in that case, in an 
elaborate opinion, concurred in by all the 
judges, and which concludes in this lan- 
guage: ""We therefore hold that the execu- 
tion of the bond authorized by the 13th sec- 
tion does not impair any of the defendant's 
rights of defence, and -Uiat, after its execu- 
tion, he may defend the action either by pica 
in abatement interposed in apt time and in 
due form, or bs' plea In bar, in the same man- 
ner in every respect as if he had not exe- 
cuted the bond and had suffered the prop- 
erty attached to remain in the hands of the 
sheriff." 

After these decisions were pronounced, and 
by act of March 7, 1867 [Laws Ark. 1866-67, 
p. 294], the attachment law of the state was 
amended so as to allow the defendant to put 
in issue the truth of the plaintiff's affidavit 
to procure the attachment, thus making the 
law in this respect what it now is under the 
Code; and this amendatory act further pro- 
vided that the defendant might "give bond 
to dissolve the attachment" And section 
6 declared: "That the conditions of bonds 
of persons dissolving attachments shall here- 
after be, that he will appear and answer the 
plaintiff's demand at such time and place 
as by law he should, and that he will pay 
and abide the judgment of the court." 

It will be obsei-ved that the language of 
this section, like that of the Revised Stat- 
utes, is better calculated to support the plain- 
tiff's contention than is the language of sec- 
tion 416. And in the case of Ward v, Carl- 
ton, 26 Ark. 662, the very question before the 
court was presented to the supreme court of 
the state for its determination. The defend- 
ant, whose property had been attached, had 
given the bond required by the act of March 
7th, 1867, and the court below had thereupon 
declared the attachment "dissolved." After- 
wards the defendant filed his plea denying 
the truth of the plaintiff's affidavit upon 



which the attachment was issued. The court 
say: "The plaintiff m'ges on the court that 
the giving of the bond precludes all inquiry 
into the truthfulness of the affidavit If it 
be admitted that the defendant, after giving 
bond, cannot question the truthfulness of the 
original affidavit, the result is that the plain- 
tiff, by his perjury, is allowed to hold the 
principal and his sureties for the amount 
of his judgment." And after entering into a 
forcible argument to show that such a con- 
struction of the statute would not be in har- 
mony with the objects and purposes of the 
attachment law, and would favor the un- 
scrupulous creditor, and result prejudicially 
to conscientious creditors and honest debt- 
ors alike, the court, in conclusion, "say that, 
after the execution of such bond, "the de- 
fendant may show, at any time before judg- 
ment, that the original affidavit is not true."' 
These authorities are decisive of the question 
in this state. 

It is argued that the Kentucky ruling on 
the question should be followed by the courts 
in Arkansas, because the Code of the latter 
state is a copy of the Code of the former, 
and the section under discussion identically 
the same in both. If the section of the Code 
in question was new law in this state, there 
would be some force in the suggestion; but, 
as we have seen, this provision is in legal 
effect precisely what the former law of the 
state was— is, in fact, a mere re-enactment of 
the old law; and if the legislature is to be 
credited with legislating in reference to 
knowledge of the decisions of the courts up- 
on this question, the presumption must be 
indulged that they were more familiar with 
the decisions of their own courts than with 
those of a sister state, and that they did not, 
by simply re-enacting a statute of the state, 
intend to change its meaning, or adopt an 
exposition of such statute by the courts of a 
sister state opposed to the views of the su- 
preme court of their own state. 

Moreover, the provision is not peculiar to 
the Kentucky Code, but was found in the 
Codes of New York and Ohio, and probably 
other states, before its adoption by the for- 
mer state (see sections 199 and 212, Code 
Ohio, and 240 and 241, Code N. Y,); and the 
construction of the section by the New York 
and Ohio courts is in harmony with the de- 
cisions in this state, and opposed to the view 
of the Kentucky courts. 

Under the New York Code the attachment 
may be discharged upon the execution of a 
bond by the defendant conditioned that the 
sureties "will, on demand, pay to the plain- 
tiff the amount of judgment that may be re- 
covered against the defendant in the action." 
Section 241, Code N. Y. A defendant whose 
property had been attached gave bond con- 
ditioned as required by the section last above 
quoted; theattachmentwasthereupon dischar- 
ged. Afterwards the defendant filed his mo- 
tion and affidavits to vacate the attachment 
proceedings, on the ground that sufficient 
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facts to authorize its issue did not exist at 
tlie time it was granted, and tlie court enter- 
tained tbis motion and sustained it, and an 
order -was made vacating tlie attachment pro- 
ceedings. Plaintiff in the action recovered 
judgment for his debt, and it remaining un- 
paid, suit was brought on the bond given by 
the defendant to procvire the discharge of the 
attachment, and the court held that the at- 
tachment having been set aside upon the 
ground stated, the consideration for the exe- 
cution of the bond had failed, and that it 
could not be enforced. Bildersee v. Aden, 10 
Abb. Pr. (N. S.) 163. And the previous ml- 
ings in that state were to the same efEect 
Cadwell v. Colgate, 7 Barb. 253; Homan v. 
Brinckerhoff, 1 Denio, 184. And the same 
doctrine is maintained in Ohio. Fortman V. 
. Rottier, 8 Ohio St. 553; Alexander v. Jacoby, 
23 Ohio St 358. In the case last cited the 
court say: "The interest of a party may im- 
peratively require that his property shall be 
released from a wrongful attachment without 
delay. May he not, in such case, promptly 
procure the discharge of the attachment by 
payment of the claim on which it is founded, 
or by executing an undertaking according to 
the statute, and thus arrest the threatened 
ruin, without abandoning his rights to re- 
dress for the injuiy already done?" And the 
court declares the execution of such bond 
"cannot be regarded as an admission of rec- 
ord that the order of attachment was right- 
fully obtained." 

The Louisiana Code provides that the de- 
fendant may have the property released up- 
on the execution of a bond conditioned "that 
he will satisfy such judgment to the value of 
the property attached as may be rendered 
against him in the suit." And the uniform 
ruling in that state has been that the giving 
of such bond does not preclude the defend- 
ant from afterwards contesting the validity 
of the attachment on the ground that it was 
obtained on a false allegation, or upon any 
other sufficient ground. Pailhes v. Roux, 14 
La. 83; Love v. Voorhies, 13 La. Ann. 549; 
Myers v. Perry, 1 La. Ann, 372; Brinegar 
v. Griffin, 2 La. Ann. 154; Avet v. Albo, 21 
La. Ann. 349. When a bond is given under 
section 406, the property is not discharged 
from the lien of the attachment; the defend- 
ant may lawfully retain possession of it, but, 
until the attachment is disposed of, it cannot 
be again attached or levied upon, except sub- 
ject to the prior levy, and the defendant can- 
not sell it divested of the lien of the attach- 
ment. Hagan v. Lucas, 10 Pet. [35 U. S,] 
400; Drake, Attaehm. § 331. And if the at- 
tachment is sustained, the court must, in ad- 
dition to rendering judgment for the debt, 
condemn the property attached to be sold to 
satisfy the judgment (sections 455, 456, 
Gantt's Dig.; Gass v. Williams, 46 Ind. 253); 
and now, under the act of November 10, 1875 
[Laws Ark. 1875, p. 7], may at the same time 
assess the value of the property, and "render 
further judgment that in case said property 
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shall not be delivered," etc., execution shall 
issue against the sureties, etc. 

When the bond is given under section 416» 
the property attached is discharged absolute- 
ly from the lien of the attachment, and the 
bond stands as security to the plaintiflE in 
lieu of the property; and if the plaintiff re- 
covers judgment for his debt, this alone does 
not give him a right to enforce the bond; 
but he must also, in order to bind the obli- 
gors in the bond, have judgment sustaining- 
the attachment (section 456), and he is then, 
under the act of 1875, entitled to a judgment 
against the defendant and his sureties in the 
bond for the amount recovered and costs. 
In such case the property attached is not con- 
demned to be sold, because it has been re- 
leased from the lien of the attachment and 
the bond substituted in its place; and this 
is all the difference in legal effect between a 
bond executed under section 406 and one exe- 
cuted under section 416. Bell v. Western 
River Imp. Co., 3 Mete. (Ky.) 558; Gass v. 
Williams, supra. 

In neither case can the plaintiff resort to 
the security of the bond, unless his attach- 
ment is sustained; and in neither case is the 
defendant estopped from showing, at the 
proper time and in the proper manner, that 
the attachment was procured, upon false al- 
legations of fact or otherwise, in violation of 
law. Sections 456, 457, Gantt's Dig.; Bil- 
dersee V. Aden, supra; Delano v. Kennedy, 
supra; Childress v. Fowler, supra; Ward v. 
Carlton, supra; Pailhes v. Roux, supra; Cad- 
well V. Colgate, supra; Homan v. Brincker- 
hoff, supra; Alexander v. Jacoby, supra. 

If the defendant is estopped from contest- 
ing the attachment after giving bond under 
section 416) the estoppel will apply as well 
after the execution of the bond under secvion 
406; for, so far as relates to the effect of the 
defendant's bond on his right to contest the- 
attachment, there is no difference in the two 
sections. 

The condition of the bond is that the de- 
fendant will "perform the judgment of the 
coui-t." Judgment of the court upon what, 
and for what? The answer is found in sec- 
tion 456: "Upon the attachment being sus- 
tained, the property attached or its proceeds, 
or the securities taken upon the attachment, 
shall be applied," etc. 

The judgment, then, which the defendant's 
sureties must "perform" is a judgment that 
the plaintiff rightfully attached the defend- 
ant's property for the debt found to be due, 
and is, therefore, entitled to the security re- 
sulting from the attachment— in other words, 
a judgment sustaining the attachment— a 
judgment which would reach the property 
attached, if no bond had been given. Gass 
V. Williams, 46 Ind. 253; Inbusch v. Farwell, 
1 Black [66 U. S.] 572, 573. 

Indebtedness alone is no ground for attach- 
ment; other facts must concur to render the 
attachment lawful, and giving this bond does 
not, in this state, supply the place of these 
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other facts, nor estop the defendant from de- 
nying their existence. The motion to strilce 
out the defendant's afadavits traversing the 
attachment is overruled. Motion overruled. 
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LEHMAN et al. v. STRASSBBRGER. 

[2 Woods, 554; 1 3 Cent. Law J. 134.] 

Circuit Court, N. D. Alabama. Jan., 1875. 

Bakkruptct — JuKT TbtaIt op Issue — Review by 

Petition or is Ekror — Tuial of Issue Duk- 

ixG- Vacation— Dealing is Fctukes. 

1. Where the issue of bankruptcy vel non, is 
tried by a jury, the errors of the bankrupt court 
in the progress of the trial must be reviewed by 
writ of error, and cannot be reviewed by petition. 

2. The bankrupt court has power to summon 
a jury to try the issue of bankruptcy vel non, 
during tlie vacation of the district court proper. 

3. Where A. through a factor makes a contract 
with B. for the purchase or sale of cotton for 
future delivery, intending that there should be 
no delivery, but that the contract should be per- 
formed by the payment of differences, but this 
purpose is not shown to be also the purpose of 
B., held, that a note given by A. to the factor for 
money advanced by him to pay losses on such 
contracts, and for his commissions in making 
the same, was a valid and binding obligation. 

[Cited in Clarke v. Foss, Case No. 2,852; 
Gilbert v. Gaugar, Id. 5,412; Third Nat. 
Bank v. Harrison. 10 Fed. 250; Hentz v. 
Jewell, 20 Fed. 593.] 

[Cited in Baldwin v. Flagg. 36 N, J. Eq. 57; 
Conner v. Robertson, 37 La. Ann. 814; 
Pape V. Wright, 116 Ind. 505, 19 N. B. 460.] 

[In error to the district court of the United 
States for the Middle district of Alabama.] 

On the 18th of February, 1873, Lehman 
Brothers filed in the district court of the 
United States for the Middle district of Ala- 
bama, sitting as a court of bankruptcy, their 
petition in the usual form, and containing 
the necessary averments, praying that Al- 
bert Strassberger might be adjudged a bank- 
rupt. On the 5th of March, the return day 
of the order to show cause, Strassberger de- 
manded a jury trial of the issue, whether 
or not he had committed the acts of "bank- 
ruptcy charged. On the 12th of April, after 
the sine die adjournment of the district 
court, the cause was submitted to the court 
upon the issues of law, and to the jury 
on the issues of fact raised by the plead- 
ings. During the progress of the ti-ial, ex- 
ceptions were taken by counsel for petition- 
ing creditors, and at its close a bill of ex- 
ceptions was signed by the court. In their 
petition the petitioning creditors alleged that 
"the nature of their demand against the de- 
fendant was as follows, to wit: a commer- 
cial paper dated and executed in the city 
and state of New York, of which the follow- 
ing is a copy: "New York, September 10, 
1872. Four months after date, I promise to 
pay to the order of Lehman Brothers, ten 
thousand dollars at the office of Lehman 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



Brothers, 133 Pearl street. New York. Value 
received. A. Strassberger." It was char- 
ged against the defendant as an act of bank- 
ruptcy, "that within six calendar months 
next preceding the date of the petition, being 
a trader, he had failed and neglected to pay 
said note or any part thereof, and still failed 
and neglected to pay the same, and had sus- 
pended and not resumed payment of his com- 
mercial paper within a period of fourteen 
days, in the suspension and nonresumption 
of the payment of the note above described." 
The other acts of bankruptcy charged were 
a conveyance of real estate to one Proskaur, 
and to Myer Weiss & Co., creditors, with in- 
tent to give them a preference, the defend- 
ant at the time of the conveyances being in- 
solvent and contemplating insolvency. To 
this petition the defendant filed answer by 
way of defense, in which he alleged: (1) 
That he had not committed the acts of bank- 
ruptcy charged; and (2), that before the ma- 
turity of the note mentioned in the petition, 
defendant consulted his counsel, learned in 
the law, touching his liability to pay said 
note, making a full disclosure of all the facts 
connected with the giving thereof, and was 
advised by his counsel that he was not le- 
gally liable to pay the same, and for that 
reason he refused to pay the same at ma- 
turity. The petitioning creditors joined is- 
sue on the first defense, and demurred to 
the second, and moved that it be stricken 
out as insufficient in law. The court sus- 
tained the demurrer, and struck out the sec- 
ond defense. 

The main controversy in the case seemed 
to turn upon the validity of the note from 
Strassberger to Lehman Brothers, tlie de- 
fendant claiming that the note was void, 
and, therefore, that the indebtedness, upon 
which the petition was based, did not exist, 
and, as a consequence, there could be no ad- 
judication of bankruptcy. 

The facts touching the consideration of 
this note, appeared from the bill of excep- 
tions to be these: Lehman Brothers were 
cotton factors in the city of New York; as 
such they were many times employed by 
Strassberger to buy and seil cotton for him, 
for future delivery; they had so bought and 
sold cotton for him since 1868. It was the 
understanding between Strassberger and 
Lehman Brothers that in all sales or pur- 
chases of cotton by them for him, there was 
to be no delivery but tha*- difference should 
be paid, except when special instructions 
were given to receive or deliver cotton. The 
contracts were made by Lehman & Brothers 
in the city of New York, and according to 
the rules of the cotton exchange of that city. 
By those rules, which were given in evi- 
dence, an actual delivery of cotton is pro- 
vided for and required in every contract un- 
less waived in some mode by the subsequent 
conduct or assent of both parties, or unless 
the party having the option to make or re- 
quire an actual delivery, fails or declines to 
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exercise his option or to insist upon deliv- 
ery. Tlie consideration of the note upon 
which the proceeding was based, arose out 
of the transactions of Strassherger in such 
cotton conti'acts, and included losses on the 
contracts paid by Lehman Brothers for 
Strassberger, and their commissions for buy- 
ing and selling. Sometime after the losses 
were incurred, and had been paid by Leh- 
man & Brothers, Strassberger executed the 
note, and afterwards promised verbally and 
by letter to pay the same. It did not appear 
that the names of the parties with whom 
Lehman & Brothers as factors for Strass- 
berger contracted, were disclosed to Sti-ass- 
berger, or that he knew otherwise who they 
were, or that they agreed there should be 
no delivery. 

On this state of facts it was insisted by 
counsel for Strassberger that the note in 
question was void, because it was executed 
and payable in New York, and was based 
oil cotton contracts made in New York, and 
because the statute of New York (2 Rev. St. 
pt. 1, c. 20, tit. 8, p. 924 art. 3) declares that 
*'all wagers, bets or stakes made to depend 
upon any race, or upon any gaming by lot 
■or chance or casualty, or unknown or con- 
tingent event whatever, shall be unlawful. 
All contracts for or on account of any money 
or property or thing in action, so wagered, 
bet or staked, shall be void." Upon the 
question so raised the bankrupt court char- 
ged the jury: "If you believe from the tes- 
timony that it was never intended there 
should be any actual delivery of the cotton 
in the future, but the understanding and 
agreement were that upon the day upon 
which delivery was to be made, the person 
agreeing to sell should pay to the person 
agreeing to purchase, the difference between 
the price at which the cotton was agreed to 
be sold and the price current on the day 
when it was agreed to be delivered, then 
you will find tliat the defendant has not 
committed any act of bankruptcy." This 
was the entire charge given to the jury be- 
fore they retired. In a few minutes they 
returned into court and propounded the fol- 
lowing question: "Suppose the jury believe 
from the evidence that there was to be a 
delivery of some of the cotton embraced by 
said future contracts, then what ought to 
be the verdict?" Thereupon the eoui't in- 
sti'ucted the jury:' "That although they 
might have this belief, yet, unless they be- 
lieved that the delivery actually made en- 
tered into the consideration of the note read 
in evidence, such belief ought to have no iil- 
fluence on their verdict. That the question 
submitted to them was whether the note 
read in evidence was given in consideration 
of losses or commissions on transactions in 
futures, in which there was no actual deliv- 
■ery of cotton intended by the parties; that 
Sti'assberger had sworn there was no other 
consideration for the note, and that it was 
for the jury to say whether they believed 



this evidence; if the jury believed this evi- 
dence, their verdict should be that the de- 
fendant had not committed an act of bank- 
ruptcy." 

The jury returned a verdict for defendant. 
The case was brought up both by petition of 
review and by writ of error. 

Samuel F. Rice and David Clopton, for 
Lehman Brothers. 

John A. Elmore, H. A. Herbert, and D. S. 
Troy, for defendant. 

WOODS, Circuit Judge. The fii-st ques- 
tion presented for decision is, which method 
of bringing the case to this court for review 
is the proper one, by petition under the 
second section of the bankrupt act, or by 
writ of error? In Morgan v. Thornhill, 11 
Wall. [78 U. S.] 75, Mr. Justice Clifford re- 
marks: "Whether a' writ of error will lie 
from the circuit to the district court, when 
the debtor opposes the petition that he may 
be adjudged a bankrupt, and the question 
whether he has committed an act of bank- 
ruptcy is tried by a jury, is not a question 
involved in the ease before the court, suffice 
it to say at this time that such cases when 
tried by a jury, if the circuit court has any 
jurisdiction upon the subject, must be re- 
moved into the circuit court by writ of er- 
ror." Where the question, whether the de- 
fendant has committed an act of banki-upt- 
ey, has been tried by a jury, the approved 
practice seems to be to cany the case to the 
circuit court on writ of error, and not in pe- 
tition of review. This was done in the case 
of Phelps V. Clasen [Case No. 11,074], tried 
by Mr. Justice Miller, of the supreme court, 
in the circuit court for the district of Minne- 
sota. 

Section S of the bankrupt act [of 18G7 (14 
Stat. 520)] provides, that "writs of error 
may be allowed to the circuit courts from 
the district courts, in cases at law uuder 
the jurisdiction created by this act, when the 
debt or damages claimed amount to more 
' than five hundred dollars." This must be 
construed in connection with that clause in 
the seventh amendment to the constitution 
of the United States, which declares, "that 
no fact tried by a juiy shall be otherwise 
re-examined in any court of the United 
States than according to the rules of the 
common law." The common law here allud- 
ed to is not the common law of any individ- 
ual state, but the common law of England, 
according to which facts once tried by a 
jury are never re-examined unless a new 
trial be gianted in the discretion of the court 
before which the suit is depending, for good 
cause shown, or unless the judgment of such 
court be reversed by a superior tribunal on 
a writ of error, and a venire facias de novo 
awarded. U. S. v. Wonson [Case No. 10,- 
750]. We must give the clause of the 'bank- 
rupt act now under consideration such con- 
struction as will bring it into harmony with 
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this clause in tlie constitution. The fact of 
bankruptcy when tried by a jury can only 
be re-examined on motion for new trial or 
upon writ of error. A petition of review to 
re-examine a fact tried by a jury is a pro- 
ceeding unknown to the common law. The 
fact that the issue is tried by a jury, makes 
it a case at law; and when the value of the 
bankrupt's estate exceeds five hundred dol- 
lars, the debt or damages claimed may be 
said to exceed that amount. V^e must give 
this construction to section 8, or else hold | 
that when the issue of bankruptcy is tiied | 
by a juiT the case cannot be re-examined in 
the circuit court at all. It seems clear that 
the intention of the banki-upt act was to al- 
low all cases in equity and at law, and all 
cases and questions of every kiud arising 
under the act, to be re-examined in the cir- 
cuit court. This is provided for in sections 
2 and 8. I think that it was the purpose of 
the act that the issue of banki-uptey, when 
tried by a jury, should be re-examined in the 
circuit court, and that this re-examination 
should be upon writ of error. "When a jury 
has not intei-vened, the case may be taken 
up on petition. 

I shall therefore proceed to consider the 
case as here upon writ of error. A motion 
is made to dismiss the writ on these grounds: 
(1) Because no writ of error will lie to re- 
move the judgment of the bankrupt court 
for error intervening in the proceedings by 
which the party is adjudged a bankrupt; 
and (2) because the question of bankniptcy 
vel non, having been tried during the vaca- 
tion of the disti-ict court proper, the remedy 
of the plaintiffs in error is by revisory peti- 
tion imder the second section of the bank- 
rupt act, and not by writ of error, and this, 
notwithstanding the issue, was tried by a 
jury. 

The first ground of the motion to dismiss 
the writ has been settled adversely by the 
supreme court of the United States in Insur- 
ance Co. V. Comstock, 16 Wall. [83 U. S.] 258, 
and therefore does not demand further no- 
tice. 

In support of the second ground it is in- 
sisted that no juiT ti-ial could be properly 
had during the vacation of the district court, 
and therefore the proceeding by petition, 
and not by writ of error, is the proper one. 
To sustain this view, we are cited to a clause 
in tlie 41st section of the bankrupt act (14 
Stat 537; Rev, St. § 5020), which provides 
that the court "shall, if the debtox-, on the 
same day," to wit, on the return day or ad- 
journed day, "so demand in writing, order 
a trial by jury at the first term of the court 
at which a jury shall be in attendance to 
ascertain the facts of such alleged bankrupt- 
cy." It is insisted that this section only 
authorizes a jury trial at a term of the dis- 
trict court, and not at a bankrupt court held 
during the vacation of the district court; 
that the trial by jury in this case was unau- 
thorized, and that theiefore the ease should 



be brought to this court precisely as if no 
jury trial had taken place, to wit, by peti- 
tion and not by writ of error. Conceding, 
for the sake of argument, that the construc- 
tion given to the clause of the statute is the 
correct one, we do not think the inferences 
drawn by counsel for defendant follow. 

When a petition is filed to place a party 
in involuntary bankruptcy, the alleged bank- 
rupt may take issue upon the acts of bank- 
ruptcy charged, and have the issue tried ei- 
ther by the court or a jury, at his option. 
If he chooses the former, he does so with 
the distinct knowledge that any error com- 
mitted by the court must be corrected by pe- 
tition to the circuit court. If he demands a 
ti'ial bj- jury, he is entitled not only to such 
ti-ial, but both parties are entitled to all 
the incidents which necessarily follow such 
trial, according to the course of the common 
law. One of these is the constitutional right 
to have the facts found by the jury re-exam- 
ined by the appellate court upon writ of er- 
ror, and in no other way. In this case, the 
alleged bankrupt demanded a trial by jury. 
It is clear that the fact that the court erred 
as to the time when the trial should take 
place, and as to the jury by which the issue 
should be tried, does not deprive either par- 
ty of the right to a writ of error. The 
court had jurisdiction of the subject matter 
and of the parties, although it may not have 
had authority to summon a jury at that time, 
still that does not make its proceedings void, 
but only voidable as for error. The fact 
stands that there has been a jurj- trial, and 
that the judgment of the court is based upon 
the findiDg of a jury. To hold that because 
the court erred in calling a jury in vacation 
and not in term time, the writ of eii-or must 
be denied, is to deprive the parties without 
their consent of a right secured by the con- 
stitution of the United States. 

The record does not show that the petition- 
ing creditors demanded that the jury trial 
should take place when it did. The defend- 
ant had demanded his trial by Juiy. So far 
as appears from the record, neither party 
objected to the jury on the ground that the 
court had no authority to impanel it in vaca- 
tion of the district court. If there has been 
a waiver by this action of any right, it is 
not the right to a writ of error, but the right 
of either party at this day to raise any ques- 
tion touching the legality of the jury. But 
I think a fair construction of the first and 
forty-first sections of the bankrupt act shows 
that the bankrupt court may impanel a jui-y 
to try the issue of bankruptcy vel non, dur- 
ing a vacation of the district court. 

The first section declares "that the several 
district courts of the United States be and 
they are hereby constituted courts of bank- 
ruptcy. The said courts shall be always 
open for the transaction of business under 
this act, and the powers and jurisdiction 
hereby granted and conferred shall be exer- 
cised as well in vacation as in term time. 
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and a judge sitting at cliamliers sliall liave 
the same powers and jurisdiction, including 
tlie power of keeping order and of punishing 
any contempt of his authority, as when sit- 
ting in court" The evident meaning is that 
the power of the bankrupt court may be ex- 
ercised as well in vacation as in term time of 
the district court proper. 

Among the powers and jurisdiction of the 
bankrupt court, is the power to try an issue 
of bankruptcy vel non, by a jury. The pow- 
er, by the express words of the act, may be 
exercised in vacation, unless it is taken 
aw^y by the expression used in the forty- 
first section of the act already quoted, that 
"the judge shall order a trial by jury at 
the first term of the court at which a jury 
shall be in attendance." Does this mean 
the first term of the district court proper? 
We think not. (1) Because the policy of the 
bankrupt act is to provide for a speedy and 
summary settlement of the bankruptcy. If 
a jury trial is demanded, and no jury can be 
summoned until the regular term of the dis- 
trict court, the question of bankruptcy may 
be suspended for a period of five or six 
months. The fact that the adjudication re- 
lates back to the filing of the petition shows 
that no such delay was contemplated. (2) 
A construction so opposed to the spirit and 
purposes of the law should be avoided if 
possible. Tlie phrase, "at the first term of 
the court at which the jury should be in at- 
tendance," may, without violence to the lan- 
guage of the bankrupt act, be referred to a 
time when the district judge is holding a ses- 
sion of the bankrupt court, as distinguished 
from his sittings in chambers. Or, it may be 
referred to the clause of section one, name- 
ly: "SSaid courts may sit for the transaction 
of business in bankruptcy at any place in 
the district, of which place, and the time of 
holding the court, there shall have been given 
notice, as well as at the place designated by 
law for holding said courts." The construc- 
tion, that no jury trial can take place except 
during a term of the district couits does vio- 
lence to the first section of the bankrupt act, 
and limits the powers of the bankrupt court 
In vacation, when that section declares they 
shall be the same as in term time. 

For these reasons, I am of opinion that the 
bankrupt court may, in its discretion, sum- 
mon a juiT during the vacation of the dis- 
trict court. In every point of view, there- 
fore, the second ground for dismissing the 
writ of error is not well taken. In my judg- 
ment, therefore, the ease is here properly up- 
on writ of error, and must be so considered. 
The assignments of error, by the petition- 
ing creditors, relate mainly to the charge of 
the court touching the validity of the note 
made by Strassberger to Lehman Brothers, 
it is claimed by petitioning creditors, that 
the charge is erroneous, and the question is 
thus presented, whether, under the facts al- 
ready cited, the note in question was a bind- 
ing obligation upon Sti-assberger. Let it be 
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conceded, that contracts for the future de- 
livery of cotton, when it is agreed there shall 
be no delivery, but that differences shall be 
paid, are wagering contracts, and void as be- 
tween the parties. That is not the case 
shown by the record here. The parties here 
are not parties to any contract for the sale 
or delivery of cotton. Lehman Brothers, as 
far as appears from the record, never at any 
time sold to or bought from Strassberger a 
pound of cotton. The paities with whom 
Strassberger contracted were persons other 
than Lehman Brothers, whose names are not 
disclosed. Lehman Brothers were only fac- 
tors of Sti-assberger to make contracts with 
other parties. When, therefore, they sue 
Strassberger to recover money paid by them 
for him, on such conti'acts, and their com- 
pensation for their services, the court is not 
called upon to enforce a contract against the 
law between the parties to that contract, but 
simply to enforce the collection of a note, 
the consideration of which is money ad- 
vanced and services performed by agents for 
their principal. If Strassberger was suing 
the parties with whom he conti-acted, either 
to buy or sell cotton for the difference be- 
tween the contract and the market price, 
then the case would approach more nearly to 
what is forbidden by the New York statute. 
This is the case, to put it in it^ strongest 
light for the defendant, of an agent who ad- 
vances money to his principal to pay losses 
incurred in an illegal transaction, and takes 
his note for the money so advanced. In such 
a case, the contract between the principal 
and agent, made after the illegal transac- 
tions are closed, although it may spring from 
them and be the result of them, is a binding 
conti-act. Uurant v. Burt, 98 Mass. 167; 
Petrie v. Hannay, 3 Term B, 418; Owen v. 
Davis, 1 Bailey, 315; Ai-mstrong v. Toler, 11 
^Vheat [24 U- S,] 274. It has even been held, 
that partners who have been engaged in ille- 
gal transactions shall be held to account to 
each other for profits of such transactions. 
Brooks V. Martin, 2 Wall. [69 U. S.] 78. The 
fact, that the agent includes in a note given 
for money paid by him for losses in an ille- 
gal transaction, compensation as for his 
services, does not taint the note. Such com- 
missions would not avoid the note unless 
given for services as agent in a transaction 
which is not merely malum prohibitum but 
malum in se. 

We must look at the contract for future 
cotton, as originally made, to determine its 
legality or illegality. Strassberger testifies, 
and in this he is uncontradicted, that it was 
the understanding between him and Lehman 
Brothers, that in all sales or purchases of 
cotton by them for him for future delivery, 
no cotton should be actually received or de- 
livered, but only the differences paid, ex- 
cept when special instructions were given to 
receive or deliver cotton; and the record 
shows that he did, on more than one occa- 
sion, elect to deliver cotton. If he reserved 
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tlie option to receive or deliver, the contract 
was legal in all respects, even tliougli he 
might have had a purpose in his own mind 
not to receive or deliver, and had communi- 
cated that purpose to his agents. The ques- 
tion is, did he communicate that purpose to 
the parties not named, with whom he con- 
tracted? There is no evidence that he did. 
On the face of his contract, he binds himself 
to deliver cotton, and the other party binds 
himself to receive it. Now what effect can 
the mental purpose of Sti-assberger to pay or 
to demand differences instead of delivering 
the cotton have upon the contract, when that 
purpose is imknown to the other contracting 
party? Here is no bet or wager. "It cannot 
be a wager unless both parties are cognizant 
of the facts." Hibblewhite v. Mcilorine, 5 
Mees. & W. 4G2. 

[I think, therefore, that the charge of the 
learned judge now under consideration was 
erroneous for two reasons: (1) Because the 
record does not show that the conti-acts be- 
tween iStrassbe'rger and third parties, refer- 
red to in his testimony, were illegal; and (2) 
even admitting that they were, it does not 
follow that the note given by Strassberger 
for losses paid and commissions earned by 
Lehman Bros, in respect of such contract 
were void.] 2 

As error' appears in the record which may 
have been to the prejudice of the petitioning 
creditors, it follows that the judgment of 
the district court must be reversed, and the 
cause remanded to that court with directions 
to award a venire facias de novo. Judgment 
reversed. 

NOTE [from original report in 3 Cent. Law J. 
134]. This important opinion was prepared by 
Judge Woods after an elaborate argument, and 
is entitled to unusual weight. In view of the 
popular impression that none of the contracts 
can be enforced based on "puts" and "calls" and 
"future deliveries," this opinion comes opportune- 
ly. In the course of the opinion, it is declared 
that if tiie parties reserved the option to receive 
or deliver, the contract was legal in all respects, 
even although a party might have had a purpose 
in his own mind not to receive or deliver, and 
have communicated that purpose to his agent. 
On the face of the contract, it is valid, and the 
intention of the one party to demand differences 
in cash, if not mutually agreed to, will not make 
the contract invalid. The factor, agent, or com- 
mission merchant can recover for his advances 
and commissions, on a contract which is malum 
prohibitum, provided it be not malum in se. and 
contracts for "futures" are not of this latter 
character. The New York statute, quoted above, 
is far more comprehensive as to the wagering 
contracts which cannot be enforced than the Mis- 
soiu-i statute. See Wag. St. p. 661. And yet 
this case was conceded to be a New York con- 
tract, and was sustained. Importance is attached 
to the fact that the contract was based on the 
rules of the Cotton Exchange of New York, 
which are almost the same as the rules of the 
Merchants' Jflxchange of St. Louis, Pari passu, 
such conti-acts between members of the Ex- 
change, based on their own laws, which are laws 
unto themselves, will be enforced in the Missouri 
courts, the statutes of the state not prohibiting 
them. The very recent case of Waterman v. 
Buckland [1 Mo. App. 45], in St. Louis court of 



2 [From 3 Cent. Law J. 134. 



appeals, does not affect the question, inasmuch as 
the contract there, on its face, showed a mere 
wager as to the rse or fall of mess pork, on a 
certain day, at which time the difference was to 
be paid in cash, and both parties expressly contem- 
plated there should be no deUvery. Thouj^h 
called by parties an "option contract," only cash 
could pay the difference. The case of In re 
Chandler [Case No. 2,590], bankrupts, decided 
in April, 1874, by Judge Blodgett in United 
States district court of Illinois, apparently, but 
does not in fact, conflict with L^man Bros v. 
Strassberger. In Chandler's Case, the suit was 
between the original parties, and the proof showed 
that both parties contemplated no delivery, and 
were parties to a scheme to create a "corner" in 
oats for June, 1872. This precise question, as 
between the wagering parties, wherein no factor 
or agent intervened, was not passed upon by 
Judge Woods in Lehman v. Strassberger, and in 
Waterman v. Buckland, and in Re Chandler, su- 
pra, the right of the factor to recover on such con- 
tracts was not involved. 
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LEHMER et al. v. SMITH. 

[1 Cin. Law Bui. 45.] 

Circuit Court, S. B. Ohio. 1876. 

Baxkkuptot — Effect upox Bxistixg Contracts. 

[A., a grain commission merchant, buys and 
agrees to hold oats for B. upon margins. With- 
out the knowledge or consent of B., he sells the 
same, and very soon afterwards becomes bank- 
rupt. Nearly a year thereafter suit is brought by 
B. against A.'s assignee in bankruptcy, claiming 
for lie margin upon the oats at the valuation of 
the highest market price attained by oats down to 
the time of bringing suit. Held, that the bank- 
ruptcy of A. made it apparent that he eoukl 
neither replace the commodity nor pay damages. 
For this reason suit should have been entered at 
that time, and B. is therefore not entitled to any 
subsequent rise in price.] 

[Error to the district court of the United 
States for the Southern district of Ohio. 

The plaintiffs [James D. Lehmer and J, G. 
Isham] claimed that they were doing busi- 
ness in Cincinnati, Ohio,, in 1873; that the 
bankrupt M. W. Stone was at that time a 
grain commission merchant; that he agreed 
to buy and hold for them, upon margins, in 
Chicago, 200,000 bushels of oats; that an the 
28th day of September, 1873, he sold the 
oats in violation of his duty, and without 
their knowledge or consent. The defendant 
[Thos. G. Smith, assignee in bankruptcy of 
M. W. Stone] did not admit the fact as to 
the alleged unauthorized sale, but admitted 
a balance due plaintiffs, and denied that 
they had suffered damage, inasmuch as oats 
were lower during October and November, 
1873, than at the date of sale. The main 
question, therefore, was upon the measure 
of damages. 

Upon this question Judge Swing held, in 
the district court, that the measure of dam- 
ages was the difference between the market 
price at the time when the plaintiffs learned 
that the sale had been made and the price 
at which the sale had been made. This dis- 
covery was on October 10, 1873. On Oc- 
tober 18, 1873, Stone became bankrupt. 
There was no difference in price between 
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OctolDer 16th and October ISth. The plain- 
tiffs claimed, however, that they were en- 
titled to the highest market price which 
oats attained down to the bringing of the 
suit, in the summer of 1874. 

G. E. Pugh and D. W. Strickland, for 
plaintiffs. 

Matthews, Ramsey & Matthews, for de- 
fendant. 

EMMONS, Circuit Judge, held that, in es- 
timating the damages, no references could 
be had to the market at any time later than 
the date of the bankruptcy; that that was 
the date at which the plaintiffs knew that 
they would be obliged to sue, and that the 
policy of the law would not permit them to 
wait longer to take advantage of a further 
rise; that, even if the rule was as claimed 
by plaintiffs' counsel, the plaintiffs in such 
actions were ordinarily allowed a reasonable , 
time in which to stie; that such reasonable 
time would cease with the bankruptcy of 
the defendant, as it was then made appar- 
ent that he could neither replace the com- 
modity or pay the damages. Judgment af- 
flrmed. 
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In re I/EIBENSTETN et al. 

[4 Chi. Leg. News, 309.] 

District Court, D. Kansas. 1872. 



WnEN Pbooeedings wim. not be Stated in 
State Court — ^Whether Debt Discharged. 

1. "When it appears from the proceedings against 
a bankrupt in a state court that the debt is one 
which will not be barred by a discharge in bank- 
ruptcy, tiie bankrupt court will not interfere to 
stay or rest proceedings in the state court, and 
when the state court has jurisdiction of the mat- 
ter, the question of fraud for instance, if that be 
the question before it, and involved in the proceed- 
ing, the bankrupt court will not take jurisdiction 
■of that question and hear and determine the ques- 
tion of fact, but will leave it to be decided in the 
state court. 

2. Whether a debt has been discharged by a 
<:ertificate of discharge will in practice from ne- 
■cessity be mudh oftener presented for decision 
after the discharge has been granted in a state 
■court than in a federal court, and if the state 
court has jurisdiction to determine this question 
it must have jurisdiction on questions preliminary 
io it, and having taken jurisdiction it should not 
be interfered with by the bankruptcy court. 

[Cited in Re Stansfield, Case No. 13,294.] 

This matter came before the court, on peti- 
tion of Cochran, McLean & Co., for an order 
■dissolving an injunction previously allowed 
by the court, resti-aining them from proceed- 
ing to collect a judgment recovered hj them 
in the supreme court of the city of New 
"york against said Friedlander, in July, 1871, 
and was referred to Hiram Griswold, Reg- 
ister, to hear testimony and report the facts 
and conclusions of law to the court. The 
suit in which the judgment was rendered 



was commenced February 3, 1871, to recov- 
er for goods sold to said bankrupts. Peti- 
tion in "bankruptcy was filed March 6, 1871. 
The same day affidavits were filed in the 
civil action, charging that -the goods were 
obtained through fraud and misrepresenta- 
tion, on which an order of arrest was issued 
and the defendant arrested. March 10th, 
defendant gave" an undex*taking conditioned 
that he would render himself amenable to 
such process as might be issued to enforce 
judgment to be rendered, and was released 
from arrest. June 14th, he filed a motion to 
vacate the order of arrest, which was over- 
ruled. July 24th, judgment was rendered. 
[Charles] Leibehstein and [Max] Friedlan- 
der were adjudged bankrupts March 21st. 
On the 3d of April, Cochran, McLean & Co. 
filed their proof of debt. The injunction, 
sought to be dissolved, was allowed August 
8th. 
By HIRAM GRISWOLD, Register: 
Upon the foregoing facts, I find as con- 
clusions of law that the debt for which the 
plaintiffs recovered the judgment against 
said Friedlander, if contracted in the man- 
ner and under the circumstances as in the 
affidavits alleged, is one from which his dis- 
charge in bankruptcy would not release 
him, and that the plaintiffs are entitled to 
an order dissolving the order of injunction 
heretofore granted. I am guided in my 
views of the law by the decisions of Lowell. 
Judge, in Re Devoe [Case No. 3,843]; of 
Blatchford, J., in Re Kimball fid. 7,768]; 
and of Nelson, J., in Re Robinson [Id. 11,- 
939]. I undei-stand the judge in each of 
those cases, as basing his decision upon the 
principle that when it appears from the pro- 
ceedings in the state court that the debt is 
one which will not be barred by a discharge 
in bankruptcy, the bankrupt court will not 
interfere to stay or arrest proceedings in the 
state court; ' and that when the state court 
has jurisdiction of the matter, the question 
of fraud, for instance, if that be the ques- 
tion before it, and involved in the proceed- 
ing, the bankrupt court will not take juris- 
diction of that question, and hear and deter- 
mine the question of fact, but will leave it 
to be decided in the state court. And these 
decisions seem to me to be founded in rea- 
son, and to be in harmony with the current 
of decisions involving questions of jurisdic- 
tion between federal and state courts. 
Whether a debt has been discharged, by a 
certificate of discharge, will, in practice, 
from necessity, be much oftener presented 
for decision, after the discharge has been 
granted, in a state court than in a federal 
court, and if the state court has jurisdiction 
to determine this question, it must have ju- 
risdiction on questions preliminary to it; 
and, having taken jurisdiction, it should not 
be interfered with by the bankrupt court. 

Counsel for the bankrupt concede that this 
may be the correct view when the charge of 
fraud is distinctly made in the petition, that 
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tliere teing the very matter in controversy 
In tlie state court, as was the case In re De- 
voe [supra]. But they contend that when 
the allegations of fraud are made by ex 
parte affidavits only, the question should 
not be withdrawn from this court and re- 
mitted wholly to the state court. The dis- 
tinction is not well taken. In either case 
it is a proceeding in the state court in which 
the question is legitimately brought before it 
The principle is the same in the one case 
as in the other. The only question is one of 
practice. We know that by the practice of 
the state of New York it is the function of 
the affidavit to charge and specify the fraud, 
as the basis for the order of arrest. And in 
Re Kimball [supra], it distinctly appears 
that the allegation of fraud was found only 
in the affidavits. And it sufficiently appears 
that it was so in Re Robinson [supra]. For, 
in that case, counsel insisted that it shoxild 
appear from the declaration that the suit 
proceeded upon the ground of fraud. But 
the judge held that it might well appear in 
the affidavits only, a discussion that could 
not have arisen had not the charge of fraud 
been found in them only. There is another 
view of this case, which it seems to me is 
of no little weight. Friedlander, while the 
action was proceeding, made no effort in 
that court to have proceedings stayed, un- 
der the provisions of the bankrupt act. He 
permitted the case, without objection, to 
take the ordinary course, until it terminated 
in a judgment. Not only so, he gave an un- 
dertaking, after the commencement of pro- 
ceedings in bankruptcy to the effect that he 
would render himself amenable to such pro- 
cess as might be issued to enforce the judg- 
ment which might be rendered. If the case 
against Friedlander were one in which he 
was entitled to a stay of proceedings, under 
the provisions of the bankruptcy act [of 
1867 (M Stat 517)], it could be obtained only 
on his own motion. The benefit they se- 
cured to him was a personal one, of which 
he might avail himself or not at his elec- 
tion. He declined to do so; he waived his 
personal privilege, and permitted the case to 
proceed to judgment Such a judgment is 
a valid one, and is unaffected by a subse- 
quent discharge. Palmer v. Merrill, 57 Me. 
26. As to the effect of his giving the un- 
dei*taking, see Minon v. Van Nostrand [Case 
No. 9,642]. In any view I can take of the 
case, therefore, I am clearly of the opinion 
the order of injunction heretofore granted, 
be dissolved. Respectfully submitted. 

Howsley & Higinbotham, for Coehitin, Mc- 
Lean «& Co. 
Stillings & Fenlon, for Friedlander. 

DBLAHAY, District Judge. I have con- 
sidered the opinion of the register, and con- 
cur with him in the conclusions of law as 
stated by him. Order granted, dissolving 
the order of injunction heretofore allowed. 
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LEIDERSDORF et al. v. FLINT. 

[8 Biss. 327; i 18 Am. Law Reg. (N. S.) 37; 
7 Cent Law J. 405; 7 N. Y. Wkly. Dig. 360; 
6 Reporter, 739; 18 Alb. Law .7. 382. 429; 
13 Am. Law Rev. 390; Cos, JIanual Trade- 
Marfc Gas. 360; 11 Chi. Leg. News, 66; 24 
Int Rev. Ree. 373: 35 Leg. Int. 468.] 

Circuit Court B. D. Wisconsin. Nov. 12, 1878. 

Trade Marks— Cosstitotiosal Law. 

1. The legislation by congress upon the sub- 
ject of trade marks, of July 8, 1870 [16 Stat 
198], is unconstitutional. 

2, It cannot he sustained under the power to 
legislate in favor of authors and inventors, nor 
under the power to regulate commerce. 

[Followed in Day v. Walls, Case No. 3,692.] 

[This was a bill in equity by B. Leidersdorf 
and others against J. G. Flint for an injunc- 
tion. Defendant demun-ed upon the ground 
that the court had no jurisdiction. The case 
*is now heard upon the demurrer.] 

Winfield Smith, for complainants. 
Jenkins, Elliott & Winkler, for defendant. 

Before HARLAN, Circuit Justice, and DY- 
ER, District Judge. 

DYER, District Judge. This is a bill for 
an injunction to restrain an alleged infringe- 
ment by defendant of complainant's trade 
mark, used upon packages of tobacco and 
regist&red according to act of congress. Both 
complainant and defendant are citizeps of 
Wisconsin, and the bill is based upon that 
pi'ovision of section 4942, Rev. St., which 
gives to the party aggrieved by the wrong- 
ful use of his trade mark, a remedy by in- 
junction, according to the course of equity, 
in any court having jurisdiction over the per- 
son guilty of such wrongful use, and is filed 
upon the theory that this court has jurisdic- 
tion to entertain such a bill, though both 
parties are citizens of the same state. The 
bill is demurred to, on the ground that the 
court has no jurisdiction, and the demun*er 
raises the question of the constitutional pow- 
er of congress to legislate upon the subject 
of trade marks. The question is of great 
importance, and appeal's to be new, since, with 
the exception of Duwell v. Bohmer [Case No. 
4,213], we were referred upon the argument 
to no reported case in which it has been 
determined. 

The statutory provisions relating to trade 
marks are contained in title 60, Rev. St., 
which is entitled "Patents, Trade Marks and 
Copyrights." They authorize the registi'a- 
tion of trade marks, impose restrictions upon 
such registration, and confer certain reme- 
dies for the protection of the rights of par- 
ties who have complied with the require- 
ments of the statute. The remedies thus, 
given are mentioned in section 4,942, which 
provides that "any person who shall repro- 

1 [Reported by Josiah H. Bissell. Esq., and 
here reprinted by permission.] 
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duce, counterfeit, copy or imitate any re- 
corded trade mark, and affix tlie same to 
goods of substantially the same descriptive 
properties and qualities as those referred to 
in the registration, shall be liable to an ac- 
tion on the case for damages for such wrongs 
ful use of such trade mark, at the suit of the 
owner thereof; and the party aggrieved 
shall also have his remedy, according to the 
course of equity, to enjoin the wrongful use 
of his trade mark, and to recover eompensa- 
tion therefor in any court having jurisdic- 
tion over the person guilty of such wrongful 

use." 

The only clause in the constitution from 
which it can be well claimed congress de- 
rives its power to legislate upon the subject 
is article 1, § S, cl. 8, which authorizes con- 
gress "to promote the progress of science 
and useful arts, by securing for limited 
times, to authors and inventors, the exclu- 
sive right to their respective writings and 
discoveries." If the power in question is 
given by this clause of the constitution, then, 
inasmuch as by section 629, Rev. St, the 
circuit courts are invested with original ju- 
risdiction of all suits at law or in equity 
arising under the patent or copyright laws 
of the United States, and in view of the act 
of congress of March 3, 1S75 [18 Stat. 470], 
which confers jurisdiction in all civil causes 
arising under any law of the United States, 
where the amount in dispute exceeds ?oOO, 
and of the provisions of section 4942, Rev. 
St., above referred to, there is ground for 
claiming that the courts of the United States 
have jurisdiction in suits which involve the 
right to trade marks without regard to the 
citizenship of parties. 

But, in contending that the power to legis- 
late upon the subject of trade marks is de- 
rived from the constitutional provision be- 
fore cited, it must be necessarily assumed 
that the maker of a trade mark is an author 
or inventor, and that a trade mark is a writ- 
ing or discovery within the meaning of that 
clause. 

Argument can hardly be needed to demon- 
strate that a law regulating trade marks is 
not, in any just sense, a copyright law. The 
general meaning of the term copyright, is an 
author's exclusive right of property in the 
work which he produces. It includes the 
right of the citizen who is an author of any 
book or writing, any literary, dramatic or 
musical composition, any engraving, paint- 
ing, drawing, map, chart or print, and of 
models or designs intended as works of art 
It is something which appertains to authors 
who, by their writings and designs, promote 
the advancement of literature, science and 
the useful arts. An author, by standai-d 
definition is "one who produces, creates or 
brings into being; the beginner, former or 
first mover of anything; hence, the efiicient 
cause of a thing. The term is appropriately 
applied to one who composes or writes a 
book" or writing, "and in a more general 
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sense to ohe whose occupation is to compose 
and write books" or writings. 

So, too, invention implies originality. Orig- 
inality, not mere mechanical dexterity, is the 
test of invention. Blake v. Stafford [Case No. 
1,504]. It is the "finding out, the contriving, 
the creating of something which did not exist, 
and was not known before, and which can 
be made useful and advantageous in the pur- 
suits of life, or which can add to the enjoy- 
ments of mankind." Conover v. Roach [Case 
No. 3,125]; .Ransom v. Mayor of New York 
[Id. 11,573]. To entitle one to the character 
of an inventor, he must himself have con- 
ceived the idea embodied in his improvement 
It must be the product of his own mind and 
genius. Pitts v. Hall [Id. 11,192]. 

The dissimilar characteristics of trade 
marks, and copyrights, and inventions for 
which patents may be granted, have been 
pointed out or illustrated in various adjudi- 
cated cases. A ti*ade mark has been very 
well defined as one's commercial signature to 
his goods. It may consist of a name, symbol, 
figure, letter, form or device, if adopted and 
used by a manufacturer or merchant it; or- 
der to designate the goods he manufactm-es 
or sells, to distinguish the same from those 
manufactm:ed or sold by another, so that the 
goods may be known in the market as his, 
and- to enable him to secure such profits as 
result from his reputation for skill, industry 
and fidelity. McLean v. Fleming, 96 U. S. 
245; Upton, Trade Llarks, 9; Taylor v. Car- 
penter, 2 Sandf. Oh. 604. 

The basis of a trade mark right is primarily 
the encouragement of trade. As the court, in 
discussing the subject, say in Partridge v. 
Menck, 2 Barb. Ch. 101, the question in such 
a case is not whether a person was the orig- 
inal inventor or proprietor of the article made 
by him and upon which he puts his trade 
mark, nor whether the article made and sold 
by another under his ti-ade mark is an article 
of the same quality or value. But the court 
proceeds upon the ground, that the complain- 
ant has a valuable interest in the good will 
of his trade or business, and that havhig ap- 
propriated ■ to himself a particular label or 
sign or tx-ade mai'k, indicating that the arti- 
cle is manufactured or sold by him or by his 
authority, or that he carries on his business 
at a particular place, he is entitled to protec- 
tion against any other person who pU'ates 
upon the good will of his customers or of the 
pati'ons of his ti-ade or business, by sailing 
under his flag without his authority or con- 
sent. 

The name, word, mark, device, or symbol 
constituting a trade mark may be devoid of 
novelty, originality, and of anything pai-taking 
of the nature of invention. As the supreme 
court say in Canal Co. v. Clark,, 13 Wall. [80 
U. S.] 322, "undoubtedly words or devices 
may be adopted as trade marks, which are not 
original inventions of him who adopts them. 
Property in a trade mark, or ratlier in the use 
of a trade mark or name, has very little 
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analogy to that -which exists in copyrights, or 
in patents for inventions. "Words in common 
use, with some exceptions, may be adopted, if 
at the time of their adoption, they were not 
employed to designate the same, or like arti- 
cles of production." So in McLean v. Mem- 
ing, 96 U. S. 245, it is said that trade marks 
are not required to be new, and may not in- 
volve the least invention or sMll in their ap- 
plication or discovery. 

As is well shown by a writer who has with 
evident care collated the authorities on the 
subject, volume 7, Gent. Law J. 143, the foun- 
dation of title to a trade mark is priority of 
adoption and actual use in ti*ade, and it nei- 
ther in application nor discovery necessarily 
possesses the elements of originality, novelty 
or invention. 

"The power given to congress to promote the 
progress of science and useful arts, is restrict- 
ed to the rights of authors and inventors, and 
further, their rights are only to be secured for 
a limited time." Livingston v. Van Ingen, 9 
Johns. 566. 

This limitation in time is imposed by the 
constitutional provision itself. But the right 
to a trade mark is of common law origin, and 
as a common law right, it is limited only by 
the period of its use, and ceases only with its 
abandonment. Property in inventions and dis- 
coveries did not exist at common law, and for 
their protection we have to look wholly to the 
constitutional provision on the subject. 

The consideration for which a gi-ant is made 
by the public to the author of a new and use- 
ful invention, of an exclusive right, is the 
benefit resulting to the public from the in- 
vention. The consent of the inventor to make 
his invention known and available to others, 
and ultimately to give it to the public, con- 
stitutes the consideration for which he is en- 
titled to receive protection from the govern- 
ment in the form of the grant of an exclusive 
right. Curt Pat. preface. Not so with trade 
marks. For when the exclusive right to use 
a trade mark terminates, ro corresponding ben- 
efits result to the public. Its value is gone 
when it ceases to be exclusive and becomes 
the property of the public. 

air. Browne, in his Treatise on Trade Marks, 
says (page 75): "The rights of inventors and 
authors, as long settled ui Great Britain, 
were familiar to the framers of the constitu- 
tion;" and. as Mr. Justice Story says: "It 
is doubtless to thip knowledge of the common 
law and statutable rights of authors and in- 
ventors that we are to attribute the constitu- 
tional provisioh. It was beneficial to all par- 
ties that the national government should pos- 
sess this power; to authors and inventors, 
because, otherwise, they would have been sub- 
jected to the varying laws and systems of 
the different states on this subject, which 
would impair, and might even destroy, the 
value of their rights; to the public, as it 
would promote the progress of science and the 
useful arts, and admit the people at large, 
after a short intei-val, to the full possession 
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and enjoyment of all writings and inventions, 
without restraint In short, the only boon 
which could be offered to inventors to dis- 
close the secrets of their discoveries, would 
be the exclusive right and profit of them, as 
a monopoly, for a limited period." 
^ A copyright is limited by time, a trade mark 
is not A copyright is limited territoriallj*, 
but a trade mark acknowledges no boundaries. 
They are unlike in their natures. 

In every aspect suggested, and in other re- 
spects which might be suggested, it would 
seem that the analogy between property in the 
use of a trade mark and a patent for an inven- 
tion, and between a ti-ade mark right and a 
copyright fails. Property In a trade mark ex- 
ists independently of statute. It is otherwise 
with inventions and discoveries. As is said 
by the court hi Rodgers v. Philp, 1 0. G. 31, 
they "are protected only in consequence of 
the constitutional provision on the subject 
which does not apply to trade marks." 

Considering with care the important ques- 
tion involved, and not unmindful that the 
question, whether a law be void for repugnan- 
cy to the constitution, or for want of con- 
stitutional authority to enact it is at all times 
one of much delicacy, I am constrained to 
hold that legislation by congress upon the 
subject of trade marks, is not authorized, ei- 
ther by the letter or spirit of the constitution- 
al provision from which such authority is 
sought to be deduced. The maker of a trade 
mark is neither an author nor an inventor, and 
a trade mark is neither a writing nor a dis- 
covery wltbin the meaning and intent of the 
constitutional clause in question. 

It may be added, that the constitutionality 
of the trade mark statute cannot be sus- 
tained under the clause which gives to con- 
gress the power to regulate commerce among 
the several states, nor, in my opinion, under 
any of the provisions of the constitution 
which prescribe the legislative powers of con- 
gi'ess. From these views, it follows that this 
com-t is without jm-isdiction to entertain the 
present controversy, which, as before stated, 
is between citizens of the same state. De- 
murrer to bill sustained. 

The principle laid down in this decision was 
affirmed by the supreme court of the United 
Stf-tes in U. S. v. Steffens, 100 U. S. 82. 
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LEIGH V. HOLT. 

[5 Biss. 338; 1 5 Chi. Leg. News, 528.] 

Circuit Court, E. D. Wisconsin. July Term. 
1873. 

Obstructions in Navigable Hi vers — Right to 

Construct Piers ok Booms — Acquiescence 

DuTr OE Boom Owner — Rights — How Con- 
strued ~ Boom Owner mat Use Channel Re- 
maining. 

1. The Oconto river is, in contemplation of law, 
a navigable stream. 



1 [Reported hy Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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2. Individual property owners upon its banlis 
liavp, strictly spealiing, no right to construct 
booms or piers in it without authority from the 
legislature. 

3. The status of the owner of such boom or 
pier is not changed by the fact that they were pur- 
chased and not constructed by him. 

4. Where the construction of such piers and 
booms had been acaiiiesced in by the public, their 
owners must be considered to have acquiesced in 
their construction and maintenance by one anoth- 
er. One boom owner cannot bring a suit against 
another simply for the construction and main- 
tenaucp of a Itoom. 

5. Nevertheless it is the duty of the boom own- 
er not to interfere with the rights of other .per- 
sons or their property on the river, and he must 
use unusual diligence in keeping a passage-way 
clear. 

6. It seems, that as to any person not connect- 
ed with any such obstruction, the construction 
and maintenance of piers or booms would be ille- 
gal, and the owner would be accountable for any 
damage so sustained. 

7. The rights of the public should be liberally, 
and those of tiie boom and pier owners strictly, 
construed. 

8. The owner of a pier or boom does not thereby 
cease to have the right to use the channel which 
remains— he still retains that right in common 
with all olJiers. 

At law. 

Finches, Lynde & Miller and Mi\ Tracy, 
for plaintiff. 
E. A. Storrs, for defendant 

DRUMMOND, Circuit Judge (charging ju- 
i-y). This is an action to recover damages 
sustained T)y the plaintiff in consequence of 
obstructions to the Oconto river, placed there, 
as is alleged, by the defendants. The cause 
of action as set forth in the declaration is 
substantially this: That the plaintiff was 
the owner of a saw-mill on Little river, a 
tributary of the Oconto river; that he man- 
ufactured lumber there, and sent it to mar- 
ket by the river, and also in that way ob- 
tained his supplies; that the defendants 
were the owners of land bordering on the 
Oconto river, and that they also had a mill 
upon the river; that along the banks of the 
river where they owned the land, they had 
constructed a boom to retain their logs as 
they might need them for sawing; that there 
was a large number of logs annually descend- 
ing the river, of which the defendants own- 
ed a considerable portion; that there were 
piers in the river connected with the boom; 
and that there was a Jam of logs there more 
or less frequently, which was sometimes con- 
tinued for many weeks, and which prevented 
the plaintiff from sending his lumber to 
market; and he alleges that in consequence 
of these booms, piers and jam of logs, he 
sustained special damage during the years 
1867, 1868, 1869 and 18T0. 

The principal damage is, however, said to 
have been in the year 1867, when, as he 
states, rafts of lumber were detained several 
weeks, and in one or two instances partic- 
ularly the lumber was prevented from reach- 
ing the mouth of the Oconto river so that 
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it could be shipped to Chicago and Milwau- 
kee at a time when it was at a very high 
price, and that in consequence of the delay 
caused by the obstructions which the plain- 
tiff met in the transit of his lumber from 
his mill to the mouth of the Oconto river 
the price fell and he sustained very serious 
loss. 

It is alleged that the obstruction was at 
the piers of the defendants, and that after 
the lumber passed the piers the navigation 
was substantially open to the mouth of the 
river, and the question is whether these al- 
legations in the declaration have been sus- 
tained by the evidence in the case. 

And first as to the legal status of the Ocon- 
to river, upon which these piers and booms 
of the defendants were maintained. It is 
conceded that the Oconto river, although per- 
haps in one sense not strictly navigable, yet 
in contemplation of law is to be treated as 
a navigable river, with aU those rights which 
can be claimed for navigable rivers as con- 
nected with the general public. It was a 
meandered stream, and I think that the 
court will have to say to you that, strictly 
speaking, no individual owner of property 
upon the banks of the river had the right to 
construct a boom or to place a pier in the 
river without authority from the legislature. 
So that we have to assume in the investiga- 
tion of this case, that although these piers 
and booms were not placed there by the de- 
fendants, but were purchased by them, in 
point of strict law, their maintenance as well 
as construction was a violation of the rights 
of T.ne public; but it would be wrong for us 
to lose sight of the particular circumstances 
eoimected with the construction of piers and 
booms upon this river, and we must not for- 
get either that the plaintiff is himself a mill- 
owner upon a stream, as I understand, legal- 
ly in the same, condition as the Oconto. 
There seems to have been a sort of general 
public acquiescence, if I may so say. Judg- 
ing from the evidence, in the erection and 
continuance of piers and booms upon this 
river. In other words, the state, which un- 
doubtedly would have the right to speak, 
has never yet spoken, and so far as we 
know, has never instituted any proceedings 
to put an end to the piers and booms which 
are maintained upon the river, and it could 
hardly be said, if this were an action brought 
by a mill knd boom owner on the Oconto 
river, that he could maintain a suit against 
a man simply for the construction or main- 
tenance of piers and booms; so that while 
it may be true that as against the state and 
the public, the construction and maintenance 
of piers and booms are illegal, still parties 
may waive their right to object to the con- 
struction and maintenance of both piers and 
booms; and it is a question proper for the 
jury to consider in this ease, whether the 
plaintiff is in such a condition that he can 
complain of the construction and mainte- 
nance of the piers and booms as such. And 
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we should bear in mind, in considering this 
part of tlie case, what probably has caused 
the silence of the public for so long a time 
(for you will recollect that these piei-s and 
booms have been continued there for a great 
many yeai-s), namely; that there must be 
some device by which logs cut at the sources 
of a river shall be detained in their transit 
down, so that they can be manufactured 
into lumber and made available; and a 
great deal, of course, will depend upon the 
nature and character of the stream down 
which the logs are floated, and I suppose the 
true explanation why the state or the com- 
mon public has never done anything in rela- 
tion to this matter, is because it has been 
felt that there should be some arrangement 
by which the logs could be retained floating 
upon the river until they are manufactured. 
So that while we lay down this as the strict 
rule of the law, we qualify it by calling your 
attention to the circumstances connected 
with the construction and maintenance of 
the piers and booms upon this river; also 
to the particular facts connected with the 
position and status of the plaintiff himself 
as a manufacturer of lumber upon a tribu- 
tary of the river. 

If this were a suit by -a person not connect- 
ed with the booms ana mills, and his proper- 
ty was arrested in its transit down the river, 
I think he would occupy a different position 
from the owner of a mill or a boom; then 
he would have the right to call upon the 
court for an unqualified rule upon the sub- 
ject, and the court would be compelled to 
say that, as to him, the construction and 
maintenance of the piers and booms would 
be illegal, and for the detention of his prop- 
erty the owner of booms and piers would 
be held accountable. 

With these remarks as to the character of 
the stream, the silence of the public, and the 
situation and circumstances of the various 
parties as to the subject matter of the con- 
troversy, we will proceed one step further 
in the case and determine whether or not, 
if the plaintiff has "ivaived the right to com- 
plain of the mere construction and main- 
tenance of the piers and booms, there has 
been any act of the defendants causing a de- 
tention of his property in its transit to mar- 
ket If it be true that as respects the plaintiff, 
the defendants could maintain the piers and 
booms there, still they could only be main- 
tained in such a way as not to interfere 
with the rights of other persons or their 
property in its transit up and down the 
river, and it seems to me that conceding all 
that, the court has in one aspect of the case, 
conceded from the silence of the public, and 
the position of the parties in reference to the 
piers and booms, that the rights of the 
public in relation to the passage-way for the 
property of each citizen should be liberally, 
and the rights of the owners of the piers 
and booms strictly, construed. I think that 
it would be their duty even to be more than 



ordinarily diligent in keeping clear the pass- 
age-way down the river. If their piers and 
booms are to stay there at all, it should be 
so that the passage-way should be kept clear. 
Of course they are not to perform impossi- 
bilities. Xou are to construe their acts with 
reference to the circumstances surroimding 
anything T^'hich becomes a matter of investi- 
gation on your part. For instance, in the re- 
moval of logs on their way down the river, 
the evidence shows that the logs are thrown 
into the river loose; that they float down 
with the current. Of course, in being thus 
thrown in and floating together in great and 
small quantities, there is a liability, with- 
out any force from human hands, to lodge 
in the river— to jam, as it is termed. Now, 
under such circumstances, it is the duty of 
all parties who own piers and booms on 
the river, to use unusual diligence in clearing 
a passage-way, so that they may pass on, 
and in considering the conduct of the de- 
fendants upon this point of the case, it will 
be for you to determine whether they have 
done all that skill and labor, under the cir- 
cumstances, could reasonably do in order 
to keep the passage-way clear. 

The defendants would not be liable for the 
obstruction of the river below, nor would 
they be held responsible if logs could not be 
put through their piers or divided there be- 
cause they were obstructed below. T^'hen 
they have done all that they can, so far as 
they and their property are concerned, they, 
under the aspect of the case which I am now 
considering, are relieved from responsibility. 

It is claimed, on the part of the plaintiff, 
that conceding the right of the defendants to 
maintain piers and booms, as the only ob- 
ject of the defendants was to manufacture 
their lumber, they had no right to use the 
channel in common with the public for 
their own logs down the river, if they could 
have floated them into the boom as, thus 
removing their own logs from the river, 
there would to that extent be removed an 
obsti-uction to the passage of the logs of oth- 
ers. It is almost impossible for the court 
to lay down any absolute rule upon this 
branch of the case. It cannot be said, con- 
ceding their right to maintain the piers and 
booms, that the defendants had ceased to 
have a right to use the channel which re- 
mained. They had that right in common 
with all others; they would not forfeit it 
by the fact that they had piers and booms 
upon the river, but no man would have the 
right to monopolize the river, or prevent a 
passage of the property of others. In other 
words, each man should so use the right 
which he has as not unnecessarily to inter- 
fere with the rights of othei-s, and it is a 
question which the jury may consider with- 
out the court giving any absolute rule upon 
the subject, if the boom of the defendants 
was more or less open, whether they might 
not have transferred to their boom logs 
which might be interfering with the logs or 
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lumber of others in their transit down the 
river. It is for you to determine whether 
or not there was any obstruction unneces- 
sarily on the part of the defendants with 
the property of the plaintiff in going up or 
•down the river, and whether the plaintiff 
was damnified by such obstruction. 

The jury found a vercUct for plaintiff. 

NOTE. As to how far riparian owners may 
■erect wharves and piers, and the limitation by 
navigability of the stream, consult Dutton v. 
Strong, 1 Black [66 U. S.] 23; Yates v. Milwau- 
kee, 10 Wall. [77 U. S.] 497. The erection of a 
■dam without legislative authority in a river, in 
fact navigable, is unlawful, whether it interferes 
with the navigation of the river or not. "Wiscon- 
sin River Imp. Co. v. Lyons, 30 "Wis. 61. Any 
■erection or obstruction! not authorized by compe- 
tent legislative authority, which materially in- 
terferes with the paramount right of naviga- 
tion, is unlawful. Northwt stern Packet Co. v. 
Atlee [Case No. 10,*ll], decided by Dillon, J., 
in the United States circuit court of Iowa. 
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In re LEIGHTON. 

[4 Ben. 457; i 5 N. B. R. 93.] 

District Court, S. D. New York, Jan., 1871. 

Baxkruptct— Petition I'OR Discharge— Juris- 
DiCTioK— Residence. 

1. A petition in involuntary bankruptcy was 
filed on January 21st, 1868, and an adjudication 
was made on February 1st, on default of the 
debtor to appear, after personal service. The pe- 
tition stated that the debtor had resided in this 
■district for sis months next preceding the filing 
■of the petition; but the testimony showed that, 
from aiay 1st, 1867, to December 7th, 1867, he 
resided in Boston, and that from that time till 
the filing of the petition he resided at New York, 
and did not carry on business anywhere, during 
the six months. The debtor applied for a dis- 
charge: Held, that the court had no jurisdiction 
over the case, because the debtor had not resided 
in the district for the longest period during the 
six months preceding the filing of the petition. 

[Cited, but not followed, in Re Ives, Case No. 
7.115.] 

2. The restrictions in section 11 of the bank- 
ruptcy act [of 1867 (14 Stat. 521)] as to the 
judge to whom the petition is to be addressed, 
apply to proceedings under section 39. 

[Petition for discharge, in the matter of 
John Leighton, a bankrapt.] 

Hawkins & Cothren, for bankrupt. 
George Bliss, ^r., for creditor. 

BLATCHFORD, District Judge. In this 
case a discharge is refused because the court 
has no jurisdiction over the case. The case 
is one of Involuntary bankruptcy. The cred- 
itor's petition alleged that the debtor, for a 
period of six months next preceding the date 
of the filing of the petition, had resided at 
the city of New York, in this disti-iet. The 
petition was filed January 21st, 1868. The 
adjudication was made February 1st, 1868, 
on default of the debtor to appear, after per- 
sonal service. The testimony shows that, 
from afay 1st, 1867, to December 7th, 1867, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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the bankrupt resided at Boston, Massachu- 
setts, and that, from the latter date till Janu- 
ary 21st, 1868, he resided at New York. 
Therefore, he did not reside in this district 
for the six months next immediately preced- 
ing the time of filing the petition, or for the 
longest period during such six months. Nor 
did he carry on business in this district for 
such six months or for the longest period 
during such six months. He did not carry 
on business anywhere, within the meaning 
of the act, during any part of such six 
months. Certainly he did not carry on busi- 
ness in this district for such six months, and, 
if he caiTied on business anywhere during 
any part of such six months, the place where 
he carried it on for the longest period during 
such six months that he carried it on any- 
where, was Boston. 

It is urged that, under section 39 of the 
act, it is only necessary that a person should 
reside within the jurisdiction of the United 
States, and owe debts provable under the 
act, exceeding the amoxint of S300, to enable 
any creditor of his, to the amount of at least 
?250, to put him into bankruptcy for a cause 
specified in that section, by proceedings in- 
stituted in any district, without regard to the 
restrictions as to residence and carrying on 
of business, imposed by section 11, provided 
the order to show cause be served as provid- 
ed in section 40. This is an erroneous view 
of the law. The restrictions in section 11, 
as to the judge to whom the petition is to be 
addressed, apply to proceedings under section 
39. If not, there is no authority given to 
any court to hear involuntary proceedings. 
The 39th section does not say to whom the 
petition is to be addressed or where it is 
to be filed; and the 1st section only gives 
to the district courts, as courts of bank- 
ruptcy, authority to hear and adjudicate up- 
on matters and proceedings in bankruptcy, 
according to the provisions of the act Such 
is the view of the justices of the supreme 
court In form No. 54, in the schedules to 
the general orders in bankruptcy, which is 
the form for a creditor's petition under sec- 
tion 39, the creditor is required to state the 
jurisdictional facts as to the residence of the 
debtor in tlie district where the petition is 
brought, for the period specified in section 
11. A discharge is refused, for want of juris- 
diction. 



Case No, 8,S2S. 

LEIPER et al. v. BICKLEY et al. 

[1 Cranch, C. 0. 29.] i 

Circuit Court District of Columbia. July 
Term, 1801. 

Practice at Law — Notice to Take Depositios — 
Service ox Attorney— Re.\sosablb Time. 

Notice of the time and place of taking a dep- 
osition, given to the attorney at law of the op- 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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posite party, is sufficient; and one hour's no- 
tice, when the party lives in the same village 
or town, is reasonable notice, unless special cir- 
cumstances should be shown to render it un- 
reasonable. 

On the trial of this cause a deposition de 
bene esse was offered by the plaintiffs [Leip- 
er & Co.]. 

Mr. Faw, for defendants, objected: (1) 
That notice was not given to the other par- 
ty, but to his attorney at la-w, and that such 
notice is not good. Buekner, one of the de- 
fendants, was a resident of the town of Al- 
exandria, where the deposition was taken, 
but -was out of town at the time, and his 
house shut up. (2) That the notice was not 
i-easonable, being only one hour before the 
time of taking the deposition. 

But THE COURT was of opinion that the 
notice to the attorney in such cases is gqod, 
and that in this ease an hour's notice was 
sufficient, unless special circumstances 
should be shown to render it unreasonable- 
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Case Wo. 8,S23. 

LEITCH V. The GEORGE LAW. 

[6 Am. Law Reg. (1858) 368.] 

District Court, S. D. New York. 

Pilots— Claim ok Lien for Service Offered — 

State Statute — Personal Deltsqcencv 

—How Collected. 

The steamship George Law coming into the 
port of New York, was spoken by a licensed pilot, 
who offered his services as such legally licensed 
pilot, which were refused; he then demanded a 
certain sum, claiming to be entitled to it under 
the pilotage laws enacted by state statute, and 
libeled the ship: held, that he had no lien, and 
that the ship was not liable. 

[Overruled in The Edith Godden, 25 Fed. 511.] 

The libel alleges that on the 12th of June, 
1857, the libelant [Thomas Leitch] was a 
pilot, duly licensed and qualified according 
to the laws of the state of New Jersey and 
the statutes of the United States, to pilot 
vessels to and from the port of New York, 
by w-ay of Sandy Hook; that being then on 
board the pilot-boat Thomas H. Smith, upon 
the high seas, and within the admiralty and 
maritime jurisdiction of this court, about 
eight miles off Barnegat, seeing the said 
steamship George Law (sailing under a reg- 
ister) approaching, drawing thirteen feet of 
water, and bound to the port of New York, 
said steamship not having been before that 
spoken by a licensed pilot, he immediately 
spoke said steamship and offered her master 
his services as plot, to pilot said steamship 
into the port of New York as the master ot 
said steamship might direct, which offer and 
services aforesaid the master refused, and 
that thereby the libelant became entitled, 
by law, to demand and receive from the mas- 
ter and owner of said ship the sum of $39. G5; 
that neither the master nor owner of said 
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ship has paid that sum, but it yet remains, 
though often demanded, due and unpaid. 
Wherefore the libelant prayed process or at' 
tachment against the ship, &e. The owner 
of the ship intervened in the cause, and filed 
his exceptive allegations to the libel: (1> 
That the libel and the matters therein set 
forth are not sufficient in law to constitute 
a lien upon the ship; (2) that the libel does 
not state any service rendered to the ship 
which constitutes a lien; and (3) that the li- 
bel claims a penalty, and that the claim is 
not within the Jurisdiction of the court, 

Mr. Nudgett^ for libelant. 

Bebee, Dean & Donohue, for claimants. 

BBTTS, District Judge. Congress has not 
enacted specific regulations governing the 
subject of pilotage, into or out of the United 
States. The act of August 7, 1789, § 4, pro- 
vides that all pilots in the bays, inlets, riv- 
ers, harbors and ports of the United States, 
shall continue to be regulated in conformity 
with the existing laws of the states respec- 
tively wherein such pilots may be, or with 
such laws as the states may respectively 
hereafter enact for the purpose, until fur- 
ther legislative provision shall be made by 
congress. 1 Stat. 54. And by the act ot 
March 2, 1837, it is declared that it shall and 
may be lawful for the master or commandei 
of any vessel coming into or going out of 
any port, situate upon the waters which are 
the boundary between two states, to employ 
pilots duly authorized hy the laws of either 
of the states bounded on said waters, to pilot 
said vessel to or from said port, any law, 
usage or custom to the contrary notwith- 
standing. 5 Stat 153. This latter act grew 
out of the difficulties subsisting at this port 
between pilots licensed under the laws of 
this state and New Jersey. In this case the- 
libelant was a pilot, licensed according to 
the laws of the state of New Jersey, and a 
grave question might perhaps aiise whether 
his privileges and rights under that license 
are to be determined in this case by the laws 
of that state or those of New York, as th& 
libel does not aver that the right he sets 
up here is given him by the laws of both 
states; but the decision will be placed in 
this instance upon other considerations, and 
that point will not enter into the judgment 
rendered. 

It would seem manifest that congress, in 
the enactments referred to, contemplated 
nothing beyond the official doings and liatiil- 
ities of pilots as subjects of regulations by 
state laws, which were to be adopted and 
enforced by the authority of the federal gov- 
ernment. It is declared that "all pilots in. 
the ports of the United States shall continue 
to be regulated in conformity with the exist- 
ing laws of the states, respectively, wherein 
such pilots shall be." Pilots, as public offi- 
cers, and the acts of pilots, are provisionally 
admitted to be governed by the regulations' 
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of state laws until congress shall itself legis- 
late further upon the matter. Subsidiary 
provisions in state laws, which tend to the 
advantage of pilots in the enjoyment of their 
offices, woidd not seem to be necessarily reg- 
ulations of the offices themselves, or of the 
incumbents of the offices; they might rather, 
as they purport to be in the laws of the state 
in question (act of April 3, 1857, and of Feb- 
ruary 19, 1819, § 20), mulcts and penalties 
infficted upon third parties, for acts or omis- 
sions in derogation of the policy of the laws 
themselves. This point has been ably dis- 
cussed, in some of its bearings, in Cooley v. 
Board of Wai-dens of Poi-t of Philadelphia, 
12 How. [53 U. S.] 299, and decided by a 
closely divided court, in so far as to deter- 
mine that the state laws governing pilots are 
laws regulating navigation and not com- 
merce. The act of congress of 1781, therefore, 
constitutes such state laws laws of the Unit- 
ed States to that effect, and also as such, no 
doubt supplies them the force and remedies 
applicable to statutes of the "United States, 
in declaring and securing the right to pilot- 
age fees when pilotage service, offered as 
provided in this act, is refused. On that 
acceptation the statute of a state, subjecting 
the owners of vessels to half pilotage fees 
or other penalty for refusing to employ pi- 
lots to navigate their vessels, is no infringe- 
ment of the constitution of the United 
States, and may be enforced by suits in the 
state courts, and probably in the federal 
courts also. But the supreme court has no- 
where determined the method of procedure 
by which the statutory regulation may be 
enforced, and, accordingly, the forms of pro- 
cess authorized in 'the United States courts 
must be used, and those peculiar to the state 
judicatories. The Robert Fulton [Case No. 
11,890]. The rule of decision, in many cases 
of jurisdiction, is derived })y the national 
tribunals from state laws, but the law of 
practice ia the United States courts is uni- 
versally dependent upon the authority of 
federal enactment or usages. TJie adop- 
tion of a general principle of law from the 
state code or its customs, never carries with 
it into the United States jurisprudence the 
remedies or processes through which it was 
there sanctioned and executed. [The Or- 
leans V. Phoebus] 11 Pet [3G U. S.] 175; 
[Suydam v. Broadnax] 14 Pet [39 U. S.] 67; 
[Wayman v. Southard] 10 TVheat [23 U. S.] 
1. If, then, there is in the state law a pro- 
vision making such reward to pilots a charge 
upon the vessels, when masters or owners 
refused pilotage service, it would not follow 
that the remedy against the vessel would at- 
tend the execution of the law in the federal 
courts. 

The allowance made by the state law is 
not the pilotage— it is a remuneration exact- 
ed from masters and owners of vessels per- 
sonally, because pilotage service is refused 
by them, and in that way the reward the 
officer would be entitled to as compensation 



for his preparing and offering himself to the 
performance of this duty is withheld, and. 
thus a provision of law highly important to 
the public interests of trade and navigation 
is frustrated. It is not necessary to consider 
whether it be competent for the legislature 
to impose this charge as a lien on vessels. 
It is not made such by positive law, and it 
does not become such by the marine law. 
The decision of the supreme court, before re- 
ferred to,— [Cooley v. Board of Wardens of 
Port of Phila.] 12 How. [53 U. S.] 299,— 
rests upon the doctrine that the state laws 
are regulations of the subject of pilotage and 
of the owners and masters of vessels in their 
transactions in relation to pilotage, and is 
nowhere referred to as affecting the vessels 
in rem. The liability of the masters and 
owners to this mulct for a personal delin- 
quency would no way impose a liability up- 
on the vessel to satisfy their obligation; and 
as the law does not impose the obligation on 
the ship, no action can be maintained in rem 
to cover the demand. Besides, this libel is 
in personam only. It does not charge a lia- 
bility of the ship to the claim, and although 
it prays process and a decree against her 
therefor, there is no averment of a lien 
which would entitle the libelant to take a 
decree In condemnation of the ship. The 
exceptive allegations to the sufficiency of the 
libel and the right of action against the ship 
upon the averments of the libel are, there- 
fore, allowed, and the libel is dismissed, with 
costs. 



Case Wo. 8,S24. 

LEITCH et al. v. UNION K. TRANSP. 00. 

[7 Chi. Leg. News, 291.] 

District Court, N. D. Blinois. March 29, 1875. 

CoJisiox Carkier— Liability of— Hotv Limited— 

Bill op Lading — Whem Limitation Bisd- 

iNG— Effect op Tender. 

1. The common-law rule that in the absence of 
express contract a common carrier is liable for all 
loss or damage sustained by property in his hands 
as carrier, unless caused by the act of God or 
the public enemy, affirmed. 

2. The carrier may limit his responsibilitv bv 
special contract with the shipper, in which'case 
the contract, and not the rule of law in the ab- 
sence of a contract becomes the measure of the 
carrier's responsibility. 

3. The question as to whether the carrier, in 
the bill of lading given to the shipper, has insert- 
ed a clause limiting his liability to a specified val- 
uation of the goods shipped, is a question of fact 
for the jury; but the legal effect or construction 
to be given to such contract is a question of law 
for the court. 

4. "Where the carrier has plainly embodied in- 
to the contract a clause limiting his liabilitT to a 
specified amount as by writing it distinctly in 
the printed blank used as a bill of lading, with no 
attempt at concealment so that it can be read 
at once by any one readmg the contract the ship- 
per is bound by such hmitation, where he accept- 
ed the contract or bill of lading without objection 
or dissent, even though he neglected to read it 
and was, in fact, ignorant of its particular pro- 
visions. Such a case is distinguishable upon prin- 
ciple from those where the carrier has attempted^ 
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to limit his liability by an obscure notice, in fine 
print, or otherwise concealed, so as to escape 
the attention of the shipper. 

5. In the absence of any limitation in the con- 
tract, restricting the carrier's liability to a specific 
valuation of the goods shipped, the jury are au- 
thorized, in ease of loss, to find the carrier liable 
for the full value of the goods, as shown by the 
proof. 

6. A tender of a less amount than that due is 
of no effect. A 'tender of a suJficient amount, if 
made after suit brought, only has the effect of 
stopping costs against the defendant making tbe 
tender from the time it is actually made. 

At law. 

Ward, Stanford & Riddle, for plaintiffs. 
P. H. Winston, George Willai-d, and E,. Bid- 
die Roberts, for defendant. 

BLODGBTT, District Judge (charging 
jui-y). This is an action to recover the value 
of fifty-one barrels of highwines, burned 
while iii the hands of the defendant as a 
common earner between this city and the 
city of New York. The admitted facts seem 
to be these: That on the 10th of March, 
1871, the plaintiffs, who were distillers in 
this city, shipped by the defendant, who was 
a common cari'ier between this city and New 
York City, one hundred barrels of highwines 
consigned to New York Gity. They were 
loaded into cars; fifty barrels in each car, 
and when at a short distance from here, on 
the night of the shipment some pax*t of the 
train containing said cars took fire and one 
of the cars containing plaintiffs' wines was 
wholly destroyed with its contents and one 
ban'el in the other car, so that the plaintiffs 
lost fifty-one barrels, making an aggregate 
of 3,294 5/ioo gallons, which were worth in 
this market at that time, eighty-six cents per 
gallon, as is shown lay the plaintiffs' proof, 
which is not contradicted. No special or 
gross negligence is shown or insisted upon, 
but the plaintiffs claim th'at the defendant 
is liable, as a common can-ier, for this loss, 
and bring this suit to recover the value of the 
property so burned and destroyed. 

The defendant insists by way of defense, 
that it assumed the transpoi-tation of said 
wines under a special contract, limiting its 
liability to twenty dollars per barrel in case 
of loss; and it is admitted that very soon 
after the loss, acting upon infoi-mation that 
the contents of only one car had been burned, 
the defendant tendered to the plaintiffs one 
thousand dollars, which the plaintiffs refus- 
ed to receive, and a few monius since, the 
defendant has paid into this court one thou- 
sand and twenty dollars, being, as is claimed 
by the defendant, the value by express con- 
tract in case of loss of the fifty-one ban*els 
of wines in controversy. 

Where there is no express contract between 
a common carrier and shipper, the law im- 
poses upon the carrier a very severe and 
strict responsibility, making the earner lia- 
ble for all loss or damage that property shall 
sustain while in the carrier's hands as a car- 



rier, except such loss or damage as shall oc- 
cur by the act of God or the public enemy. 
It is, however, competent for a carrier to lim- 
it his responsibility by special contract with 
the shipper, and when he does so, the con- 
tract, and not the rule of law in the absence 
of a contract, is the measure of responsibility; 
that is, you must refer to the coutiuct made 
between the parties to ascertain the cairier's 
responsibility, and not to the law. 

The defendant claims that the contract be- 
tween itself and the plaintiffs was by a spe- 
cial bill of lading, by the express terms of 
which it was agreed that the value of said 
wines was 20 dollars per barrel; and the im- 
poi*taut inquiry is: first, whether such an ex- 
press conti-act was made; second, whether, 
if made, it is binding on the plaintiffs, and 
fixes the measure of the defendant's respon- 
sibility. 

It is admitted that the wines in question 
were loaded at the stock yards, and what is 
called a di*ay ticket was given to the plain- 
tiffs by the railroad agent who received and 
loaded the goods. This dray ticket was a 
simple memorandum showing the amount of 
property shipped, and the names of the ship- 
pers and consignees. It may or it may not 
have had upon it words indicating a limita- 
tion of liability to 20 dollars per barrel. The 
proof is conflicting on that point. But that, 
I think, cuts no figiire in the case, as it is 
admitted that by the course of business this 
ticket was to be presented at the proper city 
office of the defendant, where a bill of lad- 
ing, which was the conti-act between the par- 
ties, was to be made out; and on the morn- 
ing after this shipment was made, one of the 
plaintiffs presented this ticket at the defend- 
ant's office, and a bill of lading was made 
out and given to one of the plaintiffs who 
took it away from the office without objec- 
tion to its contents. So far the parties agree 
as to the main facts in regard to the ship- 
ment, the ticket and the bill of lading. The 
bill of lading itself has unfortunately been 
destroyed, and we are compelled to resort to 
parol evidence to ascertain its contents. The 
witnesses on the part of the defendant, two 
of them at least, swear positively that this 
bill of lading contained a clause fixing the 
value of the wines shipped at 20 dollars per 
barrel. This is positive and unequivocal tes- 
timony. While the plaintiff, Col. Townsend, 
who procured the bill of lading, says that he 
cannot state from his recollection whether 
the bill of lading contained the clause in 
question or not, but says that he did not no- 
tice it, that his attention was not called to it, 
and he did not know that the defendant had 
in any manner limited its liability. The de- 
fendant's witnesses state that the bill of 
lading was substantially like the one offered 
in evidence in all its terms, and that the 
clause limiting the liability was written in 
this instrument as it is in the one before you, 
instead of being printed in it. 

The defendant has also intr^oduced evidence 
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tending to show that there had been a usage 
for many years prior to this shipment by all 
railroad and ti-ansportation companies mn- 
ning east from Chicago, to ship highwines 
as fomlh-class freight, with this limitation 
of liahility in the contract, and that this us- 
age was and had been for many years known 
to and acted upon by all shippers of high- 
wines from this city east, and that one of the 
plaintiffs had been for several years more 
or less connected with the manufacture and 
shipment of highwines here, and was famil- 
iar, to some extent, with the rates, if not 
with the forms of doing business. The tes- 
timony also tends to show that when high- 
wines were shipped without this limitation 
of liability, much higher rates were exacted, 
and that highwines could not at the time in 
question be profitably shipped to the Eastern 
market, except at the low fourth-class rate. 
The plaintiff, Colonel Townsend, also admHs 
that at the time of this shipment the freight 
was about fifty cents per hundred pounds on 
his highwines, which was the fourth class 
rate. This testimony was allowed, to go be- 
fore you, because it tended to show the gen- 
eral course and manner of doing this kind of 
business, and thus in the absence of the con- 
tract itself tended to show what the bill of 
lading or contract probably contained, it be- 
ing but fair to assume that the plaintiffs 
transacted their business with the defend- 
ant in substantially the same manner and on 
the same terms as others engaged in the same 
class of busuiess; but this is .only circum- 
stantial testimony, and is only to be consid- 
ered by you as such. 

Tlie plaintiffs state that they had no 
knowledge of the different classification of 
freight, and did not know whether their 
wines went as first, second, third or fourtJi 
class freiglit, but this is not the material 
point in the case, the important question be- 
ing, did they ship on the same terms that 
others did, and did their bill of lading con- 
tain this clause limiting the defendant's lia- 
bility. Whether this bill of lading or con- 
ti-act contained this clause limiting the value 
to $20 per barrel, is a question of fact, to be 
determined by you from the proof. If you 
find that the contract did contain this clause, 
or in other words, if you are satisfied from 
the evidence by a fair preponderance that 
the bill introduced in evidence is a substan- 
tial copy of the one given by the defendant 
to the plaintiff for the wines in controversy, 
then the legal effect or construction to be 
given to the contract thus presented, is a 
question of law for the court. It is true the 
plaintiff Townsend says that he did not read 
the bill of lading, and his attention was not 
called to its terms, and it is urged by his 
counsel that he is not bound by this eon- 
tract unless he assented to it, but I think 
the law is— and I so charge you— that if you 
find from the evidence that the bill of lad- 
ing was, as is contended for by the defend- 
ant, and that one of the plaintiffs, Colonel 
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Townsend, accepted it without objection or 
dissent, then they are bound by its terms, 
although he did not read it, and was, in 
fact, ignorant of the paiticular provisions of 
the contract. 

If the contract was as is testified by the de- 
fendant's witnesses, then the clause limit- 
ing the liability was not concealed or cov- 
ered up by any ingenious arrangement cal- 
culated to prevent observation or notice. It 
was a part of the written portion of the eon- 
tract, and as such would be much more lia- 
ble to be noticed by a person taking it than 
if it had been among the printed matter of 
the bill. There is a class of cases where 
caiTiers have attempted to limit their lia- 
bility by notice posted in their places of 
business or elsewhere, or even printed on 
the back of a ticket or bill of lading, in 
which the courts have held that it must be 
made to appear that the limitation was 
brought in some form to the attention of the 
shipper, in such manner as will justify an in- 
ference that the shipper has expressly or im- 
pliedly assented thereto before they will hold 
him bound thereby. So, too, courts have 
been very strict in regard to conditions or 
limitations printed in fine print or In an ob- 
scure place on a contract so as not to read- 
ily attract attention, considering such de- 
vices as practically fraudulent in their tend- 
ency; but I think the law is well settled 
that where the carrier has embodied his 
limitation plainly into the face of his con- 
tract so that it can be read and understood 
at once, if the shipper will only take the 
trouble to read it, the contract as a whole 
is binding according to its terms, and it will 
not do to let one of the parties have the 
benefit of another rule of liability because 
he neglected to read his contract. To do so 
would subject the carrier, by no fault of his 
own, to a different contract from the one 
which he, in fact, understood . himself as 
making. Of course fraud vitiates all con- 
tracts, but fraud is not to be presumed, and 
there is no pretext that any fraud was re- 
sorted to or used in this case. 

If, then, as I said before, you find from all 
the evidence in the case that the bill of lad- 
ing given by the defendant to the plaintiffs 
for the highwines in question, was substan- 
tially like the one offered in evidence, you 
will find the defendant only liable for the 
wines lost at the rate of twenty dollars per 
barrel; but if you find there was no such 
limitation of value in the bill of lading or 
contract, then the defendant is liable for the 
full value of the wines as shown by the 
proof. The tendet in this case was only 
made in the first instance for the value of 
the fifty barrels, then supposed to be lost. 
After that time defendant paid into court 
the price of fifty-one barrels, and the only 
effect of this tender is to stop costs from the 
time that it was actually made; that is, if 
the defendant tendered to the plaintiffs all 
which it was liable for, it Is not liable for 
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costs made after that time, and if the plain- 
tiffs, instead of accepting the payment thus 
offered, saw fit to continue the prosecution 
of the suit, they must do so at their own 
cost, if money enough was tendered to them. 
Of course you will understand that the first 
tender of $1,000, not being for a sufficient 
amount, cuts no figure in the case, and the 
second tender only affects the question of 
costs. You will not need to refer to the ten- 
der in your verdict, because the amount of 
your verdict will leave the question of costs 
to be determined by the- court, Tlie form of 
your verdict will be guilty or not guilty. If 
guilty, you will then assess the damages at 
the value of the wines, as shown by the 
proof, if the special contract is not made 
out, and if the special contract is made out 
you will -then assess the damages at the 
value of the wines, at $20 per barrel. For 
convenience I will repeat the figures. The 
total loss was 3,294 c/ioo gallons, at 86 cents 
per gallon. If I have figured correctly, it will 
amoimt to $2,833.27; while, if the special 
contract is made out, it is conceded the 
value of the wines will be $1,020. 
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LEITENSDORFER v. CAMPBELL et al. 

[5 Dill. 419.] 1 

Circuit Court, D. Colorado. 1878. 

Patents por Laxd — Courts tvill not Restrain 
THEIR Issue, but will Relieve against Fraud 
Practised to Procure Them — Vigil and St. 
Vrain Grant — Rights op Derivative Claim- 
ants. 

1. The courts will not interfere with the land 
department of the general government by restrain- 
ing the issue of patents or other evidences of title; 
the complainant must wait until the land depart- 
ment has acted, and then attack tiie results of 
such action in a proper judicial proceeding against 
the person who has improperly acquired the title 
from the government. 

2. Congress confirmed, with a reduced area, an 
inchoate Mexican grant (12 Stat. 71), and pro- 
vided that the original and derivative claimants 
(15 Stat. 275) should establish their claims to 
the satisfaction of the register and receiver of the 
proper land district. It seems that an appeal lies 
from the decisions of these ofiScers to the com- 
missioner of the general land oiBce, the same as 
in ordinary cases. It was Jield that a bill which 
alleges that the land department refused to hear 
the complainant's appeal, and, instead thereof, 
had issued patents to the respondent, to the plain- 
tiff's injury, and that the decision of tiie register 
and receiver had been procured by bribery prac- 
tised by the respondent, presented a prima facie 
case for relief. 

3. Rights of the derivative claimants of the 
Vigil and St. Vrain grant, under the act of ,Tune 
21st, 1860 (12 Stat. 71), and of -February 25th, 
1869 (15 Stat. 275), discussed. 

A demurrer to the original bill of complaint 
was sustained by Mr. Justice Miller and 
Tudge Hallett, at the July term, 1877, with 
leave to file an amended and supplemental 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission,] 



bill. Such a bill has been filed, and the de- 
fendants severally demur to the same. It 
is on this demurrer that the cause is now 
before the court. The amended and supple- 
mental bill is filled with redundant and ir- 
relevant matter, but it states in substance 
the following facts: 

1. December 9th, 1843, Manuel Armijo, gov- 
ernor of New Mexico, granted to Cornelio 
Vigil and Ceran St. Yrain certain lands (nine 
hundred and twenty-two square leagues- 
four million ninety-six thousand three hun- 
dred and forty-five acres), then in New Mex- 
ico, now in Colorado. 

2. March 7th, 1844, Vigil and St. Vrain 
conveyed one-sixth (undivided) of the same 
lands to Eugene Leitensdorfer, 

, 3. In the same year (1844) Vigil and St. 
Vrain conveyed other one-sixths (undivided) 
to Bent Donaciano, Vigil, and Armijo, mak- 
ing in all four interests, of one-sixth each, so 
conveyed. 

4. December 10th, 18G1, Eugene Leitens- 
dorfer conveyed his one-sixth interest to 
Thomas Leitensdorfer, the complainant. 

5. June 21st, 1860, congress confirmed the 
grant to the extent of eleven leagues for 
each of the claimants, Vigil and St, Vrain 
(ninety-seven thousand six hundred and fifty 
and ninety-six one-himdredths acres in all), 
saving the rights of those who had acquired 
title from them (12 Stat. 71). 

6. February 25th, 1869, congress amended 
the act of 1860, and provided that all claim- 
ants (the original grantees and those who 
had title from them) should "establish their 
claims to the satisfaction of the register and 
receiver of the proper land district," etc. (15 
Stat 275). 

7. That thirty-nine claims were presented 
to the register and receiver under this act, 
and among them plaintiff's claim for six- 
teen thousand acres and [William] Craig's 
claim for one hundred and twenty-seven 
thousand acres. 

8. That these claims (plaintiff's and defend- 
ant Craig's) were not for the same tract, but 
for separate parcels of the original grant. 

9. That plaintiff's claim before the register 
and receiver was well supported by evidence 
showing the conveyance to him by Vigil ana 
St. Vrain, and occupancy and improvement 
of the tract by plaintiff and his grantors. 

10. That defendant Craig's claim is junior 
to plaintiff's, and is founded on a deed from 
St, Vrain alone, executed long after plain- 
tiff's deed was made; that Craig has no 
title whatever from Vigil, and if his deed 
from St. Vrain is good, the prior grants of 
Vigil and St. Vrain, of which plaintiff's is the 
first, will absorb aU of the twenty-two 
leagues confirmed by congress, and leave 
nothing for Craig. 

11. That, notwithstanding plaintiff's mani- 
fest right, the register and receiver illegal- 
ly, fraudulently, and corruptly allowed 
Craig's claim to the extent of seventy-three 
thousand two hundred and fifty-one and 
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fifty-five one-hunaredths acres; and disallow- 
■ed plaintiff's claim altogether. 

12. That the consideration for the corrupt 
agreement between the register and receiver 
■and Craig was a conveyance of a portion of 
the tract allowed to the latter to one Gol- 
den, for the use and benefit of the register 
and receiver, 

13. That plaintiff appealed from the deci- 
sion of the register and receiver (5 Stat. 107), 
but was defeated in having the appeal heard, 
Tjy the president directing the commissioner 
of the general land ofiice to issue the plat 
to Craig. The appeal was never heard, and 
the commissioner of the land office refuses 
to hear it. 

14. That the plat has accordingly been is- 
sued to Craig. (The statute makes the plat 

. evidence of title. 15 Stat § 3, p. 277.) 

The plaintiff in his bill says nothing about 
the other derivative claimants whose claims 
w^ere wholly or partially allowed. He does 
not allege that any of these claimants ob- 
tained more or less than they were entitled 
to. He does state in his bill that the "Ques- 
tions arising in this action are of great and 
general interest to all of said derivative 
■claimants," and that it is inconvenient or 
impossible to bring them all before this 
■court. No relief is sought in the bill against 
the other derivative claimants; the only de- 
fendants to the bill are Craig and fWil- 
liam L,] Campbell, the surveyor-general of 
-Colorado. The prayer of the bill is that the 
approved plats of the derivative claim of 
■Craig, signed by defendant Campbell, May 
26th, 1877, be decreed void from the begin- 
ning and cancelled, or that Craig be de- 
creed to hold the land in trust for the plain- 
tiff and the other derivative claimants, and 
for all other general and special relief ap- 
plicable to the case. 

J. O. Shackelford, R. H. Bradford, and 
John Q. A. King, for complainant, 
G-. G. Syroes, for defendants. 

Before DILLON, Circuit Judge, and HAL- 
LETT, District Judge. 

DILLON, Circuit Judge. In sustaining the 
demurrer of the defendant Craig to the orig- 
inal bill, Mr. Justice Jliller distinctly and ex- 
pressly held that the complainant had no 
right, and could have none, to restrain the is- 
sue of "approved plats," which are made "evi- 
dence of title," and that in no event could 
he have any relief in this court against the 
defendant Craig until such plats were actual- 
ly issued and delivered to him. Since that 
time such plats have been issued and deliv- 
ered; and the amended and supplemental bill 
(to which the present demurrer relates) differs 
mainly from the original bill in that it avera 
this fact, and also that the supreme court of 
the District of Columbia has refused to issue 
a writ of mandamus, at the relation of the 
complainant, to the commissioner of the gen- 
eral laud otiiee, to compel tliat officer to hear 



the appeal taken by the complainant from the 
action of the register and receiver in allowing 
the claim of the defendant Craig, and Lq whol- 
ly rejecting the claim of the complainant. 

As at present advised, we should be of the 
opinion that the complainant had the right to 
appeal from the decision of the register and 
receiver in rejecting his claim, and also from 
their decision establishing the claim of Craig, 
so far as the latter would interfere with the 
rights of the complainant as they might final- 
ly be established. But his appeal, and that 
of the other derivative claimants who ap- 
pealed, were never heard by the commission- 
er of the general land office, or by the secre^ 
tary of the interior, in consequence of the ac- 
tion of the president, based upon what we 
are inclined to regard as the erroneous opin- 
ion of the attorney-general, of May 15th, 
1876, that the decision of the register and re- 
ceiver was final in such a sense that no ap- 
peal would lie therefrom to the commissioner 
of the land office, and that the secretary of 
the interior had no jurisdiction to review the 
decision of the register and receiver. 

Without any hearing or decision of the 
pending appeals, "approved plats" (equiva- 
lent, in legal effect, to an ordinary patent "js 
evidence of title) have, nevertheless, been is- 
sued to the defendant. While these approved 
plats remain in force, it is out of the power 
of the commissioner of the land office or the 
secretary of, the interior to hear and deter- 
mine the appeals, for If they should decide for 
the plaintiff, and also decide against the de- 
fendant, these decisions would be without 
any legal value or effect, since the title has, 
as respects the land awarded and platted to 
Craig, passed from the government to him. 
With the delivery of these plats to Craig, the 
legal title to the land described in them 
passed to him, and with it passed all control 
of the executive department over the title. 
Moore V. Bobbins, 96 XJ. S. 530. For this rea- 
son, the commissioner of the land office re- 
fuses, as alleged, to hear the appeal, or to take 
any further action in the matter, thereby re- 
mitting the complainant to the courts for re- 
dress or relief. 

Although the specific land claimed by the 
plaintiff does not conflict on the ground witli 
that awarded to Craig, since the tracts are 
many miles apart, yet, on the facts as stated 
in the bill of complaint, the issue of "ap- 
proved plats" to Craig does injure the plain- 
tiff, assuming that he is entitled, or shall be 
found entitled, to the sixteen thousand acres 
claimed by him. The reason is this: All of 
the derivative claimants can have no more, 
in the aggregate,. than the ninety-seven thou- 
sand sis hundred and fifty and ninety-six 
one-hundredths acres confirmed by the act of 
1860. The register and receiver rejected the 
claims of the plaintiff and twentj'-two others, 
amounting to eighty-five thousand nine hun- 
dred and thirty-nine and thirty-two one-hun- 
dredths acres. They allowed thirteen claims; 
and to these successful claimants, including 
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Oraig, they awarded ninety-seven thousand 
six hundred and fourteen and fiftj'-three 
one-hundredths acres— substantially all the 
amount confirmed. To Oraig was given sev- 
enty-three thousand two hundred and fifty- 
one and fifty-five one-hundredths acres. If 
Craig's plats of the title stand, and particular- 
ly if plats are delivered to the other success- 
ful claimants— if this has not already been 
done— then, if the plaintiff should hereafter be 
found entitled to his land, he cannot get it, 
for the grant, as confirmed, is already ex- 
hausted. 

Under the act of June 21st, 1860, as amend- 
ed Febi-uary 25th, 1869, the validity and ex- 
tent of the claims of "Vigil and St. Train, and 
all of the derivative claimants, were matters 
which it was contemplated and provided 
should be decided by the executive instead of 
the judicial department of the government. 
U. S. V. Flint [Case No. 15,121]; Foster v. 
Neilson, 2 Pet. [27 tJ. S.] 314. This view 
finds support in the consideration that the ex- 
ecution of treaty provisions is for the polit- 
ical, and not the judicial, branch of the gov- 
ernment, unless otherwise expressly provided, 
and in the further consideration that the 
above-mentioned acts of 1860 and 1869 pre- 
scribe no rules by which the conflicting rights 
and equities of the derivative claimants shall 
be settled; and as there is not, or may not 
be, enough land (in consequence of the great 
reduction in the confirmation of the grant) to 
satisfy the claims of all, it must have been 
contemplated that their several rights and 
equities should be determined by the merits of 
their respective claims, including the extent 
of actual occupation and value of improve- 
ments as primary elements, rather tlian the 
mere date of the grants or promises to settle 
made by Vigil and St. Vrain, under the as- 
sumption that they owned nine hundred and 
twenty-two square leagues, instead of twenty - 
two square leagues, as diminished by the act 
of June 21st, 1860. 

The amount of land claimed by all the de- 
rivative claimants greatly exceeded the whole 
area confirmed. There is not enough for all. 
and the reasonable inference would seem to 
be that congress intended to place bona fide 
derivative claimants having actual settle- 
ments upon an equal footing, irrespective of 
the date of their several titles or promises to 
settle, and that the extent to which they 
should severally be entitled to receive lands 
(not exceeding, in the aggregate, the amount 
of the confirmed area) should be decided by 
the land, department of the government. 
Such decision must, in the veiy nature of the 
■peculiar circumstances of tlie case, rest upon 
•special facts and equities appertaining to the 
several claimants, which the executive branch 
of the government could as well determine as 
any one else, and not upon pure or strict 
principles of law, which could be more ap- 
propriately determined by the judicial than 
by the executive department. 

If this is a sound conclusion, it results that 



the rights of the claimants must be deter- 
mined by the executive department, and not 
by the courts; and that the courts can only 
interfere, if at all, in the results or executive 
action when such results have been procured 
by fraud or corruption, or possibly, by a de- 
nial of some plain legal right. 

It is alleged in the bill that Craig cormptly 
influenced the decision of the register and re- . 
ceiver in his favor by conveying to a third 
person, for their use and benefit, twenty-twO' 
thousand five hundred acres of the land em- 
braced in their decision. If this is true, a 
decision thus procured cannot be the basis of 
any rights which can injuriously afEect the 
plaintiff; and approved plats of title to land 
upon such a decision have no validity as re- 
spects any person injured thereby, and wha 
seeks to avoid them by judicial action. 

air. Justice Miller decided, at the last July 
term, that, although such fiuud and corrup- 
tion* were practised, it did not warrant the 
courts in interfering with the action of the 
oflScers of the executive department by re- 
straining the delivery of plats, and that tlie 
plaintiff must wait for relief until the plats 
were delivered and the executive department 
had exhausted its power and its right to act. 

Although the point, in view of the anom- 
alous and peculiar nature of the case, is by 
no means free from doubt, our present opin- 
ion (subject to review hereafter) is, that it is 
not a necessary or fair deduction, from what 
was then decided, that the courts cannot set 
aside such plats if it shall be judicially estab- 
lished that they were based upon a decision 
of the register and receiver procured by fiuad 
and corruption— and this, although this court 
may not have the power to make any decree 
or order which the ofiicers at the land de- 
partment will be bound to obey or respect, 
and although we may not have the right ta 
withdraw the controversy, on its merits, as 
between the plaintiff and the defendant, or 
between all the derivative claimants, from 
the arena of the executive department into 
the arena of the courts. The supreme court 
of the United States, while firmly holding to 
the principle that the courts could not inter- 
fere with and control the offlcei*s of the land 
department in the exercise of their duties, 
has frequently decided that the courts could 
correct the result of such action whenever it 
invaded private rights. This is declared with 
great emphasis in Johnson v. Towsley, 13- 
Wall. [80 U. S.] 84. It was reaflirmed at the 
last term, in Moore v. Robbins, 96 U. S. 530, 
and is thus stated by Mr. Justice Miller: 
"The decision of the oflicei'S of the land de- 
partment, made within the scope of their au- 
thority, on questions of this kind, is in gen- 
eral conclusive everywhere, except when re- 
considered by way of appeal within that de- 
partment; and that, as to the facts on which 
their decision is based, in the absence of 
fraud or mistake, that decision is conclusive, 
even in courts of justice, when the title after- 
ward comes in question; but that in this 
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class of cases, as in all others, there exists in 
the courts of equity the jurisdiction to correct 
mistakes, to relieve against frauds and impo- 
sitions, and, in eases -where it is clear that 
those officers have, by a mistake of the law, 
given to one man the land which, on the 
undisputed facts, belonged to another, to give 
appropriate relief." 

In the recent case of Shepley v. Cowan, 91 
TJ. S- 340, the docU-ine is thus aptly stated by 
Mv. Justice Field: "The officers of the land 
department are specially designated by law 
to receive, consider, and pass upon proofs 
presented with reference to settlements upon 
the public lands, with a view to secure the 
right of pre-emption. If they err in the con- 
struction of the law applicable to any case, 
or if fraud is practised upon them, or they 
themselves are chargeable with fraudulent 
practices, their nilings may be reviewed and 
annulled by the courts when a controversy 
arises between private parties founded upon 
their decisions; but, for mere errors of judg- 
ment upon the weight of evidence in a con- 
tested case before them, the only remedy is 
by appeal from one officer to another of the 
department." 

If. the alleged bribery is established, and if 
the approved plats are set aside, and we can 
go no further, the executive department will 
again be free to act, and to hear and decide 
the appeals; and its offlcei's may, perhaps, 
by mandamus from the proper tribunal, be 
compelled to act on the appeal, although 
their judgment cannot be judicially control- 
led. 

We concur in holding that the bill, as 
amended, may be sustained, on the gromid 
that it is alleged that the decision of the reg- 
ister and receiver was procured by the de- 
fendant by fraud, that the title of the defend- 
ant rests on that decision, and that, in conse- 
quence of it and the issue of the plats, the 
executive department has disabled itself from 
hearing the appeals and discharging the du- 
ties imposed on it by law. The demurrer ad- 
mits the facts stated in the bUl, and if we 
sliould hold differently, the plaintiff would 
be remediless, and justice might fail. 

The case, in many of its aspects, is wholly 
without a precedent, and on some of the 
points involved we have had, and still have, 
grave doubts, and our judgment in relation to 
tliem is by no means irreversibly settled. 
"When the proofs come in, we shall be willing 
to hear further arguments concemmg any of 
the views presented, and as to the extent to 
which, if at all, the plaintiff will be entitled 
to relief if the alleged bribery and cori*uption 
shall be proved. 

If such bribery be established, it will then 
become a question whether we shall wholly 
set aside the plats, so as to remove the ob- 
stacles to executive action, or whether, hav- 
ing taken jurisdiction for one pui*pose, we can 
proceed to give complete relief, and to that 
end set aside the plats only so far as may be 
necessaiy to secure the plaintiff the land to 
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which he may show himself entitled. This 
may depend as well upon the frame of the 
bill as upon the power of the court. 

The defendant Campbell is improperly made 
a defendant, and his demurrer is sustained. 
The demurrer of the defendant Gralg is over- 
ruled, with leave to answer. 

Ordered accordingly. 

[NOTE. In October, 1878, William Craig filed 
his answer to the amended bill. Reolication was 
filed to this answer; issue was joined; and proof 
taken, consisting of documentary evidence and 
the testimony of witnesses. In January, 1879, 
the plaintifE dismissed the bill and the amended 
bill, so fat as by the prayers thereof it was sought 
to hold Craig liable as trustee for the complainant 
of the titles of the land conveyed to him by the 
patent issued by the United States to Craig on 
January 8, 1878. Upon final hearing of the case, 
a decree was entered July, 1880, by which it was 
"ordered, adjudged, and decreed that the decision 
or award of the register and receiver of the land, 
described in the bill and pleadings, of date the 
23d of February. 1874, in favor of the defendant 
William Craig, is fraudulent and void; and it is 
further ordered, adjudged, and decreed that the 
patent for the said lands issued to defendant Wil- 
liam Craig on the 8th day of January, 1878, be, 
and it is hereby, declared and decreed to be null 
and void, and tiiat the approved plat or plats de- 
livered to defendant William Craig, as evidence 
of title to the land described in the bill, by Wil- 
liam Campbell, surveyor general, be, and the 
same are hereby, declared and decreed to be null 
and void." From this decree the defendant ap- 
pealed to the supreme court, pending which appeal 
both parties died, and the cause was revived in the 
names of their respective personal representatives. 
Mr. Justice Matuiews delivered the opinion, in 
which he says: "The injury which the complain- 
ant alleges is that Craig wrongfully obtained 
from the register and receiver an award of lands 
to which he had no rightful claim, whereby the 
whole quantity of the confirmed grant has been 
reduced and absorbed so as to exclude the com- 
plainant jfrom thai share to which he was enti- 
tled." Continuing, tne learned justice observed: 
""The charge is that Craig bribed the register and 
receiver to make the award which they did in his 
favor. It may, nevertheless, be true that the 
award ought so to have been made upon the 
merits. So the register and receiver may have 
been right in rejecting the claim of Leitensdorfer. 
This possibility is tacitly admitted, for the bill 
does not ask a declaration and decree that Craig 
has no valid claim, nor a decree establishing th^ 
claim of Leitensdorfer; and it is plainly not 
within the jurisdiction of the. circuit court to 
grant any such relisf, even if it were asked." 
Continuing, the learned justice observed that the 
decree does not remove any obstacles which have 
been wrongfully and unjustly opposed by the de- 
fendant to the prosecution in another forum of 
the rights which the complainant seeks to recover. 
The right of appeal, he holds, should have been 
from the register to the commissioner of the gen- 
eral land office, if it existed in any case. This 
right is not "hindered by the fraudulent character 
of the decision appealed from, and the appeal it- 
self is the mode pointed out by law for the cor- 
rection of any error that may be shown in the 
decision complained of, whether that error has 
been produced by the practice of fraud and corrup- 
tion, or was mertly an honest mistake." The 
fact that complainant "did not appeal from that 
judgment, because he was advised by counsel 
that no appeal would lie from such judgment, 
* * * is not sufficient to confer jurisdiction up- 
on a court of equity." The decree of the circuit 
court was consequently reversed. J23 U. S. 189, 
8 Sup. Ct. 85. The case was again heard by the 
supreme court upon the question of the payments 
of costs by certain interveners. 127 U. S. 764,. 
8 Sup. Ot. 1393.] 
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LEITER 7. PAYSON. 

[The ease reported under above title in 9 N. B. 
R. 205. and 6 Chi. Leg. News, 157, is the same 
as Case No. 8,227.] 



Case Wo. 8,227. 

LEITER el al. v. REPUBLIC FIRE INS. 00. 

[7 Biss. 26; 1 9 N. B. R. 203; 6 Chi. Leg. 
News, 157.] 

Circuit Court, N. D. Illinois. May, 1873.2 

Baxkuuptcy op Cokpokation — Adthoritx of 
CooNSEL TO Admit Bankuuptoy. 

In order to authorize counsel to appear for a 
corporation and admit acts of bankruptcy charged, 
it is not essential that the corporators or share- 
holders should by vote authorize such action. 

[In review of the action of the district 
court of the United States for the Northern 
district of Illinois.] 

Certain creditors [Levi Z. Leiter and 
others] of the insurance company, on the 
14tli of November, 1872, filed a petition in 
bankruptcy against it, alleging various acts 
of bankruptcy, and asking that it be ad- 
judicated a bankrupt. The ordinary pro- 
ceedings took place in the district court after 
the filing of the petition. [See Case No. 11,- 
704, where an assessment of 60 per cent, 
upon the stockholders was ordered, and Case 
No. 11,705, where the question of certain 
reissued policies was considered.] The com- 
pany appeared, and filed a waiver of the re- 
turn day of the rule to show cause, confess- 
ing the acts of bankruptcy set forth in the 
petition, and consenting to an immediate 
adjudication of bankruptcy. This paper was 
signed by counsel on behalf of the company. 
An adjudication of bankruptcy was accord- 
ingly rendered, and the case went on in the 
usual manner until the 20th of May, 1873, 
when the petitioners in review in this court 
filed a petition in the district court, asking 
that the decree in bankruptcy be set aside 
on the ground that the company was not 
insolvent as alleged in the petition, and had 
not committed the acts of bankruptcy there- 
in declared, but particularly because the au- 
thority of the counsel confessing the acts of 
bankruptcy had not been sanctioned, previ- 
ously to the confession being filed in court, 
by the stockholders of the company. The 
district court dismissed the petition [Case 
No. 11,706], whereupon the case was taken 
by petition for review to the circuit court. 

Eldridge & Tourtellote, for petitioners in 
review. 

Tenneys, Flower & Abercrombie, for re- 
spondent. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirming Case No. 11,700.] 



DRUMMOND, Circuit Judge. This seems 
to be the principal question raised in this 
court— whether when a petition in bank- 
ruptcy is filed against a corporation, it is 
necessary, in order to authorize counsel to 
appear and admit the acts of bankruptcy 
charged, that the corporators or shareholders 
should previously, by a vote, authorize the 
act, or direct it to be done. 

The district court dismissed the petition 
mainly on the ground that the property of 
the company had been placed in the hands 
of an assignee, who was proceeding to col- 
lect assessments and claims, and Avas ready 
to distribute the proceeds then in his hands 
among the creditors of the company; and 
that it was, therefore, not competent for the 
petitioners, who, it seems, were subscribers 
to the stock of the company, and who had 
been called upon to pay their subscriptions, 
thus to delay the application to the court for 
so long a time; but declaring that if the 
petition had been filed in apt time, it might 
have been the duty of the court to consider 
the allegations therein contained. 

Petitioners here insist that the provisions 
of the 37th section of the bankrupt law [of 
1867 (14 Stat 535)], whicb declares that a pe- 
tition may be filed by a corporation, when 
authorized by its corporators so to do, at 
any regular meeting called for the puipose. 
also apply to the case of an involuntaiy pro- 
ceeding, against a eoi-poration, by a creditor; 
in other words, that inasmuch as, before a 
petition can be filed by a corporation, there 
must be a vote of the corporators authoriz- 
ing it; so, when a petition is filed against a 
corporation, by a creditor, there must also 
be a vote of the corpoiutors to authorize 
counsel to appear and consent to an adjudi- 
cation of bankruptcy, or to admit the acts 
of bankruptcy alleged. 

I do not think that is the true construc- 
tion of section 37. Congress, in authorizing 
the application of the provisions of the bank- 
rupt law to corporations, thought it neces- 
sary (inasmucb as ther^ might often be a 
question among the members of a corpora- 
tion, whether, in a given case, it would be 
proper to apply for the benefits of the bank- 
rupt law,) to declare that question should be 
settled in a particular way, namely, by a 
vote of a majority of the corporators, and, 
therefore, provided that application should 
be so made to the court. 

This provision refv ,■? to the case of volun- 
tai-y proceedings. But in case of involun- 
tary proceedings against a corporation it is 
to be inferred, unless there is some restric- 
tion in the law, that the usual course will 
be adopted, and matters proceed as in or- 
dinary cases where legal measures are in- 
stituted against corporations; namely, that 
they will have the power to appear by coun- 
sel, be subject to the rules of pleading 
known and sanctioned by the courts, and 
that there will be the usual confidence exist- 
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ing between counsel and client in such cases; 
and that counsel will not do any act unau- 
thorized by the corporation. 

It might be said, with as much reason, 
that where a corporation is made an invol- 
untaiy party, indirectly or collaterally, in a 
bankruptcy pi'oceeding, counsel could not 
appear to represent it, unless expressly au- 
thorized by a vote of the corporators or 
shareholders; and that would hardly be 
contended. 

It is conceded by petitioners here, that, if 
the proceedings had gone on in the usual 
way— if there had been a default and ad- 
judication in banki'uptcy rendered, or an 
appearance by counsel and a hearing or trial, 
and verdict and a decision of the court mak- 
ing an adjudication— a vote of the corpora- 
tors would be immaterial, but it is denied 
that the rule applies to the case of appear- 
ance and of a cognovit made by counsel. 

The necessity for resorting to a vote of the 
corporators would not, seem to exist, in as 
great degree, in one case, as in the other. 

The corporation, in this case, was not a 
volunteer. It was compelled to come into 
court, and plead, in conformity with the 
rules of the court As it could appear by 
counsel without a vote of the corporators, 
there was nothing to prevent counsel, when 
wan-anted in so doing by the regular agents 
of the corporation, from admitting the acts 
of bankruptcy stated in the petition, provid- 
ed, upon a proper examination, they were 
satisfied that the allegations were true, and 
that a trial, or hearing, would involve un- 
necessary expense and delay, and be of no 
advantage to the corporation itself or its 
creditors. 

There is no question made as to the au- 
thority having been given counsel by the 
proper officers of the corporation, nor of the 
good faith of either, nor of their having act- 
ed upon the subject matter after proper in- 
quiry. All these points must be assumed in 
favor of the acts of counsel and of the of- 
ficers of the corporation. 

The question is, then, simply as to the au- 
thority of the corporation to act through 
counsel in the manner pursued here, and the 
case would hardly seem to be one calling 
very stringently for the exercise of the poiy- 
er of interference of the district court or of 
this court. 

An assignee has been appointed, and has 
administered upon corporate property, col- 
lected debts and distributed proceeds, and it 
would seem to be manifest that the reason 
for seeking this interference at this time 
arises, not from the fact that the petitioners 
in this court are corporators, and their rights 
as such are affected, but because of their 
being called upon to pay subscriptions to 
the stock for which they are liable, and as 
to which they are delinquent. 

The order of the district court, dismissing 
the petition, will, therefore, be affii-med. 



Case No. 8,SS8. 

In re LELAND et al. 

[5 Ben. 168; i 5 N. B. E. 222; 4 Am. Law T. 
183; 1 Am. Law T. Rep. Bankr. 284.J 

District Court, N. D. New York. May 5, 1871. 

Pkoceedixgs is Different Districts— Member- 
ship IN Different Firms— Dipfebekt 
Classes op Creditors. 

1. S. L., O. L. and W. L. were partners in 
business tinder fho name of S. L. & Co., in the 
Southern district of New York, where all three 
resided. W. L. and O. L. were partners in 
business in the Northern district, under the name 
of L. Brothers. On March 24, 1871, a petition 
in involuntary bankruptcy was filed in the South- 
ern district against S. L. & Co., under which all 
three were adjudicated bankrupts on April 1. On 
April 29th the register executed an assignment 
of all the estate, real and personal, of all three, 
and the assignee took possession under that as- 
signment On April 14 a similar petition was filed 
in the Northern district against W. L. and C. L., 
making the firm of L. Brothers, under which a 
motion was made for an adjudication of bank- 
ruptcy. Held, that onder the proceedings in the 
Southern district, the assignee had taken all the 
interests of O. L. and W. L. in the firm of L. 
Brothers, which firm was ipso facto dissolved by 
their bankruptcy. 

2. A discharge properly granted" in those pro- 
ceedings would be available to 0. L. and W. L. 
in respect to the indebtedness of the firm of L. 
Brothers. 

[Cited in Re Morrill, Case No. 9,820; Am- 
sinck T, Bean, 22 Wall. [89 U. S.] 404; Re 
Webb. Case No. 17,317.] 

3. The creditors of L. Brothers would be en- 
titled to a preference over otlier creditors of C. 
L. and W. L., or either of them, so far as tlio 
property of L. Brothers would pay the same, and 
such preference would be secured to them under 
the proceeding in the Southern district. 

4. It was not proper to proceed to an adjudica- 
tion in this case whUe the proceedings in tiie 
Southern district were pending. 

5. Although the creditors of L. Brothers could 
not vote for assignee in the proceedings in the 
Southern district, they might, by showing cause, 
prevent the confirmation of an improper assignee, 
or apply for his removal. 

In bankruptcy. 

B. B. Pike, Jr., for creditors. 
George Uorham, for bankrupts. 

HALL, District Judge. On the 14th April, 
1871, a petition in bankruptcy was filed in 
this court, against Warren Leland and 
Charles Leland, constituting the firm of Le- 
land Brothers, who had carried on business 
as hotel keepers, &c., at Saratoga Springs, 
in this district, for the six months next pre- 
ceding the filing of such petition, and which 
business had been carried on by them in 
such firm name — they being the only mem- 
bers of such firm. 

Upon the hearing of the motion for an ad- 
judication in bankruptcy, under such peti- 
tion, it was shown that on the 24th March, 
1871, a petition in bankruptcy had been filed 
against said Warren Leland and Charles Le- 
land, and one Simeon Leland, as partners 

1 [Reported by Robert D. Benedict, Esq., a\id 
here reprinted by permission.] 
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\iuder the firm name of Simeon Leland «& Co.; 
tliat such petition Tvas filed in the Southern 
district of New York, where they severally 
resided, and in which they had carried on 
business as copartners in a firm consisting 
of said Simeon, Warren and Charles Le- 
land; that imder said last-mentioned peti- 
tion the said Simeon, Warren and Charles 
Iceland were, on the first day of April, 1871, 
adjudicated bankrupts; that on the 29th 
day of April, 1871, the register to whom the 
case had been referred, executed an assign- 
ment to Kdward B. Wesley (who had been 
appointed assignee of such bankrupts), of all 
the estate, real and personal, of the said 
Simeon, Charles and Warren Leland, includ- 
ing all the property of whatever kind in 
which they were interested, &c.; and that 
imder such assignment said assignee had tak- 
en possession of all the property of said War- 
ren Leland and Charles Leland, in this dis- 
trict, and then held the same, claiming the 
right so to hold it as such assignee. 

It was conceded that the said Simeon, 
Warren and Charles Leland were all resi- 
dents of the said Southern district, and that 
their domicil was in that district during the 
six months next preceding the filing of each 
of said petitions, and that the petition so 
filed against them in the Southern district, 
was tiled before any petition was filed by or 
against any or either of them in this dis- 
trict. 

it was not claimed on the part of the peti- 
tioning creditors in this case, nor does it ap- 
pear from the petition herein, that the acts 
of bankruptcy charged in this petition were 
not committed prior to the filing of the said 
petition in the Southern district; or that 
Warren Leland or Charles Leland had come 
into the possession of, or had become enti- 
tled to any property, after the filing of such 
last-mentioned petition and before the filing 
of the petition in this case. It also appeared 
by the petition in this case, that the 'debt of 
the petitioning creditors, on which such pe- 
tition was founded, was contracted prior to 
the filing of the petition in the Southern dis- 
trict. 

Under this state of facts it was insisted 
by the respondents that this court ought not 
to proceed to an adjudication, and that the 
assets and property of the firm of Leland 
Brothers, as well as of the firm of Simeon 
Leland & Co., and the separate estates and 
properties of the several members of the 
firm last named, passed to the assigue'e so 
appointed in the Southern district, and 
should be applied to the payment of the 
debts of such firms and of such bankrupts 
individually, under the direction or control 
of the bankruptcy court of the Southern dis- 
trict. 

On the other hand, it was insisted that the 
firm of Leland Brothers was as distinct from 
the firm of Simeon Leland & Co. as though 
the two firms were composed of entirely dif- 
ferent persons; that under the proceedings 



in the Southern district, the assignee ap- 
pointed therein had no right to the property 
and assets of Leland Brothers, and that this 
court should therefore proceed in this case 
so as to allow the joint estate of the firm of 
Leland Brothers to be administered by an 
assignee chosen by the creditors of the firm, 
and not by an assignee in whose selection 
they could take no part. 

The 3Uth section of the bankruptcy act [of 
1867 (14 Stat. o3-i)], which relates exclusively 
to the bankx'uptcy of partnerships, and 
which must be considered in connection with 
the questions under discussion, provides: 
"That when two or more persons who ai-e 
partners in trade shall be S,djudged bank- 
rupt, either on the petition of such partners 
or any one of them, or on the petition of any 
creditor of the partners, a warrant shall is- 
sue in the manner provided by this act, up- 
on which all the joint stock and property of 
the copartnership, and also all the separate 
estate of each of the partners, shall be tak- 
en, excepting such parts thereof as are here- 
inbefore excepted; and all the creditors of 
the company, and the separate creditors of 
each partner, shall be allowed to prove their 
respective debts, and. the assignee shall be 
chosen by the creditors of the company, and 
shall also keep separate accounts of the joint 
stock or property of the copartnership, and 
of the separate estate of each member there- 
of, and after deducting out of the whole 
amount received by such assignee, the whole 
of the expenses and disbursements, the net 
proceeds of the joint stock shall be appro- 
priated to pay the creditors of the copart- 
nership, and the net proceeds of the separate 
estate of each partner shall be appropriated 
to pay his separate creditors; and if there 
shall be any balance of the separate estate 
of any partner after the payment of his sep- 
arate debts, such balance shall be added to 
the joint stock for the payment of the joint 
creditors; and if there shall be any balance 
of the joint stock after the payment of the 
joint debts, such balance shall be divided 
and appropriated to and among the separate 
estate of the several partners according to 
their respective right and interest therein, 
and as it would have been if the partner- 
ship had been dissolved without any bank- 
ruptcy; and the sum so apropriated to the 
separate estate of each partner shall be ap- 
plied to the payment of his separate debts, 
and the certificate of discharge shall be 
granted or refused to each partner as the 
same would or ought to be if the proceed- 
ings had been against him alone under this 
act; and in all other respects the proceed- 
ings against partners shall be conducted in 
the like manner as if they had been com- 
menced and prosecuted against one person 
alone. If such copartners reside in different 
districts, the court in which the petition is 
first filed shall retain exclusive jurisdiction 
over the case." 

General oider in bankruptcy IG, which re- 
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lates to the filing of petitions in different 
districts, must also be considered. It is in 
the following words:— "In case two or more 
petitions shall be filed against the same in- 
dividual in different districts, the first hear- 
ing shall be had in the district in which the 
debtor has his domicil; and such petition 
may be amended by inserting an allegation 
of an act of bankruptcy committed at an 
earlier date than that fixst aUeged, if such 
earlier act is charged in either of the other 
petitions; and in case of two or more peti- 
tions against the same firm in different 
courts, each havhig jurisdiction of the case, 
the petition first filed shall be first heard, 
and may be amended by the insertion of an 
allegation of an earlier act of bankruptcy 
than that first alleged, if such earlier act is 
charged in either of the other petitions; and 
in either case, the proceeding upon the other 
petitions may be stayed imtil an adjudica- 
tion Is made upon the petition first heard; 
and the court which makes the first adjudi- 
cation of bankruptcy shall retahi jurisdiction 
over all proceedings therein until the same 
shall be closed. In case two or more peti- 
tions for adjudication of bankruptcy shall be 
filed in different districts by different mem- 
bers of -flie same copartnership for an ad- 
judication of the bankruptcy of said copart- 
nership, the court in which the petition is 
first filed, having jurisdiction, shall take and 
retain jurisdiction over all proceedings in 
such bankruptcy until the same shall be 
closed; and if such petitions shall be filed in 
the same district, action shall be first had- 
upon the one first filed." 

It is apparent that a case like the present 
was not in the actual contemplation of the 
persons who dictated the phraseology of this 
36th section and this 16th general order at 
the time such phraseology was adopted, and 
it must be conceded that, strictly and liter- 
ally construed, section 36 cannot be said to 
provide, in express terms, for the taking up- 
on the warrant to be issued against the bank- 
rupt of any property except the joint stock 
and property of the copartnership and "the 
separate estate of each of the partners;" or 
for the keeping of separate accounts of any- 
tliing but the joint stock or property of the 
copartnership and of the separate estate of 
each member thereof; or for the appropria- 
tion of the joint property of any two of the 
members of the firm of three partners who 
may constitute another and distinct firm 
with a separate and distinct joint estate, 
and with sepai-ate and distinct copartnership 
debts, to the payment of the firm debts of 
such two copartners, in preference to the 
debts of the otheV firm of three partners, or 
the individual debts of the members of such 
copartnership. But the express provisions 
of this section, as applicable to the estate 
and debts of a single fii*m, and the separate 
property and individual debts of the mem- 
bers of such firm, are only declaratoiy of the 
acknowledged principles of equity upon 
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which the court would marshal the assets In 
the absence of such provisions, and this fact, 
as well as the general purpose and provi- 
sions, and the entire scope and "policy of the 
bankruptcy act should be considered in de- 
termining the questions presented in this 
case. 

It is quite clear under the 11th, 36th and 
other sections of the bankruptcy act, that 
when all the members of a firm petition for 
the benefit of the act, they are jointly and 
severally bound to make in the proper 
schedules the required statements of aU their 
debts and creditors, whether such debts are 
copartnership or individual debts, or debts 
due by them jointly with other persons not 
parties to the petition, and also to set forth 
in their inventories the copartnership and in- 
dividual property, and also property owned 
by either of them jointly with persons other 
than the parties who are joint petitioners. 
Section 11 and form No. 2 annexed to gen- 
eral orders. The discharge to be granted 
under a copartnership or individual petition 
is in form and in law a discharge from all 
the debts of the bankrupt or bankrupts (ex- 
cept as specially excepted in the act), and 
it will hardly be claimed that a discharge 
properly granted to a bankrupt upon his sep- 
arate petition, would not bar a debt against 
him for which he was jointly liable with an- 
other not a party to the proceeding. Section 
32. By the 14th section of the act, the as- 
signment is to vest in the assignee "all the 
estate, real and personal, of the bankrupt," 
except, &c., and of course all property owned 
by him as a tenant in common or a partner 
with another, would pass to the assignee. 
And other language in the same section 
shows that such property and all other rights 
and Interests of the bankrupt not excepted 
from the operation of the act must pass to the 
assignee, subject, of course, to any legal 
or equitable liens which are irrevocably fixed 
thereon. The 21st section seems to contem- 
plate that a bankrupt may be liable as mak- 
er, acceptor, drawer, or indorser, upon a bi'l 
of exchange, promissory note, or other obli- 
gation, as a member of two or more firms 
carrying on separate and distinct trades, and 
having distinct estates to be wound up in 
bankruptcy, and when such firms are com- 
posed In whole or in part of the same indi- 
viduals; and also seems to contemplate that 
the distinct estates of separate firms, com- 
posed In whole or in part of the same in- 
dividuals, may be wound up in the same pro- 
ceeding, and the assets of the different firms 
properly marshalled so as to be applied to 
the payment of the debts of the proper firm. 
Upon the best consideration I have been 
able to give this case, I am of the opinion 
that under the proceedings in the Southern 
district, the assignee there appointed has 
taken all the interests of Charles and "War- 
ren Leland in the fii-m property of Leiand 
Brother's, which firm was ipso facto dis- 
solved by their bankruptcy; that a discharge 
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properly granted to Simeon, Waixen and 
Charles Leland, in those proceedings, will 
be available to Charles and Warren Leland, 
in respect to the indebtedness of the firm of 
Iceland Brothers; and that the creditors of 
the copartnership of Leland Brothers are en- 
titled to a preference oyer other creditors of 
Wax-ren and Charles Leland, or either of 
them, so far as the property and estate of 
Leland Brothers will pay the same; and that 
such preference will necessarily be secured 
to them under the proceedings against the 
three Lelands in the Southern district. Un- 
der these conclusions I think it improper to 
proceed to an adjudication in this case, while 
such proceedings in the Southern district are 
still pending. 

In England it appears to be settled that a 
joint and a separate commission in bank- 
ruptcy cannot subsist at the same time (Eden, 
Banki". 61), and the bankruptcy court there 
exercises a discretion of superseding or sus- 
pending the separate commission and permit- 
ting the estate to be administered under the 
joint commission; by which means, it is said, 
great expense is saved, and the joint effects 
are disposed of to better advantage {Id.; Ex 
parte Hardcastle, 1 Cox, 397). 

There are several American eases and au- 
thorities which seem to have some slight 
bearing upon the questions presented in this 
ease, but, I have not time to state them in 
detail. The case of Ayer v. Brastow [Case 
No. 682], and authorities there cited; the 
case In re Abbe [Id. 4]; Story, Partn. §§ 
313, 374r^9; the case In re Grady [Case No. 
5,654]; the case In re Beal [Id. 1,156], and 
doubtless many others, may deseiTe a more 
careful and deliberate consideration than I 
am at present able to bestow" upon them. 
See, also, Collier, Partn. bk. 4, e. 2, § 3. 

It was strongly urged upon the argument, 
that there should be an adjudication in this 
case, because the creditors of Leland Broth- 
ers could not participate in the selection of 
an assignee in the Southern district, and that 
they should not be deprived of the right to 
participate in the choice of the assignee who 
is to administer such joint estate. So far 
as it is well founded, this objection, or a 
similar one, exists in every case of bank- 
ruptcy proceedings by or against two or 
more persons as partners, where the mem- 
bers of the firm have separate estates and 
owe individual debts; for the separate cred- 
itors of the individual members of the firm 
are in that case excluded from any partici- 
pation in the selection of an assignee by the 
express provisions of the bankruptcy act. 
But, although so excluded, they and the cred- 
itors of Leland Brothers, in the case pending 
in New York, may apply for the removal of 
an improper assignee; and as the selection 
of an assignee is in all cases subject to the 
approval of the district judge, creditors who 
cannot vote on the selection of the assignee 
may, nevertheless, on showing cause against 
it, prevent the confirmation of an improper 



selection, as well as apply, after confirma- 
tion, for the removal of an assignee. Be- 
sides, the power of the court to appoint an 
additional assignee in all cases enables it to 
protect the intei'ests of the different classes 
of creditors whenever there is the slightest 
reason to suspect that an assignee chosen 
by creditors, or appointed by a register, will 
not regard with equal favor the rights of all 
the creditors of the banla-upts. 

[NOTE. The bankruptcy of Leland Bros, was 
considered by both district and circuit courts, S. 
D. New York. Tlie djstiict court passed upon 
certain bonds secured by the Saratoga Springs 
property. Case No. 8,229. The circuit court up- 
on review, considered the petition of Piatt, as- 
signee, as to certain claims ot creditors under a 
chattel mortgage. Case No. 8,234. The district 
court passed upon the question of fraudulent 
preferences upon a petition involving mortgage.s 
on the Saratoga Springs property. Case No. 8,- 
230. Again the same court considers a re-esam- 
ination of the debts in issue in the last case. 
Case No. 8,231. Upon the question of the dis- 
charge of the bankrupt the district court consid- 
ered certain papers offered for admission by the 
register in Case No. 8,232. The right of anoth- 
er creditor to prove his claim is denied in Case 
No. 8,233. The right of the assignee to maintain 
suits against the fraudulently preferred creditors 
is sustained in Case No. 11,220. The circuit 
court, in Case No. 8.235, passes upon the question 
as to the right of the district court to expunge the 
claim of a fraudulently preferred creditor.] 
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District Court, S. D. New York. Oct., 1872. 

Negotiable Instrumext — "Witness. 

1, A bond issued by an individual, under sea!, 
with coupons attached for the payment of the in- 
terest semi-annually, payable to bearer, and se- 
cured by a mortgage of real estate to ti'ustees, is 
a negotiable instrument, and not a specialty, so 
as to be subject, in the hands of an assignee, to 
equities existing against the assignor. 

2. L. had issued a series of such bonds, whicli, 
after his bankruptcy, were found in the posses- 
sion of a certain bank. In a reference, ordered at 
the instance of the assignee, a witness was under 
examination, to whom questions were put relat- 
ing to the original consideration of the bonds. 
He refused to answer, and an application was 
made to the court to compel him to answer: HcUI, 
that, as the .bonds in question were negotiable, 
and the bank appeared to be a bona fide holder 
for value, the original consideration could not be 
inquired into, and the witness need not answer. 

[In the matter of Simeon Leland and others, 
bankrupts.] 

This was an application to compel a wit- 
ness to answer certain questions put to him 
on a reference ordered at the instance of the 
assignee in bankruptcy. 'It appeared that 
Warren Leland, one of the bankrupts, had, be- 
fore the bankruptcy, issued five hundi-ed 
bonds of $1,000 each, with coupons attaclied, 
secured by a mortgage of real estate. The 
form of the bonds was as follows: 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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"One Tliousand Dollars Bond of Warren 
Leland, secured by real estate" at Saiutoga 
Springs, comity of Saratoga, state of New 
York, Imown as the 'Union Hotel Property,' 
consisting of the Union Hotel and grounds 
attached thereto, the Leland Opera House, 
Union Hotel stores, Union Hotel cottages. 
Union Hotel water works. Union Hotel gas 
works, Union Hotel stable, and all the f urni- 
tiu'e and personal property belonging and ap- 
pei-taining thereto, conveyed for that purpose 
to D. Randolph Martin and Edward B. "Wes- 
ley, by tnist mortgage bearing even date 
herewith, this bond being one of a series of 
five hundred of lilte tenor and date. • 

"Know all men by these presents, that I, 
Warren Leland, of the city, county, and stafe 
of New York, am held and firmly bound un- 
to A. T. Stewart, or bearer, for moneys loan- 
ed or advanced to me, in the sum of one thou- 
sand dollars, which I do hereby promise and 
agi-ee to pay at the Ocean National Bank, of 
the City of New York, on the first day of Oc- 
tober, one thousand eight hundred and eighty- 
five, together with interest thereon at and after 
the rate of seven t>er cent, per annum from 
the day of the date of these presents, on 
the first days of April and October, in each 
and every year ensuing the date hereof, until 
the said principal sum shall be fully paid, 
upon the presentation of the annexed war- 
rants, as they severally become due, at the 
Ocean National Bank of the City of New 
York. The payment of this, with four hun- 
dred and ninety-nine other bonds of the same 
amount, is secured by a trust mortgage to 
D. Kandolph Martin and Edward B. Wesley, 
of certain lands and real estate and personal 
property at Saratoga Springs, in the county of 
Saratoga, and state of New York, known as 
the 'Union Hotel Property,' bearing even date 
herewith. In witness whereof, I have here- 
unto set my hand and seal, and to certify to 
the number of said bonds, and that they are 
possessed of the same trust mortgage, the said 
D. Kandolph Martin and Edward B. Wesley 
have countersigned this bond, this first day 
of October, one thousand eight hundred and 
sixty-five. Warren Leland. (Seal.) 

"Sealed, delivered, rnd coimtersigned in 
presence of John K. Haekett. 

"Countersigned: D. E. Martin. K B. Wes- 
ley." 

Xhe coupons attached to each bond were 
forty in number, and were in the following 
form, excepting the date: 

"Warren Leland will pay to the bearer here- 
of, at the Ocean National Bank of the City of 
New York, thirty-five dollars on the first day 
of October, 1885, being interest to that date on 
Union Hotel Bond, No. 483. 

"?3o. Warren Leland." 

Certain of these bonds being found in the 
hands of the Union Square National Bank, 
to whom they had been pledged, the assignee 
took proceedings to recover them. A refer- 
ence to take proofs was ordered. On that ref- 
erence a witness was under examination, and 



certain questions were put to him touching 
the original consideration of the bonds. He 
refused to answer, and an application was 
made to the court to compel him to answer. 

T. M. North, for assignee in bankruptcy. 
D. McMahon. for bank. 

BLATOHFOBD, District Judge. I think 
that, on the authority of the decisions of the 
highest courts of this state and of the United 
States, the bonds and coupons in question 
are negotiable instruments, although issued 
by an individual, under his seal, and not by a 
corporation, and are not specialties, so as to 
make them subject, in the hands of then* as- 
signee, to equities existing against their as- 
signor. Although under seal, they were is- 
sued, as they show on their face, to secure the 
payment of money on time, and they contain, 
on their face, expressions showing that they 
are expected to pass from one person to anoth- 
er by delivery. Therefore, the attributes of 
commercial paper attach to them. Their char- 
acter cannot be controlled or varied by the 
mere fact that their maker put a seal after his 
name. Brainerd t. New York & H. R. Co., 25 
N. Y. 496; White v. Vermont & M. R. Co., 
21 How. [62- U. S.] 575; Mercer Co. v. Haekett, 
1 Wall. [68 U. S.] 83. 

Such bonds and their coupons pass by de- 
livery, a purchaser of them, in good faith, is 
unaffected by want of title in their vendor, 
and the burden of proof, on a question as to 
such good faith, lies on the party who assails 
the possession. Murray v. Lardner, 2 Wall. 
[69 U. S.] 110. 

The evidence in this case shows, that the 
Union Square National Bank became, to all 
substantial intents, the purchaser of these 
bonds and coupons, in good faith, for a full 
and fair consideration, in the usual course of 
business, and without notice of any possible 
defect in the title of their assignor. 

These views proceed on the assumption that 
the claim of the bank will absorb all divi- 
dends on the bonds and coupons, and they ap- 
ply only to the interest of the bank therein. 
If there shall be a surplus beyond paying the 
claim of the banlt, questions as to the title 
and position of their assignor may become 
material. 

The interrogatories which the witness de- 
clined to answer were irrelevant. 

[NOTE. In this case the chattel mortgage 
of certain fixtures "in the Saratoga Springs proii- 
erty was considered in Case No. 8,234. Fraudu- 
lent preferences are considered in a petition in- 
volving mortgages on the real estate in Case No. 
8,230. A re-examination of the debts in issue in 
the last case was heard in Case No. 8.231. The 
admission of certain papers offered in evidence 
and objected to in the matter of the bankrupts' 
discharge is considered in Case No. 8,232. The 
right of certain creditors to prove their claims is 
passed upon in Case No. 8,233. The action of 
■die assignee in bringing suits against certain 
fraudulently preferred creditors is sustained in 
Case No. 11,220, and the right of the district 
court to expunge the claim of the fraudulently 
preferred creditors in Case No. 8,235.] 
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Case W^o. 8,330. 

Tn re LELAND et al. 

[7 Ben. 156; i 9 N. B. R. 209.] 

District Court. S. D. New York. Feb., 1874. 

Frauddlext Preference — What Creditors may 

NOT Prove Toeir Debts— Surrender 

OP Security— Partt. 

1. L. & Co. executed a mortgage upon real 
estate to trustees, as security for certain bonds is- 
sued by them. They afterwards went into bank- 
ruptcy, and an assignee was appointed. The as- 
signee petitioned the court for an order for the 
sale of the real estate, and the mortgagees, in 
open court, surrendered their claim to the posses- 
sion of the property to the assignee, but without 
relinquishing, or in any manner affecting, the 
validity and lien of the mortgage on the proceeds 
of the sale. The property was sold by the as- 
signee, and the mrney paid into court. An order 
was then made for an examination as to the 
validity of the various liens claimed on the pro- 
ceeds, and the court, on the hearing of that mat- 
ter, held that the mortgage above named was void, 
as having been given by L. & Co. while insol- 
vent, and within four months before the filing of 
the petition against them, witli a view to give a 
preference to certain of their creditors, the cred- 
itors and the trustees having reasonable cause to 
believe that L. & Co. were insolvent and that such 
mortgage was made in fraud of the bankruptcy 
act. Certain of the bondholders thereafter ap- 
plied for leave to surrender their bonds and file 
new proofs of debt, as debts without security, 
for tlie purpose of sharing as general creditors in 
the estate. One of the bondholders. E,., had origi- 
nally filed a proof of debt as a debt without se- 
curity. This debt was re-examined, and, on the 
the re-examination, it appeared that he had not 
surrendered his bonds, and had taken part in the 
proceedings taken by the trustees to establish the 
validity of their mortgage as a lien on the pro- 
ceeds: Held, that, under the 39th section of the 
bankruptcy act [of 1867 (14 Stat. 536)], an as- 
signee has power to recover back property in all 
cases where a person has conveyed property con- 
trary to the act and is afterwards adjudged a 
bankrupt. 

[Cited in Re Dakin. Case No. 3,539.] 

2. Under this section, if the assignee recover 
bock the property because it was conveyed by the 
bankrupt with intent to prefer the creditor,* and 
because the creditor had reasonable cause to be- 
lieve what is specified in that regard, in that 
section, such creditor is not allowed to prove his 
debt in bankruptcy. 

[Followed in Re Leland, Case No. 8,235.] 

3. This provision of the 39th section is to be 
construed in connection and in harmony with tlie 
provision of the 23d section; and there cannot be 
such a surrender by the creditor, as is spoken of 
in the 23d section, after there has been a recovery 
of the property by the assignee under the 39th 
section, or under the 35th section. 

4. In this case, there had been such a recovery 
by the assignee, although there had been no di- 
rect suit by him against the creditors; because, 
it had been necessary for the assignee to obtain 
a legal adjudication, not indeed giving him the 
possession of the property, but declaring the in- 
validity of the lien which the creditors claimed to 
hold upon it. 

[Distinguished in Field v. Baker, Case No. 4.- 
762.] 



1 [Reported by Robert -D, Benedict. !Bsq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



5. It was too late for the creditors to surren- 
der their preferences, because the order declaring 
the mortgage an invalid one made it res adjudi- 
eata that, as to those who took part in the pro- 
ceeding, the facts existed which authorized the 
assignee to recover back the property. 

6. Such creditors, therefore, were debarred from 
proving their debts in the bankruptcy proceedings. 

7. R. had been a party to the proceedings tak- 
en by the trustees to sustain the validity of the 
mortgage, and his proof of the debt for which he 
had taken the bonds as security must be strick- 
en out. 

[In the matter of Simeon Leland, Warren 
Leland, and Charles Leland, composing the 
firm of Simeon Leland & Co., banknipts. A 
petition In bankitiptcy was filed in the dis- 
trict eomt for the Western. district of New 
York against Warren and Charles Leland, 
composing the firm of Leland Bros. At this 
time bankmptcy proceedings were pending 
in this district against these two and Simeon 
Leland, composing the firm of Simeon Le- 
land & Co. The district court for the West- 
ern district dismissed the petition, so that 
the matters might all be adjudicated to- 
gether in this district. Case No. 8,228. Le- 
land Bros, mortgaged their Saratoga Springs 
Hotel property to secure certain bonds made 
by them. These bonds are considered in 
Case No. 8.229. Chattel mortgages of NIchol 
& Davison on certain fixtures of the hotel 
property were construed and declared void 
in Case No. 8,234. A decree was entered 
November, 1873, declaring the mortgages 
upon the real estate to be void. The case Is 
now heard upon petition of those holding 
the bonds secured by these void mortgages 
to be allowed to prove their debts.] 

T. M. Noii;!!, for assignee. 

C. B. Sedgwick, for Rouse. 

D. Campbell, for A. T. Stewart & Co. 
S. G. Courtney, for Monteath & Son. 

O. Smedberg, for Paulding, Kemble & Co. 

BLATCHFORD, District Judge. In this 
matter, an order was made by this com't, on 
the 10th of February, 1872, reciting that 
Edward B. Wesley, as assignee of the bank- 
rupts, had theretofore filed his petition in 
this court, setting forth that the Grand Un- 
ion Hotel, situated at Saratoga Springs, was 
owned by Warren Leland and Charles Le- 
land, two of the bankrupts constituting the 
firm of Leland Brothers, and that a sale of 
the said property was necessary, and pray- 
ing the direction of the court in regard to a 
sale thereof, and also reciting that, after 
the filing of such petition, this court had 
removed Wesley from his office as assignee, 
and had appointed John H. Piatt as assignee 
in his stead, and that counsel for the as- 
signee and for Alexander T, Stewart and 
others, and D. McMahon as counsel for 
Edward B. Wesley and D. Randolph Martin, 
as mortgagees In trust of the premises in 
question, under two trust mortgages men- 
tioned in said petition, had been heard, and 
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tliat said Wesley and ilartin, as sucli mort- 
gagees in trust, had, in open court, for the 
pui-pose of enabling said property to he laiv- 
fuUy sold and proper title" therefor given, 
surrendered their claim to the possession of 
the said premises to the assigneCj without 
relinquishing or in any manner affecting the 
Taliditj' and lien of their several trust deeds 
on the proceeds of such sale, and that said 
assignee was then in actual and undisputed 
jiossession thereof, and there was no ad- 
verse claimant to the possession, and then 
ordering, that the assignee sell at auction, 
in one parcel, the said real estate, describ- 
ing it, free and clear of all liens and in- 
cumbrances which had attached to the prem- 
ises since the 30th of September, 1865 (the 
said two trust mortgages having attached 
thereto since that date), and that such liens 
and incumbrances were thereby transferred 
to the net proceeds of such sale, and that 
the fund produced by such sale should stand 
in the place and stead of said real estate 
for all purposes, so far as respected said 
liens and incumbrances, and subject there- 
to, and that the net proceeds of the sale be 
deposited on interest to the credit of this 
matter, to abide the further order of this 
court, not to be drawn out without notice to 
the said trustees or their attorneys, and 
that, for the purpose of marshaling the pro- 
<:eeds of said sale, assets of the said bank- 
mpts, among the different lien claimants, 
whether by mortgage or otherwise, to said 
fund, it be referred to the register, after 
the completion of the purchase under the 
sale, to take any evidence which the parties 
in interest, or any of them, might offer or 
introduce before him, upon the validity of 
the various liens and incumbrances exist- 
ing or claimed to exist upon the property or- 
dered to be sold, the extent to which such 
liens are valid, if valid only in part, the 
amount due or secured by eadi of such liens 
or incumbrances, the persons in whose fa- 
vor such liens exist, or to whom such 
amounts are due or secured, and the dates 
at which such amounts became or will be- 
come due, also as to the nature, situation 
and value of the said real estate, and wheth- 
er the said liens and incumbrances cover 
the whole thereof, and what portions, if any, 
are affected by some of said liens and not 
by others, and that the said register have 
authority to issue summons for witnesses 
and orders for the attendance of the bank- 
i-upts, with the same effect as on the exam- 
ination of bankrapts according to the bank- 
I'uptcy act, and the rules and practice of this 
court, and that the bankrupts attend upon 
such order, and that all witnesses attend 
upon such summons, and that reasonable no- 
tice of such reference be given to all parties 
claiming any intei*est in said proceeds of 
sale, and that the said register report the 
evidence so taken to this court, atd that, until 
the coming in and confirmation of said report. 



the said moneys remain on deposit as afore- 
said, at interest 

The premises in question were sold, and the 
net proceeds of sale were deposited, and the 
reference so provided for was had, a large 
body of testimony being taken. The matter 
was brought to a hearing on such testimony, 
and on the 1st of November, 1873, the com-t 
made an order, which recites the provisions 
of the former order and that the sale had 
been had and the proceeds had been deposited, 
and then proceeds: "And all the persons and 
corporations hereinafter named having attend- 
ed in person or by counsel upon the said ref- 
erence before the said register, and the said 
register having taken all the evidence offered 
or introduced by them respectively, as to the 
liens and incumbrances daimed by them re- 
spectively, * * * and the said register hav- 
ing reported to this com't the testimony so 
taken, and the matter having been brought on 
for final hearing before this court * * * 
andallthepersons and corporations hereinafter 
named * * * having appeared upon said 
hearing by their respective counsel, and hav- 
ing, in open court, waived all objections to the 
form of the proceedings, and submitted all the 
questions involved herein to the decision and 
deci-ee of the com't * * * and after hearing 

* * * counsel for Alexander T. Stewart & 
Company * * * and D. McMahon, of coun- 
sel for all the other persons and corpora- 
tions hereinafter mentioned * * * this com-t 

* * * does hereby order, adjudge and decree 

* * * that the mortgage upon said Grand 
Union Hotel property, commonly called the 
second mortgage" (being one of the two trust 
mortgages mentioned in the order first above 
mentioned), "dated November 1st, 1870, ex- 
ecuted by Warren Leland and Charles Le- 
land to Edward B. Wesley and D. Randolph 
Martin, ii. trust to secure certain bonds com- 
monly called second mortgage bonds, was 
made, executed and delivered by said War- 
ren Leland and Charles Leland, being insol- 
vent,- within four months before the filing of 
the petition in bankruptcy against th6m, with 
a view to give a preference to certain' of their 
creditors, and, among others, to * * * A. 
T. Stewart & Company, Simeon House, Pauld- 
ing, Kemble & Co. * * * JMonteath & Son 

* *= * holders of bonds issued under and 
purporting to be secured by said mortgage, 
the said Edward B. Wesley and !>. Randolph 
Martin receiving such conveyance, and the said 
bor;dholdei"s above named to be benefited 
thereby, having reasonable cause to believe 
that the said mortgagors were insolvent, and 
that such mortgage was made in fraud of the 
provisions of the bankruptcy act, and that 
said mortgage is not a valid lien upon or se- 
curity against said property, nor upon or 
against said fund in court, and that the bOLds 
issued undei* the provisions of said mortgage 
are not liens upon, and are not entitled to 
be paid out of, said fund, that Edward B. 
Wesley and D. Randolph Martin, claimants. 
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as trustees uncler said mortgage, are not en- 
titled to any lien upon said fund, nor to be 
paid any money therefrom, that * * * A. 
T. Stewart & Co., Simeon Rouse, Paulding, 
Kemble&Co. * * * Monteath&Son * * * 
claimants, as holders of bonds issued to them 
respectively, under the provisions of said mort- 
gage, are not, nor is either of them, entitled to 
any lien upon said fund, or to be paid any 
money from said fund." 

The 23d section of the bankraptcy act 
provides, that any person who, after the ap- 
proval of this act, shall have accepted any 
prefei'ence, having reasonable cause to be- 
lieve that the same was made or given by 
the debtor contrary to any provision of this 
act, shall not prove the debt or claim on 
account of which the preference was made 
or given, nor shall he receive any dividend 
therefrom until he shall first have surren- 
dered to the assignee all property, money, 
benefit or advantage received by him un- 
der such preference." The 35th section of 
the same act provides, "that, if any person, 
being insolvent, * * * within four months 
before the filing of the petition by or against 
him, with a view to give a preference to 
any creditor, * * * makes any * * « 
transfer or conveyance of any part of his 
property, * * * the person receiving such 

* * * transfer or conveyance, or to be 
benefited thereby, * * « having reason- 
able cause to believe that such person is in- 
solvent, and that such * * * conveyance 
is made in fraud of the provisions of this 
act, the same shall be void, and the as- 
signee may recover the property, or the 
value of it, from the person so receiving it 
or so to be benefited." The 39th section of 
the same act provides, "that any person re- 
siding and owing debts as aforesaid, who, 
after the passage of this act, * * * being 

* * * insolvent, * * * shall make any 

* * * conveyance or transfer of * * * 
property, * * * ^vith intent to give a 
preference to one or more of his creditors, 

* * * shall be deemed to have committed 
an act of bankruptcy, and, subject to the 
conditions hereinafter prescribed, shall be 
adjudged a bankrupt, * ^ * and, if such 
person shall be adjudged a bankrupt, the as- 
signee may recover back the » * * prop- 
erty so * * * conveyed « « « or trans- 
ferred contrary to this act, provided the 
person receiving such * * * conveyance 
had reasonable cause to believe that a fraud 
on- this act was intended and that the debt- 
or was insolvent, and such creditor shall 
not be allowed to prove his debt in bank- 
ruptcy." 

A. T. Stewart & Co., Rouse, Paulding, 
Kemble & Co., and Monteath & Son, the 
persons named in the above order, now pre- 
sent for determination the question whether 
they are or are not entitled to prove, in 
bankruptcy, the debts for which they received 
as security the bonds referred to, secured 



by such mortgage. They all of them have 
valid debts, but, by said order, the mort- 
gage is declared to have been made in fraud 
of the act, and not to be a valid lien on the 
property or on the fund in court, and the 
bonds issued under the mortgage are de- 
clared not to be liens on the fund, and the 
terms of the order declare the existence of 
facts which, under the 35th and 39th sec- 
tions of the act, give the assignee the right 
to recover back the property transferred. 

The proper construction of the 39th sec- 
tion seems to me to be, not that it gives 
power to the assignee to recover back prop- 
erty conveyed contrary to the act, only when 
the banki-upt is adjudged an involuntary 
bankrupt because of the conveyance of such 
property as an act of bankruptcy, or even 
only when he is adjudged an involuntary 
bankmpt, but that it gives such power to re- 
cover back in all eases where a person has 
conveyed property contrary to the act, and is 
afterwards adjudged a bankrupt, tinder such 
construction, it is of the same scope, in regard 
to the recovery or recovery back of propertjv 
as the 35th section. But, the 39th section con- 
tains the further provision, not found in the 
35th section, that "such creditor shall not be 
allowed to prove his debt in bankruptcy." 
This means, the creditor to whom the pref- 
erence was given by the conveyance, when 
the assignee recovers back the property 
transferred contrary to the act. The en- 
tire provision of the 39th section is to the 
effect, that, if a person has conveyed prop- 
erty conti-ary to the act, and if he is after- 
wards adjudged a bankrupt, the assignee 
(as to transactions within the times limited 
by the 35th section) may recover back the 
property, and that, if the conveyance is one 
for preference to a creditor, and if the as- 
signee recovers back the property conveyed, 
because it was conveyed by the bankrupt 
with intent to prefer such creditor, and be- 
cause such creditor had reasonable cause to 
believe what is specified in that regard in 
the section, such creditor shall not be al- 
lowed to prove his debt in bankruptcy. 
This provision is to be construed in connec- 
tion, and in harmony, with the provision of 
the 23d section, before cited. If, under the 
23d section, the preferred creditor were al- 
lowed to surrender to the assignee the prop- 
erty received in preference, even after it had 
been recovered back by the assignee, as 
mentioned in the 39th section, so as to be 
able to prove his debt, no creditor taking a 
preference would ever be debarred from 
proving his debt. If, under the 39th sec- 
tion, it were held that the mere taking of a 
preference, by a creditor would debar him 
from proving his debt, without the prece- 
dent necessity for a recovery back by the 
assignee of the property conveyed in prefer- 
ence, there never could be any scope for the 
operation of the 23d section in respect to a 
surrender. The interpretation heretofore 
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given by this court to these provisions of 
tlie 23d and 39th sections has been (In re 
Davidson [Case No. 3,599]) that the clause 
In the 39th section, in respect to not allow- 
ing the creditor to prove his debt in bank- 
ruptcy, applies only to cases in v^hich the 
assignee is compelled to resort to legal pro- 
ceedings to recover the property transferred 
in violation of the act; that the creditor 
who claims to retain the property makes 
himself conclusively a party to the fraud 
against the act, by resisting the claim of 
the assignee to recover the property, in ease 
the assignee is successful; but that, where 
the creditor avails himself of the locus poen- 
itentiae given to him by the 23d section, 
by voluntarily surrendering the property to 
the assignee, he ceases to be a party to the 
fi-aud, and may pi-ove his debt in bank- 
ruptcy and receive dividends on it. This 
view is concurred in by Judge Longyear, in 
Re Scott [Case No. 12,518], and in Be Kipp 
[Id, 7,836]; by Judge Deady, in Re Walton 
[Cases Nos. 17,128, 17,130]; by Judge Hop- 
kins, in Re Stephens [Case No. 13,365] ; and by 
Judge Dillon, in Re Bichter [Id. 11,803]. It 
being impossible, therefore, that there 
should be such a surrender as is referred to 
in the 23d section after there has been a re- 
covery by the assignee under the 35th sec- 
tion, or a recoveiy back by him under the 
39th section, tlie question is presented, 
whether, in respect to the creditors named, 
there has been such a recovery, or such a re- 
oovei*y back, of property transferred as a 
preference for such creditor- 
It is contended, for the creditors, that a 
direct suit by the assignee against them is 
necessary, and a recovery of property from 
and out of their possession by a decree to 
that effect in such suit, in order to consti- 
tute the recovery referred to in the statute. 
This is not so. The assignee, in this case, 
has recovered back the property. He has 
recovered it back free and clear from the 
preferences, and against the efforts of these 
creditors to establish such preferences, in a 
litigation instituted and carried through by 
him, with a view to recover back the prop- 
ei-ty. In order to recover back the property, 
it was necessary for him, not merely to ob- 
tain possession of the real estate, so as to 
be able to turn it into money, but to go fur- 
ther and obtain an adjudication that he was 
to enjoy the fruits of the sale free from any 
lien of the preferences. Until the latter ad- 
judication, his recovery back was not com- 
plete. By the 35th section, it is declared, 
that the preference shall be void and the 
assignee may recover the property. Until 
there is substantially an adjudication as to 
the invalidity of the preference, there can 
be no recovery of the property free from the 
preference. Mere possession of the property 
by the assigliee is not a recovery of it, un- 
less he obtains such an adjudication as to 
the preference. This is the case under both 



the 35th and 39th sections, although the lat- 
ter section says nothing as to any prefer- 
ence being void, but only speaks of a recov- 
ery back by the assignee. But the two sec- 
tions are substantially one, and are to be 
construed together in regard to the invalid- 
ity of transfers and a recovery by the as- 
signee of property transferred. 

In the present case, the assignee, by peti- 
tion, instituted the proceedings for a sale 
of the real estate, which have resulted in 
such sale, and, through the order of refer- 
ence and the litigation thereunder, in the 
order of November 1st, 1873. The mort- 
gagees in trust surrendered to the assignee 
their claim to the possession of the premises, 
but they surrendered nothing else, and they 
surrendered that, as the order of February 
10th, 1872, expressly states, xor the purpose 
of enabling the property to be lawfully sold, 
and proper title therefor given, without re- 
linquishing or in any manner affecting the 
validity and lien of their tuast mortgage on 
the proceeds of sale; and the lien and en- 
cumbrance of such trust mortgage, was, by 
such order, transferred to the net proceeds 
of the sale, and it directed that the fund 
produced by the sale should stand in place 
of the real estate for all purposes, so far as 
respected such lien and encumbrance, and 
subject thereto. The reference to ascertain 
the liens on the property and the fund, and 
marshal the fund, under the power given to 
the court by the 1st section of the act, was, 
to all intents and purposes, a litigation to 
which the bondholders were parties, if they 
consciously came in, either directly or 
through the mortgage trustees, asserting and 
maintaining, against the resistance of the 
assignee, their right to maintain their pref- 
erence. Undoubtedly, even after the order 
of reference was made and the property was 
sold, they might have surrendered their pref- 
erences. But, if they were parties to the 
litigation in the reference, they are bound by 
the order of November 1st, 1873, and it is 
too late for them now to surrender their 
preferences, because the terms of that or- 
der make it res adjudicata between them 
and the assignee, that the facts existed, as 
respects them, which gave the assignee the 
right to recover back the property and its 
proceeds, and that he hag so recovered it 
back, so that it must follow that they must 
be debarred from being allowed to prove 
the debts in respect of which they accepted 
the preferences. That order recites that the 
four creditors attended in person, or by 
counsel, upon the reference, that the register 
took all the evidence offered or introduced 
by them respectively as to the liens and en- 
cumbrances claimed by them respectively, 
that they appeared by their respective coun- 
sel upon the final hearing of the matter be- 
fore the court, and waived, in open court, 
all objections to the form of tht proceedings, 
and submitted all the questions involved to 
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the decision and decree of the court, and 
were heard by counsel, who are named. 
Then follows the judgment of the court. 
After this, it is too late to go behind such 
final order, on this question as to the prova- 
bility of the debts, and inquire whether the 
evidence warranted such order, provided the 
four creditors were parties to the litigation, 
so as to be bound' by it. 

As to A. T. Stewart & Co., it is not alleged 
that they did not appear on the reference, 
or that they did not endeavoir, by testimony 
introduced by them, to maintain their pref- 
erence, or that they did not so contend, by 
counsel, on the hearing, or that they did not 
continue their resistance to the asserted 
claims of the assignee until after the final 
order was made. The same is true as to 
Monteath & Son, and Paulding, Kemble & 
Co. The motion of A. T. Stewart & Co., for 
leave to withdraw their former proof of 
debt, and file in place thereof a new proof 
of debt, without security, must be denied. 
The assignee has done nothing to waive the 
benefit of the final order, or to debar himself 
of the right to insist that A. T. Stewart & 
Co. shall not be allowed to prove their debt. 
The motion of Monteath & Son, for leave 
to surrender their bonds, and to have their 
proof of debt, which has been stricken out, 
restored, and then amended, so as to be an 
ordinary proof of debt, without security, or 
for leave to prove their claim anew, as an 
unsecured claim, is denied. As to Paulding, 
Kemble & Co., the issues certified are de- 
termined in favor of the assignee, and their 
second proof of debt must be expunged. 

As to Rouse, the case comes up on issues 
as to whether he can be allowed to prove 
the debt for which he received the mortgage 
bonds as security, and whether the proof he 
has made, and which is under re-examina- 
tion before the registei-, should be diminish- 
ed by rejecting such debt. He also applies, 
by petition, for the opening of the order of 
November 1st, 1873, and its modification, so 
as to give him the right to claim a dividend 
on such debt, and to be paid such dividend 
as upon an unsecured debt. The facts in 
the case of Rouse are somewhat peculiar. 
He resides in Syracuse, N. Y. On the 1st 
of January, 1872, he went before the register 
in bankruptcy at Syracuse, and signed and 
swore to, before him, a proof of deht against 
Charles Leland and Warren Leland, two of 
the bankrupts, based on two drafts, for $3,- 
000 each, drawn on the said two bankrupts, 
as Leland Brothers, and accepted by them 
(being the two acceptances for which he held 
the mortgage bonds as collateral security), 
and also on a promissory note for S632.06, 
made by the said two bankrupts, as Leland 
Brothers. The proof set forth that Rouse 
had not received any security for the drafts 
or note. The original drafts and note were 
annexed to the proof. The said register cer- 
tified on the proof that it was satisfactoiy 



to him. The proof found its way into the 
hands of the assignee, but when does not 
appear. The reference as to the disposition 
of the proceeds of sale of the property com- 
menced on the 22d of May, 1872, the record 
for that day stating that Mr. D. McMahou 
appeared for the trustees under the mort- 
gage, and for certain named claimants of 
the fund, the name of Rouse not being 
among them. On the 8th of July, 1872, Mr. 
McMahon, subscribing himself as "counsel 
for the trustees," sent a letter to the Syra- 
cuse National Bank at Syracuse, saying that 
he understood it held bonds of the Grand 
Union Hotel at Saratoga, and that prepara- 
tion was being made to distribute the fund 
arising from the sale of the property, and 
asking the bank to cause the bonds held 
by it to be presented at his otG.ce on the 11th 
of July, with the checks given in payment 
therefor, and evidence of ownership, as the 
inquiry in relation to said bonds would be 
proceeded with at that time. The bonds in- 
tended were those held by Rouse, and the 
bank communicated to Rouse the contents of 
the letter. Rouse, on the 10th of July, sent 
the bonds by express to Mr. McMahon, with 
a letter, saying: "Inclosed find bonds of Le- 
lands, held by me. After paying expenses 
on them, send me my dividend, to my ad- 
dress, in draft or certified check." The 
bonds, six in number, were received by Mr. 
McMahon on the 12th or 13th of July, and 
the express charges, $4.50, not having been 
prepaid, were paid by him. The record, un- 
der date of November 26th, 1872, contains 
this entry: "Counsel for trustees, on their 
behalf, and on behalf of S. Rouse, a claimant 
under second coupon bond mortgages, pro- 
duces and offers in evidence on behalf of 
said Rouse the following second mortgage 
bonds, which are read in evidence and mark- 
ed as follows," being six bonds of $1,000 
each. On the 30th of November, iMr. Mc- 
Mahon, subscribing himself as "counsel for 
the trustees," sent a letter to Rouse, saying 
that the reference would be proceeded with 
on the 6th of December, and adding: 
"Please attend at that time with your notes 
or account for which the bonds now in my 
hands are held by you." Rouse went to 
New York, and, on the 5th of December, 
ha'd an interview with Mr. McMahon. As 
part of it, Mr. McMahon gave to Rouse a 
letter to the assignee, dated December 5th, 
saying: "Mr. S. Rouse, one o^ the creditors 
of Leland Bros,, wishes to get his proof of 
debt and to exhibit it to me. Please to let 
him have it, so as to see me about it." 
Rouse presented this letter to the assignee, 
and received from him the proof of debt, 
with the drafts and note attached, and gave 
a receipt therefor to the assignee, dated De- 
cember 5th. The proof of debt and the at- 
tached papers were given by Rouse to Mr. 
McMahon, and remained in the hands of the 
latter until the 16th of December, 1873, the 
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day the order was made by tjie register for 
the re-examination of the claim of Rouse, 
■when they were returned to the assignee by 
Mr. McMahon. On the 6th of December, 
1872, Rouse was examined as a witness on 
the reference. The record of that day says: 
"Counsel for trustees, on their behalf, and 
on behalf of S. Rouse, a claimant, calls the 
said Rouse." He was then sworn, and tes- 
tified, on direct and cross-examination. On 
the direct, this testimony is found: "Q. Are 
you the owner and holder of any second 
mortgage bonds on the Union Hotel, at Sa- 
ratoga, and, if so, produce them? A. I own 
and hold the six bonds now produced," be- 
ing the bonds before mentioned. He then 
went on to say that he took the bonds as 
security for the two acceptances. The orig- 
inal acceptances, with the notarial certifi- 
cates of protest attached, and the note, were 
then put in evidence, detached from the 
proof of debt, and without any mention of 
any proof of debt. Rouse then went on to 
state the facts connected with his receiving 
the bonds, and after saying that the ac- 
ceptances and the bonds had passed into 
the hands of the Syracuse National Bank, 
and that he had taken up the acceptances in 
1871, he added: "I have been the holder of 
these bonds and these pieces of paper ever 
since. I never received anything on them, 
and the amount now due me, for which I 
hold the bonds, is $6,000, and interest from 
the respective dates of their maturity." He 
is then asked, whether, in taking the bonds, 
he intended to defraud the creditors of the 
bankrupts, and says he did not; and wheth- 
er, in taking them, he designed to gain a 
preference over any of the creditors of the 
bankrupts, and says he did not; and what 
was his knowledge or belief, as to the sol- 
vency or insolvency of the banki-upts, when 
he took the bonds, and answers; and wheth- 
er he knew anything about the provisions of 
the bankruptcy act, and says he did not; 
and whether he intended, by taking the 
bonds, to commit any fraud on the provisions 
of said act, or to defeat or delay its opera- 
tion, as regarded the bankrupts and their 
creditors, and says he did not; and what 
belief he had as to the existence of any in- 
tent, on the part of the bankrupts, to dis- 
pose of their property in his favor, in fraud 
of said act, so as to prevent it from coming 
to the assignee, or from being distributed un- 
der said act, or to defeat or delay the opera- 
tion of said act. and says he had none; and 
wliat cause he had to believe, and what 
knowledge or information he possessed tend- 
ing to cause a belief, in the existence of any 
such intent, and says he had not any; and 
what belief he had, when or before he took 
the bonds, as to the existence of any inten- 
tion, view or desire, on the part of the bank- 
rupts, to give him a preference, and says he 
had not any. He was cross-examined, at 
considerable length, as to the facts connected 
with his taking of the bonds, and bearing on 



(Case No. 8,230) LELAND 



the inquiries so made of him on his direct 
examination. On the 30th of July, 1873, the 
testimony on the reference having been 
closed, and the matter being about to come 
on for hearing, Mr. McMahon wrote a let- 
ter to Rouse, inclosing to him a copy of a 
printed circular, subscribed by Mr. Mc- 
Mahon, as "counsel for trustees and claim- 
ants," and addressed to "the owners and 
holders" of said bonds, which circular said: 
"It is necessary that due preparation should 
be made to present your rights and interests 
before said court The trustees have no 
funds in hand out of which to pay counsel, 
and as I, their counsel, have fully prepared 
myself to advocate your several rights and 
interests, and have heretofore presented 
your proofs on the reference, they instruct 
me to say to you to make the necessary ar- 
rangements with me for counsel fees. In 
case you prefer other counsel, yqu, of course, 
are at liberty to employ them, settling up 
with me for the services already rendered in 
your behalf." In connection with this cir- 
cular, Mr. McMahon suggested to Rouse to 
send him o per cent, on the amount of the 
bonds, or $300. Rouse, by a letter dated Au- 
gust 4th, replied, saying: "It strikes me 
that it is proper. for the trustees of the sec- 
ond mortgage to defend their trust. If they 
have not funds or credit suflacient to employ 
counsel, then they should call the creditors 
together, and let them make arrangements 
to take care of themselves and employ their 
own counsel. I presume the matter will be 
properly seen to, and that suitablB compen- 
sation will be made, but I am not, as at pres- 
ent advised, disposed to advance $300 on my 
bonds." Mr. Rouse paid nothing. The mat- 
ter was argued in September, Mr. McMahon 
arguing in supijort of the claim of Rouse, 
as holder of the six bonds, to share in the 
proceeds of sale. 

Rouse now takes the gi-ound, that he prov- 
ed his debt as an unsecured debt, intend- 
ing thereby to surrender the bonds and all 
claim under them to any preference; that 
he supposed and believed he had done all 
that was necessary to that end; that in this 
he acted in good faith, under the advice of 
the register in bankruptcy in Syracuse; that 
he never has claimed, or intended to claim 
Or secure, any preference on the bonds, but 
fully intended to surrender them and all 
claims upon or under them; that the under- 
taking by the trustees to establish the va- 
lidity of the bonds, and to secure a lien there- 
under, and the employment by them of coun- 
sel for that purpose were without his con- 
currence or consent; that, in sending his' 
bonds to Mr. McMahon, as counsel for the 
trustees, he supposed that Jlr. McMahon had 
a right to ask for them, and considered them 
as of no further use or value; that the testi- 
mony he gave was given at the request of 
the counsel for the trustees, to show the 
good faith of the transaction on which he re- 
ceived the bonds and of his debt; that he 



LELAND (Case No. 8,230) 



[15 Fed. Cas. page 286] 



employed no counsel, and refused to recog- 
nize Mr. McMahon as his counsel, or as act- 
ing on his employment, and has never ex- 
pected to rely upon anything except his origi- 
nal proof of his debt as an unsecured debt; 
that, by proving his debt as an unsecured 
debt, he relinquished and surrendered all 
claim upon the bonds; that he made such 
proof understandingly and advisedly; and 
that what was done by the trustees or their 
counsel cannot affect bis rights, unless the 
proceedings were taken at his instance, or 
were prosecuted by his direction, or with his 
conscious consent. 

Mr. Gott, the register in bankmptcy in Sy- 
i-acuse, testifies, that Rouse came before him 
with the acceptances and the note, and stat- 
ed that he had some moilgage bonds which 
he had taken as security for his debt, but 
which he did not consider of any value; 
that, at the request of Rouse, he, the regis- 
ter, wrote to a correspondent in New York, 
to ascertain the value of said security, and 
was advised by him that such bonds were of 
no value; that he, the register, thereupon 
advised Rouse to prove his debt as an un- 
secured debt, and told him, at the same time, 
that, by so proving his claim as an unsecured 
debt, he would, according to the law as held 
in the Northern district of New York, there- 
by relinquish his security on the bonds; that 
thereupon Rouse proved his debt as an un- 
secured debt; and that he, the register, un- 
derstood that Rouse thereby intended to re- 
linquish all claim upon the bonds as securi- 
ty. Rou^ confirms this testimony of Mr. 
Gott, and says that he concluded to prove his 
debt as an unsecured debt, understanding 
that the efEect of so proving It would be to 
surrender all claim upon the bonds; that he 
sent the bonds to Mr. McMahon without any 
instructions in regard to them, supposing that 
he had authority to ask for them, and was 
the proper person to send them to, and not 
considering them of any value; that he sup- 
posed the object of his examination on the 
reference was to establish the validity and 
honesty of his claim as a general creditor of 
lieland Brothers, and did not understand that 
it was to establish a claim for a preference 
over other creditors; that he never knew 
that any such claim was to be made in his 
behalf, and never authorized it; that he nev- 
er intended to employ Mr. McMahon to act 
on his behalf to secure any preference for 
his debt, or to act for him in any way as his 
counsel; and that he did not Icnow that Mr. 
McMahon claimed to be acting as counsel for 
him, until the bill for counsel fees was sent, 
which he declined to pay on the ground that 
he had never employed Mr. McMahon, On 
cross-examination, Rouse testifies that Mr. 
Gott did not inform him, nor did he know 
or think, that proving his debt as a secured 
debt would in any manner, or in any (vent, 
injure him or prejudice his claim; and that 
he had no other reason for proving his debt 
as an unsecured debt, than that he and Mr. 



Gott thought the bonds as of no pecuniary 
value. After Rouse had so testified, Mr. Mc- 
Mahon was examined. He says, that when 
Rouse came to New York, and before he 
was examined on the 6th of December, 1872, 
he, McMahon, read over to Rouse a series of 
questions which he had put to witnesses who 
held secured mortgage bonds, relative to his 
intent to gain a preference G^eing substan- 
tially the same questions before referred to 
which were put to him on his direct exam- 
ination), and asked him whether he could an- 
swer them truthfully, and he said he could. 
He also says: "I complained to Mr. Rouse 
about his sending me his sii bonds, and put- 
ting me to the expense of $4.50. He said to 
me, 'Why, you can collect the bonds, and pay 
yourself out of it, and for your trouble also.' 
I told him the trustees had no money be- 
longing to the estate in their hands, and, in 
case nothing was collected, I saw no fund 
out of which I was to be paid for my serv- 
ices. He said he had been beat out of a 
good deal of money, but he had a just and 
honest claim, and he was held for what I did 
for him. Within ten minutes after, we com- 
menced the examination, and I acted as his 
counsel during the whole of that examina- 
tion." After this Rouse was re-examined, 
and testifies that he did not at any time prom- 
ise to pay Mr. Mcilahon for his services as 
his counsel, and did not ever employ him as 
counsel. 

Irrespective of the proof of debt made by 
Rouse on the 1st of January, 1872, It is im- 
possible to hold, on the foregoing evidence, 
that Rouse did not, at least, allow the trus- 
tees and their counsel to present and prose- 
cute, on his behalf, his claim, on the bonds, 
to share in the fund, as a holder of the bonds, 
and do so consciously, and give testimony 
to aid such claim. His testimony that he 
owns and holds the bonds is wholly incon- 
sistent with his having surrendered them. 
His testimony that the amount for which he 
holds them is ?6,000 and interest, is wholly 
inconsistent with his having surrendered ail 
claim on them. He had not given them up 
physically to the assignee. The questions 
as to a preferential intent, read over to him 
beforehand, and put to him on the exam- 
ination, and answered, could— in view of his 
having testified that he still held and owned 
the bonds which he had taken, and that he 
still held them for $6,000 dollars and interest 
—mean nothing else, to a rational mind, than 
that he was aiding in an attempt to main- 
tain the validity of unsuiTendered bonds, as 
against an allegation that they were invalid 
because preferential. His testimony clearly 
shows that, in proving his debt, without say- 
ing anything in the proof about the bonds, 
he had no idea or information that, if he 
named the bonds in the proof as security, 
he could suffer prejudice as to his debt; 
and that his only reason for saying nothing, 
in the proof, about the bonds, was, that he 
regarded them as of no pecuniary value. He 
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had no idea of surrendering something that 
was of pecuniary value, and that was worth 
retaining if not preferential. When he came 
to the reference, it is manifest he regarded 
the honds as likely to have pecuniaiy value, 
and therefore he proceeded to attempt to sus- 
tain, instead of surrendering, them, and to at- 
tempt to malce out that* they were not pref- 
^veatial. 

Rouse now claims that the proof of debt 
he filed was per se a surrender, made under- 
standingly and advisedly, and that he could 
not, if he would, afterwards withdraw the 
proof and claim as a secvured creditor. When 
he came to the reference, if the proof of debt 
had been brought up by the assignee as an 
estoppel against the assertion of a claim on 
the bonds by Rouse, Rouse might very well 
have applied to the court for leave to prove 
the debt as one secured by the bonds, or to 
withdraw the proof as made, on the ground 
that the debt had inadvertently been proved 
as an unsecured claim, in the belief and on 
the assurance that the bonds were of no pe- 
cuniary value, even if valid bonds, and that 
that was a mistalcen belief, and that the 
bonds, If valid, were likely to be of pecuniary 
value, and that he wished to maintain the 
bonds as valid. His case, on the vei'y evi- 
dence now presented, would have been a 
proper one for the granting of such applica- 
tion. As between himself and the assignee, 
he has substantially had that application 
made and granted, for the purpose of allow- 
ing him to attempt to maintain the validity 
of the bonds as against an objection that 
they were void as preferential. The assignee 
waived the objection which he might have 
taken, arismg out of the proof of debt, and 
Rouse has had the benefit of attempting to 
maintain the bonds. He stood, in such at- 
tempt, as If he never had filed any proof of 
debt. He must take the risk with the benefit. 
Having attempted to maintain the bonds, not- 
withstanding the proof of debt, and having 
failed because the bonds were preferential, 
he must incur the consequences which the 
statute visits on such attempt and failm-e, 
and caimot now set up the proof of debt as 
•doing away with such consequences. 

The case of Rouse, therefore, is brought 
within the principles laid down as to the 
■other cases. He cannot be allowed to prove 
the two acceptances, the proof under re-ex- 
amination should be diminished by rejecting 
such acceptances, and the prayer of his peti- 
tion must be denied. 

[NOTE. After this decision a re-esamination 
of the debt of A. T. Stewart was ordered. The 
■case was heard, in addition to the other papers, 
upon the new proof taken in the re-examination. 
Case No. 8,231. An appeal upon the point in- 
volved, as to these debts sought to be proved, 
was taken to the circuit court, which affirmed 
the decision of this court. Case No. 8,235. The 
bankrupts' discharge is considered in Case No. 
8,232; the right of Another creditor to urove 
his claim in Case No. 8,233. The action of the 
assignee in bringing suits against the fraudulent- 
ly preferred creditors is sustained in Case No. 
11,220.] 



Case Wo. 8,S31. 

In re LELAND. 

[7 Ben. 436.] i 

District Court, S. D. New York. Sept., 187'4.2 

Bankkuptcy Act of Jdsb 22d, 1874— Section 39— 
Repeal of Statute — Retroactive Statute — 

SOBKENDER OP PUEFEBEMCE — ACTUAL FkAUD. 

1. A creditor had filed a proof of debt in theso 
proceedings, as a proof of debt with security, tbe 
security being mortgage bonds executed by tbe 
debtors. The mortgage was subsequently de- 
cided by the court to have been given in fraud of 
the bankruptcy act [of 1867 (14 Stat. 517)], and 
to be void. The creditor then applied for leave to 
file a new proof of debt, %s a proof of debt with- 
out security. The court refused the appUcation, 
deciding, that, after the mortgage had been set 
aside, and the assignee had thus recovered back 
the property, the creditor could not surrender 
his prefprence and prove his debt. A re-examina- 
tion of the proof of debt being had, the assignee 
claimed that the creditor should not be allowed to 
prove the claim, and that the proof of debt 
should be expunged; while the creditor claimed, 
that, whatever might be the case under the 39th 
section of the bankruptcy act, as it stood prior to 
the passage of the act of June 22, 1874 [18 Stat. 
178], the debt was, since the passage of that act, 
provable, and the proof should not be expunged. 
The case was a case of involuntary bankruptcy, 
and an adjudication had been made prior to De- 
cember 1st, 1873. Held, that the act of June 22d, 
1874, was not retroactive, except where expressly 
made so. 

[Followed in Re Leland, Case No. 8,235.] 

2. The new 39th section, passed in the act of 
June 22d, 1874, was not retroactive as to cases 
which, though commenced since December 1st, 
1873, had passed to an adjudication of bank- 
ruptcy prior to the 22d of June, 1874. 

, 3. The old 39th section, not being repealed di- 
rectly, and not being repealed because of incon- 
sistency, was in force in respect to the present 
ease, and the proof of debt must be expunged. 

4. As to the meaning of the words "cases of 
actual fraud," in the new 39th section, quaere. 

[In the matter of the bankruptcy of Sime- 
on, Warren and Charles Leland, composing 
the firm of Simeon, Leland & Co. Warren and 
Charles Leland composed a second firm, called 
Leland Bros., who owned and operated a hotel 
at Saratoga Springs. After the bankrupt pro- 
ceedings were instituted against Simeon Le- 
land & Co. proceedings were instituted in the 
Western district of New York agauist Leland 
Bros., but the court then refused to take cog- 
nizance of the ease, because the bankruptcy of 
Leland Bros, could be and was being adjudi- 
cated in this court In the proceedings in this 
case. Case No. 8,228. Leland Bros, issued 
certain bonds secured by real-estate mortgage. 
These bonds are construed in Case No. 8,229, 
Leland Bros, also gave chattel mortgages up- 
on part of the hotel fixtm-es. These are de- 
clared void for want of proper recordation 
in Case No. 8,234. A decree was entered No- 
vember, 1873, declaring the mortgages upon 
the real estate void. Those holding the bonds 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Affirmed m Case No. 8,235,] 
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secured by tliese mortgages were refused the 
right to prove their debts as unsecured. Case 
No. S,230. The case is now heard upon uew 
proofs taken upon re-examination as to one of 
these creditors.] 

In this case, a proof of debt having been 
filed by A. T. Stewart & Co., March 1st, 1872, 
as a debt having the security of seventeen 
mortgage bonds, and the bonds and mortgage 
having been afterwards, on the 1st of No- 
vember, 1873, held to be void, an application 
was made by them for leave to file a new 
proof of debt, as a debt without security. 
This application was denied. The decision on 
this application ,vill be found [Case No. 8,230]. 
After this decision a re-examination of the 
debt of A. T. Stewart & Co. was ordered. 

On the hearing, on this re-examination of the 
proof of claim, A. T. Stewart & Co. offered in 
evidence certain testimony given on the pre- 
vious reference, and produced said seventeen 
bonds, and offered to surrender them to the 
assignee, withdrawing all daim under the 
same. They also introduced evidence that, on 
the 20th of January, 1874, which was the day 
after said bonds were so produced and offered 
to be surrendered, they delivered the said sev- 
enteen bonds to the assignee, and stated to 
him that they withdrew all claim under them; 
that the assignee retained the bonds; and 
that on the same day they delivered to the 
assignee, and requested him to file and trans- 
mit to the register, a new proof of debt, with- 
out security, made by them. In reply to this 
evidence, tie assignee, on his own behalf, tes- 
tified, that the delivery of the seventeen bonds 
to him was after the commencement of the 
re-examination of the claim, and long after 
the said order of November 1st, 1873, adjudg- 
ing the bonds to be invalid, was made; that, 
when the bonds w^ere so offered to him, he 
told the person offering them, that, as the 
bonds had been adjudged to be void in the 
hands of A. T. Stewart & Co., he supposed he 
was the proper person to have the custody of 
them, and that he accepted them because 
they belonged to him and unconditionally; 
that he did not expressly, nor, so far as he 
knew, impliedly, in any manner waive any of 
his rights under said order of November 1st, 
1873, or the order for the re-exaraination of 
the claim; that he expressly stated to the per- 
son who brought the bonds, that, if A. T. 
» Stewart & Co. should file any new proof of 
debt, he should move to strike it out; and that 
he had no recollection that a new proof of 
debt was then offered to him. On the part of 
the assignee, there was also put in evidence 
a copy of a petition by A. T. Stewai't & Co. to 
this court, dated Jarnuary 20th, 187-i, praying 
leave to withdraw the proof of debt filed 
March 1st, 1872, and to file a new proof of 
debt, and the answer of the assignee to such 
petition, and the order of this court, made 
May 9th, 1874, denying the prayer of the pe- 
tition. This is the application above referred 
to as having been denied. 
Objection having been made to the making 



of any order by the register in the premises, 
the parties, in pursuance of the provisions of 
general order No. 34, formed an issue, to be 
certified into court for determination. The is- 
sue was stated in these words: "The assign- 
ee alleges that the bankrupts, Chai-les Le- 
land and Warren Iceland, being insolvent, 
within four months before the filing of the 
petition in bankruptcy against them, with a 
view to give a preference to the said A. T. 
Stewart & Co., as creditors, in respect to the 
hidebtedness mentioned in then* proof of debt, 
made a conevej'ance of a part of their propei"- 
ty, by way of mortgage, to Edward B. Wesley 
and I>. Randolph Martin, to secure seventeen 
certain bonds of $1,000 each, which bonds 
the said banlu'upts delivered to the said A. T. 
Stewart & Co., as secm-ity for such indebted- 
ness, the said Edward B. Wesley and D. Ran- 
dolph Martin, and also the said A, T. Stewart 
& Co., having reasonable cause to believe that 
said bankrupts were insolvent, and that said 
conveyance was made in fraud of tlie provi- 
sions of the bankruptcy act; that the said 
creditors should not be allowed to prove their 
debt in bankruptcy; and that the proof now 
under re-examination should be expunged. 
The said A. T. Stewart & Co. deny each and 
every of the above allegations of the assignee, 
and further allege, that, prior hereto, said A. 
T. Stewart & Co. have surrendered to said as- 
signee, and said assignee has accepted from 
them, said seventeen bonds, and that, by said 
surrender and acceptance, said A. T. Stewart & 
Go. became entitled to retain their proof of 
debt, even though the original acceptance of 
the said bonds had constituted au unlawful 
preference; and said A. T. Stewart & Co.. 
further allege, that there is no authority, un- 
der the bankruptcy act, for expunging the 
proof of debt made by them; and they fur- 
ther allege, that there has been no recovery, 
by the assignee, of the property alleged by 
him to have been transfeiTed to them by the 
bankrupts in violation of the bankruptcy act, 
and that, for that reason, they are not de- 
barred from proving their debt against the 
bankrupts. The said John H. Piatt, as as- 
signee, &c., in reply to tlie answer of A. T. 
Stewart & Co., denies each and every allega- 
tion in said answer contained." The register 
certified to the comt the claim, the order for 
its re-examination, the proceedings on such 
re-examination, and the issue thereon. 

D. Campbell, for A. T. Stewart & Co. 
T. M. North, for assignee, 

BLATCHFORD, District Judge. It is con- 
tended, for A. T. Stewart & Co., that, since 
the passage of the amendatory bankruptcy act 
of June 22d, 1874, there is no autliority, un- 
i der the act, to expunge tlie proof of debt of 
A. T. Stewart & Co.; that, whatever author- 
ity for that purpose there may have been un- 
der the 30th section, as it stood befoi-e the 
act of June 22d, 1874, was passed, the old 
39th section was absolutely repealed by the 



[15 Fed. Cas. page 289] 

act of June 22d, 1874, without any saving 
clause as to pending proceedings; that the 
new 39th section does not authorize the court 
to strike out the proof of debt unless actual 
fraud on the part of the creditor is proved; 
and that there is no proof of actual fraud in 
this casei and no such question is certified 
to the court. 

There is not, in the act of 1874, any direct 
repeal of the 39th section of the act of 1867. 
The 12th section of the act of 1874 enacts, 
that section 39 of the act of 1867 "be amend- 
ed so as to read as follows:" What follows 
is a new 39th section. The 21st section of 
the act of 1874 does not specifically repeal 
any part of the act of 1867, but enacts, "that 
all acts and parts of acts inconsistent with 
the provisions of this act be, and the same 
are hereby, repealed." The language of the 
old 39th section, applicable to the present 
case, was this: "If such person shall be ad- 
judged a bankrupt, the assignee may recover 
back the money or other propei-ty so paid, 
conveyed, sold, assigned or transferred con- 
trary to this act, provided the pa-son receiv- 
ing such payment or convej'ance had reason- 
able cause to believe that a fraud on this act 
was intended, and that the debtor was in- 
solvent, and such creditor shall not be al- 
lowed to prove his debt in bankruptcy." 
The language of the new 39th section is this: 
"If such person shall be adjudged a bank- 
rupt, the assignee may recover back the mon- 
ey or property so paid, conveyed, sold, as- 
signed or transferred contrary to this act, 
provided, that the person receiving such pay- 
ment or conveyance had reasonable cause to 
believe that the debtor was insolvent and 
knew that a fraud on this act was intended, 
and such person, if a creditor, shall not, in 
cases of actual fraud on his part, be allowed 
to prove for more than a moiety of his debt." 
The difference in language in the two provi- 
sions would indicate an intended difference 
in meaning. But it may be more difficult to 
say what is the meaning of the words "in 
eases of actual fraud on his part," in their 
context Do they mean anything more than 
the antecedent words— reasonable cause to 
believe the debtor's insolvency, and knowl- 
edge that a fraud on the act was intended? 
Do they mean actual fiaud on the debtor? 
A creditor, in obtaining secm'ity for, or pay- 
ment of, his debt from his debtor, rarely 
commits an actual fraud on his debtor. Do 
tl^ey mean actual fraud on other creditors? 
Obtaining a preferential payment of a debt 
may be a fraud on a statute, but it is diffi- 
cult to conceive of its being an actual fraud 
on either the debtor or on other creditors. 
What scoi)e is there for the operation of the 
provision, unless it be held to mean, that, if 
the person who received the payment or con- 
veyance was a creditor, and had reasonable 
cause to believe that the debtor was insol- 
vent, and knew that a fraud on the act was 
intended, that shall be regarded as a case of 
actual fraud on the act on the part of such 
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creditor, because, knowing that a fraud on 
the act was intended, he is to be regarded as 
a participant in the commission of the fraud 
on the act and is not to be allowed to prove 
for more than a moiety of his debt? So, al- 
so, while there may be recognized an inten- 
tion, in the new 39th section, to draw a dis- 
tinction between knowledge and reasonable 
cause to believe, it may be difficult to define 
the line of distinction, where the one passes 
into the other. But, in the view I take of 
the effect of the act of 1874, it is, not neces- 
sary to discuss the meaning of the new 39th 
section, in the particular just referred to. 

At the beginning of the act of 1874, it is 
enacted, that the act of 1867 be "amended 
and supplemented as follows:" Then follow 
21 sections. The 12th section is this: "That 
section thirty-nine of said act of March sec- 
ond, eighteen hundred and sixty-seven, be 
amended so as to read as follows:" Then 
follows an entire section (39) for the act of 
1867, in substitution for the former section 
39 of said act The new section 39 is too 
long to be quoted here, but an analysis of its 
provisions is necessaiy, in order to determine 
the scope of its operation, and whether its 
provisions apply to the matter in hand and 
supersede the provisions of the old section 39 
in respect to such matter, or whether the 
provisions of the old section 39 still remain 
in force, imrepealed, in respect to such mat- 
ter. It is to be borne in mind always, how- 
ever*, that section 39 is so amended only 
from the time the new act was passed, June 
22d, 1874, and is to read in the new form only 
from such date, unless the conti'ary is ex- 
pressed. In other words, the new section op- 
erates only from the 22d of June, 1874, and 
is not retroactive, except where expressly 
made so. 

In the new 39th section we have, in the 
first place, provisions as to what persons may 
be adjudged involuntary bankmpts, and for 
what causes, and in what mode, and within 
what time the petition must be brought, and 
by whom. Then, next, the 39th section, 
speaking of itself as enacted June 22d, 1874, 
and not before, says, that "the provisions of 
this section," that is, all its provisions, "shall 
apply to all cases of compulsory or involun- 
tary bankruptcy commenced since the first 
day of December, eighteen hundred and sev- 
enty-three, as well as to those commenced 
hereafter." The word "hereafter" must 
mean, after the passage of the act of June 
22d, 1874. It is retroactive to the 1st of De-. 
cember, 1873, as to cases commenced since 
that day. But it is not thus retroactive, as 
to cases which, though commenced since the 
1st of December, 1873, had, prior to the 22d 
of June, 1874, passed to an adjudication of 
bankruptcy. This is the view uniformly held 
of its effect, and correctly. The point arose 
as to cases commenced after the 1st of De- 
cember, 1873, and in which there had been 
adjudications before the passage of the act 
of 1874, but where the petitions did not con- 
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form, as to the number and amount of the pe- 
titioning creditors, to the requirements of the 
new 39th section; and it has been held, in all 
the decisions, that the provisions of the new 
39th section as to the number and amount 
of petitioning creditors have no application 
to cases in which there were adjudications 
of bankruptcy before the passage of the act 
of 1874. In re Raffauf [Case No. 11,525], 
and In re ABgell [Id. 386]; In re Rosenthall 
[Id. 12,062]; In re Pickering [Id. 11,120]; In 
re Obear [Id. 10,395] ; and In re Thomas [Id. 
13,886]; In re Comstock [Id. 3,077]. But, 
all the provisions of the new 39th section are 
made applicable to cases of involuntary bank- 
ruptcy commenced since December 1st, 1873, 
and not merely certain provisions of it 
Then, again, the enactment that the provi- 
sions of the new 39th section shall apply to 
all cases of involuntary bankruptcy com- 
menced since December 1st, 1873, implies 
that its provisions are not to apply to cases 
of involuntary bankruptcy commenced on or 
before that day, as the present ease was. 
The new 39th section then goes on to pre- 
scribe the mode of procedure to ascertain 
whether creditors sufficient in number and 
amount have joined in the petition. It then 
proceeds to enact that, "if such person shall 
be adjudged a bankrupt" the assignee may 
recover back property transferred contrary 
to the act, provided certain facts exist in re- 
gard to the person receiving the conveyance, 
and that "such person," the person receiving 
the conveyance, "if a creditor, shall not, in 
cases of actual fraud on his part, be allowed 
to prove for more than a moiety of his debt," 
and that "this limitation on the proof of debt 
shall apply to cases of voluntary as well as 
involuntary bankruptcy." Now, most cer- 
tainly, the recovery back of the property 
transfeiTed contrary to the act is a condition 
precedent to the limitation on the proof of 
debt, and such recovery back of such proper- 
ty is to take place only if the person who has 
transferred it "shall be adjudged a bank- 
rupt" But the new 39th section is speaking 
as of the 22d of June, 1874, and of recoveries 
back of property and limitations of proofs 
of debt only in cases where the persons trans- 
ferring the property "shall be" adjudged 
bankrupts after the passage of the act of 
1874. In this view, there is nothing in the 
old 39th section, as to the -matter in hand, 
that is inconsistent with anything in the new 
39th section, or in any other part of the act 
. of 1874. Hence, the old 39th section, not be- 
ing directly repealed, and not being repealed 
because of inconsistency, is in force in re- 
spect to the present case. 

As to the surrender, even if, after a reeov- 
■ery back of the property by the assignee, he 
could accept such a surrender, the proof is 
here that he did not. 

An order will be entered determining in 
favor of the assignee the issue certified, and 
declaring that A. T. Stewart & Co. are not 
to be allowed to prove in bankruptcy the 



debt in question, and expunging the proof of 
debt filed March 1st 1872. 

[NOTE. An appeal upon the joints involved 
in this case was taken to the circuit court, which 
affirmed the decision of this court. Case No. 8,- 
235. The bankrupts' discharge is considered in 
Case No. 8,232, the right of another creditor to 
prove his claim in Case No. 8.233, and the right 
of the sheriff for fees in civil cases in Case No. 
11,221. The action of the assignee in bringing 
suits against the fraudulently preferred creditors 
is sustained in Case No. 11,220.] 



Case Wo. 8,S32. 

In re LELAND et al. 

[8 Ben. 204.] i 

District Court S. D. New York. July, 1875. 

BaNKUOPTCY — EVIDEXCE— ATTOKXET — DiSCHAKGE 

OF Bankkopt. 

1. Creditors, opposing the discharge in bank- 
ruptcy of two of the three bankrupts above 
named, offered in evidence depositions made by 
each of the three, in an equity suit brought by 
the assignee against the bankrupts and other par- 
ties, and also the decree made in that action. 
They also offered to prove statements to other 
parties made by the third to the bankrupts: Held, 
that the deposition made by each of the two 
bankrupts was evidence against himself; that 
the deposition and statements made by the third 
were not evidence against either of the two; and 
that the decree was evidence against each of 
them. 

2. The creditors also offered to call as a witness 
the counsel who appeared for the bankrupts, but 
he declined to be sworn, requesting the counsel 
for the creditors to state what they expected to 
prove by him, and promising to admit it, if it 
was proper to do so: Held, that the counsel must 
be sworn and examined as a witness. 

3. The creditors also offered in evidence a bill 
of complaint in an equity action brought by the 
assignee against H. and others, a notice of appear- 
ance for H. and for one of the bankrupts and his 
wife, a withdrawal of that notice, a refusal by 
the complainant's solicitor to receive the with- 
drawal, a supplemental bill and the answer of the 
bankrupt's wife thereto, and a satisfaction of 
mortgage referred to in the bill: Held, that none 
of said papers were admissible in evidence against 
the bankrupts. 

[In the matter of the bankruptcy of Simeon, 
Warren, and Charles Leland, composing the 
firm of Simeon Leland & Co. Warren and 
Charles Leland composed a second firm known 
as Leland Brob., who owned and operated 
a hotel at Saratoga Springs, New York. After 
the banki'upt proceedings were instituted 
against Simeon Leland & Co., proceedings 
were instituted in bankruptcy in the West- 
ern district of New York against Leland 
Bros., but the court there refused to take 
cognizance of the case, because the bank- 
ruptcy of Leland Bros, could be and was be- 
ing adjudicated in this court. Case No. 8,- 
228. The Leland Bros, issued certain bonds 
secured by real-estate mortgage. These 
bonds are construed in Case No. 8,229. They 
also gave chattel mortgage upon part of the 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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hotel fixtures. These are declared void for 
want of proper recording in Case No. 8,234. 
A decree was entered November, 1873, de- 
<'laring the real-estate mortgages to he void. 
Suhsequently the holders of the bonds se- 
<;ured 'by these mortgages were not allowed 
to prove their debts. Case No. 8,230. One 
of these creditors is heard upon new proof 
taken in the re-examination of the case in 
Case No. 8,231. The case is now heard upon 
the certificate of the register as to the ad- 
mission of certain evidence before him in 
the proceeding for the discharge of two of 
the bankrupts, which discharge was opposed 
by certain of the creditors.] 

In this case the register certified to the 
•court, that creditors, opposing the discharge 
of Warren Leland and Charles Leland, two 
of the above bankrupts, had offered in evi- 
dence before him, in support of the speeifi- 
•cations of opposition to the discharge, the 
-depositions of the three bankrupts, taken in 
■an equity action brought in this court by the 
assignee against the bankrupts and A, T. 
Stewart and others, and the decree rendered 
in that action, and that he had, under the 
objection of the bankrupts, admitted the 
evidence; that the creditors had also asked 
Wright Pomeroy, who was produced as a 
Tvitness, if he had had a conversation with 
Simeon Leland, in which the latter had said 
that the bankrupts did not owe one Bellows 
^5,000, and that the fictitious claims which 
Charles and Warren Leland were permitting 
.against the firm were ruining him, and that 
the register had excluded this evidence; 
that the creditors had called as a witness 
JMr. McMahon, the counsel for the bank- 
rupts, who objected to being sworn, saying 
that he never went on the stand as a wit- 
ness where he was counsel, and that if the 
-counsel for the creditors would state what 
they expected to prove by him, he would, if 
proper to do so, admit it; that the register 
had ruled that Mr. McMahon must be sworn, 
"but he had refused; and further, that the 
creditors had offered in evidence, in order 
to prove that the debt of one Ben Holladay 
was fictitious, the bill of complaint in an 
equity action brought in this court by Piatt, 
the assignee, against Holladay and others 
'^unreported], a notice of appearance for Hol- 
laday, Warren Leland and Ellen Leland, his 
TVlf e, a notice of withdrawal of such appear^ 
-ance, a notice of complainant's solicitors 
declining service of such withdrawal, a sup- 
plemental bill in said action, and the an- 
swer of Ellen Leland thereto, and a certi- 
fied copy of a satisfaction of mortgage re- 
ferred to in the bills of complaint, signed 
"by Holladay and recorded; and that those 
papers were objected to by the bankrupts 
and excluded by the register. The register 
certified to the court each of the questions 
thus arising. 

BLATCBDFOBD, District Judge, I am of 
opinion that the deposition of Warren Le- 



(Case No. 8,233) LELAND 

land is admissible in evidence against him, 
and that the deposition of Charles Leland is 
admissible in evidence against him, and that 
the decree is admissible in evidence against 
both of them; but that the deposition of 
Simeon Leland is not admissible in evidence 
against either of them. The exclusion of 
the question put to Pomeroy was proper. 
I see no reason why Mr. McMahon should 
not be sworn and examined. The ruling out 
of the papers in the case of Piatt v. Holla- 
day [supra], was proper. 

[NOTE. The right of another creditor to 
prove his claim, passed on in Case No, 8,233. 
The action of the assignee in bringing suits 
against the fraudulent preferred creditors is sus- 
tained in Case No. 11,220. The right of the 
sheriff to fees, Case No. 11,221. The right of 
the district court to expunge the claim of the 
fraudulently preferred creditors, Case No. 8,235.] 



Cas ISTo. 8,233. 

In re LELAND et al. 

[8 Ben. 254.] i 

District Court, S. D. New York. Nov., 1875. 

Le;lsb — BitEACn of Coves axt— Damages — Pro- 
spective Pkofits. 

1. W. L. & Co., let a stand for the sale of 
books, &c,, in the tJnion Hotel, at Saratoga 
Springs, for five years, for ?2oO a year. After 
two years they declined to allow the lessee to 
continue the occupancy unless he would pay a 
rent of $500. Bankruptcy proceedings were aft- 
erwards taken against them. On a petition by the 
lessee to be allowed to prove a claim against W. 
L. & O. L., two of the members of W. L. & Co., 
the register reported the above facts, and that the 
value of the rights and privileges secured by 
the lease to the lessee was §350 for each of the 
three remaining years, and that the lessee was en- 
titled to prove a claim against the estate for that 
amount: Held, that there was no evidence that 
the claimant could have rented out the stand for 
S350 more than the $230 rent, 

2. Prospective profits of the business that could 
have been carried on at the stand could not he 
allowed, and the claimant had not proved a claim 
to any amount whatever. 

[In the matter of the bankruptcy of 
Simeon, Warren and Charles Leland, com- 
posing the firm of Leland & Co. For the 
proceeding heretofore had in this ease, only 
incidentally connected with this case, see 
Cases Nos. 8,228, 8,229, 8,230, -8,231, 8,232, 
and 8,234.] 

Nathan D. Morby presented to the couit 
a petition, setting forth that he had a claim . 
against the estate of the above bankrupts 
for unliquidated damages, arising out of the 
following facts, viz.: That, in 1868, the 
bankrupts made a lease, as follows: "Know 
all men by these presents, that we have 
let and rented unto J, E. Lewis & Co. the 
exclusive right and privilege of a place to 
locate a stand within the Union Hotel, Sara- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj, Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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toga Springs, for selling books, stationery, 
&e., &c., with the sole and uninterrupted use 
and occupation thereof for the term of five 
years from the 1st day of June, 1868, at the 
yearly rent of $250. * * * Warren Le- 
land & Co.;" that this lease was assigned to 
the petitioner, and he occupied under it for 
the season of 1868, hut, after the expiration 
of the season, the bankrupts refused to al- 
low the petitioner to enjoy any of the rights 
or privileges conferred by said lease, and 
he thereby suffered damage to the amount 
of $3,000 and had the right to prove a claim 
against the estate to that amount. On this 
petition the matter was referred to a reg- 
ister to report; and he reported that the 
lease was executed and assigned as stated 
in the petition; that, in June, 1870, Warren 
Leland & Co. refused to allow the petitioner 
to occupy any longer under the lease unless 
he would pay a rent of $500 instead of $250, 
and thereby made a breach of the covenants 
of the lease; that the value of the rights 
and privileges secured by the lease to the 
claimant was $350 a year in each of the 
years 1870, 1871 and 1872, and in all those 
years $1,050; and that the claimant was en- 
titled to prove a claim against the estate of 
the bankrupts for that amount, with in- 
terest. 

J. A. Shondy, for claimant. 
W. F. Scott, for the assignee. 

BLATCHFOE.D, District Judge. The ref- 
eree reports that "the value of the rights 
and privileges" secured to the lessee by the 
lease was $350 a year, in each of the years 
1870, 1871 and 1872. What is intended by 
this is not clear. The counsel for the claim- 
ant seems to suppose that the "value" in- 
tended is "the difference between the rental 
value of the privileges conferred by the 
lease, and the rent reserved during the re- 
maining period of the lease." The counsel 
for the assignee seems to suppose that such 
$350 is "the probable profits" of the busi- 
ness that would have been done at the stand 
leased, if it had been occupied. On the sup- 
position of the counsel for the claimant, the 
evidence would have to be, that the claim- 
ant could have rented out the stand for $600 
a year— that is for $350 a year more than 
the $250 a year rent he was to pay. I see 
no such evidence. If the $350 is taken as 
the damages per year, because it is the 
"probable profits" of the business that would 
have been carried on at the stand, such 
probable profits are inadmissible as a meas- 
ure of damages. 

It is impossible for me to confirm the re- 
port or to hold that the claimant has estab- 
lished a right to prove a claim to any 
amount. 

[For the subsequent proceedings in bankruptcy 
of Simeon Leland & Co., only incidently con- 
nected with this case, see Cases Nos. 11,220, 
11,221, and 8,235.] 



Case Wo. 8,S34. 

In re LELAND et al. 

[10 Blatchf. 503.] i 

Circuit Court, S. D. New York. March 3, 1873. 

Baxkruptcy — Chattel Mobtoage— Not Recouu- 

ED AT Debtor's Residence — Vendor's Lien 

IN JBankkupt Court. 

1. N. sold to L., and delivered into his posses- 
sion, certain chattels, taking therefor the note of 
L., payable one day after date, without grace, 
and a mortgage on the chattels, to secure the 
note, and renewals of it, endorsed on it. Four 
notes, as one renewal of it, made three days after 
its date, were endorsed on it, the latest of which 
became due in six months. The mortgage was 
not renewed, within twelve months, under the 
law of New York, by filing it in the town where 
L. resided. Afterwards, L. was adjudged a 
bankrupt. The chattels were never taken back 
into the possession of N., and passed into tibe 
hands of the assignee. N. claimed their proceeds, 
the notes not having been paid: Hdd, that N. 
had no lien as vendor, apart from the mortgage 
lien, because he had parted with the possession 
of the chattels, and the sale was not on an agree- 
ment that the title should not pass, or that the 
delivery of possession should be other than ab- 
solute. 

[Cited in Hutchinson v. First Nat. Bank, 133 
Ind. 280, 30 N. E. 952.] 

2. The mortgage, because not so filed, was void 
as against creditors, and as against the assignee 
in bankruptcy, representing them. 

[Distinguished in Field v. Baker, Case No. 4,- 
762. Cited in Piatt v. Stewart, Case No. 11,- 
220.] 

3. So long as N. did not take possession of the 
chattels, the statute as to filing the mortgage op- 
erated, although the first note was not paid at 
maturity, and the other notes were not given until 
two days afterwards. 

4. Although the title of the mortgagee of the 
chattels becomes absolute as between him and 
the mortgagor, by forfeiture, on default of pay- 
ment of the mortgage debt, it is, nevertheless, nec- 
essary to file the mortgage, if the possession of 
the mortgagor is suffered to continue. 

5. The assignee in bankruptcy represents all the 
creditors; and, whatever right they might assert 
as creditors, if they had obtained judgments, he 
may, for their benefit, assert, whether it be to 
set aside conveyances hy the bankrupt which are 
fraudulent and void as against creditors, or which 
are otherwise, as against them, invalid. 

[Cited in Barker v. Barker*s Assignee, Case 
No. 986; Re Werner, Id. 17,416; Miller v. 
Jones, Id. 9,575; Re Duncan, Id. 4.131; 
Piatt V. Preston. Id. 11,219; Piatt v. Mead, 
9 Fed. 96; Piatt v. Matthews. 10 Fed. 281: 
Olney v. Tanner, 18 Fed. 636; .Tones v. 
Smith, 38 Fed. 381; Pearsall v. Smith, 149 
U. a 231, 13 Sup. Ct. 835.] 

[Cited in Mass^y v. Gorton, 12 Minn. 145 (Gil. 
83); Tabor v. Oilley, 53 Vt. 488; Edwards 
V. Entwisle, 2 D, C. 48.] 

[In review of the action of the district court 
of the United States for the Southern ais- 
trict of New York.] 

[A petition in bankruptcy was filed in the 
district court for the Western district of New 
York against Warren and Charles Leland, 
composing the firm of Leland Bros. At this 
time bankruptcy proceedings were pending 
in this district against these two and Simeon 
Leland, comprising the firm of Simeon Le- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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land & Co. The district court for the West- 
ern district dismissed the petition so that 
the matters might all be adjudicated togeth- 
er in this district Case No. 8,228. Leland 
Bros, mortgaged their Saratoga Springs Ho- 
tel property to secure certain bonds made by 
them. These bonds are considered in Case 
No. 8,229. The ease is now heard upon peti- 
tion of John H. Piatt] 

This was a petition by John H. Piatt, as- 
signee in bankruptcy of Simeon Leland and 
others, to review and reverse an order of the 
district court, directing such assignee to pay 
to Nicol & Davidson the proceeds of certain 
chattels found in the possession of two of 
the bankrupts, which the said Nicol & Dav- 
idson claimed under and by virtue of a 
chattel mortgage, and also by virtue of a 
lien for the unpaid price of the chattels, on 
a sale thereof to the bankrupts. 

Thomas M. North, for assignee. 
Amos G. Hull and Henry E. Davies, for 
Nicol & Davidson. 

WOODRUFF, Circuit Judge. In the sum- 
mer of 1870, and on or before the 17th of 
June, the claimants, Nicol & Davidson, sold 
to two of the bankrupts, Warren Leland and 
Charles Leland, then doing business and con- 
ducting a hotel at Saratoga Springs, under 
the firm name of Leland Brothers, certain 
chandeliers and g:as fixtures, for use in the 
said hotel, and, on the said 17th of Jtme, 
they received, for the price, or the chief por- 
tion of the price, the promissoi*y note of the 
said Leland Brothers, for ?4,537 75, dated 
June 17th, 1870, payable one day after date, 
without grace; and, at the same time, they 
also received, from the said purchasers, their 
mortgage, executed by each in his proper 
name, by which they mortgaged the same 
chattels, to secure the payment of the note, 
describing the sum secured as being the pur- 
chase money of the chattels. The condition 
of the mortgage is, that the mortgagors pay, 
on or before the 18th of June, 1870, the sum 
of $4,537 75, "according to the condition of a 
promissory note, bearing even date there- 
with, and according to the renewals of said 
note above described, endorsed on the back 
of said note,*' with a provision, that, until 
default, the mortgagors may remain in the 
possession of the said goods and chattels, 
and in the full and free enjoyment of the 
same. Upon the back of the said note ap- 
pears the following endorsement: "This note 
is renewed, by the execution of four notes as 
follows, (three of which are also subject to 
be renewed,) and are each dated June 20th, 
1870, one for $1,009 72, payable forty-five 
days; $1,01213, sixty days; $1,30018, four 
months; $1,315 51, six months. Nicol & Da- 
vidson." This mortgage was filed in the town 
of Saratoga Springs, and, before the expira- 
tion of twelve months, a copy thereof, with 
the statement specified in the statute of 
New York requiring the filing of chattel 
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mortgages, was, also, there filed; but it is 
admitted, as part of the proof in the ease, 
that, although, dmring a portion of the sum- 
mer, the mortgagors attended personally to 
the conduct and management of the hotel 
at Saratoga Springs, they, each of them, re- 
sided, with their respective families, in West- 
chester county, where each claimed to re- 
side, paid taxes, and voted as a resident, 
visiting and remaining at Saratoga tempora- 
rily, for the conduct and superintendence of 
the hotel, between June and September. 

It is claimed and insisted by the assignee, 
that such mortgage is void, under the stat- 
ute of New York which declares, that mort- 
gages of chattels are void, as against cred- 
itors, unless filed in the town in which the 
mortgagor resides. On the other hand, it 
is claimed and insisted by the mortgagees, 
1st that irrespective of the question, wheth- 
er the mortgage, as such, is valid, they have 
a valid lien upon the chattels in question, as 
vendors, for the unpaid purchase money; 
and, 2d, that, by the non-payment of the 
principal note, due one day after date, the 
title of the mortgagors was forfeited, and 
the title of Nicol & Davidson thereupon be- 
came absolute, and that, therefore, it is im- 
material whether the mortgage was filed in 
the proper office, or not, and the title of the 
mortgagors is good. 

I. There is, no doubt, a lien, in favor of 
the seller of personal property, for the price 
of the sale; and, notwithstanding a sale 
which is perfected so as to vest the title in 
the purchaser, the seller may retain the pos- 
session, in virtue of his lien, until the price 
is paid. If nothing be agreed between seller 
and purchaser, which operates as a waiver 
or modification of this lien and right of pos- 
session, the right of the seller is not unlike 
that of a pledgee of personal property. He 
has a lien accompanied by possession; but, 
possession is necessary to support the lien, 
and, if possession be surrendered, the lien 
is gone. In the case of the seller, there is an 
apparent, but only an apparent modifica- 
tion of this rule, where the purchaser be- 
comes Insolvent after the sale, and although 
the seller has parted with the possession, 
while the goods are in course of transporta- 
tion to the buyer, in which case the seller 
has the right of stoppage in transitu, by 
the exericse of which he may resume the 
actual possession of the goods. This right 
is sometimes called an extension of his lien 
for the price. But, if the goods are actually 
delivered to the buyer, or, being forwarded 
to him, actually reach him, so as to come 
to his possession, as buyer, the lien is gone. 
Non-payment of the price, in such case, does 
notentitle the seller to reclaim the goods, there 
being no fraud vitiating the sale itself. So 
that, the sellers, in the present case, hfcd not, 
independent of any special agreement, any 
lien entitling them to claim or hold the goods 
as against the assignee in bankruptcy. They 
could not, unless by special agreement, have 
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reclaimed them from the bankrupts them- 
selves. 

It is, however, competent for buyer and 
seller to agree upon a conditional delivery, 
so that, although the title and possession pass 
to the buyer, the seller may, nevertheless, 
assert a lien, and reclaim the goods, if the 
price be not paid according to the terms of 
sale. Such an arrangement is, however, not 
to be confounded with a conditional sale. 
Where it is agreed that, though the price is 
fixed, the title shall remain in the seller, or 
shall not pass or vest in the buyer, unless 
and until the price is paid, according to the 
terms agreed upon, there the property re- 
mains in the seller, as against all the world, 
if such price be not paid. But, an actual 
sale in form and effect to pass the title, fol- 
lowed by a merely conditional delivery, is 
a totally different transaction; and whether, 
in such case, the seller can reclaim, will de- 
pend upon other considerations. As against 
the buyer, he undoubtedly may, if the price 
is not paid at the time agreed upon. But, 
the rights of creditors or of purchasers may 
intervene, to cut off such right of reclama- 
tion. 

Without discussing every supposable case 
in which there is an absolute sale, but with 
a conditional delivery, for the purpose of 
preserving the lien of the seller, it must suf- 
fice to say, first, that in the present case, 
the sale by Nicol & Davidson was not a con- 
ditional sale. The title passed to the bank- 
rupts. There was no agreement that it 
should not pass until the price was paid, 
and they are not entitled to claim the goods, 
or the proceeds thereof, on the ground that 
they never parted with the title. Secona, 
seeking to establish their lien for the price, 
by virtue of a special agreement with the 
buyers, they must abide by the actual agree- 
ment made, and the instrument executed in 
conformity with that agreement. There is 
no proof of any other agreement, and, if the 
instrument expressing their agreement is not 
effectual, by reason of the failure of the buy- 
ers to do what is by law necessary for their 
protection, they fail to obtain any benefit 
therefrom. They received from the buyers 
a mortgage of the goods. That was what 
the buyers agreed to give them. The deliv- 
eiy of the goods was, in all other respects, 
absolute, and vested a perfect title in the 
buyers, only subject to such mortgage. The 
sellers cannot now fall back upon any other 
supposed or possible agreement, qualifying 
the delivery, and securing to them a lien for 
the price. Their whole right and interest de- 
pends upon the terms of the mortgage, its 
validity and its effect 

II. Does the mortgage entitle them to re- 
claim the goods? Unquestionably, it does, as 
betwe'en them and the mortgagors, on default 
of payment according to the condition there- 
of. But, it not having been filed where the 
mortgagors resided, the statute of the state of 
New York declares it void as against ered- 
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Itors; and that statute is equally controlling 
in this court and in the courts of the state. 

It is claimed that, because it is valid, with- 
out being properly filed, as against the bank- 
rupts, it is, therefore, good as against their 
assignee in bankruptcy, and that no creditor 
but a judgment creditor can impeach or deny 
its validity. If it were material, it would be 
sufficient to say, that, in this case, it is 
proved, that there are judgment creditors, 
and that the assignee in bankruptcy is acting 
herein in their behalf, as well as in behalf of 
all others. But, the claim is erroneous, on a 
broader ground. The proceedings in bank- 
ruptcy arrest the ordinary proceedings of 
creditors to obtain judgments, and thereby to 
secure an appropriation of the debtor's prop- 
erty to their use, and the assignee in bank- 
ruptcy represents them. He is trustee for 
them; and, whatever right they might assert 
as creditors, if they had obtained ^judgments, 
he may, for their benefit, assert, whether it 
be to set aside conveyances by the bankrupts, 
which are fraudulent and void as against 
creditors, or which are otherwise, as against 
them, invalid. 

It is next claimed, that, in this case, the 
title of the mortgagors was forfeited by the 
non-payment of the note due one day after its 
date; that, therefore, the title of Nicol & 
Davidson became absolute on the lapse of tliat 
day, so that, after the 18th of June, 1870, the 
title to the chattels was vested in them, and 
the subsequent possession of the mortgagors 
was as mere bailees of the mortgagees; and 
that, so, no title could pass to the assignee in 
bankruptcy. The general proposition, that, on 
breach of the condition of a chattel mortgage, 
the legal title of the mortgagee becomes ab- 
solute, as between the mortgagor and mort- 
gagee, is incontrovertible. Numerous case^ 
from the courts of this state are cited to that 
proposition. But, it is to be obsei-ved, that, in 
all of them, the mortgage itself is assumed 
to be valid as against creditors, and the ques- 
tions were, whether any right remained in 
the mortgagor, after default of payment, 
which could be reached by execution or like 
procedure; and they by no means hold, that 
mere non-payment cuts off the equitable right 
to redeem the goods. It may be added, fur- 
ther, that, in the absence of any statute on 
the subject, it would, I think, be clear, that, 
after forfeiture, the title would be^ so fully 
vested in the mortgagee, that it could only be 
impeached on the ground upon which any 
sale or transfer of chattels by a debtor may 
be impeached, if the debtor is permitted to 
remain in possession thereof. After forfeit- 
ure, the mortgagee would be in no better con- 
dition than an assignee or purchaser who took 
no possession of the goods. 

But, here, the statute is the test of the right 
of the mortgagee. That declares, that a 
mortgage, unaccompanied by a delivery and 
a continued change of possession, shall be 
void, as against creditors, unless the mort- 
gage be filed as therein prescribed. Without 
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at present denying, that if, after forfeiture, 
the mortgagee talces possession of the goods, 
he may hold them against subsequent cred- 
itors, though the mortgage be not filed, I 
think it clear, that, while no such possession 
is taken, and the goods remain in the posses- 
sion of the mortgagors, they are subject to 
the operation of this statute. The mortgagors 
have the possession, with a right to redeem 
by paying the debt— a right in equity only, 
but, nevertheless, a right which leaves the 
title still within the category contemplated 
by the statute. The provision of the statute 
requiring the filing of a copy of the mortgage 
within twelve months after it is first filed, 
together with a statement of the interest of 
the mortgagee under the same, plainly indi- 
cates this. It is intended by the statute, that, 
where a creditor claims title to chattels under 
or by virtue of a mortgage, but the posses- 
sion, use and enjoyment are in the mortgagor, 
who is, by virtue of such possession and use, 
the apparent owner, creditors and others shall 
be informed, by the filing of a mortgage, and 
by the filing of a copy thereof from -year to 
year, not merely that such chattels are sub- 
ject to a mortgage, but shall be informed of 
the natTire and extent of the interest therein 
claimed by the mortgagee. This construction 
of the statute is essential to its usefulness for 
the pm-pose for which it was enacted; for, 
otherwise, it could be rendered wholly use- 
less, and its operation evaded, by making 
mortgages payable on demand, making an 
immediate demand, and thence onward suf- 
fering the goods to remain in the possession 
of the mortgagor, withont filing the mortgage 
at all. The maxim, once a mortgage always 
a mortgage, must, under this statute, apply 
to the relations of the parties until the mort- 
gagee takes possession. I apprehend, that 
mortgages payable on demand, and mort- 
gages payable in one year, or at a less period, 
after date, have been very common in this 
state; and that it is the generally received 
construction of the statute, that, if the mort- 
gagee desires to preserve his rights under the 
mortgage, he must refile it at the end of each 
year, notwithstanding it has become payable, 
and the mortgagor has paid nothing, or has 
paid a part only. It is in accordance with the 
views above expressed, that the opinion in 
Ely V. Camley, 19 N. Y. 496, 499, in the court 
of appeals of this state, with the concurrence 
of all the judges, states: "When the title to 
the property has absolutely vested in the 
mortgagee, by failure -to perform the condi- 
tion, a refiling is necessary to preserve the 
title of the mortgagee, when there has been 
no change of possession. Once a mortgage, it 
so continues for the purpose of filhig, until 
the rights of the parties have been changed 
by some new act or contract in relation to 
the property." The court of common pleas 
held the same, in Gould v. Bowne, 4 N. Y. 
Leg. Obs. 423.' On this ground, therefore, I 
am constrained to hold, that the mortgage 
was invalid, as against the assignee. 
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III. It was earnestly insisted, on the argu- 
ment herein, that it was error to hold that the 
title of the mortgagors was forfeited at law 
by the non-payment of the note of June 17th, 
1870, payable one day after date, because the 
mortgage itself contemplated the renewals a 
memorandum of which was endorsed on the 
note, and showed, in and by the terms of the 
mortgage itself, that there was, and could be, 
no forfeiture, by breach of the condition, un- 
til the renewal notes or one of them became 
due. For this reason, it was insisted, that 
the title of Nicol & Davidson was that of 
mortgagees before forfeiture, and was most 
clearly within the statute, and void. 

Taking the whole language of the mortgage 
into view, I am decidedly of opinion, that 
there was no forfeiture on the expiration of 
the one day after the date of the principal 
note. The very instrument which provides 
for thef forfeiture recognizes, in terms, the 
right of renewal, and the endorsement on the 
note shows the fact of renewal. There was, 
therefore, no breach while the mortgagors ex- 
ercised the right which the mortgage itself 
recognized. Nicol & Davidson could not, as 
between them and the mortgagors, have in- 
sisted on taking possession of the property, 
unless and until the mortgagors made default 
in the payment of one of the renewal notes; 
and, until then, there was no forfeiture at 
law. The necessity of filing the mortgage, to 
preserve the lien, was, therefore, unquestion- 
able. But, I do not find in the papers sub- 
mitted to me anything to show that this dis- 
tinction is material in this case. None of the 
papers inform me when the petition was filed 
upon which the mortgagors were adjudged 
bankrupt. If that was after the renewal 
notes, or one of them, became due, then the 
condition of the mortgage was broken, and it 
is wholly immaterial whether forfeiture be 
deemed to result from that, or from the non- 
payment of the principal note, which by its 
terms, was payable one day after date. The 
foregoing conclusions apply to either. If the 
petition was filed, and possession was taken 
by the assignee, before the renewal notes, or 
either of them, became due, then the case is 
clearly within the statute, and the mortgagees 
are in the ordinary condition of a mortgagee 
of chattels whose mortgage is not filed as the 
statute requires. 

The case is, apparently, a hard one. Both 
mortgagors and mortgagees appear to have 
acted in good faith. But, if mortgagees do not 
file their mortgages as the statute requires, 
the court cannot relieve them when the stat- 
ute declares their mortgage void. The order 
must be modified, so as to exclude them from 
taking the property as mortgagees, and leave 
them to prove their debt as general creditors, 
but without costs. 

[NOTE. For a construction of the real-estate 
mortgages, see Case No. 8,230, and the re-ex- 
amination of the same debts. Case No. 8,231. 
The bankrupts' discharge, in Case No. 8,232. 
The right of certain creditors to prove their 
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claims, in Case No. 8,232. The action of the 
assignee m bringing suits against certain fraud- 
ulently preferred creditors is sustained in Case 
No. 11,220. The right of the district court to 
expunge the claim of fraudulently preferred 
creditors is considered upon appeal by the cir- 
cuit court in Case No. 8,235.] 
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In re LELAND et al. 

[14 Blatchf. 240; 1 16 N. B. B. 505.] 

Circuit Court, S. D. New York. May 25, 1877.2 

Bankbuptoy— Fraudulent PREPERE>fOES— Eight 
TO Prove Debt. 

A determination by the district court, in a 
bankruptcy proceeding, to which a creditor was a 
party, that such ci editor had received a fraudu- 
lent preference, and that, in consequence thereof, 
he was disabled to prove any part of his debt, is 
an adjudication which debars him from subse- 
quently proving his debt and authorizes othe dis- 
trict court to expunge his claim, when proved. 

[Appeal from the district court of tbe Unit- 
ed States for the Southern district of New 
York.] 

[In the matter of the bankruptcy of Simeon, 
Warren and Charles Leland, comjwsmg the 
firm of Leland & Co. Warren and Charles 
Leland composed a second firm, called Le- 
land Bros. These two issued certain bonds 
secured by real-estate mortgage. These bonds 
are constnied in Case No. 8,229. A decree 
was entered November, 1873, declaring the 
real-estate mortgages to be void. Subsequent- 
ly the holders of the bonds secured by these 
mortgages were not allowed to prove their 
debts. Case No. 8,230. One of these, Alex- 
ander Stewart & Co., is heard upon new proof 
taken upon a re-examination of his case. His 
debt is not allowed to be proven. The case 
is now heard in tbe circuit court upon appeal 
by certain of the creditors from the decision 
of the district court.] 

Henry E. Davies, for creditors, 
Thomas M. North, for assignee in bank- 
ruptcy. 

JOHNSON, Circuit Judge. These are statu- 
toiy appeals from the decision of the district 
court, expunging two claims agamst the es- 
tate of the bankrupts. A jury trial was 
waived in each ease, and they were tried be- 
fore me, in part upon written stipulations as 
to the facts, and are now to be considered 
upon the substantial question whether the 
parties claimant are not concluded by certain 
proceedings in the district court, in which a 
determination of that court was had that the 
claimants had received a fraudulent prefer- 
ence, and that, in consequence thereof, they 
were disabled to prove as creditors against 
the bankrupts, for any part of their debts. 
The proceeding from which the present ap- 
peals are taken, was the ordinary proceeding 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirming Case No. 8,231.] 
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by a creditor to prove his debt in bankruptcy, 
and the appeals were taken from oraers or 
decisions of the district court against the cred- 
itors' claims. But these decisions are vacated 
by the appeals, and go for nothing against the 
creditors. The ground of the decisions is, 
however, not vacated, but may be availed of on 
this trial inopposltion to the creditors' claims, 
in so far as by law it is in its nature avail- 
able. Now, a prior adjudication is always 
available against the defeated party, when 
made in a competent jurisdiction, and upou a 
controversy actually decided in that adjudica- 
tion. If, in a suit in a justice's court, the 
matter had come to be in judgment between 
these parties, the defeated party would have 
been bound everywhere, and could never have 
been permitted to litigate the point anew. 
The principle is very familiar, and 1 refer to 
the case of White v. Coatsworth, 6 N. Y. 137, 
only as a stinking illustration of its universali- 
ty. There, a verdict in summaiy proceedings, 
to recover the possession of demised premises, 
finding no rent .due, was held conclusive 
against the landlord, in a subsequent action. 
The principle was thus stated by the court: 
"The judgment of a court of competent juris- 
diction, upon a point litigated between the 
parties, is conclusive in all subsequent con- 
troversies, where the same matter comes 
again directly in question." The question 
then is— was there such an adjudication ap- 
plicable to the case now on trial? 1 think it 
undeniable that such an adjudication did take 
place. The parties might probably have in- 
sisted that the matters in question could only 
be judicially determined in a plenary suit; 
but they did not take this ground, and, on the 
contraiy, submitted the whole matter to the 
decision of the district court, which, by its 
decree, entered November 1st, 1873, adjudged 
the clauns of the new plaintiffs to be af- 
fected by the preferential securities therein 
referred to, and, upon that ground, debarred 
them from any participation in the distribu- 
tion of the fund then being administered. At 
the hearing of that application the parties 
now concerned appeared by their counsel, and, 
m open court, waived all objections to the 
form of the proceeding, and submitted all the 
questions involved therein to the decision 
and decree of the court The general ques- 
tion which the court was then dealing with, 
was the distribution of a fund derived from 
the sale of property which had belonged to 
the bankrupts, and, as a necessary part of 
the inquiry, the court was compelled to con- 
sider whether the securities charged upon 
that propei-ty, and which those creditore had 
received, were preferential, and, so, void. The 
court adjudged thesecm-ities preferential, and 
declared that the creditors who had taken 
them, including the plaintifEs in these suits, 
were parties to the preferential purpose, and 
decreed them to be debarred from any lien up- 
on the fund in question. This adjudication 
stands in force at this day, and cannot be de- 
prived of its effect upon the rights of these 
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parties. It cannot come in question in the pend- 
ing suits. Tliey do not bring up the merits of 
ihat decision from re-esamination m any way. 
The facts established in that litigation bring 
the cases of these plaintifEs within the scope 
of the provision of the bankrupt law which 
-debars the proof of a debt in respect to which 
a preference has been received, when the as- 
signee has recovered back the property. Up- 
on this part of the case I refer to and adopt 
the opinions of Judge Blatchford, in respect 
to the claims of these creditors, as pronounced 
and reported in Re Leland [Cases Nos, 8,230, 
8,231]. The questions involved are there am- 
ply discussed, and I see no advantage to the 
parties or to the law in going over the same 
ground and reiterating the same views. Up- 
on all these points the evidence produced by 
the defendant is not only admissible, but, as 
It seems to me, also conclusive against the 
plaintiffs. Under the arrangement at the 
trial, I do not now proceed to give Judgment 
in the cases. 



Case 3S"o. 8,236. 

LELAND V. AGNEW et al. 

[31 Hunt, Mer. Mag. 456.] 

District Court, S. D. New York. 1854. 

■Goods Detained by Quarantine — Bill of Lad- 
ing— Freight— Waiver OF Bight to De- 
mand JiEIMBUnSESIENT — TJSAGE. 

[1. Where the bill of lading specifies that cer- 
tain tobacco is shipped to be delivered at a certain 
wharf, and tlie quarantine officials require the 
«hip to undergo quarantine, permitting at the 
same time the tobacco to be removed from tlie 
ship, the owners of the ship are not relieved from 
the obligation to deliver the tobacco as specified 
in the bill of lading.] 

[2. The receipt of the tobacco under these cir- 
■cumstanees does lot constitute a waiver of the 
right of its owners to be reimbursed for their 
■charges in removing the same to the proper 
wharf.] 

[3. Upon the refusal of a ship's owners to de- 
liver tobacco at the wharf specified in the bill 
of lading, the owners of the tobacco sent light- 
ers, and had the tobacco removed to the wharf 
at their own expense. Edd, that they might prop- 
erly offeet the charges of removal against the 
freight charges.] 

[4. Proof cannot be admitted in order to es- 
tablish a usage, when the usage sought to be 
proven varies the terms of an express contract.] 

The libel in this ease is filed by [Francis 
Leland] the owner of the ship President Fil- 
more, to recover the freight on 116 hogs- 
heads of tobacco, brought from Kew Orleans 
to this port in August, 1853, under a bill of 
lading which specified that the tobacco was 
shipped "deliverable at the Tobacco Inspec- 
tion wharf," to be carried to the port of New 
York, and there delivered to the respondents 
[William Agnew and others]. The ship arriv- 
ed at this port during the latter part of Au- 
gust, and, as the yellow fever then prevailed 



at New Orleans, she was compelled to under- 
go quarantine. Tobacco, however, was per- 
mitted to be brought up to the city without 
undergoing quarantine. The ship having 
been ordered to be discharged, the libelant 
notified the respondents to get a permit, and 
take their tobacco from the ship. The re- 
spondents insisted that the libelant shoifld 
lighter it up to the Tobacco Inspection wharf, 
but the libelant refused to do this, telling 
them that if they did not send lighters for it, 
it would be stored at the Atlantic docks at 
their expense. Thereupon the respondents 
sent lighters for the tobacco, and brought it 
up to the city. The libelant then brought this 
suit for the freight, and the respondents ten- 
dered and paid into court the amount of 
freight, less the expense of lighterage, claim- 
ing to deduct that from the full freight. 

HELD BY THE COURT (INGERSOLL, 
District Judge): That the contract of the 
libelant was to deliver the tobacco at the 
Tobacco Inspection wharf, and that upon the 
performance of that contract on his part the 
payment of freight depends, unless there has 
been a waiver of p-arformance by the owner 
of the goods, or some act on his part which 
prevents performance. That the libelant was 
not prevented from performing his contract 
by the necessity of discharging his ship at 
quarantine; the tobacco was not detained, 
and he was permitted to ti-anship it into light- 
ers to bring it to the city, and could have 
done so. The terms of the contract are ex- 
press, precise, and unconditional. When no 
technical mercantile terms are used in it— 
when there is no uncertainty in regard to it- 
evidence cannot be introduced to vaiy its ap- 
parent import and to show that by usage and 
custom, under certain circumstances, the con- 
tract need not be kept and performed accord- 
ing to its terms. Usage cannot be set up to 
vary the terms of an express contract That 
the usage attempted to be proved by the 
libelant, authorizing him to deliver these 
goods at quarantine under the circumstances, 
in spite of the clause in the bill of lading, 
is not consistent with the contract, but con- 
trary to it, and proof of it cannot be admitted. 
That the proof offered by the libelant is insuf- 
ficient to establish such a usage, even if it 
could be admitted. That the receipt of the 
tobacco by the respondents, after the notice 
given them by the libelant, was no waiver by 
them of their right to demand a delivery at 
Tobacco Warehouse wharf. 

Decree, therefore, for libelant for $496.30, 
the amount tendered by the respondents, and 
the costs of the respondents subsequent to the 
tender deducted. 
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Case No. 8,S37. 

LELAND et al. v. MEDORA. 

[2 Woodb. & M. 92.] i 

Circuit Court D. Massachusetts. Oct. Term, 
1846. 

Maritime Liexs — For Repaies — Allowed to 

Sail— Bill of Eschasge Taken— Bill 

Overdue — Lies Waived. 

1. A lien exists on the vessel for repairs made 
and supplies furnished when she is a foreign ves- 
sel. But it is doubtful whether this lien is to he 
considered as relied on, if the vessel is allowed to 
sail without its being enforced; and in case of a 
foreign vessel without taking any express hy- 
potliecation of her from the master, where the 
person making such repairs and advances is the 
consignee of the owners, and takes for his debt a 
bill of exchange IJy the master on the owners, 
allowing sixty days' credit. Under these cir- 
cumstances, if he permits the vessel to depart, 
and to make a second voyage before attempting 
to enforce the lien on the vessel, and refrains for 
one month after the bill is due to collect it of 
the owners, then in good credit, it is decisive evi- 
dence that the lien has been waived, and if it 
once existed, he is not then permitted to sustain 
the lien on the vessel, though offering to return the 
bill of exchange. 

rCited in Packard v. The Louisa, Case No. 
10.652; The Bolivar, Id. 1,609; Macy v. 
De Wolf, Id, 8,933; The Dubuque, Id. 4,110; 
Griswold V. The Nevada, Id. 5,839.] 

2. When a bond provides for no marine interest, 
or marine risk, and its condition is a mere pledge 
of a vessel to secure a debt and simple inter- 
est, it is not a bottomry bond. 

[Cited in Greely v. Smith, Case No. 5.750.] 

3. Whether a libel lies on a mere mortgage of a 
vessel, as a chattel, to secure a debt, if arising 
out of a maritime contract and business or not, 
is doubtful here, and is sustained in England 
now only under an express statute. 

[Cited in Deshon v. The Medora, Case No. 3,- 
820; The John .Tay, Id. 7,352; The J. B. 
Lunt, Id. 7,246; The Paola R., 32 Fed. 175; 
Diefenthal v. Hamburg- Amerikanische Pack- 
etfahrt Aetien-Gesellschaft, 46 Fed. 398: 
The Main, 2 C. 0. A. 569, 51 Fed. 958.] 

4. When the vessel has been previously libelled 
for a subsequent bottomry bond, and for wages 
of the seamen, and duly sold to pay them, as 
such liens have precedence over prior ones, a per- 
son holding a mortgage of , the vessel to secure a 
debt for advances made for her last voyage, is al- 
lowed to interpose a claim on the balance of the 
proceeds in the custody of tlie court, whether he 
could or could not sustain a libel to enforce it 
against the ship originally. 

[Cited in Almy v. Wilbur. Case No. 256; Carr 
V. Gale, Id. 2,435; Hill v. The Golden 
Gate, Id. 6,491; The Sailor Prince, Id. 12,- 

5. His mortgage is valid, tliough not recorded 
till the assignee of the owners, after their going 
into insolvency, receives an assignment of their 
property, and gives public notice thereof. 

[Cited in Packard v. The Louisa. Case No. 10,- 
652; Bentley v. Phelps. Id. 1.331; Sawver 
V. Gill, Id. 12,399; Tufts v. Tufts. Id. 14,- 
233; Webb v. Powers, Id. 17,323.] 

[Cited in Golden v. Oockrll, 1 Kan. 259.] 

6. It is not fraudulent, because possession did 
not "accompany it, when by agreement in the 

1 [Reported by Charles L. Wopdbury, Esq., 
and George Minot, Esq.] 



mortgage an immediate voyage by her was con- 
templated to be made by the owners. 
[Cited in Almy v. Wilbur, Case No. 256; 

Sohier v. Merril, Id. 13,158; Whetmore v- 

Murdock, Id. 17,509.] 

7. And though a part of the consideration was 
not money actually advanced for the voyage, the 
obligation for it on a mortgage is still good, how- 
ever it might be in case of a bottomry bond. 

[Cited in Brown v. Noyes, Case No. 2,023; 
Greely v. Smith, Id. 5,750; Whetmore v, 
Murdoek, Id. 17,510.] 

[Cited in Jelisou v. Lee, Case No. 7,256, to the 
point that in admiralty as well as in common law, 
costs are given to the prevailing party.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.1 

This was an appeal from a decree of the 
district coui*t, dismissing the following libel. 
It was filed March 30, 1846, and among oth- 
er things alleged, that the ship Medora was 
in January, 1845, owned by citizens of the 
state of Massachusetts, and being at New 
Orleans, in the state of Louisiana, and need- 
ing repairs to make her seaworthy, and re- 
quiring money to defray other necessary 
charges and wages of her seamen, the libel- 
lants advanced to the master of her, and 
paid for such pui-poses the sum of $1602.95, 
according to an account thereof annexed. 
It ivas further averred, that these supplies 
TVere furnished on the credit of the ship as 
well as of the master, and not having been 
paid, and the ship having since been absent 
on a voyage to Manilla, whence she had re- 
cently returned, this libel was filed to en- 
force the payment of the amount due. On 
the usual notice being given by the court, 
James Deshon appeared and defended 
against this claim, and after filing the usual 
security for cost, set out in his answer, that 
March 25, 1845, said ship then being in the 
port of Boston, Benjamin Fisk, Jr., and 
Isaac W- Bradford, her owners, applied to 
him for a loan of ?6,000, upon the bottomry 
and hypothecation of the ship, and he loaned 
the same for six months at six per cent, in- 
terest, they creating to him a bottomry bond 
therefor on said ship, a copy of which is an- 
nexed to his answer. That he then knew of 
no lien or incumbrance on the vessel, but be- 
lieved her to be free from any, and thus be- 
came the purchaser of her in good faith, and 
for a valuable consideration. That she per- 
fonned the contemplated voyage to Manilla 
and back, as named in the libel, and the six 
months' credit having expired, he has filed 
a libel in the district court against the ves- 
sel to recover the sum due, being $5866. 
That he entered and took possession of the 
ship under his mortgage, and caused the 
same to be duly recorded, July 19, 1845. 
That he requires the libellants to prove their 
allegations in respect to their advances and 
reliance on said vessel for payment, and is 
informed and believes, that if they paid any 
thing on her account, it was satisfied in full 
by a bill of exchange, accepted by them for 
the same, drawn on the owners by the cap- 
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tain of llie vessel, payable in sixty or ninety 
days after sight, and accepted by tliem and 
negotiated away by tbe iibellants. Tbat 
the vessel was not subject to a lien to the 
Iibellants for such advance, either by the 
laAvs'Of Louisiana or the general maritime 
law; and if one ever existed, it has since 
been waived or discharged by neglect or 
payment, and is not now prosecuted within 
a reasonable time; and that the libel should 
therefore be adjudged against, and the pro- 
ceeds of the vessel delivered to him. 

The Iibellants replied, protesting ignorance 
of what is newly alleged by Deshon, and 
asking proof thereof, and averring in re- 
spect to the bill of exchange named, that the 
master, Rhodes, drew one on the owners for 
the amount of the supplies, and with the 
current rate of exchange added, payable in 
sixty days from date, and delivered it to 
them, and it was by them indorsed and for- 
tvarded to their agents for collection, and 
accepted by the owners, but not paid at ma- 
turity, they having in the mean time become 
insolvent. Being protested, it still remains 
unpaid. They further averred, that this bill 
was not received by them in payment, or 
their lien discharged thereby, or they guilty 
in any way of neglect; and that the bill is 
now In court in their possession, ready to be 
cancelled or given up. 

The evidence in the case consisted of the 
bill of exchange, dated Feb. 1, 1845, and of 
the tenor before named, and the deposition 
of the captain, proving the amount and ne- 
cessity of the supplies. He also testified, 
that the Iibellants were the consignees of 
the vessel, and had previously done the busi- 
ness of the owners at New Orleans. That 
the account for supplies was made out 
against the ship Medora and owners. The 
receipt on it of the bill of exchange does not 
state whether it was received in payment or 
not, though it is entered on the credit side 
as balancing the account, and the captain 
does not remember that any conversation on 
that point took place at the time. The ves- 
sel returned to Boston from New Orleans, 
and during the month of March, 1845, was 
fitting out and advertised for a voyage 
thence to Manilla and back, whither she 
sailed March 31, 1845. The bill of exchange 
was negotiated or discounted by their agent, 
but without their knowledge, and being un- 
paid when falling due, which was April 2, 
1845. was taken up by their correspondents, 
and has been offered to be cancelled. The 
drawees were in good credit till their failure, 
April, 1845, and sixty days is not an uncom- 
mon length of credit on bills drawn at New 
Orleans. The district court on the evidence, 
decreed that the libel be dismissed. Henry 
Winsor then interposed a prayer, that he, as 
assignee of the owners, under the insolvent 
laws of Massachusetts, might receive the 
proceeds of said vessel. But his motion was 
refused, and the Iibellants then appealed 
from the decree against them. No order I 



was made on Deshon's claim. In this court 
Winsor has been permitted to be heard in 
favor of his prayer, as assignee of the for- 
mer owners of the ship, claiming the pro- 
ceeds to be disti-ibuted among their cred- 
itors. 

P. O. Loring, for Iibellants. 
Mr. Goodrich, for "Winsor. 
Mr. Ohoate, for Deshon. 

WOODBURY, Circuit Justice. Beside the 
facts proved at the hearing of this case, and 
others admitted in writing, of which a syn- 
opsis has just been given, it was conceded 
that this vessel had been sold under pre- 
vious libels. One of these was in favor of 
persons, who made necessary advances at 
Manilla on her last voyage, and had taken 
a bottomry bond therefor, and the other was 
for the seamen for wages. After satisfying 
those claims some proceeds are left, and the 
contest now is, whether the Iibellants have a 
prior claim and lien on them, or Deshon, or 
neither, but Winsor, the assignee of the foi-- 
mer owners. The decisions in England may 
once have been against a lien by the Iibel- 
lants. Abb. Shipp. 115, notes; 1 Salk. 34; 
The Zodiac, 1 Hagg. Adm. 325; 2 Ld. Raym. 
SOo; 2 Browne, Civ. & Adm. Law, 35. And 
so here. North v. The Eagle [Case No. 
10,309]; Woodruff v. The Levi Dearborne 
Pd. 17,988]. But here it is now settled, 
that a lien generally exists on a foreign 
ship for repairs, or advances of money on 
her, in case of necessity, though no express 
hypothecation is made. The Nestor [Case 
No, 10,126]; Davis v. New Brig [Id. 3,643]; 
The Aurora, 1 Wheat. [14 U. S.] 96, 105; 
Bac. Adm. 131, 168, 178; The General Smith, 
4 Wheat. [17 U. S.] 438; St. Jago de Cuba, £> 
Wheat. [22 U. S.] 409, 416; Gardner v. The 
New Jersey [Case No. 5,233]; Peyroux v. 
Howai-d, 7 Pet. [32 U. S.] 324, 341; The 
Chusan [Case No. 2,717]; 3 C. Rob. Adm. 
288; Rule 17 Adm. Prac; 1 Hagg. Adm. 
324; The Jemsalem [Case No. 7,294]. 

A ship for this purpose is also deemed for- 
eign in one state, if belonging to another in 
the Union. The Nestor [supra], and cases 
cited; Dunl. Adm. Prac. 481; [The General 
Smith] 4 Wheat. [17 U. S. 438]. So Ireland 
in Great Britain, is for such purposes deemed 
foreign. The Rhadamanthe, 1 Dod. 205. It 
has been said, to be sure, iiiat a vessel re- 
paired abroad, is not liable for a lien, unless 
an actual hypothecation is made by the mas- 
ter,— see Johnson, J., in [Ramsay v. Allegre] 
12 Wheat. [25 U. S.] 614,— or unless some 
statute creates a lien,— Conkl. Adm. Prac. 
155. But this is contrary to the general 
doctrine now prevailing, as shown by the 
numerous cases already cited; and conflicts 
also with the civil law on this point. 1 
Kagg. Adm. 325; 2 Browne, Civ. & Adm. 
Law, 35. If the evidence, however, shows, 
that the ship was not relied on originally, 
though foreign, but the master or owners or 
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other security were, tlie lien does not attach 
Any where, or under any form. The Mait- 
land, 2 Hagg. Adm. 253; The Nestor [supra]. 
Thus, if an agent or consignee made the re- 
pairs or advances, to whom the owner was 
linown, and with whom he was in good 
credit, as is contended to be the case here, 
the lien does not usually arise. Pritchard v. 
The Lady Horatia [Case No. 11,438]; 1 Dod. 
201, 287, 356; Hurry v. The John [Case No. 
■G,923]; Abb. Shipp. 189, 190; [The Aurora] 

1 Wheat. [14 U. S.] 96; Rucher v. Conyng- 
ham [Case No, 12,106]; 3 Kent, Oomm. 172; 

2 Dod, 139; 3 Johns. 352; Haiper v. New 
Brig [Case No. 6,090]; 3 Knapp, 94, If an 
■express hypothecation is not required in 
such a case, it furnishes some evidence that 
the vessel is not looked to, because the 
■claim would, under an express hypotheca- 
tion, stand so much clearer, higher, and un- 
•doubted. It may be, however, that the 
claimant does not choose to risk the bot- 
tomry. 

And even an express bottomry, if given 
to a consignee, will not always hold if the 
credit seems to have been otherwise at first 
given to the master or owners, and if an ex- 
press hypothecation was not resorted to orig- 
inally, because the owners were little known, 
■or their credit was limited. The Hero, 2 
Dod. 143, 144; Liebart v. The Emperor [Case 
No. 8,340]; 3 Hagg. Adm. 102; 1 Dod. 201, 
287; Rucher v. Conyngham [supra]. Much 
less, then, should an implied lien on the ship 
arise in favor of a consignee, and continue 
after she sails, and after taking a bill of 
exchange on time, when an express lien will 
not always hold, if created in favor of a 
consignee. And more especially should it 
not usually hold, as there being a consignee 
to give credit and make advances, this cir- 
cumstance repels the necessity of an hy- 
pothecation, either express or implied, and 
which necessity alone empowers the master 
to make an express one. Tunno v. The 
Mary [Case No. 14,237] ; Boreal v. The Gold- 
en Rose [Id. 1,658]; Sloan v. The A. E. T. 
[Id. 12,946]; Liebart v. The Emperor [su- 
pra]; Canizares v. The Santissiuia Trinidad 
[Case No. 2,383]; 3 Hagg. Adm. 66, 74, 86, 
387. But here no exjiress lien by a bond 
was asked for or given. 

In the next place, whether an implied lien 
existed here originallj' or not, {and consider- 
ing the relation in which the libellant stood 
as consignee of the vessel, it is somewhat 
doubtful,) there is much evidence that It was 
afterwards waived, if once existing. There 
can be no doubt, that the lien which exists 
on domestic ships for repairs by material 
men is waived or lost, if they are only al- 
lowed to sail, unless it is otherwise provided 
by express statutes in particular states. 
Abb, Shipp. 77, note; The Planter, 7 Pet, 
[^2 U. S.] 345; 2 Dow. 29; 11 Mass. 34; 15 
Johns. 298; 16 Johns, 89. See Packard v. 
The Louisa [Case No. 10,652], and cases 
there cited; The Nestor [supra]. 



At common law, a lien generally ceases 
with the loss of possession. Ex parte Fos- 
ter [Case No. 4,960]; 6 East, 21, 25, note; 
2 East, 227, 235. But in admiralty, liens are 
lost after possession actual or quasi ceases; 
as sometimes, after a seaman leaves the 
ship, or the lender on bottomry allows her 
to go to sea, or the repairer of a foreign ves- 
sel allows it. Ex parte Foster [supra]. So 
in equity, they are lost sometimes, but it is 
then when the lien is not so much an inter- 
est in re, or, as it is called, jus in re, or jus 
ad rem, as a charge or incumbrance on the 
property. 2 P. Wms. 491; 11 Ves. 617; 
[Conard v. Atlantic Ins. Co.] 1 Pet [26 U. 
S.] 386, 441. It is, then, like a lien by a 
judgment, perfected, 4 Law R. 67. The 
case of an attachment is not such a lien as 
those, because it is not perfected by a judg- 
ment. A mortgage is a lien in rem, but an 
execution, on judgment, is not; they being 
merely a general charge on the property, 
not an interest in it. In many cases of liens, 
therefore, it is proper and prudent to en- 
force them before possession is parted with, 
though it is not indispensable in all cases. 
North V. The Eagle [Case No, 10,309]; 3 
Hagg, Adm, 253; Packard v. The Louisa 
[supra], and cases there cited. Thus it has 
been decided in The Nestor [Id. 10,126], that 
in this countiy a lien on a foreign vessel 
holds after she quits the port, though no 
bottomry bond is taken for repairs or ad- 
vances. It should, however, be enforced 
seasonably. I have met with no eases 
where the lien has in that class been sus- 
tained beyond the close of the next voyage. 
—The Nestor [supra],— or beyond the time 
allowed as a credit in the note or bill of ex- 
change given, if one be given,— Id. In The 
Chusan [Case No. 2,717], the exact time does 
not appear, but no subsequent sales, or sub- 
sequent mortgages without notice, had there 
taken place before it was enforced. The 
Louisiana Code allows the lien but one year. 
Article 3449. In Packard v. The Louisa 
[supra], decided at this term, no case was 
found, extending this maritime charge or 
lien on the vessel for wages, which is the 
most favored one in courts of admiralty, 
beyond the next voyage, if she continued 
in active employment, or if the rights of 
third persons had intei-vened. 

So, if he who repairs or lends money, 
takes other security, and no express bot- 
tomry bond or mortgage, such as a negotiable 
note or bill of exchange, it may be some 
evidence either of not relying on the ship 
at all, or of having relinquished his lieu. 
[Peyroux V- Howard] 7 Pet. [32 U. S.] 345; 
4 Camp. 150, note; Hutton v. Bragg, 2 
Marsh. G. P. 339. Whether a note or bill 
of exchange, taken of an owner or master, 
will be a discharge of a lien or not, or of a 
co-owner, is a different question. It has 
been decided to be a discharge in Jlassa- 
chusetts, 10 Mass. 47; and in Maine, The 
Eastern Star [Case No. 4,254]. And the 
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other way, not to he a aischarge, in 1 Cow. 
299; North v. The Eagle [supra]. "Where a 
bill of exchange is taken and secured in the 
express bottomry bond, of course it is no 
discharge of the lien created by the bond, 
as it is not alone looked to. Such are many 
of the cases reported. The Augusta, 1 Dod. 
2S6; The Jane, Id. 466. Or, if taken as col- 
lateral security drawn on other persons. 3 
Hagg. Adm. 1, 13, 253. But if a bill of ex- 
change is taken by a consignee or agent for 
the amount, it is prima facie evidence, that 
he looks to it rather' than the vessel, and 
especially if it gives time, and difference in 
the exchange is deducted as here. 19 Yes. 
474; 3 Ves. & B. 135; 2 Hagg. Adm. 136; 
aiurray v- Lazarus [Case No. 9,962]; Ram- 
say V. Allegre, 12 Wheat. [25 U. S.] 611, 
semb. But if meant as a payment, and if it 
enables the person giving it to settle with 
his co-owners, it is to be decreed a payment, 
and consequently a release of any lien. 5 
Esp. 122; 3 East, 147; 15 Johns. 276; 1 
Cow. 290; 2 Dow, 29; Riley v. Anderson 
['Case No. 11,835]. 

The question here, however, is still dif- 
ferent, and is, whether taking such a note 
or bill of exchange of the master, and to 
run sixty days, and letting the vessel de- 
part, is not, in connection with the payee's 
being consignee, satisfactory evidence of a 
waiver of the lien. The waiver is a fact for 
the court to settle on all the evidence. Ste- 
vens V. The Sandwich [Case No. 13,409], and 
notes. 

Taking a promissoi^ note of the owner or 
ship's husband for repairs, is a waiver of a 
suit in admiralty against him. Ramsay v. 
Allegi-e, 12 Wheat. [25 U. S.] 611. But the 
supreme court (Id. 614) declined to go into 
the question, unless the note was first given 
up, and it has been stated that no opinion 
by the supreme court was given or formed 
on that point; and in The Nestor [supra], 
it was held, that merely taking a note for- 
the supplies, did not always waive the lien. 
But it raised a strong presumption to that 
effect. Because the lien, if remaining, might 
be in one person, and the note be negotiat- 
ed and be in another, as the bill was on 
time in the case now under consideration, 
and actually negotiated. In The Chusan 
[supra] it was held, that such a note, except 
in JIaine and Massachusetts, was not prima 
facie a bar to a suit on the account, and 
must not be deemed a waiver of the lien 
on the vessel, unless proved to have been 
so intended from all the facts. It was de- 
creed no bar in that case. See other cases. 
1 Dod. 466; 1 W. Rob. Adm. 421; The 
Hunter [Case No. 6,904]; Code La. arts. 
21S0, 2191. It is not a discharge of a lien 
on a ship for wages, if a sailor takes a mere 
memorandum to show the' owner the 
amount, and prosecutes before more than 
one voyage is known to have taken place. 
The Rebecca [Case No. 11,618]. But it is a 
discharge, if he takes it in payment in pref- 
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erence to money. The "Wm. Money, 2 Hagg. 
Adm. 136. 

In the next place, there is strong evidence- 
here to show the loss of any lien, which may 
have once existed, by the delay to collect the- 
bill of exchange after due, as well as the- 
delay to enforce the lien against the vessel 
till a second voyage took place, and till the- 
expiration of a year and some months after 
the vessel was allowed to depart from Louis- 
iana, where the supplies had been furnished. 
The evidence finds, that the length of credit 
given in the bill of exchange terminated 
April 2, 1845, and the owners were in good 
credit till the 29th of the same month. This; 
additional indulgence given, and omission to- 
enfoi'ce payment of the bill when it could 
have been secured, is wholly unexplained,, 
and coupled with the permission of a second" 
voyage, and the lapse of near a year and a 
quarter before proceeding against the vessel,, 
is strong evidence of such neglect in prose- 
cuting the lien as, united with the other 
facts, ought to dissolve it. The apology for 
not proceeding against the vessel before the 
second voyage, because the credit given in 
the bill of exchange had not expired, is no 
answer for not enforcing the lien on the ves- 
sel. The libellants had agreed only to wait 
on their claim against the owners and mas- 
ter, but not on their claim against the vessel. 

If they did in fact agree to suspend the- 
last, their lien may be lost on another 
ground, which is, that a lien, once suspend- 
ed, is lost. If the bill and the length of time- 
given to pay it did not extinguish or suspend 
the lien, but was mere collateral security, 
then the lien ought to have been prosecuted 
at the end of the first voyage, whether the 
bill, the collateral security, had become due- 
or not. Even in an express lien on a vessel 
created by a bottomry bond, payable on its 
face only, in a certata number of days af ter 
the arrival of the vessel, it has been held 
that proceedings may be instituted against 
her on the lien before those days expire- 
The Jane, 1 Dod. 463. She may be taken 
possession of at the end of the voyage, 
though perhaps not sold till the credit ex- 
pires; and especially may she be taken if, 
. as here, she was about to proceed on another 
voyage. Again, if the lien on the vessel be- 
regarded in this case as a collateral security 
for the bill of exchange, as it must be, or, as 
before remarked, the lien was satisfied, and 
probably thus lost, it is like a mortgage for 
a debt, and not payable hj agreement till a 
particular day. In such case the mortgagee 
is entitled to possession forthwith, as a gen- 
eral rule. 11 Pick. 77; 23 Pick. 9. And in 
all cases of personal property mortgaged, the 
mortgagee ought to take possession, or plac& 
his lieu on record for notice to the world- 
If doing neither, it has been long contended, 
that the lien is void for fraud. Haven v. 
Low, 2 N. H. 13. And of late, many states 
make it void by express statute, unless the- 
mortgage is recorded, or possession changed. 
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where, before sueli a statute, it lias been 
upheld, as it has been generally when the 
parties agreed, or the nature of the case 
showed, that possession was originally in- 
tended to be retained for a time by the mort- 
gagor. 

Such is the agreement or understanding in 
bottomry bonds usually by the express com- 
pact in them, it being for the obligor or 
mortgagor there to retain possession so as 
to carry such a bond into legal effect, by sub- 
jecting the vessel to a mai'ine risk, before 
the right to repayment on the lien can be en- 
forced. Moreover, such possession, it is 
usually undei-stood, shall be retained for 
the coming voyage by the maker of the bond 
in order to earn means for its payment- 
To be sure it may be said that he who lends 
or repairs, has a right to hold on to the ves- 
' sel till he is satisfied, and this will not gen- 
erally defeat the object of the repairs and 
advances, a further voyage; because if the 
captains or ownei-s have not funds nor cred- 
it at the foreign port, they can be raised, 
or the claimant satisfied by the express 
hypothecation to him or others, which the 
law authorizes the master in such a case to 
make. Yet it is to be remembered, that the 
lender or repairer may not choose to risk 
his debt on a bottomry bond, and the master 
inay not be able to borrow elsewhere, and 
i-epay; and hence the lien is allowed to con- 
tinue there till the ensuing voyage ends, but 
seldom longer. The analogies in the case of 
like liens or charges on vessels for seamen's 
wages have been considered in the ease of 
Packard v. The Louisa [Case No. 10,652], 
at this term, where the cases are collected, 
iind the impolicy of the long continuance of 
such liens unenforced, fully explained. In 
no case should they extend beyond the next 
voyage, if they are unknown to the public, 
and new interests of third persons as to the 
vessel intervene without notice. Here, the 
iledora, before the second voyage, became 
in need of further advances, and they were 
made by Deshon witho\it notice of the lien 
now set up, though making special inquiry 
of the master on the subject of any out- 
standing incumbrance. This is a new and 
separate ground against a recovery from 
that of Deshon being entitled to sustain his 
claim on the ground, that the conveyance to 
him was in bottomry, or, if not so, was a 
mortgage, duly recorded so far as regards 
the assignee of the owners. 2 

In this view the conveyance was for a 
valuable consideration without notice, and 
hence, on general principles, was good be- 
tween the parties, whether seasonably re- 
corded or not. See post. Such conveyances, 
as a general principle, are valid against all 
previous parol trusts or liens, when the 
maker of the conveyances is in possession of 
the property. 2 BroAvne, Civ. & Adm. Law, 
143; Ayl. Pand. 548. Yet maritime liens 

2 [See Case No. 3,820.] 



must be considered in some instances as 
exceptions, but exceptions are often danger- 
ous to be extended beyond what is neces- 
sary, and not of course to be encouraged or 
enlarged beyond what is equitable against' 
subsequent bona fide purchasers without 
notice. Lewin, Trusts, 207; 9 Ves. 100; 2 
Story, Eq. Jur. 1215, § 1228. Hence, in the 
case of Packard v. The Louisa [supra], in- 
dulging the lien into a second voyage was 
considered as usually too great laches, if 
third persons without notice become in the' 
mean time interested. In this case, had De- 
shon's conveyance been good as a bottomry 
bond, as was contemplated probably by the 
practice, it would have to be first satisfied, 
though he had possessed notice, or the first 
voyage had not been completed. For the 
last bottomry is always to be first paid. 
See ante. As it is, being, as we shall soon 
see, only a mortgage, yet Deshon ought to 
be- regarded as a purchaser of this vessel 
without knowledge of the previous lien; and 
if so, X think he ought not to be affected hj 
a lien continued after the end of a voj'age. 
Even a bottomry bond, though binding with- 
out being recorded, is a lien on the vessel 
only for a reasonable time, or the time 
agreed in the bond, and if not enforced then, 
other creditors or claimants may prevail 
against it See Blaine v. The Charles Car- 
ter, 4 Oranch [8 U. S.] 332; Packard v. The 
Louisa [supiu]. See, also, The Chusan [su- 
pra]. 

Finally, the libellants, not being entitled 
to a decree against the vessel, on the grounds 
of doubts as to their advances having been 
made on the credit of the vessel, as well as 
on the strength of the evidence, that it was 
waived, if once existing, by taking a bill of 
exchange therefor, and allowing the vessel 
to depart, and giving sixty days for pay- 
ment to the owner; and also, that if not 
waived, it was lost by neglect in not col- 
lecting it on the bill for nearly one month 
after it fell due, and the owners were in good 
credit, and not prosecuting the ship till after 
her return from a second voyage, and the 
lapse of a year and some months, and an in- 
termediate mortgage of her to Deshon with- 
out notice of any previous lien; the judgment 
of the court below, dismissing the libel, must 
be afiirmed. But the funds being now in 
the district court which remained of the 
proceeds of the vessel, and there being two 
other claims made on them, which are still 
unsatisfied, it is necessary to settle which is 
entitled to priority in receiving the money. 
It is objected to the claim by Deshon, in the 
first instance, that not being on a good bot- 
tomi'y bond, by not placing the loan at 
risk, by the loss of the vessel, or by being 
not on marine interest, or on advances ex- 
clusively made on account of the voj'age, it 
amounts to a mere mortgage of a personal 
chattel, and if so, it is a claim not to be 
enforced in a court of admiralty. It is fur- 
ther contended to be void even as a mort- 
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gage, teeause not recorded till the property 
of the mortgagor was assigned to Winsor, 
lor the benefit of the creditors of the mort- 
gagor; and for having fraudulent badges 
•about it I entertain an opinion, that this 
was not a good bottomry bond, though exe- 
cuted at home by the owners. It is said 
that such bonds so executed need not b» for 
advances on the ship for the coming voyage. 
Though the consideration of a bottomry bond 
by a master abroad, must be repairs or ad- 
'vances at that time for the ship, in order to 
■create the necessity which Justifies his acts, 
yet the owner, it is held, may give a good 
bottomry for other than advances to the ship. 

, The Draco [Case No. 4,057]. This is contra- 
dicted, by Ariadne, 1 W. Rob. Adm. 421; 

• tThe Aurora] 1 Wheat. [14 U. S.] 9(5. But 
this is not decided by me to be an invalid 
objection, looking to the true theory of bot- 
tomry bonds, though I pass it by on this 
■occasion, there being other clear objections, 
which are fatal to it as a bottomry obliga- 
tion. Some views against it may be seen 
in 2 Browne, Civ. & Adm. Law, 196; Cam- 
bioso V. Maffet [Case No. 2,330]; [The Au- 
rora] 1 Wheat. [14 U. S.] 104; 1 Dod. 283. 

One of those other objections is the want 
•of a sea risk. It is essential to a good bot- 
tomry bond, that the debt be risked on the 
bottom and loss of the vessel. The Atlas, 
2 Hagg. Adm. 48, 52, 65; Abb. Shipp. 558; 
Jennings v. Insui*ance Co. of Pennsylvania, 
4 Bin. 244; The Draco [supra]; 3 Barn. & 
Aid. 50; The Mary [Case No. 9,187]; Hurry 
V. The John & Alice [Id. 6,923]; 2 Hagg. 
Adm. 57; Park, Ins. 552, 558; Pritchard v. 
Lady Horatia [Case No. 11,438]; Abb. Shipp. 
•203, 204; The Draco [supra]; 2 Dod. 8, 9; 
Rueher v. Conyngham [Case No. 12,106]; 
Hurry v. Hurry's Assignees [Id. 6,922]; Blaine 
■v. The Charles Carter, 4 Cranch [8 U. S.] 
328; 2 P. Wms. 3G7; Miller v. The Resolu- 
tion [Case No. 9,588]. An admiralty court 
.•also gets no jurisdiction over the case by 
the instrument being called a bottomry bond, 
unless it possess the essentials of one, such 
4xs the risk on the vessel just named. Tjie 
Emancipation, 1 W. Rob. Adm. 130. So, if 
there be no mai'ine interest in it, or if it be 
"to secure a bill of exchange for repairs, it 
may be valid as a mortgage, but no juris- 
diction exists then in admiralty as over a 
Tjottomry bond. 2 W. Rob. Adm. 110. There 
was no pledge of the vessel in that case as 
-a mortgage, but the vessel was described as 
bound, and held for payment, and it did not 
■give jurisdiction. The contract here has nei- 
ther any marine interest provided for, or any 
Joss of the vessel stipulated to cause the 
loss of the debt, and has no feature of a bot- 
tomry bond, exce"i>t its title, and the se- 
curity being on a vessel; and hence would 
give no admiralty jurisdiction over it as a 
bottomry bond in England. 2 P. Wms. 367. 
At some of the custom-houses in this coun- 
tiy and in India, and perhaps some other 
jilaces, a bond like this may be called a bot- 



tomry bond, when on a vessel's bottom as se- 
curity, and when only for legal interest, and 
payable at all events, though such is not the 
usual definition of such a bond in admiralty 
courts generally; and though it cannot have 
the high privileges of a real bottomry bond. 
The Draco [Case No. 4,057]; Jennings v. In- 
surance Co. of Pennsylvania, 4 Bin. 255; 2 
Hagg. Adm. 52, 54, 55. It may be good as a 
mere mortgage, but in that event it has no 
superiority or privileges over other mortgages, 
unless, as hereafter examined, it has some 
claims for higher respect in admiralty courts, 
by being a mortgage of a ship, and for a debt 
connected with maritime business. It is, 
then, in this case, a mere mortgage of a chat- 
tel. It is, then, of course, to be governed by 
all the rules, and the law in respect to other 
mortgages of such chattels, and the rights 
vmder it are to be settled at common law, un- 
less the subject-matter being a vessel, or the 
consideration being maritime, the courts of ad- 
miralty can get jurisdiction on that account. 
In England it seems to be well settled, that 
her courts of admiralty have no jurisdiction 
over the mortgage of a vessel, merely because 
the subject-matter is a vessel. 2 Browne, Civ. 
& Adm. Law, 95, note 33; Atkuison v. Mal- 
ing, 2 Dum. & E. [2 Terra R.] 462; The Draco 
[supra]; 1 Kent, Comm. 353; Hall, Adm. 135, 
137. Indeed, in England it was well settled 
before a recent statute, that courts of ad- 
miralty had no jurisdiction over mere mort- 
gages of vessels, even to enforce them, if 
claimed on the ground solely that they related 
to vessels. This came in question in 2 Hagg. 
Adm. 65, where the conveyance was void as 
a bottomry bond, but good, perhaps, as a mere 
mortgage. So, in 2 Browne, Civ. & Adm. 
Law, 95, note, it is said, that "a mortgage of 
a ship at sea," enables the mortgagee to 
bring trover in a court of law, but he cannot 
sue for her in admu'alty. Id. 133; 2 Durn. & 
E. [2 Term R.] 64, 642. Admiralty never de- 
cides on questions of property, as between 
mortgagee and owner. "Upon questions of 
mortgage the court of admiralty has no juris- 
diction." The Neptune, 3 Hagg. Adm. 132, 
133. By general principles of admiralty law, 
a similar conclusion is reached. To be sure, 
it is laid down broadly in some places, that in 
England the admiralty once had cognizance if 
the right to a ship was contested. Hall, 
Adm. 87; 3 O. Rob. Adm. 133, But it has since 
been resti'icted to maritime liens on ships, such 
as the wages of seamen and hypothecation. 2 
Browne, Civ. & Adm. Law, 406. The general 
test in contracts is not the thmg pledged, but 
the subject-matter for which it is pledged. 
Admiralty jurisdiction in contracts relates to 
the subjeet-matta', it is said, and in torts to 
locality. The Mary [supra]; Thackarey v. 
The Farmer [Case No. 13,852]; 3 Dum. & E. 
[3 Term R.] 269; De Lovio v. Boit [Case No. 
3,776]; Thomas v. Lane [Id. 13,902]. This 
means subject-matter of the contract, that l"*, 
the thing to be done being maritime, and not 
the object of a contract, as a ship. 2 Browne, 
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Civ. & Adm. Law, 107. It does not ex- 
tend to revenue seizures on land- [The 
Sarah] 8 Wheat [21 U. S.] 394. Nor matters 
of account between part owners of a vessel. 
2 Browne, Civ. & Adm. Law, 131, 132; [The 
Orleans v. Phoebus] 11 Pet. [36 XI. S.] 175. 
But it does, if the matter of the contract itself 
relates to navigation, though the conti-act be 
made on land. 2 Browne, Civ. & Adm. Law, 
90, 103; Zane v. The President [Case No. 18,- 
201]. It must be in its essence maritime, or to 
pay for maritime service. Plummer v. "Webb 
[Id. 11,233]. So are ransoms. Maisonnaire v. 
Keating [Id. 8,978]. So as to forfeiture of 
vessel under the state acts. 2 Cro. 406. So, 
for exporting arms against a prohibition by- 
statute. [U. S. V. La Vengeance] 3 Dall. [3 
U. S.] 297. So, as to pilotage. The Anne 
[Case No. 412]; [Hobart v. Drogan] 10 Pet. 
[33 U. S.] 108. But a mere dispute about a 
ship does not make a marine business, when 
mortgaged at home, or attached by a sheriff; 
—admiralty has nothing to do with it by a 
libel. 2 Browne, Civ. & Adm. Law, 116, note, 
ilost of the ancient and quaint distinctions, 
that to give jurisdiction over a contract, it 
must have been made at sea and not on land 
(2 Browne, Civ. & Adm. Law, 72); or must 
be a contract without seal (Id. 96); or must be 
one prosecuted in rem, are, in some respects, 
obsolete, compared with the test, that the 
matter of the contract itself, and not the ob- 
ject affected by it, must be maritime, or on 
marine business. 3 Story, Cont. 527-530; 2 
Browne, Civ. & Adm. Law, 90, 103, 107; De 
Lovio V. Boat [Case No. 3,776]; [ilartin v. 
Hunter] 1 WTieat. [14 U. S.] 335. 

The present contract is questionable as a 
maritime one in some respects on these gen- 
eral principles. Thus, a contract to buy or build 
a ship, ova mortgage of one is generally no mo e 
a maritime contract than one to build or buy 
or mortgage a house. Andrews v. Essex Ins. 
Co. [Case No. 374]. It must be a perfected 
maritime contract, and not an executory one, 
to lead to it. But when executed, a vessel may 
be mortgaged to secure a common note of 
hand, or liability for goods sold and delivered 
by a retail trader on shore. 2 Browne, Civ. 
& Adm. Law, 555, infra arguendo. In point 
of fact here, however, the consideration of 
this mortgage appears to have been an ac- 
count connected with navigation on advances 
chiefly for a voyage. But they were not so 
entirely, though that might furnish some 
ground for interference pro tanto, when a 
mortgage of a vessel for a difEerent kind of 
debt would not. But besides the cases before 
cited on the general principle in 2 Hagg. Adm. 
181, 182, —"fruit presei-ver,"— it was held, that 
the admiralty court wiU not enforce a mere 
mortgage of a ship, by ordering possession to 
be changed. So, 2 Dod. 288; 3 C. Rob. Adm. 
94, 135; 1 Dod. 240. 6 Geo. 4, was passed to 
enable a mortgagee to have a vessel sold to 
pay the debt. He is not an owner for any 
other purpose under that statute. In The 
Portsea (1827), 2 Hagg. Adm. 84, the coui-t 



refused to awara a share in the proceeds of a 
vessel before sold, if the mortgagee had never 
been in possession. It was not deemed proper 
to settle his interests in admiralty- The Ex- 
mouth, Id. 88, note. See Abb. Shipp. 2; 2 Ld. 
Raym. 983; 4 East, 319; 4 C. Bob. Adm. 1,. 
4; The Maiy [supra]. Now by 3 & 4 Vict. c. 
65, § 3, courts of admiralty may decide on the^ 
rights of mortgagees to ships, if they are 
under arrest, or their proceeds be in admiralty. 
The Dowthorpe, 2 W. Rob. Adm. 80, 81; The 
Highlander, Id. 109. But they could not do 
so before. 3 Hagg. Adm, 402; 2 W. Rob. 
Adm. 82. 

There is another objection to deciding such 
disputes here in admiralty, because they re- 
late merely to a vessel, and ^vlthout the aid 
of any statute as in England. It is, that 
where the title is disputed as to any thing, 
a court of admiralty will not interfere till 
that is settled elsewhere, especially if it re- 
late to a vessel only mortgaged, and not hy- 
pothecated in bottomi-y. They consider that 
they have not jurisdiction to settle disputed 
titles to property, unless they have posses- 
sion of the article, and the question as ta 
title arises then incidentally. 2 Browne, 
Civ. & Adm. Law, 98. On this the rule is 
more inflexible than in chancery, when asked 
to annul or enjoin against a contract. 2 
Browne, Civ. & Adm. Law, 430; The War- 
rior, 2 Dod. 288; 3 C. Rob. Adm. 133. 

To be sure it must appear to be a real 
conflict as to title, not a mere plea of it, not 
a mere colorable title. 2 Dod. 290. Where 
possession exists, a court will not tx-ansf er it 
to former owners, unless the sale is clearly 
shown to be fraudulent. Au action lies on 
the instance side for possession of a ship 
by a former owner against a purchaser 
abroad, when sold to raise supplies. But it 
is supposed that cases have occuired here 
where courts have allowed mortgages of 
ships to give jurisdiction, if to enforce them 
in rem, though the title is in dispute. And 
it is urged, that the English rules as to ad- 
miralty jurisdiction are no guide here. The 
Jerusalem [Case No. 7,293]; De Lovio v. 
Boit [Id. 3,776]. Rucher v. Conyngham [Id. 
12,106]. And it has been said, that an own- 
er may claim or any one interested, and have 
judgment of restitution of a ship. Dunl. 
Adm. Prac- 170; Gierke, Praxis Adm. 41. It 
has been held, that petitory as well as pos- 
sessoiy rights may be decided, among sev- 
eral, and thus save several suits at law. 
Hall, Adm. 81, 87. In The Tilton [Case No. 
14,054] jurisdiction was maintained over a 
libel to get possession of three-fourths of a 
ship, where the title was withheld from 
them. The contest was as to the validity of 
a sale of those parts. Bht that was a con- 
test between part owners, and on that ac- 
count gave jurisdiction. The jurisdiction is 
said to be clear where it concerns owners of 
ships as such. Godolph. Adm. 43. That is 
probably as to disputes between pai't own- 
ers. For otherwise it is said in England, 
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they usually refer tlie title to some other 
couil to settle, though at times it is decided 
Incidentally in changing possession, as he- 
fore explained. The Tilton [supra], and 
cases there cited; 2 Browne, Oiv. & Adm. 
Law, 112. In the United States, admiralty 
courts have gone into title in cases of sal- 
vage, bottomry, and forfeiture of marine in- 
terests, &c. The Tilton, and eases cited. But 
that does not settle the question here. In 
De Lovio v. Boit [supra], Judge Story says, 
that the admiralty still continues in England, 
"to entertain suits for the possession of 
ships." But if he means, that they do it 
except in cases of hottomry, or between part 
owners, or under express statutes, his idea 
does not seem supported by the books, and 
hence it ■will not answer from that case, or 
any English cases, to infer that a proceed- 
ing lies here by a mortgagee of a vessel to 
obtain possession of, and sell it, to pay the 
debt, when he is out of possession, and the 
debt or claim is disputed. Hurry v. The 
John [Case No. 6,923]. If this can be done, 
it must be on some other precedent, or on 
some general principles belonging rightfully 
to admiralty. 

Having thus seen, that the reasoning and 
practice abroad are against the exercise of 
jurisdiction by admiralty courts, over mere 
mortgages of ships, unless authorized by ex- 
press statutes to do it, and finding to my 
surprise no reported case here, where the 
jurisdiction has in such case been taken, and 
finding that this claim can be disposed of 
without settling that question, I do not feel 
disposed to decide on it positively without 
further examination. My present impres- 
sions are against it. The other grounds, on 
which it can be disposed of, are these. If 
a mortgagee, like Deshon here, could not 
prosecute his claim originally in admiralty 
against the vessel, because his debt is se- 
cured merely by a mortgage, and is contest- 
ed, yet jurisdiction over it as against these 
funds now already in admiralty, and for 
further distribution of them, may be up- 
held there, because that court has already 
obtained and duly exercised jurisdiction over 
the vessel and the proceeds on other grounds, 
and for other parties. Gardner v. The New 
Jersey [Case No. 5,233.] It has already, in a 
libel against this vessel, sustained it for sea- 
men's wages, and decreed, that this lien over- 
rides all others, and is to be paid first See 
The Sydney Cove, 2 Dod. 13; 1 Dod. 40. Next, 
that the last bottomry bond is to be paid 
in preference to any former ones, because 
the last is founded on the necessity of ad- 
vances or repairs to preserve the vessel, and 
insure her return and profitable use, and is 
tlius for the benefit of the holders of all 
previous bottomry bonds. The Mary [Case 
No. 9,187]; 1 Dod. 201, 289; 2 Dod. 2; 2 
Hagg, Adm. 89; De Lovio v. Boit [supra]. 
The last shall be first, therefore, in payment. 
2 Ha'gg. Adm. 65, note; Duke of Bedford, 
2 Hagg. Adm. 29i, 304; 7 Poth. Pandects, 
15FED.CAS. — 20 
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426. Having done this, it seems unobjection- 
able to order what is left to be paid over 
to any claimant, who shows a legal and 
equitable right to it. The only doubt as to 
this course arises from a remark in Dunl. 
Adm. Prae. 28; The Lfaitland, 2 Hagg. Adm. 
255. But this remark in Haggard is con- 
fined to cases where the claim is contested, 
and the court do not choose to decide it 
incidentally. Yet, in their discretion, we 
have already seen, that they will decide it 
sometimes, and uphold the mortgage claim. 
So in equity, sometimes, having got juris- 
diction of a case for one purpose, the court 
can proceed to act as to other objects, which 
might be prosecuted at law, and would not 
originally be sustained in eqxfity. Briggs v. 
French [Case No. 1,870]; [Massie v. Watts] 
6 Cranch [10 tJ. S.] 148; [Peirsoll v. Elliott] 
6 Pet. [31 U. S.] 95; 2 Brown, Pari. Cas. 39. 
On like principles in admiralty, if the court 
properly has jurisdiction, and sells an article, 
as a ship, it may decree some of the funds 
to claimants, whose claim was not an ad- 
miralty one, so as to sustain an original sale 
and jurisdiction to sell. 2 Browne, Civ. & 
Adm. Law, 81; 2 C. Rob. Adm. 236; 1 Ld, 
Raym. 152; 2 Ld. Raym. 983; The Mary 
[Case No. 9,187]; Belt, Adm. Prae. 58; Coul- 
ter V. L'Esperanza [Case No. 3,277]; [Ram- 
say V. Allegre] 12 "Wheat. [25 XJ. S.] 615, 
Justice Johnson; Conk. Prae. 155; The Mary 
Ford, 3 Dall. [3 U. S.] 198. If admiralty has 
possession of property, it may allow to be 
instituted other supplemental suits to as- 
certain who it goes to,— the proceeds of it, 
"remnants and surpluses." Andrews v. 
Wall. 3 How. [44 U. S.] 568, 573. So it is 
said : "A mortgagee undoubtedly at that time 
could not institute proceedings in the court 
of admiralty, but it is quite a different ques- 
tion whether he could not intervene to pro- 
tect his interest, when a suit was already 
instituted by parties competent to do so." 
2 W. Rob. Adm. 82. It was held, that he 
could so intervene before the late act of 
parliament. Case of The Dowthorpe. 

Sly conclusion, therefore, is, that a court 
of admiralty, after getting jurisdiction clear- 
ly, and selling a vessel, may distribute part 
of the proceeds to one, who could not have 
enforced the original sale through his lien, 
it not being by bottomry. A fund may be 
given in part to one, who has a lien on it 
at law, though not such a lien as could orig- 
inally be prosecuted in chancery. Harper v. 
The New Brig [Case No. 6,090]; Gardner v. 
The New Jersey [supra]. This was at first 
refused in England as to mortgagees not in 
possession. Dun v. Bates, cited in 1 Hagg. 
Adm. 84, 88. But in a case like this, I think 
it would be done there now, and would be 
deemed harsh and unnecessai-y to turn a 
party over to other proceedings, when clear- 
ly entitled to the funds now before the court. 
The Packet [Case No. 10,655]. But it is fur- 
ther and finally urged against paying these 
proceeds to Deshon, that his mortgage is 
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void for not being duly recorded as a mere 
mortgage of a chattel, and not treating bis 
lien as a bottomry. As a mortgage, it is 
necessary to be recorded. The Draco [Id. 
4,057]- Though no notice is required to be 
given of a lien on a vessel, to make it valid. 
Daniel, Oh. Prac. 70, 77. Yet a mere mort- 
gage must be recorded in conformity to the 
statutes of the state of Massachusetts, ex- 
pressly requiring such conveyances to be 
recorded, unless possession accompanies the 
mortgage. This vessel was not taken pos- 
session of and retained byDeshonat the time 
of the conveyance, nor was the latter record- 
ed till the mortgagors had failed, and an as- 
signee been appointed to receive their ef- 
fects, and public notice given of his appoint- 
ment. The insolvent system of this state 
provides for a convej'ance to the assignee of 
all the estate of the debtor. Act April 23, 
1S3S; 2 Eden, Bank. D. 177. 

A'ow this undoubtedly passed a title to all 
which belonged then to the debtor, but noth- 
ing more, except in cases of property, which 
the debtor may have conveyed to defraud 
creditors. It does not mean to dissolve valid 
mortgages, and insolvent systems usually do 
not dissolve them. 2 Hagg. Adm. 57; Edw. 
Adm. 118, 239; 2 Mete. [Mass.] 2oS; 3 Sletc. 
[Mass.] 239; 4 Mete. [Mass.] 346. Here this 
vessel had been duly conveyed to Deshon In 
mortgage. The deed, though unrecorded, 
was valid as between the paities. The as- 
signee stands in the shoes of the debtor in 
such case. The debtor is civilly dead as to 
his estate, and the assignee is his representa- 
tive like an administrator on the estate. 
Mitchell V. Winslow [Case No. 9,673]; In re 
McLellan [Id. 8,894]. He is a privy in inter- 
est, and he has failed to make any satis- 
factory proof of fraud in the mortgage by 
the former owners to Deshon. The assignee 
has only the equities which the debtor had, 
vexcept, as he is acting for the benefit of the 
jci*editors, when he can, in case conveyances 
have been made, which are fraudulent or 
against them, set them aside. He is not like 
a particular assignee or purchaser for a val- 
uable consideration, but as any other as- 
signee by operation of law, an administrator, 
or executor, or insurer to whom property has 
been abandoned. 9 Ves. 100; [Bayley v. 
Greenleaf] 7 Wheat. [20 U. S.] 56; 2 Story, 
Eq. Jur. § 1229; 10 Johns. 63; 6 Mann. 24; 
2 Hill, 229. In France, by la.ws of Louis 
XIV., § 25, art. 2, all vessels are liable for 
debts of the last owner, till they make one 
voyage, unless sold by a judicial sale. See 
Laws, p. 298. It is true, that some of De- 
shou's claims might not be good, and of a 
character to sustain a bottomry bond, but 
they were all proper enough for a mortgage, 
and though not taking possession by the 
mortgagee, may be slight evidence of fraud, 
or some badge of it, as in cases of absolute 
sales, It has been considered one badge of 
fraud since Twynne's Case in Coke, yet It 
is not per se fraud. And, in case of a ves- 



sel furnished thus with means to go to sea, 
the very design and nature of the advances 
show, that the possession for the voyage 
was to be retained by the mortgagor. Gray 
V. Jenks [Case No. 5,720]. Any other suf- 
ficient reason for not changing possession 
in ease of a mortgage sufiiceth. See cases 
in Almy v. Wilbur [Id. 256]; Haven v. 
Low, 2 N. H. 13. But a vessel should be 
taiten possession or after the voyage by tne 
mortgagee or vendee, as was done here. 
Gray v. Jenks [supra]; 4 Pick. 288, 389; 2 
Pick. 599; 17 Mass. 110; 2 Durn. & E. 
[2 Term R.] 485; 9 Johns. 337; 3 Cow. 166; 
4 Bing. 458; Wheeler v. Sumner [Case No. 
17,501.] This mortgage did not purport to 
be an absolute sale on its face; and a secret 
agreement made and proved to the contraay, 
like the case cited from Parker v. Pattee. 4 
N. H. 170; Wend. 596; but it is on its face 
a mortgage. If never recorded, then, it 
would be good against the debtor, and when 
not fraudulent, good against his assignee 
in bankruptcy. See Almy v. Wilbur, beforo 
cited. Where, under some English registr.j 
acts, sales are not valid at all unless record- 
ed, the rule would be different on account of 
the express language used to the contrary. 
2 East, 399, 400; Weston v. Penniman [Case 
No. 17,455]. See, also, bearing on this, 2 
Hill, 628; 5 Hill, 16; 1 Denio, 163. But it is 
weU settled here, that mortgages, whether of 
real or personal estate, not recorded, are 
good between the parties. And it is as well 
settled, that they are good against their as- 
signs under bankrupt and insolvent sys- 
tems, though not recorded till after their ap- 
pointment. Briggs V. Parkman, 2 Mete. 
[Mass.] 267. The assignee of a bankrupt in 
these cases stands in his shoes. The St. Ca- 
therine, 3 Hagg. Adm. 253. Let the claim of 
Deshon, then, be enforced as to the proceeds, 
and that of Leland as well as of the assignee 
be dismissed. 



LELAND OMERCHANTS' NAT. BANK v.). 
See Case No. 9,452. 



Case l^o. 8,238. 

LELAND V- PLATT. 

[The case- reported under above title in 16 N. 
B. R. 505, is the same as Case No. 8,235.] 



LELAND OONION PAPER COLLAR CO, 
v.). See Case No. 14,394. 

LELAND, The ANNIE. See Case No. 421. 

LEMING (CITIZENS' NAT. BANK v.). See 
Case No. 2.733. 



Case "No, 8,239. 

LEMIX V. HARMONY SOCIETY. 

[Cited in. Nachtrieb -v. HarmOny Settlement, 
Case No. 10,003. Nowhere reported; opinion not 
now accessible.] 

[Decided by GRIER, Circuit Justice.] 
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Case No, 8,S39a. 

LEMMONS V. GHOTEAU. 

[Hempst 8oJ i 

Superior Court Territory of Arkansas. Nfiv., 

1829; July, 1830. 

Notes — Action against Assigxob— Diligence in 

Pboseouting Makek — Maker not Found. 

1. The assignee of a note must use due dili- 
gence, by prosecuting the maker to insolvency, 
or show some sufficient excuse for the failure, 
before he can hold the assignor liable. 

2. That the maker is a transient and unsettled 
person, without aTerring insolvency, is not suffi- 
cient to excuse the holder from using due dili- 
gence. 

At law. 

Before JOHNSON, BATES, ESKRIDGE, 
and TRIMBLE, JJ. 

JOHNSON, J. This is an action brought 
by [James] Lemmons to recover of [Au- 
gustus] Choteau, upon an assignment which 
the latter made to the former, of a note exe- 
cuted by William S. "Williams. The note of 
Williams bears date the 5th of October, 1824, 
was payable the 25th of December following, 
and was assigned by Ohoteau to Lemmons 
the 6th of October, 1824. The declaration 
of Lemmons nowhere suggests that he has 
exercised any diligence by prosecuting a 
suit against the maker of the note. It 
states that when the note became payable, 
he made diligent search after Williams, the 
maker of the note, and has continued to 
make diligent inquiry for said Williams up 
to the time of bringing this suit, but could 
not find him; and avers that Williams, at 
the time of the assignment, was not a citi- 
zen or resident of this ten-itory, nor at this 
time resides in this territory; and that he 
never did reside in this territory, nor has he 
any property here whereon to make or col- 
lect the amount of the note, or any part of it. 

The doctrine has been long settled by a 
imlform current of decisions in the states 
of Virginia and Kentucky, upon a statute 
in all respects analogous to ours, that the 
assignor of a bond or note is liable upon his 
assignment in the event of a failure to ob- 
tain payment of the bond or note, after due 
diligence has been used by the assignee to 
coerce payment If the question were now 
presented for the first time, it might admit 
of great doubt, whether, according to com- 
mon law principles, the assignor would be 
responsible where the debt assigned was 
just and fair, and the failure to obtain pay- 
ment resulted alone from the insolvency of 
the maker of the bond or note. It cannot 
be asserted that there is a failure of the con- 
sideration because the right to a just debt 
is Sold and transferred, and the inquiry 
arises, whether the assignor or the assignee 
takes upon himself the risk of the insolven- 
cy of the obligor or payor. I should incline 
to the opinion that where the parties were 

1 [Reported by Samuel H. Hempstead, Esq.] 



silent, the law would cast the risk upon the 
purchaser of the bond or note, and would 
not raise an implied contract on the part Qf 
the assignor, that he took upon himself and 
insured the solvency of the obligor or maker 
of the note. But this question I consider at 
rest, by the decisions referred to, as well as 
hy the previous decisions, of this court. We 
have repeatedly held that the assignor is lia- 
ble to the extent of the sum received by 
Mm, upon a failure on the part of the as- 
signee to obtain payment after the use of 
due diligence. The question in this case is, 
whether that diligence which tlie law re- 
quires has been used. In the case of 
Brinker v. Perry, 5 Litt. (Ky.) 194, the court 
says, "that, in general, due and proper dili- 
gence by suit against the maker of a note 
must be employed by the assignee to enable 
him to have recourse against the assignor, 
cannot at this day be doubted." The neces- 
sity of doing so has been repeatedly decided 
by this court, and as a general principle 
must now be considered as incontrqvertibly 
settled. To this general principle there are, 
no doubt, exceptions. Does the case at bar 
fall within any one of those exceptions? 
The allegations in the case just referred to, 
were, that when the note became payable. 
Moody, the maker, had left, and continued 
out of the state for many months, and is 
still out, so that the amount could not be 
recovered of him. The averments in this 
declaration are, that the plaintiff has made 
diligent search for Williams, the maker of 
the note, but has been unable to find him; 
that Williams at the time of the assignment, 
and ever since, has not resided within this 
territory. In the case of Brinker v. Perry, 
the maker of the note "was out of the state 
when the note became payable, and was out 
at the commencement of the suit In the 
case at bar, precisely the same facts are al- 
leged. The only difference in the two cases 
is, that it is averred in the present case that 
the plaintiff has made diligent search for the 
maker of the note, from the time it became 
due until the institution of this suit. 

The court of appeals of Kentucky, in the 
case referred to, say: "It is unimportant 
whether the declaration be understood to al- 
lege the fact of the maker of the note having 
removed from the state, or only absented 
himself on a temporary occasion. In either 
case the principle is the same, and in neither 
case can there be a recovery against the as- 
signor, without due diligence, by suit, hav- 
ing been exercised against the maker of the 
note. If the absence was merely temporarj', 
there was nothing to prevent Brinker from 
suing the maker of the note, and if there 
was a permanent removal, as it is alleged. ^to 
have taken place before the note was as- 
signed, he must be understood to have un- 
dertaken to pursue the maker of the note, 
by suit, in the country to which he had re- 
moved, before recourse could be had against 
the assignor." Apply this doctrine to the 
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case now before us. If the maker of the 
note resided out of the limits of this terri- 
tory, as is alleged in the declaration, at the 
time the note was assigned to the plaintiff, 
he must be undei-stood to have undertaken 
to pursue the maker of the note, by suit, in 
the counti"y where he did reside, before he 
could have I'^ourse against the defendant. 
The two cases are exactly similar, and the 
only diversity that could be imagined, con- 
sists in the allegation of the diligent but un- 
successful search after Williams, the maker 
of the note, and that is an avei"ment wholly 
immaterial, and can have no bearing in the 
case. The ease of Brinker v. Peri-y, I con- 
sider as authority of high character, and 
precisely in point, without a shade of differ- 
ence; and on that I am clear that the demur- 
rer to the declaration should be sustained. 
Demurrer sustained. 

The plaintiff amended his declaration, to 
which there was a demurrer, which -was de- 
termined before JOHNSON, BATES, ESK- 
RIDGE, and CROSS, JJ., July, 1830. 

JOHNSON, J. A demurrer having been 
sustained to the declaration in this case at 
a former term, an amended declaration has 
been filed by the plaintiff, to which the de- 
fendant has again demurred. The aver- 
ments in the former declaration were, that 
the plaintiff had made diligent search for 
Williams, the maker of the note, and could 
not find him, and that he never did reside 
in this territory, nor has he any property 
whereon the said amount or any part of it 
could be made or collected. Upon these 
averments this court decided that the plain- 
tiff failed to show the use of that diligence 
to recover the debt against Williams, which 
entitled him to recover upon the assignment 
made by the defendant. The ground of that 
opinion was, that as the plaintiff himself al- 
leged that AVilliams was a non-i-esident at 
the time of the assignment of the note, he 
was bound to pursue him to the country 
where he did reside, or where he might be 
found, and there bring suit against him, and 
pursue him to insolvency, before he could 
have recourse against the assignor. In this 
opinion we were fully sustained by the case 
of Brinker v. Perry, 5 Litt [Ky.] 194. Is 
the case materially varied by the amended 
declaration? What are the averments? 
That the plaintiff has made diligent search 
for Williams, and has not been able to find 
him, or any property upon which to levy an 
attachment; that he has not been able to 
find any fixed residence of Williams, but 
that before the note became due, AVilliams 
went beyond the limits of this territory into 
the Osage Nation of Indians, and has lived 
there ever since, so that no legal process 
could be served on him, nor could he be 
compelled in the Osage country to pay any 
part of the note, and that Williams is a 
wanderer in that Nation, and has no special 
place of residence. 



The plaintiff in the preceding allegations 
does not inform the court that Williams re- 
sided in this country at the time the defend- 
ant assigned the note. If that averment 
was made, and also the averment of the sub- 
sequent removal of Williams from this ten-i- 
tory, and that he had gone to parts un- 
known to the plaintiff, or that he was in- 
solvent, these allegations might dispense 
with the averment of the use of due dili- 
gence by suit, and entitle the plaintiff to 
maintain the action. But the averments 
are, that Williams executed the note in this 
territory, and shortly after went beyond our 
limits into the country belonging to the 
Osage Indians, and has there wandered ever 
since. The fact that Williams is a tran- 
sient person or wanderer, and cannot be 
found, if he was so at the time the note was 
assigned, does not excuse the use of dili- 
gence ,by suit, for if the plaintiff received 
the assignment of a note executed by a per- 
son thus transient and wandering, he must 
be understood to have undertaken to search 
for and find him and bring suit against him 
to coerce the payment of the note. Where 
a man receives a note by assignment upon 
a person residing in a different state or 
country, he is bound to sue the obligor of 
the note in the country where he resides, if 
he cannot be found elsewhere; and where a 
person takes a note by assignment upon a 
transient and unsettled person, having no 
fixed place of residence, he impliedly under- 
takes to find the obligor or maker of the 
note, and to bring suit against him before 
he can have recourse against the assignor. 
It is, however, contended that in the Osage 
Nation of Indians, there is no mode of coer- 
cing the payment of a debt. The answer is, 
that the plaintiff has not averred that the 
payment of a debt cannot be coerced in the 
Osage Nation, and if he had made the aver- 
ment it could not avail him, unless he had 
also averred the insolvency of Williams; 
for the defendant is liable upon the assign- 
ment, only in the event of the maker of the 
note being unable to pay it. Demurrer sus- 
tained. 

NOTE. If the maker is notoriously insolvent, 
so that a suit would be fruitless, the assianee is 
not bound to sue him, before he can resort to 
the assignor, because the law never requires an 
useless act. Saunders v. Marshall, 4 Hen. & II. 
455. 



Case No. 8,239b. 

LEMMONS V. FLANAKIN. 

[Hempst. 32.] i 

Superior Court, Territory of Arkansas. Oct., 
1825. 

CoxTKACT— Absurdity — Want of Consideration 
—Contra Bonos Mores. 

1. Ij. and F. agreed to run a horserace, and it 
was stipulated that if either failed to run the race, 
the obligation for six cows and calves should be 

1 [Reported by Samuel H. Hempstead, Esq. I 
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in full force against the other; held, that this 
contract was absurd in its terms; that the court 
would not reform it according to the supposed 
intention of the parties, and that no action would 
lie upon it. 

2. Where there is ambiguity in a contract, the 
court will search out if possible the intention of 
the parties, and enforce it accordingly; but a con- 
sti-uction which would impose a liability on one 
party when the letter fixes it on the other, cannot 
be tolerated, and especially where the contract is 
without a valuable consideration, and immoral 
in its tendency. 

Action of covenant. 

Before JOHNSON, SCOTT, and TRIJIBLE, 
JJ. 

OPINION OF THE COURT. This was an 
action ot covenant, brought on a penal obli- 
gation for failure on the part of Flanakin to 
run a horserace. The plaintifiC has made pro- 
fert of the obligation, and after setting out 
the terms of the race, states the condition, 
substantially as expressed in the obligation. 
It is also alleged that Lemmons was ready 
and offered to perform the condition on his 
part, and that Flanakin failed and refused 
to run the race according to the condition of 
the obligation. The allegation as^to the fail- 
Tire to run the race is as follows, namely: 
"And it was then and there by the aforesaid 
parties further agreed, that should either of 
them fail to run agreeable to the said obliga- 
tion, that the same for six cows and calves 
was to be in full force and virtue against the 
other." This allegation conforms to the con- 
dition of the obligation, and the defendant 
by his demurrer questions the right of the 
piaintifE to maintain this action. He urges 
that, agreeable to the literal reading of the 
obligation, the party who failed to comply 
with the condition would have the right of 
action against the other; in other words, 
that it is not in force against him who fails 
lo run, but against him who complies with 
the condition. This unquestionably is the 
literal reading. For the plaintiff it is urged, 
that it was obviously a mistake in the scriv- 
ener, and that the court should disregard the 
words and construe the obligation according 
to what may be supposed to have been the in- 
. tention of the parties; that is, that it should 
be in full force and virtue against him who 
failed to comply, contrary to the letter, that 
it "should be in full force and virtue against 
the other." When there is ambiguity we will 
search out, if possible, the true intention and 
meaning of the parties, and enforce the con- 
tract in confoimity with that intention and 
meaning. 11 Coke, 34; 1 Term R. 313. But 
certainly we cannot adopt a construction in 
direct violation of the reading and letter of an 
obligation, nor can we say that, under certain 
circumstances, one party shall be liable to 
the penalty of an obligation when it is ex- 
pressed that the other shall be. 1 Term R. 
51, 52; 6 East, 518; 9 East, 101. The least 
that can be said of this contract is, that it 
is absurd in its terms, and however much 
the court, for the purpose of doing justice to 
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botn parties, might be disposed to rectify a 
mistake in a contract, entered into in good 
faith and for a full and valuable considera- 
tion, yet, we do not feel authorized or re- 
quired to go the same length in support of one 
without a valuable consideration, absurd on 
its face, and immoral in its tendency. We 
think this action cannot be maintained, and 
therefore the demurrer must be sustained, 
and judgment entered for the defendant. 
Judgment accordingly. 



Case No. 8,S40. 

LEMOINE V. BANK OF NORTH 
AMERICA. 

[3 Dill. 44; 1 7 Chi. Leg. News, 18; 20 Int Rev. 

Rec. 153; 1 Cent. Law J. 529; 22 Pittsb. 

Leg. J. 47.] 

Circuit Court, E. D. Missouri. Sept. Term, 1874r 

AccoMJiODATiON Indoksements bt Parthekships 
— PowEK op Partseb— Notice. 

1. If the maker of an indorsed note carries it 
to a bank for discount on his own account, this 
is notice to Ihe bank that tlie indorsement thereon 
appearing is an accommodation indorsement. 
Such is the presumption of law if there is noth- 
ing in the transaction to repel it. 

[Cited in Third Nat. Bank v. Harrison, 10 
Fed. 252.] 

[Cited in National Park Bank v. German- 
American Mut. Warehouse & Security Co., 
116 N. Y. 293, 22 N. E. 567.] 

2. If such indorsement be that of a firm, the 
bank discounting the note under such circumstan- 
ces must, at its peril, ascertain whether there 
was any special authority, express or implied, 
for one partner to sign the partnership name as 
an accommodation indorser. 

[Cited in West St. Louis Sav. Bank v. Shawnee 

County Bank, Case No. 17,462.] 
[Cited in Hendrie v. Berkowitz, 37 Cal. 113; 

National Bank of Commonwealth v. Law, 

127 Mass. 75.] 

[Appeal from the district court of the 
Fnited States for the Eastern district of 
Missouri.] 

This is a contest between the Bank of 
North America, of St. Louis, and [.T. B. S. 
Lemoiue] the assignee of Eariekson & Boyd, 
bankrupts, respecting the liability of that 
firm on the indorsement of the name of the 
firm upon two promissory notes. A copy of 
one of these notes is as follows: "St. Louis, 
June 11, 1873. Sixty days after date we 
promise to pay to the order of Eariekson & 
Boyd thirty-five hundred dollars, &c., at the 
Bank of North America, St. Louis, Mo. 
(Signed) White Brothers." Indorsed: "Ear- 
iekson & Boyd." The other note is for $2,- 
500, dated June 17, 1873, at sixty days, with 
the same names as makers and indorsers 
as the note above copied. From the evi- 
dence before it the district court found that 
the bank was entitled to have the amount 
of the two notes [?6,000 in all] 2 allowed 
against the firm assets. [Case'ninreported.J 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [From 7 Chi. Leg. News, 18.] 
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The assignee appealed under the eii'hth sec- 
tion of the bankrupt act [of 1SG7 (14 Stat. 
520)], and in this court new pleadings Tvere 
filed as in an action at law by the bank upon 
the indorsement. The question is whether 
the indorsement is binding upon the firm 
in favor of the bank. From the evidance 
the court below found the facts to be as 
follows: 

Special Finding of Facts by the Court. 

On the first day of January, 1873, the 
bankrupts, John K. Earickson and J. Will 
Boyd, formed a partnership under the firm 
name of Earickson & Boyd, and by articles 
of co-partnership both partners were pro- 
hibited from signing the firm name for the 
security or accommodation of third parties, 
and it was further stipulated that Earick- 
son should have exclusive charge of the 
tobacco factory of the firm, and Boyd exclu- 
sive charge of the office and finances. The 
firm did not need, nor did they obtain any 
accommodation or borrow any money, ex- 
cept on drafts drawn against their sales o£ 
tobacco, which they sometimes discounted in 
bank. The Bank of Noi-th America had no 
knowledge or notice whatsoever of any of 
the above facts. The firm of Earickson & 
Boyd failed about the first of July, 1873, 
owing about sixty thousand dollars, of which 
amount only about thirty-five hundred dol- 
lars was legitimate indebtedness; the resi- 
due of the indebtedness having been created 
by Earickson, without Boyd's knowledge or 
consent, by using the firm name on commer- 
cial paper for his, Earickson's, private bene- 
fit, or by indorsing for White Bros., a firm 
not connected in any way with Earickson & 
Boyd. White Bros, were also accommoda- 
tion indorsers on paper drawn in the name 
of Earickson & Boyd, by Earickson, and the 
firm received no benefit therefrom; on the 
contrary this was done without Boyd's 
knowledge or consent. The only circum- 
stance coming to the knowledge of Boyd 
calculated to arouse his suspicions of his 
partner's wrong doings happened in March, 
1873, when two or tliree bank notices came 
into their office, and knowing the firm had 
no paper out, he charged Eai-ickson with 
having used the firm's name for his own 
private purposes. Earickson admitted he had 
done so in that instance, declared he had 
not in any other and would not again, that 
he had ample means to take up that paper 
and would do so. Boyd told him if that 
occurred again he would dissolve the firm. 
Earickson took up that paper and Boyd 
knew of no other paper having been given 
until after the failure of White Bros, on the 
30th of June, 1873. Of these facts, how- 
ever, the bank had no knowledge whatever. 
The notes ujpon which the claim is founded 
were made by White Bros, payable to the 
order of Earickson &, Boyd and indorsed 
with the firm name of Earickson & Boyd 
by Earickson but without the knowledge of 



Boyd. White, one of the firm of White Bros., 
met a director of the bank in the street on 
the way to the bank to attend a meeting 
of the board, handing him the note, told him 
there was a note he would like to have 
"done" for him. The director took the note 
and laid it before the board and it was dis- 
counted, some of the members of the board 
stating that they understood Earickson & 
Boyd were a very good and responsible firm; 
both notes were presented and discounted in 
the same manner and about their respective 
dates, but through different directors, the 
conversation with each being in substance 
the same, and in each ease the proceeds 
were placed to the credit of Earickson & 
Boyd, and so entered on the books of the 
bank, according to the uniform custom of 
the bank, they being the last indorsers on 
the paper. The money was drawn from the 
bank on the checks of Earickson & Boyd, 
signed in the handwriting of Earickson, 
which checks were drawn to the order of 
White Bros, and indorsed by them. 

These checks are as follows: 

"St. Louis, June 11th, 1873. Bank of North 
America: Pay to White Brothers thirty-four 
hundred thirty-seven dollars aud seventy- 
nine cents. §3,437.79. Earickson & Boyd." 
Indorsed: "White Brothers." 

"St. Louis, June 17th, 1873. Bank of North 
America: Pay to White Brothers, proceeds 
discount, twentj^-four hundred fifty-five dol- 
lars and fifty-five cents. Earickson & Boyd." 
Indorsed: "White Brothers." 

The notes were duly protested, and due' no- 
tice given of their non-payment. Boyd was 
ignorant of all these transactions nor does 
it appear that the bank had any knowledge 
of the connection or relations of the two 
firms of White Bros, and Earickson & Boyd, 
except what appears on the paper in ques- 
tion. In this court the counsel for the re- 
spective parties filed a stipulation that the 
case should be submitted to the court upon 
the above statement, which should be taken 
as an agreed statement of facts for all the 
purposes of this ease. 

J. G. Chandler, for the assignee. 
John R. Shepley, for the bank. 

DILLON, Circuit Judge. On the facts 
found by the district court, upon which, by 
stipulation, the cause is submitted to this 
court, it is to be taken as true that the notes 
In question were indorsed with the firm 
name of Earickson & Boyd solely for the ac- 
commodation of White Brothers, the mak- 
ers, without any consideration to the in- 
dorsers therefor. 

It is also to be taken as true that this In- 
dorsement of the firm name was made by 
Earickson, without the knowledge or con- 
sent of Boyd and against the express stipiv 
lation on this subject In their articles of co- 
partnership, and that the notes when thus 
indorsed were returned to the possession of 
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tlie makers, from whom the hank received 
them and at whose instance it discounted 
them, and who, through the cheeks of Earick- 
son, drawn in the firm name, received the 
proceeds of the transaction. There is no 
finding or agreement that the indorsement 
of the firm name was made in accordance 
with any habit of dealing of the firm known 
to Boyd, or that there was witli Boyd's 
knowledge such a course of dealing as re- 
spects accommodation indorsements in the 
firm name as to justify an inference of 
Earickson's authority to bind the fii-m In 
this manner. 

I concede that in favor of third persons 
acting in good faith it is a presumption of 
law that notes indorsed in the name of the 
firm were indorsed on the partnership ac- 
count, and hence the indorsement on the 
notes in question will bind the firm, unless 
It appears that the bank had notice that the 
indorsement was made outside of the pai*t- 
nership affairs. Story Notes, § 72; Byles, 
Bills, 47; Austin v. Vandermark, 4 Hill, 259, 
262, per Nelson, C. J. But inasmuch as the 
settled rule of law is thai it is not within 
the general scope of one partner to bind the 
firm by contracts of suretyship or to issue 
accommodation paper in the name of the 
firm for third persons, if the bank had no- 
tice that this was an accommodation in- 
dorsement, the burden of proof is upon it to 
show the assent of the other partners (either 
expressly or from the firm's course of deal- 
ing in this respect) or their subsequent rati- 
fication. Byles, Bills, 47, and cases cited in 
the notes. If, therefore, the bank discount- 
ed these notes without notice of the fact that 
the name of the firm had been indorsed up- 
on them by one of the partners without the 
consent of the other and for the accommoda- 
tion of the makers, it is entitled to hold the 
firm upon the indorsement, although in point 
of fact it was placed there by one of the 
partners in fraud- of the rights of his co- 
partner, or without authority from him. 

And the question on which the case turns 
is whether the bank had such notice, for it 
is not attempted to show that Earidcson had 
authority from Boyd, express or implied, to 
make the indorsement. The bank is sought 
to be affected with such notice by virtue of 
the fact that after the notes bore the in- 
dorsement of the firm they were in the hands 
of the makers, who met one of the directors 
of the bank when on his way to a meeting 
of the board of directors, and giving him the 
notes asked him to have them discounted for 
the makers. It does not appear that the di 
rector informed the board of whom he had 
received the notes, but this is not material, 
for the learned counsel for the bank con- 
ceded on the argument that he supposed the 
luw to be that the beard or the bank would 
be chargeable with the knowledge of the 
director thus obtained. 

Thus viewed, the real question in the case 
is reduced to this: Does the fact that the 
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maker is in poFsession -of a note before ma- 
turity, indorsed by another, affect the bank 
that receives it from the maker and dis- 
counts it for him, with the notice that it was 
indorsed for the maker's accommodation? 

At the bar coimsel stated tnat they had 
been unable to find any adjudged cases up- 
on the exact point, and they argued it on 
general principles. In view of the nature of 
the notice required to defeat the rights of 
the holder for value of commercial paper, 
as settled by the supreme court of the Unit- 
ed States in Goodman v. Simonds, 20 How. 
[61 U. S.] 343, I was at first impressed in 
favor of the banlc; but subsequent reflection 
has brought me to an opposite conclusion. 
To make accommodation paper is so entire- 
ly extra the business of a co-partnership 
and the legitimate authority of a partner, 
that the presumption is against, and prop- 
erly against, the power of one partner thus 
to bind his co-partners; for suretyship, it 
has been well remarked is "a. contract 
which carries with it a lesion by its very 
nature." Louisiana State Bank v. Orleans 
Nav. Co., 3 La. Ann. 294. Therefore when a 
bank has knowledge that an indorsement of 
the name of a firm is an accommodation in- 
dorsement it is bound at its peril to ascer- 
tain whether the members of the firm on 
whom it intends to rely assented to this use 
of its name. This it can easily do. While 
on the other hand, if the bank were en- 
titled to presume that the other members of 
the firm assented, the presumption would in 
many instances, as in the case before us, 
be contrary to the fact, and highly disas- 
trous to innocent partners, who would be 
without the means of guarding against the 
fraudulent use of the co-partnership name 
in unauthorized transactions. 

If the facts of the case as found by the 
district com:t be considered there can be 
little dolibt that the bank knew the dis- 
count was for the benefit of White Brothers, 
and consequently that the indorsement of 
Barickson & Boyd was presumptively, as it 
was in fact, for the accommodation of the 
makers. 

On examination I find several cases dis- 
tinctly asserting this lo be law, and have not 
met with any holding a different view. 
When a note not due is taken by the makers 
to a bank for discount for their account, 
with an indorsement thereon, the presump- 
tion, unless there is something in the trans- 
action to rebut it, is that the indorsers are 
sureties for the maker, and that they did not 
indorse it In the ordinary course of busi- 
ness. Upon this subject Mr. Chancellor 
Walworth, in Stall v. Catskill Bank, 18 
Wend. 478, holds this language: "If, there- 
fore, it appears from the face of the paper 
that the partnership name is signed as sure- 
ty for some other person, the party who 
takes the note from such person has actual 
notice of the fact that it is not signed in the 
ordinary course of partnership business. He 
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must, therefore, at his peril, mate the neces- 
sary inquiries and ascertain that there is 
some special authority for one partner to 
sign the partnership name as such surety, 
express or implied. So if the drawer of a 
note carries it to the bank to get it dis- 
counted on his own account, or transfers it 
to a third person, with the name of the firm 
indorsed thereon, the transaction, on its 
face, shows that it is a mere accommodation 
indorsement, or the note would not be in the 
hands of the drawer; and the bank or per- 
son who thus receives it from the drawer 
being thus chargeable with the notice that 
the firm are mere sureties of the drawer, 
and that it has not passed through their 
hands in the ordinary course of partnership 
business, the members of the firm, who have 
been made sureties without their consent, 
are not liable to such holder of the note." 

This language was quoted and approved 
by Mr. Chief Justice Sawyer in giving the 
judgment of the supreme court of California 
in Hendrie v. Eerkowitz (1869) 37 Cal. 113, 
and in which the court distinctly held, in a 
ease precisely like the one now before the 
court, that the presumption was that the in- 
dorsement was an accommodation indorse- 
ment, and that the burden of proving the 
consent of the member who did not write 
the indorsement is upon the holder. So, in 
Overton v. Hardin (1869) 6 Cold. 375, the 
supreme court of Tennessee said: "There 
can be no doubt that the possession of an 
indorsed note by the maker is presumptive 
evidence that it was indorsed for his ac- 
commodation. Edw. Bills, 103, 105; Brown 
V. Taber, 5 Wend. 566; Brwin v, Shaffer, 9 
Ohio St. 43." In this last case Brinkerhoff, 
J., says: "That although an indorsed note in 
the hands of the maker after due is pre- 
sumed to have performed its office, and to 
have been paid off and taken up by the 
maker, yet no such presumption arises in 
the case of such a note before due; but that 
on the contrary, in such case, it is a matter 
of legal presumption that the note is unsatis- 
fied, and is indorsed and placed in the hands 
of the maker lor his accommodation. Wal- 
lace V. Branch Bank of Mobile, 1 Ala. 565; 
Mauldin v. Branch Bank of Mobile, 2 Ala. 
502; Stall v. Catskill Bank, 18 Wend. 478." 
See, also, language of Mr. Justice Nelson in 
Bank of Rochester v. Bowen, 7 Wend. 159; 
Byles, Bills, 47, and note. 

The amount of the notes less the discount 
was, in accordance with a usage of the bank, 
placed to the credit of the last indorsers, in 
this case Earickson & Boyd, and was drawn 
out on the two checks of Earickson & Boyd, 
signed by Earickson, without the knowl- 
edge of Boyd, in favor of White Brothers. 
One of these checks showed on its face that 
it was for the proceeds of the note discount- 
ed, and the amount of each showed that it 
was for the note transactions. It is insisted 
that this makes the indorsement binding on 
both. This view rests upon the grovmd of 



ratification by Boyd; but the essential ele- 
ment of knowledge on his part, both of the 
fact of the indorsement and of the check be- 
ing drawn, is wanting. The checks do not 
therefore change the rights of Boyd, or make 
binding upon him his partner's act in in- 
dorsing the firm's name to the notes in ques- 
tion. The district court erred in holding 
that the two notes were a claim upon the 
firm assets. The indorsement is alone bind- 
ing upon Earickson. Judgment accordingly. 

_ The court entered a judgment reversing the 
judgment below and entering a judgment against 
Earickson alone, and ordering a transcript there- 
of to be sent to the district court. Same priiiei- 
ple applied: See West St. Louis Sav. Bank v. 
fehawnee County Bank [Case No. 17,402J. 



Case No. 8,S41. 

LEMON V. BACON. 

[4 Crancfa, 0. C. 466.] i 

Circuit Court, District of Columbia. May 
Term, 1834. 

EVIDEXCE— DOCOMENTS — ^RECORD COPY. 

An absolute deed of goods and chattels need 
not be recorded, and a record copy is not evi- 
dence. 

[See Bacon v. Bancroft, Case No. 714; Barcer 
V. Miller, Id. 979.] 

[Action for freedom by Kitty Lemon, a ne- 
gress, against Ebenezer Bacon.] 

Mr. Key and Mr, Hodgson, for plaintiff, 
offered in evidence the record of a deed of per- 
sonal property. 

Mr. Taylor, for defendant, objected that 
a record copy of an absolute deed of goods 
and chattels, for valuable consideration, need 
not be recorded, and derives no validity there- 
from; and a record copy is not cvidonee. And 
such was the opinion of the OOUItT (nem. 
con.) 

(See statute of frauds of Virginia [1 Rev. 
Code, 1802] p. 16.) 

Case IS"o. 8,S4S. 

LENG V. MURPHY. 

[Cited in Kennedy v. Hartranft. 9 Fed. 20. 
Nowhere reported: opinion not now accessible.] 
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Case 3J3"o. 8,243. 

LENNIG V. MAXWELL. 

[3 Blatehf. 125.] 2 

Circuit Court, S. D. New York. Dec, 1853. 

Customs Duties— Waste, Flock or Shoddy— 
"Manufacture of Wool." 

1. Pulverized waste or flock or shodddy, being 
the refuse thrown off in shearing or finishing 
of woolen cloths, having been imported and used 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

3 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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in that state and nnder those names, prior to the 
tarifiE act of July 30th, 1846. and being known in 
trade and commerce under those names, is liable 
to a duty of only 5 per cent., under Schedule H 
■of section 11 of that act (9 Stat. 48, 49), as 
"waste or shoddy," and is not liable to a duty of 
30 per cent., as a "manufacture of wool," under 
Schedule O of section U of that act (9 Stat 44, 
45). 

[Cited in Seeberger v. Cahn, 137 U. S. 98, 11 
Sup. Ct. 29.] 

2. A collector is not justified, by the instruc- 
tions of the treasury department, in imposing du- 
ties not warranted by law. 

[Cited in Munsell v. Slaxwell, Case No. 9,- 
932; Balfour v. Sullivan, 17 Fed. 233.] 

This was an action to recover back an ex- 
■cess of duties imposed by the defendant 
[Hugh Maxwell] as collector of the port of 
New York, and was removed by the defend- 
•ant, by certiorari, into this court, from the 
supreme court of New York. The article im- 
ported was a refuse of woolen cloths, used by 
paper manufacturers in making velvet paper. 
The invoice was in French, and described 
the merchandise as "laine a velouter," "belle 
laine rouge," "belle laine marapa," "belle 
laine fontaine," "belle laine 6carlate." The 
•custom house appraisers returned it as "pre- 
pared or manufactured wool," and the col- 
lector caused a duty of 30 per cent, to be 
imposed upon it, as "a manufacture of wool," 
under Schedule C of section 11 of the tariff 
Jiet of July 30, 1846 (9 Stat. 44, 45). The 
plaintiff [Frederick Lennig] paid the duty, 
making, at the time, his protest m writing, 
that the article "should be admitted as 'waste,' 
or excess nap of cloth, at 5 per cent., and 
not to be charged at 30 per cent., as a manu- 
facture of wool." This rating at the custom- 
house was proved to have been in obedience 
to instructions from the secretaiy of the 
treasuiy, directing the charge of 30 per cent, 
on "waste, flock, or shoddy, ground or pul- 
verized." The article was proved to be pul- 
verized waste or shoddy— the refuse thrown 
off in the shearing or finishing of woolen 
■cloths— and to be worthless in itself, but to 
have been imported and used by paper-mak- 
-ers, previous to tlie tariff act of 1840, in that 
state, and under the name of waste or flock, 
and to be known in trade and commerce as 
waste or flock. Schedule H of section 11 of 
the act of July 30, 1846 (9 Stat. 48), imposes 
a duty of 5 per cent, on waste or shoddy. 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

THE COURT held: 1. That the consti-uc- 
tion of the tariCf act by the treasury depart- 
ment, was not conclusive upon either party, 
and that the collector was not justified by 
such instnictions, in imposing duties not war- 
ranted by law. 

2. That, on the proofs, the article was en- 
titled to be admitted to entry on payment of 
a duty of 5 per cent, ad valorem. Judgment 
for the plaintiff for the difference, with inter- 
est, the amount to be adjusted at the cus- 
tom-house. 
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LENNOX, The M. A. See Case No. 8,987. 



Case K"o. 8,S44. 

LENOX V. ARGUELLES. 

[4 Cranch, C. O- 477.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1834. 

Certiorari— Justice of Peace — Substitute for 
Ejectment. 

A certiorari will not lie to bring up the proceed- 
ings of justices of the peace, under the Maryland 
statute of 1793, c. 43, against tenants holding 
over, , 

[Action by Lenox's administrator against 
Arguelles.] 

Mr. Bryce moved for a certiorari to a jus- 
tice of the peace, to bring up his proceedings 
against a tenant holding over under the Mary- 
land act of 1793, c. 43. 

Mr. Lamed, by special permission, stated, 
that, by the practice in Maryland, a certiorari 
would be granted in such a case; the pro- 
ceeding tmder the statute being considered as 
a substitute for an action of ejectment. 

THE COURT, however (nem. con.), was of 
opinion, "as at present advised," that it has 
no power to issue a certiorari in such a case. 



Case No, 8,245. 

LENOX V. GEORGETOWN. 

[1 Cranch, 0. C. 608.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1809. 

LioBSSE— Fob Hacks — Compensation for Serv- 
ice. 

The corporation of Georgetown could not im- 
pose a penalty on hack-owners residing out of 
Georgetown, for bringing passengers into George- 
town from the city of Washington, if they take 
only the city price for driving to the verge of the 
city. 

Appeal from a conviction before a justice 
of the peace of Georgetown on the by-law of 
Georgetown, being a supplement to the act for 
licensing hacks, for conveying a passenger 
into Georgetown in a city hack without taking 
out a license from the corporation of George- 
town. 

Mr. Jones, for Lenox. The streets of 
Georgetown are common highways. If the 
hack-owner be not a resident of Georgetown, 
and if he charges nothing for carrying the 
passenger into Georgetown; if he only char- 
ges for carrying him to the western limits 
of the city; he does not violate the by-law. 

F. S. J^ey, contra. The contract was to 
take the passenger from the Capitol to the 
Union Tavern, in Georgetown. It is true he 
took no more than the price limited by the 
by-law of the city of Washington, for car- 
rying him to the western limits of the city; 
but it was part of the contract to carry him 
to the Union Tavern. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



LENOX (Case No. 8,246) 



[15 Fed. Cas. page 314} 



There is no fixed price in the city; the by- 
law of tlie city is only that the price shall 
not exceed certain rates. 

THE COURT was of the opinion that the 
corporation of Georgetown could not lawfully 
pass such an ordinance, imposing a penalty 
on hack owners residing out of the town of 
Georgetown for bringing into Georgetown 
from elsewhere passengers, under the circum- 
stances in the case stated, namely, taking 
only the city price for driving to the verge 
of the city. Judgment reversed. 



Case Wo. 8,S46. 

LENOX V. GORMAN et al. 

[5 Oranch, O. 0. 531.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1838.2 

Pleading at Law— Plea — Distkbss fob Rest— 
Rbplevix-Bosd— Set-Off. 

1. To a declaration in debt upon a replevin- 
bond, setting forth the condition and the breaches, 
by not prosecuting the writ of replevin to effect, 
and by not returning the property, and by not 
paying the damages and costs, a plea that the de- 
fendant hath performed, &c., all and singular the 
matters and things in the said condition men- 
tioned, which he, according to the force, form 
and effect of the same condition, ought to have 
observed, performed, &c., is bad upon general de- 
murrer. 

2. Evidence that the landlord was indebted to 
the defendant at the time that the rent was due 
by the tenant, cannot be given under a plea of 
set-off. 

Debt on replevin-bond in the penalty of 
$3,400, given by J. B. Gorman upon obtaining 
a writ of replevin', in his own name, for goods 
distrained by Peter Lenox for rent due by 
Mrs. Arguelles, upon which writ judgment 
was rendered for Mr. Lenox, in 1837, upon the 
pleas of non tenuit, non dimisit, and no rent 
arrear; the jury having found the issues for 
the landlord, and one cent damages, and that 
the rent arrear was $978.30, and the value of 
the goods distraitiBd $1,198. The decTaration 
upon the replevin-bond set forth the condition, 
and alleged, as breaches thereof, that tlie said 
Gorman did not prosecute his writ of replevin 
with effect; and did not return the goods, nor 
pay the charges and costs. The defendants 
pleaded "that the said J. B. Gorman hath 
well and truly observed, performed, fulfilled, 
and kept, all and singular the matters and 
things, in the condition of the said writing 
obligatory mentioned and contained, which 
he, according to the force, form, and effect, of 
the same condition, ought to have observed, 
performed, fulfilled, and kept." To this plea 
the plaintiffs demurred generally. 

The defendants also pleaded, by way of set- 
off, that at the time of the alleged breaches 
of the condition of the bond, the said Peter 
Lenox, in his lifetime, was indebted to the 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Affirmed in 15 Pet. (40 U. S.) 115.] 



said Gorman, in the sum of $1,238.96, for mat- 
ters properly chargeable in account, and for 
goods sold and delivered, and for money lent 
and advanced, all which still remains due; 
and that he is willing to set off as much there- 
of as the damages for the said supposed 
breaches may amount to. To this plea the 
plaintiffs replied, "that the said Peter Lenox, 
in his lifetime, did not undertake and promise 
in any manner and form as the defendants 
have above pleaded, and of this they put 
themselves upon the country," &c. They also 
replied the statute of limitations. 

Upon the demurrer to the plea of general 
performance THE COURT (Thruston, Circuit 
Judge, absent,) rendered a peremptory judg- 
ment for the debt in the declaration men- 
tioned, to be released on the payment of the 
rent aiTear, with interest and costs. Upon the 
trial of the issues upon the set-off, the court 
refused to permit evidence to be given of work 
and labor, «&c., done by the said Gormaa for 
the said Peter Lenox. 

CRANCH, Chief Judge, doubting whether 
the plaintiffs ought not to have demurred; but 
inclining to think that the issue, whether Len- 
ox was indebted to Gorman at the time of 
Lenox's judgment for the rent due by Mrs. 
Ai'guelles, was an immaterial issue, and, there- 
fore, no evidence should be permitted to be 
given upon it. Besides, the evidence was of- 
fered for the purpose of showing that no rent 
arrear was actually due from Mrs. Ai'guelles, 
as charged in th? arowiy, in the action of 
replevin, and found by the jury in that case. 
The defendants prayed the court to insti'uct 
the jury, that the plaintiffs were not entitled 
to a verdict in this case, for the amount of the 
rent arrear found by the jury in the action of 
replevin. 

But THE COURT refused to give the in- 
struction. 

The defendants took their bills of excep- 
tions. 

Verdict for the plaintiffs, §1,088.25. 

Brent & Brent, for plaintiffs. 

Key & Hoban, for defendants. 

The defendant's counsel moved in arrest of 
judgment: 

1, "Because the plaintiffs are not entitled to 
a judgment on the verdict for the amount 
thereof; it being the amount of rent ai-rear 
found by the former jury in the former rec- 
ord; and there being no breach in the declar- 
ation stating that as the plaintiffs' damage." 

2. "Because the plaintiffs are not entitled to 
judgment on the demurrer for any thing but 
the damages and costs stated in the declar- 
ation as the breach of the condition of the 
bond, for which this action is brought." 

3. "Because the plaintiffs, under the breach- 
es set out in their declaration, are not enti- 
tled to the amount of rent in arrear, as found 
in the record given in evidence, but only to 
the damages and costs stated in the former 
record; neither on the verdict now rendered 
nor on the demurrer." 

4, "Because the com't cannot ascertain the 
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damages on the demurrer; but the same 
should have been done by a jury." 

But THE COURT overruled the motion, and 
rendered judgment for the penalty of the bond 
and $3,000 damages; the said debt and dam- 
ages to be released on the payment of $1,088.25 
and costs. 

[NOTE. This case, upon error, in the supreme 
court, was affirmed, Mr. Justice McLean deliv- 
ering the opinion, in which he says: "The action 
being brought on a penal bond, under the Mary- 
land practice, it was the province of the jury to 
assess the damages which the plaintiffs had a 
right to recover; and the judgment in the re- 
plevin suit was given in evidence, to show the 
amount of damages which the plaintiff had sus- 
tained. This was undoubtedly correct; and it is 
equally clear that the defendants had no right 
to go into any inquiry as to the evidence on which 
the verdict was rendered. The jury found in the 
replevin suit the amount of rent in arrear on 
which the distress was made; and this was the 
proper criterion of damages in that ease, f *" ^ 
It is equally clear that the court properly rejected 
all evidence under the plea of set-off. This was, 
substantially, an attempt to prove that there was 
no ground for the, verdict and said judgment for 
damages, in the replevin suit. The offer was not 
to show that such judgment had been satisfied, 
but that it ought never to have been given. This 
evidence was also inadmissible, on the ground that' 
it relates to different parties from those in the 
pr.esent suit." 15 Pet. (40 U. S.) 115.] 



Case No. 8,S4ea. 

LENOX V. LENOX. 

[1 Hayw. & H. 11.] i 

Orphans' Court, District of Columbia. Jan. 16, 
1841. 

"Wills — Legaot Vested — Death op Legatee — 
Lapse. 

1. Where in a will a desire is expressed that a 
legatee should pursue his studies and receive the 
best education the country could afford, and the 
expense of the same should be chargeable to the 
estate, until he should arrive at the age of 21 
and be entitled to his proportion, and during the 
period between his arrival at the age of 21, and 
the division and the distribution of the estate, 
he be allowed a sum sufficient for his prudent 
support, to be after deducted from his proportion, 
It was held that the testator intended that the pro- 
portion of such legatee should become vested at 
the death of the testator, payable at a future day, 

2. When such legatee died before the time ap- 
pomted for the distribution of the estate, leaving 
a last will and testament by which he bequeathed 
to his widow the proportion he would have re- 
ceived if he had lived until the time of the distri- 
bution, it was Md that the legacy to the hus- 
band did not lapse, and that the widow was enti- 
tled to it. 

The petitioner [I\Xary L. F. Lenox,] was the 
■widow of William A. Lenox, -who died, leav- 
ing a last -will and testament, in which he be- 
queathed to her all of the personal estate 
left to him under the will of his father, Peter 
Lenox. She claims that she is entitled to re- 
ceive under her husband's will the share her 
husband would have received as one of the 
distributees under his father's will. The oth- 
er legatees under the will of Peter Lenox 



1 PReported by John A. Hayward, Esq., iand 
George C. Hazleton, Esq.] 



filed a caveat claiming they were the sole 
legal heirs and distributees of the deceased 
William A. Lenox, and claiming the whole 
of the residue of the estate of Peter Lenox, 
now in the hands of the executors of the said 
Peter. 

The substance of the will of Peter Lenox 
will appear in the opinion. 

Joseph H. Bradley, for petitioner. 
Brent & Brent, for caveators. 

The case was argued by the counsel on 
both sides before the judge of the orphans' 
court, NATHANIEL P. CAUSIN, and ED- 
WARD N. ROACH, Register of Wills. 

THE JUDGE. In this case the executors 
of Peter Lenox, being ordered by the court 
to make distribution of his estate under the 
will, the widow of William claims to be en- 
titled, under the will of her husband, to his 
proportion of his father's estate. It is con- 
tended by the executors of Peter Lenox that 
as the said William died before the time ap- 
pointed in the will for the distribution of said 
estate, the legacy to him lapsed, and was not 
transmissible to his representatives, and that 
therefore her daim is null and void. 

Courts of equity (and courts of law also) 
will always eonsti-ue wills agreeably to the 
intention of the testator, if such intention be 
not contrary to and inconsistent with the 
rules of law. The intention of the testator 
is to be derived from the words used in the 
will; and in the construction of ambiguous 
expressions, we aie told that the situation of 
the parties may very properly be taken in 
view; the ties which connect the testator 
with his legatees; the affection subsisting 
between them; the motives which may rea- 
sonably be supposed to operate with him, 
and influence him in the disposition of his 
property; are all entitled to consideration in 
expounding doubtful words, and ascertaining- 
the meaning in which the testator used them. 
Throughout the will a disposition is evinced 
to secure for testator's family a liberal sup- 
port The legatee in question was his eldest 
son; a desh-e is expressed in the will that he 
and testator's other son, Walter, should pur- 
sue their classical and other studies, and re- 
ceive the best collegiate education that the 
country could afford, and that the expense of 
the same, together with their maintenance, 
should be chargeable to the estate until they 
should, respectively, arrive at the age of 
twenty-one, and be entitled to their separate 
proportions thereof, and, during the period 
between their amving at the age of twenty- 
one, respectively, and the division and distri- 
bution of the estate, they should be allowed 
therefrom a sum sufficient for their prudent 
support, to be afterwards deducted from 
their separate proportions. Could stronger 
language be used to convey the idea that the 
testator intended the gift as debitum in prae- 
senti, solvendum in futuro? If, as is argued, 
the legacy lapsed in consequence of the death 
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of the said William before the time named 
for the distribution, how could the amount 
■which was to be allowed him, if over twenty- 
one at his death, for a support after coming 
of age, and before the distribution, be de- 
<Iucted from his separate proportion? If the 
legacy lapsed, his representatives at the dis- 
tribution were entitled to nothing. What 
then would be the situation in which the ex- 
ecutors would find themselves if, as we will 
suppose, some five or six years had elapsed 
after the said William arrived at twenty-one, 
before his death, under the will, the time not 
having arrived for distribution, the executors 
were bound to allow a sum sufficient for his 
prudent support, and an intimation is given 
them that if he died before distribution, the 
legacy will lapse — his representatives will be 
entitled to nothing? From what fund then 
is to be deducted the amount paid should 
such an event occur? To whom are the exec- 
utors to look for this sum? Might they not 
hesitate to comply with the directions of the 
will— could the testator, judging from the 
whole tenor of the will, so strongly manifest- 
ing in every part a desire to look after the 
comfort and promote the welfare of each and 
every member of his family, have intended 
thus to deal with his child and executors? 
By no means; a fund is named of which the 
amount is to be deducted; out of this, and 
this only, it can be taken. There is no such 
fund unless each child has a separate propor- 
tion; he could not have a separate propor- 
tion if the legacy lapsed; therefore it was 
not the intention of the testator that it should 
fail, but that it should vest at his death, to 
be reduced into possession at a future time 
mentioned in the will. Again, the testator 
gives and bequeaths all his stocks, whether 
bank, insurance or corporation, to his afore- 
said children, share and share alike, but no 
distribution shall be made until the youngest 
■child shall be of age; or, in other words, that 
he intends that each and every child named 
in his will shall be entitled at his death to 
his proportion of said stock, the possession, 
however, not to be enjoyed until the time 
specified; such further appears to have been 
the intention of the testator from the fact of 
his not having inserted in the will words 
(and it is usual when such an intent exists 
to make it known by language clear and not 
liable to misconstruction), going to show that 
only those would be entitled who should be 
in esse at the time named for the distribu- 
tion, as for instance: "I give and bequeath 
all my stock, &c., not to my aforesaid chil- 
dren, but to such of them as shall be living 
when the distribution takes place." The in- 
tention then would clearly seem to favor the 
claim of the representative of the legatee. It 
remains to ascertain whether that intention 
is contrary to or inconsistent with the rules 
of law. 

If the bequest is made payable at a future 
period, the question arises whether it is con- 
tingent and depending upon the event of the 



legatee being in existence at the time, or 
whether, in case of his previous death, the 
right to it is so vested in him as to be trans- 
missible to his representatives. All the au- 
thorities to which reference has been had 
agree that the time being annexed to the sub- 
stance of the gift as a legacy, "if" or "when" 
one shall attain twenty-one, it will not vest 
before that contingency happen, this is a con- 
dition annexed to the legacy and the legatee 
is entitled only upon the fuUfilment of the 
condition, but if the time is annexed to the 
payment, if complete words of gift direct tlie 
executors to pay, the other words only fix the 
time of such payment, then the legacy vests, 
and is ti-ansmissible as a legacy to be paid 
at twenty-one. This I conceive to be the 
case in the present instance; the legacy vest- 
ed at the testator's death, not to be reduced 
into possession, however, until the time speci- 
fied for the distribution to take place, and 
not being contingent, but vested, the legatee 
having died before distribution, his represen- 
tative is entitled to the amount which he 
would have received had he not died before 
the happening of that event. In 3 Durn. & 
"El. 41, one Michael Lea devised certain prem- 
ises to Thomas Lea and Edward Johnson, 
and their heirs and assigns, to hold to them 
and their heirs until Michael Lea, second son 
of his nephew Thomas, then about thir- 
teen, should attain the age of twenty-fom', 
on condition that they should, out of +he 
rents and profits during that time, keep tne 
building in repair; he then devised to Mi- 
chael Lea, his great-nephew, when and so 
soon as he should attain the age of twen y- 
four, the premises in question. Said Michael 
Lea attained the age of twenty-one, but died 
under twenty-four, intestate, leaving Thomas 
Lea, the defendant, his brother, heir-at-law. 
It was contended that the words "when" and 
"so soon as," operated as a condition preced- 
ent to Michael Lea taking any interest under 
the devise, and the event of his attaining the 
age of twenty-four not having happened, the 
condition was defeated, and consequently his 
heir-at-law could take nothing. That the 
words had the same meaning as "if said Lea 
shall attain, &c.," and "if" was expressly de- 
termined to raise a condition precedent. The 
only question is whether, in the event of Mi- 
chael Lea dying before he attained the age 
of twenty-four, this was a vested interest in 
him descendible to his heir-at-law, and con- 
sequently whether a title is derived to the 
defendant who claimed under him. I con- 
ceive that there can be no doubt on this quei?- 
tion. It has been argued that it depended 
on a condition precedent, and that not having 
happened, that the estate never vested in 
Slichael Lee, and certainly the consequence 
contended for would follow if this were a 
condition precedent. The only case cited in 
support of it is that of Brownsend v. Ed- 
wards, but it must be remembered that the 
words there are very different from the pres- 
ent—there it was, "if he should attain the 
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age of twenty-one." But the words in this 
case only denote the time when the henefieial 
interest was to accrue. But the question 
does not depend on argument merely. It has 
been settled ever since the time of Lord Coke 
—the first case on this subject is in 3 Coke, 
19 (Boraston's Case), in which the words 
were, "when ray son shall attain the age of 
twenty-one." There the court held the re- 
mainder was executed in the son immedfate- 
ly after the death of the testator, and that 
it did not rest in contingency, and that the 
words "when" and "then" only denote the 
time when the remainder shall take effect in 
possession, for when these adverbs refer to a 
thing which must of necessity happen, then 
they make no contingency. The same doc- 
trine is found in the case of Mansfield v. Du- 
gard, 1 Eq. Cas. Abr. 195. The "last case on 
the subject is Goodtitle v. Whitby, 1 Bur- 
rows, 228. That was a devise to trustees to 
lay out the rents and profits of the devised 
premises for Oie maintenance, education, 
bx'inging up, and putting forth into the world 
of Thomas and John Hayward, sons of the 
testator's sister, during their minority, and 
when and as they should respectively attain 
the age of twenty-one, then to the use of the 
said sons of his sister and their heirs equal- 
ly. The testator made the two trustees his 
executors. One of the testator's nephews 
died under the age of twenty-one, and the 
question was whether, as he did not live till 
the time when the estate was to come into 
possession, it was a vested remainder. The 
court, after argument, decided that it was, 
and Lord Alansfield recognized Boraston's 
Case and the case of Mansfield v. Dugard, 
supra, adding that these words could not 
operate as a condition precedent, but as giv- 
ing an absolute interest in the fee, and denot- 
ing the time when the remainder was to take 
effect in possession. 

Justice Ashhurst, in this case, comes to the 
same conclusion; he remarks further, "this 
is like the case of a legacy to be paid when 
the party attains the age of twenty-one— that 
is a vested legacy." Justice Goore further 
remarks, that this construction is consonant 
to the testator's intention, for otherwise, had 
^lichael Lea left any issue they would not 
have taken anything under the will; it was 
doubtless the testator's intention that Mi- 
chael Lea and his children should take the 
whole. 

Thus it will be seen what consti-uction has 
been placed upon the words "until when" 
and "so soon as," in the preceding cases. It 
has been decided, that in gifts of personal 
estate, or legacies, it is the same. Here I 
conceive that complete words of gift directed 
the executors to pay — "I give and bsqueath 
all my stocks of every description, whether 
bank, insurance or corporation, to my afore- 
.said children, share and share alike, but no 
distribution shall be made until the youngest 
child shall be of age;" in other words, to vest 
at the death of the testator, to take effect in 
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possession when the yoimgest child should 
come of age,— not to vest in contingency, to 
be enjoyed by those and those only who 
should be living at the appointed time for 
distribution. In view of all the circumstan- 
ces, equity, not unaccompanied, but calling to 
her support the decisions in courts at law, 
would seem to favor the claim of the widow 
of said William, and declare, as the decision 
of this court, that the legacy did not lapse by 
his death, but vested in him on the death of 
the testator, and that his wife is entitled, un- 
der his will, to the proportion he would have 
received had he lived till the time of distri- 
bution, or, in other words, the legacy of Wil- 
liam Lenox did not elapse, but vested at the 
death of the testator, and was therefore 
transmissible. 

An appeal was taken to the circuit court, hut 
the appeal was not prosecuted. 



Case No. 8,246b. 

LENOX et al. v. NOTBEBE et al. 

HAMILTON et al. v. LENOX et al. 

l;Hempst. 225.3 ^ 

Superior Court, Territory of Arkansas. Feb., 

1833. 
Receiver —When Appointed — Actual Posses- 
sion OF Real Property — Equity — Pdkohase 
BY Trustee op the Trust Estate — Bosd to 
Prevext Removal — Who Bousd. 

1. The application for a receiver pending a liti- 
gation is regulated by legal principles, and ad- 
dressed to the sound discretion of the court, and 
one will generally be appointed when there is 
danger that the subject-matter of controversy 
may be wasted and destroyed, impaired, injured, 
or removed, during the progress of the suit. 

2. Where several persons reside together, and 
have a joint possession of property, the law casts 
the actual possession upon the legal owner. 

3. A court of equity converts any one who in- 
termeddles with the property of an infant into a 
trustee for such infant; and a trustee cannot 
buy an outstanding legal title to the prejudice of 
his cestui que trust. 

4. A bond in chancery cause to prevent the re- 
moval of the property in litigation beyond the ju- 
risdiction of the court, and to have the same forth- 
coming to abide the final order and decree, cre- 
ates a personal obligation against the obligor 
merely, and his sureties are not bound for the 
acts of any other person, or acts committed after 
his death. 

[Tliis was a suit by John Lenox and Hewes 
Scidl, as administrators of William Lenox, 
deceased, against Frederick Notrebe, jMary 
Ann Hamilton, and Margaret Hamilton, in- 
fants, etc., on original bill; and Mary Ann 
Hamilton and Margaret Hamilton, infants, 
etc., by their guardian ad litem, against John 
Lenox and Hewes Scull, as administrators of 
William Lenox, deceased, and Frederick No- 
ti*ebe on cross-bill. Heard on motion for the 
appointment of a receiver.] 

Before GROSS and CLAYTON, JJ. 

CLAYTON, J. The original bill in this case 
was filed by William Lenox and wife, both' 

1 [Reported by Samuel H. Hempstead, Esq.] 
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now deceased, to divest the legal title of 
certain property therein mentioned out of the 
defendants, the Hamiltons, then four in num- 
ber, to have the bill of sale under which they 
claimed declared void, and to have the title 
vested in, and the property decreed to, the 
complainants. The defendants, the Hamil- 
tons being still infants, filed a cross-bill by 
then* guardian ad litem for the diseoveiy of 
certain facts necessary to their defense of the 
original bill, and prayed that Lenox may be 
compelled to give bond not to remove the 
property, and to have the same forthcoming 
to abide the decree. The answer to the cross- 
bill states the death of Mrs. Lenox and of 
two of the heirs of Hamilton, and sets up a 
title to the property in question upon two 
grounds distinct from those stated in the 
original bill. To determine upon this motion 
for the appointment of a receiver, it is not 
necessary to consider the title to the prop- 
erty, or to discuss the merits of the cause. 
The material affidavit upon which this mo- 
tion is made, states the administi-ators of 
William Lenox, deceased, have failed to in- 
ventory the estate and personal property, in- 
cluding the negroes mentioned in the original 
and cross-bill, in this case, as the property 
of TVilliam Lenox, deceased, and that as the 
representatives of said William Lenox, de- 
ceased, they do not hold themselves respon- 
sible for the property mentit>ned in said 
bills. The application for a receiver is 
addressed to the sound discretion of the 
court, regulated by legal principles, and 
is exercised by the courts upon many oc- 
casions with great benefit to the parties. 
It is particularly serviceable when there is 
danger that the subject-matter of the con- 
trovei-sy may be wasted and destroyed, im- 
paired, injured, or removed during the pro- 
gress of the suit The object is to secure the 
fund for the party found upon final hearing 
to be entitled, and to produce as little preju- 
dice as possible to any of those concerned. 
When one party has a clear i-ight to the pos- 
session of property, and when the dispute 
is as to the title only, the court would very 
reluctantly disturb tljat possession. But 
when the property is exposed to danger and 
to loss, and the party in possession has not 
a clear legal right to the possession, it is the 
duty of the court to interpose and to have it 
secured. Who is legally entitled to the pos- 
session of the property in this case? It will 
be borne in mind at the time of filing the 
original bill, it appears from the papers in 
this cause, that the complainants, Lenox and 
wife and the infant children of Hamilton, the 
defendants here, resided together, the pos- 
session was joint, and the law would cast 
the actual possession upon the legal owners 
of the property. Who were at that time the 
legal owners? The infant children of Hamil- 
ton claiming under Notrebe's deed of con- 
veyance. The very object of the original bill 
was to divest them of the legal title, to have 
the deed of Notrebe rescinded, and the prop- 



erty decreed to the complainants. The bill 
was filed in right of airs. Lenox, who had 
been the wife of Hamilton, and who was the 
mother of the defendants. In December, 
182S, 2Irs. Lenox and two of the defendants 
died, and the suit since has been prosecuted 
against the remaining defendants without 
any administration upon her estate. After 
the death of the mother, the two smwiviug 
defendants in February, 1829, ceased to re- 
side with William Lenox, and he kept pos- 
session of the property. He had not the legal 
right to do so. The law cast the right of 
possession with the legal and apparent right 
of property, and it was his duty to have 
given up the possession to them. Having 
failed to do so, he became a trustee as to the 
legal estate for them, for a court of equity 
converts any one who intermeddles with an 
infant's property into a trustee for such in- 
fant. The answer to the cross-bill states that 
in January, 1831, the complainant Lenox p\u-- 
chased an outstanding legal title to the same 
property, and claims to hold it by vix-tue of 
this purchase. It is believed that upon well- 
settled principles this was a breach of trust 
upon his part, and that an implied trustee 
cannot purchase an outstanding legal title 
and claim the trust property under it, at least 
until he restores possession to the party for 
whose use as ti-ustee he holds. At the time 
of the death of Lenox, he held possession in 
this manner, and so confident were his ad- 
ministrators that he had not either the right 
of property, or the right of possession, that 
they refused to return the property in their 
inventory as his, and state expressly, accord- 
ing to the affidavit, that they do not hold 
themselves responsible for it, as his admin- 
istrators. If they are not responsible for it 
as his administrators, they are not, in the 
present aspect of the cause, responsible for it 
at all. They are only before the court in 
their representative character, and if it 
should ever become necessai-y to proceed 
against them individually, they must be be- 
fore the court in their individual character. 
If they do not hold the property as adminis- 
trators, they have no right to the possession, 
so far as this court can see from the facts 
before it. They may waste and destroy it, 
and at the end of this suit the party declared 
entitled may have to institute new proceed- 
ings against new parties, and travel the wea- 
ry round of a chancei-y cause a second time. 
The appointment of a receiver will prevent 
this, and will have no other effect than to 
secure property which seems to be cast upon 
the world without any legal protector. The 
only circumstance which has interposed the 
slightest obstacle to our coming to the con- 
clusion to appoint a receiver in this cause, 
grows out of the bond executed by William 
Lenox, in his lifetime, to have the property 
in question forthcoming to abide the finab 
decree in this cause. The words in the con- 
dition of the bond ai"e these: "Xow if the 
above bound William Lenox, shall keep said 
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negroes and property safe, and not remove 
them beyond the jurisdiction of this terri- 
tory, until the final hearing of this cause, 
and to abide the final order and decree of the 
■court in this suit, then this obligation to be 
void," This obligation is merely personal. 
It rests upon and binds William Lenox alone. 
His securities in the bond are not bound for 
the acts of any other person. If he com- 
mitted no breach, they Avould not be bound 
in our opinion for a breach committed by any 
third person after his death. But if we are 
mistaken in this opinion, enough doubt hangs 
over the matter to authorize the court to in- 
terpose ajid place the property beyond doubt, 
to render the parties safe instead of leaving 
them to uncertain controversy in a court of 
law. "We thinlv, therefore, the motion ought 
to be allowed, and a receiver appointed. 

Order. It is hereby directed and ordered 
that Benjamin Desha be appointed receiver 
in this cause, upon his entering into bond 
with Frederick Notrebe, William Cummins, 
Samuel J. Hall, and Emzy Wilson, as his se- 
curities in the penal sum of $10,000, payable 
to William Field, the clerk of this court, 
and his successors in the ofiice of clerk of this 
court, for the use and benefit of such person 
or persons as this court may finally decree 
to be entitled to this property, and upon his 
so giving bond and security within sixty 
days from this time, his power and authority 
and duty as receiver in this cause shall be 
full and complete; and it shall be the duty 
of said Lenox and Scull to deliver up all 
the property in the proceedings mentioned, 
together with the issue and increase of the 
slaves and stock or such part thereof as is 
in their possession, to the said Desha, upon 
his producing to them a certified copy of the 
order. 

[The court subsequently dismissed the bill and 
granted the prayer of the cross-bill. Case No, 
8,24ec.] 
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LENOX V. NOTREBE et al. 

HAMILTON et al. v. NOTREBE et al. 

[Hempst. 251.] i 

Superior Court, Territory of Arkansas. July, 
1834. 

Equity— BiLt< to Set Aside Deed — How Tkaud 
Alleged and Pkovest — PimcHASB by Tkustee 
OF THE TnusT Estate — Fiiaudulent Convey- 
ance — Creditohs — DowEit IN Trust Estate — 
PitosiiSK to Convey — ^Res Judicata — Pkactice 
— Effect of Answer as Evidence — Answbii 
OP Codgfendant. 

1. Id the absence of fraud or mistake, distinct- 
ly alleged and clearly proved, a court of equity 
will not set aside a deed regularly executed. 

2. A deed, or judgment, or decree, of twenty 
years' standing, may be set aside for fraud; but 
the fraud must be clearly alleged, and satisfactori- 
ly proved, either by positive or circumstantial tes- 
timony. 

3. An equity is not subject to execution, unless 
by statute. 

1 [Reported by Samuel H. Hempstead, Esq.] 



4. A trustee cannot become the purchaser of 
the estate or property of which he is trustee, nor 
can he buy an outstanding claim- or title for 
his own benefit; and it will enure to the benefit 
of the cestui que trusi. 

5. A fraudulent conveyance is good as between 
the grantor and grantee, and their heirs and rep- 
resentatives, but is void as to creditors and pur- 
chasers. 

6. Infants cannot be prejudiced by misstate- 
ments or omissions of their guardian in his an- 
swer, and equity will decree according to the facts 
of the case. 

7. The answer of one defendant is not evi- 
dence for or against a codefendant. 

8. An answer responsive to the bill is evidence 
against the complainant. 

9. A widow is nor dowable of a trust estate. 

10. A promise by a purchaser after a sheriff's 
sale to reconvey property purchased by him is 
without consideration, and he cannot be required 
to perform the agreement. 

11. Persons not parties or privies to a judgment 
are not bound by it. 

[This was a suit by John H. Lenox, sur- 
viving administrator of William Lenox, de- 
ceased, against Frederick Noti*ebe and others 
on original bill; and Mary Ann Hamilton 
and Margaret Hamilton, by their guardian, 
against Frederick Notrebe and others, on 
cross-bill. A receiver was appointed in this 
case. Case. No. S,246b.] 

Bills in chanceiT- 

Before JOHNSON, CROSS, and LACY, JJ. 

LACY, J, The complainants filed their or- 
iginal bill to set aside and cancel a mort- 
gage which they allege was executed by 
James Hamilton in his lifetime to Freder- 
ick Notrebe, and also to set aside and cancel 
a deed of sale made by said Notrebe to the 
legal representatives of said Hamilton; they 
pray all the title and interest of the property 
contained in said deed be vested in them- 
selves. The bill states that Hamilton be- 
came indebted to Notrebe in the sum of 
about $500, for which he executed a mort- 
gage on two slaves, Phillis and Caroline, 
which they have fully satisfied. It charges 
that all the property belonging to Hamilton 
was exposed to sheriff's sale in 1825, and that 
Notrebe became the purchaser for tixe sum 
of ?220, and that he agreed that Hamilton 
might redeem the property one year there- 
after, by his paying to Notrebe the purchase- 
money and interest, and also whatever else 
was owing by Hamilton to Notrebe. It al- 
leges that Drusilla Hamilton during her 
widowhood, and I^enox since his intermar- 
riage with her, have fully paid off and dis- 
charged Notrebe's debt. Notrebe and the 
heirs of Hamilton are made defendants to 
the original bill. Notrebe answered, and ad- 
mitted generally the allegations set forth. 
The fund by which the payment was made, 
is alleged to have been a gift from Sarah 
Blanton to Drusilla Hamilton, for her sole 
benefit and use, and the remainder out of 
individual means of Lenox. The heirs an- 
swered by their guardian, and denied the al- 
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legations generally and specifically. It Is 
stated by them, after the purchase by No- 
trebe of Hamilton's personal estate at sher- 
iff's sale, it was agreed between Hamilton 
and Xotrebe that the latter was to reconvey 
the property to them by Hamilton's paying 
whatever might be owing to Noti'ebe; that 
Hamilton in his lifetime never did pay ofE 
the debt and take a conveyance to himself, 
nor did he redeem the property for their 
benefit; that in 1826 their relative, Sarah 
Blanton, furnished to their mother, Drusilla 
Hamilton, now Drusilla Lenox, ?1,100 for 
their sole use and benefit, and upon express 
conditions that Notrebe's bill of sale was to 
be paid off with it, and all the property there- 
in contained conveyed to them. Accordingly 
the said Drusilla did pay the §1,100 to No- 
trebe for their use, and took a deed of con- 
veyance, which was regularly acknowledged 
and recorded in 1826, conveying all the right, 
title, and interest to the legal representatives 
of James Hamilton, deceased. They after- 
wards filed a cross-bill against Lenox and 
Notrebe (his wife, Drusilla, having previous- 
ly departed this life), setting forth the same 
material facts as contained in their answer, 
and prayed that the slaves be surrendered to 
their guardian for them, and that a decree 
be rendered in their favor, for the rents and 
profits accruing upon the estate. Lenox an- 
swered, and set forth in addition to his orig- 
inal bill, that the money advanced for the 
redemption of the mortgage and bill of sale 
was furnished by his wife and himself in- 
dividually, and that a judgment had been 
rendered in the state of Mississippi against 
him, in favor of Sarah Blanton's adminis- 
tratrix, for the $1,100 furnished his wife 
Drusilla, to paj' off Notrebe's debt, and on 
that judgment suit had been instituted 
against him in the Arkansas circuit court, 
and judgment obtained, for which he was 
then liable. He also claimed title to the 
same property, by a bill of sale executed by 
James Hamilton to Pugh, in 1825, and prior 
to the sale by the sheriff to Notrebe. Pugh 
conveyed to William Rainey in 1825, and 
Rainey to the complainant in 1831. It was 
admitted that Mrs. Lenox and her two infant 
children, Sarah E. and Isaac Francis, depart- 
ed «this life in December, 1828. Notrebe an- 
swered, and admitted the conveyance to 
Hamilton's heirs and representatives, and 
the full satisfaction of his debt. He stated 
the $1,100 was paid by Mrs. Blanton, for the 
benefit of the heirS of Hamilton, and that he 
made the conveyance to Hamilton's legal 
representatives. The proof in the cause 
clearly demonstrated that the $1,100 was the 
consideration of the deed from Notreb.e to 
Hamilton's representatives, and was furnish- 
ed by Sarah Blanton, for the sole use and 
benefit of the children and representatives of 
James Hamilton, deceased, and also that 
Mrs. Hamilton herself manifested some dis- 
pleasure at the conveyance not having been 
made to the children. The object of the ad- 



vancement, as shown by the testimony, was- 
to vest in the children all right and title to 
the property. 

The pleadings in this cause present consid- 
erable confusion and some contradiction. 
The parties seem to have changed their 
ground in their complaint and defence, and 
herein the court have found no little embar- 
rassment in examining the record. The- 
questions presented are numerous and high- 
ly important, and we have given to them a 
careful consideration. In their investigation, 
the court have derived much assistance from 
the highly satisfactory arguments of all th& 
counsel concerned. The complainants' bill 
is mainly a claim to set aside a deed or bill 
of sale, regularly executed and recorded, and 
to vest title in themselves, without charging 
expressly that the conveyance was made 
through mistake or fraud. It is diflicult for 
the court to conceive by what means they 
propose to effect their object. It is not pre- 
tended that Notrebe, in conveying the prop- 
erty to Hamilton's representatives, acted 
fraudulently. The proof shows that he was 
governed by the most scrupulous honor, that 
his object was to protect the rights of the 
children, without prejudicing the interest of 
creditors. And hence, though he knew that it 
was the wish and intention of Mrs. Blanton 
and Mrs. Hamilton to convey the property to 
the children by name, he chose to employ 
descriptive terms in the conveyance, for fear 
they might by possibility be injured. Was it 
by mistake that the term "legal representa- 
tives" was used in the conveyance? Cer- 
tainly not; for he had a full knowledge of 
all the facts, and even incurred the expense 
and trouble of consulting counsel upon the 
subject. It is contended that the conveyance 
was improperly made. In what way? The 
court is not aware that a deed or bill of 
sale can be impeached, except for mistake or 
fraud. The defendants claim the property as 
the legal representatives of Hamilton, and 
they show a deed or bill of sale, regularly 
executed and recorded, to protect their title. 
Even where fraud is alleged to set aside a 
deed, it must be satisfactorily proven, eithei- 
by positive or circumstantial testimony. This 
doctrine is so fully and ably examined in 
the leading case of Hildreth v. Sands, 2 
Johns. Ch. 36-56, by Chancellor Kent, and 
the authorities there cited are so numerous 
and conclusive, that it is deemed unneces- 
sary to refer to others. 

A deed, or even a judgment, or a decree 
of a court of chancery of twenty years' 
standing, can all be set aside on the ground 
of fraud; but then it must be clearly al- 
leged in the bill, and supported by proof. In 
this case there is no charge of fraud, nor is 
there any attempt to prove it. The defend- 
ants are clothed with the legal title, and un- 
til that title is destroyed by a superior eq- 
uity, they are the rightful owners of the es- 
tate. It is not denied but what they are the 
legal representatives of Hamilton, and if so. 
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all the right, title, and interest of the estate 
attached immediately to them, on the ex- 
ecution of Notrebe's bill of sale. It is con- 
tended that the purchase by Notrebe, at the 
sheriff's sale, conveyed no more than an 
equitable interest, and that the mortgagee 
held the property subject to redemption. An 
equity is not subject to execution, unless by 
some' particular statute. This principle is 
too familiar and salutaiy to require argu- 
ment or authority to sustain it. Hamilton's 
legal estate was sold by the sheriff, and No- 
ti-ebe became the purchaser; and that es- 
tate, whatever it may be, the defendants are 
in law and. equity entitled to. It is difficult 
to conceive how it can be considered a mort- 
gage, when the complainant does not charge 
in his bill that it was one, though the de- 
fendants treat it in the character of a mort- 
gage in their answer. It was, to all intents 
and purposes, a legal sale, and a legal title 
was conveyed. And if there was a latent eq- 
uity, constituting it a mortgage, even a court 
of chancery would never consider it so, un- 
less for beneficial purposes. This sale was 
good against Hamilton and his heirs, and the 
agreement of Notrebe afterwards to recon- 
vey did not change its character, though it 
might have incumbered it with conditions. 
Botli the complainant and the defendants 
claim through the purchase of Notrebe, 
and it is good against them both and all 
the world. It can be impeached only on 
the ground of fraud or mistake by cred- 
itors or purchasers. Is the present complain- 
ant a creditor or purchaser? Can a court of 
equity view him in that light? When did 
Hamilton's estate become indebted to him, 
or at what time did he constitute himself 
creditor or purchaser? The property re- 
maining in Hamilton's possession, or coming 
to him, could not make him the one or the 
other. It might and did constitute him a 
trustee. 1 Atk. 489. A trustee cannot ac- 
quire any advantage by possession of prop- 
erty, but holds it for the benefit of his cestui 
que trust. 2 Johns. Ch. 30; 1 Dow. 269; 1 
Oh. Cas. 191; 1 Ball & B. 4G, 47; 2 Johns. 
Uh, 269. It is a settled principle, that a 
trustee can gain no benefit by any acts done 
by him as trustee, but that it shall accrue 
to him for whom he holds. He is not per- 
mitted to become a purchaser of part or the 
whole of the estate, for which he is trustee 
for a valuable consideration. Lord Hard- 
wicke determined that a trustee could not 
buy at a sale by auction, and Lord Eldon 
has followed that decision. The reason is 
apparent. So jealous is the court of a trus- 
tee's taking advantage of his situation to 
benefit himself, that he could not even pur- 
chase property which the owner refused to 
sell to the cestui que trust. So a trustee who 
purchases a mortgage or judgment which 
was a lien upon the trust estate, is not al- 
lowed to turn such purchase to his own ad- 
vantage. 1 Madd. -00-93; 1 .Tohns. Oh. 27; 
2 Johns. Ch. 252. In 2 Caines' Cas. 183, it 
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is decided that a trustee cannot purchase an 
outstanding claim or title for his own bene- , 
fit. If this doctrine be ti-ue, and of that 
there can be no doubt, then what sort of 
title did Lenox acquire, when holding the 
property for Hamilton's children, by this 
purchase from Kainey? If the purchase 
from Kainey was fair and for a valuable 
consideration, it could not avail the com- 
plainant any thing, for he was holding as 
trustee for the defendants, and hence he 
coiild take nothing by his purchase, and it 
would enure to their benefit How much 
stronger is the case against him when he 
comes into equity and sets up a title which, 
by his own showing, is fraudulent on its 
face, and that, too, to defeat the rights of 
infants, acquired for a valuable considera- 
tion. Besides, this fraudulent deed or bill 
of sale was executed long after the suit was 
commenced, and even after the filing of the 
cross-bill, and for the avowed and express 
purppse of defeating a legal and equitable 
title. 

The defendants claim as purchasers for a 
valuable consideration, which is proved to 
have been advanced and paid to Notrebe in 
discharge of his demand against their an- 
cestor, and this title is attempted to be dis- 
turbed and overthrown by a voluntary con- 
veyance, fraudulently entered into, to defeat 
the rights of innocent purchasers or cred- 
itors. The rule of law, that a fraudulent con- 
veyance between the gi'antor and grantee is 
obligatoiy upon himself arid his heirs, go 
far from prejudicing the right of the infants 
before the court, will shield and protect 
them. They are purchasers, and claim the 
estate as such, and do not derive title by 
descent. The conveyance of Eainey to Len- 
ox, as to them, is fraudulent and void. B"+ 
it is said that Notrebe and the defendants 
treated the sheriff's sale as a mortgage in 
their cross-bill and answer, and it being" such 
will enable the complainant, in right of him- 
self and his wife, to take the estate. The 
bill nowhere charges the sheriff's sale, in ex- 
press terms, to be a mortgage. It is true it 
often has reference to a mortgage, but when 
that is the case, it is confined to the mort- 
gage of the two slaves, Phillis and Caroline. 
Infants cannot be. prejudiced by the misstate- 
ments or omissions of their guardian in his 
answer. Hence a court of chancery will de- 
cree according to the facts of the ease. 5J 
Johns. Oh. 367. The answer of one defend- 
ant cannot be evidence for or against a co- 
defendant. [Clark V. Van Riemsdyk] 9 
Oi-anch [13 U. S.] 153; [Leeds v. Marine Ins. 
Co. of Alexandria] 2 Wheat. [15 U. S.] 380. 
In this instance, the original answer of No- 
ti-ebe responds in general terms affirmatively 
to the complainant's bill. The defendants, 
not deeming it satisfactory and complete, 
asked in their cross-bill for a full disclosure 
of all the facts, and hence his answer may 
be considered an amended answer to the 
complainant's original bill, and although it 
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is not evidence against his codefendant, is 
nevertheless evidence against the complain- 
ant Field V. Holland, 6 Craneh [10 U. S.] 8; 
2 P. Wms. 453. Notrebe's answer confirms 
the other testimony in the cause, which is 
abundant without it, and therefore there 
can be no doubt that the fund that redeem- 
ed the propertj^ sold at the sheriff's sale was 
advanced upon the express condition that it 
was to be conveyed to the children of Ham- 
ilton, and the deed shows upon its face by 
whom and for what purposes it was so ad- 
vanced. If the property was held as col- 
lateral security subject to redemption, before 
Lenox and wife could ask a conveyance, they 
would have to show that they had actually 
paid the incumbrance. The solvency or in- 
solvency of the estate can make no differ- 
ence, for the view here presented considers 
the infants as purchasers, and the complain- 
ant and wife claiming as representatives of 
the estate. Besides, the deed from Noti-ebe 
to the children was procured through the 
agency of Mrs. Hamilton, and she entirely 
approved of its contents. Whatever right 
she had or possessed before that time was, 
by that conveyance, relinquished and given 
up to her children, and her husband, who 
claims through her, can in no possible event 
derive title. The widow cannot be endowed 
ofati-ustestate. 1 Har. Ch. 7, 22. The property 
remaining with Hamilton during his lifetime, 
and with her afterwards, and coming finally 
into the possession of Lenox, did not at all 
change the nature of Noti-ebe's purchase. 
He was the legal owner, and no one could 
possibly have any title to it, except in eq- 
uity. As the case stands, Notrebe could not 
have probably been compelled by any one 
to have reeonveyed, for his promise was 
made after the sale and without considera- 
tion; and above all, there can be no pre- 
tence that he could be compelled to convey 
to Lenox and wife. If creditors have lain 
dormant and lost their rights, or can even 
yet assert them, that cannot be any reason 
why those should be preferred who have 
no shadow or pretext of right in their favor. 
The estate vested in the defendants is both 
a legal and an equitable one, -so far as the 
complainants are concerned; and they will 
not be permitted to disturb it without show- 
ing right or title in themselves. It is no 
answer to say that a judgment is rendered 
against Lenox by theadministi-atiuxof Sarah 
Blanton, deceased, which remains yet un- 
satisfied and enjoined by the complainants. 
That record could not be evidence in any 
point of view against the defendants, for 
they were neither privy nor parties to it 
(1 Starkie, Ev. 217); but if it even could be, 
stiU it would weigh nothing against the mass 
of testimony in the cause. Though the judg- 
ment and the purchase by Lenox of Rainey, 



after the filing of the cross-bill, throw a dark 
and dishonoring shade over the whole of this 
transaction, and demonstrate its true nature 
and complexion, yet the court will forbear, 
and not indulge in expressions of harshness 
and severity which might be called for, and 
would be justified on this occasion, — requies- 
cat mortuum manes in pace. 

Every aspect in which the court is capable 
of viewing or considering this subject, con- 
strains them to believe* that both the law 
and equity of the ease are with the defend- 
ants. It will, therefore, be decreed, that the 
original bill be dismissed with costs, and 
the prayer of the cross-bill granted. De- 
creed accordingly. 
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Case No. 8,S47. 

LENOX et al. v. WILSON. " 

[1 Craneh, 0. C. 170.] i 

Circuit Court, District of Columbia. June 
Term, 1804.2 

CospLiCT OF Laws — Notes and Bills — Lex Loci 

COSTUACTUS. 

The indorser at Alexandria, of a foreign bill of 
exchange, to a merchant in New York, is only 
liable for damages according to the law in force 
in Alexandria. 

[See Bank of Illinois v. Brady, Case No. 888.] 

This was an action by the holder against 
the indorser of a foreign bill of exchange, 
indorsed by the defendant [William Wil- 
son], in Alexandria (where the damages fix- 
ed by law are ten per cent), to the plaintiff 
[Lenox & JIaitland], who resided in New 
York, where the damages were fixed by law 
at twenty per cent The jury gave their 
verdict for the New York damages. 

A motion by the defendant fbr a new trial, 
on the ground of excessive damages, was 
overruled by THE COURT, on the plain- 
tiffs' releasing the difference, which was 
about 444 dollars. 

Mr, Simms, for plaintiff. 

E. J. Lee and C. Lee, for defendant 

[NOTE. This case, upon error, in the su- 
preme court, was reversed, Mr. Chief Justice 
Marshall delivering the* opinion of the court, in 
which he held that under the Virginia statute 
the charges of protest constituted an essential 
part of the debt, and should be set out in amount 
in the declaration. The declaration in this case 
declared for the charges of protest, but did not 
give the amount. Upon this ground — that the 
declaration does not state the demand with 
certainty— the judgment was reversed. 1 Craneh 
(5 U. S.) 194.] 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Reversed in 1 Craneh (5 U. S.) 194.] 



£15 Fed. Cas. page 323] 



(Case No. 8,248) LENOX 



Case Wo. 8,S48. 

LENOX V. WINISIMMBT CO. 

[1 Spr. 160; i 11 Law Rep. 80.] 

District Court, D. Massachusetts. May, 1848. 

■Collision — Dark Night — Crowded Harbob — 

Compass— Vessel at Anchor— No Lights 

— Both in Fault. 

1. It is culpable negligence in a ferry boat, to 
run on a dark night, through a crowded harbor, 
relying solely on a brass compass, which would 
not traverse so well as a lighter one, which was 
on board at the time. 

2. By the maritime law, a Tessel at anchor, in 
a thoroughfare, in a dark night, is bound to ex- 
hibit a light. 

3. In a casp of collision, both vessels being in 
fault, the aggregate damage and costs were equal- 
ly divided. 

[Cited in The Mary Patten, Case No. 9,223; 
The City of Hartford. Id. 2,750; Vanderbilt 
V. Reynolds. Id. 16,839; The Pennsylvania, 
15 Fed. 817.] 

In admiralty. 

SPRAGUE, District Judge. The schooner 
Tiberius, while lying at anchor between East 
Boston and the navy-yard at Charleston, was, 
at about 10 o'clock p. m., on the 8th of Sep- 
tember last, run into by the steamer Winisim- 
met, plying as a feixy boat between Chelsea 
iind Boston. 

The first question is, what was the position 
•of the Tiberius? Upon this point there is a 
■distressing and iiteconcilable conflict of evi- 
dence, and the best conclusion at which I can 
iirrive Is, that she lay somewhere from three 
hundred to five hundred feet from the edge 
-of the channel at East Boston, and from five 
hundred and fifty to seven hundred and fifty 
feet from a straight line, drawn from the 
feriy-ways in Chelsea to the ferry-ways in 
Boston. The Tiberius came to anchor, at that 
place, between 7 and 8 o'clock a. m., on the 
Sth, and lay there diiring the day, in full view 
of the steamer. To repel the inference of 
negligence from the Winlslmmet's being so far 
from her usual track, it was proved by the re- 
spondents that the night was extremely dark, 
from clouds and fog, so that the boat, for the 
greater part of the distance, could be steered 
only by the compass; that there was very lit- 
tle wind, not exceeding a tliree-knot breeze, 
the water smooth, so that the compass would 
not traverse quickly, and the boat might vary 
her course from one to two points, before the 
■compass would indicate a change in direction; 
and also, that the varying currents setting up 
the harbor, and into Charles and Mystic riv- 
■ers, increased the difilculty. The steamer had 
two compasses, a brass and a wooden one. At 
the time of the collision, she was passing from 
Chelsea to Boston, and was steered solely by 
the brass compass; and it Is proved by the tes- 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



timony of Captain Reed, who commanded her 
at the time, that this did not traverse so well 
as the wooden one. 

Considering the darkness of the night, the 
difficulties of navigation, and that there 
were vessels lying at anchor on both sides of 
the usual track of the steamer, and that those 
ofC the navy-yard were so near as to compel 
her to deviate from a straight course, I think 
she must be holden to the utmost care and 
vigilance, and that the omission to make use 
of the lighter compass, which' was best adapt- 
ed to the occasion, and which would have been 
the quickest to exhibit a deviation from the 
proper direction, and most likely to indicate 
her true course, must be Imputed to her as 
culpable negligence. 

The next question is, whether the Tiberius 
was also in fault Between 7 and 8 o'clock, 
the officers and crew all turned in for the 
night, leaving no light The general rule of 
the maritime law is, that a vessel lying at 
anchor, in a channel which .is a thoroughfare, 
which other vessels have frequent occasion to 
pass, is bound to exhibit a light, when the 
night is dark. The Scioto [Case No. 12,508]. 
See the authorities collected in 1 Pars. IMar. 
Law, p. 192, note 3, and the following addi- 
tional cases: The Mary Campbell, Stu. Adm. 
225, note; The Miramlchi, Id. 240; The 
Dahlia, Id. 242; Nelson v. Leland, 22 How. 
[03 U. S.] 54; The Louisiana, 21 How. [62 
U. S.] 1. 

By the evidence in this case it appears, that 
there is no uniform custom in Boston harbor, 
as to keeping a light The larger vessels, 
and those engaged in the foreign trade, gen- 
ei-ally do so; but the eastern coasters, the 
class to which the Tiberius belonged, generally 
do not. Mariners have given different opin- 
ions, on the stand, as to the prudence or im- 
prudence of a vessel lying without a light, 
in the position of the Tiberius. Most of the 
ship-masters and all three of the pilots who 
have been Introduced, have strongly express- 
ed the opinion that it was imprudent for a 
vessel to lie in that place, without a light; and 
considering that the Tiberius lay In the chan- 
nel, at a place where, or at least, very near 
which, vessels have frequent occasion to pass, 
and that she had seen the steamer plying as 
a feriT boat during the whole day, and ought 
to have known that her usual time of running 
extended beyond the time of collision; and 
considering also the exti-eme darkness of the 
evening, I think it was not justifiable in the 
officers and crew of the Tiberius to go to rest 
for the night, exhibiting no light, and leaving 
no person on deck. 

Both vessels, therefore, were guilty of negli- 
gence; and the rule in the admiralty in such 
cases is, that the aggregate damage to both 
shall be divided equally between them, as was 
decided by this court in the case of The Rival 
[Case No. 11,867], As to the costs, each party 
will be decreed to pay one-half. 
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Case No. 8,349. 

LENOX et al. v. WRIGHT. 

[2 Craneh, O. C. 45.3 ^ 

Circuit Court, District of Columbia. June 
Term, 1812. 

Bills and Notes —Notice to Indorsbb — Time 
Allowed — Deliveht to Post Office. 

Upon a note due 23d and 26th July, demand and 

notice after the 28th are too late; but demand 

and notice on the 27th is not. 

[See Bank of Alexandria v. Wilson, Case No. 

836; Bank of the Metropolis v. Walker, Id. 

903.] 

Assumpsit against the indorser of a promis- 
sory note due 23d and 26th July, 1809. The 
defendant lived in Georgetown, D. C, about 
three miles from the plaintiffs. 

THE COURT instructed the jury that no- 
tice given to the defendant, or left at the 
post-office, after the 28th was too late, but 
refused to instruct the jury that demand and 
notice on the 27th was too late. The notice 
was not, in fact, put into the post-office in 
Washington until the 30th of July. Verdict 
for the defendant. 



LENT (UNITED STATES v.). 
15,593. 



See Case No. 



Case No. 8,250. 

The LEO. 

[3 Ben. 569.] 2 

District Court, B. D. New York, Dec, 1869. 

Collision- in a Slip — Propeller's Screw— -No- 
tice — Costs. 

1, A canal-boat was moored at a bulkhead, by 
lines sufBeient to enable her to withstand all 
the ordinary forces of wind and tide. A large pro- 
peller, with a screw 11 feet 9 inches in diameter, 
was lying at the pier, with her stern towards the 
canal-boat, and 40 to 75 feet distant. A short 
time before the sailing of the propeller, her engine 
was put in motion, making about 30 revolutions 
a minute. This was done without any notice 
to the canal-boat, and the current made by her 
screw parted the canal-boat's fasts, whirled her 
round in the slip three times, and drove her 
against the bulkhead with such force as td sink 
her: Held, that the propeller had no right to set 
in motion such a current of water, in a crowded 
slip, without, in some way, notifying vessels like- 
ly to be affected by it, so as to give them oppor- 
tunity to protect themselves from it, by getting 
out extra fasts, and that the propeller was liable 
for the damages. 

[Cited in The Daniel Drew, Case No. 3,565.] 

2. The Question being a new one, no costs were 
awarded against the propeller. 

In admiralty. 

O. Frisbie, for libellant. 
J. K. Murray, for claimant. 

BENEDICT, District Judge. This is an 
action brought to recover of the steamer 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

- [Reiwrted by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Leo, the value of the canal-boat Almira, sunk 
in the slip at pier 16, in the East river, on 
the 13th of April, 1869. 

As to the facts, there is little dispute. 
They are as follows: The canal-boat was 
moored at pier 16, and was there securely 
fastened to the bulkhead, by two strong 
lines, sufficient to enable her to withstand 
all the ordinary forces of wind or tide. 

The Leo, an ocean propeller, having a 
screw 11 feet 9 inches in diameter, was ly- 
ing, at the same time, at pier 16, her stern 
towards the canal-boat, and from 40 to 75 
feet therefrom. On the 13th of April, which 
was the sailing day of the steamer, and 
about three-quarters of an hour before her 
sailing hour, the Leo, while moored as above 
described, started her screw, which was 
caused to revolve at the rate of about 30 
revolutions per minute. The water was low, 
and this action of the screw threw a strong 
current of water directly towards the bulk- 
head, at which the canal-boat was moored, 
with sufficient force to part the lines holding 
the canal-boat, which was whirled around 
in the slip some three times, in spite of the 
efforts of the crew to check her, and then 
driven against the bulkhead, wherebj' she 
was so injured that she sank and was whol- 
ly lost. No notice, of any kind, was given 
from the propeller, of her intention to start 
her sei'ew, but, as soon as those on board 
were notified that the canal-boat had broke 
loose, the screw was stopped— not, however, 
in time to prevent the accident which fol- 
lowed- 

These facts present a novel question, as to 
the proper mode of using the large screws, 
which have, of late, to so great an extent, 
superseded side-wheels, as the propelling 
power of ocean steamers. It would appear, 
from the evidence in this ease, that it is a 
usual precaution, adopted by- ocean steam- 
ers in this port, just before starting for sea, 
to slowly work their engines for a while, in 
order to ascertain their exact condition, and 
insure their being in proper running order, 
when the ship proceeds to sea. With side- 
wheels, this action of the engines, while the 
vessel is fast In the slip, does not seem to 
have been attended with any considerable 
danger to other vessels in the same slip; 
at least, I have never known of any suc-h 
cases, and feel quite confident that I should 
have known, if such had occurred with any 
considerable frequency. That no damage 
has arisen from this practice of the side- 
wheel steamers, is owing, no doubt, to the 
fact, that side-wheels, while they move only 
the surface of the water, are also near mid- 
ship, and the force of the current caused by 
them is, therefore, much broken before it 
reaches the stern. But the screw is at the 
stern^ and it there combines, at a single 
point,, all the power which, in side-wheels, 
is distributed between the two wheels. It 
is, moreover, under water, and, when in 
motion, its necessary effect is, to drive a 
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column of water directly aft. This current 
of water, which acts with sufficient power 
to propel the large vessel at high speed, 
against the heavy head-seas of the ocean, 
of course, when the steamer is fast to the 
wharf, is driven aft the vessel with vei-y 
great force, and, almost necessarily, involves 
danger to surrounding vessels, as the facts 
of this case, as well as those in the case of 
The "Washington, 2 INIarit. Law Cas. 23, 
clearly show. And a question might, per- 
haps, arise, as to the legal right of any ves- 
sel to set in motion, in the crowded slips of 
this port, a force so powerful. Such action 
is expressly forbidden in the river Thames. 
See Thames Consei-vatory By-Laws, 1860. 
But, upon the evidence in this ease, the 
question is narrowed to determining wheth- 
er such a force can be set at work, without 
giving previous notice to surrounding ves- 
sels, so as to enable them to protect them- 
selves against it To such a case, the max- 
im, "sic utere tuo, ut alienum non laedas," 
.applies, and it must be held that, if the pro- 
pellers have any right at all to turn their 
screws, when the vessel is fast in the slip, 
it is cei-tainly accompanied with the duty 
of, in some way, notifying vessels likely to 
be affected, so as to give them the oppor- 
tunity, by getting out extra lines, or other- 
wise, to protect themselves against the cur- 
rent, which must flow from the motion of 
the screw. 

In the present case, it is not pretended, 
that any previous notice of intention to set 
the screw In motion was given by the steam- 
er, and she must, accordingly, be held liable 
for the damage which ensued. 

On account of the novelty of the question 
raised, I award no costs against the steamer. 
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Case ISTo. 8,351. 

The LEO. 

[5 Ben. 261.]* i 

District Court E. D. New York. June 24, 
1871.2 

Collision at Sea— Steamer and Schooneb^ 
Speed— PoG Hobn- 

1. A schooner was sunk by a steamer at night, 
some fifteen or twenty miles off Sandy Hook. 
The night was boisterous and dark, and, as the 
steamer claimed, foggy. The steamer was run- 
ning six or seven knots an hour, although, as she 
claimed, an approaching vessel could not be seen 
more than a leneth ahead. No fog horn was 
Mown on board the schooner, and she claimed 
that the night, though dark, was not foggy. 
Held, that the steamer was in fault in keeping 
up such a rate of speed in such a locality on such 
a night, whether it was foggy or not. 

2. The schooner could not be held in fault for 
the omission to blow a fog horn, for the reason 
that a horn, if blown, would not have been avail- 
able, on such a night, to give any useful notice 
to the steamer. 2 

1 [Reported by Bobert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Reversed in Case No. 8,254.] 



BENEDICT, District Judge. This is an ac- 
tion brought to recover the damages caused 
by the sinking of the schooner Saxon by the 
steamship Leo, in a collision which occurred 
some fifteen or twenty miles below Sandy 
Hook, on the night of the 13th of November, 
1870.3 The steamer, at the time, was bound 
to the southward, and the schooner was un- 
der double-reefed foresail and jib, running 
before the wind, which was south-southwest. 
The night was dark, and the sea high, and 
the wind a moderate gale. Both vessels were 
carrying the proper lights, and a proper look- 
out is proved by each vessel. The presence 
of the schooner was not known to those on 
the steamer till the vessels were close to- 
gether, and the schooner was struck upon her 
port quarter before the engine of the steamer 
could be reversed. The effect of the blow 
was such that the schooner very shortly 
rolled over, but being loaded with lumber she 
floated, and the crew clung to her till morn- 
ing, when they were taken off by a pilot-boat. 

The charge against the steamship is that 
she was running in a dark and thick night, 
at too high speed and without a proper look- 
out The defence is that there was a dense 
fog, and that the accident arose from the fail- 
ure of the schooner to blow a fog horn. 

The evidence, as to the presence of fog, and 
as to the darkness of the night, is conflicting, 
but I. conclude from the weight of the evi- 
dence that the night was vei-y dark and thick, 
so that lights of approaching vessels could 
with difficulty be seen at any considerable 
distance; and I hold the steamer to be in 
fault for keeping up her full speed on such a 
night, in such a locality, whether there was 
or was not fog. The assertion of the steamer 
is that an approaching vessel could not be 
discovered more than a length ahead, and 
yet she kept up her full speed, which was 
six or seven knots, although her master says 
she could have been kept on her course at a 
speed of two Icnots. After the collision she 
was more careful, and ran for some time un- 
der one bell. 

By reason of this neglect to reduce her 
speed, the steamer must be held liable in this 
action. The only doubt I have had in the 
case is as to the liability of the schooner also, 
because of the failure to blow a fog horn. 
The answer to this on the part of the schoon- 
er is that although the night was dark and 
thick, there was no fog, and, conseque^tlyJ no 
obligation to blow a fog horn. 

I have examined the evidence with some 
nicety, and, looking at the whole case, am 
satisfied that the schooner cannot be held 
guilty of fault for the omission to blow a fog 

3 [The date of this collision was November 30, 
1869. In title printed copy of Judge Benedict's 
opinion filed with the records of the court, the 
date is given as November 30, 1870, which has 
been changed with a pen to 1869.] 
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horn, for the reason that a horn, if blown, 
would not have been available, on such a 
night, to give any useful notice to the steam- 
er. It is proved by the claimants to have 
been clear weather at 7^ p. m., when the 
steamer passed the lightship, the wind then 
blowing from the south and west, and fresh- 
ening. At lOV^ p. m. it was blowing heavily 
from south-southwest, and by 2 p. m. blew 
from north-northwest. At the time of the 
collision rain was falling, according to the 
evidence for the steamer, and the wind 
south-southwest. These circumstances are 
calculated to raise doubts as to the night be- 
ing one to be properly termed foggy, but 
there is no doubt that it was a bad night. 
"About as bad a night as I ever saw," says 
the engineer of the steamship. The value of 
the fog horn signal must depend upon the 
weather, and the obligation to blow it cannot 
attach, if it be clearly shown that there were 
attending circumstances which would render 
it a useless precaution. 

Doubts have been expressed as to the abil- 
ity to hear a fog horn on a steamer at any 
time when the steamer is in full motion (The 
Bay State, 18 How. [59 U. S.] 92), but the 
truth I take to be that it depends upon cir- 
cumstances whether the hom can be made 
of use. Under some circumstances, a hail 
even can be heard at a long distance by at- 
tentive ears on a steamer in. full motion. Un- 
der other circumstances, a loud horn cannot 
be heard. On this occasion the night was 
imdoubtedly boisterous. The evidence shows 
that the loudest hails made after the colUsion 
by those on the wreck, whose lives were ap- 
parently dependent on making themselves 
heard, failed to reach the steamship, al- 
though she must then have been near by, 
and at times still. The loud hails of the 
chief mate of the steamship directed to those 
on the wreck, were also unheard by them. 
They could not even hear the whistle and 
the blowing steam, both of which sounded 
loudly after the accident These circumstan- 
ces show quite plainly, to my mind, that a fog 
horn, if blown on the schooner, would have 
been of no use. The whistle of the steamer, 
which is shown to have been blowing while 
the schooner was approaching, was of no use, 
for it was not heard by the hands on the 
schooner till the steamer was on the point of 
striking them. 

My conclusion, therefore, is that the schoon- 
er cannot be held guilty of faidt for omitting 
to blow a fog horn, and that the steamship 
must be held solely responsible, because of 
her unlawful speed. 

[A final decree awarding the libelant $10,849.41 
damages and §416 costs was entered December 5, 
1871. The case was again heard upon a question 
of taxation of witnesses' fees in Case No. 8,252. 
An appeal was taken by the claimant, and the 
decree above reversed by the circuit court on the 
ground that both vessels were in fault. An ap- 
portionment of the damages was ordered. Id. 
8,254. The case was again heard upon a libel of 
the seamen for .vages. Id. 8,253.] 
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[5 Ben. 486.] i 

District Court, E. D. New York. Jan, Term, 
1872. 

Witness Fees — Travel fob more thax a Hun- 
niiED Miles. 
Travel fees for a witness subpoenaed out of the 
state can only be taxed for a hundred miles. 
[Cited in U. S. v. Sanborn, 28 Fed. 304; Buffa- 
lo Ins. Co. V. Providence & Stonington S. S. 
Co., 29 Fed. 237; The Vernon, 36 Fed. 116; 
Burrow v. Kansas City, Ft. S. & M. R. Co., 
54 Fed. 282; Pinsou v. Atchison, T. & S. 
F. R. Co., Id. 465.] 

[This was a libel by the owners of the 
schooner Saxon against the steamship Leo 
for damages on account of collision. There 
was a decree in favor of the libelants. Case 
No. 8,251. The case is now heard upon the 
question of witness fees.] 

BENEDICT, District Judge. The appeal 
from the clerk's taxation of witnesses' fees 
in the ease raises the question, -niiether, as 
against the adverse paiiy, traveling fees 
of a witness subpoenaed out of this state 
for a greater distance than one hundred 
miles can be taxed. The point has been de- 
cided by Mr. Justice Nelson, and the prac- 
tice in the Southern district, in conformity 
with that decision, is to tax traveling fees 
for no greater distance than the subpoena 
would i-un, which is a distance of one hun- 
dred miles from the place of trial out of 
the district The practice in this district 
must conform to the same decision, and ac- 
cordingly the appeal in this case is sustain- 
ed, and a retaxation must be had in accord- 
ance with this opinion. 



Case Wo. 8,353. 

The LEO. 

[8 Ben. 506.] 2 

District Court, E. D. New York. Jnly, 1876. 

Collision— Stale Claim — Laches— Seamen's 
Effects. 

1. The owners of a schooner filed a libel against 
the steamship Leo, owned by a corporation, to re- 
cover for her loss by collision. Before the trial 
of the cause, libels were filed against the Leo, on 
behalf of the seamen on the schooner, to recover 
for the loss of their effects by the collision. No 
process was issued however on these libels until 
nearly five years thereafter, during which time 
the suit of the owners had been carried by appeal 
to the supreme court of the United States, which 
had held both vessels in fault After sudi de- 
cision processes were issued on the seamen's 
libels against the steamship, which still continued 
to be owned by the same corporation, although 
nearly all its stock had in the meantime been 
transferred to other hands: Held, that, if the 
Ubellants were ordinary persons, or if the libels 
had not been filed within a reasonable time, the 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.]. 

2 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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claims would have been held to be lost by neglect 
to prosecute: but, the libellants beins seamen, 
it was the duty of the court of admiralty to pre- 
vent their losing their claims by reason of the neg- 
ligence of tiieir proctor, if it could be done without 
injustice. 

2. No injustice would be»done here by a decree 
in favor of the seamen, as the claimants were the 
same and were chargeable with knowledge of the 
fact of the loss of the seamen's effects. 

3. The transfer of the stock of the corporation 
made no difference, for it could not be supposed 
that such claims as these could have made any 
difference in the value of the stock. 

4. The seamen therefore must have a decree 
for half their damages without interest or costs. 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellants. 
John Sherwood, for daimants. 

BENEDICT, District Judge. These are ac- 
tions by the crew of the schooner Saxon to 
recover of the steamship Leo the value of 
their clothes lost in a collision between 
those vessels, which occurred in November, 
ISQQ. The merits of this collision first came 
before this court upon a libel filed by Jed. 
Prye, 'the owner of the schooner. That case 
[Case No. 8,251] was tried on the 4th of 
March, 1871. The libels in these causes were 
filed on Februai-y 28th, 1871, after the filing 
of the libel of Frye and before the trial of 
that case. But no process was then issued 
upon such libels, or other proceeding taken 
in these causes until December 28th, 1874. 
During this period the question as to the 
liability of the Leo for the collision in ques- 
tion was pending before the courts, the case 
of Frye having been taken by appeal to the 
supreme court,2 where the collision was held 
to have resulted from negligence on both the 
schooner and the steamer. Shortly after the 
final decision as to the question of liability, 
demand was made for the payment of these 
claims of the crew for their clothes; and 
the same being refused, process was then 
issued upon the libels which had been filed 
some five years before. The steamship, hav- 
ing been seized upon such process, now de- 
fends upon the ground that these claims are 
stale. 

As to the question of fact upon which any 
liability depends, it has been assumed that 
the decision thereof in these cases wiU follow 
the opinion as to the fact expressed by the 
supreme court in the action brought by 
Frye, inasmuch as by consent the evidence 
in that case has been made the evidence in 
these cases. 

The only question then is whether the 
libellants have lost their rights by laches. 
If the libellants were ordinary persons, or if 
these libels had not been filed within a rea- 
sonable time, there would be no doubt that 
these claims should be held to have been 
lost by neglect to prosecute. But the libel- 
lants are seamen. In due time they placed 
their demands in the hands of a proctor, and 

2 [See Case No. 8,254 and note at end of this 
case.] 



they swore to their libels, which were then 
filed. Moreover, they knew that the ques- 
tion of the liability of the steamer was be- 
fore the coui*t undetermined, for they were 
witnesses; and they may well have supposed 
that their rights were dependent upon the 
proceeding which they knew to be pending. 
The omission to make enquiry -as to their 
actions, and to ascertain that process had 
not been issued upon their libels, cannot 
therefore be imputed to seamen as negli- 
gence. They had done all that was to be 
done by them, and they cannot justly be com- 
pelled to lose their claims, by reason of the 
neglect of their proctor sooner to move for 
process. In behalf of seamen in such a case, 
it is the duty of a court of admiralty to pre- 
vent the loss of their claims by the negli- 
gence of their proctor, if it can be done with- 
out injustice. Here no injustice will arise, 
for the claimants are chargeable with the 
knowledge that the seamen's clothes were 
lost with the vessel. The liability of the 
steamship is no greater now than it would 
have been had the processes been issued, 
and these causes tried with the case of Frye. 
The proof, that a considerable part, but not 
all, of the stock of the corpoi-ation, which 
owned the steamer at the time of the acci- 
dent and stiU owns her, has been sold since 
the accident to persons having no knowledge 
of this demand of the crew, does not change 
the case. The same eoi-poration is the claim- 
ant before the court, and it cannot be sup- 
posed that any difference in the value of the 
stock of that corporation would be caused by 
demands such as these imder consideration. 
There must therefore be a decree for the 
libellants for one-half the value of the prop- 
erty set forth in the libels, which may be 
proved to have been lost, without interest 
or costs. A reference can be had to ascer- 
tain the amounts,, if that be not agreed to, 
in which case the costs of the reference will 
be left t6 be determined upon the coming in 
of the report. 

[NOTE. There is no report of either ,of these 
cases in the supreme court, and an examination 
of the supreme court docket fails to show any 
such case having been docketed. . The records of 
the circuit court show that on October 2, 1873, 
a petition and bond on appeal were filed, but the 
proceedings appear to have been carried no fur- 
ther. In Case No. 8,254 the circuit court held 
(reversing Case No. 8,251) that the collision was 
lie result of negligence of both vessels.] 



Case 3Sro. 8,S54. 

The LEO. 

[11 Blatchf. 225.] i 

Circuit Court, E. D. New York. July 2, 1873.2 

Collision — Steamer and Saii, Vessei. — Thick 
AXD Stokmt — Full Steam — Lookout — Dutt of 

Sail Vessel to Blow Fog-Hobn. 
1. In a dark, thick and stormy night, and 
against a strong wind, a head sea, and the tide, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reversing Case No. 8,251.] 
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a steamer was making all the speed she could, 
carrying steam up to the limit of her right. She 
collided with a sailing vessel: Held, that she was 
in fault for not slackening her speed. 

2. Under articles 15 and 16 of the act of April 
29, 1864 (13 Stat. 60, 61), the positive duty of 
avoiding collision with a sailing vessel is imposed 
on a steamer, and the speed of the steamer should 
be so regulated that she may he under control, and 
a collision be avoided, after tie presence of the 
other vessel is ascertained. 

[Cited in Richelieu & O. Nav. Co. v. Boston 
Marine Ins. Co., 26 Fed. 602,] 

3. A steamer Jield in fault for not keeping a suf- 
ficiently careful lookout to discover the lights of 
a sailing vessel which she ought to have seen at 
a distance within which a collision could have 
been avoided by her after seeing such lights. 

4. A sailing vessel under way held in fault for 
not blowing a fog-horn in a fog. 

5. Neglect to blow a fog-horn being established, 
the vessel must show affirmatively that the horn, 
if blown, could have produced no effect. 

6. Both vessels being in fault, the damages 
were apportioned. 

[Appeal from the district court of the United 
States for the Eastern district of New Xork.] 
In admiralty. 

Charles Donohne, for libellants. 
Edward H. Owen and John Sherwood, for 
claimants. 

HUNT, Circuit .Justice. On the night of 
November 30th, 1869, at about 10^ o'clock, 
a collision took place between the steamer 
Leo and the schooner Falcon, s off the coast 
of New .Jersey. The schooner and her cargo 
were an entire loss. The district court made 
a decree in favor of the schooner. [Case No. 
8,251]. Upon a reference, the damages were 
established at $10,849 41, which were con- 
firmed by the court. 

It is agreed by both parties, all the wit- 
nesses concuiTing on that point, that it was 
wet, dark and tliick weather. Some of the 
witnesses testify that the stars were to be 
seen from time to time, while others testify 
that it was so dark that a light was visible 
at a very short distance only. The wind was 
from the southwest, and the sea was high. 
I will consider, in the first place, whether 
there was fault in the conduct or condition 
of the steamer. 

1. It is alleged that the steamer started 
from Sandy Hook in a fog, and that she was 
in fault in so doing, and took all the risks 
resulting from that action. The evidence 
does not sustain the fact assumed in this 
position. It is dispi-oved by all the witnesses 
who were on board of the steamer, and by 
Captain Blakeman of the Niagara. It is not 
proved positively by any witness, and the in- 
ferential evidence in favor of it cannot stand 
for a moment against the direct evidence to 
the contrary, 

2. It is said that the steamer was going at 
too great a rate of speed, carrying 27 pounds 

3 [The name Falcon appears only in Judge 
Hunt's opinion. Reference to the court files dis- 
closes the name of the schooner to be the bason, 
as reported in Cases Nos. 8,251 and 8,253.] 1 



of steam. The engineer testifies,. that this was 
the limit of his right to carry steam, and that 
the owners directed him to carry 27 pounds 
only, although he did carry more, m his 
discretion, witli their knowledge and assent. 
The evidence is, that the steamer, against a 
strong wind, a head sea and the tide, was 
making six or seven miles an bour, while 
nine or ten was Jier maximum, under favor 
able circumstances. She carried the same 
amount of steam under these unfavorable cir- 
cumstances, as when in daylight, sbe was in 
the smooth water of the bay, and this in a 
night confessedly dark and stormy, and, as 
stated by her own officers, in a thick, heavy 
fog. 

By the statute regulations for preventing 
collisions on the water, article 16 (13 Stat. 
61), it is provided: "Every steamship, when 
approaching another ship, so as to involve 
risk of collision, shall slacken her speed, or, 
if necessary, stop and reverse; and eveiy 
steamship shall, when in a fog, go at a 
moderate speed." The district judge held, 
that, under the circumstances established by 
the evidence, the steamer failed sufficiently 
to slacken her speed, and did not limit her- 
self to a moderate speed. As already stated, 
she was making about all the speed she could 
make. She did not slacken any further, or 
otherwise, than that, notwithstanding her 
efforts, the wind, the seas and the tide en- 
forced a lower rate of speed. That it was 
not sufficiently moderate, the unfortunate col- 
lision tends strongly to establish. The speed 
should be so moderate that the steamer may 
be under control, and collision avoided, after 
the presence of the other vessel shall have 
been ascertained. This provision of law is to 
be construed in connection with article 15 of 
the same statute, which enacts as follows: 
"If two ships, one of which is a sailing ship 
and the other a steamship, are proceeding in 
such directions as to Involve risk of collision, 
the steamship shall keep out of the way of 
the sailing ship." The positive duty of avoid- 
ing collision is imposed on the steamer, and 
her speed must be so regulated as to enable 
her to perfoi-m that duty. I agree with thn 
court below, that, in this respect, the steamer 
failed in the performance of her duty. 

3. Did the men on board of the steamer 
keep a good lookout? That she ran Into the 
schooner is beyond doubt. That this arose 
from some other cause than an intention to 
injure, is to be assumed. The reason is as- 
signed by tlie steamer's officers and crew, 
that the weather was such that it was im- 
possible to discover the schooner ;n time to 
avoid the collision. It is expressly proved, 
and not contradicted, that both vessels car- 
ried the lights required by statute, and that 
they were in good order. The question then 
is— if a careful lookout had been kept, could 
the lights on board the schooner have been 
seen by the steamer in time to prevent the 
collision? 

Of the schooner's crew, John Herd testifies. 
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that be saw the steamer's lights a quarter 
•of a mile off, and about fom- minutes before 
the collision. In another place, he says he 
saw the lights a quarter of an hour before 
"the collision, and at the distance ot nine 
■times the length of the steamer. Thomas 
Cassidy maUes about the same statement, but 
under circumstances less favorable for un- 
•derstanding the facts, having been aroused 
from sleep by the captain's shouts that a 
steamer was upon them. Captain Parrott, 
■of the schooner, was at the wheel at the time 
•of the .collision, and testifies that he saw the 
.steamer's lights at the distance of half a 
mile, and saw her hull at the distance of a 
quarter of a mile, and that, when he saw her, 
-Tie hailed for all hands to come on deck. It 
was this hail that brought out the witness 
•Cassidy. 

On the part of the steamer, her master tes- 
tifies that he was in his cabin, near the pilot- 
Jiouse, at the time the report of a "light un- 
-der the bow" was made, that he Jumped for 
the pilot-house, ordered the helm hard a-port 
•as soon as he saw the light, and rang the 
bells to slow, stop and back; and that, al- 
onost instantaneouslj', the collision occurred. 
JHe testifies that he had been on the lookout 
himself the most of the time after eight 
■o'clock, but that, just before the collision, he 
had gone down into his own room to make 
-some change in his clothing. He does not 
•state that Immediately before the collision he 
was on the lookout, but states facts from 
TVhich It is obvious that he could not have 
Ijeen. Benjamin Wood, the second officer of 
the steamer, testifies tiiat he was near the 
wheel in the pilot-house, at and before the 
collision; that he had been keeping a good 
lookout; and that there was not the lapse of 
more than half a minute between seeing 
the schooner's light and the collision. He 
states, however, that tne weather was such 
that he could see distinctly the two men on 
the lookout of the steamer, who stood at 
thirty feet distance from him. John An- 
drews, a seaman, testifies, that lie was on 
tlie lookout of the steamer from eight o'clock 
until after the collision; that *he was the 
first one on board of her who saw the schoon- 
■er's lights; that he gave notice; and that he 
could not see a' light further than the length 
■of the vessel. It is, perhaps, to be inferred, 
that he means it to be understood that he 
was careful in his watch, and was vigilantly 
looking out in the direction of the schooner, 
and that he did not see her sooner because 
it was so dark and foggy that he could not. 
It would have been more satisfactory if he 
had so stated in words. 

Unless I am in error, these are all the wit- 
nesses who speak of the power to see. the 
lights of either vessel, who were on the 
■deck of either vessel at the time of the col- 
lision or immediately before. .The evidence 
of the witnesses who speak on this point 
from observations after the collision, and 
whose attention had not been directed to 



the point of whether the lights could be 
seen, is less forcible than evidence of the 
character I have adverted to. The affirma- 
tive evidence of those who did see lights at 
a distance within which the steamer could 
have been stopped or her course altered, 
and the circumstances attending the evi- 
dence of the steamer's witnesses, render it 
beyond any reasonable doubt that the steam- 
er could and ought to have seen the schoon- 
er's lights at a distance of at least a fourth 
of a mile. Her second officer testifies that 
"she could have .been stopped within twice 
and a half of her length, a distance proba- 
bly of five or six hundred feet. I am satis- 
fled, upon this review of the evidence, that 
the lookout of the steamer was not well 
kept, and that she was in fault in this re- 
spect. 

Assuming the steamer to have been in 
fault, it is argued that the schooner was 
also in fault, in not using the fog-horn im- 
mediately preceding the collision. The stat- 
ute already cited, in article 10, provides as 
follows (13 Stat. 60): "Whenever there is a 
fog, whether by day or night, the fog sig- 
nals described below, shall be carried and 
used, and shall be sounded at least every 
five minutes, viz.: (a) Steam ships under 
way shall use a steam whistle placed be- 
fore the funnel, not less than eight feet 
from the deck, (b) Sailing ships under way 
shall use a fog-horn, (c) Steamships and 
sailing ships when not under way shall use 
a bell." The schooner had on board an ordi- 
nary fog-horn and a patent fog-horn, but 
did not use them on this occasion. The 
steamer insists that there was a fog then 
prevailing. The schooner insists that there 
was not. That there was a thick, lieavy fog 
is sworn to by Captain Dearborn of the 
steamer, flrst officer Perry, second officer 
Wood, engineer Wagner, and seaman An- 
drews. Their evidence is corroborated by 
Captain Blakeman of the Niagara, who was 
going in the same direction with the Leo, 
and about two hours in advance of her. He 
says, that, when he, passed Sandy Hook, at 
5.17 p. m., there were strong indications of 
thick fog; that, soon after, the wind in- 
creased almost to a gale; that the fog came 
on thick, heavy, and so dense that he could 
scarcely see; and that it so continued until 
after 1 a. m. It is argued, and is altogether 
probable, that, to a greater or less extent, 
the same fog prevailed, as the same' wind 
certainly did, where the Leo and the schoon- 
er were, and at the time the collision oc- 
curred. Captain Dearborn says: "It con- 
tinued foggy, continued very foggy, up to 
two o'clock in the morning. There was still 
a thick fog. The ship was making water." 
PeiTy, the first officer of the steamer, says: 
"Was it or not foggy or misty? Yes. Was 
there any rain? Yes, light drizzling rain. 
It was very thick. I ' could not see the 
length of the vessel. Was there any fog or 
mist at that time? Yes, very thick indeed." 
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Wood, the second mate, says: "I went on 
deck to look at the vessel we had collided 
with. She had passed out of sight, the fog 
was so dense. * * * You might see forty 
or fifty feet in that fog; it would he hard to 
say, but the distance would be very short." 
The seaman Andrews says: "It was a dark, 
dirty, foggy night, raining a drizzling rain 
the whole night." 

The evidence on the part of the schooner 
is scarcely in contradiction of this evidence. 
It seems to be founded chiefly upon the dis- 
tinction between a fog and a mist. No 
iloubt, it may sometimes be difficult to say 
when the watery vapor surrounding a ship 
ceases to be fog, a damp heavy vapor, and 
iDecomes a mist, where the drops fall, but 
in size so small that they are almost im- 
perceptible. The one form is easily changed 
into the other and as readily rechanged to 
its former condition, and, at times, the 
vapor may well be partly fog and partly 
mist. Thus, the witness Herd, of the 
schooner, says: "There was a kind of mist. 
You could not call it a heavy fog." A fog 
may well be termed a kind of mist, and, in 
saying that it was not a heavy fog, he im- 
plies that it was a fog of some kind. Cap- 
tain Parrott, of the schooner, says: "I did 
not see any fog, not enough to blow any 
horns or whistles. It was thicker at half- 
past ten than at eight" The captain here 
almost admits that there was fog, but 
thinks there was not enough of it to re- 
quire the horn to be blown. Oassidy, the 
mate of the schooner, thus states it: "What 
was the weather when you went below (two 
hours and a half before the collision?) 
Dark and overcast. How was it about 
there being any fog? I should not call it 
foggy— dark and overcast." Cassidy, the 
sick captain, who came on deck after the 
collision, says: "When you went below, 
what was the character of the atmosphere; 
how about there being a fog? I didn't call 
it foggy. How was it when you got on 
deck, with the way it was when you went 
below? I should say it was about the same. 
Was there any fog? No. Was there any 
haze on the water? No. Was there any 
thickness of fog sweeping along? No." 
The testimony of Captain Parrott is some- 
what affected by the evidence of Mr. Wil- 
bour, that Parrott had, on a previous occa- 
sion, stated that, at the time of the collision, 
it was very foggy, so much so that he could 
not see the length of his vessel. 

It is argued, that there cannot be a fog 
during the prevalence of a gale of wind. 
No evidence is found in the case to sustain 
this theoretical proposition. On the eon- 
ti-ary. Captain Blakeman testifies, that, on 
his passage, there prevailed, at the same 
time, a dense fog and a gale of wind. It 
is not known to me to be correct, as a the- 
ory of natural philosophy. 

Upon the whole evidence, there is scarcely 
room for a fair doubt, that a fog prevailed 



at the time of the collision. It was, there- 
fore, the duty of the schooner to have sound- 
ed her horn as often as once in every five 
minutes. This, it is conceded by the cap- 
tain of the schooner and the others on board 
of her, was not done. 

The appellants insist, that, for this neg- 
ligence, in violation of the positive direction 
of the statute, the right of recovery on the 
part of the owners of the schooner is gone; 
and that, having eonti-ibuted themselves to 
the injury, they cannot recover against an- 
other, who has also been negligent. 

It is insisted, on the other hand, that, if 
blown, the horn could not have been heard 
on board the steamer, and thus that no in- 
Jury was caused by its negligent omission. 
Neglect to obey the positive injunction of 
the statute being established, it is the duty 
of the schooner, or her owners, to establish 
affirmatively, that 'the horn, if blown, could 
have produced no effect. Water is a ready 
communicator of sound. A hail, a shout, or 
a horn can be heard much further upon the 
water than upon the land. On smooth wa- 
ter, and with a favorable breeze, the sound 
can be heard much' further than upon a 
rough sea or against a head wind. On this 
occasion the nigh't was boisterous. The sea 
was high, and the machinery of the steamer 
may be assumed to have made the rattling- 
and the noise usual in a large vessel of that 
character. On the very front of the steam- 
er were two men stationed as a lookout. I 
have stated that I believe them to have been 
negligent in the discharge of this duty, and 
that they might have seen the schooner at 
a distance of half a mile, or, certainly, at 
the distance of a fourth of a mile. If the 
patent fog-horn on board the schooner had 
been sounded, when within a half-mile of 
the steamer, would they not have heard it,, 
and given immediate notice to the officer in 
charge? If the notice had reached them 
when within a fourth of a mile, or even an 
eighth of a mile, of the schooner, the disaster 
could have been avoided. It is testified, that 
the steamer could be stopped entirely with- 
in twice and a half her length. This, how- 
ever, was not necessary, as a slowing, or a 
slight sheering to the east by the steamer,, 
would have been sufficient to avoid a col- 
lision. These men may have been negli- 
gent in not seeing the schooner's lights, but 
I see no reason to think that, sitting on the- 
stem of the steamer, with the wind direct- 
ly from the schooner, they would not have- 
heard the horn, if it had been blown, and 
been roused to their duty. The schooner 
would be less likely to hear the steamer's- 
whistle, its sound coming directly against 
the strong gale. The men on board the- 
steamer, at and after the collision, may have- 
been unable to hear shouts and cries com- 
ing from the schooner. The alarm and con- 
fusion incident to -the occasion, and the ad- 
verse wind after the schooner had left them, 
may well explain this. I am compelled,. 
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liowever, to think, that there is no ground 
for the argument, that, if blown, the fog- 
horn could not have been heard. The evi- 
dence strongly impresses me with the be- 
lief, that it might have been, and probably 
would have been, heard, in time to have en- 
abled the steamer to avoid the disaster. 
The vessels were in the track of the great 
coasting trade of this continent Every 
vessel bound to or from the commercial em- 
porium of the continent and the Southern 
States would pursue this tract. Every 
means known to good mariners to give no- 
tice of each other's approach, should be 
used, while in this travelled track. It was, 
in my judgment, great negligence in the 
schooner to omit the use of her fog-horn. 
There is good reason to think that its use 
might have prevented the present disaster. 
I hold that both parties were in fault, and 
that the decree must be reversed, and a de- 
cree be entered apportioning the damages. 

[This case was afterwards heard in the dis- 
trict court upon the libel of the seamen for 
wages. Case No. S,253.] 



Case lS"o. 8,S55. 

' In re LEONARD. 
[4 N. B. R. 562 (Quarto 182).] i 
District Court E. D. Missouri. 1871. 

Bankktjptot — Amended Petition — When Al- 
lowed—New Causes op Action— Intention of 
Bankrupt Law — Unjdst Exactions op Cred- 
itors. 

1. Although the court has, in furtherance of jus- 
tice, the discretion at any stage of proceedings 
to permit amendments to be made to pleadings, 
it is a discretion properly limited to the same 
cause of action, and it should not permit, under 
forms of "amendments," new causes of action lo 
oe introduced. 

2. If there is not proof sufBcient to make it ap- 
pear that the acts of bankruptcy charged have 
been committed, no order on the defendant to 
show cause should be granted, nor an order of 
seizure, injunction, or arrest 

[Cited in He Price, Case No. 11,411; Re Rog- 
ers, Id. 12,003.] 

^ 3._ The bankrupt law [of 1867 (14 Stat 517)] 
IS intended to uphold amongst bankers, mer- 
chants, etc., prompt payment of commercial ob- 
ligations, but it should not be perverted to lie 
Eurpose of wrong and injustice by compelling 
onest debtors, under apprehension, to yield to 
unjust exactions from alleged creditors. 

4. A debtor or defendant has the right to know 
what are the allegations which are made against 
him, and may insist that he shall not be tried 
on charges not made against him in tiie original 
proceedings upon which he has joined issue, and 
especially that he shall not he called upon just 
before trial to meet an entirely distinct cause of 
action. 

5. Amendments in legal proceedings always pre- 
suppose something to amend— something in the 
record concerning that distinct substantive matter 
—not an entirely new cause of action to be sub- 
stituted for the original one. Substitution is not 
amendment The defendant may assent to the 
incorporation of new causes or acts of bankruptcy 
into the original petition. If consent is withheld, 
leave should be refused. 

1 [Reprinted by permission.] 



t On the 7th of January, 1871, a creditor's 
petition, with proofs, was filed against de- 
fendant, praying that he be adjudged a 
bankrupt, etc. Thereupon a rule upon him 
to show cause was granted. He appeared, 
answered, and demanded a jury, and the 
parties proceeded to take testimony upon the- 
issues made. "Within a few days of the time 
for trial the creditors asked leave to file an 
amended petition, alleging additional acts of 
bankruptcy, without notice to the defend- 
ant or his attorney. The court granted leave, 
subject to any objection the defendant might 
make. He now files his objection in writ- 
ing, and moves to strike out said amended 
petition. 

TREAT, District Judge. While it is in 
the discretion of the court at any stage of 
proceedings, in furtherance of justice, to per- 
mit amendments to be made to pleadings,, 
it is a discretion properly limited to the same 
cause of action— not to permit, under form 
of "amendments," new causes of action to- 
be introduced, thus pei-verting the power to- 
amend into a power to substitute one cause 
of action for another. The petitioning credi- 
tor, like a plaintiff, brings a definite cause of 
action, and makes his allegations according- 
ly, and the allegata and probata must cor- 
respond at the trial. The defendant appears- 
to meet the allegations made, and no oth- 
ers. If there has been slu informal or im- 
pei'fect statement, the court can permit the 
needed ccorrections to be made on such terms 
as justice demands; but it would be an un- 
just and unjustifiable action on its part to- 
convert, under the name of an amendment, 
one cause of action into another entirely 
distinct, calling for different proofs and for 
different proceedings. 

In ordinary actions at law and in equity, 
the rule is universally recognized, and in- 
stead of prescribing a different rule in bank- 
ruptcy, there are cogent reasons for enfor- 
cing it strictly. "When a creditor's petition 
is filed and proofs submitted to the judge, if 
he grants an order to show cause why the 
defendant should not be adjudged a bank- 
rupt upon the alleged acts of bankruptcy, 
the very terms of the bankrupt act require 
that, on the trial, the defendant shall prove 
that the facts set forth in the petition uie 
not true. That provision of the act mani- 
festly depends for explanation on the pro- 
ceeding, whereby upon the filing of the peti- 
tion it must be "made to appear" to the 
court "that sufficient grounds exist" therefor; 
in other words, that a prima facie case has 
been established by the proofs offered to sus- 
tain the allegations made. It would other- 
wise be abhorrent to the sense of justice 
and right that the very stringent proceed- 
ings connected often with the creditor's peti- 
tion should be admissible, viz.: seizure of his 
property, injunctions, and arrest If there 
is not proof sufiGlcient to make it appear that 
the acts of bankruptcy charged have been 
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committed, no order on the defendant to 
show cause can be granted, and the petition 
falls. If such proof is made allegata and 
probata corresponding, and the order to show 
■cause is entered, then under proper proofs 
the court may even grant warrants of ar- 
rest and seizure, and Issue injunctions. All 
of the subsequent proceedings are based on 
the initial proofs "that sufficient ground ex- 
ists"— that is, that prima facie, the defend- 
ant has committed the acts of bankruptcy 
charged. If no such proof is submitted, no 
fiuther proceedings follow— the case is at 
an end, and all ancillary or dependent pro- 
ceedings, sti'ingent or otherwise, faU to the 
ground. If, on the other hand, the order 
to show cause is granted, then defendant 
has cast upon him the burden of proving a 
negative (always a difficult and hard mat- 
ter), unless the courts construe the act to 
mean that inasmuch as a prima facie case 
has been made out, the defendant is re- 
^luested to rebut the same, according to the 
rules or proceedings familiar to judicial in- 
vestigations. That construction has been 
uniformly given to the act by this court, 
and no room has been suggested which in- 
duces a doubt as to the correctness of the 
rulings upon the point. 

It is obvious to all familiar with the opera- 
tion of the act, that great care and circum- 
spection is required on the part of the 
-courts to prevent its perversion to purposes 
not within its province. It is not an act for 
the collection, of debts under ordinary cir- 
cumstances, nor to enable a creditor to hold 
in terrorem over alleged debtors its stringent 
provisions, so as to extort compromises or 
payment of doubtful or unjust demands. 
^Vhile it is designed to uphold among bank- 
ers, merchants, etc., prompt payment of 
their commercial obligations, and thus to se- 
cure to commercial paper that force which 
the "law merchant" requires; and while it 
also designs, when a debtor is insolvent, or 
in a state of insolvency, to secure equality 
among creditors, it is not to be perverted to 
the purpose of wrong and injustice by com- 
pelling honest debtors, under apprehension 
of the mischiefs to ensue, or the litigation to 
folloAV, through its potent and summary 
modes of proceeding, to yield to unjust ex- 
actions from alleged creditors. If such a 
■course should be tolerated through loose or 
indiscreet rulings of courts, the act, instead 
of being a system of equality, which is 
•equity, would become an engine of wrong 
and oppression, to the destruction of com- 
mercial business and fair dealing. The duty 
of courts is two-fold: to guard, on the one 
band, against the pei"version of forms of 
proceeding to the injury of honest creditors, 
and on the other hand, against dishonest 
■contrivances of insolvent debtors, and their 
favored creditors, to destroy the equitable 
principle of equality which underlies the 
whole system. If the act is to be treated in 
its potential and summary requirements as 



merely formal and arbitrary, devoid of those 
established requirements of law whereby 
justice is administered in judicial tribunals, 
it would present formidable questions, not 
as to its expediency, but as to its consti- 
tutional validity. These comments are made, 
not because the question presented, so far 
as the aspects of "the case are concerned, in- 
duces any belief that wrong or injustice is 
now contemplated, but merely to illustrate 
the general views with regard to the act, 
in the light of which the court must rule 
in this case, as it has done in many others. 
It may be that many cases can be cited, as 
often they are, on various points, which 
seem to differ from the conclusions reached 
by this court; but which, if carefully analyz- 
ed, might prove to be fairly in entire accord; 
but, whether reconcilable or not in all re- 
spects with what this court determines, they 
ought not, unless they involve rulings by 
the- proper appellate tribunals, to cause this 
court to give them greater weight than, as 
mere persuasive authoritj', they are fairly 
and deferentially entitled to receive. In a 
system which to a large extent breaks in 
upon and overturns long settled maxims of 
law governing the relations of debtor and 
creditor, it is not remarkable that at first a 
wide divergence of views should exist, as to 
its proper construction, and as tfe its rightful 
application to the ever-shifting and diversi- 
fied circumstances of the many cases arising. 
Without undertaking to review the various 
cases wherein such a divergence of judicial 
opinion appears, it must suffice for the ques- 
tion under review to state that when a cred- 
itor resorts to the stringent provisions of this 
act to divest his creditor not only of the tem- 
porary control of his property, or rights of 
property, legal and equitable, but of all inter- 
est therein, he must specially aver the 
grounds of his action and prove them as 
averred. Ordinarily, a creditor sues his 
debtor for a specific sum alleged to be due, 
and on judgment rendered has his demand 
satisfied out of so much of his debtor's es- 
tate as is sufficient for the purpose. On such 
a comparatively mild proceeding, the law 
exacts from a creditor a specific statement 
of his demand. But when the judgment to 
be rendered involves not merely the pay- 
ment of that creditor's demand, but the sei- 
zure of all the defendant's property and 
rights of propertj"-, of whatsoever description 
or nature, and leaves him penniless, except 
as to the small exemption, permitted to 
struggle thereafter for the subsistence of 
himself and family, there certainly can be 
no adequate reason for relaxing, to his detri- 
ment, an elementary principle in judicial 
proceedings. He has a right to know witli 
what act he is charged, whereby such grave 
consequences are invoked, and that the 
charges should be certain to a common in- 
tent. He has not only that right, but also 
the right to insist that he shall not be tried 
on charges not made against him, or on new 
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charges Bot made in the original proceedings 
upon which he has joined issue, and con- 
cerning Tvhieh he has talten the needed tes- 
timony for trial; especially that he shall not 
he called upon just before trial to meet an 
entirely distinct cause or causes of action. 
Amendments in legal proceedings always 
presuppose something to amend— something 
in the record concerning that distinct sub- 
stantive matter; not that an entirely new 
cause of action is to be substituted for the 
previous one. Substitution is not amend- 
ment. 

That there may have been, to some extent, 
informal and loose modes of proceeding un- 
der the banlirupt act, is possible; for, from 
the newness of the system, the vast number 
of cases, the numberless questions, inciden- 
tal and otherwise, presented, and the conse- 
quent pressure of business, in many instan- 
ces demanding the immediate action of the 
court for the preservation of the rights of 
those concerned, orders may have been 
granted which, on fuller knowledge of the 
facts, or maturer consideration of the legal 
propositions involved, would have been re- 
fused. Those ill-considered orders, if any 
had been made, should not be permitted to 
ripen into precedents. 

There are due to all judicial inquiries cer- 
tain requirements, sanctioned by the wisdom 
of ages, for the protection of all invoking 
the protection of courts, without which the 
judge vand the bench would be clothed, not 
with judicial, but with arbitraiy authority, 
over the lives, liberties, and property of the 
people. No such arbitrary authority is com- 
patible with a free or constitutional govern- 
ment, or is known to American jurispru- 
dence. 

In proceedings in bankruptcy, as in all oth- 
er judicial proceedings, the court must act 
according to well-settled modes of judicial 
investigations, and also in accordance with 
the established law. There is no arbitrary 
authority vested in any court. "Diseretia 
judicis est per leges discernere,"— the discre- 
tion of a judge is a legal discretion. In the 
exercise of that discretion he is as much 
bound to follow settled rules as the chan- 
cellor is in equity to pursue the course es- 
tablished in equitable causes. "Misera est 
servitus, ubi jus est vagum aut incertum." 
It may be that a vague and ill-defined opin- 
ion obtains out of courts, that under the 
bankrupt act more arbitrary and undefined 
powers are vested in the judges and regis- 
ters than has existed in other judicial in- 
quiries.. If that be so, it is time the en-or 
was corrected. No judge or register has 
arbitrary authority, nor is his discretion oth- 
er than legal discretion. Where the rights 
of parties are involved judicially, the par- 
ties can justly dem'and that the investiga- 
tion be conducted only as the Imown rules 
of law exact. Hence, in this case, the de- 
fendant cannot have interjected into the 
petition against him a new cause of action. 
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He was summoned to answer certain spe- 
cific charges and no other, upon the deter- 
mination of which not the rights of the peti- 
tioning creditors alone rested, but also of all 
creditors, and of the defendant's own estate 
in its entirety. If the creditor has not made 
true charges, the defendant has the right 
to be exonerated therefrom. If the original 
or other creditors have new charges to make, 
let them be made in a- proper way and at the 
proper time. Tlie act provides for such ad- 
ditional proceedings on the part of the cred- 
itors; and it also provides for the order of 
judicial investigation. The rules thus fixed 
by statute, should be enforced; There 
should be no judicial legislation with respe(*t 
thereto, whereby their force is to be impair- 
ed, or other, and arbitrary and unjust rules, 
established. If, after the court has granted 
the order on a prima facie case made, and 
the burden of proving a negative has been 
east on the defendant, the creditor can, by a 
so-called "amendment," interject, without 
process, allegations as to new and entirely 
distinct acts of bankruptcy, where is the 
burden or proof as to said new allegations? 
Shall the court charge the jury that defend- 
ant must prove a negative as to the original 
allegations, and plaintiff as to the others? 
What legal right has the court to cause de- 
fendant to answer at all any allegations ex- 
cept in proof fii-st submitted and deemed 
sufficient for the p;u:pose? It is a mere eva- 
sion of' the legal duty to permit that to be 
done, under color of an amendment, which 
it had no authority to do originally. 

Without elaborating further the many ele- 
mental views which are antagonistic to the 
suggestions of the petitioning creditor, the 
court states, that the so-called "amended pe- 
tition" in this case must be stricken from 
the record, and the parties held to trial on 
the issues joined upon the original charges 
prefeiTed. In no other way can the ordi- 
nary and essential rules of judicial investi- 
gations be maintained. Of course, where 
the defendant assents to the incorporation of 
new causes or acts of bankruptcy into the 
original petition, the court can permit it to 
be done; but such action rests on the con- 
sent of parties. If such consent is withheld, 
leave should be refused. 



Case "No, 8,356. 

The LEONARD. 

[3 Ben. 263; 1 Chi. Le?r. News, 313; 3 Am. Law 
Eev. 779; 1 Leg. Gaz. 30.] i 

District Court, N. D. New York. AprU 6, 1869. 

Admiralty Jurisdiction — Contkact op Af- 
freightment— Waters wiTHiM A State. 

Where a libel was filed against a vessel upon a 
contract to carry cargo on board of her from New 
York City to Troy, in the same state, to recover 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 3 Am. Law Rev. 
779, contains only a partial report.] 
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damages for an injury, from negligence, received 
by the cargo on the Toyage, the owners of the 
vessel and cargo all being residents of New York 
state: Held, that the cause was one of admiralty 
jurisdiction. 

This was a suit against the targe Leonard, 
arising out of a conti-act of afifreiglitment, for 
the transportation of certain merchandise, for 
hire, from the city of New York to the city 
of Troy. The libel alleged that the claim- 
ants, Mcilanus and Smith, were the owners 
of the barge at the several times in the libel 
mentioned, and were engaged in the business 
of common carriers of goods, wares, and 
merchandise, for hire, between the cities of 
New York and Troy, in the state of New 
York, upon the Hudson river, a navigable 
stream, in which, between the said two cities, 
the tide ebbs and flo-\vs, and which is subject 
to the maritime laws of the United States, 
and was so subject during the time therein- 
after mentioned. It also averred that the 
claimants carried on their said business upon 
said river, in and upon the said barge Leon- 
ard, owned by them; and then set foith a 
conti-act between the libellants and the own- 
ers of the barge, for the can-iage and transpor- 
tation from the city of New York to the city 
of Troy, upon the said barge, of forty-two 
barrels of sugar and one himdred and twenty- 
nine chests of tea, of the value of ?6,679.80, 
then belonging to the libellants, and the re- 
ceipt of such sugar and tea by the claim- 
ants. It also alleged, in the usual form, that 
the owners of the barge, in considei*ation of 
the premises and of a certain reasonable re- 
ward agreed to be paid by the libellants, 
agreed with the libellants safely and securely 
to carry and transport such sugar and tea, as 
such common carriers aforesaid, upon the 
harge Leonard, from New York to Troy, with- 
in a reasonable time, and, on the arrival 
thereof at Troy, to deliver the same to the 
libellants. It then averred that the claim- 
ants commenced the transportation so con- 
tracted for upon the said Hudson river, in 
sxnd. upon the said barge Leonard, as such com- 
mon carriers; that they did not safely and 
securely cany and deliver such sugar and 
tea according to their contract, and that, by 
the unsafe and defective condition of the 
barge while on said voyage, and while such 
sugar and tea were therein and m the pos- 
session of the claunants, and by the careless- 
ness and negligence of the claimants and their 
sei-vants in the management of such barge, 
large quantities of water came Into said 
harge, and upon and into such sugar and tea 
within this judicial district, whereby the libel- 
lants sustained damages to the amount of 
^•■),288.85. The claimants filed, with their 
claim and answer, an exceptive allegation, in 
the nature of a demurrer for want of juris- 
diction. In this it was alleged that this coiu-t 
had no jurisdiction of the matters contained 
in the libel; that the same we;-e not matters of 
admiralty and maritime jurisdiction, the libel 
being filed to recover upon a contract of af- 



freightment to be peilormed wholly within 
the state of New York, and the. said barge 
not being engaged in commerce upon the high 
seas, or between ports lying in different states, 
but solely and exclusively engaged in the in- 
ternal commerce of the state of New York, 
and the libeUants ancT claimants all being 
residents and citizens of that state. 

Mr. Hale, for claimants, cited Allen v. New- 
berry, 21 How. [62 U. S.] 224; aiaguire v. 
Card, Id. 148; The Brooklyn [Case No. 1,938]; 
The Commerce, 1 Black [66 U. .] 574; 3 
Stoi-y, Const. §§ 1663, 1665; 1 Kent, Comm. 
3G6-377; Thomas v. Lane [Case No. 13,902]; 
Philadelphia, etc., R Co. v. Philadelphia & 
H. de G. Tow-Boat Co., 23 How. [64 U. S.] 
209, affirming same case [Case No. 11,085]; 
The Magnolia, 20 How. [61 U. S.] 290; The 
Plymouth, 3 Wall. [70 U. S.] 20; Gibbons v. 
Ogden, 9 Wheat [22 U. S.] 194, 195. 

W. A. Beach, for libellants, cited Conkl. 
Adm. pp. 21, 26, 166, 167, and notes; The Jef- 
ferson, 10 Wheat [23 U. S.] 428; Peyroux v. 
Howard, 7 Pet [32 U. S.] 324, 343; The 
Orleans v. Phoebus, 11 Pet [36 XJ. S.] 175; 
The Genesee Chief, 12 How. [53 U. S.] 443; 
The Hine v. Trevor, 4 Wall. [71 U. S.] 555; 
New .Jersey Steam Nav. Co. v. Merchants' 
Bank of Boston, 6 How. [47 U. S.] 344; The 
Vanderbilt, 6 Wall. [73 U. S.] 225. 

HALL, District Judge. The conti-aet of af- 
freightment set forth in the libel in this case 
was for the transportation, by water, on board 
a vessel engaged in the business of commerce 
and navigation; and it was to be wholly per- 
formed within the ebb and flow of the tide. 
The contract in its subject-matter and in its 
whole extent and character, was exclusively 
maritime; and the waters on which it was 
to be performed, from the commencement to 
the termination of the voyage required for its 
performance, were wholly within the jurisdic- 
tion of the admiralty, so far as the question 
of admiralty jurisdiction can depend upon lo- 
cality or the character or navigable capacity 
of the waters on which a marine tort has 
been committed or a maritime contract is to 
be performed. Such being the character of the 
contract, and such the description of the wa- 
ters upon which it was to be performed, it is 
supposed that no admiralty judge would have 
hesitated, during the half century next suc- 
ceeding the adoption of the constitution of 
the United States and the passage of the 
judiciary act at 1789 [1 Stat 73], to maintain 
the jurisdiction now invoked. Indeed, it is be- 
lieved that no suggestion, that the admiralty 
jurisdiction of the courts of the United States 
might be restricted by the limitations upon 
the constitutional power of congress to regulate 
commerce, is reported as having been made, in 
any court of the United States, until the case 
of New Jersey Steam Nav. Co. v. Merchants' 
Bank of Boston, 6 How. [47 U. S.] 344, came 
before tlie supreme court of the United States 
in 1848. The suggestion then made by Mxv 
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Justice Nelson, though a mere obiter dictum, 
was nevertheless entitled to very grave con- 
sideration as the opinion of a judge justly 
-distinguished for the soundness and abilitj' of 
his judicial decisions. 

The subsequent case of The Genesee Chief 
112 How. (53 U. S.) 443], in which the su- 
preme court overruled prior decisions and de- 
cided that the jurisdiction of the admiralty 
•courts was not confined to tide waters, and 
also decided that congress had the authority, 
under the constitutional grant of admiralty 
and maritime jurisdiction, to extend that juris- 
diction to the Great Lalies and their connect- 
ing waters, although it had no authority to do 
so under the gi-ant of power to regulate com- 
merce, seemed to be sufficient to more than 
<;ouBtervail the force of Mr. Justice Nelson's 
suggestion in the Merchants' Bank Case; and 
It was not until the cases of Allen v. New- 
beny, 21 How. [62 U. S.] 244, and Maguire v. 
Card, Id. 24S, decided in December term, 
1858, that the jurisdiction of the admiralty, in 
-cases like the present, was aftex-wards con- 
sidered questionable. In neither of the two 
■cases just aUuded to does it appear that the 
•question was argued; and though the de- 
•cisions have been followed in the district and 
circuit courts, in parallel cases, upon the 
ground of their paramount authority, it is nev- 
ertheless quite certain that they have not, in 
all cases, received the approval of the bench 
and bar of those courts. 

In the case of Western Ti-ansp, Co. v. The 
■Great Western [Case No. 17,443], which was 
a case of salvage, I had occasion, several years 
since, to consider tixe cases of Allen y, New- 
beriy and Maguire v. Card [supra], in con- 
nection with the act of 1845, the case of The 
■Genesee Chief, and other cases which appear- 
ed to me to be opposed to the doctrine of the 
two cases just alluded to. In speaking of 
these eases I then said: "I confess that I am 
not able to perceive any solid ground for 
thus restricting the admiralty jurisdiction of 
the national courts. The constitutional grant 
of admiralty jurisdiction has no such limita- 
tion. It is an independent grant of judicial 
power or jurisdiction, , unconnected with the 
^ant of commercial power; and, to adopt the 
language of Mr. Justice Grier, in the case of 
The Magnolia, 20 How. [61 U. S.] 301, where 
It is used for another purpose, 'the admiralty 
jurisdiction, surrendered by the states to the 
Union, had no such bounds as exercised by 
themselves, and is clogged with no such con- 
ditions in its sun-ender.' In The Genesee 
■Chief it was said by the chief justice: 'Nor 
can the jurisdiction of the courts of the 
United States be made to depend on regula- 
tions of commerce. They are entirely dis- 
tinct things, having no necessary connection 
with one another, and are conferred in the 
■constitution by separate and distinct grants. 
The extent of the judicial power is carefully 
defined and limited, and congress cannot en- 
large it to suit even the wants of commerce, 
nor for the more convenient execution of its 



commercial regulations.' It was conclusively 
shown in that case, that the power of regu- 
lating commerce could not be made the foun- 
dation of jurisdiction in the courts of the 
United States, and I cannot satisfy myself 
that the courts of the Union are justified in 
intei-polating the language or limitations of 
the grant of the commercial power into the 
grant of judicial power and jurisdiction, for 
the puipose of restricting, any more than en- 
larging, their jurisdiction. That jurisdiction 
must rest upon the constitutional grant of 
judicial power, and upon the acts of con- 
gress passed in pursuance thereof; and if 
neither the constitution nor the acts of con- 
gress has pi'escribed a particular limitation to 
a power conferred in unrestricted terms, such 
limitations should not be intei-posed by judi- 
cial construction." 

Notwithstanding the opinions thus ex- 
pressed, the decision in Allen v. Newberry, 
or that in Maguire v. Card, would have been 
followed in a case of precisely the same 
character; and although subsequent cases 
have certainly furnished very strong addi- 
tional reasons for rejecting the authority of 
at least one of those decisions, it is not in- 
tended to intimate that they would not now 
be foiiowed in like cases. It is sufficient to 
say that the case now under consideration 
is distinguishable from both. The case of 
Allen V. Newberiy, which is, in other re- 
spects, most like the present, not having 
arisen upon tide-water, it is probable that it 
was for that reason held to be excluded 
from the jurisdiction, of the admiralty by the ■ 
act of 1845 [5 Stat 726]. And several cases 
reported since the decision in the case of 
Western Transp. Co. v. The Great Western 
[supra] have furnished additional and en- 
tirely sufficient reasons for declining to ap- 
ply the doctrines, apparently deducible from 
the decisions in Allen v. Newberry, and Ma- 
guire V. Card, to this case. The cases which 
justify this course will now be referred to. 

In a case of collision against the propeller 
Commerce, decided by the supreme court, in 
December term, 1861) 1 Black [66 U. S.] 578, 
Mr. Justice Clifford, in delivering the opinion 
of that court, and in answer to an objection 
that the court had no jurisdiction because it 
did not appear that the propeller was en- 
gaged in foreign commerce, or in commerce 
between the states, said: "Admiralty juris- 
diction was conferred upon the government 
of the United States by the constitution, and 
in cases of tort is wholly unaffected by the 
considerations suggested in the proposition." 
He also said: "When the district courts 
were organized, they were authorized by 
congress to exercise exclusive original cog- 
nizance of all civil causes of admiralty and 
maritime jurisdiction, including all seizures 
under laws of impost, navigation or trade of 
the United States, where the seizures are 
made on waters which are ^navigable from 
the sea by vessels of ten or more tons bur- 
den, within their respective distx-icts, as well 
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as upon the high seas. That provision of 
the judiciary act [1 Stat. 73] remains in full 
force and unrestricted as applied to the nav- 
igable waters of the Hudson, and all the 
other navigable waters of the Atlantic coast 
which empty into the sea, or into the bays 
and gulfs that form a part of the sea. All 
such waters are, in truth, but arms of the 
sea, and are as much within the admiralty 
and maritime jurisdiction of the United 
States as the sea itself." 

Mr. Justice Clifford, in the case of Carpen- 
ter V. The Emma Johnson [Case No, 2,430], 
decided by him in the circuit court for the 
Massachusetts district, had previously as- 
serted the jurisdiction of the admiralty in a 
suit brought upon a contract of affreight- 
ment from Boston to Chatham, both being 
ports of Massachusetts, when a part of the 
voyage required for its performance was to 
be made upon the high seas; and he evi- 
dently was not inclined to apply the doc- 
trines of Allen V. Newberry and Maguire v. 
Card to other than parallel cases. 

In 1866, in the case of The Mary "Wash- 
ington [Case No. 9,229], Mr. Chief Justice 
Chase, after citing and considering the cases 
of New Jersey Steam Nav. Co. v. Merchants' 
Bank, The Genesee Chief, and Allen v. New- 
berry [supra], overruled an objection to the 
jm-isdiction in a case like the present. The 
libel in that case was upon a contract of af- 
fi-eightment, to be performed on tide-waters 
wholly within the state of ^laiyland; and 
the case may, therefore, be considered as in 
all respects like the present, so far as this 
question of jurisdiction is concerned. It was 
heard by the chief justice on an appeal from 
the district court, and was doubtless fully 
argued by counsel and deliberately consid- 
ered by the court. In a carefully prepared 
opinion, the chief justice affirmed the juris- 
diction, notwithstanding the cases of Allen 
V. Newberry and Maguire v. Card. 

In the December term of the same year, in 
the case of The Hine v. Trevor, 4 Wall. [71 
U. S.] 555, the supreme court of the United 
States, through Mr. Justice Miller, declared 
that the "admiralty jurisdiction, to which 
the power of the federal judiciary is by the 
constitution declared to extend, is not lim- 
ited to tide-water, but covers the entire nav- 
igable waters of the United States;" that 
"the jurisdiction of admiralty causes arising 
on the interior waters of the United States 
other than the lakes and their connecting 
waters, is conferred by the act of September 
2-ith, 1789,"— the judiciary act already re- 
ferred to; and it necessarily follows that in 
this ease the court has the broad and unre- 
stricted jurisdiction conferred by that act. 

In the case of The Vanderbilt [6 Wall. 
{73 U. S.) 225] in December term, 1867, the 
supreme court affirmed the decree of the cir- 
cuit coiirt, awarding to the libellants the 
damages sustained by them in a collision 
upon the Hudson, opposite the city of Troy, 
and no objection to the jurisdiction appears 



to hare been suggested, either by the coun- 
sel or by the court 

In the case of The Brooklyn [Case No. 
1,938], the learned Judge Blatchford, of the- 
Southern district of New York, not only 
stated it to be the settled law and practice 
of the district and circuit courts of that dis- 
trict to maintain the jurisdiction in cases of 
tort, arising out of the purely internal com- 
merce of the state upon the tide-waters of 
the Hudson river, like those in which it had 
formerly been denied by Mr. Justice Nelson 
unuer the authority of Allen v. Newberry; 
but he also stated that he knew that that 
learned justice did not adhere to the views, 
expressed by him in the cases of tort in 
which he had denied such jurisdiction. In- 
deed, the decision of the supreme court in 
the cases of The Commerce and The Van- 
derbilt [supra], place the jurisdiction in such 
eases beyond further question. 

The jurisdiction of the admiralty in all 
cases of maritime tort, ai"ising upon the tide- 
waters of the Hudson, being thus firmly es- 
tablished, it is hardly possible that the ju- 
risdiction in this case would not be upheld 
by the court of last resort, -is before stated, 
the contract of affreightment, out of which 
this suit has arisen, in its subject-matter 
and in its whole extent and character, was 
exclusively maritime; its performance re- 
quired maritime seivice only; it was to be 
performed wholly within the e-^i^ and flow 
of the tide; and the negligence charged as 
the cause of the damage for which the suit 
is brought, is likewise of a purely maritime- 
character. 

Any action for a marine tort committed on 
the vessel while engaged in the perform- 
ance of the contract— from the time the first 
cask of sugar or chest of tea was put on 
board, until the last was landed— no matter 
in what part of her voyage it was com- 
mitted, would have been within the jurisdic- 
tion of the admiralty; and it is impossible, 
in my judgment, to sustain by any principle 
of law or of reason, the jurisdiction of the 
admiralty in such cases of tort, and at the 
same time to deny it in a case like the pres- 
ent. 

To uphold the distinction sought to be 
maintained in this case, would require a 
court of admiralty which recognizes no com- 
mon law forms of action, to maintain its 
jurisdiction in a case brought by a shipper, 
against the owners of the Leonard as com- 
mon carriers for hire, for negligence in the 
carriage of goods entrusted to their care, 
when the negligence charged was by proper 
allegations made the technical basis of the 
libellaat's demand, and to deny it under the 
same state of facts appearing upon the hear- 
ing, if the formal and technical allegations 
of the libel (though in substance the same) 
made the contract to carry, and its non-per- 
formance, the basis of the alleged right of 
recovery. 

The conclusions stated render it unneces- 
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sary to consider the point made by the libel- 
lant's counsel, that the gravamen of the 
claim against the Leonard was negligence, 
and that the action might therefore he prop- 
erly considered as founded upon a marine 
tort, and consequently mthin the jurisdic- 
tion of the admiralty under the cases of The 
Commerce, The Brooklyn, and The Vander- 
bilt. Upon the whole case I do not doubt 
that the jurisdiction should be maintained. 



Case No. 8,257. 

LEONARD V. OASKIN. 

[Bee, 146.] i. 

District Court, D. South Carolina. June 10, 
1799. 

Bail ik Citil Cases— Special' BaiI/ — Penalties 
—Probable Cause on Oath. 

Probable cause on oath must he set forth to 
justify the court in holding defendant to special 
bail, under act of congress of 26th February, 
1793 [1 Stat. 420]. 

In admiralty. 

BEE, District Judge. The order for bail 
was grounded on the third section of an act 
of congress passed 26th February, 1795, 
which enacts, that c"in all suits or prosecu- 
tions for the recovery of pecuniary penalties 
prescribed by the laws of the United States, 
the persons shall be held to special bail, sub- 
ject to the rules and regulations which pre- 
vail in civil suits, in which special bail is 
required;" and on the twenty-fourth section 
of the circuit court law of this state passed 
in 1769, by which It is provided that "no per- 
son shall be held to bail for debt, unless duly 
attested, &c.; nor for any other cause with- 
out a judge's order on probable cause of ac- 
tion shewn, to be indorsed on or annexed to 
the writ, &c." The only question is whether 
the affidavit now produced shews sufficient 
probable cause. Bail not being generally re- 
quired, in England, on penal statutes, no 
case from the English books seems to apply 
here,- except that from 3 Burrows, 1569, 
where a forfeiture was sued for under the 
26 Geo. II. c. 21, which expressly authorizes 
special bail. It was objected that the de- 
fendant's offence was not sufficiently speci- 
fied in the affidavit of the plaintiff, who mere- 
ly swore that he had cause of action against 
defendant for £200 forfeited by him for hav- 
ing a quantity of unsealed silk in his posses- 
sion. It was contended that this was mak- 
ing the plaintiff a judge of the offence, &e. 
But the court held that the affidavit was 
sufficient; and added, that the act required 
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no affidavit at all. In the present ease it is 
contended that the affidavit on which this 
order is grounded is only the opinion and 
belief of a customhouse officer as to several 
communications which are set forth; and 
the only fact sworn to is, that the collector 
here has received a letter from the collector 
of Georgia, containing one from the collect- 
or of New York, which gives the substance 
of Captain Leonard's information against this 
defendant It is said further, that this in- 
formation is not on oath, and, if it were, 
contains no ground of forfeiture or penalty. 
That the lettei-s amount to nothing more than 
verbal declarations not sworn to; and that 
there is no instance of a court's ordering 
special bail to be taken, without affidavit 
of facts. On the other side it was alleged 
by the district-attorney, that the affidavit he 
had procured was the best he could procure. 
That the words "probable cause," if they 
mean any thing, mean more than is ad- 
mitted on the other side; and that if this 
construction be admitted, the clause is nuga- 
tory, as few suits can be commenced under 
other than the present circumstances. That 
the communications in this case authorize 
bail as fully as an oath merely on appear- 
ances; and that prosecutions of this sort 
will be defeated unless bail is required. The 
argument ab inconvenienti was much relied 
xipon on both sides; but I cannot see that it 
avails here. The only matter for my con- 
sideration is, whether the affidavit sets forth 
probable cause. In the case from Burrows, 
1569, the plaintiff swore positively that de- 
fendant had forfeited £200. In this case 
there is no positive evidence, on oath or oth- 
erwise, that this penalty is incurred. Cap- 
tain Leonard only says that he boarded this 
vessel at sea, that she had on board ten 
slaves, and was going from Martinique to 
the Havanna. This might give cause for 
suspicion, but no more. The act of con- 
gress declares that the persons on board 
must be taken and transported with intent 
and purpose to sell them as slaves. The bare 
transportation of negroes from one place to 
another without proof of an intention to sell, 
will not incur this penalty. If the intention 
had been sufficiently made out, I should bave 
thought the circumstances amounted to prob- 
able cause, and should have continued the 
order for bail; but as all the matters stated 
may be facts, and yet not amount to for- 
feiture, or incur penalty, I direct that the 
order be rescinded, and the defendant ad- 
mitted to file common bail. 
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Case M"o. 8,S58. 

I.EONARD V. LYCOMING FIRE INS. 00. 

[10 Ohi, Leg. News, 22; 6 Am. Law Ree. 194.] 

Circuit Court, N. D. Ohio. 1877, 

Phactice and Pleading — CoNFORMiTy to State 
Court usder Act of Cosqress — Seuvicb of 
Process — Foreign Corporation — Written 
Consent to Service Filed — Bebtice on Agent. 

[1. Rev. St. U. S, § 914, providing that the 
practice, pleadings, and forms and mode of pro- 
ceedings in the federal courts shall conform to 
those of the state courts within which the court 
is held, does not apply to the service of process.] 

[2. A federal court cannot obtain jurisdiction 
of a foreign insurance company by the service 
of process on a general agent within the state, 
under a state statute providing that foreign in- 
surance companies doing business within the 
state shall file a written instrument with the su- 
perintendent of insurance, authorizing any agent 
of such company in the state to acknowledge 
service of process for such company, and con- 
senting that such service of process shall he as 
valid as if made upon the company itself.] 

[This was a motion to set aside a writ of 
summons by one Leonard against the Lycom- 
ing Fii-e Insurance Company,] 

Before WALKER, Disti-ict Judge, 
The defendant is a coi-poration organized 
under the laws of Pennsylvania, having its 
principal place of business in said state, and 
therefore a citizen of Pennsylvania. The de- 
fendant had a" general agent, who resided 
and had a place of business- in the city of 
Cleveland. The summons in the case was 
served on this agent at the city of Cleveland. 
The defendant files this motion, and alleges as 
the ground thereof that it cannot be sued out- 
side the district in which it resides in the 
state of Pennsylvania. The statute of the 
United States (IS Stat 470) provided that "no 
civil suit shall be brought before either of 
said courts (district or circuit) against any 
person by any original process or proceeding 
in any other district than that whereof he is 
an inhabitant, or in which he shall be found 
at the time of serving such process or com- 
mencing such proceedings." These are the 
precise words contained in the eleventh sec- 
tion of the act of 1789 [1 Stat. 78]. Under 
that section it has uniformly been held that a 
corporation could not be sued outside of the 
district of which it was an inhabitant, even 
though its officers or agents might be found 
and served in the other district in which the 
suit was brought; and that corporations can- 
not change their residence by mere locality of 
its officers. See Pomeroy v. New York & N. 
H. R. Co. [Case No. 11,261], and cases there 
cited. The legislature of Ohio (volume 70, 
p. 151), in the act regulating insurance com- 
panies, provides as to foreign insurance com- 
panies doing business in Ohio, that they 
should file a written instrument with the su- 
perintendent of insurance authorizing any 
agent of such company in said state to ac- 
linowledge sen'ice of process for such com- 
pany, and consenting that service of process 
upon any such agent shall be taken and held 



to be valid as if served upon the company, 
etc. This service was made under the pro- 
vision of this act. It is conceded that if the 
suit were in a state com*t the service would be 
a good one, and the coui't would have juris- 
diction of the case. 

The act of congi-ess of 1872 (Rev. St p. 173) 
provides that "the practice, pleadings, and 
forms and mode of proceedings in civil cases, 
etc., shall confonn as near as may be to the 
practice, and pleadings, and forms and modes 
of proceedings existing at the time in like 
causes in courts of record of the state within 
which such district or cii'cuit court is held." 
It is claimed that under this statute the state 
mode of service is adopted and which gives 
jurisdiction of this court in this case. It has 
been held that the act of 1872 does not change 
the jurisdiction of the federal com*ts in re- 
spect to the necessary citizenship of the par- 
ties suing therein. Nazro v, Cragin [Case No. 
10,062]; Main v. Second Nat Bank [Id. 8,- 
976]; Chittenden V. Darden [Id. 2,688]; Minot 
V. Philadelphia, W. & B. R. Co. [Id. 9,645]. 
The eleventh section of the act of 1789 is 
re-enacted by congress in 1875 [IS Stat. 470], 
after the passage of the act of 1872, and if 
the act of 1872 has changed the act of 1789, 
it was restored In 1875. 

Held: 1st That the Statute of the state 
does not apply to cases in this court as to the 
service of process, and that the question made 
is one of jurisdiction. The statutes of the 
United States prescribe the jurisdiction of 
its cotu:ts. 

2nd. That the comt does not obtain juris- 
diction of a corporation, an inhabitant of an- 
other state, by service of process on its agent 
in this district. The writ is therefore set 
aside, and the ease dismissed. 



Case KTo. 8,259. 

LEONARD et al. v. NBALE. 

[1 Cranch, 0. C. 493.] i 

Circuit Court, District of Cohimbia. July 
Term, 1808. 

Evidence — Handwriting of Subscuibing 'Wit- 
ness—Op Maker — SuFPiciENcr op Testimony 
— Rent — Distress — Conveyed to Creditors. 

1. If the testimony of the subscribing witness 
cannot he had, evidence may be given of his hand- 
writing, and of that of the maker of the instru- 
ment; and it is not necessary that the jury should 
he satisfied by the evidence, of the handwriting 
of the subscribing witness, if they are satisfied 
as to that of the maker. 

2. Property distrained for rent may be trans- 
ferred by the tenant to his creditors, subject to 
the lien for the rent. 

Trover for certain goods. John "Withers 
being indebted to the plaintiffs, Leonard & 
Thomas Cooke, and also intending to in- 
demnify them against their suretyship, in 
a replevin bond given to release the same 
property from distress for rent due to L. 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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Summers, it liaving been seized by Neale 
as bailife of Summers, by a writing not un- 
der seal, mortgaged to them tlie property in 
the hands of Neale. The possession of the 
property remained with Neale after the re- 
lease of it by execution of the replevy bond. 
A few minutes after the release of the prop- 
erty from the distress, a creditor took his 
fieri facias against the goods of Withers, 
and put it into the hands of the said Neale, 
who was a constable, and he levied it upon 
the goods in his hands. On the day after 
the fieri facias was laid, the plaintiffs de- 
manded of Neale the possession of the goods, 
which he refused to give; whereupon the 
plaintiffs brought their action of trover. On 
the trial, the plaintiffs proved that it was 
not in their power to obtain the testimony 
of the subscribing witness, John Pierson, 
and offered to prove his handwriting, and 
that of Withers, the maker of the instru- 
ment. 

THE COURT suffered them to give such 
evidence. 

E. J. Lee, for plaintiffs, then prayed the 
court to instruct the jury that if they should 
not, by the evidence, be satisfied of the 
handwriting of Pierson, they ought to disre- 
gard the evidence of the handwriting ■ of 
Withers. 

Which instruction THE COURT refused to 
give. It not being a sealed instrument, the 
court thought that the strongest evidence of 
the signature of Withers, was, not proof of 
the handwriting of the witness, but of the 
handwriting of Withers himself, notwith- 
standing the ease of Barnes v. Trompowsky, 
7 Tei-m R. 265, and Adam v. Kerr, 1 Bos. 
& P. 360. 

The defendant's counsel, Mr. Taylor, then 
prayed the court to instruct, &c., that the 
plaintiffs, not having had the possession of 
the goods, cannot recover in this suit, against 
the claim of the creditor in whose name the 
fieri facias was issued. Upon this question, 

THE COURT (DUCKETT, Circuit Judge, 
absent) was divided. FITZHUGH, Circuit 
Judge, thinking that upon the bargain being 
made, Neale was a trustee for the plaintiffs, 
and that his possession is to be considered 
as theirs. 

CRANCH, Chief Judge, mther inclined to 
think that such a constructive possession 
cannot be set up against a creditor. That 
Neale's possession is to be considered as the 
possession of Withers, and not of the plain- 
tiffs. 

But upon a second argument, (DUCKETT, 
Circuit Judge, being present,) TBDE COURT 
(nem, con.) refused to give the instruction 
prayed by the defendant's counsel, thinking 
that Neale's possession after the goods were 
relieved from the distress, was as a trustee 
for the plaintiffs. 

PITZHUGH, Circuit Judge. The consta- 
ble, after the distress, held the goods, sub- 
ject to being restored to Withers on his re- 



plevying them. The replevy bond was given 
before the execution against Withers was 
delivered to the constable. Before the re- 
plevy bond was given, and as a collateral 
security for the plaintiffs' becoming jointly 
bound in it, Withei-s agreed by a written in- 
strument to assign and ti-ansfer to them the 
goods distrained. This was a complete 
transfer of Withers's right; he could not 
countermand it. The constable, who never 
had more than a right to hold the property 
for the purpose of securing the payment of 
the rent, must have held it as trustee for 
the plaintiffs. He could not hold it in ti-ust 
for Summers, the landlord, because by law 
he had no lien on it Withers was estopped 
by the writing in question.' The creditors 
had no claim to it, because it was restored, 
or ought by law to have been restored as 
soon as the replevy bond was given, and 
their executions were not delivered to the 
constable until this was done. The consta- 
ble was not then the agent of the creditors, 
nor authorized to take this property for their 
benefit, and cannot be said to hold for their 
use. He must have held in trust for the 
plaintiffs. The question is not between 
Summers and the plaintiffs; he had the fii-st 
lien, but he is satisfied by the plaintiffs* se- 
curing his rent. As between the plaintiffs 
and those creditors, the plaintiffs have a 
prior and better right; they are creditors 
for an adequate consideration, and Withers, 
who was under a moral obligation to pay 
them, and under no legal or equitable im- 
pediment, (at least on the part of the defend- 
ant, or these creditors by judgment,) ti-ans- 
fersiJie property distrained, to the plaintiffs. 
They ought not to be deprived of the ad- 
vantage which they have gained over other 
creditors, by viewing the constable as hold- 
ing this property for the purpose of satis- 
fying the distress, and therefore considering 
it as in custody of the law. When it was 
replevied, this presumption of law ceased. 
The object of its detention being then an- 
swered, it ought to have been released and 
delivered up to the person entitled to it. 
Who was entitled to it? Not Withers, be- 
cause he had transferred it; not the con- 
stable, because he never had more than a 
fiduciaiy interest, viz., for the sole purpose 
of securing the payment. On his taking 
the replevy bond, it was functiis officio, and 
his interest ceased. It could not vest in the 
judgment creditors whose executions had 
not been shown or delivered, but the property 
must have been in the plaintiffs, and the 
possession of the constable, in contempla- 
tion of law, their possession. Lempriere v. 
Pasley, 2 Term R. 485. 

In Atkin v. Barwiek, 1 Strange, 165, it 
was decided that a delivery to A, to the use 
of B, on a precedent consideration, is not 
countermandable by A, but vests the abso- 
lute property. In the case cited, the goods, 
to wit, a parcel of silk, were delivered in 
the absence of B, to his use, without his 
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knowledge, or'the actual delivery to B. In 
an action by assignees of the bankrupt, tbe 
late owner of the goods, it was insisted that 
they did not pass because B had not ac- 
cepted them; that though the delivery was 
stated to be to B's use, yet it did not appear 
to be in satisfaction of a precedent debt. 
There was therefore no consideration, and it 
was a fraud on creditors. But it was de- 
cided that this passed the absolute propertj^, 
subject to a disagreement by B; but the 
contract is not open till agreement, but com- 
plete, unless there is a disagreement, and 
being for B's benefit, his disagreement shall 
not be presumed, and Byre, J., said, "all 
these cases go on the distinction, where the 
delivery is with and without consideration; 
if with consideration, and the delivery is of 
money, debt lies; if of goods, trover. The 
pi*ecedent debt is a sufficient consideration, 
and it vests before notice; for it being to 
his benefit, a disagreement shall not be pre- 
sumed." Fortescue, J. "Property by our 
law may be divested witliout an actual de- 
livery, as a horse sold in a stable. But it 
is otherwise by the civil law. A general 
bailment alters no propertj', but this is not 
such." 
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Case No. 8,S60. 

LEONARD T. The VOLUNTEER. 

[4 Chi. Leg. News, 156.] 

Circuit Courl, W. D. Ohio. Jan., 1872. 

Admiralty — Jubisdiotios — Collision. 

Notes to opinion delivered by Hon. H. H. 
Emmons. Circuit Judge, in January, 1872, as 
taken by Benjamin Weaver, stenographer: 

That in a case of collision in the Cuyahoga 
river where the steamer tug, defendant, was 
engaged in the business of towing within 
and out of the river, the admiralty had juris- 
diction. That it was no objection that the 
contract of towing was to be performed with- 
in the body of a state, or within a harbor, 
inasmuch as the foundation for this objection, 
as derived from [The Propeller Commercej 
1 Black [G6 U. S. 574] and [Allen v. New- 
berry] 21 How. [62 U. S- 244] had been re- 
moved by the later cases; instancing The 
Belfast [7 Wall. (74 U. S.) 624], and subse- 
quent eases, which put the admiralty juris- 
diction upon broad and i-ational grounds, viz: 
that the grant of admiralty jurisdiction to 
the federal courts includes all cases of mari- 
time contract or tort upon waters navigable 
between state and state. 

Willey, Gary & Terrell, for libellants. 
Canfield & Caskey, for respondents. 

[See Case No. 16,990.] 



Case Wo. 8,261. 

LEONARD et al. v. AVHITWILL, 

[10 Ben. 638; 14 Am. Law Rev. 164.] i 

District Court, S. D. New York. Nov., 1879. 

Collision at Sea— British Steamer and Ajiiiit- 
icAN Schooner— FoGf — Speed — Tokchlight— 
Law of the Sea — Apportioning Damages 
WHERE Both Vessels are is Faclt — Cargo — 
Parties. 

1. A schooner belonging to citizens of the Unit- 
ed States was sunk and totally lost with her ear- 
go in a collision with a steamer belonging to a 
citizen of Great Britain, at sea, off the east end 
of Long Island, on the night of April 17th, 1877. 
The wind was from the E. S. E., about a two and 
a half to three knot breeze, and the schooner 
was on the starboard tack heading N. E. by E. 
The steamer had been running on a course E. by 
S. % S. from the lightship off Sandy Hook, at a 
speed of about seven knots an hour. There was 
a dense fog at the time of the collision, wliieh 
shortly afterwards cleared up. A fog horn was 
being blown on the schooner and continued to be 
blown after the whistle of the steamer was heard, 
and her course was kept till the instant of colli- 
sion. Her lights were set, but the steamer was 
approaching her at such an angle that they were 
not visible, and she showed no torchlight. The 
second mate of the steamer was on her bridge in 
charge of her navigation. The sound of the fog- 
horn of the schooner was heard on the starboard 
bow of the steamor, her engine was at once 
slowed and her helm put hard-a-starboard. Tlie 
captain was also signalled to come to the bridge, 
and. as soon as he came, he ordered the engint-s 
to be stopped and reversed. The lookouts and the 
officers on the bridge kept a sharp lookout for the 
vessel whose horn Ihey heard, but they could 
not see the schooner till she was close under the 
steamer's bows. The headway of the steamer 
was almost stopped at the time of the collision, 
but she struck the schooner on her port side about 
forty feet from her stern, and the schooner, which 
was loaded with coal, shortly afterwards sank. 
The owners of the schooner filed a libel against 
the owner of the steamer to recover for the loss 
of the schooner, her freight and her cargo: Held, 
that the schooner having kept her course, it was 
the duty of the steamer to have kept out of her 
way. 

2. Under the circumstances of the density of 
the fog, in which the steamer was navigating, 
and the liability, in that part of the ocean, to fall 
in with vessels, the speed of the steamer was not 
a moderate speed, as she was not under such con- 
trol that she could be stopped in time to prevent a 
collision with such vessels as she might expect to- 
meet. 

[Cited in The Nacooehee, 22 Fed. 857; Tlu^ 
Fulda, 52 Fed. 401.] 

3. The starboard-'ng of the steamer's helm was 
proper, but she was in fault in not stopping im- 
mediately upon hearing the fog horn. 

[Cited in The State of Alabama. 17 Fed. 850; 
The Normandie, 43 Fed. 157.] 

4. The schooner was in fault for her failure to 
show a torch light on hearing the steamer's whis- 
tle, as required by the act of congress of 1871 (10 
Stat. 459, now section 4234 of the Revised Stat- 
utes), and the facts that the steamer was a Brit- 
ish vessel and the collision was on the high seas, 
did not prevent the respondent from setting up 
such failure as fault in this action. 

[Cited in The City of Merida, 24 I'^e.l. 233.] 

5. Whether, independent of the statute, 'it 
would have been a fault under the general mari- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict. Esq.. and here reprint- 
ed by permission. 14 Am. Law Rev. 164, con- 
tains only a partial report.] 



[35 Fed. Cas. page 341] 

time law, that the schooner failed to exhibit a 
torch under these eirt'umstances, quaere. 

6. The schooner heing in fault in not having 
shown a tordi, it became necessary for her to 
show that such fault had not contributed to the 
collision, and that she had failed to do so. 

7. Both TGSsels being in fault, the damages 
must be apportioned. The owner of each vessel 
must bear half of the loss: and the owners of the 
schooner must bear half of the loss of the cargo 
and of the seamen's effects; and the decree should 
he that the whole damages caused by the collision 
he apportioned between the parties. 

[Cited in Duncan v. The O. H. Foster, 1 Fed. 
734; The Nahor. 9 Fed. 214; The Canima, 
17 Fed. 272; The Hercules, 20 Fed. 206; 
The Bristol, 29 Fed. 875; The Queen, 40 
Fed. 695.] 

8. It was imnecessary to make the owners of 
the cargo of the schooner parties to the suit, they 
heing ah-eady virtually before the court through 
the lihellants, the owners of the schooner. 

[Cited in Atlantic Mut. Ins. Co. v. Alexan- 
dre. 16 F2d. 282; The Wm. Murtagh, 17 
Fed. 263.] 

[This -was a libel in admiralty by Job M. 
Leonard and others against Slark Whitwill 
to recover damages for losses sustained by 
collision.] 

Henry M. Scudder and George A. Blade, for 
libellants. 

R. D. Benedict and James Thomson, for re- 
spondent. 



CHOATE, District Judge. This is a suit in 
personam brought by the owners of the Amer- 
ican schooner J. M. Leonard of Fall Biver, 
and her master and crew, against the owner 
of the British steamship Arragon, to recover 
the value of said schooner and her cargo and 
freight, and the personal effects of the master 
and crew, alleged to have been totally lost in 
consequence of a collision between the schoon- 
er and the steamship on the 17th of April, 
1877, the total value as stated in the libel be- 
ing §30,686.25. The schooner, which was of 
408 tons register, was bound on a voyage 
from Philadelphia to Providence, B. L, with 
a cargo of 549 tons of coal. The steamship, 
a propeller of S37 tons register, was boimd on 
a voyage from the port of New York to the 
port of Bristol, England. The collision hap- 
pened a few minutes after eight o'clock in 
the evening. The libel puts the place of the 
collision "in the Atlantic ocean, off the east- 
ern end of Long Island and distant about fif- 
teen miles therefrom." The answer denies 
this and avers that it was "about fifty-one 
miles east from Sandy Hook and south of the 
Long Island shore between Fire Island light 
and Shinnecock light and about eighteen or 
twenty miles southeast by east of Fire Island 
light." This question of the place of the col- 
lision is chiefly important, if at all, as bearing 
on the question of the speed at which the 
steamer was running. It is admitted by the 
pleadings that the schooner was heading N. 
E. by B. on her starboard tack, the wind be- 
ing E. S. E. The schooner was sailing by the 
wind with all sail set except the main-top sail 
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and mizzen stay sail, which had "been furled 
upon the setting in of the fog about two hoiirs 
before. The wind was light but steady. The 
pai-ties do not differ substantially as to its 
force. Those on the steamer estimated it to 
be a 214 to 3 knot breeze, and the mate of the 
schooner, the officer of. the deck at the time 
of the collision, at about 2% knots. Prior to 
any change by reason of hearing the fog horn 
of the schooner, the steamer had kept a true 
east course from the light-ship; by her com- 
pass, as testified to by her master, E. by S. 
% S. A fog set in soon after six o'clock which 
grew quite dense and continued till a few 
minutes after the collision, when it cleared 
up. How dense this fog was and how far it 
obscured the sight of objects on the watel- 
and lights at the time of the collision, is a 
question seriously contested in the case. Be- 
fore the collision the fog horn of the schooner 
was heard on the steamer once only, a little 
on the starboard bow, and, in consequence 
thereof, the wheel was starboarded and the 
engine slowed and afterwards stopped and 
reversed. Before the collision the whistle of 
the steamer was heard on the schooner, and 
her masthead and starboard lights were seen, 
and after the whistle was heard the fog horn 
of the schooner was several times blown. It 
is conceded that the schooner kept her course 
till the instant of collision. Of course it was 
the duty of the steamer to keep out of the 
way of the schooner and, prima facie, the re- 
sponsibility for the collision rests on the 
steamer. Each party, however, charges the 
other with faults as causing or contributing 
to cause the disaster. 

The libel charges against the steamer "that 
the collision occm-red solely through the neg- 
ligence and want of care and improper con- 
duct of those in charge of said steamer Arra- 
gon, in that the said steamer was run at a 
dangerous and excessive speed in ,said fog, 
and was improperly and carelessly navigated, 
and without sounding her whistle at proper 
intervals, and no sufficient lookout was kept 
on said steamer, n-^r proper measiires taken 
to avoid said collision by stopping and back- 
ing the said steamer, or avoiding the said 
schooner." The answer, after denying all 
these alleged faults or acts of negligence and 
alleging that so far as the steamer was con- 
cerned, the collision was the result of una- 
voidable accident, charges against the schoon- 
er that "she was short handed and over laden, 
and that when the whistle of said steamer 
was heard by those on board of said schooner 
it was their duty immediately to have shown 
a lighted torch upon the part of said schoon- 
er towards which the said steamer was ap- 
proaching; that as the vessels were approach- 
ing each other the side light of the said schoon- 
er could not be seen from the steamer be- 
fore the collision, nor could said schooner her- 
self be seen until she was within a few feet 
of the steamer; that if said torch had been 
so exhibited it would have been visible to 
those on board of said steamer, even before 
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the said fog horn was heard, and would have 
shown to them that said schooner was cross- 
ing the bows of said steamer from starboard 
to port, and would have been seen in time so 
that said steamer's helm could have been 
ported and her head swung off to starboard, 
or her swing to port under the starboarding 
of her helm could have been stopped so that 
the vessels would have gone clear of each 
other." 

It is very evident from the testimony that 
at the time the vessels came together the 
headway of the steamer was nearly stopped. 
Although, as she approached, she seemed to 
those on the schooner to be moving rapidly, 
yet the most satisfactory evidence on this 
point is the effect of the blow on the schoon- 
er. The schooner was passing the steamer's 
bow nearly at right angles and the stem of 
the steamer struck the schooner just forward 
of the mizzen rigging, yet did not strike with 
force enough to sink Iier instantly or cut her 
in two as has happened in some collisions. 
The steamer seemed to those on the schooner 
to strike more than once. The vessels 
brushed by each other, the steamer passing 
xmder the schooner's stern as the schooner, 
still moving forward, came up before the 
wind on the port side of the steamer after 
she was struck. The man at the wheel of 
the schooner remained at his post till the col- 
lision. He observed that the blow slewed the 
schooner so that she headed N. E. Yq E. thus 
changing her heading a half point to the 
northward. Most of the crew of the schoon- 
er got into her boat which was hanging at 
the davits. They had time to get into the 
boat and get her in the water and puir a lit- 
tle way off before she sank. They had no 
time to save anything. It appears also that 
the steamer did not get far off from the 
schooner, and after the collision the schoon- 
er was lying on her port quarter a little 
astern of her. These circumstances show, I 
think, that while the blow was enough to 
crush in her port side, so that she rapidly 
filled with water, it was not delivered with 
any great velocity. Both vessels were shown 
to have then- side lights properly placed and 
brightly burning. On the schooner it had 
sti*uck eight bells when the whistle of the 
steamer was heard, but the watch had not 
been changed. It had been the mate's watch 
and he was still on deck on duty. There was 
a lookout forward who had charge of the fog 
horn and there was an able seaman at the 
wheel. Before the collision the rest of the 
crew got on dedc. 

On the steamar it had been the second mate's 
watch from six to eight o'clock and he was 
still on the bridge up to the time of the col- 
lision. The captain had been with him until 
a few minutes before eight o'clock, when he 
went below, but was recalled by a signal by 
whistle before the collision, given after the 
fog horn of the schooner was reported, aud 
he returned to the bridge and took charge of 
the movements of the vessel before the colli- 



sion. The lookout forward in the second 
mate's watch had been relieved by the new 
lookout before the fog horn was reported, but 
they were both forward, close to the stem, up 
to tibie time of the collision. There was, also, 
a man stationed as lookout just forward of 
the bridge, on the deck. He was on his sta- 
tion when the fog horn was reported and re- 
mained on duty till after the collision. There 
had been one man at the wheel, and the 
wheelsman of the mate's watch had come 
into the wheelhouse before the collision, and 
both had hold of the wheel and handled it in 
executing the orders given after the report of 
the fog horn. The engineer was at his post 
There were two other men on deck who were 
called as witnesses. 

The first and chief fault imputed to the 
steamer is that she was running at an ex- 
cessive rate of speed. The answer alleges 
that "when the fog set in, two hours pre- 
viously, the rate of speed of the steamer 
was slowed down to about six knots an hour, 
and so continued till the fog horn of the 
schooner was heard, and when the steamer's 
company heard the fog horn of the schooner 
her engines were immediately slowed and 
stopped and reversed at full speed, and when 
she collided with the schooner her speed 
had become so reduced that she had but a 
very slight forward motion and had almost 
stopped." The libel does not charge any 
particular speed but "great" speed, "danger- 
ous and excessive speed in said fog." The 
answer gives an erroneous impression as to 
the course of events on the steamer after 
the hearing of the fog horn. It seems to 
imply, or might be taken to mean, that the 
orders to slow, to stop and to reverse, fol- 
lowed each other in immediate succession 
upon the hearing of the fog horn. It is very 
evident, however, upon the steamex-'s proofs, 
that this was not so; that the order to slow 
was first given, and afterwards, at an inter- 
val of time not exactly fixed, the other or- 
ders to stop and reverse at full speed were 
given in immediate succession. 

(The court here set forth at length the evi- 
dence as to the speed of the steamer, and 
then proceeded as follows:) The actual 
speed of the steamer must therefore be taken 
to- be upwards of seven knots an hour 
through the fog. To determine whether this 
exceeded that "moderate" speed, which the 
laws of England and the United States alike 
prescribe as the speed of a steamer during 
a fog, requires a consideration of the cir- 
cumstances under which she was proceed- 
ing, and especially the density of the fog, 
and the place where she was sailing as re- 
spects her liability to fall in with other ves- 
sels. (After setting forth the evidence given 
by the witnesses from the two vessels as to 
the density of the fog, and the time and 
distance at which each was seen from the 
other, the court proceeded as follows:) There 
is here, apparently, a serious conflict of evi- 
dence as to the character and density of the 
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fog. Making all due alloTvances for mis- 
judgment as to time and distance, it is still 
evident from the concurring testimony of 
those on the schooner that, at the time the 
steamer's whistle was heard, the schooner 
was not in a very dense fog, and that the 
steamer's lights were seen from the schooner 
much further off than would be deemed 
possible from the testimony of those on the 
steamer. I think the testimony shows dear- 
ly that at no time before the collision did 
the port light of the schooner come within 
sight of those on the steamer. This not 
only appears from the fact that although so 
many men were looking out for the purpose 
of discovering the vessel on the starboard 
bow, yet they did not see this light, but also 
from the proved relative courses and posi- 
tions of the two vessels. The testimony of 
those on the steamer on this point is ren- 
dered very probable, notwithstanding the es- 
timate of those on the schooner as to the 
bearing of the steamer when first seen as 
nearly abeam, and possibly so little aft of 
abeam as to have brought the port light 
within range. This is their judgment only, 
about w^hich they may easily have been mis- 
taken. The light which the lookouts on the 
steamer saw when the schooner was close on 
to them may have been, upon the proofs, 
the binnacle light, which is shown to have 
been on the weather side of the compass and 
inside the house. There is no reason to be- 
lieve that this would become visible to any 
one on the forward deck of the steamer till 
they could look down on the deck of the 
schooner.* In considering this apparent con- 
flict of testimony, therefore, it must be re- 
membered that up to about the time of the 
collision it had been very thick, and that 
while those on the schooner had the lights 
of the steamer within range of their vision 
to aid their judgment just at that time as- to 
the density of the fog, those on the steamer 
had no such assistance to aid their observa- 
tion, it appears, also, from the testimony, 
to be probable that just at that time the fog 
was clearing up rapidly to windward, and 
the schooner being all the time to windward 
of the steamer, it was clearing about her 
more rapidly than about the steamer. The 
witnesses of the schooner had already ob- 
served that it was clearing up before they 
heard the steamer's whistle. But so far as 
those in charge of the steamer were con- 
cerned, they had not obsei-ved this, even if 
immediately about the steamer the fog had 
become any less dense. The place in which 
the steamer was sailing was a part of the 
ocean constantly traversed by vessels bound 
in and out of New York and coastwise. 

Under these circumstances I have no hesi- 
tation in holding that the speed of the steam- 
er, as proved, or even that admitted in the 
answer, was much in excess of a "moderate 
speed." The prudence or imprudence of 
those navigating her is to be judged by 
what they knew or observed as to the den- 



sity of the fog and not by what, possibly 
they might have known or observed,- if in 
consequence of seeing lights in the direction 
of the schooner they might have had more 
exact means of observation. For an hour 
and a half they had be.en running through a 
dense fog in a much frequented highway of 
commerce at a speed exceeding seven knots, 
and when they heard the fog horn of the 
schooner they were still doing the same 
thing, without the fog having cleared at all, 
so far as they could see. They were liable 
at any moment to fall in with other vesgds, 
either bound out of New York or coastwise 
northward, in which case, as the wind was, 
they were likely to cross the bows of the 
steamer as this schooner did, or bound in- 
ward before the wind, in which case they 
might come in a nearly opposite direction to 
her course. The master of the schooner 
was, by his own reckoning, about sixty-five 
miles east of Sandy Hook, instead of about 
51 as shown by the log of the steamer. I 
do not perceive that it makes any difference 
as regards the prudence of the steamer's 
speed which is right. In either place the 
speed was excessive and dangerous, and the 
steamer was not under such control that she 
could be stopped in time to prevent a colli- 
sion with such vessels as she might expect 
to meet. The case is not to be judged by 
the fact that as it was she nearly stopped 
in time to avoid this vessel. It was the 
good luck of the steamer and not the result 
of her prudence that the schooner was not 
much nearer when first discovered, and that 
she was going upon a course wbich involved 
little -risk to the steamer from the collision. 
The case is to be judged on this point, not 
by what did happen, but by what might rea- 
sonably have been expected to happen. The 
Pennsylvania, 19 WaU. [86 U. S.] 125. See 
also the Eleonora [Case No. 4,335]. 

I think, also, that the steamer was in 
fault for not immediately stopping upon 
hearing the fog horn a little off her star- 
board bow. The order given by the mate 
was "half speed." At the same time he gave 
the order to put the wheel hard-a-starboard. 
This order to starboard seems to have been 
proper. It turned the vessel's head away 
from the direction in which the other vessel 
was. It tended to reduce the chances of 
collision. But in the absence of all knowl- 
edge as to the direction in which -the other 
vessel was moving, and especially consider- 
ing that the steamer was already running at 
a dangerous rate of speed, it was manifestly 
the duty of her officer in command to reduce 
that excessive rate in the quickest possible 
time. Even if he was justified in holding 
her at some speed, the least compatible with 
the control of her movements, he was bound 
to reduce her to that limit at once. This he 
did not do. Having given these orders he 
signalled the captain to return to the bridge, 
and told him the situation. The captain in- 
stantly gave the orders to stop and reverse 
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at full speed, but it was already too late. 
Slie. ■was not quite stopped before reaching 
the schooner. -Although the interval be- 
tween the orders by the mate and those giy- 
en by the captain was very short, it undoubt- 
edly, on the testimony, was long enough to 
make such a difference in the distance trav- 
ersed by her that, if the order to stop and 
reverse had been given at once, she would 
not have struck the schooner. But without 
regard to that fact, which could only be 
known by the event, the situation at the 
time the horn was heard called for an in- 
stant and most rapid possible reduction of 
her immoderate speed. This the captain 
seems to have realized when he reached the 
bridge. He did then what the mate should 
have done before. 

It remains to consider whether the schoon- 
er is also in fault. The fault charged is 
that she did not show a torchlight to the ap- 
proaching steamer. It is admitted that she 
did not show a torch, but it is insisted that 
she was under no obligation to do so, so far 
as this steamer was concerned, because the 
steamer was a foreign vessel, to which the 
navigation laws of the United States do not 
apply and on which they are not binding. 
And it is further contended, that if she had 
shown a torch there was nothing that the 
steamer could have done after she could 
have seen it to have avoided the collision al- 
ready made inevitable by her own impru- 
dence. By an act of congress, passed in 
1871 [16 Stat. 440], it was enacted that "ev- 
ery such" (i. e., sailing) "vessel shall, on the 
approach of every steamer during the night 
time, show a lighted torch upon that point 
or quarter to which such steamer shall be 
approaching. And every such vessel that 
shall be navigated without complying with 
the terms of said act of April 29, 1864 [13 
Stat. 58], and the provisions of this section, 
shall forfeit and pay the sum of two hun- 
dred dollars," etc. It is claimed on the part 
of the libellants that the law which goT»ierns 
the case of a collision between an American 
and a foreign vessel is the general maritime 
law, or "those rules of navigation which usu- 
ally prevail among nations navigating the 
seas where the collision takes place;" that 
a foreign vessel cannot attribute as a fault 
against an American vessel the violation of 
an act of congress unless the requirement of 
that law has become a part of the general 
maritime law or rule of the sea, which it is 
insisted is not the case in respect to this 
statute regulation. So far as appears by 
evidence in this case, no other maritime na- 
tion has made this regulation, as to show- 
ing a torch-light, a part of its positive stat- 
utory regulations for preventing collisions. 
The rule of law here invoked on the schoon- 
er's behalf, is undoubtedly the rule of the 
English com*t in respect to their own navi- 
gation laws. It was first applied by the 
court of admiralty, and has received the as- 
sent of the privy council. The Dumfries, 



Swab. 63; The Zollverein, Id. 96; The Chan- 
cellor, 4 L. T. (N. S.) 627; The Saxonia, 1 
Lush. 410. In the ease of The Belle [Case 
No. 1,269], Judge Shipman, in this court, up- 
on the authority of the first three of these 
cases, directlj" applied the same principle in 
exoneration of a British vessel sued here by 
the owners of an American vessel, with 
which she was in collision, refusing to find 
it as an act of negligence against the British 
vessel that she had" failed to comply with 
the positive requirement of the British stat- 
ute in respect to lights; that requirement 
not being then a part of the maritime law 
generally nor enacted by our congress. It 
is to be observed, however, that in that case 
the judge expressly found that "there was 
no proof whatever, that the failure to cany 
the colored lights prescribed by the British 
act, misled the Belle or in any way contrib- 
uted to produce the disaster." In the case 
of The Scotia [Id. 12,513]. in this court, 
these English cases were approved. The 
question was whether the Scotia being sued 
here by the owners of the Berkshire, an 
American vessel, could impute it as a fault 
to the Berkshire that she had failed to com- 
ply with the act of congress prescribing the 
lights to be carried by American vessels. 
The collision was attributable to the Berk- 
shire's carrying no colored side lights and 
showing a white light, at such a height that 
the Scotia mistook her for a steamer, at 
much greater distance off than she really 
was. The ease was decided by the district 
court in favor of the Scotia, on the ground 
that the establishment of the same regula- 
tions as to lights by a very large number of 
maritime nations, including Great Britain 
and the United States, showed that this reg- 
ulation as to lights had become part of the 
general maritime law in force in that part 
of the sea where the collision occurred. The 
case was appealed and the circuit judge, 
while concurring in the decision, on the 
ground that whether the Berkshire was 
bound to obseiTe these rules or not, she was 
alone at fault and the Scotia was not at 
fault, distinctly disapproved of the rule of 
the English cases cited above, on the ground 
that these regulations for preventing colli- 
sions and for the security of life and prop- 
erty, were designed to be observed at all 
times and in all places by American vessels; 
that they were designed for the benefit of 
all mankind in securing the greater safety 
of life and property at sea; that at any rate 
they were designed to secure greater safety 
of life and property on our own vessels, and 
that therefore public policy requires that 
they should be always enforced in our own 
courts. The case then went to the supreme 
court [14 Wall. (81 U. S.) 170], and the deci- 
sions below were affirmed, llr. Justice 
Strong, in delivering the opinion of the 
court, while he seems to put the decision of 
the case on the ground that in any view of 
this question the merits were wholly with 
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the Scotia, yet, as it seems to me, strongly 
<Iisapproves the rule established by the Eng- 
lish cases cited above. He says: ""We rest 
this conclusion, not solely or mainly upon 
the ground that the navigation laws of the 
United States control the conduct of foreign 
vessels, or that they have as such any extra- 
territorial authority except over American 
shipping. Doubtless they are municipal 
regulations, yet binding upon American ves- 
sels, either in American waters or upon the 
high seas." "We concede, also, that wheth- 
er an act is tortious or not, must generally 
be determined by the laws of the place 
where the act was committed. But eveiy 
American vessel, outside of the jurisdiction 
■of a foreign power, is for some purposes, at 
least, a part of the American territory, and 
our laws are the rules for its guidiince. 
Equally true is it that a British vessel is 
■controlled by British rules of navigation. 
If it were that the rules of the two nations 
<;onflicted, which would the British vessel 
and which would the American be bound to 
obey? Undoubtedly the rule prescribed by 
the government to which it belonged. And 
if in consequence collision should ensue be- 
tween an American and a British vessel, 
shall the latter be condemned in an Amer- 
ican court of admiralty? If so, then om* 
law is given an exti-a-territorial effect and 
is held obligatory upon British ships not 
within our jurisdiction. Or might an Amer- 
ican vessel be faulted in a British court of 
admiralty for having done what our statute 
required? Then Britain is truly, not only 
the mistress of the seas, but of all who trav- 
■erse the great waters. It is difficult to see 
bow a ship can be condemned for doing that 
which, by the laws of its origin or owner- 
ship, it was required to do, or how, on the 
other hand, it can secure an advantage by 
violation of those laws unless it is beyond 
their domain upon the high seas. But our 
navigation laws were intended to secure the 
safety of life and pi-operty as well as the 
convenience of commerce. They are not in 
terms confined to the regulation of shipping 
in our own waters. They attempt to govern 
a business that is conducted on every sea. 
If they do not reach the conduct of mariners 
In its relation to the ships and people of 
other nations, they ai-e at least designed for 
the security of the lives and property of our 
own people. For that purpose they are as 
iiseful and necessary on the ocean as they 
are upon inland waters. How, then, can 
our courts ignoi'e them in any case? Why 
should it ever be held that what is a wrong 
when done to an American citizen is right if 
the injured party be an Englishman?" In 
this state of the authorities I do not think 
that the English cases cited or the former 
decisions in this court, both of which, it will 
be observed, were rested partly on other 
and independent grounds, are in any way 
controlling. And I do not perceive that the 
cases cited by the libellants, with regard to 



the construction put upon the English act 
limiting the liability of ship owners, have 
any pertinency to this question. They pro- 
ceed simply on the ground that that act by 
its tei'ms is to be construed as intended to 
be limited to British ships. This appears 
very plainly in the opinion of Vice-Chancel- 
lor Wood in Cope v. Doherty, 4 Kay & J. 
307. The cases of The Dumfries, The Zoll- 
verein, and The Saxonia, proceed not on the 
principle that a British ship on the high seas 
is in general absolved from its obligation to- 
wards Its own government and her subjects 
to obey the British navigation laws but upon 
the ground that this is a_ duty only to her 
own government and its subjects, and not to 
foreigners; that the laws were not passed 
for the benefit of foreigners and are not 
binding on them, and that it is inequitable 
to enforce the rules against a British ship in 
favor of a foreign ship, because if the case 
were reversed and the foreign ship had com- 
mitted the same fault, not being a fault by 
the general maritime law, the British ship 
could not avail herself of it as a fault 
against the foreign ship; that this would b*e 
to put the British vessel to a disadvantage 
in her own courts. It is not to be forgotten 
that the ground of liability in this class of 
cases is negligence. If a given act is in vio- 
lation of a positive'regulation of statute law, 
obligatory upon the party, it is, as a general 
rule, conclusively negligent, and if it may 
have contributed to the injm'y the burden is 
thereby thrown on the guilty party to prove 
that it did not so contribute to the injury. 
This is the American as well as the English 
rule. The Pennsylvania, 19 Wall. [86 U. S.j 
137. Now, whatever may be the decision 
ultimately reached in such cases as The 
Scotia [supra], where the prescilbed act 
omitted was the observance of a mere arti- 
ficial mode of signalling to other vessels the 
character of a vessel or her position and 
course, by an arbitrary arrangement of cer- 
tain prescribed lights, it seems to me that 
the failure of an American vessel to comply 
with the requirement of the act of 1871, in 
reference to showing a torch, must be held 
to be an act of negligence on her part, 
whether the other vessel is domestic or for- 
eign. That statute seems especially design- 
ed to protect our own sailing vessels and to 
save life and property thereon. It is true 
that a steamer approaching a sailing vessel 
under circumstances to whidh the statute 
applies will be in some danger, and it may 
well be, and probably is, true, that her pro- 
tection, whether foreign or domestic, was 
also within the purview of the act; but it 
needs no argument to show that the relative 
positions of the two vessels must generally 
be of veiy unequal peril, greatly to the dis- 
advantage of the sailing vessel. The object 
of the torch is to give the steamer such in- 
formation as totheposition and course of the 
sailing vessel that she may not run her 
down. It seems especially, if not solely, ap- 
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plicable to tlie ease of a sailing vessel ap- 
proached from astern or on the quarter 
where her own lights cannot be seen, and to 
the case of a vessel, in danger of being thus 
run down by a steamer. Not only is it ap- 
parently designed chiefly for the safety of 
the sailing vessel but the thing required to 
be done is not the giving of a mere artifi- 
cial or arbitrary signal, but is simply such a 
precaution as prudence might in the absence 
of any regulation suggest, and such a signal 
as any steamer would understand, whether 
aware of the regulation or not. Congress 
can declare what shall be considered negli- 
gence in the mode of navigating an Amer- 
ican ship under given circumstances, and this 
is what I think has been done by this stat- 
ute. Considering the obvious purpose de- 
signed to be accomplished by the act, I have 
no doubt it was intended to be observed by 
all American vessels everywhere, approach- 
ed in the night time in the manner describ- 
ed by any steamer, whether domestic or for- 
eign. The peril in either case is the same 
and the precaution prescribed would be 
equally effective. I think the case may be 
distinguished from the ease of arbitrary or 
artificial signals. As to those there is more 
reason to say that they are inapplicable be- 
tween ships of different nations, where they 
have not become part of the language of the 
sea. They are of doubtful utility unless un- 
derstood and used by both parties. 

I think, therefore, I am bound to hold as an 
act of negligence the omission of the schoon- 
er to comply with the act of 1871 by show- 
ing a torch, and it is unnecessary to decide 
whether, independently of the statute, it 
would have been required of this schooner 
by the general maritime law, as contended 
by the claimant. Under some circumstan- 
ces the general maritime law does re- 
quire a vessel to show other lights besides 
the regulation lights. See especially The 
Anglo-Indian, 3 Asp. 1; The Earl Spencer, 
Id. 4. 

It is urged that the rule does not apply 
in foggy weather; that other regulations are 
especially made for foggy weather. It is a 
sufficient answer to say, that according to 
the state of things observable to those in 
charge of the schooner, lights could be seen 
a considerable distance, certainly further 
than objects lying low in the water like the 
schooner's hull, or even her sails. And I see 
no reason for excepting foggy weather, be 
the fog ever so dense. The rules must be 
complied with. Fogs may break away sud- 
denly, as we see by this instance. 

But it is still a question whether the steam- 
er could have taken any precaution after she 
could have seen the torch for avoiding the 
schooner. It is impossible to determine that 
she could not have done so. The schooner 
was struck about forty feet from the stern. 
The steamer was, from the time the fog 
horn was heard, under a hard-a-starboard 
wheel. ' Under this wheel her head began to 



fall off to port. According to the testimony 
of the second mate it fell off a point and a 
half before the captain gave the order to 
stop and reverse full speed. The effect of 
backing, even with a hard-a-starboard wheel, 
was to throw her head the other way. If 
her wheel had been seasonably thrown to> 
port upon discovering by a torch-light which 
way the schooner was going, this movement 
to starboard would have been accelerated so 
long as she had any headway. The question 
whether there would have been time for 
this manoeuvre, depends partly on the ques- 
tion how far off those on the steamer could 
have seen a torch-light, and partly on the 
question how much the porting at that time 
would have changed the steamer's heading 
to starboard. Unfortunately for the schoon- 
er, the elements for determining these two 
questions are very uncertain and mostly 
speculative, and her violation of a positive- 
rule, obligatory on her, makes it incumbent 
on her to produce such evidence as will de- 
termine these points with at least reasona- 
ble certainty in her favor. I think she has 
not done so. There was certainly a consid- 
erable time before the collision that the 
lights of the steamer were plainly visible 
from the schooner. There was time enough 
for considerable running about, horn-blow- 
ing and shouting in the vain endeavor to- 
make those on board the steamer change 
their course. "While it cannot be assumed 
that a torch-light on the schooner could have- 
been seen on the steamer as soon as the 
green light of the steamer was seen on the 
schooner, yet if it had been seen after that 
time it is still quite possible upon the evi- 
dence that the steamer could have reversed 
her wheel in time to have gone under the 
stern of the schooner, and the question how 
far a torch-light could have been seen, must 
be determined chiefly from the testimonj' of 
those on the schooner, since they alone of 
all the witnesses had any opportunity to 
form any judgment on that point. 

It is claimed that the schooner was negli- 
gent in not blowing her horn loud enough 
or often enough. It is argued that the act 
of the mate in snatching the horn from 
the lookout and blowing it himself, shows 
that he was not satisfied with the way it had 
been blown. I do not think this is a proper 
inference from the testimony. It is a singu- 
lar fact in the ease that but one blast of the 
horn was heard on the steamer, but the evi- 
dence is sufficient to prove that it was blown 
at proper intervals and several times just 
before the collision. 

The result is, that both vessels were in 
fault, and the libellants will have a decree 
for half their damages and costs, and a ref- 
erence to compute the amount of their dam- 
ages. 

An application was subsequently made by 
the libellants to modify the decree so as to 
decree that the libellants should recover the 
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full value of the cargo and of tlie seamen's 
effects. 

OHOATE, Disti-iet Judge. It lias been de- 
termined in this case that both vessels were 
in fault. The suit is in personam by the 
owners of the schooner sunk by the collision, 
against the owner of the steamer. The an- 
swer, while alleging the fault on the part of 
the schooner, which has been found by the 
court, did not claim any rebate on account 
of the damage done by the collision to the 
steamer. It appears, however, by the testi- 
mony that the steamer sustained at least 
slight damage. A question now arises as to 
the form of the interlocutory decree to be 
entered. The libellants insist that there 
should be a decree for half the value of the 
schooner and the full value of her cargo and 
of the seamen's effects. It is argued that 
the steamer Is liable to the innocent owner 
of cargo for its whole value; .that as to that 
part of libellants' claim the libellants sue 
merely as agents or trustees; that the schoon- 
er, being totally lost by the collision, her 
owners ai-e not, under the statute limiting 
the liability of ship owners, liable to the 
owners of the cargo for any part of this 
damage; that, therefore, the steamer must 
pay it In full. And the same argument is ap- 
plied to the claim for the seamen's effects. 
It is insisted on behalf of the respondent 
that the loss should be apportioned, and that 
out of the recovery for the value of their 
vessel the libellants should pay to the own- 
ers of their cargo and to the seamen half 
of the loss sustained by them. Thfe libellants 
offer to have the owners of cargo brought 
in, if necessary, as parties, and the respond- 
ent asks leave to amend his answer so as 
to have the benefit of an apportionment in 
accordance with his right upon the facts 
proved. 

The prinlcple of apportionment, as I un- 
derstand it, requires, where there is fault on 
both sides, that the loss or damage caused 
by the collision should be borne equally by 
the two parties. Damage done to cargo in 
either vessel is a part of that loss or dam- 
age, and it is wholly immaterial in which 
vessel the damaged cargo happens to be. 
It is very true that the owner of the cargo 
may sue and recover its value from both or 
either. The Atlas, 93 U. S. 302. And the 
owners of the schooner have an undoub.ted 
right to sue on behalf of the owners of the 
cargo for its value. It would seem that so 
suing their rights as bailees must be as great 
as if the owners of cargo joined as libellants. 
J^o final decree should, therefore, it seems, 
be made which will give the libellants a 
smaller amount as bailees than the owners 
of the cargo would be entitled to receive. 
And I think the same may be said as to the 
seamen. 

But the fact that the suit is in personam 
ought not to make any difference as to the 
apportionment of the damage caused by the 



collision, including the value of any prop- 
erty lost or damaged. And, as between the 
owners of the two vessels, each must bear 
his half of the entire loss and damage. 
Therefore, as between the owners of the two 
vessels, the owners of the schooner must 
bear half the loss of the cargo. This is not 
enforcing a personal liability of the owners 
of this schooner beyond her value. It is sim- 
ply apportioning between them and the own- 
er of the steamer the damage caused by the 
collision and charging them with half of 
it and the owner of the steamer with half of 
it The principle is the same as if the dam- 
aged cargo had been on board the steam- 
er- In that case could the owners of 
the schooner say. We would not be per- 
sonally liable for this loss because of the 
statute, therefore there shall be no rebate 
on this account. If they could say this, 
they could make the same plea as to the 
damage to the steamer herself, and so 
the principle of apportionment would be 
wholly set aside if one of the vessels is lost. 
Any other mode of adjusting the damage 
would. not be an equal apportionment of the 
damage, which is to be regarded as a unit 
for this purpose, whatever may be the parts 
of which it is composed. The decree in the 
case of The Eleanora [Case No. 4,335J, seems 
to have been entered in conformity with 
this view. The question of the effect of the 
statute limiting the liability of ship owners, 
cannot arise unless it shall appear that by 
such apportionment the libellants will not 
recover enough to reimburse the owners of 
cargo on whose behalf they sue. It seems to 
be unnecessary to make the owners of the 
cargo parties if that could be now done. 
They are virtually before the court through 
the Ubellants. The amendment asked for by 
the respondent, setting forth the damage to 
the steamer, is one that will conform the 
pleadings to the facts proved. It should 
therefore be allowed. The decree will be 
that the damage be apportioned and all ques- 
tions as to what adjustments may be neces- 
sary in consequence of what may be shown 
as to the respective amounts of damage to 
cargo and other interests will be reserved- 
till the coming in of the commissioner's re- 
port. And the point ^ here decided on this 
motion may be reconsidered upon applica- 
tion for a final decree, if cause shall be 
shown for a rehearing. Decree accordingly. 

[NOTE. After the decision was rendered in 
this case the libelants filed a petition alleging 
that the collision occurred without the proof or 
knowledge of the petitioners, and claim the bene- 
fit of the limited liability act (Rev. St. §§ 4283, 
4285), especially in reference to their personal 
liability to the owners of the schooner for the 
value of the remaining one-half part of the car- 
go. The owners of the steamship filed eseeptions 
to the petition, alleging that Ihe petitioners were 
residents of Massachusetts, and not of this dis- 
trict, and that they, the owners of the steam- 
ship, were British subjects and neither residents 
nor served with notice of these proceedings in 
this country. They therefore denied the jurisdic- 
tion of the court upon the proceedings. Brown, 
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District Judge, held that the act of congress was 
intended in tide administration of justice in mari- 
time cases to apply as Tvell to foreigners as to 
citizens of this country. As to the first exception, 
that none of the petitioners reside within the dis- 
trict, he lield that tlie statute in the use of the 
words "in any district" clearly brought the case 
within the jurisdiction of the court, and further, 
that the parties are in any case virtually witliin 
the jurisdiction. In re Leonard, 14 Fed. 53. 
Exceptions were taken to the commissioner's re- 
port ordered to be taken by Judge Ohoate in the 
case above reported, assessing the value of the 
schooner at timfe of loss at $20,551. The ex- 
ceptions are overruled, and the report confirmed. 
Leonard v. Whitwill, 19 Fed. 547.] 
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The LEONIDAS. 
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District Court, S. D. New York. Oct., 1843. 

Practice ix Admiralty — Seamen's Wages— Suit 
IN Rem — Mastek — Mate— CARBiEns— Goods xot 
Deliveked — Propeb Action — Cargo Sold by 
Master— Right to Costkibution. 

1. Where the mate, upon the decease of the 
master, succeeds to the command of the vessel, 
he cannot sue, in rem, for the extra compensation 
he tiiius becomes entitled to as acting master. 

2. According to The Ensrlish and American 
cases, the mate must sue in the admiralty as mate. 
EQs claim for services as temporary master, 
either demanded as additional wages or as a quan- 
tum meruit, murt be agitated elsewhere. By 
the well-settled rule in admiralty, the master of 
a, ship is entitled only to an action in personam 
for the recovery of compensation for his services. 

3. The holder of a bill of lading has a remedy in 
admiralty against the master on his undertaking, 
or personally against the owners of the vessel, or 
against the vessel in rem, where the goods shipped 
on board are not delivered. 

[Cited in Robinson v. Memphis & Charleston 
R. Co., 9 Fed. 189.] 

4. If part of the cargo be sold in a foreign port 
by the master, to supply the necessities of the 
ship, the owner of it may be entitled, in cdse the 
ship or owners cannot satisfy his demand, to pro- 
ceed against other owners of cargo to contribute, 
in proportion to their respective interests, towards 
his indemnity. 

5. In an action in rena against a vessel, the 
court cannot take cognizance of collateral equities 
to enforce them against parties personally, not 
made parties to the proceedings, where such de- 
cree may be prejudicial to their interests. 

In admiralty. 

BETTS, Disti-ict Judge. This is an action 
instituted by two seamen and the chief mate 
in rem, to recover wages due them. The de- 
mands by the seamen and the mate in .that 
capacity are not contested. But it is made a 
point of controversy whether the mate, suc- 
ceeding to the command of the vessel, can 
sue in rem for the extra compensation he thus 
"becomes entitled to as acting master. It is 
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admitted the English rule does not allow 
such recovery in admiralty (2 C. Rob. Adni. 
232; The Favourite, 2 Strange, 937); but it 
is contended that a different principle is 
sanctioned in this country, and the case of 
The George [Case No. 5,329] is relied upon 
as establishing that doctrine. This point, 
however, is not touched in that decision, nor 
does anj' principle there decided necessarily 
embi-ace it The mate in that case, after the 
command of the vessel devolved upon him, 
went ashore and received medical treatment, 
which was paid for by him out of the funds 
of the ship; that disbursement was set up by 
the owners as a sum to he deducted from 
his wages. Lamson v. Westcott [Id. 8,035]. 

But it does not appear, from the statement 
of this case in the district or circuit courts, 
that the increased wages due him as master 
were included in his demand. If they were, 
no objection was raised to their allowance, 
the cause proceeding upon the admission of 
the libellants' account, and only seeking a 
decision as to the justness of that deduction. 
The court adjudged, that as mate or mariner 
he was entitled to be cured at the expense 
of the ship, and that his casual command 
of the vessel did not deprive him of any of 
the incidents or privileges appertaining to 
him as mariner. Judge Story goes further, 
and intimates that a master is also entitled 
to be cured at the expense of the ship the 
same as a mariner. The last suggestion is 
advanced only to show that the court, in 
adjudging in favor of the libellants, could 
not be understood to decide, that because he 
had such privilege, he was entitled to enforce 
it in rem, nothing being now more definitely 
settled than tliat a master has no remedy 
against the sliip for his services. I do not there- 
fore perceive, that Lamson v. Westcott, [su- 
pi-a,] has any relation to the point in question. 
It rests on considerations and principles en- 
tirely distinct from that of the method by 
which the mate is to collect the compensation 
he becomes entitled to as acting master. I find 
no American case that conflicts with the 
decisions of the English coui-ts. Judge Pet- 
ers expressly affirms those cases. He says, 
the mate "must sue in the admiralty as mate, 
and his wages, as such only, are recover- 
able here. His claim for services as tem- 
porary master, either demanded as additional 
Avages or as a quantum merait, must be 
agitated elsewhere." Atkyns t. Burrows 
[Case No. 618]. 

It is difficult to discover any satisfactoiy 
principle for limiting the relief of a master 
in the admiralty to an action in personam, 
his services being pre-eminently in the vessel 
and for her benefit; and his contract is tech- 
nically with the owners, but ordinarily with- 
out any personal knowledge of them or their 
responsibility— perhaps scarcely less fre- 
quently than the engagements of the seamen. 
The reason suggested in the books— "The 
presumption is that the mariners who con- 
tract with the master, contract with him on 



[15 Fed. Cas. page 349] 

the credit of the ship; whereas the master, 
•who conti-aets Tvlth the owners, is presumed 
to trust to their personal credit"— is bj' no 
means xmiversally true as matter of fact, 
as the empioyment of a master is as often 
by a ship's husband, agent or consignee, as 
by the real owner. They frequently are nu- 
merous and widely dispei-sed, and the ship's 
papers do not necessarily disclose the names 
of the actual owners.- Whatever may be 
thought of the principle of the rule, it is not 
my province to disturb a well-settled doctrine 
of law, and I do not discover any ground of 
discrimination upon which a compensation 
as master can be recovered by a mate in a 
method different from that established in be- 
half of the master, tating his authority in 
any other manner than by casual succession. 
If his action against the owners in personam 
is carried to a decree, the court may equi- 
tably retain any surplus or remnants out of 
the proceeds of the vessel in court for its 
satisfaction, but in this case no such sur- 
plus will remain. So much of the libellant's 
demand as relates to an extra compensation 
in Iiis character of master must accordingly 
be disallowed, and the clerk will report the 
amount due him for wages, as mate, and also 
the amount due the other parties suing with 
him, as co-libellants. 

At a subsequent day, upon the coming in 
of the clerk's report in this cause, Mr. Bene- 
dict moved for its confirmation. Mr. Cut- 
ting opposed the motion, and asked that $62.- 
75 be deducted from the amount reported due 
tlie master. 

BETTS, District Judge. The libellants, Hill, 
and Owen, had a remedy in admiralty on 
their bill of lading against the master on his 
undertaking, or personally against the owners 
of the schooner, or against the schooner in 
rem, because of the non-delivery of the goods 
shipped on board. Poland v. The Spartan 
[Case No. 11,246]; 3 Kent, Comm. 207; Smith, 
Merc Law, 175; Abb. Adm. 92, 94, 170. The 
ship is bound to the merchandise and the 
merchandise to the ship. Cleirac, 72; Mal- 
pica V. McKown, 1 La. 259; Aray v. Currel, 
Id. 539. And because part of the cargo, their 
property, was sold in a foreign port by the 
master to supply the necessities of the ship, 
the libellants might probably be entitled, in 
case the ship or owners coiild not satisfy 
their demand, to compel the other owners of 
cargo to contribute in proportion to their 
respective interests towards his indemnity. 
The Packet [Case No. 10,654]; The Gratitu- 
dine, 3 C. Rob. Adm. 240; The Hoffnung, 6 
C. Rob. Adm. 383; American Ins. Co. v. Cos- 
ter, 3 Paige, 323. They brought their action 
against the vessel alone, and obtained a de- 
cree for full compensation out of her proceeds 
in the registry. But the ship's crew have 
since interposed their demand for wages, and 
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that right taking precedence of the shipper's, 
claim, and the proceeds in court being in- 
sufficient to satisfy both, it is now urged that 
the mate shaU be compelled to apply towards 
his wages the $62.75, being the surplus of 
cargo sold and remaining in his hands, or 
bring that money into court, to be distributed 
according to the rights of these libellants. 

An action properly framed, might possibly 
have commanded a decree conformably to the 
latter branch of the application. The money 
in the hands of the mate, as acting master, 
being part of the proceeds of the libellant's 
goods, belongs to them; and as against them, 
in a suit founded on that fact, he could not 
retain it, to be applied in his accounting with 
the owners of the vessel. In an action in rem 
against the vessel, 'this court cannot take 
cognizance of 'collateral equities, to be en- 
forced against third persons not parties to 
the suit, and the shape of the case before the 
court would accordingly prevent the ren- 
dition of a decree against the mate, compel- 
ling him to perform an act to his own preju- 
dice and the advantage of the libellants. 
This is not mere matter of form. Marthan^ 
the mate, became, by the decease of the 
master before in command, actual master 
of the vessel for the completion of the voy- 
age. For this extra sei-vice he demands a 
compensation beyond his wages as mate; 
and the judgment rendered in this case by 
the court admits the validity of such demand 
as against the owners, only denying him a 
remedy in rem therefor. The decree accord- 
ingly gives him his wages, as mate alone, 
out of the proceeds of the vessel, and his- 
remedy for his services as master is against 
the owners personally. In the adjustment of 
that demand he would be entitled to retain, 
as against them, any moneys in his hands 
belonging to them, and the products of the 
sale of the cargo for the benefit of the ves- 
sel, as between them and the mate, is their 
fund. It is therefore clear, that if, in this 
mode of proceeding, whether Hill and Owen 
(the libellants) obtain satisfaction or not of 
their demand from the proceeds in court, 
they can have no legal authority to force the 
mate to an accounting with them in respect 
to those moneys, 'andthathewouldhavealien 
on them for the satisfaction of his wages 
as master. Nor can the court order an appli- 
cation of that money towards the satisfaction 
of the wages decreed him as mate, and ac- 
cordingly he must take his compensation out 
of the moneys in court to the amount settled 
by the report, and it must be left to an ami- 
cable adjustment, or to an action, bringing 
the proper parties before the court, to secure 
the libellants, HjII and Owen, the benefit 
of that fund belonging to them. 

The motion to confirm the report will, 
therefore, be granted. The deduction of 
$62.75, asked for, is denied, but without costs 
on that motion- 
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Case Wo. 8,S63. 

The LEOPARD. 

[2 Lowell, 238J i 

District Court, D. Massachusetts. April Term, 
1873. 

Collision— Failure to Show Light— Otherwise 
Seen — Mistake of Position. 

A steamer and a schooner were approaeliing 
«ach other in the night-time, and the schooner neg- 
lected to show a torch, as required by St. 28th 
Feb.. 1871 (16 Stat. 459); but the crew of the 
steamer saw the schooner at least as early as the 
torch ought to have been shown; and the col- 
lision appeared to have arisen from a mistake of 
the position of the schooner in the channel, and 
not from a failure to see the schooner. Held, the 
fault of the schooner did not contribute to the col- 
lision. 

[Cited in Perkins v. The Hercules, 1 Fed. 928; 
Farwell v. The J. H. Starin, 2 Fed. 110; 
Brainurd v. The Narragansett. 3 Fed. 256; 
The Isaac Bell. 9 Fed. 848; The City of 
Lynn, 11 Fed. 341; The Excelsior, 12 Fed. 
203; The Lizzie Henderson, 20 Fed. 528; 
The Pennland, 23 Fed. 556; The Oregon, 27 
Fed. 757; The Ogemaw, 32 Fed. 925.] 

Libel by the owners of the schooner Unitus 
against the steamer Leopard for damages, 
propounded that the schooner, loaded with 
sand, was coming up Fort Point channel, in the 
harbor of Boston, at eleven o'clock at night, 
on the second day of September, 1872, head- 
ing about south-westerly, with a light north- 
westerly Tvind, not enough to give her steer- 
age way, when she was run into and instantly 
simk by the steamer. The answer of the mas- 
ter, who was the claimant of the steamer, 
set up that she was coming down the harbor 
in order to proceed to sea, and was making 
only about three knots an hour; that the 
master was at the wheel, and the mate on 
the lookout, and both lights of the schooner 
were seen about one-eighth of a mile distant; 
that the schooner presently starboarded, and 
showed her green light, upon which the steam- 
er's head was turned a little to poi-t, in order 
to pass between the schooner and the town; 
that the schooner then began to swing aci'oss 
the steamer's course, showing first both lights, 
and then only the red light, upon which the 
engine was reversed as quickly as possible, 
and they hailed the schooner, but to no pur- 
pose. The evidence tended to show that the 
schooner was a small vessel loaded with sand, 
which was to be delivered at South Boston; 
that she intended to come to anchor below the 
bridge of the Hartford & Erie Railroad Com- 
pany. On rounding into this channel, the 
schooner had taken in her mainsail and jib, 
and dropped the peak of her foresail. Her 
witnesses testified that her helm was kept at 
port all the time after she came into the chan- 
nel, so that she was edging in towards tlie 
wharves; but tliat the wind died away, and 
she was drifting up with the tide when the 
collision happened, it being then flood-tide, 
within about an hour of high water. They 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



hailed the steamer to port her helm; but 
heard nothing from her, and saw no change 
in her course or in her speed. The witnesses 
for the defence insisted that there was a four 
of five knot breeze; that the schooner changed 
her course; and that the steamer reversed her 
engine, as alleged in the answer. It was 
proved that the schooner's runnmg lights 
! were set, and burning, but that sue showed 
no torch. 

I. T. Drew, for libellauts. 
J. C. Dodge, for claimant 

LOWELL, District Judge. The case turns 
on the conduct of the schooner; because the 
night was fine, both vessels were easily to 
be seen, and were seen. The steamer was 
bound to avoid the schooner, and cannot ex- 
cuse her failure to avoid her, except by show- 
ing some fault of omission or commission on 
tbe schooner's part, which either misled, the 
steamer, or fmstrated her manoeuvres, or 
prevented the schooner being seen soon 
enough. The charges are, that the schooner 
I changed her com-se, and that she showed no 
torch. The former is denied; the latter is 
admitted, but it is denied that any ill conse- 
quences resulted from the neglect. 

I cannot reconcile the evidence, nor account 
for all the differences; but my best judgment 
is, that the schooner did not make the changes 
which the master and mate of the steamer 
say she made. The conclusion that no star- 
boarding took place on board the schooner 
rests on the positive evidence of her crew, 
on the statement of two disinterested wit- 
nesses looking on from another schooner, and 
on the very great improbability that a ves- 
sel going up tliis channel with a fair wind 
should take such a foolish course, without 
any motive. This point being found for the 
schooner, veiy much weakens the caseagainst 
her; because the whole foundation is taken 
from under the answer, which makes the 
scbooner's starboarding the reason for a like 
order on the part of the steamer. How the 
officers could have made such a mistake, I 
know not; but the fact detracts very much 
from the value of their succeeding observa- 
tions of supposed changes of the lights. As 
they are the only persons who saw any 
change, I should feel unwilling to take it as 
proved on their testimony. 

It is argued that the crew of the libel- 
lauts' vessel virtually admit a change of 
coui-se, when they say either that they put 
the helm to port, or that they kept it there at 
and after the time the steamer's lights weii' 
seen, unless we adopt their further statement, 
that they had no steerage- way. I am rather 
inclined to think the preponderance of the 
evidence makes out that the schooner had not 
steerage-way during the last few minutes be- 
fore the collision; though I agree that the 
master must have thought he had wind 
enough to reach his anchorage ground when 
lie took in most of his sails; but it had, per- 
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haps, died away. Supposing it even a four- 
knot breeze, I don't know how fast this 
schooner would work iinder two-thirds of her 
foresail, but I suppose she would have not 
much more than steerage-way. That precise 
question is not a vital one, in my judgment; 
because I do not consider that the schooner 
did change her course in Any such way, or to 
any such extent, as to cause or contribute 
to this collision. If she kept her helm ported, 
which I understand she did, I see no reason 
to believe that this caused any change of 
course of the least consequence, if it caused 
any at all, on her part I do not know that 
the rule of the road requires a sailing-vessel 
always to steady herself in the exact direction 
she is in when she sees a steamer approach- 
ing; that is to say, to put her helm amid- 
ships at once, and keep it there, if it is at the 
port or starboard. If she was going very 
slowly towards the right of the channel, and 
■continued to go, so far as she went at all, 
In the same direction, I doubt very much 
whether this would be a change of course 
in the sense of the law,— even though it were 
true, as I think it is not, that she had in that 
way crossed over some considerable part of 
the channel -from the time she was first dis- 
covered. I doubt whether the law means to 
^raw any distinctions so fine as to prohibit 
a vessel that is crossing a channel to con- 
tinue to cross it when a steamer is discover- 
ed. However, I do not believe that any such 
thing .took place, or that the schooner's con- 
tinuing to keep her head somewhat to the 
right had any thing to do with the collision. 
The great fault of conduct was in the steam- 
er's putting her wheel to starboard; and there 
was no time, in my opinion, after this was 
•done, when any thing on the part of the 
schooner could have changed the result. 

The scliooner did not comply with the act 
of 28th Februaiy, 1871, § 70 (16 Stat. 459), 
. requiring every" sailing-vessel, on the ap- 
proach of a steamer during the night-time, 
to show a lighted torch upon that point or 
<[uarter to which such steamer shall be ap- 
proaching; and tlie burden is upon the libel- 
lants to show that the neglect neither caused, 
nor contributed to cause, the unfortunate is- 
■sue. This burden I consider the libellants to 
have sustained. The master and mate of the 
steamer appear to have seen the schooner 
■early enough to have avoided her, and as 
soon as there was any obligation to show a 
torch; and the mistake which they made of 
supposing her to be on the easterly side of 
the channel does not seem to me to have 
arisen at all from any imperfect view of the 
schooner, but from a misconception of the 
situation and character of the channel itself. 
1 suppose the new regulation in the act of 
1871 was intended to give an additional warn- 
ing to steamers, in case of need, and one the 
■use or neglect of which could not well be dis- 
puted; so that if the red and green lights 
■were not lighted, or were dim, or were over- 
looked, there should be still anothe'r means 



of calling attention to the sailing-vessel. But 
when it is found that the vessel was in fact ( 
seen, and her side-lights noted, though mis- 
takenly, and even her foresail visible, as the 
master of the steamer says it was, 1 do not 
see that the torch would have added any thing 
to the knowledge. which, fortimately for <-he 
libellants, the steamer's people already had 
of the position of the schooner. I shall not, 
therefore, divide the damage; for I find the 
first and only elficient mistake was com- 
mitted by the steamer. 

On the question of damages, nearly all the 
evidence comes from the libellants. They 
estimate their losses in their libel at §2,- 
000 for the vessel, ?S5 for the cargo, and 
for clothing, &c., ?300. The testimony goes 
to confirm, these valuations, excepting that 
perhaps some allowance ought to be made 
for wear and tear of the schooner. She 
w^ very old, and had cost, within a year 
or so, ?1,200; and repairs had been put 
upon her, which, if they were all supposed 
to add to her value to the full amount, would 
bring her cost above $2,000. But I suppose 
a part of these must be set down to current 
expenses necessary to keep the vessel going 
fronci year to year, flaking some allowance 
for this, and, on the other side, giving some- 
thing for delay of payment, I assess the dam- 
ages at $2,140, of which $250 is tor clothes 
and other effects of the master aud crow. 
Decree for libellants for $2,140 and costs. 



Case No. 8,264. 

The LEOPARD. 

[2 Ware (Dav. 193), 197.] i 

District Court, D. Maine. Sept. Term, 1842. 

Collision — Esgaged'in Illegal Emplotmest — 

Having Faiu Wind— Steam Cossideked 

Pair Wind. 

1. Whether a vessel wlien engaged in an illegal 
employment can maintain an action for an injury 
received from another vessel by collision— Quaere? 

2. When there is danger of collision between 
two vessels, the one that is sailing before tlie 
wind, or with a fair wind, must give way for 
one that is close hauled on the wind. 

[Cited in Dickenson v. The Gore, Case No. 3.- 
893.] 

3. A vessel moved by steam is considered as al- 
ways sailing with a fair wind, and must in all 
eases, give way for a vessel moved by the wind. 

This was a case of collision. I'he libel- 
lants were the owners of a small steamboat 
plying on the Kennebec river, between the 
towns of Bath and Woolwich, as a ferry 
boat. On tlie 2Sth of April, while she was 
passing on her usual track from Woolwich 
to Bath, she was run afoul by the schooner 
LeC'pard, and considerably injured, and this 
libel was filed to recover the damage. The 
facts, as they appeared in evidence, were 
that the schooner was coming up the river, 
with a fair wind from the south-west which 

1 [Reported by Edward H. Daveis, Esq.] 
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carried her at the rate of six or seven miles 
an hour, but having the tide in her favor 
she was actually going at the rate of eight 
or nine miles. At the time when the acci- 
dent took place the mate was at the helm, 
and the master on deck standing between 
the bulkhead and the mast, in such a posi- 
tion that he could see whatever was before 
the vessel and on her larboard, towards 
Bath, and could also see three or fom* points 
over her starboard bow, but her sail being 
spread hid from his view anything that 
might be approaching from the Woolwich 
side, nearly opposite to her, and anything in 
that direction was also by the sail hid from 
the view of the mate. The boat was ap- 
proaching from the Woolwich side, with the 
schooner full in sight. As the two vessels 
came near to each other, Capt. Delano, who 
was a passenger on board the boat, seeing 
that they must come in collision if both held 
on their way, called out to the helmsman of 
the boat to put his helm up, and at the same 
time hailed the man at the helm of the 
schooner to put his helm down. Tlie helm 
of the boat was put up accordingly, but the 
helmsman in the schooner, not hearing the 
call, she kept on her way, and the vessels 
immediately came in collision, the bows of 
the schooner striking against the side of the 
boat, and doing the damage complained of. 

Sewall & Howard, for libellants. 
N. L. Sawyer, for respondents. 

WARE, District Judge. A preliminary 
question has been raised in this case as to 
the right of the libellants to maintain this 
suit, on the ground that the boat, at the 
time when the collision took place, was en- 
gaged in an illegal employment. It is pro- 
vided by the Revised Statutes of JIaine 
(chapter 27, § 1) that no person shall keep a 
ferry and receive pay from passengers with- 
out first obtaining a license therefor from 
The county commissioners, which the com- 
missioners are authorized to grant from 
time to time, and to revoke when necessai-y; 
and the 9th section imposes a penalty on any 
person, who shall keep a ferry contrary to 
the provisions of the first section, of four 
dollars for each and every day it shall be so 
kept. As the libellants have shown no li- 
cense for keeping a ferry, the argument is. 
that, the boat being engaged in an illegal 
employment, the owners can maintain no ac- 
tion for a tort against her by a vessel which 
was in the lawful use of the waters. 

The libellants, in answer to this objection, 
claim the right to keep a feriy at this place, 
under the act of March 7, 1834, incorporating 
the Sagadahoc Ferry Company [Laws Me. 
1834, p. 727]. By that act, John Parshley 
and others were created a body politic and 
corporate, under the name of the Sagadahoc 
Ferry Company, and authorized to establish 
and maintain a ferry across the Kennebec 
river, between Bath and Woolwich, at the 



place where this ferry is established, at any 
time within two years from the October 
after the passage of the act. In 1830, an act 
was passed extending the time for establish- 
ing the ferry to 1837 [Laws Me. 1836, p. 
167], and under this act the ferry was put in 
operation. The company having become 
embarrassed, a suit was commenced against 
them by a creditor, upon which, in Decem- 
ber, 1838, judgment was obtained, and the 
franchise was seized on the execution and 
sold on the 7th of March, 1839, to Wm. M. 
Bogei's, for the term of one hundred years, 
to satisfy the judgment; and Rogers, by his 
deed of Januarj' 26, 1841, conveyed the same 
to the libellants, who thus became the own- 
ers of the franchise, for the term of time 
mentioned. It is not denied that the coi-po- 
ration, having by a special act of the legis- 
lature been created for this express pur- 
pose, might well establish and maintain a 
feriy without a license from the county com- 
missioners, the act itself constituting a li- 
cense until the franchise should be forfeited, 
surrendered, or lost, in some mode known to 
the law. The question is whether this au- 
thority passed by the sale on the execution 
to the purchaser of the franchise, and might 
by him be assigned to the libellant. In the 
ease of The 3*Iaverick [Case No. 9,316], the 
question arose whether a license to keep a 
ferry was assignable under the laws of Mas- 
sachusetts. The court held that it was not. 
The person who keeps the ferry must have 
the license. It is a personal trust reposed 
in him, upon the confidence entertained in 
his qualifications and fitness for the trast. 
The whole community have an interest in 
the character of persons who keep public 
feri'ies, which all travellers are obliged to 
use, and that none should be allowed to 
keep them but men of sober habits, and 
such as will be careful and attentive to the 
safety of those who are obliged to use them. 
The law, therefore, for the common benefit 
of all, requires that no one shall keep such 
a ferry until he has been approved and has 
obtained a license for that purpose from the 
prudential court of the county -within which 
the ferry is. The law of Maine appears to 
be a transcript of that of Massachusetts, 
having been reenacted in the revision of the 
laws in 1821, and again incorporated into 
the Revised Statutes. 

The only distinction in this point, between 
the case of The Maverick [supra], and the 
present ease, is, that in the former the ferry 
was kept under a license from the court of 
sessions, and in this it is kept under a spe- 
cial act of the legislature, granting the fran- 
chise, and with it the authority to maintain 
a ferry, to the corporation. But, looking to 
the general policy of the law with respect to 
ferries as well as to the special provision of 
this act, the franchise granted must be con- 
sidered as clothed with a trust, or at least 
subject ,to certain duties to be performed on 
then- part. By the 4th section of the act the 
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corporation are required to keep good boats 
and in good repair, suitable and convenient 
for the accommodation of passengers, and 
to cause ready and due attendance to be giv- 
en at all times; and for the neglect of any 
of these duties, they are subjected to penal- 
ties provided by the act. The corporation 
are bound themselves to keep up the ferry 
and manage it by their own servants. It 
■would hardly be contended that the corpora- 
tion, by their own voluntary act, could have 
transferred with the franchise a right to 
keep up this feriy without any supervision 
or control on the part of the county commis- 
sioners. Before the purchaser could have 
kept the ferry, he would be obliged to ob- 
tain the approbation and license of the pru- 
dential tribunal of the county, which the law 
has clothed with the authority of supervising 
and controlling the management of public 
ferries, and whose duty it is to take care 
that they are kept by suitable and proper 
persons. If this would be the ease in a vol- 
untary sale, it seems to me that the same 
reasons apply with equal force to a forced 
sale under the legal process. Otherwise the 
policy of the law may be defeated, and a 
ferry may fall into the hands of a person 
entirely unfit to be intrusted with its man- 
agement It appears to me, therefore, that 
the purchaser, before he can legally keep the 
ferry, must obtain a license fi^om the county 
commissioners. If this be a correct view of 
the law, then the case of The Maverick is 
precisely in point, and this objection is fatal 
to the suit 

But, independent of this consideration, I 
am not satisfied that upon the general prin- 
ciples of the law of the sea, this suit can be 
maintained upon the evidence. The rules of 
the maritime law on the subject of collision 
are founded in common sense, and have for 
their object the general security and con- 
venience of navigation. The general prin- 
ciple is this: when two vessels are under 
sail in such directions that, if both hold* on 
their course, there may be danger of their 
coming in collision, the vessel that has it 
most in her power to vary her course and 
keep out of the way, is bound to do so. If 
she does not and a collision ensues, she is 
■liable for the damage.^ Thus, a vessel that 
is sailing before the wind, or with a fair 
wind, is bound to give place to another that 
is close hauled to the wind, because she has 
more control over her own motions and can 
more easily change her course. But a 
steamboat, that js not moved by the wind, 
and has her motive power within herself 
and entirely subject to her control, which 
can at pleasure be moved backward or for- 
ward, and can stop her motion altogether, 
has her movements more under her control 
than any vessel that is moved by the w^nd. 
It is always in her power to avoid a colli- 
sion, if she is managed with ordinary skill 
and prudence, when it may be entirely out 
of the power of a vessel that is moved by 
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the wind and currents and must go where 
they carry her. For this reason, when 
steamboats came into use in the business of 
navigation, it was decided by the maritime 
courts, not by making a new rule of law, 
but by the application of an old and exist- 
ing rule to a new species of vessel, that a 
steamboat is to be treated always as a ves- 
sel sailing with a fair wind, and is in all 
cases bound to give way to a vessel that is 
moved by sails. The Shannon, 2 Hagg. 
Adm. 173; The Portland [Case No. 8,583], 
quoted 3 Kent, Comm. (4th Ed.) 231. On 
this ground it was decided in a recent case 
by the district court of the United States for 
the Southern district of New York, that the 
rule of the maritime law relative to vessels 
with sails, viz.: that the vessel having the 
wind must bear away for one that is sailing 
on the wind, does not apply between steam- 
boats and vessels with sails, but that a ves- 
sel moved by steam must in all cases give 
way to a vessel moved by sails. In that 
case a vessel having a fair wind, in con- 
formity with the old rule, bore away for the 
boat, and by that means, through the inad- 
vertence of the master of the boat, a colli- 
sion took place, and the vessel was damaged. 
The court ruled that the vessel was in fault 
for not holding on her course, and conse- 
quently could not recover against the boat. 
The decision in that case applies precisely 
to the case at bar. The schooner held on 
her course; and it was entirely in the pow- 
er of the boat to have stopped her motion or 
changed her course so as to have avoided 
the vessel. And on the principle that has 
been repeatedly recognized by the maritime 
courts, both of this country and of England, 
the collision must be considered as resulting 
from the fault of the boat, and. consequently 
no action can be maintained by the owners 
for the damage. Libel dismissed. 
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Case No. 8,265, 

In re LEPPEIN. 

[1 Pa. Law J. Rep. 62; 1 Pa. Law X 223.] 

District Court E. D. Pennsylvania, 1842. 

Bankruptcy — Distress for Rest Falling Due 
AFTER Decree. 

Chattels of a bankrupt remaining, after the de- 
cree, on the premises which the bankrupt occu- 
pied, are liable to distress; even though the rent 
fall due after the decree. 

Leppein was the assignee of certain bank- 
rupts against whom a decree had passed, on 
Friday, July 29th. Six days after this de- 
cree, but before the property was removed 
from certain premises, which they rented, the 
landlord distrained some of the goods for rent, 
which had fallen due two days after the 
decree. An affidavit of these facts having: 
been filed by Leppein, the landlord's right 
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as against the assignee was discussed before 
the court, on a motion, which had been made 
by M'Call, for an attachment against the 
landlord, for contempt. On the hearing of the 
rule, it was said by M'Oall, for his client, that 
the fifth section of the baLtrupt act [of 1841 
(5 Stat 444)] declares, that "aU creditors" 
shall be entitled to share in the bankrupt's 
effects "pro rata, without any priority or pref- 
erence whatsoever," except in certain cases 
mentioned in the act; and among which, that 
of the landlord is not included. This language 
was strong; so strong, that the act proceed- 
ed to except "liens, mortgages, and other 
securities," which but for the reservation 
would be divested by the general words which 
preceded. Kent, however, was neither "lien," 
"mortgage" nor "other security." It was a 
debt, and no way different, and in no way 
more meritorious than otber debts. Now 
could the coui't insert in the bankrupt act an 
exception manifestly excluded by the legis- 
lature? Again". The decree "hj mere oper- 
ation of law," divested all the bankrupt prop- 
erty "out of the bankrupt," and vested it in 
the assignee. This assignee was an agent of 
this court. The property was in the custody 
of the law. It was like property seized in 
execution. In fact a decree of bankruptcy 
was often called a statutory execution. Now 
property in the sheriff's hands could not be 
distrained. The decree fixed all rights. It 
regulated them justly, and it was important 
that its equitable and safe operations should 
not be distm"bed by these violent remedies of 
the feudal law, nor by the dread of them. 

W. M. aferedith, for landlord. No part of 
the bankrupt act gave the assignee greater 
rights than the bankrupt had before the de- 
cree. This question was, however, so well set- 
tled that it had passed into text law. "A land- 
lord, having," says Eden (page 303), "a legal 
right to disti-ain goods as long as they remain 
on the premises, r.'either the issuing of the 
commission, nor the possession of the mes- 
senger, nor even the commissioner's assign- 
ment, will deprive him of his legal lien." 
This was settled by Lord Hardwicke (Ex parte 
Plummer, 1 Atk. 103), and that decision stood 
unquestioned. The landlord had his legal 
rights; the goods were on the premises; they 
were ordinary goods; and there was nothing 
in any part of the case, to destroy or to 
abridge the common law right of distress. 

Peter M'Call, in reply, admitted the force of 
what was said, but remarked, that it was un- 
safe to rely on such cases as Ex parte Plum- 
mer. The report was meager, and the lan- 
guage of the bankrupt act, on which that de- 
cision was made, did not appear. Besides, in 
no part of the common jurisprudence of Eng- 
land and the United States, was the judicial 
inclination more divergent, than respecting 
distress for rent In England, the feudal in- 
fluences were yet felt. The security of the 
landed interest, was the security of the king- 
dom; while here, we were told by the su- 



preme court of Pennsylvania, "that the right 
to distrain the property of a sti-anger, rests on 
no principle of reason or justice." Brown v. 
Sims, 17 Serg. & B, 138. The same court went 
still farther in Riddle v. Welden, 5 Whart 9, 
and expressed its readiness yet to advance. 
Other courts had gone as far. See, particular- 
ly, Toungblood v. Lowry, 2 McCord, 39. This 
court was therefore at liberty to carry out the 
aim and spirit of the bankrupt act, as evi- 
denced by its language already cited. 

BANDAIiL, District Judge, said, briefly, 
that notwithstanding Llr. M'Call's argument 
he saw nothing to destroy the right of dis- 
tress, as long as the goods remained on tlie 
premise. The assignee could not be in a bet- 
ter condition than a bona fide purchaser. It 
was accordingly ordered that Leppein should 
pay the rent, interest, and costs, out of the 
baKkrupt's estate; the value of the property 
levied on havhig been more than sufficient 
for that purpose. 
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Case Wo. 8,266. 

LE ROY V. CARROLL et al. 

[3 Sawy. 66.] i 

Circuit Court, D. California, June 19, 1874. 

Mexican Gkaxt — Limitation — Van Ness Obdi- 

NAXCE. 

The statute of limitations of California does not 
begin to run against a confirmed Mexican grant, 
finally located under the act of congress of 18G0 
(12 Stat. 34), until the patent issues. 

[This was an action of ejectment by Theo- 
dore Le Roy against John Carroll and others 
to recover certain property claimed by de- 
fendants undei' a title by possession, and 
claimed by plaintiff by virtue of a patent 
from the United States.] 

Wm. Mathews, for plaintiff. 
"Wm. H. Patterson, for defendants. 

SAWYER, Circuit Judge. Action to recov- 
er a tract of land within the charter lines of 
the city of San Francisco, as established by 
the act of incorporation of 1851. The plain- 
tiff relies on a patent of the United States 
issued upon a confirmed Mexican grant. The 
defendants and their grantors have been in 
possession since January 1, 1855, claiming 
title by possession under the Van Ness ordi- 
nance, the act of the legislature confirming 
the same, and the act of congress of 1864 
[13 Stat 332], ratifying said title under said 
ordinance and act of the legislature; and 
they rely upon said possession and acts, and 
the statute of limitations. The only question 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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is, wlien did the statute of limitations begin 
to run under plaintiflE's title? Tlie plaintifiC's 
grant was located under the act of June 14, 
1860, and the location became final by pub- 
lication under that act as early as September, 
1861; but the patent did not issue till June 
1, 1870. This action was commenced May 
5, 1873, within five years after the issue of 
the patent, but more than ten years after the 
location became final. If, then, the statute 
began to run from the date of the final loca- 
tion, or from the passage of the statute of 
limitations of 1863, the action is barred. But 
if it did not begin to run till the date of the 
patent, the action is not barred. By the 
tei*ms of the statute of limitations of 1863, 
the action is ban-ed, for under its provisions 
it began to run without regard to the final 
confirmation of the grant; but in Montgom- 
ery V. Bevans [Case No. 9,735], Mr. Justice 
Field held that, it was incompetent for the 
legislature of California to pass an act that 
would cut ofC the right of action to recover 
lands under a confirmed Mexican grant after 
final confirmation, by a statute of limitations 
commencing to run before the title was final- 
ly perfected under the acts of congress relat- 
ing to the subject— that as against a perfect- 
ed title under such grant, the "statute of lim- 
itations can only begin to run from the date 
of the consummation of the title;" and this 
principle was affirmed by the supreme court 
at the last term in Henshaw v. Bissell, 18 
Wall. [85 U. S.] 255. But the question still 
remains, what constitutes such a "consum- 
mation of the title" as will set the statute in 
motion? 

The fifth section of the act of 1860 (12 Stat. 
34), under which the grant in question was 
located, provides that "the plat and sm*vey 
so finally determined by publication, order, 
or decree, as the case may be, shall have the 
same effect and validity in law as if a pat- 
ent for the land so surveyed had been issued 
by the United States." 

It is insisted that, under this provision, the 
title is perfect from the date when the loca- 
tion becomes final; that the grant has then 
been irrevocably attached to a specific tract 
of land; that the decree and record of the 
proceedings finally locating the land is com- 
plete record evidence of a perfect title to the 
specific tract embraced in the location equal 
in dignity and effect with the patent; that 
a patent is unnecessary, and only affords 
another form of record evidence of no great- 
er efficacy; that its issue is a mere minis- 
terial act, which may be performed, or omit- 
ted, without prejudice to the right or title of 
the confirmee; that every essential act has 
been performed by the government in thus 
perfecting the right of the confirmee, and fur- 
nishing record evidence of his right: that the 
confirmee under the act has a legal title up- 
on which ejectment or any other action may 
be maintained; that if a patent was before 
necessary to perfect the confirmee's right, it 
is now perfected by the final location under 



the further act of 'i860, or else the latter act 
has not the same effect and validity in law 
as if a patent' had issued; that if a patent 
would otherwise convey the legal estate, the 
same is accomplished by the final location 
under this act, and, if a patent would set 
the statute of limitations in motion, then it 
is set in 'motion by such final location, or 
else the final location under the act does not 
have the same effect and validity in law as if 
a patent had been issued, and which the stat- 
utes say it shall have. In short, that, what- 
ever be the effect and operation of the pat- 
ent, the final location under the act of 1860, 
by the express terms of that act, has the 
same operation and effect as the patent it- 
self;" that the supreme court of California 
has given full effect to this provision of the 
act of congress in Seale v. Ford, 29 Oal. 100; 
O'Connell v. Dougherty, 32 Cal. 462; and has 
held the location under said act to be the 
final confirmation of the grant. Mahoney v. 
Van Winkle, 33 Cal. 448; Hubbard v. Smith, 
[unreported] ; Bissell v. Henshaw [Case No. 
1,447]. Such is briefly the argument of de- 
fendants, and to my mind it appears unan- 
swerable. I adopted this view on a former 
occasion; and if there were nothing else, I 
should adhere to it now. But the learned 
justice of the supreme court assigned to the 
circuit, in a case arising under the Sutter 
grant, recently tried, expressed a different 
opinion, and held that the title was not so far 
perfected as to set the statute in motion until 
the patent issued. Since that time, the case 
of Henshaw v. Bissell [18 WaU. (85 U. S.) 
255], has been decided by the supreme comt 
of the United States, in which the same 
learned jusiice delivered the opinion, and, al- 
though he does not use the term patent in 
determining the point of time at which the 
statute begins to run, but says that the "stat- 
ute can only begin to run against the title 
perfected under legislation of congress, from 
-the date of its consummation," I have no 
doubt, from the general language of the de- 
cision, and the previous rulings of the learned 
justice, that he means by the term, the "date 
of its consummation," the date of the pat- 
ent It is said that in that case the action 
was not barred in any view, whether the 
date of the passage of the statute of limita- 
tions, the date when the location became 
final, or the date of the patent, be taken as 
the point of time, when the statute begins to 
run, and that the language of the opinion is, 
therefore, only a dictum of the judge. The 
fact that the court discussed and decided the 
point under the circumstances of the case, 
and the well-known circumstances connected 
with the question, in this state, satisfies me, 
that it was intended to deliberately consider 
and decide the point. I shall, therefore, re- 
gard the point as settled by the supreme 
court If it is to be reconsidered, and, with 
deference, I think it worthy a reconsidera- 
tion, I shall leave the task to that tribunal, 
where it properly belongs. It follows from 
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this yiew that the action is not barred, and 
that there must be judgment for the plaintiff 
with costs, and it is so ordered. 

[For a suit by the same plaintiff seeking to 
restrain certain officers of the United States 
army from tailing possession for the United 
States of property which the plaintiff claims un- 
der the Van Ness ordinance, see Case No. 8,273,] 



Case No. 8,367. 

liE EOY T. CHABOLLA et al. 

[2 Abb. (U. S.) 448; 1 Sawy. 456.] i 

Circuit Court, D. California. Jan. 28, 1871. 

CONSTBUOTIOS OF STATUTES — MESIOAN LaND 

Gkasts. 

1. Where several statutes upon the same gen- 
eral subject are inconsistent or doubtful in mean- 
ing, they should be examined together, and the 
probable intent of the legislature, as ascertained 
from the acts in their connexion, and from the 
attending circumstances, should be carried into 
effect 

2. The act of the legislature of California of 
March 17, 1866 [St. Cal. 18^-66, p. 246], de- 
claring lands of the city of San Jose "not hitherto 
disposed of by ordinance," &c., to be vested in 
the corporate authorities of the city in trust for 
the use and benefit of the public schools, — was 
not intended, and therefore did not operate as a 
confirmation of the previous sheriff's sale of lands 
in that city attempted to be made under the or- 
dinance of November 10, 1851. 

[This was an action of ejectment by Theo- 
dore Le Roy against Jose A. Ghabolla and 
others. Tried by the court, the parties hav- 
ing duly waived a jury.] 

J. B. Felton and A. J. Moultrie, for plain- 
tiffs. 
F. E. Spencer, for defendants. 

SAWYER, Circuit Judge. This is an ac- 
tion against some four hundred and fifty 
defendants, to recover a large portion of the 
city of San Jose and of the county of Santa 
Clara. The ease is, therefore, one of great 
importance. The first question presented is, 
whether section 73 of the act of March 17, 
1866,— to "re-incorporate the city of San 
Jose,"— properly construed, confirms and 
renders valid the confirmation of sheriff's 
sale, and release of the corporation to the 
purchasers thereunder, of all the Pueblo 
lands attempted to be made by an ordinance 
of the common council of the city of San 
Jose, approved November 10, 1851, men- 
tioned in the agreed statement of facts. If 
not, then, there must be judgment for the 
defendants; for the plaintiff's title depends 
upon this provision of the statute. 

In order to give a proper construction to 
this section, it will be necessary to consider 
the condition of things upon which the act 
was intended to operate, at the time of its 
passage. On May 28, 1851, all the Pueblo 
lands of the city of San Jose, being many 



1 [Reported by Benjamin Vaughan Abbott, 
Esq., and by L. S. B. Sawyer, Esq., and here 
compiled and reprinted by permission.] 



leagues in extent, were sold by the sheriff 
of Santa Clara county in one parcel, and at 
one bid, under an execution issued upon a 
judgment against the mayor and common 
council of the city of San Jose, which mu- 
nicipal corporation had succeeded to the in- 
terest of the Pueblo. On June 12, 1851, the 
mayor of San Jose, assuming to act on be- 
half of the city, in pursuance of a resolution 
of the common council, signed a contract 
with the representatives of the purchasers 
at said sale, as parties of the first part, un- 
der which sales of said land were to be 
made, and after paying the amount of the 
judgment, expenses, &c., the proceeds were 
to be divided in certain designated propor- 
tions between the parties and the city; and 
by the provisions of said contract, the said 
parties of the second part (the mayor and 
common council) ratify and confirm the said 
sheriff's sale, and release to the said pur- 
chasers thereunder, the interest of the city 
of San Jose in said lands. Said ordinance 
purported to ratify and confirm said con- 
tract, and authorized the mayor to sign any 
deeds or contracts necessary to carry it into 
effect. 

Between the said June 12, 1851, and April 
21, 1858, the representatives of said pur- 
chasers at sheriff's sale, and the mayor of 
said city, in pursuance of said agreement, 
ordinance, &c., sold and conveyed to private 
parties, tracts of said land, in number more 
than fifty, and, in the aggregate, amounting 
to more than five thousand acres. And be- 
tween said dates last named, said repre- 
sentatives of the said purchasers alone con- 
veyed other tracts of said lands, amounting 
in the aggregate, also, to more than five 
thousand acres. 

Subsequently, in 1864, it was held by the 
supreme court of the state, that the said 
sheriff's sale, contract, ordinance, &c., and 
the titles derived thereunder, were absolute- 
ly void, and that the title of the city of San 
Jose in the Pueblo lands was in no way af- 
fected thereby; the supreme court affirming 
the judgment of the district court rendered 
therein early in 1862. But the principles 
upon which the determination rested had 
been long before settled by the supreme 
court in other cases. 

On April 21, 1858, the legislature passed 
an act authorizing the funding of the float- 
ing debt of the city of San Jose, and to pro- 
vide for the payment thereof [St. Cal. 1858, 
p. 193]. By section 10 of this act, the board 
of trustees of the city of San Jose were re- 
quired to convey to the commissioners of 
the funded debt, provided for Tn the act, all 
the lands, and right in and claim to the 
same, held or owned by the former Pueblo 
de San Jose, to be held in trust for the pay- 
ment of said debts, and authorized them to 
sell and convey the same for said purposes, 
in such manner as they should deem the in- 
terests of the city to require. 

In pursuance of this act, on August 4, 1858, 
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the city, by its proper officers, conveyed all i 
said Pueblo lands to said commissioners. 
The said commissioners of the funded debt, 
between the last named date and January 
17, 1866, in pursuance of the provisions of 
said act, executed and delivered more than 
four hundred deeds to private individuals 
in severalty, of lots within and lands with- 
out the city limits, amounting in the ag- 
gregate to more than twenty-five thousand 
acres of said Pueblo lands; ^nd their ven- 
dees went into possession thereof. So, also, 
at divers times between March 27, 1850, and 
said April 21, 1858, the mayor and common 
council of San Jose, by ordinances and deeds 
of conveyance, conveyed in fee to various 
individuals small lots and tracts of said 
lands, to the number of more than fifty, and 
amounting in the aggregate to more than fif- 
teen hundred acres of land. 

On January 17, 1866, all the debts of said 
city existing on April 21, 1858, had been paid 
ofiE by said commissioners, and, on that day, 
the legislature passed an act reciting said 
fact of payment, and abolishing said com- 
mission £St. Cal. 1865-66, p. 15]. Said act 
provided, that said commissioners should re- 
convey to the mayor and common council 
of San Jose, all said Pueblo lands not al- 
ready sold to private parties by said com- 
missioners, and then authorized the mayor, 
in such manner as the common council 
should direct, to sell and dispose of all said 
lands, and invest the proceeds in certain 
bonds mentioned, for the benefit of the pub- 
lic school fund of said city. In pursuance of 
the provisions of said act, said commission- 
ers did, on January 26, 1866, re-convey to 
said mayor and common council of San Jose, 
all of said Pueblo lands before conveyed to 
them as before stated, not sold by them to 
private parties; and at the time of said re- 
conveyance, there remained of said lands, 
which had not been sold or otherwise con- 
veyed, or disposed of, by said commission- 
ers, more than thirty thousand acres. 

This being the condition of affairs on 
March 17, 1866, on that day the legislature 
passed the said act to re-incorporate the city 
of San Jose, section 73 of which is the one 
to be construed. It provides that "All lots 
known as the school lots, and all lots and 
lands, either within or without the corporate 
limits of the city of San Jose, dedicated and 
belonging to said city, not hitherto disposed 
of by ordinance, or sold, and by deed trans- 
ferred to individual purchasers, either by the 
common council or by those acting as com- 
missioners of the funded debt of said city 
(and which sales and transfers are hereby 
declared valid), are hereby fully vested in 
the mayor and common council of said city, 
in trust for the use and benefit of the pub- 
lie schools of the city of San Jose; and the 
mayor and common council are hereby au- 
thorized to sell, transfer, or exchange the 
same for other lots and lands, if in their 
opinion the interests of the public schools 
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will be best secured by so doing, and all 
money received from such sales shall not 
be diverted from the school fund of said 
city." .St. 1865-66, p. 268, § 73. 

This provision, and the several other acts of 
the legislature referred to, relating to the 
Pueblo lands, are in pari materia, and should 
be read together in order to get at the inten- 
tion, if the construction of the latter provi- 
sions can be regarded as doubtful. Did the 
legislature mean by the term, "not heretofore 
disposed of by ordmance," to include the said 
ordinance of November, 1851, by which the 
sheriff's sale was attempted to be confirmed? 
If so, then, they might have said so in terms 
about which there could be no doubt, and 
have stopped there, for there would have been 
nothing more to say. There would have been 
no other lands for the statute to operate upon, 
and all other provisions would have been use- 
less. If it was uatended to make the disposi- 
tion attempted by that old ordinance valid, it 
took all the Pueblo lands, and went behind all 
their subsequent sales and transfers. The 
truth is, that aU the legislation on the subject 
of the Pueblo lands had, therefore, gone upon 
the assumption, that those transactions in 
1851 were utterly void, as they in fact were, 
and have been so held by the highest coiurt of 
the state. The legislature of 1838, which pass- 
ed the funding act, acted upon that hypothesis, 
it wholly ignored the existence of those early 
void acts, and proceeded upon the idea that 
the Pueblo lands were stiU owned by the city 
of San Jose. When it established the fund 
commission, and provided for fimding tlie debt 
of the city existing prior to April 21, 1858, it 
set apart all these Pueblo lands as a fund for 
securing the payment of said debt, and provid- 
ed that the city authorities should convey the 
lands to the fund commissioners for that pur- 
pose, and authorized and required said com- 
missioners to sell them for the purposes of the 
trust. And the commissioners did proceed to 
execute this trust, and so managed the affairs 
under the law that, in the course of eight 
years, during which time they had sold mdire 
than twenty-five thousand acres of the same 
lands to private parties, who settled on and 
occupied them, they paid off the entire debt, 
and the object of their trust was fully ac- 
complished. 

The legislature, in January, 1866, agahi leg- 
islated upon the subject, whoUy ignoring the 
transactions of 1851, and in an act reciting the 
full performance by the commissioners, of 
their trust, abolished the fund commission, 
for which there was no further use, and di- 
rected the commissioners to re-convey the 
Pueblo landsr yet unsold, of which there were 
more than thirty thousand acres left, to the 
city of San Jose, and provided that the mayor 
should sell them, &c., and invest the proceeds 
in certain bonds for the use of its public 
schools. It deals with these lands in all re- 
spects as if they still belonged to the city. 
Again, the legislature deals with the subject, 
as it necessarily must do, in the act under 
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consideration, to re-incorporate the city. It is 
the same legislature that passed the act of 
January 17, 1S66, and it was at the same ses- 
sion. They do not return to this subs'ect as a 
special subject of legislation, but they neces- 
sarily have to deal with it as incidental to 
another act of legislation. Do they indicate 
any change of puipose? None at all; for in 
section 73, they still provide that all lands— 
and there are none other— are hereby fully 
vested in the mayor and common council of 
said city in trust for the use and benefit of the 
public schools of the city of San Jose— the 
same as provided in the act passed at the 
same session, some two months before. It 
was not its purpose, then, to take them from 
the public schools, and give them to parties 
who set up a void claim to them, which arose 
some sixteen ye.irs before. If the construction 
claimed for the provision is to be sustained, 
this plain intention would be whoUy subvert- 
ed, and hy far the largest portion of the pro- 
vision would have nothing upon which to 
operate. Whereas, by reading the section in 
connection with the prior acts, and the pro- 
ceedings under them, and considering it in 
connection with the intention before express- 
ed, and the condition of things existing at 
the time, every word can have effect, and 
such effect will be in exact hannony with 
the prior action of the legislature. It was, in 
my Judgment, only intended to carry out to 
its results the policy before adopted, and to 
validate such acts as might be thought to have 
been irregularly performed in carrying out 
that policy, and to confirm such disposition as 
the mayor and common councU. had made by 
ordinances and conveyances in the ordinary 
course of the administration of the city affairs 
in harmony with the legislative policy before 
adopted. I cannot think it was designed to 
subvert its prior policy, or to vivify an old, 
void, extraordinary, and probably long-forgot- 
ten claim, so out of harmony with all prior 
legislation, and the other provisions of the 
same act. The legislature could not have in- 
tended to take from the public schools of San 
Jose, to the use of which they had already 
been solemnly dedicated by an act recently 
passed by the same body, aU the Pueblo lands, 
or all that remained of them, and donate them 
to the claimants under the purchases at the 
sheriff's sale of 1851, and at the same time 
continue to devote them to the use of said 
schools. It was necessarily intended that one 
or the other should have them; for both can- 
not have them at the same time. That con- 
struction, then, must be adopted, which is 
most clearly expressed, and the other reject- 
ed. To my mind, it is clearly manifest, from 
the full and particular language used, that 
the design was to devote the lands to the pub- 
lie schools, as had been before provided. The 
other view, then, cannot express the true legis- 
lative intent, and to adopt it, would be to give 
effect to general, loose, and obscure terms, 
rather than to those that are fuU, clear, and 
unmistakably explicit. A construction of the I 



section that would validate the title originating 
in the sheriff's sale of 1851, would, in my 
judgment, lead to inconsistent, not to say ab- 
solutely absurd results. It is worthy of ob- 
servation, that this is not the first instance In 
the legislature of the state of California, 
wherein a loose, parenthetic grant, or con- 
firmation of grants of lands, carelessly or 
covertly, as the case may be, introduced into 
acts passed for other purposes, has given rise 
to uncertainty and litigation. 

Upon the view tajsen, the plaintiff has no 
title, and it is unnecessary to examine the 
other questions discussed. The lands so con- 
veyed to the city of San Jose by said commis- 
sioners, have, since the reconveyance, and 
before the commencement of this suit, been 
conveyed in small parcels by the mayor and 
common coimcil of said city, to divers private 
parties, in pursuance of said act of March 17, 
1866, and many of the defendants hold under 
said conveyances. Let judgment be entered 
for defendants, with costs of suit. Judgment 
accordingly. 
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LB ROY V. CLAYTON et al. 

[2 Sawy. 493.] i 

Circuit Court, D. California. Jan. 22, 1874. 

Patent Delivery — Patekt Recalled with Con- 
SEXT OP Patentee — Patent Canceled with- 
out Consent op Patentee. 

1. A personal delivery of a patent to the pat- 
entee is not necessary to the vesting of the title. 

2. A patent in due form signed by the president, 
sealed with the seal, and duly recorded in the 
records of the general land ofiice, issued upon a 
Mexican grant of land in California confirmed in 
pursuance of the aci of congress of 1851 [9 Stat. 
631], and subsequent acts, was sent to the United 
States surveyor-general for California to be deliv- 
ered to the confirmee. The party entitled refused 
to accept the patent, on the ground that it was er- 
roneously located, and of defects in the proceed- 
ings prior to the patent, and petitioned the com- 
missioner of the land office on these grounds to re- 
call the pateDt and order a re-survey, which was 
granted: Held, that the commissioner of the land 
office had power, under the circumstances, and 
with the consent of the party in interest, to recall 
the patent and order a re-survey. 

[Cited in Pengra v. Munz, 29 Fed. 885.] 

3. Having power to recall the patent, in a prop- 
er case, with the consent of the patentee, he had 
power to determine whether the application and 
evidence presented a proper case for recall, and 
his action is not void by reason of any error, if 
any error there be, in determining that question. 

4. Jurisdiction defined to be the power to hear 
and determine. 

5. A subsequent survey having been made, and 
another patent duly signed, sealed and recorded, 
being in all respects regular and in due form on 
its face, the commissioner of the general land of- 
fice transmitted it to the United States surveyor- 
general for California for delivery to the proper 
party; but before its arrival in California recalled 
it by telegraph, and upon its return, without the 
knowledge or assent of the claimants, canceled 
the patent. The claimant as soon as it was 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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known acquiesced in, and claimed under, the pat- 
ent: Edd, that the patent took effect from the 
moment when it was signed and duly sealed. 
[Cited in Cruz v. Martinez, 53 CaL 243.] 

6. If not, the recording of the patent and its 
transmission to the surveyor-general for Califor- 
nia to he delivered, constituted a delivery, and the 
title passed. 

7. The title having vested under the patent the 
secretary of the interior had no power to recall or 
cancel the patent without the consent of the pat- 
entee. 

8. The patent, being valid on its face, cannot be 
collaterally impeached by matter dehors the pat- 
ent, in an action at law brought in the national 
courts to recover the land purporting to be grant- 
ed by it 

9. The only mode of impeaching the patent is 
by a direct proceeding in the proper form— as 
by bill or information— in a court of competent 
.iurisdiction, against the patent, to annul or repeal 
it. 

This is an action [by Theodore Le Boy 
against Charles Clayton and others] to re- 
cover land. The premises are claimed to be 
a part of the rancho "Guadaloupe," situate 
in the county of Santa Barbara, granted by 
the Mexican authorities to Diego Olivera 
and Teodora Axrellanes. The grant was 
duly presented for confirmation, and con- 
firmed under the act of congress of 1851 
[9 Stat. 631], applicable to the subject It 
was surveyed under the act of 1860 [12 Stat 
71], and on June 30, 1866, the commissioner 
of the general land oflace, in due form, is- 
sued a patent Tvhicli was signed by the 
president, sealed with the seal of the gen- 
eral land office, and duly recorded in the 
records of that office. The patent contained 
all the usual recitals in cases of grants of 
the kind confirmed under the act of 1851, 
and finally surveyed under the act of 1860, 
and was, in all respects, regular and in due 
form upon the face of the patent. On Au- 
gust 2, 1866, the commissioner of the gen- 
eral land office transmitted said patent to 
the United States surveyor-general for Cali- 
fornia to be delivered to the paities owning 
the grant Immediately ;upon receiving no- 
tice of the issue of the patent, John B. 
Ward, then the owner of the grant, refused 
to accept it, on the ground that the survey 
was erroneous, and that there had been no 
legal notice given of the making and ap- 
proval of the survey and plat, as required 
by the said act of congress of 1860. He 
soon after presented to the commissioner 
of the general land office a petition, with af- 
fidavits and other documentary evidence 
tending to show, that no legal notice of the 
survey, plats and approval thereof had been 
given, and that the survey was erroneous; 
and asked that the patent might be recalled, 
and a new survey had. 

The commissioner of the general land 
office, acting upon said petition , and evi- 
dence, and thinking said survey and pat- 
ent erroneous, on October 22, 1866, recalled 
the said patent, and directed a re-survey to 
be made by the surveyor-general. There- 
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upon a re-sui-vey was made, and such pro- 
ceedings were had, that on March 1, 1870, 
a second patent was duly made out, sealed 
with the seal of the general land office, 
signed by the president, recorded in the 
records of the general land office, and after- 
ward transmitted by thfe commissioner to 
the surveyor-general for California to be 
delivered to the parties interested. This 
patent was in the usual form issued in such 
cases, containing all the recitals of prior 
proceedings required by the acts of con- 
gress, and "was in all respects regular, and 
in due form upon its face. Afterward, and 
before said patent reached California, the 
commissioner of the general land office tele- 
graphed to the said surveyor-general to re- 
turn said patent to the general land office, 
and it was so returned, but without the 
knowledge or assent of the owners of said 
grant Afterward the commissioner of the 
general land office, also without the assent 
of said owners, by direction of the secre- 
tary of the interior, wrote across the face 
of said patent of March 1, 1870, the follow- 
ing words: "Canceled, see decision dated 
Jime 12, 1872, of general land office, af- 
firmed by the honorable secretary of the 
interior, March 26, 1873. Willis Drummond, 
commissioner. General land office, April 10, 
1873." Afterward, in June, 1873, the said 
patent, dated June 30, 1866, was again trans- 
mitted by the commissioner of the general 
land office to the surveyor-general for Cali- 
fornia to be delivered to the owners of said 
grant, but the said parties have declined to 
take said patent, and they claim the said 
patent of date March 1, 1870, to be the only 
correct and valid patent 

The lands in question are not included in 
the patent of June 30, 1866, but are includ- 
ed in the patent of March 1, 1870, which last 
named patent embraces all the lands cov- 
ered by the former, and other lands in addi- 
tion. The plaintiff deraigns titie from the 
original grantees of the said Guadaloupe 
■rancho through these proceedings, claiming 
under said patent of March 1, 1870. The de- 
fendants were, at the commencement of this 
action, in possession, claiming a pre-emption 
right in the lands as being a part of the 
public domain of the United States. 

W. H. Patterson and J. B. Felton, for plaln- 
tiflf. 
Gray & Havens, for defendants. 

SAWYER, Circuit Judge, (after stating the 
facts.) The patent of March 1, 1870, took 
effect from the moment it was signed by 
the president and passed the great seal. 
Certainly, from the time it was recorded in 
the proper record and despatched to the sur- 
veyor-general for California, to be delivered 
to the claimants. A delivery in the ease 
of a government patent is not necessary. 
The patentee takes by matter of record. 
Lott V. Prudhomme, 3 Rob. (La.) 293, which 
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is directly in point Donner t. Palmer, 31 
Cal, 513; aiarbury v. Madison, 1 Oraneli [5 TJ, 
S.] 137; Green v. Liter, 8 Craneh [12 U. S.] 
247; Chipley v. Farris, 45 Cal. 539; Cunning- 
ham V. Browning, 1 Bland. 299, 304, 308, 321; 
Philips' Lessee v. Irwin, 1 Overt. 235; Lap- 
eyre V. U. S., 17 Wall. [84 XT. S.] 191. 

But if something in the nature of a deliv- 
ery were necessary, it has often heen held 
that the recording of a deed by the grantor, 
even without the knowledge of the grantee, 
is a constructive delivery. So the giving of 
it to a third party for the grantee to he de- 
livered to him, is a delivery. In Marbury v. 
Madison [supra], the court say, upon the 
hypothesis that a delivery is necessary, that 
"It is not necessary that the delivery should 
be made personally to the grantee of the 
office. It never is so made. * « « if then, 
the act of livery be necessary, to give valid- 
ity to the commission, it has been delivered, 
when executed and given to the secretary for 
the purpose of being sealed, recorded and 
transmitted to the party. But in cases of all 
letters patent certain solemnities are requir- 
ed by law, which solemnities are the evi- 
dences of the validity of the instrument. A 
formal delivery is not one of them." [Mar- 
bury V. JIadison] 1 Cranch [5 U. S.] 159, 
160. See, also, 5 Barn. & O. 671; Tibbals 
V. Jacobs, 31 Conn. 428; Stevens v. Hatch, 
6 Minn. 64 [Gil. 19]; Mitchell v. Ryan, 3 
Ohio St 387; 4 Ohio, 74; 19 Ohio, 18; 8 Ohio, 
87. 

The patent in this ease was recorded in the 
proper records, and transmitted to the sur- 
veyor-general for delivery to the owners of 
the rancho, and the acts mentioned herein 
were as effectual to pass the title, as if the 
patent had been delivered by the commis- 
sioner of the general land office, to the pat- 
entee in person, and had been formally ac- 
cepted by him. An acceptance is presumed 
in such cases, vmless the contrary appears. 
See authorities last cited. 

If the title vested under the patent, the 
commissioner of the general land office could 
not of his own motion, divest it by cancel- 
ing the patent or the record of the patent 
without the knowledge or consent of those 
interested. Lick v. Diaz, 30 Cal. 65, 37 Cal. 
437. 

But it is insisted on the part of the defend- 
ants, that the issue of the patent of March 
30, 1866, completed the proceeding in the 
case of the Guadaloupe rancho; that from 
that moment the commissioner of the gen- 
eral land office was functus officio; that all 
his subsequent acts were necessarily void 
for want of power; and that the first patent 
is the only valid patent This, to my mind, 
presents the most difficult question in the 
case. 

If, for instance, the acts of congress upon 
the subject had been wholly repealed pend- 
ing the proceedings to confirm the Guada- 
loupe grant, and the land department had, 
nevertheless, gone on and completed the pro- 
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ceedings, and issued the patent in all re- 
spects, in the form in which it now appears, 
the patent would, doubtless, have been void 
for want of any authority to complete the 
proceeding, and issue the patent All juris- 
diction would have been withdrawn. The 
patent, although in the semblance of a rec- 
ord in such cases, would really be no public 
record, for the want of jurisdiction in the 
officers to make it And this want of pow- 
er would be an available defense to an action 
to recover land depending on the patent. 
So, if the issue of the first patent as found 
in this case, did fully complete the proceed- 
ing for the confirmation of that grant, and 
absolutely vest the title in the confirmees, 
willing or unwilling; if thereby the power 
of the commissioner of the general land of- 
fice under the statute, had been fully ex- 
hausted with respect to that specific grant, 
without authority under any circumstances, 
to re-open the case, all subsequent proceed- 
ings, I think, must be void for want of pow- 
er; and this want of power is a good de- 
fense to the action. Such, I also think, 
would have been the result had the parties 
holding the grant acquiesced in the action 
of the land office, and accepted the patent; 
but they did not acquiesce or accept it On 
the conti-ary, the patent was at once repu- 
diated when brought to their knowledge, 
and an application promptly made to have 
it recalled on the ground that proper notice 
of the approval of the survey and plat had 
not been given as required by the statute, 
and that the survey was erroneous. 

In the case of an old grant in Missouri, in 
Maguire v. Tyler, the supreme court held, 
that "where a patent has issued to one who 
protests against the sui-vey on which it is 
made, and the record shows that he never 
accepted it, the secretary of the interior may 
reeaU it" 8 Wall. [75 U. S.] 651, G63; so, 
also, 1 Black. [66 U. S.] 199. 

In that ease it appeared that the grant had 
been improperly located. But the power to 
recall the patent after it has been issued 
with the consent of the patentee, when it 
does not cover the land to which the latter 
is entitled, necessarily involves the power 
to examine and determine whether the grant 
has been property located. If the commis- 
sioner of the general land office has the pow- 
er to act at all in such a ease, that ends the 
question, for that constitutes jurisdiction. 

Jurisdiction has often been defined by the 
supreme court to be "the power to hear and 
determine." Grignon's Lessees v. Astor, 2 
How. [63 U. S-] 338. 

And again: "The jurisdiction of the court 
cannot depend upon its decision upon the 
merits of the cause brought before it, but 
upon the right to hear and decide at all." 
Ex parte TVatkins, 7 Pet [32 U. S.] 572. See, 
also, [TJ. S. V. Arredondo] 6 Pet. [31 U. S.] 
709; [State of Rhode Island v. State of Mas- 
sachusetts] 12 Pet [37 U. S.] 718; [Ex parte 
Watkins] 3 Pet [28 T7. S.] 205; [Kendall v. 
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TJ. SJ 12 Pet. [37 U. S.] 633; In re Bogart 
ICase No. 1,596]. 

The, same definition applies to other officers 
-entrusted with powers, as well as to courts. 
In the case of Maguire v. Tyler, the proceed- 
ings were fully completed, and the patent is- 
sued- There was no mere clerical error, or 
excess of jurisdiction. Just such a patent 
was issued, and in such a case, and to such 
■a party as was contemplated. It was sim- 
ply erroneous. An error occurred in the 
■course of the proceeding in the due exercise 
of jurisdiction as distinguished from a case 
of want of jurisdiction. The officers of the 
government misjudged, and determined that 
he was entitled to the wrong land. Yet, up- 
on the refusal of the patentees to accept the 
patent, and upon their application it was re- 
■called. The supreme court twice determined 
that it was properly done. I can perceive no 
-distinction between that case and this. The 
present case is, in all essential respects, sim- 
ilar. The commissioner of the general land 
office, acting upon the certificate of the sur- 
veyor-general, issued a patent. Immediate- 
ly the parties in interest refused to accept 
it, and made a showing which, at the time, 
satisfied the commissioner of the general 
land office that the statutory notice had not 
heen given, and that the land was not prop- 
-erly located. If there was, in fact, any er- 
ror, it was an error in the exercise of juris- 
■dietion— in the determination of the question 
of fact— like that in the cases cited. He re- 
called the patent, and other proceedings were 
had, which ran through a period of nearly 
four years, embracing a new survey, approv- 
al, etc., and resulted in a new patent in ac- 
cordance with the last survey. Now if the 
oommissioner of the general land office was 
functus officio on the issue of the first pat- 
-ent^ he must have been so on the issue of 
the patent in question in Maguire. v. Tyler, 
for at the time of the recall, both cases were 
essentially alike. It is true that, under the 
fifth section of the act o'f 1868, the survey, 
under the circumstances prescribed, becomes 
final, and has all the force and effect of a 
patent. But it has no greater force than 
the patent The patent is the formal, final 
and authentic record. If the patent itself 
can be recalled and corrected upon the appli- 
cation of the patentee, when erroneous, the 
survey, which is of no greater force, can be 
corrected by the same authority. Besides, 
one of the very questions for the commis- 
sioner of the land office to determine on the 
application to recall the patent and correct 
"the survey was, whether all the acts neces- 
sary to make the survey final, had been in 
fact performed. The certificate of the sur- 
veyor-general, upon which he acted in issu- 
ing the patent was, doubtless, prima facie 
evidence, which. In the absence of anything 
tb the contrary, justified him in its issue. 
But it was not necessarily conclusive. The 
statute does not so provide. On the appli- 
cation to recall the patent, other evidence 



was offered tending strongly to show that 
the certificate of the sui-veyor-general, as to 
a legal publication, was erroneous in point 
of fact, and the survey erroneous. The ease 
of Maguire v. Tyler, settles the question, that 
the power exists to recall a patent, which 
the patentee declines to accept, on the ground 
that it was erroneously issued, upon the ap- 
plication and with the consent of the pat- 
entee, when there is found to be error; and 
as a predicate for such action, necessarily, 
the power remains to determine the ques- 
tion whether such error exists as will justify 
a recall. And it seems to me to cover this 
case. 

The jurisdiction then had not been wholly 
exhausted by the issue of the patent; and, 
as before said, if there was still left power 
to" recall a patent merely erroneously issued, 
the authority remained to inquire and deter- 
mine whether it was erroneously issued. 
There might be error in that determina- 
tion, but it would be an error in the ex- 
ercise of jurisdiction in determining whether 
there had been a legal notice, or a proper svu'- 
vey, and not an act performed without juris- 
diction. And such error cannot be reviewed 
in this court in this Idnd of action. The pat- 
ent having been recalled in the exercise of a 
lawful power, the case stood as if it never had 
issued, and the subsequent proceedings are 
all regular and in due form. The patent of 
1870 is regular upon its face, and, according 
to the recitals, issued in a case fully authorized 
by law. If it is to be defeated, it is by mat- 
ter dehors the patent, and upon the grounds 
either of error, mistake, or fraud, in some 
part of the proceedings resulting in the patent 
and not from want of power to act upon a 
proper showing in any of the necessary steps 
taken. The patent itself is a solemn record 
of the government, and not subject to be im- 
peached collaterally from without, in an ac- 
tion at law in the national courts. It is so 
regarded upon principles of public policy rest- 
ing upon the same grounds that forbid a col- 
lateral impeachment of a judgment of a court 
of competent jurisdiction, valid upon its face, 
whatever errors or fraudulent practices may 
have intervened in the proceedings upon which 
it was obtained. In Doll v. Meader, 16 Cal. 
325, Mr. Ch. Justice Field weU says: "If the 
authority to issue a patent depend upon the 
existence of particular facts in reference to 
the condition or location of the property, or 
the performance of certain antecedent acts, 
and officers have been appointed for the as- 
certainment of these matters in advance, who 
have passed upon them and given their judg- 
ment—then the patent, though the judgment 
of the officers be in fact erroneous, cannot be 
attacked collaterally by parties showing title 
subsequently from the same source, much less 
by those who show no color of title in them- 
selves. In such cases, the parties without title 
cannot be heard, and the parties with subse- 
quent title must seek their remedy by scire 
facias, or bill, or iuformation to revoke the 
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first patent or limit its operation." And Mr. 
Justice Grier, in U. S. v. Stone, 2 "Wall. [69 IT. 
S.] 535, says: "A patent is the higliest evi- 
dence of title, and is conclusiye as against the 
government, and all claiming under junior 
patents or titles, tmtil it is set aside or annulled 
by some judicial triliur.al. In England this 
was originally done by scire facias, but a 
bill in chancery is found a more convenient 
remedy." 

Upon these principles, no error, if any there 
is, of the commissioner of the general land 
office in determining the question whether 
there was a proper groun'd for recalling the 
first patent and in recalling, is subject to 
review in this case. If there is any ground of 
mistake, fraud or otherwise, which would 
justify the repeal, or annulling of the patent 
of 1870, that object must be accomplished 
in some direct proceeding in the proper eomrt, 
taken for that purpose against the patent. 
An equitable defense to an' action at law is 
not available in this court, and in this action 
the patent is conclusive. The difference be- 
tween the first and last patent is this: The 
last was promptly acquiesced in and accepted, 
while the first was rejected by the interested 
parties, and the patent recalled on their appli- 
cation on a showing to the satisfaction of tht 
commissioner of error. The contest between 
the parties in the same proceeding had not yet 
ended. There was a re-opening of the pro- 
ceeding for further hearing before acceptance 
and with the consent of both parties. I desire 
it to be understood that I have not considered 
the effect of a refusal of the claimant to ac- 
cept a patent issued in this class of cases in 
any other aspect, than as bearing upon the 
question of power to recall a patent and re- 
examine the survey with his assent and upon 
his application. 

The defendants, as authority for cancellin'g 
the last patent, cite Bell v. Hearne, 19 How. 
[60 U. S.] 262; and DosweU v. De La Lanza, 
20 How. [61 U. S.] 29. 

But these cases are not like the present. 
They depend upon different principles. In the 
last case John Bell had purchased the 
land and got his certificate of purchase. By a 
clerical error in the land office the name of 
James BeU was returned, and the patent made 
out in his name, but delivered to John Bell, 
the true party. He returned it, and had a 
new patent issued in the proper name. John 
Bell was the purchaser. He was the one to 
whom it was intended to patent the lard. 
The patent was delivered to him. There was 
no purchase by James Bell, and no proceed- 
ings by him, or in his name, upon which to 
base a patent other than that which by a 
clerical error accidentally crept into the re- 
turn to the general land office. There was no 
error ir; judgment in determining a matter in 
the progress of the proceeding, for there was 
no proceeding at all by the nominal patentee. 
It was like commencing and prosecuting an 
action against John Bell till coming to the 
verdict, which is accidentally returned, and 



judgment thereon" rendered in the name of 
James BeU, who has never been a party to, or 
appeared in, the action. Besides, as ir. the 
case of Maguire v. Tyler, the patent was re- 
turned by and corrected with the assent and 
at the request of the real party in interest. 
The other ease is similar, only it does not ap- 
pear, except by implication, at whose request 
the patent issued in the name of the wrong 
party was canceled. In both of these cases 
there were no proceedings by purchase, or oth- 
erwise, anterior to the issuing of the patents 
upon which to base them— nothing upon which 
the commissioner was authorized to act in 
these cases— nothing to caU the jurisdiction of 
the land office into action' at all in respect to 
the nominal patentees. The patents were 
never intended for them. 

There must be judgment for plaintiff with 
costs, and it is so ordered. 

[For a subsequent decision in the same court 
by Circuit Justice Field in which he sustains 
patent of March 1, 1870, in an action brought 
by the same plaintiff against defendants who 
claim under the patent of October 7, 1873, to the 
overlapping part of the 1870 patent, see Case 
No. 8,271.] 



Case No. 8,S69. 

LE BOY et al. v. OROWNINSHIELD. 

[2 Mason, 151.] i 

Circuit Court, I>. Massachusetts. Oct Term, 
1820. 

CojjpLiCT OP Laws — Statute op Limitations — 
Lex Loci Coxtractos — Lex FoRf. 

A plea of the statute of limitations of the state, 
where a contract is made, is no bar to a suit 
brought in a foreign tribunal to enforce that con- 
tract But a plea of the statute of limitations of 
the state, where tne suit is brought, is a good bar. 
Principles of the lex fori discussed and examined. 

[Cited in M'Elmoyle v. Cohen, 13 Pet. (38 U. 
S.) 327; Egberts v. Dibble, Case No. 4,307; 
Cook V. Moffat, 5 How. (46 U. S.) 315; 
Tufts V. Tufts. Case No. 14.233; Townsend 
V. Jemison. 9 How. (50 U. S.) 413; Davidson 
V. Smith, Case No. 3,608; Campbell v. Holt, 
115 U. S. 626, 6 Sup. Ot. 212; Canadian 
Pac. Ry. Go. v. Johnston, 9 C. O. A. 587, 
61 Fed. 745.] 

[Cited in Bulger v. Roche. 11 Pick. 38; Reed 
V. Northfield, 30 Mass. 99; Varnum v. Camp, 
1 Green Law [13 N. J. Law] 331; Hunt v. 
Pay, 7 Vt 179; Dudley v. Kimball. 17 N. H. 
500. Cited in brief in Hunt v. Gookin, 6 Vt. 
469; Briggs f Hubbard, 19 Vt. 88; Leavitt 
V. Palmer, 3 N. Y. 28. Applied in Hale v. 
Lawrence, 1 Zab. [21 N. J. Law] 742. Cited 
in Paine v. Drew, 44 N. H. 319; Guillander 
V. Howell, 35 N. Y. 659; Kidder v. Tufts, 
48 N. H. 125. Distinguished in Van Dom v. 
Bodley, 38 Ind. 418. Cited in brief in Oar- 
son v. Hunter, 46 Mo. 467; McMeriy v. Mor- 
rison, 62 Mo. 141. Cited in Perkins v. Guy, 
55 Miss, 153; Chapm v. Preeland, 142 Mass. 
390, 8 N. E. 128.] 

[See Ames v. Le Rue, Case No. 327.] 

Assumpsit with the common money counts. 
The defendant [Richard Crowinshield,] plead- 
ed in bar of the action the statute of limita- 
tions of the state of New- York, where the 

1 [Reported by William P. Mason, Esq.] 
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contract was made, to wliicli the plaintiffs 
[Harmon Le Roy and others,] demun-ed. 

J. Pickering, for plaintiffs. 

The question raised in the present case, is 
whether the limitation act of the state, where 
a contract is made, shall govern the decision 
of this court, sitting in another state, in which 
Judicial proceedings are instituted for the pur- 
pose of enforcing the contract The plaintiffs 
had supposed, that this general question had 
been- already settled, if not in England, at 
least in the United States, hoth by the su- 
X>reme court of New-York and of Massachu- 
setts, of which states the present parties were 
respectirely inhabitants; and consequently, 
that so far as this court should feel itself 
obliged to consider the several courts of those 
states to be expositors of their . own laws 
agreeably to the law of the United States re- 
specting the federal court, so far it would 
feel itself imder the necessity of considering 
the question as no longer open. The adjudged 
cases alluded to are familiar to the court 
Pearsall v. Dwight in this state, 2 Mass. 84; 
and Ruggles v. Keeler, in the state of New- 
York, 3 Johns. 263; the latter of which is the 
more important, because it is a re-examina- 
tion of the question, which had already been 
before the same court in the case of Nash v. 
Tupper, 1 Caines, 402. It is suggested, how- 
ever, that the present case may be distin- 
guished from those. It is therefore necessary 
to examine the grounds and extent of these 
and some other decisions on this subject. The 
mutual necessities of the different states, 
which constitute the community of Europe, 
(in which community the United States are, 
practically speaking, included) have given rise 
to the well known rule, which is stated by this 
court in the learned opinion given in the case 
of Yan Reimsdyk v. Kane [Case No. 16,871], 
"that the law of the place, where a con- 
tract is made, is to govern, as to the nature, 
validity and construction of a contract." The 
numerous authorities on this point have been 
collected with much care and research in the 
case just cited; and an examination of those 
cases in the order of their adjudication will 
show how strictly and uniformly the rule has 
been followed by the courts in England and 
the United States for a century past Such is 
the established general rule in respect to the 
contract itself, as adopted among all those 
nations, who acknowledge the same code of in- 
ternational law with ourselves. But as the 
court justly observe in the case last mention- 
ed, "in respect to the form of the action or 
the remedy, by which a contract is to be en- 
forced, a different rule prevails, and it seems 
on all sides conceded, that the recovery must 
be sought and the remedy pursued not ac- 
cording to the lex loci contractus, but accord- 
ing to the lex fori. The only question, which 
seems to have arisen is, whether a bar, good 
by the law of the place, where the suit is 
brought, and not where the contract originat- 
ed, and conversely a bar good by the law of 



the place, where the contract was made, and 
not where the suit was brought, should fall 
within the rule as to the validity or as to the 
remedy of the contract. The current of au- 
thority is certainly in favour of the latter con- 
struction, where the bar has been a prescrip- 
tion or statute of limitations. In order to 
have a more distinct view of the principles on 
which the two rules respecting the contract 
and the remedy are founded, and to deter- 
mine, whether any solid distinction can be 
taken between the present and preceding 
cases, it may be necessary to consider very 
briefly some of the classes of cases relative 
to this point 

1st. A very large and important class of 
cases consists of those under the bankrupt 
laws, properly so called, by which both the 
person and the property of the debtor are re- 
leased from all liability whatever in the coun- 
try, where he obtains his discharge. These 
discharges are respected by foreign nations, as 
well as by the courts of the nation, where 
they are granted. In respect to the effect of 
such discharges it wHl be sufficient to refer to 
the following English and American cases. 
Ballantine v. Golding, Coke Bankr. Law, 515; 
Hunter v. Potts, 4 Term B. 1S2; Quin v. Keefe, 
2 H. Bl. 553; Smith v. Buchanan, 1 East, 6; 
Potter V. Brown, 5 East, 124; Emory v. Green- 
ough [Case No. 4,471]; Smith v. Smith, 2 
Johns. 235; Van Reimsdyk v. Kane [supra]; 
Blanchard v. Russell, 13' Mass. 1; Bradford v. 
Farrand, Id. 18; Walsh v. Farrand, Id. 19; 
Hicks V. Brown, 12 Johns. 142. 

2d. Another class of cases comprises those, 
which have arisen imder the laws denominat- 
ed insolvent laws, which discharge the per- 
son of the debtor and not his property, like 
the cessio bonorum of the civil law; in other 
words, which do not in any way extinguish 
or satisfy the debt itself. Ex parte Burton, 1 
Atk. 255, is a leading English case on this 
point In our own courts there have also 
been several decisions, among which lare the 
following: Proctor v. Moore, 1 Mass. 198; 
Baker v. Wheaton, 5 Mass. 509; Watson v. 
Bourne, 10 Mass. 337; Blanchard v. Russell, r ^ 
13 Mass. 1; Wright v. Paton, 10 Johns. 300. ^ 
These are some of the principal cases under 
the bankrupt and insolvent laws; and from 
an examination of the grounds of them it will 
appear that whenever the contract was actual- 
ly made, or was to be executed, within the 
jm'isdiction of which both parties were in- 
habitants, a discharge duly obtained under the 
bankrupt laws has been considered as a sat- 
isfaction or extinction of the debt, and a bar 
to any action, and it will be accordingly re- 
spected by the courts of foreign countries. 
And that on the other hand, where a discharge 
does not so extinguish the debt, or the right, 
as in the case of insolvent laws, the cessio 
bonorum, &c. but only bars the remedy, the 
discharge will not be held by foreign states to 
be a bar to judicial proceedings upon such con- 
tract The cases cited thus far ail relate to the 
effect of the contract itself in foreign eoun- 
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tries. But it is neeessaiy further to consider, 
Tvlien tlie contract shall he held to he legally 
barred or extinguished, or cannot he carried 
into effect consistently with the laws of the 
country, in which it is attempted to he exe- 
cuted; or what remedies lie for enforcing it 
in another country than that, where it was 
made. 

The general rule, as this court has observ- 
ed, in the case of Van Beimsdyk v. Kane, is 
that the remedy is to be pursued according 
to the laws of the country, where the action is 
brought The authorities on this point may be 
arranged in two classes: 1st Those which 
relate to remedies generally- 2d. Those which 
relate to the effect of limitation acts specif- 
ically. 

A principal case in the first of these classes 
is Imlay v. Ellefsen, 2 East, 453, in which 
Lord MIenborough departed from the doctrine 
held by the comi; of common pleas in another 
case, Melan v. Duke of Fitzjames, 1 Bos*. 
& P. 138, in such decided terms, that the 
counsel abandoned the point he was attempt- 
ing to support by that case. From the man- 
ner, in which that case is treated by the court 
of king's bench, it is evident that the Eng- 
lish tribunals still adhere to the general rule 
followed by other nations, that the remedy 
must be pursued according to the lex fori. 
The case in question has also been consider- 
ed as a departure from settled principles by a 
learned court in our own country, and in the 
state, where both the present parties were 
domiciled, in the case of Smith v. Spinola, 2 
Johns. 198, which has a dose analogy to the 
case at bar. Other English cases on this point 
are Maule v. Murray, 7 Term B. 470; Pedder 
V. MaeMaster, 8 Term B. 609. The prhicipal 
cases in our own country are the following, 
which are in conformity with the English de- 
cisions. James t. AUen, 2 Dall. [2 U. S.] 188; 
Harris v. Slandeville, Id. 256; Sicard v. 
Whale, 11 Johns. 194. 

3d. Statutes of limitation. The remaining 
class of cases consists of those, in which the 
particular bar set up in the present action has 
come under consideration. And it wiU be 
found, that the decisions on this point have 
been in conformity with the general principles 
established by the precedhig eases in relation 
to the remedy in general. The important ease 
of WUliams v. Jones, 13 East, 439, deserves 
particular attention, on account of its being 
a very late one, as well as from the high au- 
thority of Lord Bllenborough and the other 
judges who decided it The decisions in our 
own courts, relative to the statute of limita- 
tions, have been in conformity with the doc- 
trine laid down in the court of king's bench. 
From a review of the cases it will appear, 
that there is an established distinction be- 
tween what are called "rights" and "rem- 
edies." This distinction may, it is true, in 
some cases be difficult to define; but when 
the court have once decided, to which of these 
two any question is to be referred, there can 
no longer be any doubt as to the rule, that 



must govern itsj decisions. It does appear 
clearly from the same cases, that statutes of 
limitation are xmiversally held to be only an 
extinction of the remedy, and not of the right 
Upon a review of the whole question, there 
can be no reason why this court, sitting either 
as a tribimal, to administer justice accord- 
ing to the general law of nations, or of that 
part of public law, which is caJled the "law 
merchant," or sitting as a court to administer 
justice between citizens of our own state, ac- 
cording to the laws of their respective states, 
ought not in the present case to determine, 
that the limitation act in question is not a 
sufficient bar to the plaintiff's action. 

Prescott, Blake & Webster, for defendant. 

STORY, Cii'cuit Justice. This cause was 
argued in the fullest manner at the last term, 
and has been held under advisement until 
the present time, principally from my de- 
sire to ascertain upon a review of all the au- 
thorities, whether the question raised at the 
argument was now open for discussion. I 
have examined all the authorities cited at the 
bar, (some of which are sufficiently obnox- 
ious to critical commentaries), and if I thought 
there could be any utility in the task, I should 
not shrink from the labor of giving them a 
minute review. But after the ingenuity and 
learning of the profession have for a half 
century been exhausted upon the genera] 
subject, it would be rashness to expect to 
throw any new light upon it. In proof of the 
general principles, therefore, which I shall 
have occasion to state, I shall content my- 
self with a general reference to the cases 
cited at the bar, and to those, which on a 
former occasion it became my duty to ex- 
amine and compare. Van Reimsdyk v. Kane 
[Case No. 16,871]. I shall comment particu- 
larly on those only, which press directly on 
the point now in judgment 

Some doctrines are so well established, that 
it would be a mere waste of time to atteinpt 
to defend them. It is, for instance, a prin- 
ciple of public law perfectly beyond the reach 
of judicial controversy, that personal con- 
tracts are to have the same validity, inter- 
pretation and obligatory force in every other 
country, which they have in the country 
where they are made, or are to be executed. 
The convenience, nay, the necessities of the 
civilized and commercial world, rendered 
it indispensable, that this principle should be 
adopted in the earliest rational Intercourse; 
and it would not be easy to trace a period, 
when it was not tacitly adopted as a pledge 
of public as well as private confidence. An 
exception coeval with the rule itself, and 
resting on the same foundation, is, that no 
nation is bound to enforce or hold valid any 
contract, which is injurious to its own rights 
or those of its citizens, or which offends pub- 
lic morals, or violates the public faith. 

Another rule equally well settled is, that 
remedies on contracts are to be regulated and 
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pursued according to the law of the place, 
■where the action is histituted, and not by the 
law of the place, where the contract Is made. 
The reason of this rule is extremely obvious. 
Courts of law are instituted by every nation 
for its own convenience and benefit, and 
the nature of the remedies, and the time and 
manner of the proceedings, are regulated by 
Its own views of justice and propriety, and 
fashioned by its own wants ana customs. 
It is not obliged to depart from its own no- 
tions of judicial order, from mere comity to 
any foreign nation. It is sufficient, if it gives 
to foreigners the same means to enforce their 
rights, as it does to its own citizens, in the 
emphatic language of Mr. Chancellor Kent, 
I may say, what shall be the course of its 
judicial proceedings and the limitations of 
its process, its prescriptions and its excep- 
tions, are "questions of rftunicipal convenience 
and public utility, which every govemme.at 
has not only a right to consult, but is bound 
in duty to promote." Decouche v. Savetier, 
3 Johns. Ch. 190, 218. There is no hardship or 
injustice in refusing to foreigners remedies, 
which do not belong to the genius of the 
government or its laws, or to repel proceedings 
or process from its courts, which it does not 
choose to entertain in cases of domestic liti- 
gation. There would be danger as well as in- 
convenience in a different course; ana if it 
were to produce no other ill effect than the 
necessary consumption of time in attempting 
to learn a strange and novel jurisprudence, 
it would be a sufficient public mischief to 
•Justify the rejection of it In many cases in- 
deed the form of the remedy is perfectly im- 
material. The same contract, which at Rome 
demanded a condictio indelDiti or an actio 
certi, might well sustain an action of as- 
sumpsit or bill in equity in England, a suit 
by petition in France, or an action of debt 
in some parts of our own country; and each 
remedy might well be deemed a satisfactory 
redress. And even where the remedy is more 
intimately connected with the right, as in 
the process of execution, there is no absolute 
reason, why a nation should either by arrest 
of person or property give more prompt ef- 
ficiency to a contract, than its own citizens 
can claim, or its general laws justify. 

To another position (which is but a corol- 
lary, from what has been already stated) I 
also unhesitatingly accede, and that is, that 
as the lex fori ought to regulate the remedy, 
so the party, who seeks that remedy, must 
bring himself within the prescription, that 
limits it, and if he does not, that the pre- 
scription is not merely a legal but a just bar 
to his suit. A question, may very naturally 
arise, whether the prescription, within the 
intent of the statute, applies to foreign con- 
tracts; because as Lord Eaimes justly ob- 
serves, "many cases come under the words of 
a statute, that are not comprehended under 
its spirit and intendment." But when this is 
undisputed, the conclusion, to which his lord- 
ship comes, seems irresistible, "that every 
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ease that comes under our law must be de- 
cided by that law, and not by the law of any 
other country." Kaimes, Prin. Eq. p. 304:, 
§ 6; Brsk. Inst. bk. 3, p. 633, tit. 7, § 48. 
The earliest case to be found on this point in 
the English courts is Dupleix v. De Roven, 
2 Vern. 540, where to a bill for a discovery 
of assets and satisfaction of the plaintiff's 
debt, which was contracted in Rome, the 
English statute of limitations was pleaded, 
and by the lord keeper was allowed as a good 
bar, and again upon a re-hearing the decree 
wasconfii-med. Id.541;Raithby'sNote3. The 
doctrine recognized by this case has nevei* 
since been departed from in England; it has 
been recognized in the most solemn manner 
in the state and federal courts in the United 
States; and though civilians have differed 
respecting it, it stands approved by the con- 
current testimony of the ablest of foreign ju- 
rists and courts. Williams v. Jones, 13 East, 
439; Nash v. Tupper, 1 Caines, 402; Hub- 
bell V. Cowdrey, 5 Johns, 132; Pearsall v. 
Dwight, 2 Mass. 84; 1 Emerig. Ass. p. 120, 
c. 4, § 8; Huberus, De Conflictu Xegum, tom. 
2, lib. 1, p. 538, tit 3; Voet ad Pand. lib. 
44, p. 877, tit 3, § 12, torn. 2; Casaregis, 
Disc. 129, § 58; Id. p. 130, § 33; Ersk. Inst, 
p. 633, § 48; Kaimes, Eq. p. 363, § 6. Nor 
was it the intention of the court in the re- 
mark cited at the bar from the case of Van 
Reimsdyk v. Kane [Case No. 16,871], to ques- 
tion the propriety of those decisions', so far as 
they gave effect to the law of prescription of 
the place, where the suit was instituted, but 
merely to state historically the point of de- 
bate, and to intimate a doubt, whether tlie 
repelling of the foreign prescription in such 
a case fell within the principle, on which 
the former was justly founded. This is the 
very point now- In controversy, and to the 
consideration of it the attention of the court 
will now be directed. 

It is agreed by the demun-er, that the 
original contract in this case was made, and 
the cause of action acci*ued, in New-York, 
between the parties to the suit who were 
then citizens of that state, and that the statute 
of limitations of that state would be a good 
bar to the suit, if now brought in any court 
of that state. In the language of the civil 
law this temporal prescription would be a 
sufficient exception to repel the suit It is 
not stated in the plea, that the cause of action 
had accrued more than six years before the 
defendant ceased to be a citizen of New York, 
so that the statute would have completely 
run against the plaintiff and extinguished 
his remedy there, which would certainly have 
presented a much stronger case, and of more 
serious difficulty. And the question, there- 
fore, is, whether the statute of limitations of 
New- York can now be pleaded in this court 
as a good bar or defence to the suit. 

In considering this question it is material 
to observe, that it is not a case, where the 
remedy is partially taken away, and par- 
tially remains, as where it is extinguished 
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as to the person, and retained as to the fu- 
ture effects of the debtor. Such ai*e cases 
arising under insolvent laws of our own and 
foreign states, which dischai'ge the debtor 
from imprisonment, "but leave the contract 
with its full obligation upon his future es- 
tate. Such also IS the effect of the eessio 
bonorum of the civil law, and of analogous 
proceedings of most foreign countries deriv- 
ing their jurispmden.ce from the civil law. 
1 Domat. lib. 4, p. 493, tit. 5, § 1; Heinec- 
cius ad Pand. pars. vL § 252; 3 Huber. lib. 
42, p. 1453, tit 3; Voet ad Pand. lib. 42, 
p. 799, tit. 3, § 8; Ersk. Inst. bk. 4, tit. 3, 
§§ 26, 27; Code de Commerce, lib. 3, tit. 2, 
art. 56S; Poth. Pand. tom. 3, lib.- 42, p. 175, 
tit. 3, § 2; Bruni de Cessione Bonorum. 
Quest. 3, Straeeha. 868. In this class of 
cases it has been uniformly decided, that as 
the discharge does not touch the right un- 
der the contract, but merely removes one 
local remedy, leaving all others in force, 
there is no ground to relieve the defendant 
from the effect of any process issuing ac- 
cording to the law of any foreign country, 
where he may be sued. Some of the cases 
cited at the bar turned upon this distinction. 
Wright V. Paton, 10 Johns. 300; James v. 
Allen, 1 Dall. [1 U. S.] 188; White v. Can- 
field, 7 Johns. 117; Sicard v. Whale, 11 
Johns. 194; Peck v. Hozier, 14 Johns. 346. 
The doctrine, that a remedy against the per- 
son may well be maintained upon a contract 
in a foreign forum, although it would be de- 
nied in the place where the contract is made, 
stands upon analogous reasoning. It was 
attempted to be shaken in the ease of Melan 
V. Fitzjames, 1 Bos. & P. 138, where circum- 
stances of hardship seemed to have had 
great influence with the court; "but that case 
stands alone, and the general doctrine is now 
unequivocally established. Imlay v. EUef- 
sen, 2 East, 453. 

It must be admitted as a general proposi- 
tion, that the laws of one country cannot in 
themselves have any extra territorial force; 
and whatever force they are permitted to 
have in foreign countries must depend upon 
the comity of nations, regulated by a sense 
of their own interests and public conven- 
ience. Green v. Sarmiento [Case No. 5,760] ; 
Kaimes, Prin. Eq. bk. 3, pp. 363, 364, § 6; 
Caseregis, Disc. 130; 2 Hub. lib. 1, tit 3; De 
Conflectu Legum, §§ 2, 3. But the same rea- 
sons, which have conduced to the establish- 
ment of the rule, that personal contracts 
shall have the same validity in every other 
country, as in that where made, haye in- 
grafted upon that another rule, that the same 
law, which creates the charge, is to be re- 
garded, if it operate a discharge of the con- 
tract. Green V. Sarmiento [supra]; Kaimes, 
Prin. Eq. bk. 3, pp. 360, 364, § 6. From the 
very terms of these rules, it necessarily fol- 
lows, that they exclude all cases, where the 
discharge set up is derived from the local 
laws of a state, where the contract was not 
made. Hence it has been held, that a dis- 



charge from the debt under the bankrupt 
laws of the place of the contract is good in 
every other place, when pleaded as an ex- 
tinction of the debt. Ballantine v. Golden, 
Coke, Bankr. Law (6th Ed.) 500; Smith v. 
Buchanan, 1 East, 6; Potter v. Brown, 5 
East, 124; Hunter v. Potts, 4 Term R. 182; 
Emory v. Greenough [Case No. 4,471]; Smith 
V. Smith, 2 Johns. 235. And on the other 
hand, that a like discharge under the laws 
of any place, where the contract was noc 
made, cannot be so pleaded in the tribunals 
of any other nation. Bradford v. Farrand, 
13 Mass. 18; Hicks v. Brown, 12 Johns. 142; 
Quin V. Keefe, 2 H. Bl. 553; Blanchard v. ^ 
Russell, 13 Mass. 1; Walsh v. Farrand, Id. 1/ 
19; Van Baugh v. Van Arsdaln, 3 Caines, 
154; Smith v. Smith, 2 Johns. 233; Proctor 
V. Moore, 1 Mass. 198. Many of the cases 
cited by the plaintiffs' counsel rest on this 
foundation, and in this view are susceptible 
of the most satisfactoiy vindication. 

It is very certain, that discharges under 
bankrupt acts are not the only exceptions or 
bars founded on local laws, which are held 
good in every foreign tribunal. From the 
reason of the thing many other local de- 
fences must be held of equal validity. Chief 
Justice Parker in his veiy elaborate opinion 
in Blanchard v. Russell, 13 Mass. 1, lays it 
down as a rule affecting all personal con- 
tracts, that they are subject to all the con- 
sequences attached to contracts of a similar 
nature by the laws of the country, where 
they are made, if the contracting party is a 
subject or resident in that country, where it 
is entered into, and no provision is intro- 
duced to refer it to the laws of any other 
country. He excepts from the rule eases, 
where the laws sought to be enforced are 
unjust or injurious to our own citizens. 
Within the terms of the rule thus laid down, 
a bar of the statute of limitations would be 
included, for it is a consequence attached to 
the contract in the place, where it is made. 
I am persuaded, however, that this case was 
not at the moment in the mind of the 
learned judge, and that the language use<l 
by him ought to be interpreted with refer- 
ence to the case of insolvency, which was 
then before him. Emerigon lays down a rule 
somewhat more precise. He says: "Pour 
tout ce qui concerne I'ordre judiciare, on 
doit suivre I'usage du lieu ou Ton plaide. 
Pour ce qui est de la decision du fonds ou 
doit suivre en regie ggngrale les lois du lieu 
ott le contract 3, 6t6 passe." He then cites 
a passage from the civil law, "ex consuetu- 
dine ejus regionis, in qua negotium gestum 
est,*" and then adds: "Cette distinction est 
consignee dans tons nos livres. In his quae 
respieiunt litis decisionem servanda est con- 
suetudo loci eontractfls. At in his quae 
respieiunt litis ordinationem attenditur eon- 
suetudo loci v£tii causa agitur." 1 Emerig. 
p. 122, c. 4, § 8. It has been supposed, 
that by the expression, "la decision du 
fonds," (literally the decision of the grounds 
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or essential points of the suit) Emerigon 
meant the decision upon the "merits" of 
the suit. If by "merits" be intended a de- 
fence founded" in general justice, or going 
to the essence and obligation' of the con- 
tract, in contradistinction to a defence stand- 
ing upon the text of p'ositive law, it ap- 
pears to me, that the interpretation is too 
narrow. But if by a decision upon the 
"merits" be intended a defence forming a 
perpetual bar of the suit, in contradistinc- 
tion to a mere dilatory or temporary plea, 
such as a plea in abatement, there is no rea- 
son to contest the interpretation. It appears 
to me, that Emerigon uses the expression in 
this latter sense, as equivalent to the phrase, 
"litis decisionem," which obviously embraces 
any defence forming a perpetual bar to the 
suit. 1 Emerig. pp. 125, 126, c. 4, § 8. In 
this view it would embrace statutable bars, 
such as that of prescription or the statute 
of limitations, as well as those resting on 
the general nature and conditions of the con- 
tract. 

Take the case of a former judgment be- 
tween the parties upon the same subject 
matter of contract. If the plaintifiE again 
attempt to sue upon the same contract m a 
foreign court, would not the exceptio rei ju- 
dicatae in the domestic court be a good bar 
for the defendant? I take it to be generally 
admitted as a conclusive bar to repel a new 
suit in a foreign country, whatever may be 
the difEerences among nations as to the 
conclusiveness of foreign judgments in a 
suit brought to enforce them. Kaimes, Eq. 
p. 369, e. 8; Ersk, Inst. bk. 4, p. 800, tit. 3, 
§ 4; Poth. Obi. pt. 3, c. 8, ait. 1, § 640; Id. 
pt 4, c. 3, § 3; Id. arts. 1-3, § 37. If we 
suppose, that the judgment in the domestic 
forum was given upon a statutable bar, 
specially pleaded, as upon the statute of limi- 
tations, then we have a case, in which un- 
der the shape of an exceptio rei judicatae 
the domestic prescription is enforced in a 
foreign forum. But it has been said, that 
the bar of rei judicatae is admitted to be 
conclusive in all foreign courts upon the 
ground of public utility, because there 
should be some means to put a final issue to 
controversies, otherwise litigation would be 
perpetual. Kaimes, Eq. p. 369, c. 8. This 
is certainly true; and it is curious enough, 
that the decisions stop far short of the prin- 
ciple; for foreign judgments of dismissal of 
suits are held conclusive, and no evidence is 
admitted to contradict them; and so of 
other judgments set up as bars to new suits; 
but if a former judgment is sought to be en- 
forced by a new suit, it is no longer conclu- 
sive in favor of the plaintiff. The principle, 
too, of the conclusiveness of the exception 
of rei judicatae applies to statutes of limi- 
tations. They are emphatically called stat- 
utes of repose, made to cut off stale de- 
mands, and to shelter parties from fraudu- 
lent claims after a long lapse of time, when 
the evidence is no longer within their reach. 



In their very theory they purport to afCord 
positive presumption of payment and extinc- 
tion of contracts according to the laws of 
the place, where they are made. Pothier 
says, although pleas in bar (of prescription) 
do not extinguish the claim in rei veritate, 
yet they cause it to be presumed to be ex- 
tinguished and discharged, while the plea 
in bar exists. "Outre cela quoique les fins 
de non-receivoir n'eteignent pas in rei veri- 
tate la ereance, ne^nmoins elles la font prfi- 
sumer Steinte et acquittSe, tant que la fin 
de non receivoir subsiste." And he puts a 
strong case, where in a suit brought he ad' 
mits, that a claim so barred cannot be a 
set off, and gives the reason, "car la fin de 
non recevoir que subsiste contre ma ereance 
opere la presomption de I'extinction de ma. 
ereance." Poth. Obi. pt 3, c. 8, art 1, § 677 
(642). He adds also that from the principle, 
that the plea in bar, while it subsists, causes 
the .claim to be presumed to be extinguished, 
it follows also, that one would ineffectually 
become a security for a claim, which is al- 
ready barred. Kaimes, Eq. pp. 363, 364, 
c. 8, § 6; Ersk. Inst bk. 3, pp. 633, 634, tit. 
7, § 48; Voet ad Pand. Ub. 44, tit. 3, § 10. 
This presents the nature of the presumption 
in a strong light; and other distinguished 
jurists admit the same reasoning. Kaimes, 
Eq. p. 364, c. 8, § 6. Lord Kaimes says, 
"when a process is brought in Scotland for 
payment of an English debt, after the Eng- 
lish prescription has taken place, it cannot 
be pleaded here, that the action is cut ofC 
by the statute of limitations; but it can be 
pleaded here, and will be sustained, that the 
debt is presumed to have been paid. Con- 
sidering that the statute can have no au- 
thority here, except to infer a presumption 
of payment, it follows, that the plaintift 
must 'be permitted to defeat the presumption 
by positive evidence, or to overbalance it by 
contrary presumptions, or to show from the 
circumstances of the case, that payment can- 
not be presumed." Now, in the fii-st place, if 
the statute of limitations does create, proprio 
vigore,a presumption of the extinction orpay- 
ment of the debt which all nations ought to 
regard, it is not easy to see, why the presump- 
tion of such payment thus arising from the 
lex loci contractus should not be as conclu- 
sive in eveiy other place, as in the place of the 
contract. It may be admitted, that it might 
be repelled by any circumstances, which 
would constitute a good replication to the 
bar in the country of its origin. But why 
the parties should be permitted to escape 
from the conclusiveness of the presumption 
of payment, which their own laws have 
made, simply because they are in a foreign 
country, requires some farther explanation. 
Payment, or extinction, according to the 
laws of the place of the contract, is pay- 
ment or extinction of the debt every where. 
Why not, then, the presumption of payment 
or extinction, conclusive every where else, 
when it would b^ -conclusive at home? Why 
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should a difference be made between the 
fact, and that, which the law deems con- 
clusive evidence of the fact? What is there 
in the principles of national comity, which 
foi'bids us to bind the parties by a i*ule or 
a prescription, which the laws of their coun- 
try have made conclusive between them? 
If a foreign prescription may be given in 
evidence, as proof of payment, why may it 
not be pleaded directly as a positive bar? 

It is certain, that what would be evidence 
of a eonti'aet in the place where it is made, 
is admissible to px'ove it although contrary 
to the local regulations of the forum, where 
it is sought to be enforced. Emerigon puts 
a case in point. Two Englishmen litigated 
in a cause pending in France, the one prayed 
to be allowed to prove by witnesses the loan 
of a sum exceeding 100 livres; the other 
excepted against it, the 54th art. of the ordi- 
nance of Moulins. It was adjudged by the 
parliament of Paris, that the ordinance - did 
not apply, inasmuch as it goes ad litis de- 
cisionem. Emerigon considers this question 
as to proof, as "pour le decision du fonds," 
and therefore, "on se reglera par les loix du 
lieu de contrat," it is to be regulated by the 
laws of the place of the contract. 1 Emerig. 
pp. 125, 126, e. 4, § 8. If the article of Mou- 
lins had been incoi-porated into the English 
law, the objection would have been fatal. 
Why? Because the law of the place had 
made it indispensable as evidence of the 
contract in its original concoction? Why not 
then apply the same rule as to statutes, 
which conclusively presume the extinction of 
the contract? 

But it is argued, and has often been ar- 
gued, that statutes of limitation belong to 
the regulations of process in every state, 
and limit the judicial order of proceedings 
in their courts. To use the expression of Em- 
erigon, they are said to belong "3, 1'ordre ju- 
diciare." This is true as to such statutes reg- 
ulating remedies exclusively in the courts of 
a state. But is this the whole effect of such 
statutes generally? Is this the whole efEect 
of statutes of limitations, purporting on their 
face to extinguish all right of action in per- 
petuity, upon contracts made in a country, 
without reference to any particular court, in 
which the action may be brought? Stat- 
utes of limitation may be so framed, as 
merely to apply to the jurisdiction of a court. 
They may prohibit such court from taking 
cognizance of an action, unless brought with- 
in a limited period after the right has ac- 
crued. Such statutes, properly and emphatic- 
ally belong to the regulation of judicial pro- 
ceedings. Statutes of limitation may, on 
the other hand, declare, in terms, that con- 
tracts not sued for within a limited period 
shall be held to be utterly extinguished. 
Such statutes are a complete extinguishment 
or discharge of a contract, and constitute an 
universal bar, as much as a discharge under 
a bankrupt law. Such statutes constitute 
bars ad litis decisionem; they go tl la deci- 



sion du fonds. Statutes of limitations may 
proceed in an intermediate course. They 
may declare, that no action shall be bi'ought 
upon contracts made within a state, unless- 
within a limited period. In this last case, 
if they are directory to courts of justice, as 
to the sustaining of suits, they are properly 
deemed a regulation of the judicial proceed- 
ings in such courts. If, on the other hand, 
they are considered as defences, or bars, au- 
thorized to be made by the debtor, and at 
his option, they are not otherwise a regulation 
of judicial proceedings, than any other le- 
gal bar set up by the debtor. They author- 
ize a judgment of the court in his favour, as 
a perpetual bar of any suit. They literally 
go, therefore, ad litis decisionem. Now the 
prescriptions of the French law are pleas in 
bar, which ought to be pleaded by the debt- 
or, and the court cannot supply them (Poth. 
Obi. pt. 3, c. 8, art 1, § 679) ; and in general, 
the same is true as to our statutes of limita- 
tions of personal contracts. They must be 
pleaded by the debtor, otherwise they are 
not available in his favor. These are, in 
my view, important distinctions, which have 
not hitherto sufficiently attracted attention. 
The defence, in such case. Is given to the 
debtor against any action after the limited 
period. When that period is passed, if the 
parties are still within the 'state, all right 
of action is extinguished; and I can perceive 
no reason, why the right to use that defence, 
good by his own laws, should not travel with 
the debtor into every other country. The 
policy of it is as strong, as that of the rule 
of the exceptio rei judicatae. It is to put an 
end to litigation, and to save persons from 
continual exposure to stale demands. 

The leading argument against this doe- 
trine, however, is, that statutes of limitation 
extinguish the remedy only, and not the 
right, upon contracts. Let us not deceive 
-ourselves; there is no magic in words. Is 
the proposition, thus laid down, true to the 
extent, which the purpose, for which it is 
introduced, requires? The distinction be- 
tween a right and a remedy is admitted. 
But can a right be truly said to exist upon a 
contract,' when all remedy upon it is legally 
extinguished? Suppose a judgment has 
passed upon the plea of prescription to a 
contract in favor of the defendant; there is 
a perpetual bar of remedy; bht could it be 
said, that the right upon the contract still 
subsists? The supreme court of the United 
States, has recently said, in a very elaborate 
opinion delivered by the chief justice, "the 
distinction between the obligation of a con- 
tract and the remedy given by the legislature 
to enforce that obligation, has been talien at 
the bar, and exists in the nature of things. 
Without impairing the obligation of the con- 
tract, the remedy may certainly be modified, 
as the wisdom of the nation shall direct.'^ 
Again: "Statutes of limitation relate to the 
remedies, which are furnished in the courts. 
They rather establish, that certain cireum- 
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stances shall amount to evidence, that a con- 
tract has been performed, than dispense Tvith 
its performance. If, in a state where six 
years may he pleaded in bar to an action of 
assumpsit, a law should pass, declaring that 
contracts already in existence, not barred by 
the statute, should he construed to be within 
it, there would be little doubt of its unconsti- 
tutionality." Sturgis T. Crowninshield, 4 
Wheat. D.7 XJ. S.] 122, 200, 207. And why, 
may it be asked? Because it takes away 
all remedy upon the contract, and thereby 
destroys its obligation. In the opinion of 
the supreme court, in the case then in judg- 
ment, the insolvent laws of states, which 
absolved the person and future property of 
the debtor from the contract, impaired its 
obligation, and were therefore unconstitu- 
tional. A statute, therefore, that takes away 
all remedy upon a contract, cannot be truly 
said not to affect the right, or obligatory 
force, of such contract. What is the right 
of a contract, when the remedy is extin- 
guished in perpetuity? That a debt, barred 
by the statute of limitations, is not so utter- 
ly gone, as that it may not be revived by a 
new promise, is admitted. And in this re- 
spect, it is exactly in the same predicament, 
as a debt discharged by a certificate of bank- 
ruptcy. The right is just as much extin- 
guished in the one ease as in the other, and 
no more. Indeed, a discharge in bankruptcy 
is but an extinction of all future remedy 
against the person and effects of the debtor. 
Pothier, alluding to the bar of prescription, 
says, that it does not extinguish the debt, 
but it renders it Ineffectual, by not permit- 
ting the creditor to bring the action, which 
results from it; that, while it subsists 
against any debt, it operates as a presump- 
tion of the extinction of the -debt; but, he 
adds, that payment by the debtor, is, not- 
withstanding, valid, since the debt is not ex- 
tinguished. Poth. Obi. pt. 3, c. 8, art. 1, § 
676. It is obvious, from thd whole scope of 
the observations of Pothier, that he means 
no more, than that the prescription does not 
extinguish the claim, if the debtor does not 
interpose it as a bar; and that a voluntary 
payment cannot be recovered back, since 
it Is but a waiver of the bar, which the debt- 
or had a right to plead. Strictly speaking, 
in Pothier's view, a prescription is not per 
se an extinction of the remedy, but only at 
the option of the debtor. He asserts, that 
the plea of prescription ought to be inter- 
posed by the debtor; and cannot be sup- 
plied by the judge. Id. This is perfectly 
reasonable, and conforms to the doctrine 
of the common law, as to the like plea in 
personal actions. Every one is at liberty to 
waive a rule or law, introduced for his bene- 
fit. 

The distinction, which is here alluded to, 
between the absolute extinction of a debt, 
and the positive presumption of its extinc- 
tion, which the law allows to the debtor, and 
which becomes absolute, when the preserip- 
15FED.0AS. — 24 



tion is pleaded by him, is just in itself. It 
proceeds upon the ground, not of a strict le- 
gal right in the creditor, which he may en- 
force against the will of the debtor, but up- 
on the notion, that there still exists, not- 
withstanding the statutable prescription, a 
moral obligation, binding in foro conscien- 
tiae, which, if recognized by the debtor, or 
discharged by him, repels any imputation, 
that the transaction is a nude pact without 
consideration. Payment, therefore, by the 
debtor, once made, cannot be recalled, for 
it is an equitable and honest act, and found- 
ed in moral obligation. But still there is 
not, sti'ictly speaking, any right in the cred- 
itor to claim payment, for the law has made 
the bar, if pleaded, an estoppel of the. right. 
Such right is technically extinguished In 
contemplation of law by the presumption of 
extinction, until the debtor himself nega- 
tives the presumption, by some act or ad- 
mission. This view is not opposed by "Voet, 
or D'Aguesseau, in the passages cited at the 
bar. Voet says: "Prescriptloni effectus est, 
quod jure Romano naturalem obligatlonem 
extra omnem juris efleetum constituat, licet 
earn non tollat ipso jure. Unde et obllga- 
tioni ita prescrlptae regulariter neque fide- 
jussor nee pignus aecedere potest Quod 
Ipsum jus de non admittendls pro debito 
praescripto fidejussoribus aut pignoribus, 
moribus hodiernis magis obtinet, quia pla- 
cuit, per praescriptiones Ipso jure perlmi, 
quae subfuerant, obllgationes." Voet ad 
Pand. lib. 44, tit. 3, § 10. Now there can 
be no legal right, where the natural ob- 
ligation of the contract is gone, or is with- 
out any effect. D'Aguesseau obsei-ves: 
"Toute prescription suppose deux choses; 
Tune que celui, qui prescrit, demeure de- 
fendant debiteur du droit, qui'l veut etein- 
dre par la prescription; I'autre, que celul, 
centre lequel on prescrit, est en 6tat d'agir 
et d'interrompre la prescription," D'Agues- 
seau, ouvres de. torn. 5, p. 374. The learned 
author certainly admits, that the prescrip- 
tion extinguishes the right, if the debtor 
avails himself of it; and- that the creditor 
is only In a situation to defeat the prescrip- 
tion, if the debtor does not use It, 

It is plain, therefore, that when the rem- 
edy is said to be extinguished by a prescrip- 
tion, and not the right, we are not to under- 
stand the term "right," in its technical legal 
sense, but merely as a moral obligation and 
claim in natural justice. In the common 
law, a right always supposes some mode, by 
which it can be enforced. It may be by 
action, or by entry, or retainer. But It Is 
always contemplated by law, that there is 
some mode, by which it may legally be en- 
forced. Generally speaking. It Is used as a 
phrase less extensive than that of title; and 
is applied to cases, where a right of action 
subsists. Co. liitt. 345a, 345b; Sheppard's Epit- 
ome, Droit, p, 466, A person's estate is there- 
fore often said to be turned to a right, when It 
can be recovered only by an action, as in cases 
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of descents after a dis-seisin, where, as Lord 
Coke says, jus desceudit et non terra. Co, 
JLitt. 345b. And I am not aware, that in any 
exact legal sense a right can be said to 
subsist upon a contract, where the law has 
taken away all the power of enforcing its 
obligation by any remedy. 

The eases already cited, with reference to 
the effect of discharges under laws of in- 
solvency and bankruptcy, proceed upon this 
distinction. Where the insolvent laws mere- 
ly discharge the person, leaving the effects, 
future as well as present, liable for the debt, 
the discharge cannot be pleaded as a bar 
to any action in a foreign court The rea- 
son is, that there remains some remedy; 
there is not a total, but a partial extinction 
of remedy; it is gone in personam, but not 
in rem. But where the effects, as well as the 
person, are discharged, as in cases of bank- 
rupt laws, there the discharge is held a 
universal bar; and the reason is, that it ex- 
tinguishes all remedy of every kind, and 
consequently, in a legal and exact sense, all 
right Now it seems to me, that the doctrine 
here proceeds upon a plain principle. Where 
the lex contractus leaves any right of action, 
foreign courts may enforce that right, ac- 
cording to their own local remedies and 
modes of proceeding. Where no right of ac- 
tion subsists by the lex contractus, foreign 
courts do not enforce the original obligation, 
because it is gone, and to enforce it, would 
be to create a new obligation, and not to 
recognize a subsisting one. Now this is pre- 
cisely the case in respect to statutes of lim- 
itation of the lex loci contractus, where they 
have actually and completely run against a 
contract. The laws extinguish the remedy 
in every form, at the option of the debtor; 
and this right, or presumption of extinction, 
ought to go with him every where, and to 
be recognized every where. If it be said, 
that the remedy being gone does not by 
the lex loci extinguish the right, I would 
ask, how that position is made out. It is 
precisely like the ease of bankruptcy. The 
bar in the latter case is a more positive bar; 
it does not, and cannot, suppose a real sat- 
isfaction of the debt for then payment might 
be pleaded. The contract may be revived by 
a new promise, and it rests in the option 
of the debtor to plead it or not. It runs, 
therefore, in a perfect parallel with the case 
of the statute of limitations; and is not 
distinguishable from it, except that in the 
one case, all remedy is extinguished after the 
lapse of a certain time, and in the other, im- 
mediately upon the operation of the law 
upon the case of bankruptcy. The doubt, 
which I ventured to throw out in the case of 
Van Reimsdyk v. Kane [Case No. 16,871], 
as to the distinction between them, asserted 
by the current of authorities, still remains 
with me; and I am not yet able to perceive, 
that the distinction is in principle sound. 

The doubt, which still presses on my mind, 
and the reasoning, which has been suggest- 



ed in aid of that doubt, are not without coun- 
tenance from civilians, and seem at least, 
in times past, to have divided their opinions. 
I do not know that Casaregis has given any 
express opinion. After having adverted to 
the common distinction between the con- 
sti'uction of conti'acts, and the mode of pro- 
ceeding judicially to enforce them, he says: 
"Oui distinctio adstipulatur altera, quod, aut 
disseritur de qualitatibus et conditionibus 
contingentibus in ipso contractu et tempore 
contractus, prout in present!, et tunc in- 
spieiendus sit locus contractus; aut de qual- 
itatibus contingentibus post contractum ex 
negligentis vel mora et tunc inspiciendus sit 
locus, ubi ilia mora contracta est" Casare- 
gis, Disc. p. 179, § 60. It is not quite clear, 
what defence or delay, which should bar 
the right, is here alluded to; but he seems 
to consider generally, that if by such neg- 
ligence or delay the contract be once gone 
by the lex loci, it affects the contract every 
where. There is certainly an obscurity in 
the phraseology, which does not permit us 
to reason with perfect certainty as to his 
views. Domat says, "a creditor loses his 
debt for having omitted to demand it within 
the time limited by prescription, and the 
debtor is discharged from it bj' the long 
silence of his creditor." 1 Domat (Strahan's 
Translation, Ed. 1737) bk. 3, p. 464, § 4, art 1. 
And again, "there is yet another use of 
prescription, in which possession is not nec- 
essary, which is that of annulling the rights 
and actions, which one has ceased to exer- 
cise during a time sufficient for prescribing. 
Thus a creditor loses his debt and all rights 
and actions are lost, although those, who 
are debtors, possess nothing, if a demand 
is not made of the debt, or if one ceases to 
exercise his right during the time regulated 
by law." Id. bk. 3, p. 4S6, § 4, art. 10. This 
language is exceedingly strong and direct, 
and shows that Domat contemplates, that 
the right to the debt in a legal sense is lost 
by the prescription, and this not in a par- 
ticular place, for he annexes no qualifica- 
tion, but generally; in other words, that it 
is legally discharged. Erskine in his Insti- 
tutes (Ersk. Inst, Ed. 1812, bk. 3, tit 7, § 48) 
says, "if in the case of an English debt 
which is in. their law ' limited to a short 
prescription, but not in ours, an action shall 
be brought in Scotland, by the creditor, for 
payment after the years of the English lim- 
itation shall have elapsed, the English stat- 
ute, which is of no proper authority in the 
courts of Scotland, cannot be regarded as 
an extinction of the claim. Nevertheless, it 
ought in equity to be regarded as a presump- 
tion, that the debt is paid, if the creditor 
shall not elude it either by direct evidence 
or contrary presumptions. It is hard to 
quote any decisions of our supreme court, 
In support of what has been obsei*ved on this 
head, to which contrary decisions may not 
be opposed. But these and other rules re- 
lating to it are laid down with great pre- 
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•cision, and the contrary judgments censured 
by the author of the Principles of Equity. 
Kaimes, Eq. blr. 3, c. 8, § 6. By the latest 
decision, the court of sessions "have made 
the law of Scotland, the rule of their judg- 
ment" Thus fai' the text And the editor 
-of the last edition states, "the same has 
since been repeatedly found, and cites the 
<;ases. It is to be ohserved, however, he adds, 
that in all these eases, the debtor had left 
England within the period of the statutory 
-limitation, so that the court had no other 
rule than the Scots' prescription to go by. 
In two still later cases, in 17S6 and 1792, 
which he cites, the Scots' prescription was 
tinally overruled. So that it would seem by 
the latest Scotch decisions, the prescription 
-of the lex contractus, and not that of the lex 
fori, is now the established rule. After such 
-a variety of fluctuating decisions at a bar 
and bench so distinguished for learning and 
talent and discrimination as those of Scot- 
land, one may venture to maintain, that all 
reasoning and principle are not necessarily 
-on one side of this question, without the 
Imputation of exti'eme rashness of assertion. 

If, therefore, the question were now en- 
tirely new, and I were called upon to settle 
it upon principle, I confess, that the inclina- 
tion of my own mind, would strongly lead me 
to adopt the following propositions. 1. That 
Tvherever a right to a debt exists by the lex 
loci contractus, although a remedy in per- 
sonam be taken away, that right may be en- 
forced in a foreign tribunal by any remedy, 
which its own modes of judicial proceeding 
authorize, and exclusively by such remedy. 
2. That where all remedies are barred, or 
-discharged by the lex loci contractus, and 
have operated on the ease, there the bar 
may be pleaded by the debtor in a foreign 
tribunal, to repel any suit brought to enforce 
the debt 3, That where all remedies are 
barred by the lex loci contractus, there is a 
virtual extinction of the right in that place, 
which ought to be recognized in every other 
•tribunal, as of equal validity. 4. That if the 
prescription by the lex loci conti-actus be 
longer than that of the lex fori, the latter 
may be pleaded in bar to a foreign contract. 
If it applies to foreign contracts; and that 
-this does not on principle suppose, that the 
foreign prescription may not also be a well 
bounded bar to the suit 

But I do not sit here to consider, what iii 
theory ought to be the true doctrines of the 
law, following them out upon principles of 
Tphilosophy and juridical reasoning. My hum- 
bler and safer duty is to administer the law 
.as I find it and to follow in the path of au- 
thority, where it is clearly defined, even 
though that path may have been explored by 
guides, in whose judgment the most implicit 
•confidence might not have been originally re- 
posed. 

It does appear to me, that the question now 
before the court has been settled, so far as 
it could be, by authorities, which the court 



is bound to respect The error, if any has 
been committed, is too strongly engrafted in- 
to the law, to be removed without the intex-- 
position of some superior authority. Besides 
the incidental recognitions already referred 
to in other writers, Huberus and Voet speak 
strongly on the point The former puts this 
example: "Frlsius in Hollandia debitor fac- 
tus ex causa, mercium particulatim vendita- 
rum, convenitur in Frisia post biennium. 
Opponit praescriptionem apud nos in ejus- 
modi debitis receptam. Creditor replicat, in 
Hollandia, ubi contractus initus erat, ejus- 
modi praescriptionem non esse receptam, 
proinde sibi non obstare in hac causa. Sed 
aliter judicatum est, &c. Ratio haec est, 
quod praeseriptio et executio non pextinet ad 
valorem contractus sed ad tempus et modum 
actionis iustituendae," &c. 2 Huberus, lib. 1, 
p. 540, tit 3, § 7. It is true, that Huberus 
here applies his doctrine to the ease of a 
prescription of the lex fori, {as to which, I 
entirely agree with him); but it is apparent 
from the whole scope of his reasoning in 
his celebrated chapter de conflictu legum, 
that he meant to exclude the application of 
the prescription of the lex loci contractus. 
Voet is more direct: "Si praescriptioni im- 
plendae alia prefinita sint tempora in loco 
domicilii actoris, alio in lobo ubi reus domi- 
cilium fovet spectandum videtur tempus, 
quod obtinet ex statute loci, in quo reus com- 
moratur." Voet ad Pand. lib. 44, tit 3, § 12. 
He does not put the case of the prescription 
of the place of the contract, but of the plain- 
tiff's domicil; but it is fairly to be presumed, 
that he supposed them to be in the same pre- 
dicament Lord Kaimes, as we have already 
seen, asserts the doctrine in the most explicit 
manner. These opinions are certainly of great 
weight, and probably indicate the doctrine 
predommating among civilians. "We may 
now look to the decisions at the common law. 
In the case of Williams v. Jones, 13 East, 
439, the question was directly made at the 
bar. Lord Ellenborough, in pronotmcing 
judgment, adverting to the argument said, 
"It is said that parties, who have conti-acted 
abroad, return to this country with the same 
rights only, which they had in the country, 
where they so contracted; and, generally 
speaking, that is so; that is, if the rights of 
the contracting parties be extinguished by 
the foreign law, upon the happening of cer- 
tain events. But here, there is only an ex- 
tinction of the remedy in the foreign court, 
according to the law stated to be received 
there, but no extinction of the right; and 
there is no law or authority for saying, that 
where there is an extinction of the remedy 
only, in the foreign court that shall operate 
by comity as an extinction of the remedy 
here also. If it go to the extinction of the 
right itself, the case may be different." The 
case, however, finally turned upon another 
point, viz, that it was within the saving of 
the statute of limitations. But the general 
doctrine stated by Lord Ellenborough is ful- 
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ly recognized by all the other judges, and 
puts an end to the question, at least in Eng- 
land. 

Then come the decisions in our own courts. 
One of the earliest cases is Nash v, Tupper, 
1 Gaines, 402, where to an action on a note, 
the plea of the statute of limitation of sis 
years of New-York, (where the suit was 
brought) was pleaded, and the plaintiff re- 
plied, that the contract was made in Con- 
necticut where the limitation was seventeen 
years. Upon demurrer to the replication, the 
court held it bad, and the plea in bar good, 
and referred to an earlier ease, where the 
same point was decided. Mr. .Tustic** Liv- 
ingston dissented from this judgment m an 
opinion expressed in his usual clear and for- 
cible manner, and illustrated his views on 
the general question with a cogency of argu- 
ment and learning, which in my humble judg- 
ment are not easUy answered. This decision 
was confirmed in Ruggles v. Keeler, 3 Johns. 
263, and the point directly adjudged, that the 
statute of limitations of a foreign state could 
not be set up as a bar to a set off, founded 
on a contract executed in the foreign state. 
The facts were special, and did not neces- 
sarily require a decision of the point in its 
most general shape. The action was on a 
note given by the defendant to the plaintiff 
Keeler, (as it should seem in Connecticut); 
it was not negotiable, but was assigned to 
one Walker, in Connecticut, and there cer- 
tain services were performed, and goods sold, 
by the defendant to Walker, while he was 
owner of the note. The suit was brought in 
the plaintiff's name for the benefit of Walker. 
It was, therefore, a ease, where the set-off 
might be justly considered as intended by 
the parties as an equitable concun-ent dis- 
charge of the note. It fell, therefore, pre- 
cisely within the doctrine asserted by Poth- 
ier. "If, says he, my debtor of a sum of 
money, before the time of the prescription 
against my claim was accomplished, and con- 
sequently before the plea in bar was ac- 
quired, had become my creditor of a like sum 
of money, and afterwards, since the time of 
prescription against my claim was accom- 
plished, should demand the payment of his; 
although I should not be allowed to bring an 
action against him for mine, I should be al- 
lowed to oppose it to him as a set-off (com- 
pensation) against his. This is according to 
the maxim of the doctors, 'quae temporalia 
sunt ad agendum perpetua sunt ad excipien- 
dum.' The reason is, that the set-off (com- 
pensation) is made of full right, from the 
time that your claim and mine, which was 
not yet prescribed, were mutually set off and 
extinguished." Poth. Obi. pt. 3, e. 8, art. 1, § 
677. However, the court decided the ques- 
tion upon the broad gi-ound, stating that stat- 
utes of limitations are municipal regulations, 
founded on local policy, which have no co- 
ercive authority abroad, and with which for- 
eign or independent governments have no 
concern. The lex loci applies only to the 



validity or interpretation of conti'acts, and 
not to the time, mode or extent of the rem- 
edy. Mr. Chancellor Kent has in a very re- 
cent case sustained and explained the reason- 
ing of this decision in a very elaborate man- 
ner, and has pressed into its service, with 
his accustomed diligence, a mass of exact au- 
thority. Deeouche v. Savetier, 3 Johns. Ch. 
190, 218, &c. 

The case of Pearsall v. Dwight, 2 Mass. 84, 
decided by the supreme court of Massachu- 
setts, is directly in point There the defend- 
ants pleaded the statute of limitations of 
New- York to a contract made in New-York. 
The court held the plea bad; and Chief Jus- 
tice Parsons, (himself a great authority,) in 
delivering the opinion of the court said, "the 
law of the state of New- York will therefore 
be adopted by the court, in deciding on the 
nature, validity and construction of this con- 
tract. This we are obliged to do by our 
laws. So far the obligation of comity ex- 
tends, but it extends no farther. The form 
of the action, the course of judicial proceed- 
ings, and the time, when the action may be 
commenced, must be directed exclusively by 
the laws of this commonwealth." 

It appears to me, that these authoritiPR -ire 
too stringent and obstinate to be easily re- 
sisted. I confess myself unable to resist the 
conclusion, that they demonstrate the present 
question to be entirely at rest in the princi- 
pal state tribunals, where the parties dwell, 
and by whose laws they are to be governed. 
I feel myself, therefore, constrained to say, 
that the plea in bar is bad, and must be over- 
ruled. 

There is another objection to the plea, (in- 
dependent of the general ground) which has 
been already alluded to, and which, if that 
ground were tmtenable, might well induce a 
question of the validity of the plea. It is, 
that the statute of limitations of New- York 
does not appear to have run against the ac- 
tion, while the parties were citizens of that 
state. But it is unnecessary to dwell on this 
objection, as the plea cannot otherwise be 
sustained. Plea adjudged bad. 



Case No. 8,S70. 

LB HOY et al. v. DELAWARE INS. CO. 

[2 Wash. C. C. 223.3 i 

Circuit Court D. Pennsylvania. Oct Term, 
1808. 

Practice at Law — New Coukt in Deolaratioit 

— CosTisuANCE — After Commission to Take 

Testisiont, New Witness Found— Surprise. 

1. Where the plaintiffs had filed a new count to 
their declaration, to which no plea had been en- 
tered, the court granted a continuance of tiie 
cause. 

2. The plaintiffs issued a coraraission to take 
testimony abroad, and the defendant joined in the 

1 [Originally published from the MSS. of Hon. 
Bushrod Wasmngton, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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same, by filing cross-interrogatories; but the 
plaintiffs afterwards found a witness to prove the 
facts they desired to establish by the commission, 
and abandoned it. The court said, a trial under 
these circumstances, would be a surprise on the 
defendant. 

Motion by defendant to continue the cause, 
upon the ground, that ^^e plaintiffs had ta- 
lien out a commission in this cause, and in 
anotlier of Gernport v. Union Ins. Co. [un- 
reported], on the same risk; which latter 
depositions, it had been agreed on record, 
should be read in this action. Those com- 
missions had not been returned, and were 
in fact abandoned by the plaintiffs, In con- 
sequence of their having, accidentally and 
lately, discovered, in this place, a witness 
to serve their purpose. But the defendants, 
who had joined in putting interrogatories 
under the above commission, depended upon 
the evidence to be received under them; and 
were taken entirely by surprise. Another 
reason was, that about twelve or eighteen 
months ago, the plaintiffs, after the plea of 
non infrigit, &e. pleaded, obtained leave to 
add a new one of barratry, to which amend- 
ed declaration, no new plea had been put in; 
of course, the cause was not ready for trial. 

BY THE OOITBT. The defendants would 
certainly be taken by surprise, if the cause 
were now to be brought on. But the other 
reason cannot be got over. The defendants 
should have pleaded anew, after the dec- 
laration was amended. Let the' cause be 
continued, and an eight day rule to plead be 
given. 



Case 3Sro. 8,S71. 

LE ROY V. JAMISON et al. 

[3 Sawy. 369; i 2 Cent. Law J. 685; 1 Law & 
Eq. Hep. 52.] 

Okeuit Court, D. California. June 23, 1875. 

Authority op Commtssioneb op the Geitebal 
Land Office— FixaI/ Survey op Mexioait Land 
Grant — Poblioatios of Notice — PtAOE op 
Publication Defined— Notice— "What It must 
State — Clerk's Certificate — Op What Evi- 
dence— Comsiissioner's Decision— Effect op- 
Acceptance OF Patent — ^Patent When in Con- 
dition FOR Acceptance — Oppioees' Powers 
Cease with Eecobd of Patent ^When Prior 
Application fob Patent Evidence op Ac- 
ceptance — Acceptance op Patent Waiver op 
Objections. 

1. Previous to the act of June 14, 1860 [12 
Stat. 33], vesting jurisdiction in the district 
court of the United States for California, over 
surveys of confirmed Mexican land claims, the 
commissioner of the general land office exercised 
a general supervision and control of all executive 
duties relating to private claims to land, and the 
issuing of patents therefor. Such authority was 
vested in him by the act of July 4, 1836 [5 Stat. 
107], reorganizing the general land office. It em- 
braced the examination of all surveys of such pri- 
vate claims and their correction until made con- 
formable wititi the right conferred upon the claim- 
ant by legislative act or judicial decree. This au- 
thori6^ continues imder the act of 1864 [13 Stat. 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



332]. By the act of 1860, and so long as that act 
was in force, his power in this respect was with- 
drawn. That aot established a system by which 
all surveys, when made pursuant to its require- 
ments, and advertised in a certain way, became so 
far final as to leave to the commissioner the sim- 
ple ministerial duty of issuing patents thereon. 
The course of procedure in su3i cases stated. 

2. To render a survey final under the act of 
1860, when not submitted to the district court, it 
was necessary that the publication required 
should be made, and though in issuing a patent 
upon a survey when final, the commissioner had 
a mere ministerial duty to perform, there was this 
preliminary duty cast upon him to see that the 
necessary publication had been made. The certifi- 
cate of the surveyor-general was only prima fa- 
cie evidence of the fact. 

3. By the language "place of publication," in 
the statute of 1860, requirinji the surveyor-general 
to give notices of surveys made by him by publi- 
cation once a week for four weeks in two news- 
papers, one of which was to be in a paper where 
the "place of publication" was nearest to the 
land, reference is had to the place where the pa- 
per is first issued; that is, given to the public 
for circulation, and not to the place where the pa- 
per is subsequently distributed. 

4. A notice published by the surveyor-general 
that he had examined and approved, under the act 
of 1860, of a particular randho confirmed to des- 
ignated parties, is not a compliance with the law 
requiring publication of notice that he had 

caused a survey and plat to be made of land 

confirmed; or had approved of one made by others 
under his direction. 

5. The clerk of the United States district 
court can certify to copies of papers and orders in 
his office; also, perhaps, to the absence of papers 
and orders in particular cases. His certificate is 
not evidence of any other facts stated therem. 

6. The determination of the commissioner, up- 
on receiving a survey transmitted to him as pub- 
lished, under the act of 1860, as to the regularity 
and sufficiency of the alleged publication, is con- 
clusive, unless reviewed and corrected on appeal 
by the secretary of the interior. The right of the 
commissioner, upon proper application, to recon- 
sider any matter previously determined hj him, 
must be exercised before proceedings upon tiie 
original ruling have been taken and concluded. 

7. No one can be compelled by the government 
to become a purchaser, or even to take a gift. In 
order that the patent of the government may take 
effect as a conveyance, so as to bind the party to 
whom it is executed, and transfer the title to him, 
it is essential that it should be accepted. The ac- 
ceptance by the grantee of the conveyance, where 
no personal obligation is imposed, will always be 
presumed in the absence of express dissent, when- 
ever the conveyance is placed in a condition for 
acceptance. 

[Cited in Alvarado v. Nordholt, 95 Cal. 121, 
30 Pac. 213.1 

8. The deed of the government, that is its pat- 
ent, is in a condition for acceptance when the last 
formalities required by law of the officers of the 
government are complied with. Those formalities 
consist in passing the instrument under the seal 
of the United States, and in recording it in the 
records of the land office. The record stands in 
the place of the offer or delivery in the case of a 
private deed; the instrument is thenceforth held 
for the grantee. 

[Cited in U. S. v. Schurz, 102 U. S. 399.] 
[Cited m Cruz v. Martinez, 53 Cal. 243.] 

9. With the record of the patent the power of 
the officers of the government over the instru- 
ment is gone. Whether it thereafter remain in 
the land office, or be transmitted to a local officer 
for manual delivery to the patentee, its validity 
and operation are unaffected. Its acceptance by 
tiie grantee will then be conclusively presumed. 
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unless immediately upon knowledge of its issue, 
his refusal to accept it is esplieitly declared, and 
such refusal is communicated to the land office. 

10. A previous application for a patent is evi- 
dence of its acceptance if the patent conforms to 
the application. Patents issued upon confirmation 
of Mexican grants in California are of this diar- 
acter. To obtain them is tlie object of tiie pro- 
ceedings instituted under the act of 1851, and 
when a patent is issued in conformity with pro- 
ceedings regularly taken under the act, it takes 
effect without reference to any subsequent action 
of the patentee. But if the patent be issued with- 
out a final survey conformable to the decree, its 
acceptance cannot be conclusively presumed, from 
the fact that the patentee instituted the proceed- 
ings for the confirmation of his claim. He can in 
such ease, hy prompt expression of dissent, com- 
municated to the proper department, prevent the 
patent becoming so far binding upon him as to 
preclude a re-examination of the survey as to the 
errors alleged. 

11. Objections by the patentee to the survev of 
a confirmed Mexican land claim are waived by 
his acceptance of the patent. 

This was an action to recover ttie posses- 
sion of certain real property in the county of 
Santa Barbara, and by stipulation, was tried 
by the court without the intervention of a 
jury. Both parties claimed the demanded 
premises under patents of the United States, 
issued upon the confirmation of grants of 
the former Mexican government. Both pat- 
ents covered the demanded premises. The 
patent under which the plaintiff [Theodore 
L-e Roy] claimed bears date in March, 1870, 
and the grant upon which it is founded was 
made in March, 1840. The patent under 
which the defendants [Tobias B. Jamison 
and others] claimed bears date in October, 
1873, and the grant upon Avhieh it rests was 
issued in December, 184i. The plaintiff, hav- 
ing the earlier patent and the elder grant, 
was entitled to recover, unless the validity 
of the patent, or the correctness of the sur- 
vey of the premises covered by it was suc- 
cessfully assailed. The defendants contend- 
ed that the patent was -invalid and that the 
survey was incorrect. In support of their 
position that the patent was invalid, they 
produced the opinion and decision of Com- 
missioner Drummond, of the general land 
ofiiee, made in June, 1872, directing a can- 
cellation of the patent, and the decision of 
the secretary of the interior, affirming his 
action. The following is Commissioner 
Drumm end's opinion: 

"Department of the Interior, General Land 
Office, Washington, D. 0., June 12, 1872. Sir: 
I have carefully examined the papers in the 
case of the Rancho Guadalupe, Diego Olivera 
and Teodore Arellanos confirmees, granted by 
Juan B. Alvarado, March 21, 1840, confirmed 
by the board of land commissioners for Cali- 
fornia December 6, 1853, and by the United 
States district court, September 25, 1855, and 
appeal dismissed February 5, 1857. Under in- 
structions dated January 15, 1858, from J. W. 
Mandeville, United States surveyor-general 
for California, United States Deputy Survey- 
or Brice M. Henry made a survey of this 
rancho; but, a protest against said survey 



having been filed July 6, 1859, by Diego Oli- 
vera, it was set aside and a re-survey ordered, 
which re-survey, containing 32,408.03 acres, 
was made in September, 1860, by United 
States Deputy Surveyor J. E, Terrell, and the 
survey and plat approved by Surveyor-Gen- 
eral Mandeville on the twenty-ninth of Jan- 
uaiy, 1861. This survey was, on the thirty- 
first of May, 1861, certified by said surveyor- 
general to have been published, for four suc- 
cessive weeks in the Santa Barbara Gazette, 
the first publication being on the fourteenth 
of February, 1861, and the last on the seventh 
of March, 1861; and also in the Los Angeles 
Star, the first publication being on the 
twenty-third of February, 1861, and the last 
on the sixteenth of March of the same year, 
the form of said publication being as fol- 
lows, as shown by a copy certified, in 1870, 
by United States Surveyor-General Sherman 
Day: 

" 'United States Surveyor-General's Office, 
San Francisco, Febx-uary 12, 1861. In com- 
pliance with the first section of an act of con- 
gress approved June 14, 1860 [12 Stat. 33], 
regulating surveys of private land claims, 
surveyed in pursuance of the thirteenth sec- 
tion of an act entitled "An act to ascertain 
and settle private land claims in the state of 
California," approved March 3, 1851 [9 Stat. 
631], have been examined and approved by 
me. 

" 'Name of rancho, Guadalupe. 

" 'Confirmee, Diego Olivera et al. 

***** 1): i!: 

" 'The plats will be retained in this office 
subject to inspection for four weeks from 
the date of this publication. 

" 'James "W. Mandeville, 
"'United States Sm-veyor-General,' 

"On the twenty-third of May, 1863, John W. 
Wheeler, clerk of the United States district 
court for the Southern district of California, 
certified 'that due notice by publication, in 
manner and form as required by law, has 
been made by the surveyor-general of the 
United States for the state of California, in 
the matter of the approved survey of the 
lands called "Guadalupe," confirmed to the 
claimant in the above-entitled cause of Diego 
Olivera v. U. S.,' and 'that the full period of 
sis months from and after the completion 
of said publication has elapsed, and no ob- 
jections having been made thereto or filed in 
my office, the said approved survey has be- 
come final, and the claimant therefore en- 
titled to a patent for the land therein con- 
tained.' In the same year E. P. Beale, then 
United States surveyor-general for Califor- 
nia, transmitted to this office a copy, duly 
certified. May 25, 1863, of the plat, field-notes, 
and other documents in the case, as a basis 
for the issue of a patent, and in those papers 
the surveyor-general, after stating that the 
rancho imder consideration had been sur- 
veyed in conformity with the grant and de- 
cree of confirmation, continues as follows: 

" 'I do hereby certify the annexed map to 
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be a true and accurate plat of the said tract 
of land as appears by the field notes of the 
survey thereof made by J. E. Terrell, deputy 
surveyor, in the month of September, 1860, 
under the direction of this office, which, hav- 
ing^ been examined and approved, are now on 
file therein. And I do further certify that in 
accordance with the provisions of the act 
of congress approved on the lourteenth day 
of June, 1860, entitled "An act to define and 
regulate the jurisdiction of the district courts 
of the United States in California in regard 
to the survey and location of confirmed pri- 
vate land claims," I have caused to be pub- 
lished once a week, for four weeks succes- 
sively, in two newspapers, to-wit, the Santa 
Barbara Gazette, published in the county of 
Santa Barbara, being the newspaper pub- 
lished nearest to where the said claim is lo- 
cated, the first publication being on the 
fourteenth day of February, 1861, and the 
last on the seventeenth day of March, 1861; 
also, in the Los Angeles Star, a newspaper 
published in the city and county of Los Ange- 
les, the first publication being on the twenty- 
third day of February, 1861, and the last on 
the sixteenth day of March, 1801, a notice 
that the said daim had been surveyed, and a 
plat made thereof and approved by me. And 
I do further certify that the said approved 
plat and survey was retained in this office 
dux'ing all of said four weeks, and until the 
expiration thereof, subject to inspection. And 
I do further certify that no order for the re- 
turn thereof to lie United States district 
court has been served upon me. And I do 
fui'ther certify that, under and by virtue of 
the said confirmation, survey, decree and 
publication, the said Diego Olivera et al. are 
entitled to a patent from the United States 
upon the presentation thereof to the general 
land office for the said tract of land bounded 
and described as follows, to-wit: (Here fol- 
lows the field-notes of the Terrell survey.)' 

"It appears from the foregoing that the 
Eancho Guadalupe was properly and finally 
confirmed, and that it was surveyed by Hen- 
ry, objected to, and re-surveyed by Terrell in 
September, 1860. Surveyors-General Mand&- 
ville and Beale certify that the plat and field- 
notes thereof were approved in January, 1861, 
and duly published, according to law, in the 
months of February and March of the same 
year in the Santa Barbara Gazette and the 
Los Angeles Star; and the clerk of the United 
States district court for Southern California 
certifies, in his official capacity, that aU Hie 
reauisites of the law had been complied with, 
and that the survey of the Eancho Guada- 
lupe was final by publication under the act 
of 1860. 

"So far, therefore, as the official records of 
the surveyor-general's office and courts show, 
the survey was final. It was so considered 
by this office, and a patent in accord- 
ance therewith, dated June 30, 1866, was 
prepared, signed and recorded, and sent 
to the United States surveyor-general for 



California on the second of August, 1866; 
but said patent was never delivered, the 
then owner of the rancho, John B. Ward, re- 
fusing to accept the same, alleging that the 
Terrell survey did not conform to the decree 
of confirmation, and also that it was not 
final under the act of June 14, 1869 (12 Stat. 
33), the requirements of that act with respect 
to publication never having been complied 
with. In this protest Mr, Ward alleges that 
'on the twenty-ninth day of January, 1861, 
the said surveyor-general filed in his said 
office an approval of the field-notes and plat 
of the said luncho, and that subsequently to 
such filing no publication of the notice of the 
approval was made in accordance with the 
provisions of the act of congress of June 14, 

1860, already recited.' 'That it is true that a 
notice of the approval of a plat of survey 
of a certain tract of land, known by the- name 
of Guadalupe, was published in the Los 
Angeles Star, the first publication thereof be- 
ing on the twenty-ninth of September, 1860, 
and the last on the twentieth of October, 
1860; also, in the Pacific Sentinel, the first 
publication thereof being on the twenty-first 
of September, 1860, and the last on the 
twelfth of October, 1860; but the field-notes 
and plat of the rancho, which is the subject 
of the present memorial, not having been 
approved until the twenty-ninth of January, 

1861, the publication above referred to could 
have had no application thereto, so that, in 
point of fact, no publication of the approval 
by the smrveyor-general of the field-notes 
and plat of the survey of the Guadalupe 
rancho, granted to Diego Olivera and Teo- 
dore Arellanes, has ever been made according 
to law.' 

"In support of these allegations, there were 
filed three affidavits: 

"First. An affidavit signed by John Nu- 
gent, one of Mr. Ward's counsel, in which 
it is stated that up to July, 1866, no other 
plat of the Guadalupe was ever exhibited or 
on ffle as the official plat approved by J. W. 
Mandeville, except one wkn the following 
inscription: 

" "Note.— A notice of the approval of this 
plat of survey has been published in accord- 
ance with the act of congress of June 15, 
1860, in the Los Angeles Star, the first pub- 
lication thereof being on the twenty-ninth 
of September, 1860, and the last on the 
twentieth of October, 1860; also, in the paper 
nearest the land, being the Pacific Sentinel, 
the first publication thereof being on the 
twenty-first of September, 1860, and the last 
on the twelfth of October, 1S60. This plat 
has remained in this office subject to inspec- 
tion from the date of the approval thereof.' 

"Second, An affidavit signed by Vicente A. 
Terras, who was employed on the Santa Bar- 
bara Gazette, in January and February, 1861, 
and who swears that in those months said 
paper was published in San Francisco. 

"Third. An affidavit, signed by S, B. Brink- 
erhofif, in which it is stated that said affiant 



LE ROY (Case No. 8,271) 

'was a subscriber to a paper known as the 
Santa Barbara Gazette, and that of his own 
knowledge the place of publication of said 
paper was in the city of San Francisco, and 
not in the county of Santa Barbara.' 

"Upon these affidavits, this office decided, 
in letter dated October 22, 1866, addressed 
to the United States surveyor-genei-al for 
California, that the publication was not in 
conformity with the law of 1860, and was, 
therefore, void. A new survey was ordered, 
made, and subsequently published under the 
act of 1864, approved by the commissioner 
of the general land office, and patent issued 
in accordance therewith, which patent was 
sent to the surveyor-general's office, but re- 
called before delivery. 

"Although two witnesses. Terras and 
Brinkerhoff, swear positively that the Santa 
Barbara Gazette was, in February and 
March, 1861, published in San Francisco, 
Dofia Longina Yriaite de Terras, widow of 
V. I. Torras, one of the publishers in 1861 of 
the Santa Barbara Gazette, swears that from 
January 1 to October 17, 1861, said paper 
was printed at San Francisco, and as soon 
as printed sent to Santa Barbara for distri- 
bution; and M. W. Ejmberly testified that 
during the years 1860 and 1861, there was no 
paper published in Santa Barbara county, 
except the Santa Barbara Gazette. There 
is also filed with these affidavits a copy of 
said paper, headed as follows: 'Santa Bar- 
bara Gazette. Organo de la Poblacion 
Espafiola en California. Santa Barbara, 
Jueves, 17 de Octubre de 1861.' It would 
seem, therefore, that said paper was printed 
at San Francisco, but distributed at Santa 
Barbara, and that Torras and BrinkerhofE 
must be understood as testifying in effect 
that in their opinion the place of printing 
and publication must be identical. With their 
conclusions, which seem to have materially 
affected the opinion of this office when the 
publication of the Terrell survey was reject- 
ed, r cannot agree. The paper on its face 
purports to be published at Santa Barbara, 
and it was first circulated in that county, 
and in my opinion a decision from these 
facts that said paper was published at San 
Francisco cannot be reached by an intei-pre- 
tation of the word 'published' in accordance 
with its usual and ordinary meaning, nor in 
accordance with the proper interpretation of 
the word, as used in the act of June 14, 
1860, The design of the publication pre- 
scribed by the act of 1860, was to convey to 
parties in interest notice that their claims 
had been surveyed, and to afford them an 
opportunity to file objections and contest 
said surveys; and that object was as well, 
if not better, accomplished by a publication 
in the manner stated than it could have 
been in any other manner under the peculiar 
circumstances surrounding the case. That 
would be sufficient to satisfy the require- 
ments of the spirit of the law, but in ray 
opinion the proceedings in the matter were 
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also in strict conformity with the letter of 
the act of 1860. In Worcester's Dictionary, 
'publication' is defined as 'the act of pub- 
lishing or making public,' etc.; in Webster's 
Dictionary the same word is defined as 'the 
act of publishing or making known; notifica- 
tion to the people at large, either by words, 
writing, or printing;' in Bouvier's Law Dic- 
tionary 'publication' is defined as 'the act by 
which a thing is made public,' and 'publish- 
er' as 'one who by himself or his agent 
makes a thing publicly known; one engaged 
in the circulation of books, pamphlets, and 
other papers;' and the same authority de- 
fines, 'printing' as 'the art of impressing let- 
ters; the ait of making books or papers by 
impressing legible characters.' Many other 
authorities might be added, but these are 
considered sufficient to show the marked 
difference between the generally recognized 
meaning of the words 'published' and 'print- 
ed,' and sufficient also to show that the pub- 
lication in the case under consideration was 
properly made under the law; for, while it 
is admitted that the Santa Barbara Gazette 
was printed at San Francisco, it is clearly 
shown that said paper was first 'made pub- 
lic to the people at large' (i. e., published) 
in the county of Santa Barbara. 

"The remaining objections, as heretofore 
stated, to the publication of the Terrell sur- 
vey are that said publication was not made 
in February and March, 1861, in the Los 
Angeles Star and Santa Barbara Gazette, as 
certified by the surveyor-general, but that 
the publication was made in September and 
October, 1860, in the Los Angeles Star and 
Pacific Sentinel, which publication was prior 
to the date when the plat and field-notes of 
said survey were approved, on the twenty- 
ninth day of January, 1861. In support of 
these allegations there is no evidence, ex- 
cept the affidavit of Mr. Ward, then owner 
of the rancho, and of John Nugent, one of 
Mr. Ward's counsel in the case. The first 
named does not positively admit that the 
sui-vey of the Guadalupe, Diego Olivera et 
al., confirmees, was ever published, though 
he says a certain rancho, called 'Guadalupe,* 
was published; but Mr. Nugent, in effect, 
swears that as late as July, 1866, no plat 
and field-notes of the rancho under consid- 
eration were ever exhibited as the official 
plat and field-notes approved by Surveyor- 
General Mandeville, but one which had on 
its face a note showing said publication to 
have been made in September and October, 
1860, in the Los Angeles Star and the Pacific 
Sentinel, and also showing the approval of 
said plat and field-notes to have been made 
in January, 1861. By this showing it would 
seem that, even admitting the facts set forth 
by the ranch owner and his attorney, the 
Guadalupe survey was final by publication 
so far as these objections are concerned, as 
the honorable secretary of the interior, in 
the case of the Rancho Tajauta, decided on 
the twenty-first of February, 1872, that a 
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publication by the surveyor-general that a 
•cei'tain survey had been approved was in 
itself a sufficient approval prior to publica- 
tion to satisfy, the requirements of the act of 
fourteenth of June, 1860, notwithstanding 
the plat bore upon its face an approval sub- 
sequent to said publication. But I am not 
satisfied of the correctness of the facts stat- 
ed in said affidavits, for the record evidence 
of the surveyor-general's office and the dis- 
trict court contradicts said affidavits in ev- 
eiy important particular; and let it be once 
established that the testimony, without 
cross-examination, of two interested wit- 
nesses shall be sufficient to overturn the cer- 
tificates of three sworn officials of the gov- 
ernment, two surveyors-general, and the 
clerk of a United States district court hav- 
ing jurisdiction in the matter, and the sur- 
veys of the numerous ranches considered 
final by publication are no longer fixed upon 
that firm basis contemplated by the law. 
Nothing but the most clear and positive evi- 
■dei^ce ought to be admitted to set aside 
such a record, particularly when, as in this 
case, it was acquiesced in by the parties in 
interest, at the date when it was made, and 
for years thereafter. That the Guadalupe 
rancho, Diego Olivera et al., confirmees, was 
published in the Los Angeles Star and the 
Pacific Sentinel in September and October, 
1860, is, in my opinion, not proven; neither 
Is the insinuation in Mr. Ward's protest, that 
said rancho might have been mistaken for 
some other Kancho Guadalupe, entitled to 
any weight, for there is but one rancho of 
that name confirmed to Diego Olivera et al. 
in the state of California. 

"A careful examination of the papers in 
the case upon which this office rejected the 
Terrell survey, and also the papers filed sub- 
sequent to such rejection, leads me to the 
conclusion that such action was erroneous, 
and that said survey was properly approved 
on the twenty-ninth of January, 1S61, and 
published in the months of Februaiy and 
March of the same year in the X-os Angeles 
Star and the Santa Barbara Gazette, and no 
■objections thereto having been made within 
the time allowed by law, it became final by 
publication under the provisions of the act 
of congress, approved June 14, 1860 (12 Stat. 
33). The patent executed in June, 1866, 
was therefore correctly executed, and is a 
good and valid patent for the rancho afore- 
said, and is herewith transmitted for deliv- 
ery to the party or parties properly entitled 
thereto. Said patent having been legally 
executed, the subsequent patent was with- 
out authority of law, and therefore void ab 
initio, and, being now in the possession of 
this office, will be canceled. 

"You will give notice of this decision to all 
parties in interest, allowing sixty days from 
date of notice for appeal to the honorable 
•secretary of the interior, at the expiration of 
which time, if appeal be taken, you will for- 
ward all the papers in the case, as in other 



cases of appeal; and if no appeal be taken, 
you will so notify this office. 

"Very respectfully, Willis Di-ummond, Com- 
missioner." 

They also produced an indorsement of that 
commissioner upon the patent, declaring its 
cancellation. It is as follows: "Canceled, 
see decision dated June 12, 1872, of general 
land office, affirmed by the honorable secre- 
tary of the interior, j>Iarch 26, 1873. WiUis 
Drummond, Commissioner. General Itand 
Office, April 10, 1873." For other facts, see 
Le Roy v. Clayton [Case No. 8,268]. 

Subsequently, on the twenty-third of the- 
same month, this cancellation was revoked 
by order of the secretary of the interior, 
and the revocation is also indorsed upon the 
patent. The secretary states, in his com- 
munication to the commissioner, that the 
revocation was directed to enable the claim- 
ant to appear in court, and correct what he 
asserts to have been an error committed 
against his rights, and not for the purpose of 
revoking or altering the decision made. In 
connection with these documents, which 
were admitted subject to the objection of 
the plaintiff, the defendants produced anoth- 
er patent to the same parties, issued in June, 
1866, which is referred to in the decision of 
Commissioner Drummond, and this patent, 
they contend, was the only valid patent 
which could be issued of the premises con- 
firmed under the Mexican grant to Olivera 
and Arellanes, from whom the plaintifiO de- 
raigns his title. That grant was of a rancho 
or tract of land known by the name of Gua- 
dalupe. It was presented to the board of 
land commissioners in 1852, was confirmed 
by the board in 1853, and by the decree of 
the district court of the United States in 
1857. This decree became final by stipula- 
tion of the attorney-general, abandoning an 
appeal taken from it to the supreme court 
of the United States. 

In September, 1860, the claim thus con- 
firmed was surveyed under instructions of 
the surveyor-general for California, by his 
deputy, Terrell, and the survey and plat of 
the premises were approved by him on the 
twenty-ninth of January, 1861. On the thir- 
ty-first of May following, that officer filed 
in his office a certificate to the effect that the 
rancho confirmed had been surveyed; and 
that the survey and plat were approved by 
him. on the day mentioned; that he had, 
during the previous February and March, 
caused to be published once a week for four 
weeks successively, in two newspapers, to 
wit: the Santa Barbara Gazette, published 
in the county of Santa Barbara, and the Los 
Angeles Star, published in the city and coun- 
ty of Los Angeles, a notice that the land had 
been thus surveyed, and that the survey and 
plat had been approved by him; that the sur- 
vey and plat were retained in his office dur- 
ing the four weeks, subject to inspection; 
and that no order for their return to tlie 
United States district court had been served 
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upott him. At the time the survey and plat 
thus mentioned were made, and this certifi- 
cate was filed, J. W. Mandeville, Esq., was 
the surveyor-general of California. On the 
twenty-fifth of May, 1863, nearly two years 
after this paper was filed, Edward P. Beale, 
Esq., who was the successor in office, as sm-- 
veyor-general, of Mandeville, transmitted to 
the commissioner of the general land office 
at Washington a copy of the plat of the tract 
surveyed, with the certificate contained in 
the ahove opinion of Commissioner Drum- 
mond, that he had caused the puhlication of 
notice that the survey of the tract had been 
made, in the Santa Barbara Gazette and Los 
Angeles Star, as stated in the certificate of 
his predecessor. The new surveyor-general 
evidently copied the language of his prede- 
cessor, and inadvertently ascribed to himself 
an act which could only have been done by 
that officer. Upon the transcript of the pro- 
ceedings for the confirmation of the claim 
and this certificate of Surveyor-General 
Beale, a patent was issued from the general 
land office to the confirmees of the grant, on 
the thirtieth of June, 1866, signed by the 
president, under the seal of the United 
States, and recorded in the proper records of 
the land office. This patent was, in Au- 
gust, 1866, transmitted to the surveyor-gen- 
eral of California, to be delivered to the par- 
ties entitled to its possession. Immediately 
upon receiving notice of its issue, John B. 
Ward, at the time the owner of the prem- 
ises, and entitled to the patent, refused to ac- 
cept it, alleging that the survey of the prem- 
ises did not conform to the decree of con- 
firmation, and was not final under the act of 
1860, as the requirements of that act with 
respect to publication had not been complied 
with. Soon afterwards, he presented to 
Commissioner Wilson, of the general land 
office, certain documentary evidence, to es- 
tablish his allegations, accompanied with a 
petition that the patent might be recalled 
and a new survey ordered. That evidence 
showed that the Santa Barbara Gazette, in 
which publication was made, was printed 
and published in the city of San Francisco, 
and not in the county of Santa Barbara. 
The evidence at least satisfied the commis- 
sioner that the publication was not made in 
conformity with the law of 1860, and also, 
that the survey was erroneous. The patent 
of 1866 was accordingly recalled by him, and 
a new survey ordered, under the act of 1864. 
Such survey was made in 1867, and duly ad- 
vertised; and was forwarded by the sur- 
veyor-general, with his approval, to the com- 
missioner. Upon this survey a new patent 
was, on the eighteenth of March, 18(0, is- 
sued to the same parties as the original pat- 
ent, signed by the president under the seal of 
the United States, and recorded in the prop- 
er records of the land office. This patent 
was then forwarded by the commissioner by 
mail to the sru:veyor-general of California, 
for delivery to the party entitled to its pos- 



session. Some days afterwards, and before 
its arrival in California, the commissioner 
telegraphed to the surveyor-general to re- 
turn the patent, and it was accordingly re- 
turned. Two years afterwards, in June, 
1872, Commissioner Drummond, the succes- 
sor of Commissioner Wilson, reviewed the 
latter's action, had in 1866, in directing the 
new survey, and his subsequent action in is- 
suing a new patent, and, as shown by his de- 
cision above given, held that such action 
was without authority and void; that the 
Terrell survey of 1861 was conclusive, and 
accordingly directed a cancellation of the 
second patent, and in its place a delivery to 
the patentees of the recalled patent of lo66. 
Evidence was also given as to the boundary 
line dividing the grants upon which the two 
patents were issued, which is sumciently 
stated in the opinion of the court. The case 
was held under advisement for some weeks, 
when judgment was rendered in favor of the 
plaintiff. 

John B, Felton and Wm. H. Patterson, for 
plaintiff. 

Gray & Haven, D. M. Delmas, and S. F. 
Lieb, for defendants. 

FIELD, Circuit Justice. If the facts stated 
in the opinion of Commissioner Drummond 
annexed to the patent of 1870 cannot be con- 
sidered as facts in evidence, there is nothing 
before the court impairing the validity of 
that patent. The indorsements on the copy 
produced show a revocation by the secretaiy 
of the cancellation directed by the commis- 
sioner; and if titles can be affected in this 
irregular way, can be divested and reinvested 
by indorsements of the officers of the land 
office upon its records, the revocation is of 
equal validity with the cancellation. The 
case, as thus presented, would be that of two- 
patents to the same parties, the second cover- 
ing a larger tract than the first, with the ad- 
mission of counsel that the second was issued 
upon allegations by the owner of error in the 
survey of the premises covered by the first, 
and of its insufficient publication under the- 
act of 1860. Without other knowledge on the- 
subject we could not say that the second 
patent was invalid. Cases may often occur 
where a second patent would be necessary to 
prevent gross wrong to the patentee. If, foi- 
instance, a con^rmation and a survey em- 
braced three distinct tracts, and by mistake 
the survey returned and the patent issued 
covered only two of them, we do not see why, 
upon a proper presentation of the fact, and 
application of the claimant, the commissioner 
might not issue a second patrait, either for the 
omitted "tract or one embracing the three 
tracts together. The administration of the 
land department would be very defective if a 
mistake of this kind could not be remedied 
upon the consent of the parties before the ac- 
ceptance of the patent had rendered the pro- 
ceeding a closed transaction. 
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If, then, any consideration is to tie given to 
the argument of counsel, that the second pat- 
ent in the case was properly cancelled be- 
cause the first patent was conclusive of the 
rights of the patties, the facts stated in that 
opinion must be treated as in evidence; they 
were apparently so regarded by counsel on 
the argument, and for the present we shall 
so treat them. 

We are therefore required for the disposi- 
tion of the case to consider the validity of the 
action of the two commissioners of the gen- 
eral land office;— that of Wilson in cancelling 
the patent of 1866 and issuing the one of 1870; 
and that of Drummond in annulling the ac- 
tion of Wilson and directing cancellation of 
the patent of 1870. 

Previous to the act of June 14, 1860, the 
commissioner of the general land office exer- 
cised a general supervision and control of all 
executive duties relating to private claims to 
land and the issuing of patents therefor. 
Such authority was vested in him by the act 
of July 4, 1836, reorganizing the general land 
office. It necessarily embraced the examina- 
tion of all surveys of such private claims and 
their correction, until made conformable with 
the right conferred upon the claimant by leg- 
islative act or Judicial decree. The surveys 
of private land claims under Mexican grants 
in California, were thus subject to his con- 
trol. He was invested with this necessary 
power to prevent the consequences to individ- 
uals, as well as to the public, of accident, in- 
advertence, irregularity or fraud. Castro v. 
Hendricks, 23 How. [64 tJ. S. ] 443. His duty 
In these cases was to compel conformity in 
the survey made with the decree of confirma- 
tion, where that contained a description of 
the land sufficiently specific to guide the sur- 
veyor, but if it contained no such description, 
then to compel a survey in a compact form, 
so far as such compactness was consistent 
with the natural features of the country, and 
the previous selection of the confirmee as 
shown by his residence, cultivation and sales. 
This authority of the commissioner continues 
under the act of 1864. But by the act of 1860, 
and so long as that act was in force, his pow- 
er in this respect was withdrawn. 

That act established a system by which all 
surveys, when made pursuant to its require- 
ments, and advertised in a certaui way, be- 
came so far final as to leave to the commis- 
sioner the simple ministerial duty of issuing 
a patent thereon. It provided that the sur- 
veyor-general, when he had caused, in com- 
pliance with the thirteenth section of the act 
of 1851, a private land claim to be surveyed, 
and a plat thereof to be made, should give 
notice that the same had been done, and that 
the plat and survey were approved by him, 
by publication once a week for four weeks in 
two newspapers, one of which was to be in a 
paper "where the place of publication was 
nearest to the land," and the other in a paper 
published in San Francisco, if the land was 
situated in the Northern district of California, I 



f and inl/os Angeles, if situated in the Southern 
district. The act also provided that, until the 
expiration of the publication, the survey and 
plat should be retained in the surveyor-gen- 
eral's office subject to inspection; that upon 
the application of any party whom the dis- 
trict court or a judge thereof, should deem to 
have such an interest in the survey and loca- 
tion of a land claim, as to make it just and 
proper that he should be allowed to intervene 
for its protection, or on motion of the United 
States the district court should order the sur- 
vey and plat to be returned into court for ex- 
amination and adjudication; that when thus 
returned notice should be given by public ad- 
vertisement, or in some other form prescribed 
by rule, to all parties interested, that objec- 
tion had been made to the survey and loca- 
tion and admonishing them to intervene for 
the protection of their interests; that such 
parties having intervened might take testi- 
mony and contest the survey and location, 
and that on hearing the allegations and 
proofs, the court should render its judgment 
approving the survey, if found to be accurate, 
or correcting or modifying it, or annulling it 
and ordering a new survey, if found to be er- 
roneous, and generally to exercise control over, 
the survey until it was made to conform to 
the decree of confirmation. 

And the act then declared that when after 
publication, as thus required, no application 
was made for an order to return the survey 
into coTirt, or the application was refused, or 
if granted the court had approved the survey 
and location, or reformed or modified it and 
determined the true location of the claim, it 
should be the duty of the surveyor-general to 
transmit, without delay, the plat or survey of 
the claim to the general land office; and that 
the patent for the land, as surveyed, should 
forthwith be issued therefor; and that "the 
plat and survey so fimally determined by pub- 
lication, order or decree," as the same might 
be, should "have the same effect and validity 
in law, as if a patent for said land so surveyed 
had been Issued by the United States." It 
is plain, from" this language, that it was the 
intention of congress to withdraw from the 
commissioner the supervision and control of 
surveys subsequently made of private land 
claims under Mexican grants in California. 

But there was still a duty resting upon that 
officer. To render the survey final, when not 
subjected to the judgment of the district 
court (which acquired jurisdiction by a re- 
turn to it of the survey), it was necessary un- 
der the act, as already seen, that the publica- 
tion requhred should be made. This was an 
essential prerequisite to its finality; nothing 
else could be substituted for it. And though 
in issuing a patent upon a survey when final, 
the commissioner had a mere ministerial duty 
to perform, there was this preliminary duty 
cast upon him to see that the necessary pub- 
lication had been made. The certificate of 
the surveyor-general was evidence of this 
fact, but it was only prima facie evidence; un- 
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questioned, it might be taken as conclusive; 
when questioned, the commissioner could go 
behind it. The documents presented to him 
disclosed the fact that no publication of no- 
tice of the Terrell survey had been made in 
a paper published nearest the land. They al- 
lege that the Santa Barbara Gazette was, in 
January and February, 1861, published in the 
city of San Francisco, and not in the county 
of Santa Barbara, which is distant several 
hundred miles from that city. Of these docu- 
ments one was an affidavit made by a person 
employed upon the Gazette, and the other by 
a subscriber to the paper. Both of them were 
made upon personal knowledge, and were 
positive in their character. And yet an aS5- 
davit of the widow of one of the publishers 
of the paper, made four years afterwards, 
that the Santa Barbara Gazette, though 
printed in San Francisco between January 
and October, 1861, was sent as soon as printed 
to Santa Barbara for distribution, was con- 
sidered by Commissioner Drummond six 
years afterwards, suflBcient to overthrow 
these allegations. This distribution consti- 
tuted, according to his judgment in reversing 
the action of his predecessor, the publication 
of the paper in that county within the mean- 
ing of the act of congress. 

Assuming for the present that Commis- 
sioner Drummond possessed at the time au- 
thority to ar-nul the action of his predecessor, 
if deemed erroneous, we do not agree with 
him in his conclusion as to the sufficiency of 
the publication. It was not alleged in the af- 
fidavit of the widow, and it could not be pre- 
sumed from the mere heading of the paper, 
admitted to be printed elsewhere, that the 
entire issue was sent to Santa Barbara, 
though intended principally for circulation 
there. Certainly, a presumption of the kind 
was very slight ground, upon which one pub- 
lic officer could undertake to set aside the 
deliberate act of his predecessor, had years 
before, upon which rights of property rest- 
ed. The statute says that the notice must 
be published in a paper where the place of 
its publication is nearest the land, not where 
the place of its distribution is nearest. In 
one sense, a paper is published in every 
place where it is circulated, or its contents 
are made known. But it is not in that gen- 
eral sense that the language, "place of publi- 
cation," in the statute is used. That lan- 
guage refers to the particular place where the 
paper is fii'st issued, that is, given to the pub- 
lic for circulation. Nearly all the great dai- 
lies published in the city of New York are 
distributed in different parts of the country. 
Large packages of these papers are daily 
made up and immediately ti-ansmitted to Cali- 
fornia, where the packages are opened at'd the 
papers disti-ibuted. A large number of them 
in this mode, no doubt, find their way to the 
county of Santa Barbara; yet it would do vio- 
lence to our apprehension of the term to say 
that these papers are published in Santa Bar- 
bara, in the sense of the statute. No one so 



understands the term in ordinary parlance, 
and it is not used in the statute in any tech- 
nical sense. 

But there is disclosed in the opinion of Com- 
missioner Drummond, another fact, which 
makes it clear that no sufficient or legal publi- 
cation was made, at'd that is, that the notice 
published omits the material statement re- 
quired by the statute, that a survey and plat 
of the claim confirmed had been made and 
approved by the surveyor-general. All that is 
stated in the notice is that the surveyor-gen- 
eral had examined and approved of the Rancho 
Guadalupe, confirmed to Olivera and others, 
and that the plats would be retained in his 
office, subject to inspection, for four weeks 
from the date of the publication. A party 
might perhaps reasonably infer that refer- 
ence was thus intended to some survey of 
the land, but he would not be obliged to 
take notice from the statement that the sur- 
veyor-genei-al had caused a survey and plat 
to be made, or had approved of one made 
by others under his directions. 

The commissioner appears to have given 
controlling weight, in overruling the action of 
his predecessor, to the certificates of Survey- 
ors-General Mandeville and Beale, and of a 
clerk of the United States district court. The 
certificates were only prima facie evidence, and 
before the patent was issued, and afterwards, 
if the patent was properly recalled, the com- 
missioner was at liberty to go behind them, 
and inquu'e whether notices had been in fact 
published, as there stated. The certificate of 
Surveyor-General Beale, as to the publication, 
was of matters not within his personal 
knowledge. And the same may be said of the 
certificate of the clerk, so far as the acts of 
the sm-veyor-general and his publications were 
concerned; as to them it was without any 
value whatever. The clerk can certify to cop- 
ies of papers and orders in his office; also, per- 
haps, to the absence of papers and orders in 
particular cases, but that is the extent of his 
authority. His certificate would have been 
just as valuable as evidence had it related to 
the acts of the commissioner himself, and 
yet the commissioner twice refers to it as 
having some potentiality in the matter. 

But aside from all considerations of this 
kind, the ease cannot be disposed of by any 
judgment we may form of the evidence which 
controlled Commissioner Wilson. We have 
commented upon that eviden'ce because, upon 
its supposed insufficiency. Commissioner 
Drummond justified his attempted annulment 
of the action of his predecessor and the can- 
cellation of the second patent. If the patent 
of 1866 could be recalled at all, the sufficiency 
of that evidence is not a subject for consid- 
eration in this form of action, any more than 
the sufficiency of the evidence upon which 
any other step in the progress of the proceed- 
ing for a patent was taken. As we have al- 
ready stated, it was the duty of the commis- 
sioner, upon receiving a survey transmitted to 
him as published, under the act of 1860, to 
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examine into the regularity and sufficiency of 
the alleged publication. That was a matter 
submitted by the law to his determination; 
and that determination, whether correctly or 
erroneously made, was conclusive, unless re- 
Yiewed and corrected on appeal by his superi- 
or, the secretary of the interior. The com- 
missioner has undoubtedly a right within a 
reasonable period, upon proper application, 
to reconsider any matter previously deter- 
mined by him, but such right must b" exer- 
cised before proceedings upon the original 
niling have been taken and concluded. It 
would be a dangerous doctrine, creating 
great insecurity in titles, if the correctness 
of his action upon a matter over which he has 
jurisdiction could years afterwards be an- 
nulled by his successor, because of supposed 
errors of judgment, upon the sufficiency of 
evidence presented to him. And it would 
be without precedent and against principle 
for a court of law, in an action of ejectment 
upon a patent, to inquire collaterally into 
the sufficiency of such evidence to justify 
the action of the commissioner, and to sub- 
mit that question to the determination of a 
jury. The patentee, if such a proceeding 
were permissible, would find his title estab- 
lished in one ease and rejected in another, 
according to the varying judgment of dif- 
ferent juries. 

It becomes important, therefore, to deter- 
mine when a patent of the United States for 
land takes efCeet, that is, when it becomes 
operative as a conveyance and bidding upon 
both parties; and under what cu"cumstances 
it may be recalled after it has passed under 
the seal of the United States, and been record- 
ed. Some confusion has arisen in the consid- 
eration of this subject from not distinguish- 
ing between acts which bind the government, 
and acts which bind the patentee. It has been 
assumed, rather than stated, both in judicial 
decisions and in the argument of coimsel, that 
when the government is bound, the patentee 
is bound also, without reference to his assent 
on the subject; but nothing is farther from 
the fact. No one can be compelled by the 
government, any more than by an individual, 
to become a purchaser, or even to take a gift. 
No one can* have property, with its burdens or 
advantages, thrust upon him without his as- 
sent In order, therefore, that the patent of 
the government, like the deed of a private 
person, may take effect as a conveyance, so 
as to bind the party to whom it is executed, 
and transfer the title to him, it is essential 
that it should be accepted. As the posses- 
sion of property is universally, or nearly so, 
considered a benefit, the acceptance by the 
grantee of the conveyance ti-ansferring the 
title, where no personal obligation' is imposed, 
whether the conveyance be a patent of the 
government or the deed of an individual, will 
always be presumed in the absence of express 
dissent, whenever the conveyance is placed in 
a condition for acceptance. There is in this 
respect n'o difference between the patent of 



the government and the deed of a private in- 
dividual. 

The question then, in all cases is, when is 
the conveyance in a condition for acceptance 
by the grantee? What act of the grantor is 
necessary to place the instrument in' a condi- 
tion for acceptance? When in that condition 
its operation is no longer subject to the con- 
trol of the grantor; that then depends upon 
the grantee. The answer to the question' is 
not difficult. If the instrument be the deed 
of a private individual it is in a condition for 
acceptance when it is offered for delivei'y, 
that is, when the grantor has parted with its 
possession or the right to retain it, in order 
that it may be given to the grantee. Jack- 
son v. Dunlap, 1 Johns. Cas. 116; Jackson 
V. Phipps, 12 Johns. 418; Jackson v. Bodle, 
20 Johns. 184; Church v. Gilman, 15 Wend. 
656; Huliek v. Scovil, 4 Gilman, 159; Bul- 
litt V. Taylor, 34 Miss. 741. If the instru- 
ment be the deed of the government, that 
is its patent, it is in that condition when 
the last formalities required by law of the 
officers of the government are complied with. 
Those formalities consist in passing the in- 
strument under the seal of the United States, 
and in recording it in the records of the 
land office. By these acts, open and pub- 
lic declaration is made that so far as the 
general government is concerned, the title 
of the premises has been* transferred to the 
grantee. The record stands in the place of 
the offer for delivery in the case of a private 
deed; the instrument is then in a condition for 
acceptance, and is thenceforth held for the 
grantee. And so the authorities are, that the 
grantee in such case takes by matter of rec- 
ord, the law deeming, as says Mr. Justice 
Story, speaking for the supreme court, "the 
grant of record of equal notoriety with an 
actual tradition of the land in view of the 
vicinage." Green v. Liter, 8 Cranch [12 U. 
S.] 24T. 

In case of a private deed, it is essential that 
the grantor should part with its possession or 
the right to retain it, for until then he may 
alter or destroy it. But not so with the gov- 
ernment deed; with the close of the record 
the power of the officers of the govenvment 
over the instrument is gone. Whether it there- 
after remain in the land office or be trans- 
mitted to a local officer for manual delivery 
to the patentee, its validity and operation are 
imaffeeted. Its acceptance by the grantee 
wiE then be conclusively presumed, unless 
immediately upon knowledge of its issue, his 
refusal to accept it is explicitly declared, and 
such refusal is communicated to the land 
office. 

But assuming the correctness of this doc- 
trine in cases of ordinary transfers by the 
government of property by sale or gift, it 
is argued by counsel that it has no applica- 
tion to patents issued upon a confirmation 
of Mexican grants in California. The ar- 
gument is, that the government, in dealing 
with claims to land under these grants, acts 
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as a sovereign over a subject •within its ex- 
clusive jurisdiction; and, that in the dis- 
charge of its treaty obligations, it has de- 
clared in what manner such claims shall be 
presented; by what officers their validity 
shall be tested and location determined, and 
by what document the result of the proceed- 
ings, when favorable to the claimant, shall 
be authenticated. The patent, it has de- 
clared, shall be issued by the commissioner 
when its tribunals have adjudged that the 
claim is valid, and its officers have correctly 
surveyed it. The claimant, say the coun- 
sel, cannot prevent the agents of the govern- 
ment from performing the duties which the 
law has imposed upon them. He is as pow- 
erless to prevent the issue of the patent as 
he was to annul the survey or control the 
decree. The law commands the commission- 
er to issue the patent, and with the dis- 
charge of that duty the confirmee cannot in- 
terfere. No act of the latter can enlarge 
or abridge the commissioner's powers. And 
hence the efficacy of the patent in these 
cases does not depend upon the acceptance 
of the patentee. 

The argument is plausible, but not sound; 
it proceeds upon the assumption that an ac- 
ceptance of the patent must be by assent sub- 
sequent to its issue. But subsequent assent is 
not essential. A previous application for a 
patent is as persuasive evidence of its ac- 
ceptance as any subsequent assent; that is, 
if the patent conforms to the application. 
Patents issued upon confirmation of Mexican 
grants in California are of this character. 
To obtain them is the object of the proceed- 
ings instituted under the act of 1851. The 
claimant asks in effect that his claim may be 
recognized and confirmed by an appropriate 
decree; that then a survey conforming to 
such decree may be made in the mode pre- 
scribed by law, and that a patent thereupon 
be issued to him. When a patent is thus 
issued it will take effect without reference 
to any subsequent action of the patentee. 
He has in advance, by his proceedings, sig- 
nified his acceptance. But on the other 
hand, if the patent in such case be issued 
without a final survey, that is, one deter- 
mined in the prescribed mode to be conform- 
able to the decree, its acceptance cannot be 
conclusively presumed, from the fact that 
the patentee instituted the proceedings for 
the confirmation of his claim. He asked 
what the law authorized him to have, and 
so far as the law is disregarded in the sur- 
vey he stands free as to his acceptance of 
the result. He can in such case, by prompt 
expression of dissent, communicated to the 
proper department, prevent the patent be- 
coming so far binding upon him as to pre- 
clude a re-examination of the survey as to 
the errors alleged. 

Such was the case with the patent of 1866; 
it was issued upon the supposition that the 
sui-vey had become final by proper publica- 
tion. The owner of the claim insisted that 



no such publication had been made, and that 
the sui-vey was not therefore final and bind- 
ing upon him, and was in fact erroneous, 
and on that ground refused at once to accept 
the patent, and asked for a new survey. 
The commissioner of the general land office 
was, upon this refusal and petition, at lib- 
erty to look again into the alleged finality 
of the survey, that is, into the sufficiency of 
the publication, for on no other ground than 
its insufficiency could he depart from the 
survey returned. The proceeding was one 
between the patentees and the government, 
and if the patentees, before accepting the 
patent, consented that the regular officer of 
the govei'nment might go behind the record 
and re-examine the matter which had been 
by law intrusted to him, and correct an error 
which had been committed, by accident, in- 
advertence, or otherwise, we do not jter- 
ceive how any third paiiy can object, and 
assail the second patent on that ground. 
If the defendants, or other third parties, 
have superior rights to those of the paten- 
tees, they are no more affected by the cor- 
rection of the error in the sui-vey than they 
would have been had the error never been 
committed. And if they have no such su- 
perior rights they cannot, upon any just prin- 
ciple of law or morals, contend that the er- 
ror committed to the injury of the patentees 
or their successor in interest, shall be for 
ever irreversible. This is not a case where 
any doctrine of estoppel for alleged acts or 
conduct of the parties applies. 

The proceeding is not in principle essen- 
tially different from the correction of a deed 
of a private person. If the deed is accepted 
when tendered, the transaction is closed; the 
title has passed, and any subsequent altera- 
tion of the instrument, or its destruction, 
cannot affect the grantee's title. But if not 
accepted when tendered, the deed may be 
corrected by the grantor, until it meets the 
views of the grantee. The only difference 
between the two cases arises from the fact 
that whilst the individual grantor is not re- 
stricted in his alterations, the officers of 
the government, acting under the law, can 
only, even by consent of the patentee, go 
behind the record to correct an error com- 
mitted to his injury in disregard of rights 
secured to him by the law. The Terrell sur- 
vey not having become final, and the com- 
missioner being satisfied that it was erro- 
neous, a new survey was properly ordered, 
vmder the act of 1864, which was then alone 
applicable. It is conceded that the subse- 
quent proceedings, including the issue of the 
patent of 1870, were in accordance with its 
provisions. Our conclusion is, that the pat- 
ent of 1866 was lawfully recalled, and that 
the patent of 1870 was properly issued, and 
is a valid instrument, binding both upon the 
government and the patentees and their suc- 
cessor in interest. After it was recorded, 
the officers of the government were power- 
less to change it or cancel it, without the 
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consent of its owner. It was then his muni- 
ment of title, and he was entitled to its pos- 
session whenever demanded. 

The grant, upon which the patent held by 
the defendants is founded, was of a raneho 
known as "I^a Punta de la Laguna," ad- 
joining the Raneho Guadalupe. It was pre- 
sented to the board of land commissioners 
in 1852, was confirmed by that tribunal in 
1854, and by the decree of the district court 
of the United States in 1857. This decree, 
like that in the Guadalupe case, became final 
by stipulation of the attorney-general, aban- 
doning an appeal taken from it to the su- 
preme court of the United States. In Sep- 
tember, 1860, the claim confirmed was sur- 
veyed, under instructions of the surveyor- 
general for California, by the same deputy 
who surveyed the Guadalupe raneho, and the 
survey and plat were approved, as in that 
case, on the twenty-ninth of January, 1861, 
and a similar certificate of publication of 
notices of the survey and plat, in the same 
papers, and for the same period, was filed 
by the surveyor-general, on the thirty-first 
of May, 1861. From some unexplained 
cause, the survey and plat do not appear to 
have been forwarded to the general land of- 
fice, for a patent, until 1873, for the certifi- 
cate of the original by the surveyor-general, 
incorporated into the patent, is dated in 
July of that year. The patent, as already 
stated, was issued^n October, 1873. What- 
ever defect existed in the publication of no- 
tices of the survey and plat, in the Santa 
Barbara Gazette, in the Guadalupe case, ex- 
isted in this case. No objection, however, 
appears to have been taken before the gen- 
eral land office on that ground, and objec- 
tions to the survey of that character were 
obviated by the acceptance of the patent. 
The demanded premises are covered by this 
patent We have, then, the ease of two pat- 
ents regularly issued, each embracing the 
land in controversy. We must, therefore, 
look behind them, to the original grants, to 
ascertain which of them carried the better 
right to the premises. As already said, they 
adjoin each other; the eastern line of one 
is the western line of the other. If we can 
find this line, the difficulty is, of course, 
solved. The grant of the Guadalupe raneho 
only designates generally the location of the 
land, without giving any specific bound- 
aries, but in Apyil, 1840, which was the 
month following its issue, possession was 
officially delivered to the grantee by the 
magistrate of the vicinage, a proceeding nec- 
essary, under the law of Mexico, to a com- 
plete investiture of title, and called, in the 
language of the country, juridical possession. 
This proceeding involved a measurement of 
the land, and its segregation from the public 
domain. A record of the proceeding, show- 
ing the measurement and the boundaries es- 



tablished, was made, and a copy is produced 
in evidence. 

The grant of the Raneho La Punta de la 
Laguna describes the land granted as bound- 
ed by various designated ranches. In Jan- 
uary, 1845, juridical possession of these prem- 
ises was also given to the grantees by a mag- 
istrate of the vicinage*. A record of this 
proceeding was also preserved, and a copy 
is in evidence. These records were before 
the land commission, and the United States 
district comrt when the grants were eon- 
firmed, and in the decrees of confirmation 
the boundaries there given are followed. 

If, now, we look at the decree in the case 
of the Raneho of La Punta de la Laguna, 
we find the dividing line between it and 
the Raneho Guadalupe thus described: "Com- 
mencing on the top of the Lomas de la Larga, 
and running northerly over the plain, cross- 
ing the middle of the laguna, the distance 
of ten thousand two hundred varas to the 
Cuchillo de Nipomi, where two roads ascend, 
and where a stake was driven as a bound- 
ary." The different objects here stated have 
all been identified. The position of the top 
of the Lomas de la Larga is admitted to be 
at a live oak marked on the survey; the 
laguna, of course, lies where it always did; 
and the point where the stake mentioned was 
driven has been shown. The line thus giv- 
en is the one laid down in the new survey 
of the Guadalupe raneho upon which the 
patent of 1870 was issued. We are satis- 
fied that it is the true line. It would serve 
no useful purpose to go minutely into an ex- 
amination of the evidence presented against 
this view. It is sufficient to observe that it 
has not ci*eated any - serious doubt in our 
minds as to the correctness of this line. 
This conclusion disposes of the question of 
eonfiict of boundaries. 

It is admitted that the defendants, except 
such as disclaimed, were in the possession 
of the premises in controversy at the com- 
mencement of the action; but there is no 
evidence of their possession at any previous 
period. There is, therefore, no basis laid 
for the recovery of any other than mere 
nominal damages for the alleged previous 
possession; and none, accordingly, will be 
awarded. 

The plaintiff must have judgment for the 
possession of that portion of the demanded 
premises which is covered by the patent of 
1870, with one dollar damages. Counsel for 
the plaintiff will, within ten days, prepare 
special findings in the case, and submit them 
to the court for settlement, upon notice to 
the counsel of the defendants; otherwise, a 
general finding will be filed. 

[For another case by the same plaintifE in the 
same court, decided by Circuit Judge Sawyer, 
in which he sustains the patent of March 1, 
1870, against defendants claiming under pre- 
emption, see Case No. 8,268.] 
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Case No. 8,S72. 

LE ROY T. REEVES, 

[5 Sawy. 102.] i 

Circuit Court, D. California. March 4, 1878. 

Void Tax Deed— Tax Sale to Pakty in Posses- 
sion Ineffectual— Statute op Limita- 
tions— DlSABILlXr. 

1. A tax deed of a sberifE made in pursuance of 
a sale under a judgment for taxes reciting a sale 
of real property to the highest bidder, where the 
statute only authorized a sale of the smallest 
portion of the property which any one would 
take and pay the judgment and costs, is void 
upon its face. 

[Cited in Mora v. Munez, 10 Fed. 637.] 

2. Where a party is in possession of and claim- 
ing title at the time when a tax levy is perfected, 
and the tax becomes delinquent, and when judg- 
ment for the tax is rendered, it is his duty to pay 
the tax. He cannot under such circumstances ac- 
quire an outstanding title by neglecting to pay the 
tax or judgment, und purchasing at tlie sale for 
taxes under the judgment. 

3. "Where a right of action to recover land ac- 
crues during the minority of the owner, the stat- 
ute of limitations of California does not begin to 
run against the action till the owner attains ma- 
jority. 

4. In such case the owner upon attaining ma- 
jority may convey the land, and the grantee may 
maintain an action against the disseisor entering 
during the minority of the owner, at any time 
within five years after the disability terminates. 

This is an action to recover possession of 
the east half of lot seven, in the block 
bounded by L and M and Fourth and Fifth 
streets, in the city of Sacramento. On April 
23, 1802, Mary A. "Wallace acquired the title 
to the locus in quo, through sundi-y mesne 
conveyances from John A. Sutter, the orig- 
inal grantee, under a Mexican grant. Said 
Mary A. "Wallace was born on May 2, 1857. 
She consequently attained her majority in 
May, 1875 — eighteen being the age of ma- 
jority in California for females. On May 
6, 1870, she conveyed to the plaintiff, [Theo- 
dore] Le Roy. On December 23, 1804, the 
people of the state of California recovered 
a judgment for the sum of seventeen dollars 
and twenty-nine cents taxes for the year 
1863, and twenty dollars and twenty-six 
cents costs against Mary A. "Wallace, the 
premises in question, eight lots in block be- 
tween X, Y, Twenty-First and Twenty-Sec- 
ond streets, and eight lots in ulock between 
G, H, Twenty-Eighth and Twenty-ximth 
streets. The lots are wholly disconnected, 
and lie in different parts of the city. The 
judgment-roll does not show whether the as- 
sessments and taxes were levied separately, 
or as a single tax upon the whole as one lot. 
The allegations of the complaint and the 
judgment are for a single sum in solido. A 
certified copy of the judgment and order of 
sale having been issued to the sherm, he 
sold thereunder the whole of said premises 

1 [Reported by K S. B. Sawyer, Esq., and here 
reprinted by permission.] 



in a body to Eli Mayo for forty-eight dol- 
lars and fifteen cents, on Februaiy 6, 1865. 
On August 7, 1865, there having been no re- 
demption from the sale, the sheriff executed 
and delivered to Mayo, the purchaser, a deed. 
of the entire premises so sold, in which deed, 
he states the sale to Mayo for forty-eight 
dollars and fifteen cents, and recites there- 
in, "he being the highest bidder, and that be- 
ing the largest sum bid for said property at 
such sale;" and nowhere stating any offer 
to sell any less amount than the whole. 
The deed is in the form of that adjudged 
void by the "United States supreme court in 
French v. Edwards, 13 "^^all. [80 U. S.] 506, 
On August 25, 1865, the purchaser, JIayo, 
procured from the court a wi-it of assistance 
under said judgment and sale, and by au- 
thority of said writ of assistance, on the- 
next day, August 26, he was put in posses- 
sion of the premises now in question by the 
sheriff of the county. On August 6, 1866, 
the people recovered another judgment 
against the premises now in question and: 
John Doe and Richard Roe, being fictitious 
names, for the sum of twelve dollars and 
five cents taxes for the year 1865, and nine- 
teen dollars and ninety-three cents costs. 
Upon a certified copy of this judgment and 
order of sale, the sheriff again sold the 
premises in question to said Eli Mayo for 
forty-three dollars and two cents; and there 
having been no redemption, the sheriff exe- 
cuted a deed to said Mayo in pursuance of 
the sale, on March 25, 1867, in which it is- 
recited that he sold the premises "for the 
sum of forly-three dollars and two cents, 
that being the amount of said judgment and 
costs, and the best bid therefor;" and said 
land so sold being the smallest quantity that 
any purchaser offered to take and pay said, 
judgment and costs. He does not, however, 
say that he offered to sell to the party who- 
would take the smallest part of the land, 
or any part less than the whole. Said Mayo- 
conveyed to the defendant [John H.] Reeves, 
on December 17, 1875. The defendant 
Reeves claims title under those tax sales.. 
He also sets up the statute of limitations, 
claiming that he and his grantor. Mayo, 
have been in possession, claiming adversely; 
under those deeds for a period of more than 
five years prior to the commencement of his- 
action. 

P. Dunlop, for plaintiff. • 
L. D. Latimer and A. O. Freeman, for de- 
fendant. 

SA"WYER, Circuit Judge. The first tax 
sale and the sheriff's deed in pursuance 
thereof require no discussion; for it is al- 
ready authoritatively settled by the supreme 
court of the United States in French v. Ed- 
wards, that they are void upon the face of 
the deed. 13 Wall. [80 U. S.] 506. The sale 
and deed in that ease arose in the same 
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county under the same statute, and the deed 
was in form precisely similar to the one in 
question. In that case, also, the premises 
consisted of one continuous tract of land. 
In this the lots were in three different dis- 
connected blocks, lying remote from each 
other in different parts of the city. The tax 
seems to have been levied in solido. At all 
events such was the judgment, and the sale 
appears to have been of the whole in solido 
as one lot. It may well be doubted whether 
a valid judgment could be rendered in this 
form ehai'ging the tax properly levied upon 
one lot, as a lien upon another distant and 
distinct lot, and enforcing it by a proceeding 
in rem against the latter. Thei-e was no 
personal service of process, so as to author- 
ize a personal judgment against the owner; 
and the tax was not assessed against the 
owner by name. But, however "this may be, 
the deed is void on the grounds fully stated 
in the case cited. It is insisted by the de- 
fendant's counsel, that the point upon the 
invalidity of the deed on its face cannot be 
insisted on, because no objection was made 
to the Introduction of the deed in evidence. 
But the deed being in evidence the question 
arises as to its effect. The deed is a fact in 
the case; but it appears upon its face to be 
void. Hence it passes nothing to the de- 
fendant or his grantor. It might as well be 
claimed that a piece of blanlj; paper put in 
evidence passed the title, because no objec- 
tion was made to its introduction. There is 
nothing in this point. 

Conceding for the purposes of this case, 
that the second tax levy, judgment, sale, 
and deed, are regular in form upon their 
face, another question arises. Immediately 
upon obtaining his first tax deed, Mayo ob- 
tained from the court in the case a writ of 
assistance, and under that writ he was put 
in possession under his deed. He took pos- 
session, and thencefoi-th continued in pos- 
session claiming title under this deed. He 
was in possession before the tax duplicates 
for that year were perfected, at the time 
when the suit for the taxes was com- 
menced and the judgment obtained, and 
when the tax sale took place. The tax, it is 
true, was in form against unknown owners; 
and the suit and judgment against fictitious 
persons and, the land, and not against either 
him, or the real owner by name. But he 
was enjoying the possession obtained by a 
writ of assistance under a judicial proceed- 
ing against the owner claiming title under 
his said tax deed, which took effect by rela- 
tion from the date of the sale, February 6, 
1865, before the lien for taxes of that year 
attached; and the tax under which the sec- 
ond sale was made, if valid at all, was as 
vaixd against his interest as against the real 
owner, to whose rights he claimed to have 
succeeded; and it was his duty to pay the 
taxes of that year. It is settled in this 
state, that a party occupying such a relation 
to the land cannot omit to pay the taxes 
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duly levied upon it, allow it to go to a sale 
and purchase in either himself or through 
another an outstanding title. Such a pro- 
ceeding is but an indirect mode of paying 
the taxes, which it is his duty to pay him- 
self, without suit, and the law will not toler- 
ate his acquisition of the title of another in 
this mode through his own wrong. Barrett 
V. Amerein, 36 Cal. 326; Ooppinger v. Rice, 
33 Cal, 424, 425; Bernal v. Lynch, 36 Cal. 
146; Eeily v. Lancaster, 39 Cal. 356; Moss 
V. Shear, 25 Cal. 45. 

The next question arises under the statute 
of limitations. Under section 328 of the 
Code of Civil Procedure: "If a person en- 
titled to commence an action for the recov- 
ery of real property * * * be at the time 
such title first descends, or accrues « * « 
within the age of majority, » * * the 
time during which such disability continues 
is not deemed any portion of the time in this 
chapter limited for the commencement of 
such action." And this has always been, 
substantially, the statute, with only changes 
in the form of expression. At the time of 
the entry of defendant's grantor, and of the 
accruing of the action, Mary A. Wallace was 
an infant just entering upon the ninth year 
of her age. She did not attain her majority 
until May, 1875. The complaint was filed 
May 15, 1876— a few days more than a year 
after the disability ceased. The defendant 
while admitting that the action would not 
have been barred had the title remained in 
!Mary A. Wallace, and the action been 
brought by her, insists that this disability is 
a personal privilege which was only avail- 
able to herself in person, and that her gran- 
tee is not protected. I can perceive no prin- 
ciple upon which such a proposition can be 
sustained. The bar of the statute is a crea- 
ture of the statute, and is just such, and no 
other, as the statute makes it An adverse 
possession for the period prescribed vests a 
title in the possessor. Arrington v. Liscom, 
and cases there cited, 34 Cal. 365. But until 
the adverse possession has continued for the 
full period prescribed, the title of the owner 
is in no way affected. It is as- perfect up to 
the last day as on the first. Under the stat- 
ute in question the time did not begin to run 
until Mary A. Wallace attained her ma- 
jority. She had the absolute dominion of 
the property— a perfect title — in no way im- 
paired or affected by the statute of limita- 
tions at the time she conveyed to plaintiff; 
and plaintiff took a clear title. Any other 
construction would materially affect the 
rights of Mary A. Wallace— in reality con- 
fiscate her property; for the defendant at 
that time had been in possession more than 
five years; and if she could not sell the land 
and convey a title, she would be deprived of 
the benefit of one of the most important 
elements of property— the jus disponendi — 
often the only quality which renders it avail- 
able, or of any really practicable value. 
Her title to the land was perfect, and what- 
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ever title she bad, she could, and did, convey 
to the plaintiff. He took the land subject 
only to such rights as the defendant had ac- 
quired by virtue of an adverse possession 
from the time Mary A. Wallace attained her 
majority. If any authority is needed for so 
plain a proposition it will be found in the 
eases of Ford v. Langel, 4 Ohio St. 466, and 
Huls V. Buntin, 47 111. 401. There must be 
a finding and judgment for plaintiff, and it 
is so ordered. 
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Case "No. 8,S73. 

liE ROY V. WRIGHT et al. 

[4 Sawy. 530,] i 

Circuit Court, N. D. California. Aug. 12, 1864. 

Appeal Opens the Whole Issue — ^Possession op 
Real pKOPERTr G-jves Dse op Same — Courts 
OF Equity will not Injois Theeatened Tres- 
pass. 

1. An appeal to the district court of the United 
States from a decree of the board of land com- 
missioners created under the act of 1851 [9 Stat. 
631], confirming a claim under a Mexican grant 
in California, opens the whole issue for consid- 
eration. The case is to be heard in the district 
court de novo, upon the papers and testimony used 
before the board, and such further evidence as 
either party may produce. 

[Explained in San Francisco v. U. S., Case No. 
12,316. Cited in Grisar v. McDowell, Id. 5,- 
832.] 

2. Where the title to real property is in dispute 
between two claimants, and one of them takes 
possession of the property, he will not be injoined 
from its occupation and the erection of buildings 
thereon before the title is judicially determined. 

3. Courts of equity will not ordinarily interfere 
to injoin the commission of a threatened trespass 
to real property, unless the trespass be one going 
to the destruction of the substance of the estate, 
such as the extracting of ores, the cutting down 
of timber, the digging of coals and the Hke. The 
jurisdiction of the court, in such cases, is as- 
serted for the preservation of the property pending 
proceedings at law for the determination of the 
title. 

[Cited in Brhardt v. Boaro, 113 U. S. 539, 5 
Sup. Ct. 566.] 

[Cited in Newali v. Staffordville Gravel Co. 
(N. J. Ch.) 13 Atl. 271; Hunt v. Steese, 75 
Cal. 624, 17 Pac. 922.] 

Suit in equity to restrain the defendants 
[George Wright and others] from entering 
upon certain real estate in San Francisco, al- 
leged to be the property of the complain- 
ant [Theodore Le Roy], and appropriating 
it to the use of the United States. 

B. S. Brooks and George E. Whitney, for 
complainant. 
Delos Lake, U. S. Atty., for defendants. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



FIELD, Circuit Justice. This is a suit to 
restrain the defendants from entering upon 
certain real estate situated at a place known 
as Black Point or Point San Jose, in the city 
of San Francisco, alleged to be the property 
of the complainant, and appropriating it to 
the use of the United States. The complain- 
ant, or his immediate grantor, has been in 
possession of the premises in question for 
several years, and claims to be the owner in 
fee of the same, deriving his title from the 
city of San Francisco by virtue of the or- 
dinance of the common council for the settle- 
ment of land titles in the city, passed on the 
twentieth of June, 1855, commonly known as 
the "Van Ness Ordinance," and the act of the 
legislature of the state confirmatory thereof. 

The defendants, who are officers of the 
army of the United States, and acting under 
the orders of the secretary of war, have 
taken possession of an adjoining tract of 
land at the same Black Point, and com- 
menced the erection of fortifications for the 
general government thereon; and they de- 
clare their intention to take like possession, 
under the same authority, of the premises 
in question, and to appropriate them for the 
erection of barracks and other buildings re- 
quired in connection with the fortifications. 

The complainant, therefore, invokes the 
authority of the court to restrain such appro- 
priation until compensation to him for the 
property is previously made. 

The defendants controvert the complain- 
ant's claim of ownership; they deny that the 
land is private property, and insist that it is 
the property of the United States, upon 
which the complainant has intruded without 
color of right. The question of title is thus, 
at the outset, raised in the case. And the 
documents produced by the complainant as 
evidence of his title, so far from establish- 
ing the title in him, show conclusively that 
the title is a matter in controversy now un- 
der consideration in a judicial proceeding 
pending before the district court of the Unit- 
ed States. The complainant, as we have 
stated, derives his title from the city of San 
Francisco, through the operation of the Van 
Ness ordinance. At the time that ordinance 
was passed, there was much diversity of 
opinion among the members of the profes- 
sion as to the title of the land embraced 
within the limits of the charter of 1851; 
some of them holding the land to be public 
property of the United States, and others 
holding that the title was in the city, as 
successor of a Mexican pueblo established 
and in existence at the date of the acquisi- 
tion of the country. The ordinance was 
passed to meet both of these views. The 
first section was framed upon the supposi- 
tion that the land above the natural high- 
water mark of the bay belonged to the Unit- 
ed States, and it provided for the entry of 
the same at the proper land-office. It does 
not appear from the evidence before us, that 
any entry was ever made as thus provided; 
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or that the price per acre required by law, 
was ever tendered to render the entry, if 
raade, effectual. Besides, there is evidence 
In the case tending to show that if the land 
embraced within the city limits belonged to 
the United States, that portion which con- 
stitutes Blacli Point (sometimes called Point 
Jose or San Jose,) was, as early as 1850, ex- 
empted and reserved from sale for public 
purposes. There is on file in the office of 
the surveyor-general of California, a notice 
from the commissioner of the general land- 
office at "Washington, bearing date on the 
twenty-fourth of June, 1851, informing the 
surveyor that such reservation had been 
made by President Fillmore on the sixth of 
November of tlie previous year. 

The second section of the ordinance was 
framed upon the supposition that the city 
possessed the title to the lands within the 
•corporate limits, and by its provisions she 
relinquished and granted all her title and 
•claim thereto, with certain exceptions, to the 
parties in the actual possession thereof, by 
themselves, or tenants, on or before the first 
■of January, 1855, provided such possession 
was continued up to the time of the inti'o- 
duction of the ordinance in the common 
council, or, if interrupted hy an intruder 
•or trespasser, had been or might be recover- 
ed by legal process. The party through 
whom the complainant traces his title was 
in such possession of the premises in ques- 
tion, and hence acquired whatever title the 
city possessed at the passage of the or- 
dinance. The city then asserted title as 
successor of the pueblo to four square 
leagues of land. She had presented her claim 
for tlie same to the board of land commis- 
sioners, created under the act of congress 
of March 3, 1851, and the board, in Decem- 
bei', 1854, had confirmed the claim to a por- 
tion of the four square leagues, including 
the premises in" question, and rejected her 
•claim to the residue. From this action of 
the board an appeal was taken, by the filing 
of a transcript of the proceedings and de- 
cision of the board with the derk of the dis- 
trict court The appeal was by the statute 
for the benefit of the party against whom 
-the decision was rendered— in this case, of 
both pai-ties— of the city, which claimed a 
larger quantity of land than that confirmed; 
.and of the United States, which denied the 
-claim of the city altogether; and both par- 
ties gave notice of their intention to pros- 
ecute the appeal. Subsequently, in Febru- 
ary, 1857, the attorney-general withdrew the 
.appeal on the part of the United States, and 
upon the stipulation of the district attorney, 
the district court, in March, 1857, ordered 
the appeal to be dismissed, and gave leave 
to the city to proceed upon the decree of the 
commission as upon a final decree. The 
counsel of the complainant regards this de- 
cree as closing the controversy between the 
city and the United States as to the land 
.to which the claim was confirmed. But in 



this view he is mistaken. Had the city also 
withdrawn her appeal such result would 
have followed. But this course the city de- 
clined to take. She continues to prosecute 
the appeal for the residue of her claim to the 
four square leagues. 

This leaves open the whole issue with tht 
United States. The proceeding in the districc 
court, though called in the statute "an ap- 
peal," is not, in fact, such. It is essentially 
an original suit, in which new evidence can 
be given, and in which the entire case is to 
be tried over. This was expressly held in the 
case of U. S. v. Ritchie, 17 How. [58 U. S.] 
533. In that case it was contended that the 
act of congress, in prescribing an appeal 
from the board of commissioners to the dis- 
trict coui't was unconstitutional, as the 
board was not a court under the constitution, 
and could not be invested with any portion 
of the judicial power conferred upon the 
generai government; but the supreme court, 
JUr. Justice Nelson delivering the opinion, 
said: "That the suit in the district court is 
to be regarded as an original proceeding, the 
removal of the transcript, papers and evi- 
dence into it from the board of commission- 
ers, being a mode of providing for the insti- 
tution of the suit in that court The transfer, 
it is true, is called an appeal; we must not, 
however, be misled by a name, but look to 
the substance and intent of the proceeding. 
The district court is not confined to a mere 
re-examination of the case, as heard and 
decided by the board of commissioners, but 
hears the case de novo upon the papers and 
testimony which had been used before the 
board, they being made evidence in the dis- 
trict court, and also upon such further evi- 
dence as either party may see fit to pro- 
duce." 

The district court then, as thus held, 
"hears the case de novo." Every question 
raised before the commissioners may be rais- 
ed again before the district court. No fact 
is concluded by the decree of the board. It 
follows, from this view of the case, that the 
title to the premises in question is far from 
being settled, that it is, in fact, a matter 
now pending for determination in a judicial 
proceeding between the city and the United 
States. 

S^ov is the case of the complainant aided 
by the recent act of congress "to expedite 
the settlement of titles to lands in the state 
of California." By that act. the right and 
title of the United States to the lands within 
the corporate limits of the city, as defined by 
the charter of ISol, are relinquished and 
granted to the city for the uses and purposes 
specified in the Van Ness ordinance, subject 
to ceitain exceptions and reservations, among 
which are all sites or other parcels of land 
which had been previously, or were then, "oc- 
cupied by the United States for military, na- 
val, or other public uses," or which might be 
designated by the president within one year 
after the return to the general land-office of 
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an approved plat of the exterior limits of 
the city. 

The title being in dispute, there is no 
ground for considering the question of com- 
pensation. The case is one where, upon the 
complainant's own showing, a mere naked 
trespass is threatened— the entry by the de- 
fendants upon the premises, and the erection 
of buildings thereon. The ancient doctrine 
of equity was not to interfere in such case, 
even where the title was undisputed, but to 
leave the party to his legal remedy. And 
even after the doctrine had been modified 
in later cases, if the title to the property 
were disputed, that fact was regarded as 
sutticient to exclude the jurisdiction of the 
court. In Pillsworth v. Hopton, 6 Ves. 51, 
l-rord Eldon stated that he remembered be- 
ing told from the bench, in early life, "that 
if the plaintiff filed a bill for an account, 
and an injunction to restrain waste, stating 
that the defendant claimed by a title ad- 
verse to his, he stated himself out of court 
as to the injunction." And in the case of 
JNorway v. Eowe, 19 Ves. 147, which arose 
several years afterward, the same distin- 
guished chancellor observed that the court 
had certainly proceeded to extend injunc- 
tions to trespass, but he did not recollect 
that it was ever granted on that head, where 
the fact of the plaintife's title to the prop- 
erty was disputed by the answer. The an- 
cient doctrine in this respect has been great- 
ly modified, and it is the common practice 
at this day for the court to issue injunctions 
where the title is in dispute. But in such 
instances a stronger and clearer case of ir- 
remediable mischief must be presented than 
where the title is indisputed. The trespass 
threatened must be one going to the de- 
struction of the substance of the estate, such 
as the extracting of ores, the cutting down 
of timber, the digging of coals, and the like. 
The jurisdiction of the court in these cases 
is asserted for the preservation of the prop- 
erty pending proceedings at law for the de- 
termination of the title of the parties. 
Jerome v. Ross, 7 Johns, Ch. 332; West v. 
Walker, 2 Green, Ch. [3 N. J. Eq.] 282; Ker- 
lin V. West, 3 Green, Ch, [4 N. J. Eq.] 452; 
U, S. V, Parrott [Case No, 15,998]; Perry v. 
Parker [Id. 11,010]. 

In the ease at bar, the alleged trespass 
threatened will not produce irreparable mis- 
chief or tend to the destruction of the inher- 
itance. The barracks and other buildings 
which the defendants propose to construct, 
will not impair the value of the property, at 
least to such an extent that an adequate 
remedj^ may not be obtained in the ordinary 
com'se of the law. The bill must be dis- 
missed, and a decree to that effect will be 
entered, 

[For another action by the same plaintiff 
nsainst defendants who claim under the Van 
Ness ordinance, see Case No, 8,266.] 
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Case No, 8,374. 

LESASSIER et al.v.The SOUTHWESTERN. 

[2 Woods, 35.] 1 

Circuit Court, D. Louisiana, April Term, 1874. 

Sales— Stoppaoe ix Tbaksitu— Transfer of Bill 
OF Lauisg as Collateral. 

A transfer of a bill of lading, as a mere collater- 
al to previous obligations, without anything ad- 
vanced, given up or lost, on the part of the 
transferee, does not constitute snch an assijniment 
as will preclude the vendor of the goods from ex- 
ercising the right of stoppage in transitu. 
[Cited in The Vidette, 34 Fed. 397.] 
[Cited in Loeb v. Peters, G3 Ala. 244; Skilling 
V. Bollman, 73 Mo. 671; Goodwin v. Massa- 
chusetts Loan & Trust Co., 152 Mass. 200, 
25 N. E. 104.] 

[Appeal from the district court of the United 
States for the district of Louisiana.] 
In admiralty. 

H. T, Hays, J. H. New, and Percy Roberts, 
for libellants. 
Wm. M, Randolph, for claimants. 

BRADLEY, Circuit Justice. The libel in 
this case must be dismissed. The goods, for 
the nondelivery of which by the steamboat 
the libel was filed, were seized by the vendors 
under the right of stoppage in transitu. The 
objections raised against the existence of the 
right, in this case, do not seem to me to be 
suflieient. 

First. It is insisted that Barnett was the 
shipper of the goods; in other words, that 
the goods had been delivered to him by the 
vendors in Shreveport, and that he had ship- 
ped them, though using the names of Dur- 
ham, Howell & Co. It is true, that Barnett, 
in his testimony, speaks of his having ship- 
ped the goods. But he does not say that he 
shipped them in the name of Durham. Howell 
& Co. He gives no such explanation of the bill 
of lading. The bill, therefore, stands as a very 
strong fact against that view of the case. 
Prima facie, the bill shows the real trans- 
action as against the steamer. In addition to- 
this, it is in evidence that Durham, Howell & 
Co. brought the bill of lading to the office of 
Lesassier & Wise, and left it there for Bar- 
nett, the consignee, thus showing that they 
had shipped the cotton to his order. This cir- 
cumstance corroborates the legal effect of the 
bill itself, Barnett's idea, that he shipped the 
cotton, is a very natural one under the cir- 
cumstances. He procured it to be shipped, 
and, as between him and Lehman, Abrams & 
Co., to whom he intended to transfer it, he 
may be regarded as substantially the shipper. 
But in the eye of the law Durham, Howell & 
Co. were the shippera. 

Second. It is contended that Barnett was 
not insolvent when the property was stopped 
by Durham, Howell & Co. His check for 
the cotton was not paid. That, certainly, was 
one pretty strong circumstance, though not 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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conclusive. But it seems that lie was, in fact, 
insolvent at the time. He has never settled 
his obligations then outstanding. Cotton was 
falling and he was largely obligated on cot- 
ton, Lesassier & Wise seem to have thought 
his situation such as to Justify their being 
considerably alarmed. I think he was insol- 
vent. 

■ Third. It is contended that the delivery of 
the bill of lading by Isaacs, at the instance of 
Barnett, to Lesassier & Wise, to enable the 
latter to protect themselves, was such a trans- 
fer of It as cut off the right of stoppage in 
transitu. I do not tliinli so. Lesassier & 
Wise advanced nothing, and gave up noth- 
ing, in consideration of this delivery. They 
simply took it as an additional provision 
against possible Idss on their outstanding ob- 
ligations for Barnett. It was a plank seized 
hold of by them to enable them to better pro- 
tect themselves against the hazard of past 
transactions. It can m no sense be regarded 
as so much received in payment of indebted- 
ness due. It was not so regarded by them at 
the time. They were not then sure that Bar- 
nett would owe them in the final result of 
existing speculations. Biit they feared he 
would. And they naturally desired to have ad- 
ditional security, A transfer of a bill of lad- 
ing as a mere collateral to previous obliga- 
tions, without anything advanced, given up or 
lost, on the part of the transferee, does not 
constitute such an assignment as wUl preclude 
the vendor of the goods from exercising the 
right of stoppage in transitu. 

In my judgment the decree of the district 
court must be afarmed and the libel dismissed 
with costs. 
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Case No. 8,S75. 

LESLIE V. GLASS. 

LESLIE V. KEYSEE. 

[Taney, 422.] i 

Circuit Court. D. Maryland. April Term, 1840. 

Shipping — Liability of Owner pou Debts of 
BoiLDEu — Deolaratiok that He will, Pat — 
Assignment by Builder of Interest — Liabil- 
ity OF Assignee— Property in Bhip Building 
— Lien on Vessel. 

1. In general, the party for whom a vessel is 
built, under a contract with a shipwright, is not 
liable for the debts contracted by the shipwright 
on account of the vessel; in sudi cases, the con- 
tracts for work or for materials are usually 
made by the shipwright for himself and on his 
own account, in order to fulfil his agreement 
witt the party for whom the ship is built. 

2. Where both parties reside in Maryland, and 
the ship is built there, the mechanics and material 
men have no lien upon her. 

3. Where the party for whom a vessel is built 

Kays the money to the shipwright, according to 
is contract, he is entitled to the delivery of the 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 
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vessel, and holds her free and discharged from 
any claim against the vessel, or against himself 
personally, on account of work done or materi- 
als furnished for the shipwright. 

4. In ordinary cases of this deseripfion, gen- 
eral declarations made by the party for whom the 
vessel is built, after the work is done or the ma- 
terials furnished, that he will pay all bills against 
the ship, will not bind him, and cannot be en- 
forced in a court of justice. 

5. Such promises made after the work is done, 
are without consideration, and cannot, on that ac- 
coimt, be enforced in a court of justice. 

6. But if, whilf* the vessel is being built, the 
person for whom she is being built, makes advan- 
ces to the shipwright beyond the sums mentioned 
in their contract, and takes from him an assign- 
ment of all his "right, title and interest in the 
vessel, as she advances in construction, together 
with all materials collected and to be collected 
for the same," and conceals the fact of such as- 
signment, with a view to preserve the ship- 
wright's credit, and enable him, under such false 
credit, to obtain work and materials for the ves- 
sel, without subjecting the assignee to responsi- 
bility for the same, this would constitute a de- 
sign which a court of justice can never sanction. 

7. The effect of such an assignment would be 
to divest the shipwright of all interest in the ves- 
sel; she would become from that moment the 
exclusive property of the assignee, not by way of 
mortgage, but absolutely; all the work already 
done upon her. as well as all that should be aft- 
erwards done, would be for his use and benefit; 
and all the materials already purchased, or after- 
wards to be purchased, became his property as 
soon as they were delivered. 

8. Although the creditors, at the time the ac- 
counts were created, supposed that the shipwright 
still retained his interest in the vessel, and that 
he was dealing with them on his own account, 
still, all the work done, and materials furnished, 
after tiie date of the secret assignment, were for 
the use of the assignee alone, and justice requires 
tliat he should pay .the value of them; and this 
constituted a sufficient and valuable consideration 
to support his promise to pay, 

9. Since, by virtue of the transfer, the assignee 
obtained all the materials which had been al- 
ready bought, whether worked up or not, and also 
the benefit of all the labor which had. been al- 
ready bestowed upon the vessel, there existed a 
sufficient consideration, in relation to the ante- 
cedent portions of the work and materials, as well 
as the subsequent, 

10. The taking of certain bills receivable, or his 
own note, from the phipwri^ht. hy one of the cred- 
itors, wh'lp in ignorance of the secret transfer, 
would not impair his right to proceed against the 
assignee, in the event of the security so taken 
turning out to be worthless. 

11. The extent of the shipwright's property in 
the vessel before the assignment, cannot affect 
the principle upon which the case is to be decided, 
if he had an interest to any extent; whatever 
that interest was, it passed out of him by the 
assignment, and the vessel, as she advanced in 
construction, and the materials were collected for 
her, became the exclusive property of the as- 
signee, and the shipwright had no longer that in- 
terest in them which would have belonged to him 
by his original contract. 

[Appeals from the district court of the 
United States for the district of Maryland. 

[These were libels by John Glass and Sam- 
uel Keyser against Robert Leslie.] 

The libels in these cases were filed, the one 
on the 31st of January, and the other on the 
25th of February, 1839, to recover the value 
of labor and materials furnished the ship 
Scotia, between the months of April, 1838, 
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and January, 1839." The defendant, Leslie, 
in each case, answered the libel, and denied 
that he ever requested or contracted with 
the libellant to furnish any materials or do 
any Tvork, for or upon, or in anywise con- 
cerning said ship, since he became the owner 
of her, or at any time before; and he stated 
that he entered into a contract with "William 
F. Smith, under which, as would thereby ap- 
pear, said Smith was bound to build and fur- 
nish, and deliver to him a vessel, as therein 
specified; and the respondent exhibited, as 
part of his answer, the said contract; in pur- 
suance whereof, said Smith did build the ves- 
sel, and did receive payment for her from 
respondent, and had even received a larger 
amount from respondent than was payable 
for her, and was now liable for the excess 
to the respondent. In his answer to the libel 
filed by Glass, Leslie also suggested to the 
court, that it appeared by the contract be- 
tween Smith and himself, that the libellant 
was surety for Smith's performance thereof, 
and for saving respondent harmless In the 
premises, and so answerable for any default 
of Smith by which respondent might suffer; 
as must be the case, if said libellant could 
be entitled to recover in the present cause. 
The contract exhibited with the answers, 
was between Robert Leslie, of the first part, 
and William F. Smith, of the second part, 
ond after setting forth in detail the mode in 
which the vessel was to be built, it proceeded 
as follows: 

"The contractor on the first part (Leslie) 
engaging to pay for the same, at the rate of 
§38 per ton, Baltimore carpenters' measure- 
ment, in the following payments, viz:— $1,000 
on the 23d of May (1838), $1,500 on the 1st 
of June, and ?2,000 on the 1st of each month 
till November; the balance in two notes at 
four and six montlis from the delivery of the 
certificate. The ship to be launched on or 
before the 1st day of December, 1838, and to 
be built imder the inspection of the contractor 
on the first part; each party furnishing se- 
curity for the faithful performance of this 
contract. In witness whereof, we hereunto 
set our hands and seals, the day and year 
above named. William F. Smith. [Seal.] 
Robert Leslie. [Seal.J 
"Witness: G. W. Meyer. 
"We, the undersigned, do hereby guarantee 
the performance of the above contract on the 
part of William F. Smith. Geo. A. V. Spreck- 
elsen. Jno. Glass. 

"We, the undersigned, do hereby guarantee 
the performance of the above conti-act on the 
part of Robert Leslie. (Not signed.)" 

A decree was passed by the district court 
in favor of the libellant, in both cases [case 
unreported], and appeals were taken to this 
court. 

Charles F. Mayer, for appellant. 
Glenn and Gatchell, for appellees. 

TANEY, Circuit Justice. These two cases 
have come before the circuit court upon ap- 



peals from the district court They arose 
upon libels filed to recover money, which the 
respective libellants alleged to be due to 
them for work and labor done upon the ship 
Scotia, or for materials found for her con- 
sti-uction, at the request of Leslie. The dis- 
trict court, in each of the cases, decreed in 
favor of the libellants, and from these de- 
crees, Leslie has appealed to this court. The 
causes depend upon the same principles, and 
the decision of one must determine the other. 
The case first in order is that of Leslie v. 
Glass, in which the appellee obtained a de- 
cree in the district court for the sum of 
?757 12, with interest thereon from the 25th 
day of February, 1839, together with the costs 
of suit. 

It appeared from the testimony, that on the 
23d of May, 1838, at the city of Baltimore, 
a contract in writing was made between the 
said Leslie and a certain W. F. Smith, master 
shipwright of the said city, whereby Smith, 
for the consideration therein mentioned, en- 
gaged to build for Leslie, a ship of the di- 
mensions and kind particularly described in 
the said agreement. In consideration where- 
of, Leslie agreed to pay Smith $38 per ton, 
carpenters' measure: $1,000 on the day of 
the date of the contract; $1,500 on the first 
of June following, and $2,000 on the first 
of each succeeding month, till the 1st of No- 
vember; and the balance in two notes at 
four and six months from the delivery of 
the certificate by Smith and Leslie; the ship 
to be finished on or before the 1st of Decem- 
ber, 1838. 

The evidence shows, that although Smith 
had built smaller vessels, yet he had never 
built a ship, when he undertook the Scotia; 
and Leslie was aware of that fact. The 
usual price for a vessel of the description of 
the Scotia, at the time of the contract was 

about dollars per ton, and the sum 

agreed on by Smith of $38 per ton, was be- 
low the usual price. He did not, it seems, 
engage in the work with an expectation of 
making money by it, but he hoped to be able 
to save himself, and his main object was, 
to obtain for himsdf the character of a first- 
rate ship builder, by constructing this ship 
of the best materials and in a superior man- 
ner. Leslie appears to have been sensible of 
Smith's object, and that the price mentioned 
in the agreement was a low one, and at the 
time the written contract was signed, he 
promised Smith, verbally, to pay him a half 
a dollar per ton more than the writing called 
for. The ship was built under the inspection 
of Leslie, and the work done in the best man- 
ner and of the best materials. 

The libellant, Glass, was one of Smith's 
sureties to Leslie for the fulfilment of his 
contract. Upon the face of the paper, it 
would seem, that he signed it after Spreckel- 
sen, the other surety; and Spreckelsen, as has 
been proved and admitted, signed as surety 
at the request of Leslie, in order that he 
might exercise an influence over Smith in 
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urging on the work, but under an express 
agreement on the part of Leslie, that he 
would in no eyent hold him liable as surety. 

It appears also, that after the contract was 
signed, an alteration was made in the plan 
of the ship by Leslie, and assented to by 
Smith. She was made longer and deeper than 
the written contract called for, and her 
breadth of beam was not increased. This 
alteration was in some degree disadvantage- 
ous to Smith, and made the construction of 
tlie vessel somewhat more expensive in pro- 
portion to her tonnage, than the plan set forth 
in the written contract. The sureties do not 
appear to have been consulted in relation to 
tliis change of plan, nor to have a^ented to It. 

The keel was laid soon after the contract 
was made; but as early as July the 3d, the 
confidence of Leslie in the abilil^ of Smith to 
fulfil his agreement appears to nave been 
shaken, and being, on that day, called on by 
Smith for an advance of money, beyond the 
amount he was entitled to under the contract, 
he took from him the following assignment: 
"Received, Baltimore, July 3d, 183S, from 
Robert Leslie, the sum of one thousand dol- 
lars, on account of new ship building by me, 
as per contract; and I hereby assign over 
to Robert Leslie, all right and title to said 
ship, as she advances in construction, to- 
gether with all materials collected and to be 
collected for the same. William F. Smith." 

This assignment was kept secret, and was 
not known to the sureties of Smith, or any 
one employed in working upon the ship, or 
in furnishing materials for .her, until Smith 
stopped payment, as hereinafter mentioned. 
The work went on, after this assignment, 
as it did before, and Leslie continued to ad- 
vance money, from thue to time, in order to 
enable Smith to carry it on. The ship was 
launched about the 1st of January, which 
was one month later than the time stipulated 
In the contract; she was finished four or 
five weeks after the launch, and measured 
about five hundred and forty tons. 

The diflaeulties of Smith continued to in- 
crease from the time of the assignment 
above-mentioned; but he entertained hopes 
of being able to complete the ship, and to 
pay those who had credited him, until about 
the time of the launch, relying, as he states, 
upon the verbal promise of Leslie, that he 
should not lose by this contract. But about 
the time last mentioned, a note, which he 
had given for materials furnished for the ves- 
sel, fell due, which he was imable to take 
up, and applied to Leslie for assistance; Les- 
lie, however, refused to advance any fm-ther, 
and Smith thereupon was obliged to stop 
payment, because Insolvent, and was unable 
to go on with the work; and much more 
money was, at that time, due to the mechan- 
ics and material men, than was due from 
Leslie under his written contract 

The ship was launched about the 1st of 
January, and the situation of Smith having 
then become public, those who had worked 
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upon the ship, or furnished materials for 
her, and whose bills were yet unpaid, became 
uneasy and applied to Leslie upon the sub- 
ject He assured those who called on him 
that he would pay all just bills against the 
ship; and in various conversations with oth- 
er persons who were not interested in their 
claims, he repeatedly declared that all just 
bills against the ship should be paid, and re- 
quested one of those persons to make the 
statement known, and to defend him, if he 
heard any report, imputing to him a contrary 
intention. In a conversation with a clerk of 
Smith, the day before the ship was launxdied, 
he said, that he had agreed to pay all ther 
bills against the ship, but he would pay 
nothing more until the ship was launchea. 
It appeared from the evidence, that Smith 
had applied all the money he had received 
from Leslie toward the construction of the 
ship and the purchase of materials for her. 

The libellant Glass was employed by Smith 
to do the outside joiners' work. It was all 
done after the assignment hereinbefore men- 
tioned, according to the testimony, and a 
small portion of it, after the ship was 
launched, and after the assurances above- 
mentioned had been given by Leslie, and had 
become publicly known among the persons 
engaged upon tie ship About the month of 
January, after the ship had been launched, 
certain biUs receivable were transferred to 
Glass by Smith; but they do not appear to 
have been on account of the present claim, 
although there is some controversy on that 
point; the bills could not oe collected, and 
were returned by Glass to Smith. 

Since the ship has been completed, Leslie 
has refused to pay these libellants and ■others 
who worked upon the ship, on the ground 
that the credit was given to Smith, and not 
to him; and the question is: Is the libellant 
entitled to recover the amount from Leslie? 
In geneiral, the party for whom a vessel is 
built, under contract like the one now before 
the court, is certainly not liable for the debts 
contracted by the shipwright. In such cases, 
the contracts for work or for materials, ai-e 
usually made by the shipwright for himself 
and on his own account, in order to fulfil his 
agreement with the party for whom the ship 
is built "Where both these parties reside in 
Maryland, and the ship is built in this dis- 
trict (as is the case with the parties and the 
vessel now before the court,) the mechanics 
and material men have no lien upon her; and 
where the party for whom she is buUt, pays 
the money to the shipwright according to 
his contract, he is entitled to the delivery 
of the vessel, and holds her free and dis- 
charged from any claim against the vessel, 
or against himself personally, on account of 
work done or materials furnished for the 
shipwright The mechanics and material 
men have no equity against the party for 
whom the ship is built, under such- a con- 
tract; the credit is not given to him by the 
mechanics or material men, but to the ship- 
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Wright wlao employs them, or with whom 
they deal. 

In ordinary cases of this desciiptlon also, 
general declarations, made by the party for 
whom the vessel is built, after the work is 
done, or the materials furnished, that he will 
pay all bills against the ship, will not bind 
him, and cannot be enforced in a court of 
justice. And this is the ease, even if the 
vessel turns out to be worth much more mon- 
ey than the party paid for building her; and 
although the shipwright sinks money on his 
contract, and becomes insolvent and unable 
to pay the workmen and material men; for, 
as there is no lien on the vessel, and the 
work is done for the benefit of the ship- 
wright, and the credit is given to him alone, 
the party who has fulfilled his contract with 
him, and thereby become the exclusive owner 
of the vessel, is under no obligation, legal or 
moral, to pay the mechanics or material men, 
whom the shipwright employed in his own 
work upon the ship. Consequently, any 
promises made by this party, after the work 
is done, are without consideration, and can- 
not, on this account, be enforced in a court 
of justice. 

But the case before the court is a very 
different one from the ordinary contracts un- 
der which vessels are built. The evidence 
shows that, within a month after the ship 
was begun, Smith became involved in diffi- 
culties, and was unable to go on with the 
work, without advances from Leslie greater 
than those mentioned in the contract; when 
Smith's situation became knowm to Leslie, 
and he was called upon, early in July, to 
make those advances, it is evident, that he 
lost cpnfidenee in Smith's ability to comply 
with his engagement, and to secure himself, 
took from him the compreliensive assignment 
hereinbefore mentioned. Now, it cannot be 
doubted, that if this assignment had become 
known to the Avorkmen employed upon the 
vessel, and to the persons from whom Smith 
was procuring materials, that they, too, 
would have lost confidence in the ability of 
Smith to comply with his contracts, and 
would have required something more than 
his mere personal responsibility, before they 
bestowed their labor upon or sold materials 
for a ship, in which Leslie had acquired the 
exclusive interest, and in which Smith had 
no longer any title. 

The motive for keeping secret this assign- 
ment cannot be mistaken; it was to pre- 
serve Smith's credit, and by that means to 
enable him to go on with the ship. This 
concealment gave him a false credit, and if 
Leslie intended by that means to obtain, 
upon the credit of Smith, the labor and ma- 
terials necessary to build the ship, without 
becoming personally responsible himself, it 
was a design which a court of justice can 
never sanction; for, in this aspect of the 
case, what is the result? Leslie knew 
Smith's difficulties, and to secure himself, 
had taken an assignment of the whole inter- 
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est of Smith in the ship, "as she advanced 
in construction, together with all the mate- 
rials collected, and to be collected, for the 
same." After this comprehensive transfer 
was made, the men who furnished materi- 
als, and the men who worked on the ship, 
were still left to suppose that Smith's prop- 
erty in the vessel remained unchanged, and 
Leslie well knew that they were dealing 
with hini under that impression; and yet 
every plank that was nailed upon the sliip, 
became immediately the property of Leslie, 
as well as every pound of iron or other ma- 
terial furnished for the ship. These things 
were all, in fact, procured by Smith for Les- 
lie's use, and if Leslie did not intend to be- 
come responsible for them, and designed to 
avail himself, in this way, of the false cred- 
it which the concealment of the transfer 
above-mentioned gave to Smith, such con- 
duet on his part would have been a fraud 
upon the creditors. And if he could estab- 
lish by proof that he took the assignment, 
intending not to be responsible for the nec- 
essaiy expenses of building the ship, of 
which he had then become the exclusive 
owner, it would not strengthen his defence. 
He would be made responsible for the ben- 
efits he had received by the false credit, 
which his concealment of the assignment 
would have given to Smith. 

But it would hardly be just to the appel- 
lant, to decide the case upon this ground. 
The court is satisfied, that at" the time the 
contract was made, he supposed that Smith 
would be able tp make some money by it; 
and when he took the assignment to secure 
himself, he supposed that the cost of the ship 
would not very far exceed the amount men- 
tioned in the contract, and believed it would 
be for the advantage of Smith, as well as 
himself, to sustain Smith's credit, by con- 
cealing the assignment until the work was 
finished. The excess of the cost over the 
sum anticipated, appears to have been much 
larger than he expected; and the ship was 
hardly finished, when, notwithstanding his 
assurances that the bill should be paid, one 
of these libels was filed against him. I am 
persuaded, from a view of the whole evi- 
dence, that the present defence is owing 
more to the irritation occasioned by these 
circumstances, than to any deliberate de- 
sign to break the promises he had made, 
or to be unjust to the creditors. 

But however this may be, the legal effect of 
the assignment was to divest Smith of all 
interest in the vessel; she became, from that 
moment, the exclusive property of Leslie; all 
the work already done upon her, as well as 
all that should be afterwards done, was for 
his use and benefit; and all the materials al- 
ready purchased, or afterwards to be purchas- 
ed, became his property as soon as they were 
delivered. From the time of the transfer, 
therefore. Smith was nothing more than Les- 
lie's agent, managing Leslie's property for 
him. The assignment was not a mere mort- 
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gage, as lias been argued, but an absolute 
.transfer, and Leslie bad a rigbt, under it, to 
select the materials to be bougbt for tbe 
ship, and to designate the workmen to be em- 
ployed, and to agree on the prices to be paid; 
and whether he exercised this power in his 
own person, or allowed Smith to act for him, 
is not material to the present question. In 
either case, Leslie was, in substance, the prin- 
cipal and Smith the agent, after this assign- 
ment, and the work afterwards done, and the 
materials afterwards bought, were exclusively 
for Leslie's use. 

This being the case, the promises afterwards 
made by Leslie, are by no means promises 
without consideration. It is true, that the 
creditors, at the time the accounts were creat- 
ed, supposed that Smith still retained his 
interest in the vessel, and believed that he 
was dealing with them on his own "account; 
but it turns out that Smith had no property 
in the ship after the third, of July, and that 
Jill of the work done and materials furnished 
after that time were for the use of Leslie 
alone; and as Leslie has received all the bene- 
fit of this labor and of these materials, jus- 
tice requires that he should pay the value of 
them; and they are a sufficient and a valuable 
consideration to support the promises he after- 
wards made. 

It has been argued, that a portion of the 
libellant's claim arose before the transfer of 
the ship and materials to Leslie, and stand 
upon different principles from that part of it 
which aecnied afterwards. But assuming this 
to be the fact, yet, Leslie admitted the right 
of the libellant to the whole bill, and made 
no distinction in his promises and admissions 
between different portions of it; and since, by 
vk-tue of the transfer, he obtained all the ma- 
terials which had been already brought, 
whether worked up or not, and also the bene- 
fit of all the labor which had been already 
bestowed on the ship, undoubtedly, there is a 
sufficient consideration, in relation to the 
antecedent portions of the work and ma- 
terials, as well as the subsequent. 

These promises appear to be nothing more 
than the admissions of Leslie, of the obliga- 
tions imposed upon him by the original imder- 
standing between Smith and himself. When 
the contract was originally made, and made 
below the ordinary market price, Leslie as- 
sured Smith that he should lose nothing by 
it; he appears to have desired a fii-st rate ship, 
and he relied on Smith to build him such a one, 
in all respects, as he desired. And whUe he, 
vei7 naturally, wished to do this in an econom- 
ical manner, yet he had deteimined to spare no 
expense necessary to accomplish his object; 
hence, we find him, in the early part of July, 
as hereinbefore mentioned, advancing money 
to Smith beyond the amoimts stipulated in the 
agreement; we find these advances can-led on 
untU the vessel was completed; and instead 
of giving his notes at fom- and six months to 
Smith, for a large balance, which, according 
to the written agreement, was expected to be 
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still in Leslie's hands when the ship was 
launched, we find that he had paid, by that 
time, very nearly the whole amount in the 
agreement, and we find him actually paying 
a bill for copper, after the ship was finished, 
although the bill exceeded the small amount 
of the balance still in his hands, and due from 
him according to the written terms of the 
contract. Why should this payment have 
been made, unless he felt hhnself bound in 
justice to pay itV And how could he be 
bound to pay, unless it was procured for his 
use, eitlaer by himself in person or thi-ough 
the agency of Smith? In either case, the 
claim stood upon the same footing with the 
other biUs, and if justice required him to pay 
this one, the same obligation exists as to the 
others. 

The bills receivable taken from Smith, by 
the libellant, if taken in part payment of this 
account, would in no degree affect the con- 
troversy; these bills were never paid, and 
werg returned to Smith shortly afterwards; 
the character of the debt, as originally due 
to the libellant, remained unaltered, and if 
Leslie was liable before this transfer, he was 
equally liable after these bills receivable were 
returned to Smith. The act of taking them, or 
of taking Smith's note, would only show that 
the parties gave the credit to Smith when the 
accounts were originally created, and were 
not aware that they had any remedy against 
Leslie. The fact that the credit was so orig- 
inally given, is undisputed, it applies to all 
the accounts, and was evidently given to 
Smith, under the impression that the work and 
materials were for his benefit; for all of the 
workmen and material men appear to have 
been ignorant of the understanding between 
Leslie and Smith, and unacquainted with his 
embarrassments, and with the assignment 
made by him to Leslie. 

I have not thought it necessary to examine 
into the extent of the property which Smith 
held in the vessel, previously to his assign- 
ment. It has been a good deal discussed in 
the argument; but it is admitted on all hands, 
that he had a property in the ship to some 
extent; and it can make no difference in the 
principle upon which this case is decided, 
whether that property was greater or less; 
whatever it was, it passed out of him by the 
assignment, and the vessel, as she advanced 
in construction, and the materials that were 
collected for her, became the exclusive prop- 
erly of Leslie, and Smith had no longer that 
interest in them which would have belonged 
to him by his original contract. 

I have entertained some doubts as to the 
amount charged by libellant; the testimony 
of Costigan is certainly strong, to show that 
the outside joiners' work ought not to have 
cost the amount charged for it; and this tes- 
timony is supported by that of Eobb, who has, 
for a long time, been a shipwright in Balti- 
more, and has had much experience in that 
line; but it appears, that the libellant was 
employed by Leslie himself to do the inside 
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joiners' work on the ship, and that Leslie 
settled Tvith him upon terms precisely the 
same with those claimed for the outside work; 
that is to say, the charges in both cases is a 
per diem charge at the same rate of wages. 
Leslie can hardly complain of the price char- 
ged for the outside joiners' work, when he 
employed the same person, and at the same 
rate of wages, to do the inside joiners' work 
for the same vessel. The inside joiners' work 
was not, under the original contract, to be 
done by Smith; it is not usually done by the 
shipwright, but by tiie person for whom the 
vessel is built, and Leslie employed the libel- 
lant to do it. 

In the answer of Leslie, he insists upon the 
liability of Glass to him, as one of the sm-eties 
of Smith in the written contract, as a part 
of his defence against this claim; but this 
gi'ound has not been relied on at the trial, and 
it is unnecessary, therefore, to remark up- 
on it. 

The case of Keyser v. Leslie must be' gov- 
erned by the principles upon which the case 
of Glass has been decided. It is for the iron 
used in the construction of the ship. It is 
true, that all of the iron had been delivered 
before the declarations and promises of Les- 
lie, hereinbefore mentioned, and some of it 
before the assignment; but in the view taken 
by this court, that circumstance does not, in 
any material respect, distinguish it from the 
case of Glass; for the right of the last-men- 
tioned party to recover, does not depend on 
the small portion of the outside joiners' work 
that was done after these promises were made. 
His right to recover, as will appear by ref- 
erence to the aforegoing opinion, depends on* 
principles altogether independent of that small 
part of the work, and which apply in all re- 
spects, with equal force, to the claim of Key- 
ser, and apply to the materials furnished be- 
fore the assignment as well as after. 

These claims are, however, cases of some 
hardship to Leslie; the ship has cost more 
than such a vessel ought to have cost, built 
in the best manner. It is, indeed, sufficiently 
established by the evidence, that Smith hon- 
estly applied the money he received for build- 
ing the ship; yet, from want of experience in 
the construction of large vessels, or from some 
other cause, more money per ton has been 
expended upon her, than was laid out upon' 
other larger vessels built in Baltimore about 
the same time; and which appear to have 
been, perhaps, as well built as the one in ques- 
tion. Nor are these libellants altogether free 
from blame, in suffering these accounts thus 
to accumulate, and to remain so long unset- 
tled, without applying to Leslie to know 
Smith's situation", and also to apprise him of 
the accounts which Smith was suffering to ac- 
cumulate, and to remain so long in arrear. If 
Leslie is compelled to pay the principal amount 
of the bills, with the interest and costs re- 
covered against him in the disti-ict court, it is 
all that justice can require of him, and as much 
as the creditors can rightly demand. I shall 



therefore give neither interest nor costs in the 
circuit court, and shaU merely affirm the de- 
crees of the district court. 
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Circuit Court, S. D. Illinois. 
1879. 

Decisions of State Sgpreme Couht— Whes 
Followed— Estoppel. 

1. The supreme court of Illinois having decided 
that the legislature cannot by subsequent legisla- 
tion, render valid a vote by a town to subscribe to- 
railroad stock, if there was no law in force at 
the time of the subscription authorizing it, the 
federal court will follow that authority although 
in conflict with a prior decision of the United 
States supreme court. 

2. Although a town has paid interest on its 
bonds for ten years, it is not estopped from deny- 
ing their validity even in the hands of innocent 
purchasers. 

[This was a suit by George Leslie against 
the town of XJrbana. The cause was heard 
on demun*er.] 

George W. Gere, for plaintiff. 
Wm. D. Somers and P. M. Wright, for de- 
fendant 

DRXJMMOND, Circuit Judge. In this case 
bonds were issued by the town of XJrbana 
to the Danville, Pekin & Bloomington Rail- 
road Company. At the time the town voted, 
on the 4th of August, 1866, by a majority of 
voters to take the stock and issue the bonds, 
there was no law which authorized the vote. 
An act amending the charter of the railroad, 
on the 28th of February, 1867, attempted to- 
give effect and validity to this vote. An act 
of April 17, 1869, in some particulars, fur- 
ther legalized the election. The case of the 
Town of St. Joseph v. Rogers, 16 Wall. [8S 
U. S.] 646, was decided under these identical 
statutes, and the bonds issued in that case 
were declared valid, so that we have an ex- 
press decision of the supreme couit of the 
United States declaring that the statutes, 
under which the bonds in a case precisely 
similar to this were issued by the town of 
St. Joseph, were valid, but the supreme- 
court of Illinois has ruled In several cases- 
that the legislature could not constitutional- 
ly render such votes valid when there was 
no law in force at the time authorizing- 
them. Mai-shall v. Silliman, 61 111. 218; 
Wiley V. Silliman, 62 111. 170; Barnes v. 
Town of Lacon, 84 111. 461. 

In the ease of the Township of Elmwood 
V. Marcy, 92 U. S. 289, the supreme court of 
the United States seemed to consider the- 
law settled in this state by the decisions of 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the supreme court, that the legislature can- 
not render valid a vote to subscribe to the 
stock of a i*aiIroad when there was no law 
In force at the time which authorized the 
vote. Undoubtedly this is in direct conflict 
with the decision of the supreme couit of 
the United States in the case of the Town 
of St Joseph V. Kogers, in 16 Wall. [83 U. 
S.], already referred to. The opinion of 
the majority of the court in the case of 
Township of Elmwood v. Marcy [supra] does 
not refer to the ease in 16 "Wall. [83 U. S.], 
but the opinion of the minoriiy does, and it 
is therefore clear that the attention of the 
court was directed to the latter case, and 
that it was considered no insuperable ob- 
stacle in the way of following the decisions 
of the supreme court of this state. In the 
case of Alcott v. The Supervisors, 16 Wall. 
[S3 U. S.] 678, the court refused to follow 
a decision of the supreme court of Wiscon- 
sin, which ruled that a statute of that state 
was unconstitutional. This was also in a 
bond ease. 

This places the law in a doubtful condition 
and leaves it very uncertain for parties who 
deal in bonds to know what to depend upon. 
There are decisions of the supreme court of 
this state which hold that the legislature 
cannot render valid a vote to subscribe to 
stock, unless there was a law in force at -Hie 
time authorizing the subscription; on the 
other hand, there is a decision of the United 
States supreme court which declares that the 
legislature may do so, and for aught we 
know, these parties, plaintiffs in this and 
other cases, may have bought these bonds 
relying on the decision of the supreme court 
of the United States, in 16 Wall. [83 U. S.]. 
Perhaps some criticism might be made upon 
the rulings of the supreme court of the Unit- 
ed States, but while it may be that the court 
has not been always consistent in its rulings 
on this question, we have to judge by the 
best lights before us. What is its latest de- 
liberate decision on this point? So far as I 
can see, it is to follow the latest decision of 
the supreme court of this state, and so the 
issue of the bonds in this case was unau- 
thorized by law. While it is a very hard 
case on the bondholders, and not a very 
creditable defense on the part of the town, 
because they have, as the declaration al- 
leges, for ten years paid the interest on 
these bonds, and only woke up at the end of 
that time to find them invalid, and to refuse 
to pay them; yet we must sustain the de- 
•fense. Individuals might be estopped from 
refusing to pay them. I suppose a town is 
not, because the law is that if the act was 
not authorized— in other words if it was a 
void statute— no act of the town could rati- 
fy It. It would be otherwise if voidable or 
merely irregular. v 

It is embarrassing to meet such questions 
of law, and in such a way as this question 
arises in this case, but still we have to fol- 
low the only guides there are in the ease, 



and grope our way as best we can, however 
dark may be the path, and so far as I can 
see, the supreme court of the United. States 
informs us that it intends to follow the de- 
cisions of the supreme court of this state. It 
has, therefore, substantially overr\iled the 
case of the Town of St. Joseph v. Rogers, 
supra. 

This being a demurrer to the declaration, 
although it avers a ratification, payment of 
interest and other facts tending to the same 
result, still we must hold, I think, that the 
demurrer is well taken, and that the bonds 
are invalid, even in the hands of bona fide 
holders. ^ 

Perhaps I might refer to the case of the 
Town of Keithsburg v. Friek, 34 111. 40o, 
which was cited and so much commented on 
by the counsel on both sides. In that case 
it is true 'that the court in its opinion states 
that the issue of the bonds would have been 
valid under the vote which was taken (os- 
tensibly under the act of 1849, I think), and 
which was subsequently sought to be legal- 
ized by an act of the legislature. The court 
does say that that act gave validity to the 
vote, although there was no law in force at 
the time authorizing it. But still the court 
also says that the bonds were issued under a 
law which authorized the subscription to be 
made and the bonds to be issued by the au- 
thorities of the town, and that it did not re- 
quire a vote at all upon the subject. So 
that really what the court says in relation 
to the act of the legislature legalizing the 
vote, was unnecessary to the decision of the 
case, and in a sense may be considered noth- 
ing more than dictum; and upon that view 
the supreme court of this state relies in its 
subsequent decisions, although the supreme 
court of the United States, in the Rogers 
Case, refers to and relies upon the decision 
of the supreme court of this state, in the 
case of the Town of Keithsburg vs. Frick, 34 
HI. 405. 

The demurrer will be sustained. I pre- 
sume the case will go to the supreme com-t, 
and if it goes there, the parties can see 
whether the view we have taken of the 
case of Township of Elmwood v. Marcy is 
correct. 

On appeal to the supreme court, this case was 
affirmed by a divided court. 

[NOTE. This case, selected from several sim- 
ilar cases (not reported), was taken by writ of er- 
ror to the supreme court as a test case, and the 
judgment was affirmed (not renorted) by a di- 
vided court. Subsequently the court below 
granted new trials in the other cases. Judg- 
ments having been rendered in favor of Ihe plain- 
tiffs, the defendants brought error, and the su- 
preme court affirmed (not reported) the decision 
of the lower court. Thereafter the plaintiff in 
the present action filed a biU of review in the cir- 
cuit comrt of the United States for the Southern 
district of Illinois to have the judgment therein 
set aside. A demurrer to the bill of complaint 
was sustained, and the bill dismissed (case not 
reported) for lack of equity. An appeal was then 
prosecuted by the plaintiff to the circuit court of 
appeals, Seventh circuit. Jenkins, Circuit Judge, 
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in delivering the opinion of the court, held that 
the affirmance of a judgment by a divided court 
was as effective between the parties as though it 
passed by the unanimous decision of the court. 
Sustaining the bill would be to overthrow the 
whole doctrine of res adjudicata, and accordingly 
the decree of the circuit court was affirmed. 56 
Fed. 762.] 
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[Note. Cases cit^d under this title will be 
found arranged in alphabetical order under the 
names of the lessors; e. g. "Lessee of Ritchie v. 
"Woods. See Ritchie v. "Woods."] 
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LESSER V. SICLARZ. 

[Betts, Scr. Bk. 601.] 

Circuit Court, S. D. New York. Nov. 5, 1859. 

Copyright—Trasslation. 

[A translation from the original Hebrew, of 
the Pentateuch, is subject to copyright.] 

This case came up under two forms of ac- 
tion: One for an infringement of a copy- 
right which the plaintiff [Isaac Lesser] 
claimed to have in a printed book; and, sec- 
ondly, for an injunction to restrain the de- 
fendant [Samuel Sklara] from printing, pub- 
lishing, or selling or exposing for sale a 
piratical edition of the plaintifiE's English 
translation from the original Hebrew of the 
five books of Moses and portions of the 
prophets. It was stated under oath that 'a 
Hebrew in the employ of the plaintiff went 
to the store of the defendant, and saw his 
wife. She said her husband was not at 
home, but being told the object of the visit 
was to procure a cheap English edition, 
translated, of the five books of Moses, she 
said her husband had such a cheap transla- 
tion, and, going to a glass case where He- 
brew books were for sale, said she could 
not find them. The purchaser saying he 
could not wait, she produced the books, 
and said her husband charged $6 and $7 for 
them, according to the style of binding. 
The witness subsequently went again, and 
saw the defendant, and from him made a 
purchase of copies of the books, being a 
mere fac simile of the plaintiff's transla- 
tion. This was the substance of the com- 
plaint. 

Mr. Cutter for complainant said his client 
was one of the Hebrew ministers of a large 
synagogue in Philadelphia, and contended 
that, as his client had taken out a copy- 
right for his work, this was such an in- 



fringement as would justify the court to 
put a stop to the sale of the printed work 
of the defendant. 

Mr. Joachimson, on the other side, con- 
tended that the defendant could not be 
made amenable for selling or printing or 
publishing a book which had existed be- 
yond the memory of man. If he could, then 
the Messrs. Harpers could be enjoined from 
publishing or selling their translation of 
the Bible. Such books were not the sub- 
ject of a copyright law. 

The facts in the case were not contested 
by the counsel on either side; and BETTS, 
District Judge, after listening patiently to 
a long argument, granted the injunction, 
and gave a judgment for the plaintiff. 



LESTER (NATIONAL FIRE INS. CO. v.). 
See Case No. 10,043. 



Case No. 8,S77. 

LESTER V. STANLEY. 

[1 Brunner, Col. Cas. 58; 3 Day, 287.] i 

Circuit Court, D. Connecticut. Sept., 1808. 

Jury— Separation after Case Submitted akd 
BEFORE Verdict. 

If the jury separate after a case is committed 
to them, and before they have agreed on a ver- 
dict and afterwards return a verdict, it will be 
set aside. 

[This was a suit by Timothy Lester 
against Frederick Stanley i] 

After this case had been committed to the 
jury, and they were about to retire, LIV- 
INGSTON, Circuit Justice, remarked that he 
understood it had sometimes been the prac- 
tice with juries in this state to separate while 
they had a case under consideration. The 
i-ule of the common law requires them to be 
kept together until they have agreed on a 
verdict; and on looking at the statute we do 
not perceive that that varies it. The statute, 
indeed, appears to have been made in affirm- 
ance of the common law. The words are ex- 
plicit: "And when the court have committed 
any case to the consideration of the jury, tht 
juiy shall be confined, under the custody of 
an officer appointed by the court until they 
are agreed on a verdict." 2 if they separate 

1 [Reported by Albert Brunner, Esq., and here 
reprint^ by permission. 3 Day, 287, contains 
only a partial report.] 

2 Title 6, c. 1, § 11. This clause was ijassed 
as early, at least, as 1702, for it appears in the 
edition of the statutes published that year, and 
has not since undergone the slightest variation. 
The courts for many years afterwards were 
astute to enforce a compliance with the injunc- 
tion it contains. In the case of Nicols v. Whit- 
ing [1 Root, 443], before the superior court in 
Hartford county, September term, 1711, the 
parties having been heard and the issue com- 
mitted to the jury, in the evening Richard Skin- 
ner, a constable and officer of the court, was 
charged to go out with them and attend them 
under this confinement, until they should have 
agreed on their verdict- The court then ad- 
journed until the nest morning, when the officer 
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before, and afterwards return a verdict, it 

will be set aside. 

See Howard v. Cobb [Case No. 6,755]; Bur- 
rill V. PhilUps [Id. 2,200]. 



Case No. 8,278. 

In re LESZYNSKY. 

[3 Ben. 487.] i 

District Court, S. D. New York. Nov., 1869. 

Stay of Proceedings— J udqmext Appealed 
From. 

1. A judgment rendered against a bankrupt in 
a state court, from which he has appealed before 
the filing of his petition, is conclusive, as against 
him, to enable the judgment creditors to prove it 
as a debt in the bankruptcy proceedings. 

2. Proceedings by the creditors, on such appeal 
from the judgment, will be stayed, on motion of 
the bankrupt pending the bankruptcy proceed- 
ings. 

The petition in these proceedings was filed 
en the 4th of May, 1869. Before that time 
judgment had been recovered against the 
bankrupt [Henry S. Leszynsky] in the su- 
preme court of the state of New York, and he 
had appealed from such judgment, giving se- 
curity on such appeal. On the filing of his pe- 
tition he obtained an injunction restraining 
the creditors from proceeding in the matter 
of the appeal. This injunction they moved 
to have modified, in order to enable them 
to determine the amount of their claim 
against the bankrupt, and to enforce their 
rights against the sureties. The bankrupt's 
petition did not admit the claim of the judg- 
ment creditors against him, but stated the 
fact of the recovery of the judgment against 
him, the appeal and the giving of security on 
such appeal. 

came. into court and gave information that the 
jury on the preceding evening, before they had 
agreed on any verdict, broke loose from their 
confinement, or in other words went out of the 
room to which he had conducted them, each one 
where he pleased. Upon which the officer was 
ordered to command their attendance in court 
forthwith. They accordingly appeared, ac- 
knowledge the fact, and offered their several 
excuses. Some of them said they thought it 
their duty to stay until they were agreed, and 
were willing to do so, but their fellows left 
them. Others alleged the carelessness of the 
officer as a palliation of their offense. The re- 
sult was as follows, which I choose to give in 
the words of the record: "The court having 
considered the matter, the disorder of the jury 
in the liberty they have taken to scatter and 
disperse before tiiey had agceed on any ver^ 
diet, which is directly contrary to the Jaw, and 
a great prejudice to the administration of jus- 
tice in many respects, are unanimously of opin- 
ion not to receive any verdict made after the 
separation, either" while they are so separate, or 
whensoever they can convene again. It is, 
therefore, resolved that the money they received 
of tiie plaintiff be returned to the plaintiff, which 
was accordingly done in court. And resolved 
that this action be continued to the next su- 
'l)erior court to be holden in Hartford, the third 
Tuesday in March next, where it shall have a 
trial." R. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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John A. Mapes for the motion. 
P. J. Joachimsscn in opposition. 

BliATCHFORD, District Judge. This mo- 
tion must be denied. See Metcalf's Case 
[Case No. 9,494], in which decision I concur. 
The judgment already recovered isi conclu- 
sive, as against the bankrupt, to enable the 
creditors to prove it as a debt. 



Case Wo. 8,S79. 

In re LESZYNSKY. 

[16 Blatchf. 9; 25 Int. Rev. Ree. 71; 7 Report- 
er, 358.] 1 

Circuit Court, S. D. New York. Feb. 13, 1879. 

Criminal Law — Civil and Criminal Proceed- 
ings FOR Same Offense— Penalty and Im- 
prisonment—Habeas Corpus. 

1. Section 3318 of the Revised Statutes of the 
United States provides that any person who com- 
mits any one of the offences therein specified snail 
pay a penalty of ?100, and shall, on conviction, 
be fined not less than ?100, nor more than ?5,000, 
and imprisoned not less than 3 months, nor more 
than 3 years. The United States brought a civ- 
il suit against L. to recover the penalty of ?100 
imposed by that section for an offence therein spe- 
cified, and recovered a judgment therefor, which 
was paid and satisfied of record. Afterwards L. 
was arrested on a warrant for the same offence, 
and was committed for trial. On a habeas cor- 
pus: Held, that the criminal proceeding by the 
warrant was not a proceeding to punish him twice 
for the same offence. 

2. The three punishments— the penalty, the fine 
and the imprisonment— are only one punishment 
for the same offence, although the penalty is re- 
covered in a civil action, and the fine and im- 
prisonment are inflicted by a criminal prosecu- 
tion. 

[Cited in U. S. v. Thompson, 45 Fed. 468.] 

[Certiorari to the district court of the 
United States for the Southern district of 
New York. 

[Habeas corpus upon the petition of Sam- 
uel H. Leszynsky, claiming a discharge from 
alleged unlawful arrest] 

Roger M. Sherman, for relator, 
Stewart L. Woodford, Dist Atty., for the 
United States. 

BLATCHFORD. Circuit Judge. Section 
3318 of the Revised Statutes is in these 
words: "Eveiy rectifier and wholesale liq- 
uor dealer shall provide a book, to be pre- 
pared and kept in such form as may be pre- 
scribed by the commissioner of internal rev- 
enue, and shall, on the same day on which 
he receives any foreign or domestic spirits, 
and before he draws off any part thei-eof, or 
adds water or anything thereto, or in any 
respect alters the same, enter in such book, 
and in the proper columns respectively pre- 
pared for the purpose, the date when, tlie 
name of the person or firm from whom, and 
the place whence, the spirits were received, 
by whom distilled, rectified or compounded, 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 7 
Reporter, 358, contains only a partial report.] 
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and when and by whom inspected, and, if 
in the original package, the serial number 
of each package, the number of wine gallons 
and proof gallons, the kind of spirit, and the 
number and kind of adhesive stamps there- 
on. And every such rectifier and wholesale 
dealer shall, at the time of sending out of 
his stock or possession any spirits, and be- 
fore the same are i-emoved from his prem- 
ises, enter in like manner in the said book, 
the day when, and the name and place of 
business of the person or firm to whom, such 
spirits are to be sent, the quantity and kind 
or quality of such spirits, the number of 
gallons and fractions of a gallon at proof, 
and, if in the original packages in which 
they were received, the name of the dis- 
tiller and the serial number of the package. 
Every such book shall be at all times kept 
in some public or open place on the premises 
of such rectifier or wholesale dealer for in- 
spection, and any revenue officer may ex- 
amine it and take an abstract therefrom; 
and when it has been filled up as aforesaid, 
it shall be preserved by such rectifier or 
wholesale liquor dealer for a period not less 
than two years; and during such time it 
shall be produced by him to every revenue 
officer demanding it. And whenever any 
rectifier or wholesale liquor dealer refuses 
or neglects to provide such book, or to make 
entries therein as aforesaid, or cancels, al- 
ters, obliterates, or destroys any part ot 
such book, or any entry therein, or makes 
any false entry therein, or hinders or ob- 
structs any revenue officer from examining 
such book, or making any entry therein, or 
taking any abstract therefrom,.or^ whenever 
such book is not preserved or is not pro- 
duced by any rectifier or wholesale liquor 
dealer as hereinbefore directed, he shall pay 
a penalty of one hundred dollars, and shall, 
on conviction, be fined not less than one 
hundred dollars nor more than five thousand 
dollars, and imprisoned not less than three 
months nor "more than three years." This 
section is, in all material respects, a re-en- 
actment of section 45 of the act of July 20th, 
1868 (15 Stat. 143). In the first edition of 
the Revised Statutes, the words "on convic- 
tion," found in said § 45, were omitted from 
said § 3,318, but, by the act of February 27th, 
1877 (19 Stat. 248) said section 3318 was 
amended by inserting said words "on con- 
viction," that act stating that such amend- 
ment, with others, was made "for the pur- 
pose of correcting errors and supplying omis- 
sions" in the Revised Statutes, "so as to 
make the same truly express" the statutes 
of the United States in force on the 1st of 
December, 1873. Said section 3318, as above 
quoted, is quoted as it is printed in the sec- 
ond edition of the Revised Statutes, except 
that the word "quality" is printed "quan- 
tity," by mistake, in the second edition, the 
word being "quality" in the first edition and 
in said section 45. 
The United States, on the 13th of January, 
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1879, brought a civil action, in the district 
court of the United States for this district, 
against Samuel H. Leszynsky and Charles 
A. Troup, the complaint in which set forth, 
"that, at the time hereinafter mentioned, the 
defendants were partners in business, under 
the firm name of Leszynsky & Troup, at 
JNo. 26 Beaver street, in the city of New 
York, and then and there carried on the 
business of wholesale liquor dealers and 
rectifiers; that, in and during the year 1878, 
the defendants, at the city of New York, re- 
ceived certain distilled spirits which they 
failed and neglected to enter in the book re- 
quired by law to be kept by them as such 
wholesale liquor dealers and rectifiers, and, 
therefore, by virtue of the premises, and by 
force of the statute of the United States in 
such case provided, the defendants became 
liable to pay to these plaintiffs the sum of 
one hundred dollars ($100), which said sum 
remains due and unpaid; wherefore plain- 
tiffs demand judgment against the defend- 
ants for the sum of one hundred dollars, be- 
sides the cost of this action." The defend- 
ants appeared by attorney in said action, 
and put in an answer, which stated, that the 
defendants, "for answer to the complaint, 
say nothing in bar or preclusion of the suit 
of the said plaintiffs." On the 20th of Janu- 
ai-y, 1879, an order was made by said dis- 
trict court, "that the plaintiffs have judg- 
ment for their claim, together with costs 
and disbursements J of this action, to wit, 
the sum of one hundred and fifteen dollars," 
and "that the clerk enter judgment for said 
amount." On the same day a judgment in 
said action was entered, "that the plaintiffs 
have judgment for their claim, together with 
costs and disbursements of this action, to 
wit, the sum of one hundred dollars, and 
that they have execution therefor." [Case 
unreported.] On the same day an order was 
made by said district court reciting that a 
judgment had been entered in said action 
for $115, and that the defendants' attorney 
had paid into the registiy of said court the 
sum of ^115 in satisfaction of said judgment, 
and ordering that said judgment be satis- 
fied and cancelled of record. Afterwards, on 
the same day, a United States commissioner 
issued a warrant to the marshal, setting 
forth that complaint on oath had been made 
to him, "charging that Samuel H. Leszynsky 
and Charles A. Troup were, at the times 
hereinafter mentioned, rectifiers and whole- 
sale liquor dealers, doing business at No. 26 
Beaver street. New York City, did, on or 
about the 29th of October and ISth day of 
November, in the year one thousand eight 
hundred and seventy-eight, at the Southern 
district of New York, unlawfully neglect to 
make any entry whatever in the book kept 
by them, the form whereof had theretofore 
been prescribed by the commissioner of in- 
ternal revenue, of spirits then and there sent 
out by them of their stock and possession, 
before the said spirits were removed from 
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tlieir premises, and, further, they did, as 
such -wholesale liquor dealers and rectifiers, 
■on or about the 18th day of November, 1878, 
In said district, unlawfully neglect to make 
4iny entry in their said book, of spirits then 
4ind there sent out by them of their stock, 
before the said spirits were removed from 
their premises, and the spirits here mention- 
ed are not those stated hereinbefore, and 
for similar ofEences on the 30th of October 
And 15th day of December, 1878," and com- 
manding the marshal to apprehend the said 
lieszynsky and Troup. Under this warrant 
Leszynsky was arrested and brought before 
the commissioner, and an examination was 
Lad, and, on the 23d of January, the commis- 
sioner committed him to the custsody of the 
marshal, for trial, in default of $1,000 bail. 
He has now been brought before this court 
on a writ of habeas corpus issued by it, and 
the proceedings which took place before the 
commissioner are before this court on a writ 
of certiorari. At the examination before the 
■commissioner, the defendant put in evidence 
the said proceedings in said civil action, 
and, while admitting that there was prob- 
able cause to hold him under said warrant, 
but for said proceedings, contended, and 
here contends, that, in consequence of such 
proceedings, he is not liable to be again ai-- 
rested, held, detained, tried, convicted or 
punished for the same cause, and that an 
arrest and detention under said warrant is 
for the same cause for wbich he was punish- 
ed by the payment of said judgment. 

It is contended, for the relator, that, if he 
shall be convicted, and fined and imprisoned 
for the offences alleged in the warrant, he 
will be punished twice for the same stat- 
utory offence; and that he was completely 
punished for the offences alleged in said war- 
rant, by the payment of said judgment. 

It is to be noted that section 3318 pro- 
vides distinctly, that, whenever any rectifier 
or wholesale liquor dealer does what is 
specified therein he shall pay a penalty of 
$100 and shall, on conviction, be fined and 
imprisoned. No more distinct form of ex- 
pression could have been adopted to indi- 
cate the intention of congress to provide 
cumulative penalties or punishments, three 
in number, each in addition to the other two 
—a penalty of $100 to be recovered by a 
civil action, and fine and imprisonment to 
follow conviction on a criminal prosecution. 
But, in the eye of the law, the three pun- 
ishments are only one punishment for the 
same offence, although the penalty of $100 
may be recovered in a civil action, and the 
fine and imprisonment are inflicted by a 
criminal prosecution. The statute book has 
many like provisions for punishment of 
offences, where a penalty to be recovered 
by a civil 'action is given, and a fine and im- 
prisonment, or one of them, on a criminal 
conviction, is prescribed in addition and 
cumulatively, by the use of the word "and." 
Provisions for punishment by the forfeiture 



of property, which must be enforced in a 
civil action, and, cumulatively and in addi- 
tion, by fine and imprisonment, or one of 
them, on a criminal conviction of the same 
offence for which the forfeiture of property 
is prescribed, are of the same character. 
Where the same section of the statute con- 
tains the description of the offence, and 
the prescription of the penalty by civil suit, 
and of the punishment on a criminal con- 
viction, the two connected by the copulative 
"and," no other construction is proper than 
that the whole is one punishment," and that 
the whole cannot be satisfied by a part 
Reference, for provisions of the above de- 
scriptions, in the same title in which sec- 
tion 3318 is found, may be had to sections 
3257-^260, 3279, 3292, 3296, 3326, 3340, 3342, 
3360, 3370, 3380, and 3401. Penalties and 
forfeitures given by statute are to be en- 
forced by civil suits. Rev. St. § 563, subd. 
3; Id. § 919. Fine and imprisonment are to 
be inflicted as the result of a conviction on 
a criminal prosecution. Different methods 
are to be resorted to to enforce the different 
parts of what is one and the same punish- 
ishment. But, the fact that the two meth- 
ods may be progressing simultaneously and 
one be completed before the other, or that 
one may be fully completed before the other 
is commenced, cannot have the effect to 
annul the provision of law in regard to the 
uncompleted part. The views above ex- 
pressed are in harmony with those of the 
supreme court in the recent case of U. S. v. 
Claflin, 97 TJ. S. 546, where the provisions of 
section 3082 of the Revised Statutes were 
under consideration, as section 4 of the act 
of July 18th, 1866 (14 Stat 179). That sec- 
tion provides, as a punishment for the fraud- 
ulent importation of merchandise, a forfei- 
ture of the merchandise, and a fine or im- 
prisonment, or both. The court construe the 
section as having in view not only punish- 
ment of the offence described but indemnity 
to the government for loss sustained in con- 
sequence of the criminal conduct of those 
guilty of the offence; and say that the for- 
feiture of the goods was designed to secure 
indemnity to the government for the wrong 
done, and that the fine and imprisonment 
"were superadded, as a vindication of public 
justice." 

The case of U. S. v. Gates [Case No. 15,191], 
in the district court of the United States for 
this district, before Judge Betts, in 1845, is 
cited on the part of the relator. In tbat 
case Gates had been indicted and convicted, 
under section 19 of the act of August 30th, 
1842 (5 Stat. 365), for smuggling and clan- 
destinely inti'Oducing into the United States 
certain goods, with a view to defraud the 
revenue of the United States, and had there- 
on been sentenced to pay a fine of $2,000 
and to be imprisoned 30 days. That specific 
offence was made punishable by that statute 
and the sentence was a lawful one. Gates 
had paid the fine and suffered the imprison- 
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ment. Afterwards a civil suit was brought 
by the United States against Gates, under 
section 50 of the act of March 2d, 1799 (1 
Stat. 665), to recover the penalty thereby 
imposed, of $400, for landing the same goods 
without a permit. The defendant pleaded in 
bar the conviction and sentence and punish- 
ment aforesaid. The plea was demurred to, 
and was held good by the court, on two 
grounds: (1,) that, as the United States had 
obtained judgment and inflicted punishment 
on the defendant for an offence, they were 
prohibited, by general principles of law, 
from prosecuting him again for acts consti- 
tuting the same offence, or, in other words, 
which, if proved, would call for his convic- 
tion of that offence; and, (2,) because the 
punishment provided by the act of 1842 was 
not cumulative, and to be imposed in addi- 
tion to that prescribed by the act of 1799. 
The present is a different ease. The fine 
and imprisonment provided by section 331S 
are cumulative to the penalty of $100, and 
are to be imposed in addition; and the Unit- 
ed States are not prosecuting the relator a 
second time for the same offence. 

The ease of U. S. v. McKee [Case No. 15,- 
68S], also relied on by the relator, is like the 
Gates Case, and different from the present 
one. McKee had been indicted and convict- 
ed, under section 5440 of the Revised Stat- 
utes, for taking part in a conspiracy to de- 
fraud the United States of taxes due on dis- 
tilled spirits, in pursuance of which con- 
spiracy his co-conspirators unlawfully re- 
moved such spirits. He was sentenced to 
pay a fine and be imprisoned. Afterwards, 
under section 3296, he was sued in a civil 
action, by the United States, to recover a 
penalty of double the amount of the taxes 
on certain distilled spirits, out of which the 
government alleged it was defrauded by 
means of a conspiracy entered into for that 
purpose by McKee and certain distillers, for 
the unlawful removal, by the distillers, ot 
said spirits, without the payment of taxes. 
It was alleged that McKee aided and abet- 
ted in such removals. The defendant plead- 
ed in bar such indictment, conviction and 
sentence. The overt acts charged in the in- 
dictment, were alleged to be the unlawful 
removal of the same distilled spirits, with- 
out the payment of taxes, for which the pen- 
alty sought to be recovered in the civil suit 
was denounced by section 3,296. The de- 
fendant also pleaded in bai- a pardon by the 
president. The United States demurred to 
the pleas, and the pleas were held good. 

There is nothing in the decision in Ex: 
parte Lange, 18 Wall. [85 U. S.] 164, 168, 
considered with reference to the facts of 
that case, which sustains the claim of the 
relator in this case. 

As was said by the court in People v. Ste- 
vens, 13 Wend. 341: "It is undoubtedly com- 
petent for the legislature to subject any 
particular offence both to a penalty and a 
criminal prosecution; it is not punishing the 



same offence twice. They are but parts of 
one punishment; they both constitute the 
punishment which the law inflicts upon the- 
offence. That they are enforced in different 
modes of proceeding, and at different times, 
does not affect the principle. It might as 
well be contended that a man was punished 
twice, when he was both fined and impris- 
oned, which he may be in most misdemean- 
ors." 

It is urged that the word "and," after the 
words "penalty of one hundred dollars," in 
section 3318, should be read "or." As con- 
gress unquestionably had the power to pre- 
scribe the entire punishment provided by 
section 3318, quite as much as they have ta 
prescribe fine and imprisonment in any case, 
it must be held that the word "and" has 
its natural and cumulative meaning. 

The 5th amendment to the constitution of 
the United States provides that no person 
shall "be subject, for the same offence, to be 
twice put in jeopardy of life or limb." It is 
contended, for the United States, that the 
judgment in the civil suit, and the payment 
of it, did not subject the relator to be put in 
jeopardy of his life or limb. But, even 
though the spirit of this amendment be ta 
prevent a second punishment, under judicial 
proceedings, for the same crime, so far 
as the common law gave that protection (Ex 
parte Lange, 18 Wall. [85 U. S.] 163, 170), 
j-et the criminal proceeding now instituted 
against the relator will not produce a sec- 
ond punishment for the same offence, but will 
only complete, on conviction, the punishment 
intended by congress. The 5th amendment 
was proposed by congi-ess on the 25th of Sep- 
tember, 17S9, and was ratified by eleven 
states in that year and the following twa 
years. But, that amendment has not been 
regarded by congress as preventing legisla- 
tion such as that fovmd in the statute now 
in question. Thus, by the act of July 31st, 1789 
(1 Stat. 46), it was provided, that, if goods en- 
titled to drawback were entered for exporta- 
tion and were afterwards landed, they and 
the vessel from which they were landed, and 
the boats used in landing them, should be 
forfeited, and all persons concerned therein 
should, on conviction, be imprisoned. This 
same provision was re-enacred as section 60 
of the act of August 4th, 1790 (1 Stat. 174), 
and as section 82 of the act of March 2d, 1799 
(Id. 692), and is now found in section 3,049 of 
the Revised Statutes. It would necessarily 
sometimes happen that the owner of the 
forfeitable goods would be concerned in 
landing them, and thus he would be punish- 
able both by having his goods forfeited and 
by being imprisoned on conviction, the forfei- 
ture of goods being enforced in a civil suit 
and the conviction taking place in a criminal 
proceeding. So, in section 24 of the act of 
March 2d, 1799 (1 Stat. 646), it was provided, 
that, if goods should be imported in violation 
of the statute as to a manifest, the master in 
command of the vessel should forfeit and pay 
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a sum of money equal to tlie value of such 
goods not included in the manifest, and all 
such goods, not included in the manifest, be- 
longing to him, should be forfeitea. It was 
made the duty of the master in command to 
make and sign and have the manifest, and 
thus, in respect to goods not manifested, 
■vvhicli belonged to him, he would be punished 
by losing the goods in a suit in rem, and also 
by paying their value again, as the result of 
a suit in personam. This provision is re-en- 
acted in section 2809 of tlie Revised Statutes. 
In section 46 of the act of March 2d, 1799 (1 
Stat. 6G2) it was provided, that, when any ar- 
ticles subject to duty are found in the baggage 
of any person arriving in the United States, 
which shall not, at the time of making entry 
for such baggage, be mentioned to the col- 
lector before whom such entry is made, by 
the person making the same, all such articles 
so found shall be forfeited, and the person 
in whose baggage they shall be found shall, 
moreover, forfeit and pay treble the value of 
such articles. Under this provision, if the 
person in whose baggage the articles were 
found was the owner of them, and if he made 
the entry, he would forfeit the articles in a 
suit in rem and pay treble their value in a 
suit in personam, as one pxmishment for the 
offence. This provision is re-enacted in sec- 
tion 2802 of the Revised Statutes. 

Provisions are found in the statutes, where, 
when congress has intended that a person 
who would otherwise be subject to two dis- 
tinct provisions of the same section should be 
exempt from one, if subject to the other, it 
has said so distinctly. Thus in section 34 of 
the act of September 1st, 1789 (1 Stat. 64, 65), 
it was provided, that, on conviction of any of 
certain neglects or offences against the act for 
registering vessels, the offender should for- 
feit $1,000 and be rendered incapable of serv- 
ing in any oflSce of trust or profit under the 
United States; and, further, that. If any per- 
son required by the act to perform any thing 
should wilfully neglect or refuse to do so, he 
should, on conviction, "if not subject to the 
penalty and disqualification aforesaid," forfeit 
$500 for the first offense, and a like sum for 
the second offence, and should, from thence- 
forward, be rendered incapable of holding 
any office of trust or profit under the United 
States. This provision was re-enacted in sec- 
tion 26 of the act of December 31st, 1792 (1 
Stat. 29S), and a like provision is found In 
section 29 of the act of February 18th, 1793 
(Id, 315). These provisions are now found in 
sections 4187, 4188, 4373 and 4374 of the Re- 
vised Statutes. The restriction found in 
them is a recognition of the principle of the 
5th amendment and of the doctrine of the 
case of U. S. v, McKee [supra]. But, the 
fact of such restriction, and the punishment 
of the offences named by a pecuniary forfei- 
tureor penaltyand by a disqualification tohold 
any office of trust or profit under the United 
States, shows that congress did not regard the 
punislunent by a pecuniary forfeiture or pen- 
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alty, and by a disqualification in addition, as 
within the inhibition of the 5th amendment. 
The imposition of the forfeitmre or p^ialty is 
a punishment. Indeed, sections 4187 and 
4188 use the words "punishable by a fine," 
instead of the word "forfeit," found in the 
act of 1792, while sections 4373 and 4374 use 
the words "liable to a penalty," Instead of 
the word "forfeit," found in the act of 1793, 
and section 4188 refers to the punishment 
by a fine, prescribed by ^ction 4187, as a 
"penalty." The disqualification to hold office 
is a punishment, under the decisions of the 
supreme court in Gummings v. Missouri, 4 
Wall. [71 U. S.] 277, and Ex parte Garland, 
Id. 333. 

The proper conclusion from these considera- 
tions is, that congress had power to prescribe 
the pimishment by the penalty and the fine 
and the imprisonment, prescribed by section 
3318, as a pimishment the whole of which 
may be imposed; and that the language is 
such as to indicate an intention that the whole 
shall be imposed. The language of Chief 
Justice Marshall, in U. S. v- Wiltberger, 5 
Wheat. [18 U. S.J 76, 93, is applicable to this 
case: "Though penal laws are to be construed 
strictly, they are not to be construed so strict- 
ly as to defeat the obvious intention of the 
legislature. The maxim is not to be so ap- 
plied as to narrow the words of the statute, 
to the exclusion of cases which those words, 
in their ordinary acceptation, or in that sense 
in which the legislature has obviously used 
them, would comprehend. The intention of 
the legislature is to be collected from the 
words they employ. Where there is no am- 
biguity in the words, there is no room for 
construction. The case must be a strong one, 
indeed, which would justify a court in de- 
parting from the plain meaning of words, es- 
pecially in a penal act, in search of an inten- 
tion which the words themselves did not sug- 
gest." 

It follows, that the relator is not, by what 
took place in the civil action, exempted from 
criminal prosecution, under section 3318, in 
respect to the matter covered by the com- 
plaint in such civil action; and that he is not 
entitled to be discharged on habeas corpus. 
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LETCHER et al. v. WOODSON. 

[1 Brock. 212.] i 

Circuit Court, D. Virginia. Nov. Term, 1811. 

Covenant — Breach pok Gain — Bkeach for 

Want op Title — Rule op Damages— Interest 

UPON Value of Land at Date of Contract. 

1. Quaere, where a man covenants to convey 
lands, and breaks his covenant to convey, in or- 
der to avail himself of their increased value, and 
an action of covenant is brought to recover dam- 
ages for the breach, if the value of the lands at 
the time of trial should not jje the standard of 
damages? 

1 [Reported by John W. Brockenbrough, Esq.l 



LETCHER (Case No. 8,280) 



[15 Fed. Cas. page 402] 



2. But it seems, that where a man contracts 
for the sale of lands, without fraud, and it after- 
wards appears that he had, in truli, no title to 
the lands when the contract was entered into, 
and, in consequence of his want of title, he re- 
fuses to convey, the standard of damages, in an 
action founded upon the covenant, is the value 
of the lands at the time of the contract entered 
into, and not theii value at the time of trial. 
(But see the note of the chief justice at the end 
of this case.) 

[Cited in Logan v. Moulder, 1 Ark. 313.] 

3. Whether the jury in such a case, should al- 
low interest upon the value of the lands at the 
date of the contract, must depend upon the cir- 
cumstances of the case, of which they are the 
proper judges, and it is competent for the defend- 
ant to give in evidence to the jury, any circum- 
stances tending to show that interest should not 
be allowed. 

This was an action of covenant brought in 
1805, by the plaintiffs, Stephen G-. Letcher 
and Stephen Arnold, citizens of Kentucky, 
against Samuel Woodson, a citizen of Vir- 
ginia, to recover damages for the breach of a 
covenant, made by the defendant with the 
plaintiffs, on the 30th of Augusi; 1793, where- 
by the defendant bound himself, his heirs, 
&c., in consideration of £40, to be paid in 
horses, twelve days from the date of the con- 
tract, and of £160 in like manner, to be paid 
on the 10th day of November ensuing, by 
the plaintiffs to the defendant, to make to the 
plaintiffs a good title, in fee simple, to 666% 
acres of land in M«;cer county, Kentucky. 
The plaintiffs alleged in their declaration, 
a full performance of their covenants, and 
claimed damages from the defendant for 
failing to make a good title according to his 
covenant, &c. The defendant craved oyer, 
and pleaded covenants performed, and vari- 
ous special pleas, which it is tmnecessary to 
notice. At the November term of this court, 
1811, the jury found the following special 
verdict: "It appearing in this cause, that 
before, and at the time of the covenant in 
the declaration mentioned, the plaintiffs re- 
sided, and have ever since resided in the 
state of Kentuelcy, in the neighbourhood of 
the lands in the declaration mentioned, and 
that the defendant's testator, during that 
whole period, and till the time of his death, 
resided in Goochland county, "Virginia, where 
the covenant was entered into: that the 
plaintiffs, after the first payment of two 
horses on the 10th of September, 1793, viz.: 
in the December following, went out of Vir- 
ginia to Kentucky, and never had any fur- 
ther communication of any kind with the 
defendant's testator, until December, 180.5, 
when, for the first time, he tendered the 
balance of the consideration, viz.: £160 in 
horses, at which time it was ascertained and 
known, both to the plaintiffs and the defend- 
ant's testator, that the title of the defend- 
ant's testator to the lands sold, was not 
good, the jury pray the judgment of the 
court on the rule by which they ought to 
be regulated in assessing the damages. We 
find for the plaintiffs: and, 1st. If in the 
opinion of the court, the present value of the 



land be the standard by which damages 
ought to be regulated, we assess the dam- 
ages to $4,000. 2dly. If the value of the 
land,"" at the date of the covenant, or when 
the deed ought to have been executed, be 
the standard of damages, we assess the 
damages to §2,533. 3dly. If, in the opinion 
of the courts the standard of remimeration 
be the price contracted for, then we assess 
the damages to $1,266.50. 4thly. If we are 
at liberty to take into consideration, all the 
circumstances of the case in the first part 
of the preceding statement, so as not to be 
tied down to either of the foregoing stand- 
ards on abstract principles, then we assess 
the damages to $324.67." 

THE COURT took time to consider of the 
judgment proper to be rendered on this spe- 
cial verdict, and at a subsequent period of 
the same term, delivered the following opin- 
ion: 

MARSHALL, Circuit Justice. This is a 
suit instituted by the plaintiffs to recover 
against the defendant, damages for the non- 
conveyance of land, lying in Kentuelcj', 
which the defendant had stipulated to con- 
vey. The jury in their verdict present to 
the court certain circmnstances which ap- 
peared to them to be material, and then 
pray the advice of the court respecting the 
standard by which, under those circmnstan- 
ces, damages ought to be measured. They 
request the opinion of the court whether the 
damages ought to be regulated by: (1) The 
value of the land at the date of the con- 
tract, or failure to convey; (2) by its value 
at the time of trial; or, (3) by the price con- 
tracted for; or, (4) by their own opinion, 
under all its circumstances, of the justice 
of the case. One of these circumstances is, 
that the title of the vendor was defective, 
and this circumstance is connected with one 
other, to wit, that the plaintiffs resided at 
the time in Kentucky, where the lands lay, 
and the defendant in Virginia. 

It has always been my inuividual opinion, 
that in a case where the lands sold are re- 
tained by the vendor, and he breaks his 
covenant to convey, in order to avail himself 
of the increased value, that he ought to be 
liable for the value of the lands at the time 
of trial. I suspect that this is not the opin- 
ion of the judges of the supreme court; of 
this, however, I am not confident Had this 
been such a case, I am inclined to think that 
my opinion would have been in favour of 
the highest sum mentioned in the verdict. 2 
But this is not such a case. The vendor ap- 
pears to have sold, without fraud, lands to 
which he believed himself to be entitled. 
He was mistaken. The motives for subject- 
ing him to the increased value of lands ex- 
ist no longer. If he should be subjected to 
pay this increased value, it must be on prin- 
ciples of strict law, in opposition to the 



2 See note 3 at end of this case. 
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real justice of tbe case. I find no such prin- 
ciple of law, and I find maxims entitled to 
respect which militate against it. One of 
these is, that in cases of doubtful law, where 
the one party seeks to mate a gain, and 
the other to avoid a loss, the law will rather 
favour him who seeks to avoid a loss. But 
I can find no principle which, in a case of 
plain mistake with respect to title, will per- 
mit the damages to grow after the contract 
"has been broken, I am, therefore, of opin- 
ion, that, in this case, the value of the land 
at the time of trial is not the standard of 
damages. Is the value of the land at the 
date of contract, or which is the same thing 
in this case, at the time when the deed was 
demandable and to have been executed, the 
•standard of damages? 

The contest is between the value and the 
price actually given. Upon principle, it ap- 
pears to me that the value at the time must 
be taken by the jmy as their guide. The 
reason for this opinion is given in a single 
■sentence. The value affirms the contract, 
■and gives damages for its breach; the price 
annuls the contract, and replaces the parties 
in the same situation as if it had never been 
made. I therefore think myself constrained 
to say, that the price at the time is not to 
be the limit of the plaintifiEs' right to re- 
cover In this action. But the jury present 
to the consideration of the court a forurth 
alternative. If the circumstances stated in 
the verdict will authorize them to depart 
from all the standards which are mentioned, 
then they find other damages than tney 
would find, if bound in law by any one of 
those standards. That a jury may, if they 
•choose, find a verdict against law, is ad- 
mitted; and the court must either renuer 
judgment according to such verdict, or set 
it aside and award a new trial. But in this 
case, the jmry have not chosen to find a ver- 
dict against law. They have asked the opin- 
ion of the court whether, in point of law, 
the circumstances stated in their verdict, 
warrant a departure from all the principles 
•stated in their preceding findings. Those 
circumstances, therefore, are to be eonsid- 
■ered. They are, that the plaintiffs resided 
in the neighbourhood of the land in Ken- 
tucky, and the defendant in Virginia, where 
the contract was made, that the vendor had 
-no title to the land sold, and that the whole 
pm'chase money was not paid, nor was the 
•deed demanded until twelve years after the 
•contract was made, when the defect of the 
title was known. These circumstances may 
"have some influence in the selection of the 
standard, or in the estimate of damages im- 
•der that standard, but they cannot justiry 
.u disregard of every nfie whatever. I do 
not think, therefore, that judgment ought to 
be rendered upon the fourth finding of the 
jury. 

The argument at the bar will, it is be- 
lieved, authorize, if it does not require the 
■court to say something respecting the tes- 



timony admitted in this cause. The coun- 
sel for the plaintiffs seem to suppose that 
every species of testimony ought to be es- 
cluded, except that which would show the 
execution of the deed, or the value of the 
land. I do not think so. To me, it appears 
that the testimony may tend to fix the 
standard of damages; and that the com- 
plexion of the case may fairly have some in- 
fluence on the jury, in estimating damages 
under that standard. The testimony, show- 
ing that the non-conveyance of the land, 
arose from the want of titie in the vendor, 
has decided the opinion of the court on the 
question, whether the value at the day of 
contract, or at the day of trial, ought to 
have governed the verdict, and was, conse- 
quently, very material in the cause. The 
other circumstances stated in the verdict, 
might influence the jury, and, in my opin- 
ion, were proper to influence the jury on 
questions completely within their province. 
There might be contradictory and doubtful 
evidence respecting the value of the land, 
and the whole complexion of the ease might 
have weight in deciding on that testimony. 
The residence of the parties especially, and 
their knowledge of the property, might de- 
serve to be considered. On the question of 
interest too, if the value at the date of con- 
tract be the standard, the circumstances at- 
tending the case might be very matei'ial. 
There may be cases in which a court would 
instruct a jury that they ought to include 
interest in then- computation of damages, if 
they took the value at the date of the con- 
tract as their standard; but there may be 
cases, and this is one, in which the comi;, 
on account of the very circumstances stated 
in this verdict, would be well satisfied with 
the exclusion of interest from the computa- 
tion of damages. 

These observations would be proper, in a 
court, unacquainted with the circumstances 
which occurred at the trial of the cause. 
But gentlemen engaged in the cause will 
recollect, that the testimony of which they 
complain was added by themselves. They 
stated the defendant's want of titie; they 
proved the tender in 1805, which established 
the fact that no previous payment had been 
made; and they proved it in such manner 
as to justify the inference, that no previous 
demand of the deed had been made. Was 
it for the court to say that this testimony 
might avail the plaintiffs, and not the de- 
fendant? Was it for the court, after the 
plaintiff had inti'oduced this testimony, and 
argued upon it, to check the counsel for the 
defendant when attempting to apply the 
same testimony. The jury had no right to 
allow the defendant, in their verdict, so 
much of the purchase money as remained 
unpaid, and to this point they^were instruct- 
ed by the court But could the court in- 
form the Jmry, that they were to weigh the 
case made out by the plaintiff, according to 
his testimony, but that the moment their at- 
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tention Tvas directed to the defence, they 
were to forget that they had heard it. With- 
out regard, however, to the particular party 
from whom this testimony came, I have no 
doubt of its admissibility, under the direc- 
tions of the court respecting its application. 
Judgment rendered for twenty-five hun- 
dred and thirty-three dollars, the damages 
assessed by the jury in the second finding 
of their verdict 

NOTE, by MARSHALL, Circuit Justice. 
Since this opinion was given, I find that the 
uniform course of Kentucky, is to give the 
purchase money with interest, and to this 
course I now conform, where no rents and 
profits have been received.— Where they 
have, that circumstance affects the interest. 3 

s In an action by the vendee for the breach of 
a contract of sale by the vendor, in not deliver- 
ing the article, the measure of damages is the 
price of the article at the time of the breach of 
contract, and not at any subsequent period. 
Shepherd v. Hampton, 3 Wheat [16 U. S.] 200; 
4 Pet. Cond. R. 233. In that case the subject of 
the contract was a chattel. The covenantors 
agreed to deliver at a stipulated day, and for a 
stipulated price, one hundred thousand pounds 
of cotton. The covenantors delivered forty-nine 
thousand pounds, according to the contract, but 
refused to deliver the balance, and the suit was 
brought to recover damages for the breach. The 
price agreed on was ten cents per pound; the 
market price on the day stipulated, was twelve 
cents per pound; and when the suit was brought, 
it had risen to thirtjy cents ^er pound. Mar- 
shall, G. J., in delivering the opinion of the court, 
said: "The only ouestion is, whether the price 
of the article at the time of the breach of tlie 
contract, or at any subsequent time before suit 
brought, constitutes the proper rule of damages 
in this case. The unanimous opinion of the 
court is, that the price of the article at the time 
it was to be delivered is the measure of damages. 
For myself, only, I can say, that I should not 
think the rule would apply to a case, where ad- 
vances of money had been made by the purchas- 
er under the contract; but I am not aware what 
would be the opinion of the court in such a 
case." The rule is settled in the supreme court, 
that in an action by the vendee for a breach of 
contract on the part of the vendor, for not de- 
livering the article sold, the measure of dam- 
ages is its price at the time of the breach. The 
price being settled by the contract, which is 
generally the case, makes no difference, nor 
ought it to make any; otherwise the vendor, if 
the article, subsequently to the contract, rose in 
value, would always have it in his power to dis- 
charge himself from his contract, and put the 
enhanced value into his own pocket. Nor can it 
make any difference on principle, whether the 
contract be for the sale of real or personal prop- 
erty, if the lands, as is the case here, have not 
been improved or built on. In both cases, the 
vendee is entitled to have the thing agreed for at 
the contract price, and sell it himself at the in- 
creased price. Hopkins v. Lee, 6 Wheat. [19 XS, 
S.] 109; o Pet Cond. R. 23. See, also, Gilpin 
V. Consequa [Case No. 5,452], where Judge 
Washington said, that where a party fails to 
comply with his contract, the value at the time of 
the breach was the proper standard of damages, 
and that the plaintiff would never be permitted 
to resort to a foreign market, to which he might 
lia^e carried the article, to fix the standard of 
loss. The same principle, with regard to marine 
torts, viz.: that the probable profits of a voyage 
are not a fit mode for the ascertainment of dam- 
ages, is laid down by the supreme court, in The 
Amiable Nancy, 3 Wheat. [16 TJ. S.] 546, and 
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LE TIGRE. 

[3 Wash. C. C. 567.] i 

Circuit Court I>. New Jersey. Oct. Term, 1820. 

Salvage — Extraokdinart Assistance of Offi- 
cer TO Save Property — Intention of Salvor 
— SaiuGGLisG — Seizure of Vessel. 

1. If an oflacer, acting as such, exceeds the 
bounds of his official duty, by giving extraordi- 
nary assistance to save property, he is entitled to 
salvage. 

[Cited in The Wave, Case No. 17,297; Ho- 
bart V. Drogan, 10 Pet (35 U. S.) 121; The 
Centurion, Case No. 2,554; The Josephine, 
Id. 7,546; The Wave v. Hyer, Id. 17,300; 
Lea V. The Alexander, Id. 8.153; Roff v. 
Wass, Id. 11,999; The C. D. Bryant 19 Fed. 
605.] 

2. It is no objection to a claim for salvage, that 
the interference or assistance of the salvor, did 
not arise from a desire to preserve the property, 
or benefit the owner. 

[Cited in The B. 0. Terry, 9 Fed. 926.] 

3. A mere intention to smuggle goods, will not 
authorize the seizure of a vessel. 

[Appeal from the district court of the Unit- 
ed States for the district of New Jersey.] 
In admiralty. 

WASHINGTON, Circuit Justice. Some 
time in the month of April, 1819, the brig Le 
Tigre, with a valuable cargo on board, both 
of them belonging to a subject of his catholic 
majesty, was captured on the high seas by 
the Constitution; an armed vessel, manned 
and equipped in the port of Baltimore, and 

in La Amistad de Rues, 5 Wheat [18 U. S.] 
385. (4 Pet. Cond. R. 322, 697.) So in a late 
case before the circuit court of the United States, 
in Pennsylvania, where a lot of coffee was pur- 
chased at a stipulated price, but no day for the 
delivery was specified, in an action for damages 
by the vendees, against the vendor for a breacli 
of his contract, Baldwin, J., instructed the jury, 
that no time being fixed for the delivery of the 
coffee, the law made it deliverable in a reason- 
able time, which must depend on circumstances; 
and, in that case, they might assume the day on 
which the coffee was demanded as the time of 
delivery, and the refusal of the defendant as the 
breach of the contract. As to the measure of 
damages, that was determined by the market 
value of the article when it was deliverable. On 
a motion for a new trial in this case, on the 
ground that the jury had found excessive dam- 
ages, Hopkinson, J., said, that the rule of law 
that the market price, that is, the price actually 
paid for the thing at that time in the market, 
was founded on an hypothesis very favourable 
to tiie vendor, viz. : that he certainly would have 
sold the article, if he had received it, at th« ad- 
vance of that day, and not retained it subject to 
the contingency of a future depression. But on 
the other hand, he must be content with the price 
of that day, and cannot claim the benefit of a 
subsequent increase of value. Blydenburgh v. 
Welsh [Case No. 1,583]. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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asserted to be commissioned by the govern- 
ment of Buenos Ayres, to mate capture of 
the property of the subjects of Spain, be- 
tween which countries open war was then, 
and still is existing, A prize-master and 
crew were put on board the Tigre, and she 
was ordered to Buenos Ayres. Being short 
of provisions and water, the prize-master de- 
termined to put into Margaretta, and there 
to have the vessel and cargo condemned; 
but, as he swears, the crew compelled him 
to steer for the United States, for the avowed 
purpose of smuggling the cargo on shore. 
On the 3d of June, she arrived in Cape May 
Koads, within this district; and the prize- 
master reported the vessel to be in distress 
for water and provisions, and applied to the 
deputy-collector, Stevens, for permission to 
land a part of his cargo, and to dispose of it, 
for the purpose of obtaining the supplies he 
wanted; which, after a survey and report 
of her situation, was granted. On the 4th 
of June, the deputy-collector was informed 
by Eedwell, the prize-master, that his crew 
was in a mutinous state, and intended to put 
to sea, and to smuggle the cargo into the 
United States; and he was at the same time 
requested to take possession of, and detain 
her until he could hear from the'agent of the 
owners in Baltimore. In consequence of this 
communication and request, Stevens, with 
seven or eight men hired by him for the pur- 
pose, boarded the brig and took possession of 
her, without encountering the slightest resist- 
ance from the crew, in whose conduct there 
appeared no indications of insubordination; 
so far from it, they, without objections, as- 
sisted the persons thus brought on board, to 
navigate the brig to the mouth of Cohansey 
creek; to which place she was ordered by 
Stevens, and where she arrived on the 5th 
of June. On the day after, the hired hands 
were discharged; but Stevens obtained pos- 
session of tlie brig until the 9th, when the 
prize-master made a formal assignment, in 
writing, of the vessel and cargo, to the col- 
lector, Mr. Westcott, the other claimant, by 
whose orders she was conducted to Bridge- 
town. On the 11th of June, the Spanish con- 
sul filed a libel on behalf of the owners of the 
brig and cargo, for the purpose of obtaining 
restitution of the property; upon the ground 
of the illegal outfit within the United States. 
No claim having been interposed for the cap- 
tors, a decree of restitution was pronounced 
by the district court, upon the payment of 
one-fifth of the appraised value to Westcott 
and Stevens, for salvage, for which they had 
filed a joint claim. It is from this part 'of 
the decree, that the appeal was pi-ayed; and 
the only question to be decided by this court 
is, whether those claimants are entitled to 
any, or what compensation, by way of sal- 
vage? Whether the account which Bedwell 
gives of the mutinous behaviour of his crew, 
which he says compelled him to come to the 
United States, and of their threats to put 
to sea and smuggle the cargo into the United 
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States, be true or notj may well be doubted; 
since he is flatly contradicted by most of his 
crew, who sweai, that Bedwell came in vol- 
untarily, and with a declared intention, after 
obtaining the supplies of which he stood in 
need, to put to sea, and to employ vessels to 
introduce the cargo into the United States. 
They positively deny the existence bf a muti- 
ny, actual or intended, either before or aftei: 
the arrival of the brig in Cape May Roads. 
There are two facts, however, of which we 
entertain no doubt. The first is, that an in- 
tention illicitly to introduce the cargo into 
the United States, was formed either by Bed- 
well or his crew, or by both. 2. That what- 
ever might have been the designs of the crew, 
they had not, while the vessel lay in Cape 
May Roads, broken out into any overt acts; 
and the undisputed possession of the vessel 
was, to all intents and purposes, retained by 
Bedwell at the time when Stevens went on 
board with the persons hired to aid him in 
taking possession. We are also satisfied, 
that the vessel and cargo would have been 
carried to sea, either by Bedwell or by his 
crew, and would have been lost to the own- 
ers, but for the interposition of Stevens. If 
the facts thus assumed be correct, it is unde- 
niable, that a meritorious service has been 
rendered to the owners; which in ordinary 
eases would entitle the persons rendering it, 
to an adequate compensation by way of sal- 
vage. But it is contended by the counsel for 
the libellant, that this case is not within the 
general law of salvage; because, the preser- 
vation of the property was not the direct ob- 
ject of the acts done by the claimants, but 
was incidentally the effect of an act per- 
formed by public officers, in execution of a 
public duty enjoined upon them by law; and 
this constitutes the great question in the 
cause. When the service for which the com- 
pensation is claimed by a public officer, is 
required of him by the law, virtute officii; 
or it becomes a duty, necessarily connected 
with his public employment; we can perceive 
the most obvious reason, why a compensation 
beyond what the law allows, should not be 
claimed from the owner of the property 
saved. For services thus required, he is 
paid by the public, in the emoluments to 
which his office entitles him; and this the 
law may justly consider as a full equivalent. 
He deserves, and ought to receive no otiier 
reward, from the person for whose interest 
he acted; for, although the individual re- 
ceives the benefit, the service is in reality 
rendered to the government, and not to the 
individual. The case of The Aquila, 1 0. 
Rob. Adm. 39, was that of a claim for sal- 
vage, made by a magistrate; who, in obedi- 
ence to the requisitions of the act of Anne 
(section 2, e. 18), issued a warrant to a con- 
stable, to summon as many men as might 
be thought necessary, for the preservation of 
a vessel on the seacoast, from the danger of 
being stranded. The vessel and cargo were 
saved, by means of the persons so sum- 
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moned; and the judge Tvas of opinion, that 
the claim of salvage was inadmissible, be- 
cause the magistrate acted in discharge of 
his public duty; and not having exceeded 
what was required of Mm, in the ordinary 
discharge of said duty, he ought to be left 
to the general reward of all good magistrates 
—the fair estimation of bis countrymen, and 
the consciousness of his own right conduct. 
In this case, it will be observed, that the law 
was imperative upon the magistrate, to issue 
the warrant for the express purpose of saving 
the property, and not for some other purpose, 
which might, nevertheless, have incidentally 
produced the same consequence. The magis- 
trate had no choice, whether to perform the 
required act or not— his refusal would have 
been a breach of duty. Besides, the statute 
having provided a compensation by way of 
salvage, for the collector, and all others ac- 
tually concerned in preserving the vessel, 
might reasonably be construed to have in- 
tended to exclude the magistrate. 

The case of The Belle, Edw. Adm. 66, was 
that of a transport, rescued from hostile cap- 
ture, by the' commander of a ship of war, 
of the squadron to which the transport be- 
longed. The transport having been hired to 
the government, to aid in taking off the Brit- 
ish troops from Corunna, was, pro hac vice, 
the property of the government, and under 
its protection. It was the duty of the ships 
of war to afford that protection; and, al- 
though the owner of the rescued vessel was 
benefited by the performance of this duty; 
still, as in the former case, the service was 
performed for the government, in the ordi- 
nary line of the duty of the officer of the 
saving vessel; and was, in fact, paid for by 
the government, as for any other service cou 
nected with his public official duty. Of this 
class of cases, is that of the pilot, who safe- 
ly conducts into port, a vessel in dlsu*ess at 
sea. He acts in the performance of an ordi- 
nary duty, imposed upon him by the law and 
the nature of his employment; and he is 
therefore not entitled to salvage, unless in a 
case where he goes beyond the ordinary du- 
ties attached to his employment. The Jo- 
seph Harvey, 1 0. Rob. Adm. 306. Salvage 
is allowed for the re-capture, by the convoy- 
ing ship of one of the convoy, from the pos- 
session of the enemy; upon the principle, 
that the capture dissolved the connexion be- 
tween the convoying vessel and the prize; 
and consequently, the former was under no 
obligation to make the re-capture. Any ex- 
ertions which could have been made, to pre- 
vent the capture, could not have been a case 
of salvage; because the salvor acted in the 
line of his duty. Whether the principle, to 
be deduced from the cases, is strictly applica- 
ble to one, where the duty imposed upon the 
officer has for its object the public interest 
exclusively, distinct from that of the indi- 
vidual, may admit of some doubt. And, rea- 
soning upon the general principles of quan- 
tum meruit, it would seem somewhat incon- 
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sistent with the nature of such a daim, that 
compensation should be allowed for a serv- 
ice professedly not intended, and should yet 
be withheld, when the salvor acted with a 
view to the interest of the person from whom 
the compensation is demanded. It may also 
be observed, that, in the above cases. Sir 
William Scott does not appear to have been 
governed in his decision by any considera- 
tion of the official duty being directed to the 
interest of the individual whose property has 
been saved. It is not, however, our intention 
to give any opinion upon this point; because 
we have the authority of Sir William Scott, 
and, as we think, of good sense, for saying; 
that, if an officer, acting as such, exceeds the 
limits of his official duty, by giving extraor- 
dinary assistance to save prop^ty, he is en- 
titled to salvage. And we are of opinion, 
that these officers went beyond the ordinary 
limits of the duty which their official sta- 
tions required from them. 

We are aware of no law of the United 
States, which authorized the collector or his 
officers to seize and detain the Tigre, upon 
the asserted ground of an intention, in the 
master and crew, to smuggle the cargo on 
shore. The only section of the duty law, un- 
der colour of which they could have so acted, 
is the 29th; and that merely requures the col- 
lector to arrest a vessel which attempts to de- 
part from any district into which she has 
arrived, imless it be to proceed on her way to 
some interior district, to which she may be 
bound, before the master has made a report 
or enti-y of her cargo.' But it will be per- 
ceived, that it is the attempt to depart, and 
not an intention to violate the revenue laws, 
which will justify a seizure under this sec- 
tion. Yet it is contended, by the counsel for 
the respondent, that an authority to prevent 
a violation of the revenue laws, by arresting 
the vessel, is cause of well grounded suspi- 
cions, which must necessarily reside in the 
collector, upon general principles of law, al- 
though it would not be granted to him ex- 
pressly by statute. We think it will be pretty 
difficult to maintain this position; for let us 
ask of those who make it, what are the ulte- 
rior measures which they would propose to 
be taken by the collector consequent upon the 
result? It is most unquestionable, that no pro- 
ceeding could be instituted against the vessel, 
upon the mere ground of an intended breach 
of laws, attended by no overt act of an illegal 
nature. If he may seize and detain her for 
one honr, without being able to bring her to 
adjudication, he may for just as long time as 
his suspicions of the evil designs of the per- 
sons on board shall continue;— a power, 
which, in its exercise, would or might be 
most inconvenient and oppressive to the own- 
ers of the property- In a case arising under 
the 29th section, the service is made on ac- 
count of an offence actually committed;— the 
attempt to depart before an entry or report; 
and by performing either of these acts it 
would of course be removed. The collector 
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might also put an officer on board to prevent 
smuggling; but lie cannot detain ber on tbat 
ground. We are, then, of opinion, tbat it was 
not the duty of tbe collector to take posses- 
sion of tbis vessel, mucb less to carry ber, out 
of tbe course of ber voyage, up tbe river Del- 
aware; upon tbe ground of a suspicion of an 
intended violation of the revenue laws of tbe ■ 
United States. On tbe contrary, we think it 
perfectly clear, tbat tbe officer acted at bis 
peril, and would be considered in the Ugbt of 
a trespasser, if be could not, as Stevens cer- 
tainly may, justify his conduct, by pleading, 
tbat be acted as be did, at the express re- 
quest of tbe prize-master and commander of 
tbe vessel. However the general principle of 
law then may be, we have no doubt, tbat, if 
a collector, or other revenue officer, intending 
to act in tbe line of his official duty, but mis- 
taking tbe law, and transcending bis author- 
ity, is the meritorious cause of saving prop- 
erty to tbe owner, he is not precluded, on ac- 
count of the motive which actuated him, 
from claiming salvage; and tbat such was 
the present case. Two other objections have 
been made to this claim, which deserve to be 
noticed. —Tbe- first is, tbat the seizure of tbis 
property was not made with a view to save it 
from loss, or to benefit the owner; and tbat, 
consequently, tbe claimants have not tbe 
merit of salvors; nor are they entitled as such 
to compensation. 2. That, upon tbe fair con- 
struction of the 9tb article of tbe Spanish 
Treaty, the property ought to be restored en- 
tire, free from every deduction. 1. As to tbe 
first of these objections, it might be a suffi- 
cient answer to say, that it is not supported 
in point of fact It is expressly sworn, by 
Bedwell, tbat the seiziu:e was made by tbe 
deputy-collector, at his request, and upon his 
representation of the mutinous conduct and 
unlawful intentions of tbe crew to put to sea, 
and to smuggle the cargo on shore; and that 
be stated to Stevens, tbat bis object was to 
have tbe Tigre detained, until be could hear 
from the agents of the owners of tbe priva- 
teer. If tbis be so, and the evidence stands 
entirely uncontradicted, it is fair to conclude, 
that, in making tbe seizure, and in detaining 
tbe vessel, Stevens was influenced by the 
double motive of preventing a breach of the 
laws, and also of rescuing the property from 
tbe destniction with which it was threatened, 
should tbe crew persist in their design. But 
we by no means acknowledge tbe soundness 
of the objection in point of law. The owner, 
whose property has been preserved from de- 
struction by tbe acts of a stranger, has no 
right to inquire into tbe motives which influ- 
enced bis conduct, provided he acted legally. 
It is sufficient to entitle tbe salvor to a just 
compensation, that a beneficial service has 
been rendered, by which tbe property has 
been rescued from imminent danger. It is 
only in estimating tbe quantum of compensa- 
tion, tbat considerations of tbis nature should 
be taken into account The intention of tbe 
salvor may have been to appropriate the 



whole of tbe property to bis own use; as 
where a vessel, captured as prize, turns out 
to be a mere case of salvage. "Tbe re-cap- 
tor," observes the chief justice, in the case 
of Talbot V. Seamen, 1 Crancb [5 U. S.] 36, 
"is seldom actuated by the sole view of sav- 
ing the vessel. In no case has the inquiry 
been made," 2, The Spanish Treaty.— The 
9th article declares, that "all ships and mer- 
chandise, of what nature soever, which shall 
be rescued out of tbe hands of any pirates or 
robbers, on tbe high seas, shall be brought 
into some port of either state, and shall be 
delivered to tbe custody of tbe officers of that 
port, in order to be taken care of, and restored 
entire to tbe true proprietor, as soon as due 
and sufficient proof shall be made concerning 
the property thereof." 

The only question in this case is, whether 
tbe rescue was made from ph-ates or robbers? 
And this must be decided by tbe evidence 
in the cause. It is certainly a matter both of 
surprise and regret, that tbe fact of the na- 
tional character of the Constitution, is left in 
so much doubt by the imperfect manner in 
which the evidence has been taken; for, it 
can scarcely be supposed, that if the prize- 
master and crew bad been examined upon 
this point, they could not have given impor- 
tant information in respect to it. It is highly 
probable, tbat Bedwell knew whether she 
was built or owL'ed in Buenos Ayres; and he 
must have known whether she had on board 
a commissioii from the government of that 
country or not. Yet bis evidence is altogether 
unsatisfactory upon tbese points; nor is he 
even asked any question, by either side, cal- 
culated to throw light upon them. If, then, 
tbe evidence as to tbe national character of 
tbe vessel, and ber authority to make cap- 
tures, be defective, bow ought tbis circum- 
stance to affect the question under considei-a- 
tion? We are of opinion, that it must operate 
against the party who alleges the fact, that 
tbe capture was pii'atically made. To tbe 
claim of salvage, for a rescue of Spanish prop- 
erty captured at sea as prize of war, by a 
vessel professing, at least, to be an enemy 
of Spain, the owner sets up tbe Spanish trea- 
ty; which requires the restitution to be en- 
tire, provided tbe rescue be made out of tbe 
bar.-ds of pirates and robbers. He must there- 
fore bring the case within the treaty; and to 
do this, it is Incumbent upon Mm to prove 
that the captors were pirates and robbers. 
What degree of proof woidd be sufficient to 
establish tbat fact, would be another ques- 
tion; but tbat the onus is upon him, can 
hardly, we thiuk, be doubted. The evidence 
ought, at least, to be such as to lay a reason- 
able ground for believing, that tbe taking 
was piratical, so as to shift tbe bmtber: of 
proof to the other side. It might not be nec- 
essary, for example, tbat the owner should 
prove, tbat the vessel had no commission; 
and yet if tbe fact were so, it must have been 
within the knowledge of tbe prize-master, 
who was examined by both parties. If tbe 
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capture were prima facie illegal, and it were 
proved that the Constitution was owned by 
a neutral, it woiild be sufficient to establish 
the fact of piracy; unless the claimants could 
show her to have been regularly commis- 
sioned.. For, if she were, in fact, a Buenos 
Ayrean bottom, the capture would be legal, 
although she had no commission; and the 
only effect of the want of one would be, that 
the prize would be condemned to the govern- 
ment of Buenos Ayi-es, instead of the captors. 
But there could be no ground for the charge 
of ph-acy against the captors. "UTiether the 
evidence in this cause would be strong 
enough to prove the legality of the capture, 
if that were now the point of Inquiry, need 
not be decided. It is sufScient to withdraw 
the case from the operation of the treaty, 
that a piratical taking by the Constitution 
is not made out. The evidence, indeed, such 
as it is, would rather lead us to a different 
conclusion. Amongst the papers found on 
board the ship, is one which purports to be 
the copy of a commission for the Constitu- 
tion, with the signatm'e of Puerydon, supreme 
director of the united provinces of Buenos 
Ayres, dated at Buenos Ayres, with an en- 
dorsement by A. Micah, the original com- 
mander; authorizing Captam Broom to take 
command of the Buenos Ayrean brig of wat 
Constitution, and to act as commander, con- 
formable to the said commission of the Bue- 
nos Ayres government, and the orders of the 
owner or merchant of Buenos Ayres. Bed- 
well, in his deposition, speaks of her as a 
Buenos Ayrean national vessel; and he swears 
he sailed in her on a cruise to capture Spaidsh 
property. He also swears, that after the 
capture of the Tigre, he was put on board 
of her as prize-master, with directions to carry 
her to Buenos Ayres, for condemnation; that 
his intention, when he left the Constitution, 
was to go to Buenos Ayres; and that he after- 
wards endeavoured to get to Margaretta, on 
account of his being short of water— where 
he intended to bring the property to adjudica- 
tion; but that his crew compelled him to 
come to the United States. This evidence is 
strongly corroborated by the letter of insti-uc- 
tions to Bedwell, found amongst the papers 
of the Tigre, seized by the commander of the 
Constitution, dated on boai-d the Buenos 
Ayres brig Constitution, in which he is order- 
ed to take the prize to Buenos Ajres, and is 
informed, that he will be entitled to an ad- 
ditional share, if he gets her in safe. Now, 
taking this evidence altogether, it is difficult 
to resist the belief, that at least the Constitu- 
tion belonged to Buenos Ayres, and was there 
owned. The papers above mentioned speak 
of her as such; ai;d if she was so, we have 
ak-eady stated, that it is immaterial, whether 
she had a commission or not, so far as the 
question of piracy is involved in the case. If 
the Constitution was not a commissioned pri- 
vateer, the whole property would have been 
condemned to the government of Buenos 
Ayres; and consequently, the promise to al- 



low any share of the property to Bedwell, 
would have been' made without authority. 
And if she was not only uncommissioned, but 
was in truth the property of a neutral, is it 
a'edible, that the prize would have been order- 
ed or conducted to Buenos Ayres, or to the 
port of any other civilized country, for the 
purpose of adjudication; and thus to expose 
the property to confiscation, and the prize- 
master and crew to the danger of bein-g ti-ied 
as pirates? Upon the whole, we are of opin- 
ion, that the charge of piracy not being es- 
tablished, the ease is not within the opera- 
tion of the Spanish treaty. 

The only remaining inquiry respects the 
quantum of compensation to be allowed to 
the two claimants. This must depend upon 
the exercise of a sound discretion, after tak- 
ing into view the damage fi'om which the 
property was relieved, the risk run, and the 
labour employed in saving the property. We 
are fully satisfied, that, but for the interfer- 
ence of the claimants, this valuable property 
would have been lost to the owners. At the 
same time, we are of opinion that this is a 
case of very little merit. The rescue was 
made while the vessel was lying at anchor, 
within the disti-ict of the collector whose 
deputy made it, without the slightest per- 
son-al danger, and with very little labour; 
for, although Bedwell's fears induced him to 
suspect his crew of mutinous intentions, yet 
it is most dear, that if even Ms suspicions 
were well founded, (and the contrary is proved 
by the crew;) stUl Stevens took possession 
of the vessel, not only without opposition, 
but without a murmur from the ci-ew; she 
was, with little trouble, and no hazard, con- 
ducted to a place of safety, by persons em- 
ployed by Stevens; and who appear to have 
been satisfied with a veiy moderate compen- 
sation made to them by the claimants. In 
making the seizure, no legal responsibility 
was incurred; not only because the act done 
to save the property was meritorious; but 
because it was performed at the request of 
the prize-master. This is a very different 
case from those of derelict, re-capture from 
the 'enemy at sea, rescue from mutineers, and 
the like. In general, those are attended with 
danger, either to the persons employed in the 
service, or to the vessel and cargo so engaged. 
We have looked into the cases; and find, that 
in some of them, though possessing a greater 
merit than this can boast of, a much lower 
rate of compensation, than is given in this 
case, has been allowed. The case of The 
Franklin, 4 C. Bob. Adm, 147,- was that of a 
British vessel and cargo, captured whQst go- 
ing into an enemy's port, whereby she was 
saved to the owners from inevitable destruc- 
tion. The court refused to allow militaiy 
salvage, because the property was not cap- 
tured from the possession of the owner; but 
for the actual service rendered, a compensa^- 
tion, by way of salvage, was decreed, of about 
one sixtieth part of the appraised value, over 
and above expenses incm-red. The case of 
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The "William Beckford, 3 C. Eob. Adm. 3i55, 
was that of a rescue of a slave ship from 
insurgent slaves, and one tenth oxAj was al- 
lowed. We regret that we have not an op- 
portunity of looking into the American deci- 
sions upon this subject, to see what has heen 
the usual rate allowed in eases resemblin'g 
the present. But we are well satisfied, that 
these claimants will be amply rewarded for 
4iU the services which they have rendered to 
the owners of the Tigi-e, by allowing each of 
them 1000 dollars, over and above the sums 
paid by them to the persons employed to aid 
in seizing this vessel, and navigating her to 
Cohansey creek, together with any other rea- 
sonable expenses to which they have been put, 
in preserving the property; all which ex- 
penses, are to be ascertained by the register 
of the court. We shall allow the daimants 
their costs. 

The sentence of the distx-ict court is to be 
reversed, so far as it allows to the claimants 
one fifth of the property saved for salvage; 
and is affirmed in all other respects, reform- 
ing it as above. 



Case No, 8,282. 

LETOURNO V. RINGGOLD. 

[3 Cranch. O. 0. 103.] i 

Circuit Court, District of Columbia. May 
Term, 1827. 

Trust— Effect of Df.eb of Trust as between' 
Preferred and G-eneuai, Creditors. 

A deed conveying, in trust, to secure certain 
ereditors, certain specified articles of personal 
property, does not protect from the general cred- 
itors, articles purchased to supply the place of ar- 
ticles sold by the trustee; unless so stipulated in 
the deed of trust. 

Replevin, for goods taken in execution by 
the defendant [Tench Ringgold], as- marshal 
of the District of Columbia, at the suit of 
a creditor of Joseph Letourno. Joseph, the 
debtor, was also indebted to his brother 
Clement, the plaintiff in this cause; and to 
secure that debt, conveyed to one Elijah 
White, by a deed of bargain and sale, dated 
on the 2oth of February, 1825, all his house- 
hold furniture and stock in trade, as a 
tavern-keeper, (a particular schedule of which 
was annexed to the deed,) in trust to per- 
mit Joseph to remain in possession and to 
use them until the execution of the trust; 
and providing that White should preserve 
the property for the purpose of securing the 
payment of $1363.50 due to Clement Le- 
tourno, the plaintiff, within a year from the 
date of the deed; after which he was, on 
demand, to deliver up the property to Clem- 
ent, to be sold in discharge of that debt, 
if it should not have been before paid. And 
by a second deed, dated October 18, 1825, 
reciting that part of the goods, mentioned 
in the schedule, had been sold and other 
goods substituted, conveyed to the said White 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



upon the same trusts, the goods, stock in 
trade, &e., then in the house, (other than 
those contained in the schedule annexed to 
the former- deed;) and also such as might 
thereafter, before the extinguishment of the 
debt to Clement, "be purchased or procm-ed 
out of the profits or proceeds of the same, 
or for the purpose of replacing any of the 
goods, wares, merchandise, stock in trade, 
furniture, or other articles now in the house; 
or for carrying on the business of the said 
Joseph Letourno." 

The defendant's counsel prayed THE 
COURT to instruct the jury, that the deed 
did not convey the after-acquired property. 

But THIL COURT instructed the jury that 
the deed of the 18th of October, if not oth- 
erwise fraudulent, protected the goods pur- 
chased, since the date of the last deed, out 
of the profits or proceeds of the goods which 
had been acquired between the dates of the 
two deeds; but not such as may have been 
purchased since the date of the last deed, 
out of the proceeds or profits of the goods 
conveyed by the first deed, and sold since 
the date of the last deed. See the case of 
Wagner v. Watts [Case No. 17,040], at June 
term, j>.o19, in this court Yerdict for the de- 
fendant. 
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LETTS et al.- v. HAOKETT. 

[6 Chi. Leg. News, 283; Brown's Adm. 480.] 

District Court, E. D. Michigan. March 9, 1874. 

Pbincipai. and Agekt — Liability op Owner op 

Vessei, for Failure of Master to 

JJToTiFY Shipper. 

Liability of owner of vessel for fault of master 

in faihn^ to notify the agent of the shipper of 

his leaving, so that he could have effected an 

insurance on the cargo. 

The libel in this case is based upon a 
contract of affreightment of a cargo or car- 
goes of coal to be transported in respond- 
ent's vessels from Cleveland to Detroit, in 
November, 1872. A part of one cargo, about 
295 tons, was taken on board respondent's 
barge Ontario, and the weather being threat- 
ening and the closing of the navigation immi- 
nent, the barge put to sea, and together with 
the cargo was lost. The loss was clearly 
by a peril of the sea, and no damages are 
claimed on that account. The cargo was not 
insured, however, and it is claimed on the 
part of the libelants that the failure to insm-e 
was owing to the neglect and misconduct of 
the master of the barge, and it is to recover 
damages on this account the suit was 
brought. 

Libelants [Charles E. Letts and William 
A. Carpenter] were coal dealers in Detroit, 
and, as such, purchased coal In large quanti- 
ties of the Pennsylvania Coal Company, in 
Cleveland; and they had a standing. arrange- 
ment with the agent of the company there to 
insure for libelants all cargoes of coal shipped 
to them in vessels of a certain class, and 
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to whicli class tlie barge Ontario belonged. 
On application of the master of the barge 
to the agent of the coal company for a cargo 
for libelants, he was sent up the' river about 
a mile, to take on a part of a cargo at the 
"Mahoning Shoots," so called, and was then 
to return to the company's docks near the 
mouth of the river, and complete his lading, 
which was to be 400 tons. After taking on 
about 295 tons at the Mahoning shoots, the 
barge came down for the purpose of com- 
pleting her load, but could not lay at the 
company's dock for that purpose on account 
of the weather, and so laid up to a dock fur- 
ther up the river to await the abating of 
the storm. During the following night, the 
storm having abated, the master of the 
barge was notified by the tug Torrent, upon 
which he depended to make the voyage, that 
if he went with her he must get ready and put 
to sea at once. Close of navigation by the set- 
ting in of winter being imminent, the master 
of the barge decided to go with the Torrent, 
that being, as he believed, his only chance 
to reach Detroit (his home port,) that season, 
and he so left early next morning. The barge 
so left without completing her load, with; 
out a bill of lading, and without notifying 
the agent of the company; and the agent tes- 
tifies that he had no knowledge of her hav- 
ing left until he heard of the catastrophe 
by which she was lost; and no insurance 
was effected. 

The question is, is the respondent [Robert 
J. Hackett] liable for the loss on account 
of the failure to insure? 

H. B. Brown, for libelants. 
Wm. A. Moore, for respondent. 

LONGYEAR, District Judge. The alleged 
faults upon which this action is based are 
all summed up in the failure of the master of 
the barge to notify the agent of his leaving, 
so that he could at once have effected an 
insurance on the cargo, as it is claimed it 
was his duty to do. It was said it was 
the duty of the master to complete his lad- 
ing. This is important only because in that 
case the agent would probably have known 
of his leaving, and the amount of cargo to 
be insured. It was also said that it was the 
duty of the master to sign a bill of lading 
before leaving; but this was important only 
for the same reason as the other. Let it be 
conceded, therefore, that the duties of the 
master of the barge were as claimed; that 
he failed to discharge those duties without 
legal excuse; and that the failure to obtain 
insurance on the cargo was wholly owing 
to such failure on the part of the master, 
(as to which latter proposition, however, I 
think there is doubt,) and the important 
question which meets us at the threshold is, 
are the damages sustained by libelants le- 



gally chargeable to respondent under the al- 
legations and proofs in the case? Whatever 
difficulty there may be, and it is often great, 
in determining what damages arising out of 
breach of contract, are sufficiently direct and 
immediate, and what are too remote to be 
allowed against a party so in default, the- 
rule of law is well settled that the damages 
must in all cases be such as must have been 
in the contemplation of the parties when 
the contract was entered into. Sedg. Dam. 
63-76; 2 Greenl. Ev. § 256, and note 6; Fox 
V. Harding, 7 Gush. 522; Hadley v. Baxen- 
dale, 9 Exch. 341, 354; Hutchings v. Ladd,. 
16 Mich. 493, 505. 

The arrangement between libelants and 
the agent of the coal company in regard to 
insurance was entirely separate from and 
independent of the contract of affreightment, 
and there is no allegation and no testimony 
even tending to prove that respondent was 
informed or knew of its existence when the 
contract of affreightment was made, or after- 
wards. Under these circumstances it can not 
be said that damages arising out of a failure 
to insure coxdd have been in the contempla- 
tion of the respondent when he entered into 
the contract of affreightment Under the 
foregoing rule of law, therefore, respondent 
can not be held liable for the damages com^ 
plained of. But even if the facts were such 
as to bring the libelants' case within the mle 
of law above stated as to damages, I think 
the libelants could not recover, because it is 
by no means certain that the insurance 
would have been effected if the barge had 
waited to complete her lading, or the agent 
had been notified of her leaving when she 
did leave. In order to insure it was nec- 
essary, of course, that the agent should as- 
cei-tain the number of tons on board. The 
master of the barge testifies that when he 
had taken on what he did take on at the 
Mahoning shoots, he requested of the weigher 
a statement of the number of tons, and was. 
informed by the weigher that he could not 
give it to him there, but it would be sent 
down to the coal company's office. This was 
not done until the next day, or next but one, 
after the barge had left and after the catas- 
trophe had happened, when, of course, it 
was too late to insure. It is true, if the 
barge had waited to complete her lading, the 
information might have been received be- 
fore she left; but the court would hardly 
hold a party liable upon a mere probability 
of that sort, especially in view of the appar- 
ent urgency of the necessity of the barge 
leaving when she did, and without complet- 
ing her lading. But it is not necessary to 
put the decision upon this point The first 
point is clearly sufficient to dispose of the 
case adversely to the libelants. The libel 
must be dismissed with costs to the respond- 
ent 
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Case Wo. 8,S84. 

Es parte LETTY, 
El Oraneh, 0. O. 328.] i 

Circuit Court, District of Columbia, July 
Term, 1806. 

Slateet— Petition for Freedom— Habeas Cok- 

PUS — SECDRITi% 

A petitioner for freedom, in custody, will not be 
discharged upon the request of the master, unless 
upon security given by him to have the petitioner 
forthcoming, &e., to prosecute a claim for free- 
dom. 

Habeas corpus upon the petition of a man 
claiming- to be the master of the negro Letty, 
committed to jail by a magistrate, upon a 
complaint made that she was entitled, to her 
freedom under the law of Virginia, Decem- 
ber 25, 1795 (Rev. Code 1803, p. 346). 

Mr. Youngs, for her master, contended 
that the justice had not stated that the mas- 
ter failed or refused to give bond. That her 
title to freedom must be proved, by legal 
evidence, before she can be detained against 
the will of the master. The negro had been 
confined in jail in Washington, and, while in 
jail there, was sold by B. G. Orr to Henry 
Dawes, of Georgetown, by him brought to 
Alexandria, and sold to Dozier, of South 
Carolina. She had petitioned for her free- 
dom in Washington county, where the peti- 
tion was still pending. 

Mi-. Hiort, for prisoner, filed a petition 
praying that she may be protected from be- 
ing removed out of the district, until her pe- 
tition for freedom can be heard in Washing- 
ton. 

THE COURT, after consideration, refused 
to sufieer the master to take the negro away, 
unless upon giving security not to take her 
out of the District of Columbia, &e., accord- 
ing to the Maryland practice, and remanded 
her. 



Case Wo. 8,285. 

LETTY et al. v. LOWE. 

[2 Cranch, C. 0. 634.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1825. 

Slavert — Repayment of Purchase MosBr 

Freedom— Deed op Emancipation. 

A female slave, purchased by the defendant at 
the request of the slave, to enable her to obtain 
her freedom by repayment of the purchase-money, 
IS not entitled to judgment in her favor, until she 
has repaid the whole purchase-money; and if she 
had paid the whole purchase-money, quaere 
whether she would be entitled to judgment in her 
favor, either at law or in equity, without a deed 
of emancipation. 

Petition for freedom. On the trial of this 
cause, Thomas Bingay, a witness for the pe- 
titioner, testified that he was present at the 
bargain between the defendant and Mary 

1 [Reported by Hon. William Cianoh, Chief 
Judge.] 



Greenfield, for the purchase of the petitioner, 
who was held by the said Mary Greenfield, 
as a slave for life, and was offered for sale 
by her mistress; that the price agreed upon 
to be paid by the defendant, was ?250. That 
the witness then took the defendant aside, 
and inquired of him what was his purpose 
and object in making the said purchase; to 
which he replied that he was about to make 
the said purchase from motives only of Chris- 
tian charity, and to serve the said woman, of 
whom he had a good opinion, and whom he 
thought it his duty to serve; that he had 
confidence in her that she would repay htm 
what he should advance, and that she should 
then be free. The witness told him if that 
was his object in making the said purchase, 
he would, if he desired it, be seciu:ity for Let- 
ty for §50;- that she would pay up, in small 
sums, what he might advance; and that he 
would, moreover, put into his hands §40 then, 
to enable him to make the first payment for 
Letty. The defendant declined requuing the 
secm'ity, saying he had confidence in the 
woman, but agreed to receive the ?40, which 
the witness thereupon paid him. The witness 
got the said §40 from' a colored woman, to 
whom Letty told him to apply for it, saying 
that it had been contributed by some friends 
of hers, for the purpose of enabling her to 
buy herself of her said mistress. That he 
would not have given the said §40 to the de- 
fendant, but for his stating that he was mak- 
ing the purchase from the motives and for 
the purpose aforesaid. That after the said 
bargain, the defendant never claimed nor held 
the petitioner in his service; but that she 
lived at large, as a free woman, in the city 
of Washington, where the defendant also lived; 
and that after the said bargain, and while so 
living at large, the child mentioned in the pe- 
tition, was bom. That the defendant after re- 
ceiving the §40, paid it to Mrs. Greenfield, 
but no information was given to her of the 
object of the defendant in making the said 
purchase. That this transaction took place 
some time in the year 1818, and at that time 
no bill of sale was executed, nor any receipt 
given for the money paid. 

And the petitioner also produced and read 
in evidence the paper writings following, ad- 
mitted to be signed by the defendant. 

"Washington City. This is to certify that 
Letty Brown, the bearer of this, is my prop- 
erty; that I, in 1817 or 1818, purchased her 
from Miss Mary Greenfield, then her mistress. 
I f mother certify that I have received from her 
(Letty,) at sundry times, §206, and that there 
is now due, on the purchase-money, &e., to 
me, §64.94, on payment of which I hereby 
promise and bind myself that she (Letty) shall 
be freer, her lifetime, from bondage to any 
person or persons. Given under my hand this 
21st day of February, in the year 1823. John 
H. Lowe. Balance due and to be paid J. H. 
B., §64.94." 

"Washington City, 8th October, 1823. Re- 
ceived from Letty, through the hands of Mr. 
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Bingay, ?20, in part payment of the atiove 
claim. Jolin H. Lowe." 

"Received of Letty nine dollai-s. oth Fel)ru- 
ary, 1825. J, H. Lowe." 

The petition was filed on the 15th of July, 
1825. 

Upon this evidence, Mr. Jones, for defend- 
ant, prayed the court to instruct the jmy 
that the petitioner was not entitled to re- 
cover; because: 1st. A slave is not competent 
in law to be a party to a binding contract. 
2d. There can be no emancipation, but by 
deed, according to the provisions of the 
Maryland act of 1796, c. 67, or by last will 
and testament. 3d. The whole purchase-mon- 
ey has not yet been repaid to the defendant. 

Mr. L^ar and Mr. Key, contra. 

In the case of Brown v. Wingard [Case No. 
2,034], at April term, 1822, this court only de- 
cided that there could not be acontraet between 
the master and his slave, even in equity. But 
this is a contract between a slave and a third 
person. Here Mr. Lowe was only the trus- 
tee of the slave, and bought her only for her 
own use. The witness, Bingay, was also a 
trustee, and may enforce this contract. It is 
not necessary, imder the law of Maiyland, 
that therq should be a deed of manumission. 
Freedom may be obtained by implication. 
The defendant never had the right of prop- 
erty in the slave, he was only trustee, and no 
deed of manumission was necessary from 
him. Hall v. Mullin, 5 Har. & J. 190. 

The jui-y is to decide whether the whole pur- 
chase-money has been repaid to the defend- 
ant. In the ease of Crawford v. Cruse [Case 
No. 3,367], this court decided that there was 
a remedy for the slave in equity. 

Mr. Jones, in reply. 

In Crawford v. Cruse, this court said there 
was a remedy in equity, consequently not at 
law. If the defendant never had the legal 
title, then the petitioner can have no right 
to freedom. It is said that freedom may be 
gained by implication in a wlU; but there 
must be a will; and the whole question in 
Hall V. Mullin, was as to the true construc- 
tion of the will; that is, whether the testa- 
tor intended to give freedom to his slaves. 
But here is neither a will, nor a deed of 
emancipation. There was no contract be- 
tween Bingay and the defendant. He merely 
received the ?40 from Letty and gave it to the 
defendant. This is a suit at law, and the pe- 
titioner must show a legal, consummate, title 
to freedom. In Crawford v. Cruse, the suit 
was in equity, upon a contract between per- 
sons competent to contract. 

THE COURT (MORSELL, Circuit Judge, 
absent) could not agree to give the insti'uc- 
tion. The defendant then demurred to tlie 
evidence. 

At the next term (Jlay, 1826) TEDS COURT 
(THBUSTON, Circuit Judge, contra) ordered 
judgment to be entered for the defendant up- 
on the demurrer, without prejudice to any 
equitable relief which the petitioners might 
thereafter have. 
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Case "No. 8,S86. 

LEYERING v. BANK OF COLUMBIA. 

[1 Cranch, 0. 0. 152.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1803. 

Maritime Liexs — Pkovision axu Repairs — Sb.v- 

MAX'S LlEX. 

1. A ship lying in Baltimore, whose owners re- 
side in Alexandria, is not liable for provisions 
and repairs, Baltimore and Alexandria not being 
foreign to each other. 

2. But the ship is liable to a seaman shipped 
for a voyage not prosecuted. 

[Cited in The Atlantic, 53 Fed. 609.] 

This was an action on the case for money 
paid, laid out and expended, and for money 
had and received. The bank having a claim 
against one Hamilton, a part owner of the 
ship Alexandria, caused her to be attached 
at Baltimore, and obtained judgment of con- 
demnation. At the sherifiE's sale, the plain- 
tiff became the purchaser, but under an 
agreement with the bank that they should 
exonerate him from all liens and incum- 
brances on the ship. The seamen libelled 
the ship for wages, and the plaintiff finding 
their claim just, paid them, and now brought 
this action to recover the amount of such 
payments from the bank. It was admitted 
by the defendants that the plaintiff would 
have a right to recover if there were any 
claims against the ship for which the claim- 
ants had a lien at the time of the sale; and 
which the plaintiff had paid. The charges 
paid by the plaintiff were for the mate's 
wages, work done for repairs on the ship, 
and for provisions. It appeared that the 
mate was engaged at Alexandria, where the 
former owners lived, to go to Baltimore to 
take charge of the ship, and prepare her 
for sea; that when he arrived he found 
Hamilton's share attached, and in the cus- 
tody of the sheriff; that after remaining on 
board about fourteen days, he was directed 
by the ownei-s at Alexandria not to proceed 
in preparing the ship , for sea, but to re- 
main on board to take care of her: he was 
to have one dollar a day until that vessel 
sailed, after which he was to have thirty- 
six dollars per month as mate. He went 
on board the 10th January, and remained on 
board till the 16th of June, when the ship 
was sold by the sheriff. 

Mason & Key, for defendants, contended 
that, as to repairs and provisions, in order to 
make the ship liable they must be furnished 

1 [Reported by Hon. William Cranch. Chief 
Judge.] 
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while the ship Tvas on her voyage, or else 
that there must hfe an express hypothecation; 
that Baltimore could not he deemed a for- 
eign country as to Alexandria; and, as to 
the mate's wages, they admitted that if he 
■was employed as a mariner by the owners, 
in contemplation of a voyage, and to prepare 
the ship for such a voyage, she was liable 
to him for his wages while so employed in 
port, but contended that, by his remaining 
on board after the orders of cotmtermand 
were given, he remained there under a new 
contract, and was a mere ship-keeper, for 
which service he had no lien on the ship, 
and cited Green v- Farmer, 4 Burrows, 2214; 
Godin V. London Assur. Co., 1 Burrows, 494; 
Ex parte Shank, 1 Atk. 234; Abb. Shipp. 
66, 91, 108; Rich v. Coe, Cowp. 636; Wester- 
dell V. Dale, 7 Term R. 312; Abb. Shipp. 
288; Watliinson v. Bernadiston, 2 P. Wms. 
36T; Wells v. Osmond, 6 Mod. 238. The rem- 
edy of the plaintiflE against the former own- 
ers is good for these charges. 

Gantt & Morsell, for plamtiff. Whenever 
necessary supplies are furnished to a ship, 
the individual has a triple security; the mas- 
ter, owners and ship. In any case in which a 
master may hypothecate, if necessaries are 
furnished, the ship is liable without hypoth- 
ecation. The conti-act was made on the cred- 
it of the ship, and not on that of the owners, 
who, as to Baltimore, were in a foreign 
country, that is, in Alexandria. Mariners 
may libel where the compact is made on 
land, and cannot libel unless their" lien on 
the ship is perfect. The cases cited are upon 
questions to the jm-isdiction of the court of 
admiralty, not upon the nature of the con- 
tracts. 4 Bac. Abr. 615; Yates v. Hall, 1 
Term R. 73; 2 Term R. 73; 1 Com. Dig. 391; 
Wells V. Osman, 2 Ld. Raym. 1044; Oro. 
Car. 296; Hoare v. Clement, 2 Show. 338; 
4 Bac. Abr. 620; Abb. Shipp, 102; Mene- 
tone V. Gibbons, 3 Term R. 267; Rich v. 
Coe, Cowp. 636; 2 Bac. Abr. 176; Ross v. 
Walker, 2 Wils. 264. 

KILTY, Chief Judge. That there was no 
lien as to the repairs and provisions, Balti- 
more and Alexandria not being foreign poiis 
to each other. That to make the ship liable 
to seamen for work done in port, it is not 
necessary that they should be hired for a 
specific voyage; that mariners may be hired 
by the owners themselves, and in such case 
they are not to be considered as relying 
solely upon the personal credit of the own- 
ers, and as losing their lien on the ship; that 
if a mariner is hired for an uncertain voy- 
age, and not a specific one, the owners or 
the master may discharge such mariner; that 
if a seaman is hired for a voyage, and to 
do duty while in port in preparing for the 
the voyage, and the voyage is not prosecut- 
ed, the ship is liable to such mariner for 
his service while in port; that the claim of 
the mate in this case was a lien upon the 



ship if he remained on board under the first 
agreement; but if the prosecution of the voy- 
age was abandoned, and after the revocation 
of the first orders, he remained on board to 
take care of the ship in port, a voyage not 
being contemplated at the time of such 
revocation, his claim for wages which ac- 
crued subsequently was not a lien on the 
ship. 

The jury could not agree, and a juror was 
withdrawn by consent, and the cause contin- 
ued. Levering v. Bank of Columbia [Case No. 
8,287]. 



Case l^o. 8,S87. 

LEVERING V. BANK OP COLUMBIA. 

[1 Cranch, C C. 207.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1804. 

MAKimiE Liens — Provisions and Repairs— Sea- 
sTAN's Lien. 

. The wages of a seaman on board of a ship in 
port who was hired to take care of her, at a dollar 
a day while in port, are not a Hen on the ship; 
nor are repairs and provisions furnished to a ship 
in Baltimore in Maryland, the owners residing 
in Alexandria, District of Columbia. 

Assumpsit, for money paid and advanced 
for the use of the defendants. The jury not 
having agreed at the former trial, in jjecem- 
ber term, 1803 [Case No. 8,286], the cause 
now came on again, and the facts appeared 
to be as follows: The defendants had sold 
to the plaintiff half of the ship Alexandria, 
to be delivered to the plaintiff free of all 
liens and incumbrances. One Donaldson 
was hired by the former owners, at Alexan- 
dria (D. C), to go to Baltimore, and to take 
charge of the ship, until the owners should 
get a freight for her, and prepare her for a 
voyage. In case a freight should be pro- 
cured he was to go the voyage as mate, at 
thirty-six dollars a month. The owners then 
resided in Alexandria. 

Mr. Morsell, for plaintiff, contended that 
the following claims are liens on the ship: 
(1) Mate's wages while the vessel lay in the 
port of Baltimore. (2) Repairs, particularly 
a figure-head, &c., made in Baltimore. (3) 
Provisions and necessaries furnished the 
ship while in Baltimore, by persons residing 
in Baltimore, and cited the following au* 
thorities: Wells v. Osman, 2 Ld. Raym. 
1044; Rich v. Coe, Cowp. 636; 2 Bac. Abr. 
(Gwyll. Ed.) 108, 181; 4 Inst 141; 1 Vent. 
146, 343; 3 Mod. 244, 245; Clay v. Sudgrave 
and Bayly v. Grant, Salk. 133, pi. 4, 5; 1 
Ld. Raym. 5<6, 632, oarth. 518; Wheeler v. 
Thompson, Strange, 707; Ragg v. King, Id. 
858; Read v. Chapman, Id. 937; Alleson v. 
Marsh, 2 Vent 181; RoUe Abr. 533; Cro, 
Car. 296. Resolution of the judges respect- 
ing the admiralty jurisdiction: Ross v. 
Walker, 2 Wils. 264; 1 Com. Dig. 390; Hook 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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V. Moreton, 1 Ld, Raym. 397; Opy v. Child, 
1 Salk. 31; Westerdell v. Dale, 7 Term R. 
306; Farmer v. Davies, 1 Term R, 108; 4 
BurroTYS, 2220; Green v. Farmer, Id.; Far- 
rel V, McClea, 1 Dall. [1 U. S.] 392. 

Mr. Mason and Mr. P. B. Key, contra, con- 
tended that thex-e was no lien for any of the 
claims. The wages claimed by Donaldson 
were not due upon a contract to be perform- 
ed at sea; it was a contract made on land, 
to be performed on land; it was not in the 
usual form of a maritime contract. No voy- 
age was ever agreed upon or made. There 
is no lien for repairs made in the country of 
the owner. As to the admiralty jurisdic- 
tion, all the ports of the United States are 
parts of one country. Alexandria and Balti- 
more are not foreign to each other. There 
was no lien for provisions furnished to the 
ship in Baltimore. They cited the following 
authorities: 1 Bac. Abr. (Old Ed.) 622, tit 
"Admiralty"; Boss v. Walker, 2 Wils. 264; 
6 Mod. 238; Wells v. Osmond, 6 Mod. 238; 
Watkinson v. Bernadiston, 2 P. Wms. 367, 
and note to that case; Abb. Shipp. 290, 378; 
Buxton V. Snee, 1 Ves. Sr. 154; Abb. Shipp. 
91, 379, and the cases there cited; Hoare v. 
Clement, 2 Show. 338; Ex parte Shank, 1 
Atlc 234; Wilkins v. Carmichael, Doug. 101; 
Wood v- Hamilton. Dom. Proc, June 15, 
1789. 

THE COURT instructed the jury as fol- 
lows: That if the jury should be of opinion, 
from the evidence, that the contract between 
the owners and Ronald Donaldson was that 
he shoi'ld go from Alexandria to Baltimore, 
there to take charge of 'he said ship as 
mate, and prepare her to receive a cargo as 
soon as the owners should be able to pro- 
cure a freight for her, and tliat he should be 
paid at the rate of one dollar a day for the 
time he should, be so employed in the poit of 
Baltimore, the ship was never liable for the 
wages due to hint for the time he was so 
employed. But if the jury should, be of 
opinion, from the evidence, that tlie work 
done by Donald.^on was done by him as 
mate, under a contract made by the owners 
with him to i)erform a stipulated voyage, 
then the ship was liable for his wages for 
the time he was actually employed, although 
the contemplated voyage was not performed, 
unless the non-performance was owing to 
the default of the said Donaldson. The ship 
was not linble for the repairs, nor for the 
provisions furnished. 

The juiy having been out two days, THE 
COURT ordered them to be brought in and 
gave them the following instruction, viz.: 
The court, in this case, further instruct tlie 
jury, that if they should find the facts to be 
true, as stateu in the paper handed to them 
and admitted by the counsel on both sides, 
then the contract made by the owners of the 
said ship with the said Donaldson consisted 
of two separate parts, one of which was abso- 



lute, whereby he was to go to Baltimore and 
go on board the said ship and prepare her to 
receive a cargo as soon as the said owners 
should be able to procure a freight for her, 
and that he was thereby to receive for his 
wages one dollar a day and be found, whDe 
he continued on board the ship in port pre- 
paring her to receive a cargo. That the oth- 
er part of the said contract was contingent, 
and was not to take effect until the said ship 
should take in a cargo and proceed to sea; 
and that by tliis last part of the contract, if 
it had been carried into effect, the said Don- 
aldson would have been entitled to thirty-six 
dollars per month for his time after the ves- 
sel sailed, but no provision was in this sec- 
ond part of the contract made for his wages 
wliile in the port of Baltimore, as aforesaid. 
Verdict for the defendants. No writ of 
error was ever prosecuted. See Ramsay v. 
AHegre, 12 Wheat [25 U. S.] 611, Judge 
Johnson's opinion, and Clinton v. The Han- 
nah [Case No. 2,898]; Shrewsbury v. The 
Two Friends [Id. 12,819] ; Bridgeman's Caso, 
Hob. 11; Justin v. Ballam, 2 Ld. Raym. 805. 
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Case No. 8,288. 

LEVERINGB v. DAYTON. 

[4 Wash. 0. G. 698.] i 

Circuit Court, D. New Jersey. Oct. Term, 
1827. 

Evidence— SuFFiciESCT— Copy op Docket Es- 
TBiES— Ledger— Ohigixal Entries. 

1. Where the judgment of another court forms a 
necessary part of the evidence, a mere copy of the 
docket entries, without even the substantial form 
of this judgment, is not sufficient evidence. 

[Cited in Cromwell v. Bank of Pittsburg, Case 
No. 3,409; Young v. Martin, 8 Wall. (75 
U. S.) 357; Re Coleman, Case No. 2,980.] 

[Cited in Hoehne v. Trugillo, 1 Colo. 161; 
Rape v. Heaton, 9 Wis. 316 (Old Series, 
334).] 

2. The plaintiff's or defendant's ledger, proved 
to contain original entries, is not evidence. 

This was an action of assumpsit The 
principal item in the bill of particulars de- 
livered to the defendant [Joseph Dayton] 
was one for about $1700 principal, interest 
and costs, paid by the plaintiff [Jacob Lever- 
inge] under an execution upon a judgment 
rendered on a custom house bond to the 
United States, executed by the defendant as 
principal, and the plaintiff as his surety. 
To prove this item, the plaintiff offered in 
evidence a paper under the seal of the dis- 
trict court of Pennsylvania, certified by the 
clerk of that court to be a true copy of the 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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■docket entries in a suit of the United States 
T. Dayton and Leveringe [unreported}, with 
a certificate of judge of that court subjoined, 
"that the above attestation is in due form." 
The contents of this paper were nearly as 
follows: viz. "United States v. Leveringe, 
•&C. nar. filed— on motion judgment for the 
United States v, Leveringe; exit capias ad 
satisfaciendum, $1602," to which are added 
the interest and costs in figures. "July 3d. 
Satisfaction acknowledged." This evidence 
being objected to by the defendant's counsel, 
the plaintiff's counsel proved by a witness 
that he applied to the clerk of the district 
<:ourt for the Eastern district of Pennsyl- 
vania,, for a copy of the judgment and other 
proceedings in the above case, and that in 
■compliance with this application, the above 
paper was delivered to him, and that it is 
the practice of that officer to deliver a simi- 
lar paper in cases like the present The 
■court refused to admit the evidence. 

Mr. Wood, for plaintife, 
Mr. Elmer, for defendant. 

WASHINGTON, Circuit Justice. The 
plaintiff relies upon a record to prove pay- 
ment of a certain sum composed of princi- 
pal, interest and costs, under a judgment 
and execution against him. But the paper 
produced is no record of a judgment or exe- 
cution; it is a mere minute of the proceed- 
ings of the court, taken by the clerk to ena- 
ble him to make up a record. The paper 
contains no judgment, nor even the minute 
•of a judgment for any sum at all, unless we 
are to connect the figuring with the general 
entry, "judgment for the United States," 
and then conclude that the aggregate of the 
sums stated is that for which the judgment 
was rendered; which would be going much 
further than any court in my opinion ought 
to do. In short, this paper does- not inform 
us that the action to which it relates was 
-on a bond in which the plaintiff was surety, 
-or what was the nature of the demand; for 
what sum the judgment was entered, or the 
execution issued. I do not say that the rec- 
ord need be made out with the same preci- 
•sion in matter' of form, as if it were to ac- 
company a writ of eiTor to a superior court. 
But the proceedings should be stated, and 
the judgment ought to have substantially at 
least the form of a judgment. 

The plaintiff's counsel then offered a paper 
headed thus: "United States v. Dayton and 
Leveringe, in the district court of the United 
iStates, capias satisfaciendum," with an ac- 
knowledgment annexed, signed by the mar- 
shal, that he had received of Leveringe, one 
•of the defendants above mentioned, the sum 
-of $1718 in full, for debt, interest and costs 
in the above suit. This evidence was like- 
wise overruled. 

WASHINGTON, Circuit Justice. This pa- 
per contains a receipt of principal, interest 



and costs, not by the United States or their 
agent, but by a person styling himself mar- 
shal. Where was his authority to receive 
even the principal and interest of the debt 
due to the United States; much less the 
costs? A judgment and execution would 
have amounted to such an authority, but no 
sutficient evidence of either has been given. 

The plaintiff's counsel then offered the 
plaintiff's ledger, proved by a witness to 
contain original entries, in which is an ac- 
count raised against Dayton and Weight- 
man, and the following debet, viz. "To du- 
ties, $1602.82 cents." The counsel admitted 
that this would not be good evidence at com- 
mon law, but insisted that it was admissible 
according to the regular practice of the 
courts in this state. Judge Eossel stated a 
case in which evidence of this kind had 
been admitted, and the judgment of the 
court, in which it had been so admitted, was 
for that cause reversed by the supreme 
court. 

WASHINGTON, Circuit Justice. The case 
mentioned byjthe district judge is conclusive. 
The evidence must be rejected. 

The plaintiff then consented to be called, 
and a nonsuit was entered. 
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Case "No. 8,S89. 

LEVI et al. v. NATIONAL BANK OP MIS- 
SOURI. 

[5 Dill. 104; i 7 Cent. Law J. 249; 7 Am. Law 
Bee. 283.] 

Circuit Court, E. D. Missouri. Sept, Term, 1878. 

Bank as Collecting Agent— Patme^it by Check 
— Certifioatiox of Check — Failure op Col- 
lecting Bank— Bight to Collect and Cheuit 
after Suspension. 

1. A bank, acting as the collecting agent of an- 
other bank, has, in the absence of special authori- 
ty or usage, no right to receive in payment any- 
thing but money; If it receives the dieck of the 
debtor on another bank, this is conditional pay- 
ment only, and it becomes the agent of the draw- 
er of the check to receive the money thereon, 
and until the money is received the payment is 
not complete, 

2. The defendant bank received from the plain-' 
tiffs, their correspondent, a bill of exchange "for 
collection and credit," and accepted from the . 
drawee his check on a third bank for the amount, 
and surrendered the bill of exchange. On pre- 
senting the check, instead of demanding the mon- 
ey thereon, it accepted its certification as good, 
and suspended the same day, having previously 
credited the plaintiffs with the amount. On the 
day after its suspension it collected the certified 



1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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check. A receiver having been appointed, the 
amount, mingled with other moneys, came into 
his hands. The question was, whether the de- 
fendant bank was a general debtor to the plain- 
tiffs for the amount, or whether the money re- 
ceived on the check was held by the receiver in 
trust for them; and judgment of the court was 
for tlie plaintiffs. 
[Cited in Re Armstrong, 33 Fed. 408; First 
JNat. Bank v. Bank of Monroe, Id. 412; 
Fifth Nat Bank v. Armstrong, 40 Fed. 48, 
49; First Nat. Bank v. Armstrong, 42 Fed. 
197. Cited, but not followed, in Franklin 
Co. Nat. Bank v. Beal, 49 Fed. 608.] 

[Cited in Jones v. Ejlbreth, 49 Ohio St. 411, 
31 N. E. 349; Re Assignment of State Bank 
(Minn.) 57 N. W. 337; First Nat. Bank of 
Crown Point v. First Nat. Bank of Ridi- 
mond, 76 Ind. 568. Distinguished in Ayres 
V. Farmers' & Merchants' Bank, 79 Mo. 
425. Cited in Manufacturers' Nat. Bank v. 
Continental Bank, 148 Mass. 558, 20 N. E. 
193.3 

This is a suit in equity, wherein, the plain- 
tiffs seek to recover from the defendant a 
certain sum of money which they allege the 
receiver of the defendant— the National 
Bank of the State of Missouri— has in his 
possession, which is the proceeds of a cer- 
tain draft drawn by August Taussig on the 
firm of Taussig Brothers & Co., St. Louis, 
for $10,000, which said plaintiffs forwarded 
to the defendant on the 18th day of June, 
1877, "for collection and credit." This sum 
of money the plaintiffs claim on the ground 
that the said bank did not collect it until 
after its suspension, on the 19th day of June, 
1877, and therefore holds the money as plain- 
tiffs' agent. The plaintiffs also seek to re- 
cover said sum of money on the ground that 
the directors of the defendant bank received 
said draft for collection after they had 
knowledge of the fact that the bank was in- 
solvent, and on the very day the bank sus- 
pended pa3'ment, and that, therefore, the 
receipt by the defendant bank of said money 
was a fraud on the plaintiffs, and they are 
entitled to the full proceeds. To this bill 
the defendant filed an answer, putting in is- 
sue the averments of the plaintiffs' bill, and 
stating the facts of the transaction specially; 
to which answer the plaintiffs replied. The 
facts, so far as material to the ground of 
the court's judgment, are, shortly, these: 
The defendant bank was the correspondent 
of the plaintiff bank. On June 18th, 1877, 
the plaintiffs transmitted to the defendant 
bank, "for collection and credit," a draft or 
bill of exchange for $10,000, drawn by one 
August Taussig on the firm of Taussig 
Brothers & Co., St. Louis. This was re- 
ceived by the defendant bank on the morn- 
ing of June 19th, and the amount provision- 
. ally credited on account to the plaintiffs. 
The defendant bank on the same day pre- 
sented the bill of exchange for payment, and 
received from Messrs. Taussig Brothers & 
Co. their check for the amount on the Frank- 
lin Savings Bank, of St. Louis, and there- 
upon surrendered the bill of exchange. This 
bill of exchange was specially endorsed to 
the defendant bank for collection, on ac- 



count of the plaintiffs. On the same day 
(June 19th) the defendant bank presented 
this cheek, and had it certified as "good"" 
by the li'ranklin Savings Bank, and took it 
away; and on the same day the directors of 
the defendant bank resolved that "all pay- 
ments shall be suspended, and all its bank- 
ing business shall cease, except to collect 
and preserve its assets." It never again 
opened its doors. The next day after the 
suspension its ofBcers collected the amount 
of the certified check, and a receiver having 
been appointed by the comptroller of the 
currency, the money thus collected, having 
been mingled with the other money of the 
bank, came into his hands. No notice-to the 
plaintiffs of the provisional credit was given 
until ' after the cheek had been collected, 
on the 20th day of June. The defendant 
bank was hopelessly insolvent at the time, 
and had been known to be so for a consid- 
erable time by its executive officers and a 
majority of the creditors; but as the Judg- 
ment of the court does not proceed upon the- 
distinct ground that the collection of the 
draft was for this reason fraudulent, the 
particular facts in this regard need not be 
stated in detail. 

Two questions were argued: 1. Whether 
or not the defendant, Johnson, as receiver 
of the said bank, holds the amount of money 
so collected as a trustee for the plaintiffs, 
or whether they are simple contract cred- 
itors for said amount, and entitled only to 
their dividends as other creditors. 2. Wheth- 
er or not the insolvency of the bank, to- 
gether with the facts in evidence in relation 
to the knowledge of its directors of its in- 
solvency, rendered the collection of the 
money by defendant bank a fraud against 
plaintiffs, so as to entitle them to recover 
the full amount of the proceeds of said Taus- 
sig draft. 

William Patrick and Nathan Frank, for 
complainants, 
Henderson & Shields, for defendant, 

DILLON, Circuit Judge. It is only neces- 
sary to decide the first of the above ques- 
tions, although counsel have discussed both 
of them with great fulness, and referred to 
numerous cases. While these cases have 
been considered, I do not feel called on to 
examine them at length in this opinion, for, 
in my judgment, on the facts here presented, 
the principles of law decisive of the case are 
clear and well settled. 

In respect of the Taussig draft, out of 
which the controversy arises, the defendant 
ttank was the collecting agent of plaintiffs. 
This is manifest from the relations of the 
two banks to each other, from the letter 
transmitting this draft "for collection and 
credit," and from the plaintiffs' special en- 
dorsement thereon to the cashier of the de- 
fendant bank "for collection on account of" 
the plaintiffs. This relation was not only 
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Imown to the two banks, tmt knowledge of 
it— that is to say, that the defendant hank 
was merely the agent to collect this draft 
for the plaintiffs, and not the holder of it in 
its own right— was imparted to the drawees 
of the draft, the Messrs. Taussig Brothers '& 
Co., by the above-mentioned special endorse- 
ment of the plaintiffs on the draft itself, and 
which w^as surrendered to the drawees -when 
their check for the amount thereof on the 
Franklin Bank was received. 

What, then, was the duty of the defendant 
bank, and the rights and obligations of the 
di-awees, the Messrs. Taussig Brothers & 
Co.? It was the duty. of the defendant bank, 
as the collecting agent of the plaintiffs, to 
present the draft for payment; and as there 
is no proof of any special authority to the 
defendant, or agreement or usage varying 
the legal rights of the parties, the defendant 
bank could receive in absolute payment 
thereof nothing but money, "that which the 
law declares to be a legal tender, or -which, 
by common consent, is considered and treat- 
ed as money." Ward v. Smith, 7 Wall. [74 
U. S.] 452. This settled principle of law 
has not been drawn in question by the de- 
fendant's counsel. 

As the defendant bank was not authorized 
to receive payment except in the manner 
above stated, and as the Messrs. Taussig 
Brothers & Co. knew that the defendant 
bank did not hold the draft as their own, 
but as agents to collect, they are charged 
■with knowledge that they could only make 
a valid payment binding upon the plaintiffs 
by making such payment in money. 

Their check for the amount of the draft 
■would, at most, be but conditional payment 
—that is, payment when the money was 
actually received thereon by the agents of 
the plaintiffs. Even if the defendant bank 
had undertaken by a special agreement to 
receive the cheek in absolute payment (of 
which there is no pretence), such an agree- 
ment would have been void for want of au- 
thority from the plaintiffs to make it 

When the check was received in exchange 
for the draft, the drawers of the check must 
be taken to have constituted the defendant 
bank their agents to collect the check, in 
order that its proceeds might be paid to 
the plaintiffs. Without special authority to 
the defendant bank to take a check in ab- 
solute payment, or without ratification of its 
act in receiving a check instead of money, 
this act of the defendant would not bind 
the plaintiffs ex proprio vigore. The latter 
could affirm or disaffirm it, as they might 
elect. If the money had been received on 
the check by the defendant bank before its 
suspension, this would have presented a very 
different question from the one which actual- 
ly arises. 

The check was presented, but instead of 

payment being demanded and received, a 

certification of it was accepted. That was 

an act which did not bind the plaintiffs— 

15rED.CAS.— 27 



(Case No. 8,289) LEVI 



for it was alike without their knowledge or 
authority. If this was done by the defend- 
ant bank without authority from the Messrs. 
Taussig Brothers & Co., it might, as be- 
tween them and the bank, discharge them as 
drawers of the check, but it could not oper- 
ate toi)ay the bill of exchange for which the 
check was given, or in any manner vary the 
rights of the plaintiffs. Their debt subsist- 
ed until payment was made by Messrs. Taus- 
sig Brothers & Co., and no payment was 
made until the check was actually paid, 
which was the day after the failure of the 
defendant bank and its resolution to cease 
business and wind ud its affairs. It is, 
therefore, a mistake to suppose that the 
act of the defendant bank, in originally re- 
ceiving the check of the Messrs. Taussig 
Brothers & Co., or in subsequentiy procur- 
ing it to be certified, discharged Taussig 
Brothers & Co. from their liability to the 
plaintiffs. I am, therefore, of opinion that 
the defendant bank remained the agent of 
the plaintiffs to collect the bill of exchange 
on Taussig Brothers & Co. until the money 
was actually received. When the money was 
received, and not before, the agency of the 
defendant bank to collect terminated, and 
its authority to credit the amount to the 
plaintiffs and to make itself an absolute debt- 
or therefor would then arise, provided It 
was still a going concern; but inasmuch as 
before it received the money it had failed, 
its agency to constitute itself a general credit- 
or for the amount had ceased to exist. It 
would hold the amount as the agent of the 
plaintiffs, or in trust for it, subject to any 
balance due it from the plaintiffs. 

Against this view the defendant urges two 
objections. The first is thus stated in the de- 
fendant's printed argument: "The letter 
transmitting the draft was simply asking 
for 'credit'— the depositing of the Taussig 
draft by the plaintiffs in the defendant bank. 
The words 'for collection and credit' mean 
'credit.' While it is reasonable to suppose 
that the defendant bank would not give the 
credit until it was satisfied that it would 
obtain the money on the draft, yet the ulti- 
mate object of the plaintiffs being 'credit,' 
if they receive the credit, it matters not to 
them whether the defendant bank received 
the money or not; and as soon as the defend- 
ant bank was satisfied to give the credit, as 
requested, the plaintiffs' demand was com- 
plied with, whether the collection was ever 
made or not." 

The argument is fallacious. The words "for 
collection and credit" do not mean that 
the credit shall be given until the money is 
collected. And it does make a difference 
whether the defendant bank ever received 
the money or not. On this point the lan- 
guage of Byles, J., in Sweeting v.' Pearce, 7 
O. B. (N. S.) 485, is applicable. He says: "It 
is not disputed that the general rule of law 
is that an authority to an agent to receive 
money implies that he is to receive it in 
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cash. If the agent receives the money in 
cash, the probability is that he will hand it 
over to the principal; but if he is allowed to 
receive it by means of a settlement of ac- 
counts between himself and the debtor, he 
might not be able to pay it over; at all 
events, it would very much diminish the 
chance of the principal ever receiving it; 
and upon that principle it has been held 
that the agent, as a general rule, cannot re- 
ceive payment in anything but cash." This 
language is approved in the ca^e of Pear- 
son V. Scott, [38 Law T. (N. S.) 747] decided 
in the chancery division of the high court 
of justice, May 4th, 1878. 

The second objection of the defendant's 
counsel to the view above stated, is "that, 
even if the defendant bank was the agent of 
the plaintiffs for the collection of the Taus- 
sig draft, and had no right to receive pay- 
ment thereof in anything but money, the 
acceptance of the Taussig check, and having 
it certified, by defendant bank was a simple 
breach of their duty as such agents, for 
wliich they became instantly liable, on the 
19th day of June, as a simple contract debt- 
or." I answer that it has been shown above 
that the act of the defendant bank in hav- 
ing the chgck certified wrought no change 
in the plaintiffs' rights, and that their debt 
still remained. This unauthorized act, if it 
I'esulted in any injury to the plaintiffs, would 
undoubtedly give them a right to recover any 
damages suffered thereby, but it did not 
dissolve or terminate the relationship of 
principal and agent between the plaintiffs 
and the defendant bank, nor preclude the 
plaintiffs from the right to elect to ratify 
the act of receiving the check, and to claim 
the money afterwards collected thereon. 

The force of the argument of the defend- 
ant's counsel, that the defendant bank, on 
the very day of its failure, and when it was 
in articulo mortis, had the right, by a credit 
in advance of collection, or by its unauthor- 
ized act in receiving the check and in pro- 
curing its certification, to terminate, with- 
oiit the plaintiffs' consent, the agency, and 
to constitute itself the actual debtor for the 
amount, against the plaintiffs' will and 
against their interest, I must confess I have 
been unable to perceive. 

It is not unusual for bankers to credit their 
correspondents or customers with the amount 
of paper of a certain character at the time 
of its receipt for collection, but such credits 
■are provisional only, being made in anticipa- 
tion that the paper will be promptly paid, 
tind with the right to cancel the credit if the 
paper is dishonored. First Nat. Bank of 
Trinidad v. First Nat. Bank of Denver [Case 
No. 4,810]. Such was the nature of the credit 
made in this instance, and the circumstance 
is immaterial, as it does not vary the ulti- 
mate rights of the parties. 

The conclusion, therefore, is that the de- 
fendant bank was the agent of the plaintiffs 
to collect the draft on Taussig Brothers & 



Co.; that the agency remained until the 
money was received on the check, and as 
this was after the defendant bank had ceas- 
ed to do business, and had resolved to wind 
up its affairs, it was received in trust for 
plaintiffs (less the plaintiffs' indebtedness to 
the defendant bank); and hence the receiver 
has no right to hold it, to be distributed 
ratably among the general creditors of the 
bank. Let a decree be entered for the plain- 
tiffs for $8,168.58, with interest from the 
date of the commencement of this suit at 
the rate of six per cent per annum. Decree 
accordingly. 

Liability of bank as a collecting agent: First 
Nat. Bank of Trinidad v. First Nat. Bank of 
Denver [supra] : St. Louis v. Johnson [Case 
No. 12,235]. 
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LEVI et al. v. NEW ORLEANS MUT. INS. 

ASS'N. SAilE V. HOME MUT. INS. 

CO. SAME V. UNION IXS. CO. 

[2 Woods, 63.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1874. 

Marine Issuraxce — Loss — Negligexce of Mas- 
ter — Misconduct of Master and Offiobks — 
Liability of Insurance Company — Express 
■Warranty — Total Loss — Payment of Pcll 
Sum Insured. 

1. Mere carelessness, negligence or unskillful- 
ness of the master and officers of a boat do not 
relieve the insurance companies from liability to 
pay a loss occasioned thereby, unless it is so ex- 
pressly stipulated. 

2. It is otherwise when the master and officers 
of the boat are guilty of positive misconduct. 

3. Misconduct i& the transgression of some es- 
tablished and definite rule of action, where no dis- 
cretion is left except what necessity may demand. 

4. Negligeoce, carelessness and uuskillfulness 
are transgressions of some established but indefi- 
nite rule of action, where some discretion is nec- 
essarily left to the actor. 

5. Section 3651 of the Revised Statutes of Lou- 
isiana of 1870 was intended to apply only in eases 
where the carelessness of the officers of a boat 
is so gross as to justify a criminal prosecution; 
in other words, to cases of misconduct. 

6. A clause in a river policy of insurance, hi 
which it was warranted and agreed by the in- 
sured that the boat should be navigated "free 
from any loss or damage by barratry, or by the 
negligence of those in charge of the boat at or be- 
fore the time of any accident or disaster," re- 
lieved the insurance company from liability to pay 
a loss resulting from a collision occasioned by the 
negligence of thii pilot. 

[Cited in Richelieu & O. Nav. Co. v. Boston 
Marine Ins. Co., 26 Fed. 604.] 

7- Three insurance companies insured a steam- 
boat for $4,500 each, valued in each of the poli- 
cies at $27,000. The boat was sunk by a colli- 
sion. Held, that if she were a total loss, or if she 
were abandoned to the insurers, they were hound 
to pay the full sum insured. 

The plaintiffs [James Levi and others] in 
these cases held policies of insurance issued 
by the defendant companies [the New Or- 
leans Mutual Insurance Association, the 

1 [Reported by Hon. William B. Woods, Cir- 
ouit Judge, and here reprinted by permission.] 
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Home Mutual Insuratfce Company, and tlie 
Union Mutual Insurance Company] respec- 
tively, on the hull, engine, furniture and ap- 
purtenances of the steamboat Sabine, which 
was lost in consequence of acollision with the 
steamboat Richmond, near Twelve Mile 
Point, a short distance above New Orleans, 
xill within the territorial limits of the state 
of Louisiana, on the morning of the 11th of 
February, 1873. The cases, by order of the 
•court, were consolidated and tried together. 

J. Ad. Rosier, E. O. Billings, and A. de B. 
Hughes, for plaintiffs. 

M. M. Cohen, A. Voorhies, and Henry 
■Chiapella, for defendants. 

WOODS, Circuit Judge, The execution of 
■the policies and the fact of the loss are ad- 
mitted by defendants. They defend against 
Si recovery on several grounds. 

1. Because the collision and consequent 
loss were caused by the carelessness, negli- 
gence and improper conduct of the master 
of the Sabine, and of his mariners and serv- 
ants, and by their gross fault and violation 
of law and the rules of navigation. In the 
-case of Shirley v. The Richmond [Case No. 
12,795], I have found that the loss of the 
Sabine was the result of a collision with 
the Richmond, and that the collision was 
occasioned by the fault of the Sabine, in not 
keeping the middle or, thread of the river, 
but running close to the left bank under 
Twelve Mile Point, where she encountered 
the Richmond, who was in her proper place. 
It is claimed that this fact should defeat a 
recovery in this case on the grounds: (a) 
That by the general law of insurance, the 
fact that the loss occurred through the fault 
•of the oflicei's of the boat, bars a recovery 
upon the policy of insurance; (b) that the 
•Code of Louisiana bars a recovery under 
the like circumstances; and (c) that special- 
ly the Union Mutual Insurance Company is 
discharged from liability on its policy by 
reason of the following warranty in the pol- 
icy: '•Warranted free from any loss or dam- 
age occasioned by barratry, or by the neg- 
ligence or misconduct of those in charge of 
the steamboat at or before the time of any 
iieeident or disaster." 

I shall notice these grounds in their or- 
der. "It is the settled rule that negligence 
And carelessness are insured against, while 
misconduct, which is a violation of definite 
law, a forbidden act, is never insured 
against." Fland. Ins. (2d Ed.) 553; Citi- 
zens' Ins. Co. V. Marsh, o Wright [41 Pa. 
St] 386; Johnson v. Berkshire Ins. Co., 4 
Allen, 388; Phoenix Ins. Co. v. Cochran, 51 
Pa. St 148; Chandler v. Worcester Ins. Co., 
3 Cush. 328; Goodman v. Harvey, 4 Adol. 
& E. 870. In Columbian Ins. Co, v. Law- 
rence, 10 Pet [35 U. S,] 507, Judge Story 
says: "The next question is whether a loss 
by fire occasioned by the fault and negli- 
gence of the assured, their servants and 



agents, but without fraud or design on their 
part, is a loss for which the underwriter is 
liable. In regard to marine insurance cases, 
this was a question much vexed in the Eng- 
lish and American courts. But in England 
the point was completely settled in Busk v. 
Royal Exchange Assur. Co., 2 Barn. & Aid. 
82, upon the general ground that 'causa 
proxima, et non remota spectatur'; and 
therefore that a loss whose proximate cause 
is one of the enumerated risks in the policy 
is chargeable to the underwriters, although 
the remote cause may be traced to the neg- 
ligence of the master and mariners. The 
same doctiine was afterwards affirmed in 
Walker v. Maitiand, 5 Barn. & Aid. 171, and 
Bishop V. Pentland, 7 Barn. & G. 219, and is 
now deemed incontrovertibly established. 
The same doctrine was fully discussed and 
adopted by this court in the ease of Patapsco 
Ins. Co. V. Coulter, 3 Pet. [28 U. S-] 222." 
See, also, St. John v. American Mut Fire & 
Marine Ins. Co., 1 Duer, 371; Hynds v. 
Schenectady County Mut Ins. Co., 16 Barb, 
119; Gates v. Madison County Mut Ins. Co., 
1 Seld. [5 N. T.] 469; Catiin v. Insurance Co. 
[Case No. 2,522]; Mathews v. Howard Ins. 
Co., 13 Barb. 234. These authorities establish 
conclusively the doctrine that mere careless- 
ness and negligence of the master and offi- 
cers of a boat do not relieve the insurance 
companies from liability for a loss occa- 
sioned thereby. 

The question remains, were the officers of 
the Sabine guilty of misconduct, or of care- 
lessness and negligence only? Misconduct is 
defined to be a transgression of some estab- 
lished and definite rule of action, where no 
discretion 'is left except what necessity may 
demand, as contradistinguished from negli- 
gence, carelessness and unskillfulness, which 
are trangressions of some established but in- 
definite rule of action, where some discre- 
tion is necessarily left to the actor. Citizens' 
Ins. Co. V. Marsh, 41 Pa. St. 386. I thmk no 
better illustration coiild be given of what con- 
stitutes carelessness, negligence, and unskill- 
fulness as distinguished from, misconduct, 
than the conduct of the pilot of the Sabine, 
which caused the collision by which she was 
lost. He failed and neglected to follow a 
custom of the river, well known and estab- 
lished, but not prescribed by any positive law. 
That custom was that ascending boats should 
run under the points near the shore, so as to 
avoid the current, while descending boats fol- 
lowed the main channel or thread of the river, 
so as to take advantage of the current. The 
neglect by the pilot of the Sabine to observe 
this rule resulted in the collision. But this 
was no misconduct; there Avas no willful vio- 
lation of positive law. If the pilot could 
see along the bank of the river for a long dis- 
tance, and there was no boat coming in an 
opposite direction, there was no positive law 
of the river to forbid a descending boat from 
running near the shore. But the fault was 
that he ran near shore at night, and when 
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rounding a point, where, If lie happened to 
meet an ascending boat, there was danger of 
collision. This was negligence, carelessness, 
and unskillfulness, but it was not willful mis- 
conduct 

I cite two instances of misconduct talcen 
from reported eases, which will show how 
far the conduct of the pilot of the Sabine falls 
short of misconduct. The captain of a steam- 
er, while racing, for the purpose of making 
more steam, brought from the hold of the ves- 
sel a barrel of turpentine, knocked out the 
head and placed it so near the furnace that 
the fire was communicated to the wood upon 
which the turpentine was thrown and then 
to the barrel; such manner of use of turpen- 
tine being in contravention of an act of con- 
gress. This, as matter of law, was held to 
be misconduct, and to avoid the policy. In 
Chandler v. Worcester Mut. Fire Ins. Co., 
Shaw, C. J., puts the case of a party insured, 
standing by the fire, which was yet so trifling 
that by throwing on a cup of water which 
was at hand, the fire might be extinguished, 
and yet neglecting to do so, as a case of mis- 
conduct, which would avoid a policy. 3 Cush. 
328. The case of the Sabine is not like either 
of the cases just mentioned. There was no 
willful violation of a positive law, nor was 
there such gross negligence as to amount to 
misconduct. I am of opinion, therefore, that 
the first ground of objection to a recovery is 
not well taken. 

2. It is claimed that the Code of Louisiana 
bars a recovery against the insumnce com- 
panies under the circumstances of this case. 
The law relied on is section 3651 of the Revised 
Statutes of 1870 (page 709), which declares: 
"Any accident except such as is Impossible 
to be foreseen or avoided, that may happen 
to any steamboat from racing, carrying high- 
er steam than may be allowed by law, run- 
ning into or afoul of another boat, or that 
may occur whilst the captain, pilot or en- 
gineer is engaged in gambling or attending 
any game of chance, or hazard, or whenever 
an accident happens from the boat being 
overloaded, the owner of the boat shall be 
responsible for all loss or damage, and shall 
be barred from the recovei-y of freight or 
insurance, and the officer violating the pro- 
visions of this section shall be subject to a 
fine of not less than five hundred nor more 
tlian two thousand dollars, and imprisonment 
for not less than three months nor more 
than three years; and in the event of loss 
of life being the result of such accident, then 
said officers shall be adjudged guilty of man- 
slaughter." This act was passed in 183-1. 
Whether it is still in force has been a ques- 
tion raised but not decided by the supreme 
court of Louisiana. Caldwell v. St. Louis 
Perpetual Ins. Co., 1 La. Ann. 85. But con- 
sidering it to be still the law, it clearly ap- 
pears that it was intended only to operate 
in cases where the carelessness of the officers 
of the boat was so gross as to justify a crimi- 
nal prosecution, and in cases where loss of 



life occurred, a prosecution for manslaughter. 
In other words, there must have been mis- 
conduct on the part of the officers of the boat. 
The whole tone and spirit of the section 
seems to indicate this. I have already ex- 
pressed the opinion that there was no miscon- 
duct of the officers of the Sabme which re- 
sulted in the collision. I am of opinion, there- 
fore, that this section of the Revised Statutes 
does not bar a recovery in these cases. 

3. In the policy of the Union Mutual In- 
surance Company, but in neither of the others, 
is this stipulation: "It is also warranted and 
agreed by the assured, that the steamer shall 
be navigated in strict compliance with the 
provisions of any and all acts of congress 
regulating or pertaining to the management 
of vessels propelled in whole or in part by 
steam, and with the rules adopted by com- 
petent authority under any such act or acts, 
and free from any loss or damage by bar- 
ratiy, or by the negligence of those in charge 
of the steamboat at or before the time of any 
accident or disaster." It is claimed for the 
Union Mutual Insurance Company that this 
warranty must have been strictly complied 
with or there can be no recovery agamst it 
It is not shown by the record that the Sabine 
was not navigated in strict compliance with 
the aets.of congress or with the rules adopted 
under such act The fault committed by the 
Sabine was in the nonobservance of a rule 
or custom of the river. It is not shown or 
claimed that the loss was occasioned by bar- 
ratry, and we have found that there was no 
willful misconduct, but only negligence in 
the management of the boat But the negli- 
gence of those in charge of the boat, at or 
before the time of any accident or disaster, 
which occasions the loss, is expressly war- 
ranted against in this policy, and if that 
warmnty is binding upon the assured, it will 
be a bar to a recovery. The clause In this 
policy, upon which the Union Mutual Insur- 
ance Company relies, is an unusual one, as 
counsel for the company have taken pains 
to show. But it is printed like all other parts 
of the policy in large leaded lype, and it is 
made a distinct paragraph, and the words, 
"it is also agreed and warranted by the as- 
sured," with which the paragraph commen- 
ces, are printed in type much larger than tJie 
body of the paragraph. The remark of the 
supreme court of the United States in In- 
surance Co. V. Slaughter, 12 Wall. [79 U. S.J 
409, that "in order to avoid just cause of 
complaint it would be better for insurance 
companies to employ type large enough to- 
arrest the attention of an interested party," 
can have no application to this case. We find 
this warranty in this policy conspicuously 
printed, and we cannot presume that it was 
inserted without th,e knowledge of the as- 
sured. We cannot make contracts for pai-- 
ties or act as their guardians to supply the 
want of care and vigilance in the conduct of 
their business. If the assured did not know 
that such a warranty was to be found in the 
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policy, it was because he did not tate the 
trouhle to read it. We find it in the policy 
and it is as much a part of the contract as 
any other, and is as binding on the parties 
as any other. Having found thaf the loss 
to the Sabine was occasioned by the negli- 
gence, carelessness and unskillfulness o'f her 
pilot, the case of the Union Mutual Insurance 
Company is fully within the express warran- 
ty, and there can be no recovery against that 
company. De Hahn v. Hartley, 1 Term R. 
343; 1 Arn, Ins. 584. As to the other com- 
panies, the" defenses which they have set 
up have been found to be untenable. 

The question remains, therefore, what ought 
to be the amount of the recovery against the 
New Orleans Mutual Insurance Association, 
and against the Home Mutual Insurance Com- 
pany? In the policies executed by the com- 
panies, the Sabine was valued at §27,000, and 
each policy was for the sum of $4,500. if the 
Sabine were a total 16ss, or if she were 
abandoned to the insurance companies, they 
must pay the full sum insured. But the Sa- 
bine was not a total loss, for she was raised 
and repaired. Was she abandoned? The poli- 
cies of both the New Orleans Mutual Insur- 
ance Association and of the Home Mutual 
Insurance Company contain these clauses: 
"And it is agreed that in case of any loss 
or misfortune aforesaid, it shall be the duty 
of the assured to use every reasonable efEort 
for the safeguard and recovery of the said 
steamboat and every part thereof, and if re- 
covered, to cause the same to be forthwith 
repaired, if practicable; to the charges where- 
of the said insurance conipany will contribute 
in proportion as the sum herein insured bears 
to the agreed value herein; and in case of the 
neglect or refusal of the assured, or their 
agents or assigns, to adopt prompt and ef- 
ficient measures for the safeguard and re- 
covery thereof, then the said company shall 
have the election to interpose and recover 
said steamboat or any part thereof, and 
cause the same to be repaired for the account 
of the assured; to the charges of which the 
said insurance company will contribute in 
proportion as the sum herein insured bears 
to the agreed value in this policy. And in 
no case whatever shall the assvired have the 
right to abandon until it is ascertained that 
the recovery and repairs of the said steam- 
boat are impracticable, nor shall the assured 
have the right to sell the wreck or any part 
thereof without the written consent of said 
company." The Sabine was raised by a 
wrecking company, and after being so raised, 
she was libeled for salvage and sold, and 
her purchaser had her repaired at an expense 
of $3,100. These facts being established, it 
is clear that the insured had no right to 
abandon under the terms of these policies, for 
they had no right to abandon until it was 
ascertained that the recovery and repairs of 
the steamboat were impracticable. This -was 
never ascertained, for it was not true, and the 
right to abandon did not exist 
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I have examined the evidence to see wheth- 
er there was in fact an abandonment, and an 
acceptance of the abandonment by the in- 
surance companies. The evidence fails to 
satisfy me that there was a 'purpose to aban- 
don, or that the insurance companies intended 
to waive their right imder their policies, and 
accept the abandonment. There can, there- 
fore, only be a recovery against the New Or- 
leans Mutual Insurance Association and the 
Home Mutual Insurance Association as In 
case of no abandonment. The case will be 
referred to a master to ascertain and report 
from the evidence now on file the amount 
to be paid by each company under the terms 
of the policy. 
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Case No, 8,291. 

In re LEVIN. 

[7 Biss. 231; 1 14 N. B. R. 385.] 

Circuit Court, N. D. lUinoia. July 12, 1876. 

CoNSTRUOTiox OP Rule 24. 

The district court has discretion to enlarge the 
time for entering appearance and filing specifica- 
tions in opposition to discharge as well after, as 
before the espiration of the time allowed by the 
rule. 

[In review of the action of the district 
court of the United States for the Northern 
district of Illinois.] 

On February 16, 1876, the bankrupt [Lewis 
Levin] filed his petition for discharge. 
March 25 following was assigned for the 
hearing of the petition, and no opposition 
being on file the case was referred -to the 
register to report as to the regularity of the 
proceedings. On the same day the bank- 
rupt made his final oath before the register 
according to the statute. On April 3, Wil- 
liam A. Hubbard, a creditor, who had duly 
proved his claim, entered his appearance in 
opposition to the discharge of the bankrupt, 
and on April 6 the bankrupt moved to strike 
the appearance from the files. On the same 
day Hubbard asked leave to file his specifi- 
cations in opposition to the discharge. To 
this the bankrupt objected on the ground 
that the appearance and specifications were 
not filed in » time, under the twenty-fourth 
rule in bankruptcy. The d^trict court, how- 
ever, overruled the motion x)f the bankrupt, 
and allowed Hubbard to file specifications 
in opposition to the discharge within four 
days. The bankrupt thereupon filed a peti- 
tion of review in the circuit court; 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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Becker & Dale, for objectors. 
Shorey & Shaffner, for bankrupt 

DRUMMOND, Circuit Judge. The 24th 
rule in bankruptcy requires tliat any cred- 
itor opposing tbe discliarge of tbe bankrupt 
shall enter his appearance in opposition 
thereto, on the day when the creditoi-s are 
required to show cause; and shall file his 
specification of the ground of opposition in 
writiQg within ten days thereafter, unless 
the time shall be enlarged by the district 
court. More thau ten days had elapsed 
from the 25th day of March before Hubbard 
asked leave to file specifications, and his. 
appearance had not been entered on that 
day, as strictly speaking it should have been. 
It was claimed on the part of the bankrupt 
that the rule is absolute in its terms, and 
that if ten days had elapsed before the filing 
of specifications or before application had 
been made for an enlargement of the time, 
the power of the disti-ict court to exercise 
the discretion therein referred to had ceased 
to exist; and such is claimed to be the opin- 
ion of the court in some cases cited. But 
this is too narrow a construction of the rule. 
The district court had the discretion to en- 
large the time as well after the expiration 
of the time as before. In equity, when a 
discretion is given to the court, it has been 
uniformly exercised as well after as before 
the time designated, and in the present case 
there was no reason why this rule should not 
be followed. 

[In this case, the bankrupt had not been 
discharged. It was competent for the dis- 
trict court, under the circumstances, to en- 
large the time in which appearance and op- 
position to discharge by specifications might 
be filed. There is no complaint made against 
the exercise of its discretion in the decision 
made by the court, but the claim is that it 
had no authority to extend the time. For 
aught. that appears, the district court had 
good reasons for enlarging the time for filing 
appearance and specifications.] 2 

The demurrer to the petition is sustained, 
and the order of the distiict court aflirmed. 



LEVINESS, The JOSHUA. See Case No. 7,- 
549. 



Case ia"o. 8,S92. 

LEVINSON V. OCEANIC STEAIVI NAA''. CO. 
[24 Int. Rev. Rec. 122; 17 Alb. Law J. 285.] 
Circuit Court, S. D. New York. Jan. 25, 1876. 

LiABiLirr OF Ship Owners — Statcte op 1851 — 

Extent— Foreign Vessels— Service of 

Process— Power op Congress. 

«wl\ '^^^ United States statute of 1851 (9 Stat. 
635), limiting the liability of ship owners to their 
interest m the vessel, and her freight, is applicable 
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to foreign vessels. It is a regulation of commerce, 
and not a municipal regulation. 
[Cited in Thomassen v. Whitwell, Case No. 13,- 
930.] 

2. Congress has power to authorize the supreme 
court to fix by rule the manner of serving process. 
A rule providing for service of process upon an 
attorney is valid, and jurisdiction of his client 
can be thus acquired. 

[Appeal from the disti'ict court of the 
United States for the Southern district of 
New York.] 

In admiralty. 

B. F. Shepard and E. Coffin, Jr., for plain- 
tiff. 

Everett P. "Wheeler and Charles B. South- 
er, for defendant. 

SHIPMAN, Disti'ict Judge. The case now 
before the court stands in this position: 
The plaintiff, a resident of the state of New 
York, and of the Southern district of New 
York, brought his action in this court against 
a common carrier by sea (having its domicile 
in a foreign country), to recover damages for 
personal injuries to him while a passenger 
and for the loss of his baggage. The plaintiff 
has made out his prima facie case. The de- 
fendants pleaded in bar a decree of the dis- 
trict court of the Southern district of New 
York, and have offered in evidence the libel, 
the appraisement by the commissioners, the 
monition after the appraisement, the pay- 
ment into court of the amount of the ap- 
praisement, and the final decree. The defend- 
ants then rested their case. The plaintiff 
thereupon moved for a direction to the jury 
to find for the plaintiff, on the ground that the 
defence is insufficient in law. The question 
is, whether the decree of the district court 
is a bar to the action of the plaintiff. That 
decree was based upon the statute passed 
by 'congress in 1851, the first and third sec- 
tions of which are as follows: 

"Sec. 1. No owner or owners of any ship 
or vessel shall be subject or liable to answer 
for or make good to any one or more person 
or persons any loss or damage which may 
happen to any goods qr merchandise whatso- 
ever, which shall be shipped, taken in or put 
on board any such ship or vessel, by reason 
or by means of any,' fire happening to or on 
board the said ship or vefssel, unless such fire 
is caused by the design or neglect of such 
owner or owners; provided that nothing in 
this act contained shall prevent the parties 
from making such contract as they please, 
extending or limiting the liability of ship 
owners." 

"Sec. 3. The liability of the owner or own- 
ers of any ship or vessel for any embezzle- 
ment, loss or destruction by the master, offi- 
cers, mariners, passengers or any other per- 
son or persons, of any prope^t5^ goods or 
merchandise shipped or put on board of 
such ship or vessel, or for any loss, dam- 
age or injury by collision, or for any act, 
matter or thing, loss, damage, or forfeiture. 
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done, occasioned or incurred without -the 
privity or Imowledge of such owner or own- 
ers, shall in no ease exceed the amount or 
value of the interest of such owner or own- 
ers respectively in such ship or vessel and 
her freight then pending." 9 Stat 635. 

The motion of plaintiffs for a direction to 
.the jury notwithstanding the decree of the 
district court is founded substantially upon 
two points: First, that the district court nev- 
er had jurisdiction of the subject matter of 
the libel; and, second, it had no jurisdiction 
of the person who is now plaintiff in this 
suit, and who was named as one of the de- 
fendants in that libel. 

An the objections resolve themselves into 
these two questions, whether the district 
court had jxirisdiction of the subject matter 
or jurisdiction of the person. This statute 
of 1851 has been discussed at length by the 
counseL It seems to me to have been a limi- 
tation of the common law liability of common 
carriers by sea. It is well understood that 
at common law there was no limitation upon 
the liabilities of such common carriers, but 
that the amount w-hich they were liable to 
pay was limited only by the judgments 
which might be rendered against them. Con- 
gress, In 1851, saw fit by statute to limit that 
liability, and the statute seems to have been 
a modification or alteration of the common 
law in regard to the extent of liability of 
ship owners for the negligence of their offi- 
cers and crew. Congress also saw fit to 
adopt the same limitation which had pre- 
viously existed in the several maritime coun- 
tries of Europe. The statute which was 
passed. was the adoption by legislative au- 
thority of a new principle of law so far as 
this country is concerned, but one which has 
been the rule in the admiralty courts of 
foreign coimtries. 

The question, then, is whetlier this limita- 
tion of the liability of common carriers by 
sea applies only to American vessels, and 
was merely a municipal regulation, or 
whether it was the adoption of a general 
principle. Now, neither from the language 
of the statute of 1831, nor upon principle, can 
I see that this limitation of liability was 
local, or that the legislation was municipal. 
There was nothing local or municipal in its 
character. The statute was not in terms con- 
fined to American vessels. It had a wider 
scope and was a modification by legislative 
enactment of the common law, in regard 
to a subject over which congress had juris- 
diction. If a modification of the common 
law liabilities of carriers by land was pro- 
vided by the statute of the state, which had 
jurisdiction over such corporations, it would 
have been binding upon all courts of the 
state; it would have been the lex fori, the 
modification would have been a general one, 
and when an action was brought before a 
court of the state, the court would have been 
prohibited from exceeding the liabilities which 
the legislatm'e of the state had limited. So, 
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this statute being a modification of the com- 
mon law of a general and universal charac- 
ter, it is binding upon all courts in this coun- 
try, and they are limited or restrained from 
proceeding to give Judgment beyond the limit 
of liability, which the legislature had pre- 
scribed in 1851. In other words, the adop- 
tion of a principle of admiralty law cannot 
be considered as merely local or municipal 
legislation. 

Second. Whether the district court had 
jurisdiction of the person, is next to be con- 
sidered. At common law personal service, 
or its equivalent, is in all cases to be made 
upon the defendant, so that he may have 
an opportunity to appear and make defence. 
The common law prescribes that "... 
personal service is in all cases necessary to 
enable the court to acquire jurisdiction, un- 
less some other mode of service is authorized 
by the laws of the state." This action in 
admiralty was both a proceeding in rem., and 
a proceeding in personam. In so far as 'it 
is a proceeding in personam, the principles 
of common law in regard to actions in per- 
sonam are applicable; that is, that personal 
service of process or that seiTJce which ia 
authorized by statute as an equivalent, is to 
be made upon the party who is to be affected 
by the judgment that may be rendered in the 
suit. In this admiralty proceeding the su- 
preme court has announced the rules which 
are applicable to the service, and the rule of 
the supreme court corresponds to and has the 
same effect as the rules prescribed by the 
statutes as to common law service. The stat- 
ute of 1851 (section 4) provides that the 
owner "may take the appropriate proceed- 
ings in any court, for the purpose of ap- 
portioning the sum for which the owner of 
the vessel may be liable among the parties 
entitled thereto." It announced no rule by 
which service shall be made. 

The supreme court has jurisdiction of the 
rules which govern the proceeding. The gen- 
eral rule of the supreme court adopted in 
1871 (13 Wall. [80 U. S,] xiii.) provides that 
"public notice of such monition shall be given 
as in other cases, and such further notice 
served through the post office or otherwise, 
as the court in its discretion may direct" 
They point out one method of service: 
through the post office. That is not, strictly 
speaking, personal service; it is merely con- 
structive. One mode of constructive service 
then is designated, and tliey declare that the 
district court, in its discretion, may direct 
how such other and further notice may be 
given as it chooses. The rule does not say 
"such further notice shall be served through 
the post office, and otherwise;" but it is 
optional with the district court whether no- 
tice shall be served on the known claimants 
through the post office or otherwise in the 
exercise of its judgment The supreme court 
provides an equivalent for personal service, 
and has in effect declared that constructive 
service shall be sufiieient In other "words. 
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they direct that the district court may elect, 
in its discretion, whether one or another 
mode of constructive service may be adopted, 
and have not limited them to personal serv- 
ice. The district court, in its discretion, se- 
lected one mode of constructive notice, and 
that was by service upon the attorneys for 
the claimants, and it was not necessary that 
service upon them should be made otherwise 
than by delivering a copy of the monition to 
their attorneys. It is not material, in my 
judgment, whether the attorneys admitted 
or did not admit service, for the important 
question is whether the service which the 
court directed to be made on the defendant 
was sufficient service or not. If the rule 
had provided that "such other notice shall 
be served through the post office, or actually 
served upon the defendants," and the mo- 
nition has not been served, either by mail 
or personally, the district court would have 
had no Jurisdiction. But the rule having left 
the method of service to the discretion of 
the court, which had the Jurisdiction of the 
libel, and the court, having exercised its 
discretion, and determined what, in its Judg- 
ment, should be a valid constructive service 
to bring the defendant into court, and serv- 
ice having been made accordingly, no valid 
objection can be taken to the Jurisdiction of 
the court over the action in personam. The 
motion to direct a verdict for the plaintiff 
is denied. The court, at the conclusion of 
the evidence, directed a verdict for the de- 
fendant Judgment was entered on the ver- 
dict. No writ of error has been brought to 
review this Judgment. 
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The LEVI ROWE. 

[Blatehf. Pr. Gas. 323.] i 

District Court, S. D, New York. Jan. Term, 
1863. 

Judicial Disoretion — ^Leave to Put in Further 
Evidence, 
^here being probable cause, on all the evidence, 
to beheve that the vessel was engaged in an at- 
tempt to violate the blockade, the court sus- 
pended a final decision, with leave to the libel- 
lants to put in further proofs as to the place at 
which the capture was made, and as to the pur- 
pose of the voyage, at any time within one year. 

In admiralty. 

BETTS, District Judge. The libel alleges 
the capture as prize of this schooner at sea 
six miles from the coast of North Carolina^ 
by the United States gunboat Mount Ver- 
non, November 29, 1862, and that she was 
thereupon brought into this port for adjudi- 
cation. The suit was instituted December 
17, 1862. Process of attachment and a mo- 
nition was issued from the court on the 
same day, and were duly returned by the 
marshal January 6, 1863, and after procla- 

1 [Keported by Samuel Blatchford, Esq.] i 



mation made in open court, no appearance 
being given thereupon, a decree by default 
was, on motion of the district attorney, reg- 
ularly entered against all persons having 
any interest in the aforesaid prize, and the 
vessel's papers and the preparatory proofs 
were submitted to the court by the district 
attorney, who moved the consideration and 
judgment of the court upon the same. The 
vessel's documents are a certificate of Brit- 
ish registry issued to Joseph Eneas, of New 
York, as owner, dated at Nassau, New Prov- 
idence, September 21, 1861; a shipping 
agreement made at the same place Novem- 
ber 10, 1862, for a voyage to Beaufort, 
North Carolina, and back to Nassau; a clear- 
ance at the same place the same day for 
Beaufort aforesaid, with a cargo of ten bar- 
rels of oranges and two thousand four hun- 
dred bushels of salt; also a log-book. The 
president's proclamation of May 12, 1862, 
and the circular of the secretary of the 
treasury thereunder of the same date, and 
a license granted to the vessel at Nassau 
November 11, 1862, legalized the above-men. 
tioned voyage, and exempted the vessel from 
liability to seizure for trading with or enter- 
ing the port of Beaufort, North Carolina. A 
charter-party, executed by Sawyer & Manen- 
dez, as owners of the vessel, to James M. 
Taylor, was found on board of her, dated 
at Nassau November 11, 1862, for a voyage 
to Beaufort, North Carolina, thence to New 
York and back to Nassau. The master of 
the vessel and all persons concerned in the 
voyage knew that the ports of North Caro- 
lina, except Beaufort, were under blocliade. 
The master testifies that the vessel was thir- 
ty-five miles south of Beaufort and ten miles 
from land on the North Carolina coast, when 
captured. Taylor, the supercargo, the only 
other witness, gives about the same testi- 
mony as to the time and place of the cap- 
ture. Both of them fix the distance to be 
about thirty-five miles from Beaufort, but 
neither of them names the place nearest 
which she was captured. They both assert 
she was steering for Beaufort, and was sail- 
ing towards the land and away from Mount 
Vernon. The prize master testifies, in his 
deposition verifying the arrest and the pa- 
pers taken from the prize, that the vessel 
was, when captured, standing directly into 
Topsail Inlet, about six miles off shore. 
The log-book makes no mention of the cap- 
ture or of the position of the vessel at the 
time of her arrest, nor does it enter the pro- 
ceedings of the vessel on the 28th of Novem- 
ber, the day of her seizure. The master tes- 
tifies that the arrest was made about noon 
of that day. 

The testimony of both of the witnesses 
shows that the vessel and the lading were 
considered by them to be the property of 
Sawyer & Manendez. No proof exists on 
the papers that the title to the vessel ever 
passed to them from her American owner; 
but whether she was owned by them or by 
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Eneas, the American proprietor, any attempt 
to evade tlie blbdiacle at Topsail Inlet would 
l>e illegal, and would subject her to eon- 
•demnation. There is a palpable reseiTe in 
the log and in the statements of the wit- 
nesses examined in preparatorio, which, con- 
nected with the circumstances surrounding 
the voyage, afiEords probable cause for the 
lielief that the vessel was engaged in an 
illicit adventure, and this is so strongly 
made out that I shall suspend a final deci- 
sion in the case, with leave to the libellants 
to put in further proofs as to the point or 
place at which the capture was made, and 
Also as to the purpose of the voyage, at any 
time within one year after the entry of the 
decree on this decision. 

[The libellants having presented fiurther evi- 
dence in pursuance of tiie order of the court, a 
4eeree of condemnation was pronounced against 
the schooner. Case No. 8,294.] 



Case Wo. 8,394. 

The LEVI RO"WE. 

[Blatchf. Pr. Cas. 373; 20 Leg. Int. 229.] i 

District Courl^ S. D. New York. June 29, 1863. 

Prize— Violation ov Blockade. 

On further proofs, vessel and cargo condemned 
for an attempt to violate the blockade. 

In admiralty. 

BETTS, District Judge. This suit was 
brought to hearing in January term last 
lOase No. 8,293] upon the preparatory proofs 
theretofore taken therein, and on the ship's 
papers and the documents captured with her 
at the time of her seizure as prize, no claim- 
ant having intervened in her defence. It 
was then considered by the court that the 
■evidence presented against the prize, on the 
part of the libellants, was inadequate in law 
to authorize the condemnation prayed for. 
The court, being thereupon moved by them, 
made an order that they have one year from 
that time within which further evidence 
might be presented by them to the court 
"'as to the point or place of the capture, and 
also as to the purpose of the voyage, and 
such other or further proof as they may be 
able to produce." The libellants, in pursu- 
ance of said order, took, before one of the 
prize commissioners of this court, on the 10th 
•day of June instant, the deposition of Sam- 
uel B. Hoppin, an assistant surgeon in the 
United States navy. He testifies that he was 
-on board of the United States gunboat Mount 
Vernon, being attached to her, about the 29th 
■of November, 1862, and witnessed, at that 
time, the capture of the above prize by said 
:gunboat; that the capture was made off 
New Topsail inlet, off the coast of North 
'Carolina; that, when taken, the prize was 
heading or running directly into Old Top- 

1 [Reported by Samuel Blatchford, Esq. 20 
Leg. Int. 229, contains only a condensed report.] 



sail inlet, which then bore west about four 
miles; that New Topsail inlet, at the time of 
boarding and seizing the schooner, bore 
northwest by north, from three to three and 
one-half miles; that the prize was, when 
discovered, heading, with a fair wind, di- 
rectly into New Topsail inlet; that, as soon 
as she saw the Mount Vernon, she went 
about, and headed out from the shore; and 
that, after the capture, he had several con- 
versations with the supercargo of the ves- 
sel, captured in her, who told him that he 
was aware of the blockade, and-had run the 
blockade of Charleston and Wilmington sev- 
eral times, and that the schooner intended- to 
run the blockade into Wilmington. The fur- 
ther proofs so furnished in the case show 
conclusively the illicit character of the voy- 
age upon which the schooner was engaged 
at the time of her capture. A decree of con- 
demnation and forfeiture must, accordingly, 
be entered against the vessel and her cargo. 



LEVITT (UNITED STATES v.). See Case' 
j^o. 15,594. 



Case "No. 8,S95, 

In re LEVY et al. 

[1 Ben. 454; i 1 N. B. E. 107; Bankr. Reg. 
Supp. 24; 6 Int Rev. Rec. 134.] 

District Court, S. D. New York. Oct 3, 1867. 

BxAjrisATios OP Witnesses in Bankroptot — 
Notice. 

1. No notice need be given to the bankrupt of 
the examination of a witness called by the as- 
signee in bankruptcy. 

2. Such examination may be proceeded with, 
without reference to an examination of the bank- 
rupt, which is being had on the part of credit- 
ors. 

[This was a proceeding in bankruptcy 
against Samuel M. Levy and Mark Levy. 
For hearing upon the practice of the register 
as to the manner of receiving and certifying 
objections, see Case No. 8,298.] 

In this case, an examination of the bank- 
rupts on the part of creditors was pend- 
ing, and was adjourned to a day. The as- 
signee applied for and obtained a summons 
to a witness to appear on a previous day. 
and answer as to the banlcrupt's property. 
On the return of the summons, the bank- 
rupts also appeared, and objected to the ex- 
amination of the witness, because no notice 
had. been given to the bankrupts of the time 
and place of the examination, and because 
an esiamination of the bankrupts was pend- 
ing, and the proceedings on it stood adjourn- 
ed to a subsequent day, until which day no 
proceedings could, as the bankrupts claim- 
ed, take place except on consent of the 
bankrupts or reasonable notice to them. 
The register directed the examination of the 
witness to proceed and certified the ques- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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tions, raised t»y the bankrupts' objections, to 
tlie iucl'''e. 

By ISAIAH T. WILLIAMS, Register: 

2 [That in the proceedings in said cause be- 
fore him, tlie following questions arose per- 
tinent to said proceedings, and was stated 
by tlie counsel for the opposing party, to 
wit: Mr. Samuel Boardman, who appeared 
for the bankmpt, Mr. C. H. Smith appearing 
for the assignee. 

[The assignee, Mr. Sedgwick, by Mr. C. H. 
Smith, his solicitor, applied to the register 
for a summons (form 48), directed to Wil- 
liam Secor, requiring him to appear before 
the said register and ansAver concerning the 
bankrupt's property at a time therein speci- 
fied. At the time so specified the said wit- 
ness appeared pursuant to said summons, 
Mr. Smith and Mr. Boardman also appeared 
for the parties aforesaid. Whereupon Mr. 
Boardman objected to the examination of 
the witness, and filed his objections in the 
words following, to wit: "In re Samuel 
Levy and Mark Levy, Bankrupts. The pe- 
titioners herein by their solicitors, Benedict 
& Boardman, object to the examination of 
the witness, William Secor, at the present 
time, upon the following grounds: 1st. That 
no notice of the time and place of the pro- 
posed examination has been given to the pe- 
titioners or their solicitors. 2d. That an ex- 
amination of the petitioners under section 
26 of the act being now pending, and the 
proceedings on said examination before the 
register having been regularly adjourned to 
the 26th day of September, 1867, at 1 p. m., 
no examination of the bankj'upts or witness- 
es can take place except upon such adjourn- 
ed day without the consent of, or reasonable 
notice given to the bankrupts or their solic- 
itors. 3d. That the examination of witness- 
es under section 26 of the act being a pro- 
ceeding in the matter, the bankrupts or 
their solicitors are entitled to reasonable no- 
tice of the time and place of such examina- 
tion so as to enable them to be present and 
to have an opportunity to cross-examine the 
witnesses produced. 4th. That to allow the 
examination of witnesses to proceed except 
upon the regular adjourned days or times 
agreed upon, or of which due notice has 
been given, would lead to confusion, and 
might and would result in gi-eat injustice to 
the petitioners. (Signed) Benedict & Board- 
man, Solicitors for Petitioners. September 
20, 1867." 

[After hearing the parties, the register de- 
cided to certify the points made .by Mr. 
Boardman to the courts for decision, but did 
not consider it a proper course to adjourn 
the examination until the coming in of the 
decision, as he thought no harm could come 
to the bankrupt from proceeding, and was 
given to understand that a loss might ensue 
if the testimony were not at once taken. 
The examination proceeded accordingly. As 

2 [From 1 N. B. K. 107. | 



to the objections made by Mr. Boardman, 
the register says he thinks that when put as 
questions to the court they amount to th& 
following: First. T^'hen an assignee desires- 
to examine a witness for the purpose of dis- 
covering property (an assignee can have no 
other object In examining a witness or a 
bankrupt, and probably would not be allow- 
ed to use his office to get testimony to de- 
feat the bankrupt's application for a dis- 
charge), is it necessary to give notice to th& 
bankrupt of the time of such examination? 
Second. When the creditors have commen- 
ced an examination of parties and witnesses 
before a register, and the further examina- 
tion stands adjourned over to a future day, 
may the assignee, in the mean time, and be- 
fore the adjourned day, come in and ex- 
amine a witness, or must he wait until the 
adjourned day and then proceed? As to- 
the first question, it is not without difficulty. 
On the one hand it would seem to be of no- 
just concern to the bankrupt to oppose an 
assignee in finding and obtaining his assets, 
and clearly he cannot complain if the as- 
signee does not require his aid. On the oth- 
er hand, as the examination taken by an 
assignee on such an occasion must be re- 
turned to the court with the other papei-s in 
the case, and will comprise a part of the 
record in such ease (see act, section 26 [14 
Stat. 529]; also general order 7), it is clear 
that It may be read and referred to on an 
argument before the court by a creditor op- 
posing the discharge of the bankrupt, and 
thus made testimony against the bankrupt, 
although he should have had no opportunity 
to cross-examine the witness. This would 
seem to be unjust; yet neither the act nor 
the general order in terms require a notice 
to be served upon the bankrupt or his solic- 
itor, even in case the examination is by a 
creditor for the purpose of defeating the ap- 
plication for a discharge. The words "in 
like manner" in section 26, referring to the- 
preceding words "upon reasonable notice," 
in the same section, refer to the witness and 
not to the bankrupt or his solicitors. It can 
hardly have been the intention of congress 
to allow a creditor to proceed and take testi- 
mony before a register for the purpose of de- 
feating the bankrupt without giving notice- 
and thus enable him to cross-examine the 
witness. It was probably left to the court 
to regulate the practice by an order, and has 
been overlooked by the court. It might be- 
inconvenient for the assignee to give notice- 
to the bankrupt or his solicitor in all cases r 
and in a case where he had reason to fear- 
C(illusion between the witness whom he de- 
sired to examine, and the bankrupt, it might 
not be expedient to give such notice to the 
bankrupt. If he is at all times entitled to- 
notice from the assignee, then it would bo 
competent and perhaps just to adjourn the- 
examination to suit the convenience or pre- 
tended convenience of the bankrupt or his 
solicitor, and thus, in case of collusion, the' 
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'n'^hole purpose of the examination might he 
defeated. Judging from my own experience, 
I think the injury likely to he done to the 
hankrupt by the omission to give him notice 
of an examination by the assignee, and the 
loss of an opportunity to cross-examine the 
witness, would not be so great as that 
which would be likely to flow from an op- 
posite course. In case testimony injurious 
to the bankrupt were so taken, it would be 
competent for the court on the tilal to allow 
him to recall the witness for cross-examina- 
tion. Besides, the register would be careful 
that the assignee's name should not be used 
by creditors for the purpose of getting in 
testimony clandestinely to defeat the bank- 
rupt's discharge. As to the second ques- 
tion, it will be observed that the proceedings 
pending were proceedings by creditors; this 
is a different proceeding by the assignee. I 
don't see that one proceeding should be af- 
fected by the other.l s 

BLATGHFORD, District Judge. It was 
not necessary to give notice to the bankrupts 
of the time and place of the examination of 
the witness on the summons applied for by 
the assignee. The examination of such wit- 
ness was an independent proceeding, and 
could be proceeded with without reference to 
the examination on the part of the creditors. 
The clerk will certify this decision to the 
register Isaiah T. Williams, Esq. 

[NOTE. This case was subsequently heard 
upon the right to examine one of the bankrupts 
as to property acquired since filing petition, and 
upon the riprht of his counsel to cross-examine 
him. Case No. 8,296. It was again heard upon 
the question as to whether attorney for credit- 
ors could act as counsel for assignee. Case No. 
S,299, And, finally, upon whether or not a cred- 
itor who has not filed his claim may file objec- 
tions to the banlaupt's discharge. Case No. 
8,297.] 



Case Wo. 8,296. 

In re LEVY et al. 

[1 Ben. 496; i Bankr. Reg. Supp. 30; IN. B. 
B. 136; 6 Int. Bev. Bee. 163.] 

District Court, S, D. New York. Oct. 30, 1867. 

EXAMIXATIOX OP BANKRDPT — ISSUES OF LA"W AND 

Register's Certificates. 

1. Under section twenty-six of the bankruptcy 
act Fof 1867 (14 Stat 529)], and general order 
No. 10, a bankrupt is to be examined and cross- 
examined like any other witness. 

2. The exclusion by a register of a question in 
an examination before him, which is objected to, 
is not raising an issue of law within section four 
of the bankruptcy act, nor does objecting to the 
question raise such an issue of law. 

3. A register has no right to pass upon the com- 
petency, materiality, or relevancy of a question. 

[Followed in Re Bond, Case No. 1,618. Cited 
in Re Graves, 24 Fed. 552.] 

3 [From 1 N. B. R. 107.] 
1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



4. The practice in taking depositions before x 
register is the established practice in examina- 
tions before an examiner in chancery. 

5. When a register adjourns a question into 
court under section four of the act. it is not nec- 
essary to adjourn further proceedings in the mat- 
ter until the question shall be decided by the 
judge. 

[Cited in Re Heller, Case No. 6,339; Re Blais- 
dell, Id. 1,488.] 

6. As to the interpretation of the provision in 
section six of the act with reference to certificates 
— quere. 

7. A certificate by a register stating a question 
objected to, and that he excluded the question,, 
is not a "special ease" under section six. 

[This was a proceeding in bankruptcy 
against Samuel M. Levy and Mark Levy. It 
was formerly heard upon the certificate of the 
register as to his practice in receiving and 
certifying objections. Case No. 8,298. Again 
upon the question whether or not notice of 
time and place of examination of witnesses 
as to bankrupt's property should be given 
bankrupt. Case No. 8,295.] 

In this case, on the examination of one of 
the bankrupts, the creditors and the assignee 
put the following question to him: "Have you 
acquired any propertj' since you filed your pe- 
tition, or since you were declared a bank- 
nipt?" This question was objected to by the 
bankrupts, and the register sustained the ob- 
jection, and excluded the question. There- 
upon the creditors and the -assignee excepted 
to the decision, and desired that it should 
be certified to the coiu± for decision. The reg- 
ister stated his reason for excluding the ques- 
tion to be, that he is of opinion that, under 
the bankruptcy a-ct, the assignee takes all the 
property acquired by a voluntary bankrupt 
up to the day on which the register signs the 
order, form No. 5, declaring and adjudging 
him to be a bankrapt 

When the creditors and the assignee had 
concluded the examination of the banki-upt, 
the counsel for the bankrupt proposed to 
cross-examine the bankrupt, and asked for an 
adjom-nment. The creditors and the assignee 
objected to such cross-examination, on the 
ground that the counsel for the bankrupt had 
no right to cross-examine him; that the right 
of the bankrupt was limited to explaining by 
affidavit, under general order No. 33, any 
answers given by him; that his attention 
might be called by his coimsel to any answer 
given by him, and he might be asked if he had 
any explanation to make; that his petition 
and schedules were his direct examination, 
and his examination by creditors was a cross- 
examination; and that he was his own wit- 
ness and not a witness called by the creditors. 
The reply on the part of the bankrupt ta 
these views was, that the most proper and 
convenient mode of calling the bankrupt's at- 
tention to any erroneous statement he might 
have made during his examination was by 
questions put by his counsel in the way of 
cross-examination; that in this way he was 
afforded an opportunity of correcting or ex- 
plaining statements made by him; that, tmder 
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general order No. 33, he might correct his 
statements under oath, but was not confined 
to doing so in the form of an aflaldavit; that 
the particular way of doing so was in the 
discretion of the court; and that the examina- 
tion of the banki-upt by a creditor, was not a 
cross-examination, especially as to any new 
matter inquired of, not contained in the pe- 
tition and schedules, and particularly as re- 
garded his copetitioner, the defeating of 
whose discharge, as well as that of the bank- 
rupt examined, was alleged to be aimed at 
by questions propounded on the examination. 
The register certified both of the questions 
to the court, for its decision. 

BLATCHFORD, District Judge. I shaU 
consider the last question first Under section 
twenty-six of the bankruptcy act and general 
order No. 10, I think that the bankrupt is to 
be examined and cross-examined like any oth- 
er witness. Section twenty-six, after provid- 
ing that the bankrupt may be required to at- 
tend and submit to an examination on oath, 
says, that "the court may, in like manner, re- 
quire the attendance of any other person as a 
witness," and that, "for good cause shown, 
the wife of any bankrupt may be required to 
attend before the court, to the end that she 
may be examined as a witness." Form No. 

45 is prescribed as a form to be used indif- 
ferently as an order for the examination eith- 
er of the bankrupt or of his wife. Form No. 

46 is prescribed as a form to be used as a 
caption to the examination of the bankrupt or 
of any witness. Form No. 47 is prescribed as 
a form of oath to be taken, on such examina- 
tion, by the bankrupt or his wife. General 
order No. 10 provides for the manner of con- 
ducting the examination of witnesses before 
a register, and says, that "the witnesses shall 
be subject to examination and cross-examina- 
tion, which shall be had in conformity with 
the mode adopted in courts of law." It then 
prescribes that the depositions shall be taken 
in narrative form, except in special cases, 
and shall be read over to the witness and 
signed in the presence of the register. It 
then provides, that "any question or questions 
which shall be objected to shall be noted 
by the register upon the depositions, but 
he shaU not have the power to decide on 
the competency, materiality, or relevancy of 
the question, and the court shall have power 
to deal with the costs of incompetent, im- 
material, or irrelevant depositions, or parts of 
them, as may be just." Now, if general order 
No. 10 does not apply to the examination of 
the bankrupt, then there is no general order 
that does apply to his examination, and it is 
left to be regulated merely by the statute. 
If the bankrupt is to be regarded as a wit- 
ness, then general order No. 10 does apply to 
him, and expressly provides that he shall be 
subject to examination and cross-examination. 
That general order speaks of the testimony 
given on the examination of witnesses as 
"depositions." Section 47 of the act, in its list 



of fees to registers, says: "For taking depo- 
sitions, the fees now allowed by law." The 
only fees allowed by law for taking deposi- 
tions are those prescribed by the act of Feb- 
ruary 26, 1S53 (10 Stat 167), as fees to com- 
missioners for taking and certifying the 
depositions of witnesses. So that, imless the 
bankrupt is to be regarded as a witness, and 
unless his deposition is the deposition of a 
witness, no fee is given for taking his deposi- 
tion. Everything in the act and in the gen- 
eral orders tends to the conclusion, that con- 
gress and the framers of the general orders 
intended that, at least so far as the manner 
of examining the bankrupt and taking his 
deposition is concerned, the proceeding should 
be conducted like the examination of any oth- 
ei? witness, and the bankrupt be examined by 
direct and cross-examination. Whether, so 
far as the effect of his testimony is concerned, 
the bankrupt is to be considered as a witness 
called by the creditor or the assignee, or as a 
witness for himself under cross-examination 
by the creditor or the assignee, or not at 
all as a witness, but as a bankrupt under ex- 
amination under the special authority of sec- 
tion twenty-six of the act, is another and a 
different question, and one which will be dis- 
posed of when it is properly raised. 

There is nothing in general order No. 33 
that conflicts with this view. When the ex- 
amination and cross-examination of the bank- 
rupt before the register are completed, and 
the deposition is signed by him and filed as 
required by section twenty-six, the whole doc- 
ument is "his examination;" and general 
order No. 33, in saying that "in like man- 
ner, he may correct any statement made dur- 
ing the course of his examination," means, 
that he shall have, in regard to statements 
made by him during the course of his ex- 
amination, the same opportunity of correcthig 
those statements that he has of supplying 
omissions in the schedules to his petition. 
This latter right is expressly given to him by 
section 26, which says, that he shall "be at 
liberty, from time to time, upon oath, to 
amend and correct his schedule of creditors 
and property, so that the same shall conform 
to the facts." The facts and the truth are 
what the law aims at, and the bankrupt is 
not to suffer because he has made an honest 
mistake m his schedules. Therefore, general 
order No. 7 provides, that "the court may al- 
low amendments to be made in the petition 
and schedules, upon the application of the 
petitioner, upon proper cause shown, at any 
time prior to the discharge of the bankrupt;" 
and general order No. 33 provides that, "in 
making any application for amendment to 
the schedules, the debtor shall state, under 
oath, the substance of the matters proposed 
to be included in the amendment, and the 
reasons why the same had not been incorpo- 
rated in his schedules as originally filed or as 
previously amended." So, also, by general 
order No. 33, with a view to the ascertainment 
of the ti-uth, and in order that the bankrupt 
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may relieve himself from the imputation of 
having willfully sworn falsely in his exami- 
nation in rdation to any material fact, which 
chai'ge is made a ground, by section twenty- 
nine, for withholding his discharge, he is per- 
mitted, on stathig under oath the substance 
of the correction he desires to make, and the 
reason why it was not stated during his ex- 
amination, to correct any statement made 
during the course of his examination, on mak- 
ing a proper application to the court for leave 
to make such correction. That is the mean- 
ing of the words "in like manner," in general 
order No. 33, and that, and nothing else, is 
the purport and scope of that order, so far as 
it relates to the bankrupt's examination. 

The question thus decided was properly cer- 
tified as an issue of law, under section four 
of the act But the other question certified 
is not an issue of fact or of law which can be 
certified under section four. The question 
certified is, whether the question put to the 
bankrupt— "Have you acquired any property 
since you filed your petition, or since you 
were declared a bankrupt?"— was a proper 
question. The question certified Is certainly 
not an issue of fact, and there are several 
reasons why It Is not an issue of law. 

(1) The certificate of the register merely 
states that the question was objected to by 
the bankrupt, and that the register sustahi- 
ed the objection, and excluded the ques- 
tion. This is not raising an Issue of 
law, within section four. The groimd of ob- 
jection to every question objected to should 
be stated, otherwise, no point, or question, 
or issue in regard to it, is presented or raised. 

(2) By general order No. 10, the register 
had no right to decide on the competency, ma- 
teriality, or relevancy of the question. He is 
required, by that order, to note the objection 
upon the deposition— that is, not merely the 
fact of objection, but the grotmd of objection; 
and, if no ground of objection is assigned, he 
is not boimd to note the fact of objection; 
and the ground of objection must be directed 
to the competency, materiality or relevancy 
of the question. But he is not allowed to 
make any decision thereon. Therefore, no is- 
sue of law can be raised on his decision, nor 
can the propriety of such decision be certified 
as an issue, of law, imder section four. The 
question, therefore, whether the register was 
right in sustaining the objection to the ques- 
tion, and in excluding it, is not properly cer- 
tified as an issue of law, imder section fom*. 

(3) Under general order No. 10, a question 
put to a bankrupt or other witness, on an ex- 
amination before a register, and objected to 
in proper form, does not raise a question or 
issue of law which can be adjourned into 
court, under section four, for decision by the 
judge. The manifest Intention of that order 
is, that, when a question is objected to, the 
question and the fact and grounds of objec- 
tion shall be taken down by the register, and 
that the question, although incompetent, im- 
material or irrelevant, shall be answered, and 



that, when the deposition is closed, the court 
shall deal with it as a whole, and then pass 
upon the question as to what parts of it are 
incompetent, immaterial or irrelevant, and 
impose costs, in its discretion, upon the party 
who caused the taking of the parts which 
ought not to have been taken. The language 
of the order is: "Any question or questions 
which may be objected to, shall be noted by 
the register upon the deposition, but he shall 
not have power to decide on the competency, 
materiality or relevancy of the question; and 
the court shall have power to deal with the 
costs of incompetent, immaterial or irrelevant 
depositions as may be just" Now, inasmuch 
as, by section four, it is made the duty of the 
register to adjourn into court, for decision by 
the judge, any question or issue of fact or of 
law that is raised and contested by any 
party in the course of the proceedings, if the 
making of an objection to a question put to 
a witness, in the course of his Ksamination, 
raises an issue of law, which the register is 
obliged to adjourn into court, under section 
four, so that it may be decided by the judge, 
there will be left on the record of the exam- 
ination no questions objected to and undis- 
posed of, and no objections noted and unde- 
cided by the court, and there can be no in- 
competent, immaterial or irrelevant deposi- 
tions or parts of depositions to be dealt with 
in regard to costs; every objection will be ad- 
journed into court as an issue of law, and 
disposed of as it arises, and no incompetent, 
immaterial or irrelevant answer or testimony 
will be found in the record, for, the court will 
already either have excluded the answer to 
the question objected to, by deciding the 
question to be incompetent, immaterial or ir- 
relevant, or else have admitted the testimony 
as competent material and relevant For the- 
good sense of general order No. 10 is, that it 
extends not only to objections to questions, 
but also to objections to answers and testi- 
mony, on the grounds of competency, mate- 
riality and relevancy, and that neither ques- 
tion, nor answer, nor testimony, is to be ulti- 
mately held to be incompetent, immaterial or 
irrelevant, unless objected to on the record 
for some ground of incompetency, immate- 
riality or irrelevancy stated on the record. 
The practice thus prescribed for taking depo- 
sitions, where the officer taking them notes 
the objections made to questions and answers, 
but has no power to decide on the compe- 
tency, materiality or relevancy of any ques- 
tion or answer, is the established practice In 
examinations before an examiner in chancery, 
and in some other examinations; and no prac- 
tical difficulty or embarrassment is experi- 
enced ia the working of such a system. Al- 
though the meaning of the provision of sec- 
tion four of the act, that the register shall 
adjourn the question or issue into court for 
decision by the judge, is not that he shall 
necessarily adjourn the further proceedings 
in the matter until the question or issue 
raised and contested shall be decided by the 
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judge (general order No. 11, providing that 
tlie peudeney of an issue undecided before a 
judge sliall not necessarily suspend or delay 
other proceedings before the register in the 
case, and the word adjourn in the section 
having the signification merely of the word 
certify, or transmit) yet I am satisfied that, 
to hold that every objection to a question 
put on an examination of the bankrupt, or of 
any other witness, before a register, raises a 
question or issue of law, which, under section 
four of the act, must be certified to the court 
for decision as soon as it arises, would soon 
break down, not only the system, but the 
court. For, although the pendency of the is- 
sue undecided before the judge would not, 
under general order No. 11, necessarily sus- 
pend or delay other proceedings before the 
register in the case, and although the exami- 
nation of the bankrupt or other witness 
might proceed in respect to questions or an- 
swers not objected to, yet it could hardly be 
pretended that, under such a system, it would 
be proper to close the examination until the 
decision of the court had been had upon all 
the questions and issues thus raised. This 
would open the door to a proti-action of the 
■examination and of the case until human 
patience would be wearied out, and the bank- 
ruptcy system would be valueless alike to cred- 
itor and debtox', to say nothing of the in- 
creased expense caused to both. In regard to 
the hardship urged, of obliging the bankrupt 
or other witness to disclose, under irrelevant, 
immaterial, incompetent, inquisitorial, and 
other questions, the offspring of a mere itch- 
ing and prurient curiosity, things which he 
ought to be protected from being compelled 
to answer, the same hardship exists in regard 
to the examinations before an examiner in 
chancery, and the other kindred examinations 
before referred to. And the bankrupt or oth- 
er witness always has it in his power, in a 
clear case of abuse, to refuse, under the ad- 
vice and responsibility of his counsel, to an- 
swer a question. Then, on an application to 
punish the party for a contempt, which must 
come before the court, and which the register 
has, under section four of the act, no power 
to entertain, the whole question as to the 
competency, relevancy and materiality of the 
question will come before the court, in a 
proper way, for adjudication. Responsible 
counsel will not advise a party to refuse to 
answer a question, except in a reasonably 
clear case of abuse, and a paity will not be 
likely to run the hazard of a contempt of 
court, in refusing to answer a question, xm- 
less advised by counsel to refuse. In this 
way, real and substantial questions alone 
will come before the court for adjudication, 
whereas, under the facility with which an 
objection can be made to a question or an- 
swer, and the irresponsibility for making it, 
except as regards the mere penalty of costs, 
the court would probably find itself able to do 
little other business than to dispose of ob- 
jections to single questions and answers, one 



at a time, certified by registers, on examina- 
tions before them. 

For these reasons, I am satisfied that a 
question put to a bankrupt or other witness, 
on an examination before a register, or an 
answer given by him, even though objected 
to in proper form, does not i-aise a question 
or issue of law which can be adjourned into 
court, under section four of the act, for deci- 
sion by the judge. Inasmuch as the first 
question certified in this case by the register 
is not properly adjoumable into court for de- 
cision by the judge, under section four, it re- 
mains to be considered whether it is properly 
before the court under section six of the act 

Section six provides for two modes of bring- 
ing a question before the court. The first 
mode provided is, that "any party shall, dur- 
ing the proceedings before a register, be at 
liberty to take the opinion of the district 
judge upon any point or matter arising in the 
course of such proceedings, or upon the result 
of such proceedings, which shall be stated 
by the register in the shape of a short certifi- 
cate to the judge, who shall sign the same if 
he approve thereof, and such certificate so 
signed shall be binding on all the parties to 
the proceeding; but every such certificate 
may be dischai'ged or varied by the judge, at 
chambers or in open court." This provision 
is very difficult of satisfactory interpretation, 
and of practical execution. It is not stated 
what the judge shall do if he does not ap- 
prove "thereof," and it is only the certificate 
to be signed by the judge. If he does ap- 
prove "thereof," which is made binding on 
all the parties to the proceeding. The opin- 
ion of the judge, so to be taken, is not de- 
clared to be binding on the parties, unless the 
judge approves of and signs the certificate. 
In the present case, in regard to the first 
question so certified, I am of opinion that the 
question put to the witness, and excluded by 
the register, was not a proper question to be 
put, but I a.m also of opinion that the register 
had no power to decide on the competency, 
materiality or relevancy of the question, and 
was, therefore, wrong in excluding it; and 1 
am also of opinion that the view of the regis- 
ter, that, under the bankruptcy act, the as- 
signee takes all the property acquired by a 
voluntaiy bankrupt up to the day on which 
the register signs the order, form No. 5, de- 
claring and adjudging him to be a bankrapt, 
is not a correct view; and I am also of opin- 
ion that the reasons given by the register, in 
his certificate, for holding that the objection 
to the question put was a good objection, are 
not sound. I, therefore, cannot say that I 
approve the certificate, within the language 
of section six. My opinion upon the point or 
matter on wjiich my opinion is desired by 
the certificate, has been given, but of what 
avail it is, or how far it is binding on the 
parties, under section six of the act, is some- 
thing I am not now called on to decide. 

Judge Hall, of the Northern district of New 
York, has made a rule of his court (rule 24) 
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in regard to this certificate tinder section six, 
as follows: "In every certificate made by a 
register, stating any ease, point or matter for 
tlie opinion of the district Judge, under the 
fourth or sixth section of the bankrupt act, 
according to form No. 50, established by the 
general orders in bankniptcy, the fact, agreed 
upon by the parties to the controversy, shall 
be clearly and fully stated, -with reasonable 
certainty of time and place; and this shall 
be followed by a brief statement of the claim 
made, or position assumed, by each of the 
parties to the controversy. The register shall 
then add thereto such proposed order, adjudi- 
cation or decision as in his judgment ought 
to be made, and which shall be in such form 
that the district judge may signify his ap- 
l)roval thereof by his signature. The register 
shall then afford to each of the opposing par- 
ties, or their attorneys, a reasonable oppor- 
tunity to consent, in writing, to the register's 
decision thereon. The court will, on the ap- 
proval and confirmation of such decision by 
the register, make such order for costs, 
against any party declining to assent thereto, 
as may be deeraed proper. In case all parties 
to such controversy shall assent to such ad- 
judication or decision of the register, he 
shall file the same, and proceed with the case 
upon the basis thereof, -as though such con- 
troversy had not arisen." This rule seems to 
imply that Judge Hall regards the opinion of 
the district judge, in respect to any case, 
point or matter stated in the certificate of a 
register, under either the fourth or the sixth 
section of the act, as to be given solely by his 
approving or disapproving the proposed or- 
der, adjudication or decision, which is to be 
added by the register to the certificate, his 
approval being signified by his signing the 
proposed order, adjudication or decision, and 
his disapproval being signified by his with- 
holding the signature. 

The second form, under section six, in 
which the opinion of the court can be ob- 
tained upon a question arising in the course 
of the proceedings, is, by a special case, 
stated by the parties by consent, and signed 
by them or their attorneys, and, when it pre- 
sents an issue raised before the register in 
any proceedings, certified by the register, im- 
der general order No. 11. The present cer- 
tificate is not one of such a special case. 

The question intended to be raised by the 
certificate, in this case, and which is dis- 
cussed by the register, as to the time when 
the line is to be drawn between property 
which does and property which does not pass 
to the assignee in bankruptcy, is one of para- 
mount importance, and is fully considered 
and disposed of by me in my decision in Re 
Patterson [Case No. 10,814], made herewith. 

[This case was subsequently heard upon the 
question as to whetlier the attorney for creditors 
could act as counsel for assignee. Case No. 8,- 
299. It was again heard upon the question 
whether a creditor who has not filed his claim 
may file objections against the bankrupt's dis- 
charge. Case No. 8,297.] 



Case No. 8,S97, 

In re LEVY et al. 

[2 Ben. 169; i 1 N. B. R. 327 (Quarto, 66); 1 
Am. Law T. Rep. Bankr. 122.] 

District Court, E. D. New York. Feb. 28, 1S68. 

Who may Oppose a Discharge — Surett. 

1. Creditors who desire to oppose a bankrupt's 
discharge must prove their claims. 

[Cited, but not followed, in Re Murdock, Case 
No. 9,939.] 

2. Neither the discharge of the bankrupt, nor 
any step taken by the creditor in the course of 

' the proceedings in bankruptcy in regard to his 
debt against the bankrupt, can release, discharge, 
or affect any person liable for the same debt for 
or with the bankrupt, either as partner, joint 
contractor, indorser, surety, or otherwise. 

[This was a proceeding in bankruptcy 
against Samuel Levy and Mark Levy. It 
was formerly heard upon the certificate of 
the register as to his practice in receiving 
and certifying objections. Case No. 8,298. 
Then again upon the question whether or 
not notice of time and place of examination 
of witnesses as to bankrupts' property 
should be given bankrupts. Case No. 8,295. 
It was again heard upon the right to ex- 
amine one of the bankrupts upon property 
acquired since filing petition, and upon the 
right of his counsel to cross-examine him. 
Case No. 8,296. And again heard upon 
whethet or not attorney for creditors might 
appear and act as counsel for assignee. 
Case No. 8,299. It is now heard upon ob- 
jections filed to^ bankrupts' discharge.] 

In this case, on the return of the order to 
show cause why the bankrupts should not 
be discharged, certain creditors, who had 
not proved their claims, appeared and de- 
sired to file objections. They presented an 
affidavit showing that they held obligations 
signed by sureties, in actions commenced be- 
fore the proceedings in bankruptcy, to the 
effect that the bankrupts should perform the 
judgments recovered in the suits, which 
judgments were also recovered before the 
commencement of the bankruptcy proceed- 
ings, and that they were apprehensive lest, 
by proving their debt, they might imperil 
their rights as against the sureties. The 
register held that they could not file objec- 
tions without proving their claims, and, on 
their request, certified the question to th'e 
court. 

[By L T. WILLIAMS, Register: 

[On the return of the order to show cause 
in the above matter, Mr. Charles H. Smitli 
presented notice of appearance and inten- 
'tion to file objections on the part of Messrs. 
H. B. Claflin & Co., John M, Davis & Co., 
H. Duhring & Co., Hoyt, Sprague & Co., Al- 
beit 0. Lamson, and Jacob Stettheimer, Jr., 
creditors of the bankrupts. Messrs. Bene- 
dict i& Boardman, on the part of the bank- 
rupts, objected to the receipt thereof by the 
register, on the ground that the said cred- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.]. 
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itors had not proved their claims, and there- 
fore were not entitled to appear in the case 
to oppose the discharge of the bankrupt. 
"Whereupon Mr. Smith read an affidavit 
which is hereunto annexed. The register 
decided that the said creditors were not en- 
titled to appear in the proceedings and file 
their objections, until they should first 
have duly proved their claims respectively. 
Whereupon the parties desired the question 
to be certified to the court, and Mr. Smith 
handed up his points, which are hereunto 
annexed. Pursuant to the requirement of 
the nineteenth rule of this court, the regis- 
ter respectfully submits that his decision 
aforesaid is based upon the language of the 
twenty-ninth section of the act [of 1867 (14 
Stat 53)3, which provides that the court 
shall order notice to be given to all credit- 
ors who have proved their debts to appear 
on a day appointed for that purpose, and 
show cause why a discharge should not be 
granted to the bankrupt Section 31 does 
not provide that any creditors may oppose, 
but speaks of "any creditor opposing," re- 
ferring to those who may oppose, i. e. those 
who are called to the meeting under the 
provisions of section 29. It is true that 
section 24 provides that a creditor who may 
not have proved his demand in the proceed- 
ings may attack the discharge within two 
years, but this attachment is a substantive 
proceeding, not in, but Independent of the 
proceeding taken by the bankrupt to pro- 
cure his discharge.] 2 

C. H. Smith, for creditors. 

Benedict & Boardman, for bankrupts. 

BLATGHFORD, District Judge. The reg- 
ister was correct in his decision. If a cred- 
itor proves his debt against a bankrupt the 
only efCect, under section twenty-one of the 
act is, that he cannot afterward maintain 
a suit against the bankrupt on the debt, and 
that proceedings pending thereon against 
the bankrupt, and unsatisfied judgments al- 
ready obtained thereon against the bank- 
rupt, are discharged and surrendered by the 
proving of the debt But the creditor may 
stiU sue any one else liable on the same 
debt and proceedings pending against 
others thereon, and unsatisfied judgments 
already obtained against others thereon, are 
not afEected, discharged, or surrendered by 
the proving of tlie debt In this, respect, the 
twenty-first section must be construed in 
connection with the thirty-third section, 
which provides that "no discharge granted 
under this act shaU release, discharge, or 
afEect any person liable for the same debt 
for or with the bankrupt, either as partner, 
joint contractor, indorser, surety, or other- 
wise." Neither the discharge of the bank- 
rupt nor any step taken by the creditor, in 
the course of the proceedings in bankruptcy, 
in regard to his debt against the bankrupt 

2 [From 1 N. B. R. 327 (Quarto, 66).] 



can have the effect to release, discharge, or 
afleect any person liable for the same debt 
for or with the bankrupt either as partner, 
joint contractor, indorser, surety, or other- 
wise. [Such of a bankrupt's creditors as- 
have not duly proved their claims against 
his estate cannot appear in opposition to his- 
discharge.] s 



Case "No. 8,298. 

In re LEVY et al. 

[1 N. B. B. 105; 1 Baukr. Reg. Supp. 23; 6 Int 
Rev. Ree. 134.] 

District Court S. D. New York. Oct 1, 1867. 

Bankkuptot — Examination of Bankrupt — Ob- 
jections AND Exceptions to Register's 
Rulings. 

In an examination of bankrupts by creditors 
under section 26 of the act [of 1867 (14 Stat. 
529)], where questions are objected to, the reg- 
ister will pass upon the same, and permit the 
parties to take formal exceptions to his rulings. 
At the close, motion to strike out specified points, 
or to have excluded questions answered, will be 
entertained, and the questions be certified for 
decision by the judge, and proceedings thereafter 
be had in accordance with such decision. 

[Cited in Re Lyon, Case No. 8,643.] 

The creditors of the above bankrupts [Sam- 
uel M. Levy and Mark Levy] being before 
the register examining the bankrupts under 
the' provisions of section 26 of the act the 
counsel of the bankrupts interposes various 
objections to questions put by the counsel 
for creditors, such as, that they were imma- 
terial, &c. The question at once arises wheth- 
er the register has the right to pass upon 
these questions. The counsel for the credit- 
ors insists he has the right to put any ques- 
tions he sees fit and that the register must 
take the answers, as in the case of an exam- 
iner in chancery. The counsel for the bank- 
rupt insists that the objections must be 
passed upon by the register, with the right 
of either counsel if he sees fit to demand that 
the questions be certified to the judge. 
By ISAIAH T. WILLIAMS, Register: 
The matter presents many difficulties and 
embarrassments. It is true, as appears by ref- 
erence to English adjudications, that the lar- 
gest liberty of examinations should be al- 
lowed, and a question will, perhaps, rarely be 
ruled out. Yet it would seem that there 
should be some discretion exercised by the 
register to prevent abuses. The case is quite 
different, so far as the rights and interests 
of the parties are concerned, from that of tes- 
timony taken before an examiner in a suit 
in chancery; it is open to greater abuses, 
and the field of inquiry is larger. The mat- 
ters to be inquired about are often of a 
more delicate and private nature, affecting 
household expenses and family matters of 
every character. The state of feeling be- 

3 [From 1 Am. Law T. Rep. Bankr. 122.] 
1 [Renrinted from 1 N. B. R. 103, by permis- 
sion.] 
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tween the parties is apt to be more ran- 
corous. A creditor "wlio feels that the hant- 
rupt has squandered in luxuriant living prop- 
erty that ought to have been applied to the 
payment of his daim, is not likely to spare 
the feelings of the family, or to omit to drag 
to light those thousand little family secrets 
which the good of society as well as of order 
and good breeding require rather to be sup- 
pressed. It is impossible for a register to sit 
and give free ru.n to inquiries of this nature, 
and those of a similar character, without a 
sense that public decorum is being violated, 
and sometimes that a bankrupt is imposed 
upon and wronged, and his own as well as 
the time of others, uselessly and more than 
uselessly wasted. On the other hand, the 
bankrupt is often evasive in his answers, 
vague and unsatisfactory in his statements. 
The creditor claims a categorical answer; the 
bankrupt Insists that he has given it, and 
questions of a similar character are constant- 
ly arising. Between these two opposing par- 
ties, the examination would often come to 
stand still, on the pretence, or otherwise, that 
the opinion of the court was desired, and thus 
great delay, waste of time, and vexation 
would seem to be almost inevitable. 

After some consideration, I adopted the fol- 
lowing course: I directed the parties to pro- 
ceed with the examination, and I would pass 
upon every objection, and the parties might 
take formal objections; then at the dose of 
the testimony, upon a motion to strike out 
specified points so objected to, or that exclud- 
ed questions may be answered, I would cer- 
tify the questions to the court' and upon the 
coming in of the judge's decision I would 
proceed to strike out or allow the questions 
to be answered as the opinion should indi- 
cate. This course was readily accepted by 
the respective counsel, and I have pleasure in 
certifying that it seems to work well. I am 
sure it shoi-tens the examination. It makes 
the counsel more exact and circumspect, and 
I think has the effect to bring out facts with 
more exactness, and with more method. If, 
upon reflection, the court should deem this 
practice allowable, and will so signify its 
opinion, the practice will easily become nni- 
fonn among the registers. That it is allow- 
able under the act, the court is referred to 
the 4th section, where it is provided that the 
register may "sit at chambers, and dispatch 
there such parts of the administrative busi- 
ness of the court and such imcontestef mat- 
ters as shall be defined by general rules and 
orders, or as the district judge shall in any 
particular matter direct" The decision of 
the court upon this certificate may be re- 
garded as such general rule or order in this 
matter. 

BLATCHFORD, District Judge. The 
views and practice of the register as above 
set forth, are approved, and this decision will 
be regarded as a general rule or order that 
such practice be followed by the registers. 

15FJED.CAS.— 28 



(Case No. 8,299) LEVY 

The clerk will certify this decision to the 
register, Isaiah T. Williams, Esq. 

[NOTE. This case was subsequently heard 
upon the question whether it is necessary to give 
notice to bankrupts of time and nlace of exam- 
ination of witness as to bankrupts' property. 
Case No. 8,295. It was again heard upon the 
right to examine one of the bankrupts upon 
proper^ acquired since filing petiiion, and upon 
the right of his counsel to cross-examine him. 
Case No- 8,296. The court considered the ques- 
tion as to whether attorney for creditors could 
act as counsel for assignee in Case No. 8,299. 
Finally, the point is decided as to whether or not 
a creditor who has not filed his claim may file 
objections to the bankrupts' discharge. Case No. 
8,297.3 



Case "No. 8,S99. 

In re LEVY et al. 

[1 N. B. R. 184; i Bankr. Keg. Supp. 40.] 

District Court, S. D. New York. Dec. 7, 1867. 

Baukruptct — Creditors' Attorney Acting as 
Assigneee's Counsel. 
The counsellor of the assignee may act as at- 
torney for creditors in bankruptcy proceedings. 

[This was a proceeding in bankruptcy 
agauast Samuel M. Levy and Mark Levy. 
It was formerly heard upon the certificate of 
the register as to his practice in receiving 
and certifying objections (Case No. 8,298), 
and upon the question whether or not notice 
of time and place of examination of witness- 
es as to bankrupts' property should be given 
the bankrupts (Case No. 8,295). It was 
again heard upon the right to examine one 
of the bankrupts upon property acquired 
since filing petition, and upon the right of his 
counsel to cross-examine him. Case No. 8,- 
296. It is now heard upon the following cer- 
tificate of the register:] 

By the Register: 

I, Isaiah T. Williams, one of the registers 
in said court in bankruptcy, do hereby certi- 
fy that in the course of the proceedings in 
said cause before me the following question 
arose pertinent to the said proceedings, and 
was stated and agreed to by the counsel for 
the opposing parties, to wit: AJr. Samuel 
Boardman, who appeared for the bankrupt, 
and Mr. Charles H. Smith, who appeared for 
the assignee and divers creditors of said 
bankrupt. The respective parties this day 
appearing before me to proceed with the ex- 
amination of Mark Levy, one of the said 
bankrupts, Mr. Boardman, solicitor for the 
bankrupts, objected that Mr. Smith who had 
hitherto been and was acting on said exam- 
ination for and on behalf both of the cred- 
itors, and also on behalf of John Sedgwick, 
the assignee of the bankrupts, ought not to 
be allowed further to act in said capacity 
for said assignee on the ground that the 27th 
rule of this court prohibited the same. It 
was claimed on the part of Mr. Smith that 
he did not assume to act as solicitor or attor- 

■1 [Reprmted from 1 N. B. R. 184, by permis- 
sion,] 
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ney for said assignee, but only in the capaci- 
ty of counsel, and that in such capacity he 
did not contravene the provisions of said 
rule. 

After hearing the respective parties, I de- 
cided that it was not competent, under the 
provisions of said rule, for Mr. Smith to act 
for the assignee on said esamination, as he 
was, and from the first liad been, the attor- 
ney and solicitor for divers of the creditors 
of said bankrupts, in taking testimony for 
the purpose of opposing the discharge of the 
bankrupts. And I further certify and report 
to this honorable comrt, that the grounds for 
said decision were as follows: First Al- 
though the word "counsel" is not used in said 
rule, yet, as the proceedings before me were 
in the nature of chamber business rather 
than proceedings in open court, the distinc- 
tion between attorney and counsel could not 
be regarded. Second. That if the distinction 
between the office of attorney and counsel, now 
contended for, were to prevail, it would ren- 
der the said rule wholly inoperative. Where- 
upon Mr. Smith requested that the question 
should be certified to the judge for his opin- 
ion thereon. 

BLATCHPORD, District Judge. In conse- 
quence of embarrassments similar to that 
certified in this ease, the 27th rule has been 
vacated, leaving any ease in which any 
ground of complaint exists against an as- 
signee on account of any matter connected 
with his employment of an attorney or so- 
licitor, to be brought before the court for its 
action. 

The clerk will certify this decision to ihe 
register, Isaiah T. Williams. Esq. 

[This case was subsequently heard upon the 
question as to whether a creditor who has not 
filed his claim may object to the bankrupt's dis- 
charge. Case No. 8,297.] 



Case No- 8,300. 

LEVY V. BUELET. 

[2 Sumn. 355.] i 

Circuit Court, D. Massachusetts. May Term, 
1836. 

Evidence — Competenov — Cektifioates of Pub- 
lic Officers — Consul's Certificate — Cojipe- 
TENOY of Witness— Suit for Benefit op Gov- 
ernment — Liability for Costs. 

1. Where public oflScers are authorized by law 
to certify to certain facts, their certificates to 
these facts are eoicpetent evidence "thereof. 

2. A consul's certificate of any fact is not evi- 
dence between third persons, unless expressly or 
impliedly made so by statute. 

3. Quaere, if a consul's certificate is evidence, 
that a ship's register was deixjsited with him, 
agreeably to the act of congress of 1803, c. 62, 
^ 2 [2 Story's Laws, 883; 1 Stat. 203, c. 9]. 

4. An information was brought in the name 
of the consul of the United States, for the island 
of St. Thomas, suing for the benefit of the Unit- 
ed States, against the defendant, to recover a 

1 [Reported by Charles Sumner, Esq.] 



penalty for not depositing with the consul the 
ship's register on her arrival at the port of St. 
Thomas, agreeably to the act of congress of 1803, 
c. 62, § 2. Reld, that the certificate of the con- 
sul was not admissible evidence, to prove the 
arrival or departure of the vessel. 

5. Quaere, if a consul, who sues for a penalty, 
in his own name and nerson, bat for the benefit 
of the United States, is liable for costs. 

6. Quaere, if a party plaintiff of record, who 
has no interest in the suit, is a competent wit- 
ness. 

7. Quaere, if an information is the proper pro- 
ceeding in the present ease, where the suit is 
not brought in the name of the government. 

This was a writ of error, to the judgment 
of the district court of the United States, 
for the district of Massachusetts. The orig- 
inal suit was an information brought by 
the district attorney, in the name of Nathan 
Levy, consul of the United States, for the 
island of St. Thomas, suing for the benefit 
of the United States, against David Burley 
(the defendant in error), master of the ship 
Redwing, to recover the penalty of 500 dol- 
lars, for not depositing with tiie said con- 
sul, the ship's register on her arrival at the 
port of St. Thomas, according to the require- 
ment of the supplementary act, respecting 
consuls and vice-consuls, of the 28th of 
February, 1803 (chapter 62). The defendant 
pleaded not guilty, upon which issue was 
joined and a verdict passed upon the trial, 
in his favor. A bill of exceptions was tak- 
en at the trial; from which it appeared, 
that a certificate of the said consul (the 
plaintiff), under the seal of his consulate, 
was offered in evidence, on behalf of the 
plaintiff, stating the fact, of the arrival and 
departure of the ship, at the said port of 
St. Thomas; and that the defendant. Bur- 
ley, neglected and refused to deposit the reg- 
ister of the ship in the hands of the consul. 
The certificate being objected to, as evidence, 
the learned judge of the district court ruled, 
that the certificate was evidence, that the 
defendant Burley, did neglect to refuse to 
register with the consul, but that tlie same 
was not admissible to prove the arrival and 
departure of the ship from the port of St. 
Thomas. To this opinion, the plaintiff filed 
his bill of exceptions; and the question now 
presented to the coiurt, was whether the 
certificate was admissible, for the purpose 
of proving such arrival and departure. 

Mr. Mills, Dist. Atty., for plahitiff, argued, 
that the plaintiff in the present case, not 
being liable for costs, was a competent wit- 
ness, though a party to the record. No ob- 
jection can be taken, because the certificate 
is not sworn to, as the consul is a public 
officer, acting under his oath of office. The 
district judge admitted it as evidence, that 
the register was deposited; but not of the 
arrival of the vessel. It would seem to be 
prima facie evidence of the arrival of the 
vessel, as consuls are ex officio bound to take 
notice of the arrival and departure of Amer- 
ican vessels. He cited Act Cong. 1803, e. 62, 
s o. 
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Mr. Shipley, contra, for defendant, contend- 
ed, that the plaintiff, being a party to the 
suit, was an incompetent witness, though not 
liable to costs. The statute makes it the 
duty of the consul, to prosecute in an al- 
leged case like the present, but does not 
make him a competent witness. His cer- 
tificate is not evidence of any fact, except 
what is within the consular functions. 
Church v./ Hubbard, 2 Cranch [6 TJ. SJ 237; 
U. S. V. Mitchell [Case No. 15,791]; Catlett 
T. Pacific Ins. Go. [Id. 2,517]. The consular 
functions are enumerated in the statute. Ac- 
■cording to this, the consul is not bound to 
keep a record of arrivals. The ninth section 
■of this statute, expressly makes his cer- 
tificate evidence in certain cases. This ex- 
press provision excludes the conclusion that 
it is competent evidence, in cases not pro- 
vided for. The statute, moreover, is a penal 
statute, and to be construed strictly. 

STORY, Circuit Justice. The act of 1803, 
•e. 62, § 2, provides, that it shall be the duty 
of every master of a ship belonging to the 
United States, on his arrival at a foreign 
port, to deposit his register, &:c., with the 
■consul or other commercial agent of the 
United States at such port; and in case of 
his refusal or neglect, he is to forfeit and 
pay 500 dollars, to be recovered by the con- 
sul or other commercial agent; "in his own 
Jiame, for the benefit of the United States, 
in any court of competent jurisdiction," No 
provision is made, as to his certificate of the 
fact being evidence of such refusal or neg- 
lect, or of the arrival, or of the departure 
of the vessel. But in another section of 
the act (section 4,) it is expressly provided, 
that the certificate of the consul under his 
hand and seal shall be prima facie evidence 
of the refusal of the master of an Amer- 
ican ship to receive destitute seamen on 
board, according to the requirements of that 
section. The maxim of law might, therefore, 
very properly be here brought into view: 
■"Expressio unius est exclusio alterius;" and, 
-certainly, an express provision, in such a case, 
would not be without its weight in giving a 
■construction to such an omission, in a statute 
•of this sort. 

There is no doubt, that certificates and oth- 
er documents made by a public officer, en- 
trusted with authority for that purpose, are 
to be treated as public documents, and as 
such, are evidence against all persons (to the 
■extent of the ofllcer's authority), of the facts, 
which he is directed to certify. But the dif- 
ficulty in the application of this doctrine to 
the circumstances of the present case is, that 
neither this statute, nor any other statute 
of the United States, has made it the duty 
of the consul to certify any such facts; and, 
therefore, the reason fails. On the other 
hand, the general rule of law is, that all 
evidence must be given under oath, and in 
•the very ease in controversy. The exceptions 
■to this rule are well known; and, here 



again, the difficulty is to bring the present 
case within the reach of any of these ex- 
ceptions. I do not find, indeed, that any act 
of congrress has required consuls to take an 
oath for the faithful performance of the 
duties of their office, although, in common 
with all other officers, they are required to 
take an oath to support the constitution of 
the United States. So, that here, there is a 
certificate offered, not only not under oath, 
and not provided for by any statute, but open 
to the grave objection, that it is not even by 
an officer, sworn to the faithful dischai*ge of 
duty. 

In addition to these suggestions, it is 
proper to state, that it is not shown to be 
any part of the official duty of a consul to 
keep a memorandum of the arrival or de- 
parture of American vessels at or from the 
port, for which he is appointed. If it were 
a part of his duty to do so, it would by no 
means follow, that his certificate of the fact 
would be evidence in a court of justice; for 
there would be better evidence behind, that 
is to say, his own deposition on oath, giving 
the opposite party a right of cross-examina- 
tion. The case of Waldron v. Coombe, 3 
Taunt. 162,2 shows, that the certificate of a 
consul on a matter of fact, clearly within the 
line of his duty, is not evidence. The case 
of Church v. Hubbard, 2 Cranch [6 U. S.] 
237, shows with what strictness the law acts 
in relation to a consular certificate. It was 
there rejected, as proof of the existence of 
a foreign written law annexed thereto. On 
that occasion, Mr. Chief Justice Marshall, 
in delivering the opinion of the court, said: 
"There appears no reason for assigning to 
their (consuls') certificates respecting a for- 
eign law any higher or different degree of 
credit, than would be assigned to their cer- 
tificates of any other fact" This language 
seems to me to justify the conclusion, that a 
consul's certificate of any fact is not evi- 
dence between third persons, unless express- 
ly or impliedly so made by statute; for it is 
in derogation of the rules of evidence of the 
common law. In the case of U. S. v. Mitch- 
ell [Case No. 15,791], my late brother, Mr. 
Justice Washington (a truly able and cau- 
tious judge,) admitted a consul's certificate 
to be evidence, that the ship's register was 
deposited with him; but he rejected it as to 
all other facts. I do not now meddle with 
this point; because it is not necessary to the 
decision of the case before the court; and 
there may be good reason to hold, that the 
certificate, in relation to an official fact, of 
which the consul may have exclusive knowl- 
edge, may be properly admissible, when, as 
to all other facts, it would be inadmissible; 
because they might admit of proof aliunde, 
or even of proof of a higher nature. If the 
certificate in this case had been of the posi- 
tive deposit of the register, and were admis- 

2 See, also, Roberts v. Eddin;?ton. 4 Bsp. SS; 
Drake v. Marryat, 1 Barn. & C. 473, 476. 
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sible as evidence of that fact (as Mr. Justice 
Washington held it Tvas,) then I should have 
no doubt, that it was prima facie evidence 
of the arrival of the vessel; for it would be 
a natural presumption, that it was deposited 
by the master in the ordinary discharge of 
his duty. But where the certificate is mere- 
ly negative of the non-deposit, of the regis- 
ter, it would seem at most to establish only 
its own verity. It would afford no presump- 
tion of the arrival and departure of the ves- 
sel; for it would be quite consistent with 
the fact, that the vessel had never arrived 
at the port. Indeed, the presumption from 
such non-deposit would be, that the vessel 
had never arrived at the port; for the law 
will not presume a violation of his duty by 
the master. It must be established by com- 
petent proofs. 

Now, I do not well see, upon any estab- 
lished principles of evidence, how the cer- 
tificate of the consul of the fact of the ar- 
rival or of the departure of the vessel was 
admissible as proof of the fact. It is not 
proof under oath. It is not authorized by 
any statute. It is not made any part of his 
official duty to keep a memorandum or rec- 
ord of such facts. They are not facts pe- 
culiarly or officially within his knowledge. 
They are susceptible of perfect proof from 
a great variety of other sources. It does 
not appear to me, that it is a case, which, 
upon principles of public policy, or other- 
wise, calls upon the court to relax the rules 
of evidence, which are the great security of 
the rights and interests of all persons. In 
the case of Dunbar v. Harvie, 2 Bligh, 351, 
the house of lords held a certificate of an 
officer of excise, as to matters within the 
scope of his official knowledge and duty, not 
admissible evidence. And I do not find, that 
upon that occasion, any authorities were ad- 
duced, having the slightest tendency to shake 
the rule as to the non-admissibility of the 
ceitificates of public officers generally. My 
judgment is, that the decision of the dis- 
trict judge was, upon general principles, cor- 
rect; and that the judgment ought to be 
affirmed. 

It is unnecessary to decide the other point 
raised in the case; and that is, whether the 
certificate, if otherwise admissible, is not in- 
competent evidence, because it is the cer- 
tificate of the plaintiff on the record. The 
argument is, that though he is a plaintiff 
upon the record, he has no interest, as he 
sues under the authority of a statute for 
the sole benefit of the United States, and 
he is not liable for costs. As to the non- 
liability for costs, I am not aware, that that 
point has ever been directly decided. The 
plaintiff here sues in his own proper name 
and person, and not merely by his official 
name, as the postmaster general does, un 
der the act of 1810, c. 54, § 29 [2 Story't. 
Laws, 1165; 2 Stat. 602, c. 37], or the act of 
1825, c. 275, § 31 [3 Story's Laws, 1995» 
4 Stat. 112, c. 64], And there may be a dis- 



tinction in the cases. Suppose a bond given 
to a person "for the use of the United 
States," and the obligee sues, is he of course 
to be exempted from the payment of costs? 
That has never yet, to my knowledge, been 
decided; and I give no opinion upon it. But 
the more enlarged question is, whether a 
party plaintiff of record, although he has no 
interest in the suit, can be admitted as a 
competent witness. I am aware, that my 
late brother, Mr. Justice Washington, in 
Willing V. Consequa [Case No. 17,767], held 
that he may. But I also know, that that 
decision has not been thought entirely satis- 
factory; because, it has been suggested, he 
is disabled by law, from the mere circum- 
stance of his being a party, without any 
reference to his ultimate Interest, as a par- 
ty, to give testimony in his own cause. Up- 
on this also I give no opinion. 

There is another question arising out of 
the record, which has not been argued; but 
upon which, nevertheless, I wish to sug- 
gest my own doubt, and that is, whether an 
information by the district attorney will lie 
in this ease. The result, to which I have 
come, renders it unnecessary to decide the 
point. But I ought not to disguise, that I 
think it difficult to maintain an information, 
upon the terms of the statute, or for the 
penal objects, which it is designed to en- 
force. I do not remember a single case, In 
which an information for a penalty has been 
maintained, except where the suit has been 
brought in the name of the government it- 
self. Judgment affirmed. 



Case Iffo. 8,301. 

LEVY v.. THE CAROLINE. 

[Cited in Case No. 88. Nowhere reported; 
opinion not now accessible.] 
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LEVY V. The G-REAT REPUBLIC. 

[2 Woods, 33.] 1 

Circuit Court, I>. Louisiana. April Term, 1874. 

Carriers — Grohndisg op Boat — Reasonable 
Care ani> Skill, 

Where everything was done by the oflBcers of 
a Doat which reasonable care and skill required 
in the navigation, neither the boat nor her own- 
ers will be liable for damage to freighters which 
may result from her grounding. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

[This was a libel by Jacques Levy against 
the Great Republic for damages for delay 
and loss caused by the grounding of the 
steamer, due to alleged careless pilotage.] 

B. H. Marr, for llbellant. 
H. J. Grover, for claimant. 

1 [Reported by Hon. William B.Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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BRADLEY, Circuit Justice. According to 
tlie testimony of tbe master aud pilots of 
tne Great RepuMc, the grounding of the 
steamboat wliicli caused tlie delay and loss 
complained of in this case occurred in this 
-way: The steamer was drawing about sev- 
en and a half feet of water. The place 
where the accident occurred was near a bar 
called "Perry's Towhead," and was laiown 
to be a dangerous and an uncertain place, 
where the channel, in times of floating ice, 
frequently changed. As they neared it, the 
master said -to the pilot: "If you don't think 
that you can run this place with safety, I 
would rather yoii would round the boat and 
let her go into the bank." The latter stated, 
in answer, that the reports were that they 
had nine and a half feet of water there; 
that it was a very loggy and rough place. 
The master then said that they would have 
to float over it; telling the pilot to go into 
it, and go as easy as possible, so that if 
they did hit anjiiiing it would not hurt the 
boat. The steamer soon commenced rub- 
bing the groimd, and then they began to 
back her, and would have got clear again 
but for a small steamboat following them in 
the rear. She was so close that they were 
In imminent danger of collision. To pre- 
vent this catastrophe, they stopped backing, 
and then the Great Republic again grounded 
at the stem, and her stern was swung 
around by the current, and she became 
stranded and frozen up for several days. 
The weather was extremely cold, several de- 
grees below zero. Ice was forming as well 
as floating in the river. The boat was soon 
enveloped in such a pack of it as to endan- 
ger her safety. The subsequent efiEorts to 
get clear from their position, to relieve the 
vessel by unloading the cargo, and to get 
started again on the voyage, seem to have 
been dictated by the ordinary skill and care 
due to such a combination of circumstances. 
The pilot's knowledge of the place in ques- 
tion depended on his examination of the riv- 
er by passing up in a steamboat two nights 
previously. When passing this place, how- 
ever, they took no soundings on account of 
the ice, the cold, and darkness of the night; 
but they had learned from another pilot com- 
ing down the river that there was nine and 
a half feet of water at this point, and that 
the depth of water or channel was where the 
Great Republic attempted to pass through. 

The question is, whether everything was 
done in this case which reasonable care and 
skill required in navigating such a channel 
at such a time. It was shown that the pi- 
lots on the Mississippi are in the habit of 
getting their knowledge of the channel and 
its changes from each other; that they have 
formed themselves into an association for 
this purpose, and that it is the duty of the 
members to communicate this information, 
and that all of them rely on it Soimding, of 
course, is constantly resorted to in doubtful 
and dangerous places when sounding is prac- 
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ticable. But the master and pilots of the 
Great Republic state that it was imprac- 
ticable to make soundings with the yawls, 
or sounding boat, on account of the ice, 
which was rolling very thick. 

Under these circumstances, the question is 
reduced to this: Whether at that time, and 
under those circumstances, they ought to 
have ventured into the place in question at 
all; whether, in other words, they had suffi- 
cient knowledge of the channel to authorize 
them to proceed; or whether they should 
have run to shore and laid by. In my judg- 
ment, according to the custom of the river, 
they were justified in acting upon the intel- 
ligence which they had. The libel must be 
dismissed. 



Case K"o. 8,303. 

LEVY V. JAMISON et al. 

[The case renorted under above title in 1 Law 
& Eq. Rep. 52, is the same as Case No. 8,271.] 
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LEVY V. VIRGINIA FIRE & MAHINB INS. 

CO. 

[9 Ins. Law. J. 113.] 

Circuit Court, D. Louisiana. Dee. 23, 1879. 

Fire Insurance — Limitation in Policy. 

p[a a policy which provides for proofs of loss, 
and arbitration of differences as to amount of 
damage, and forbids the bringing of suit until 
an award is made, a limitation requiring suit 
to be brought within six months after the "loss 
or damage shall occur" means six months after 
the amount of the loss is thus ascertained, and 
not sis montns from the date of the fire.] 

[This was an action on a policy of fire 
insurance.] 

BILLINGS, District Judge. The plaintiff 
was insured against loss by fire by defend- 
ants. There was fire and loss. To a suit 
brought by plaintiff upon the policy of in- 
surance, the defendants, among other de- 
fenses, plead, by way of exception, that ac- 
cording to the provisions of the policy the 
action is barred by the lapse of time. The 
submission to the court of the cause at the 
present time is simply as to the question: 
"Was this suit instituted within the time 
fixed within the terms of the policy of in- 
surance, excluding from consideration all 
facts tending to show any waiver by the 
defendants of the limitation, and confining 
the inquiry to an interpretation of the poli- 
cy itself?" The policy stipulates that the 
"loss or damage shall be paid sixty days 
after the proofs required \iy this company 
shall have been received at their ofla.ce in 
Richmond, and the loss shall have been 
satisfactorily ascertained and proved as re- 
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quired by the provisions of this policy; that 
the damage to property not totally destroy- 
ed shall, unless the amount is agreed upon, 
be appraised by disinterested persons mu- 
tually agreed upon by the parties; that it 
shall be optional with the company to re- 
place the articles lost or destroyed with 
others of the same kind and quality, or take 
the goods or any part thereof at their value 
appraised as aforesaid, and to rebuild and 
repair the buildings within a reasonable time, 
giving notice of their intention to do so with- 
in sixty days after having received the 
proofs herein required; that until sixty days 
after such proofs and certificates are pro- 
duced, and such examination and appraisal 
permitted, no suit shall be instituted, nor 
the loss be deemed proved or paj'able." It 
is further provided that "in case difference 
shall arise concerning the amount of any 
loss or damage by fire, after proof thereof 
has been received in due form by the com- 
pany, the matter shall, at the instance of 
the company, be submitted to the judgment 
of arbitrators mutually agreed upon, whose 
award in writing as to the amount of such 
loss or damage, shall be binding upon the 
parties; * * * but such award or ap- 
praisal of damage shall only determine the 
amount of loss sustained, but in no wise the 
liability of the company." The policy pro- 
ceeds: "It is furthermore expressly agreed 
that no suit or action of any kind against 
the company for the recovery of any claim 
upon, under, or by virtue of this policy shaH 
be sustainable in any court of law or chan- 
cery until after an award shall have been 
obtained fixing the amount of such claim 
in the manner above provided, nor unless 
such suit or action shall be commenced with- 
in the term of six months next after the loss 
or damage shall occur; and in case any 
such suit or action shall be commenced 
against this company after the expiration of 
six months next after such loss or damage 
shall have occurred, the lapse of time shall 
be taken and deemed conclusive evidence 
against the validity of the claim thereby 
attempted to be enforced, any statute of 
limitation to the contrary notwithstanding." 

The petition alleges that the loss occurred 
by fire on August 1, A. D. 1878; that there 
was an award by arbitrators made on Janu- 
ary 4, A. D. 1879. This suit was instituted 
February 10, A. D. 1879. All questions of 
waiver being excluded, the question which 
the court is now called upon to decide is: 
"When did the six months' limitation com- 
mence to run? Prom the time of the fire 
and loss or from the time of award?" If 
the former, then the exception is good in 
law, and the question of waiver must here- 
after either be submitted to a Jury or de- 
termined by a court; if the latter, then the 
exception must be overruled, and judgment 
rendered for plaintiff. 

It is to be seen from the provisions of the 
policy above quoted that the loss is, so far 



as relates to the right, on the part of the 
insurers, to substitute new for old, and to 
repair and to rebuild, to be decided within 
sixty days after the proper preliminary 
proofs are furnished, and that if they do 
not elect and signify their election to re- 
place and rebuild, the loss then becomes 
payable; that so far as relates to the amount 
of loss an award is indispensable; no suit 
can be sustained unless there shall have been 
an award; and that the suit must be brought 
"within the term of six months next after 
the loss or damage shall occur;" that unless 
so brought "the lapse of time shall be deemed 
conclusive evidence against the validity of 
the claim for indemnity." That this limi- 
tation is valid and binding upon the parties 
is held in Fullam v. New York Union Ins, 
Co., 7 Gray 61. The same thing is declared 
with reference to a similar limitation of one 
year in Carraway v. Merchants' Mut Ins. 
Co., 26 La. Ann. 298. But in neither of these 
cases was the point decided which is here 
submitted. The question has been directly 
passed upon by the court of appeals in the 
state of New York. It seems to be the set- 
tled doctrine of that court that this limita- 
tion should be construed to commence at the 
time when the loss by the terms of the poli- 
cy became due and payable, and not at the 
time of the physical burning of the prop- 
erty. See the opinion of the court, as given 
by Chief Justice Church,— Hay v. Star Fire 
Ins. Go. [13 Hun. 496],— and the New York 
cases there cited. The doctrine has been 
reached in that court in cases involving th& 
matter of waiver of the limitation. But it 
seems now to be settled as a proposition 
with reference to the construction of this 
clause. The same principle is stated in 
"Wood's work on Insurance, as a rule of con- 
struction. Page 762, § 443. 

But this case has a feature which strength- 
ens the argument upon which the cases in 
the books are placed. In those cases the 
controlling provision was held to be that 
the loss should become payable upon the 
lapse of sixty or ninety days after the sat- 
isfactory completion and filing of the proofs, 
and it was there held to be the meaning 
that the commencement of the limitation 
was from the time the right of action ex- 
isted; because, according to any other con- 
struction, the policy would allow the in- 
surers, by objecting to the proofs or refusing 
or neglecting to file them, to postpone the 
time when the action might be brought to a 
time when, by the six months' limitation, 
the right to sue at all would be extinguished. 
But in this case we have to deal not only 
with the claim postponing the rights of ac- 
tion till sixty days after the complete proofs 
have been furnished, but with an additional 
claim which interposes a new ground of de- 
laying the plaintiff's right to sue, viz. till ar- 
bitrators mutually chosen have made an 
award. Now, the control on the part of the 
insured over the matter of satisfactory proofs 
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was but partial and imperfect, but, in the na- 
ture of things, a control on Ms part over tbe 
time when arbitrators shall make an award is 
clearly impossible. So that, if the defend- 
ant's construction of this clause in the policy 
were to obtain, an insured party, who had 
been doing his utmost to secure a season- 
able award, might fail in obtaining it until 
after the lapse of six months from the date 
of the fire or loss. To maintain this con- 
struction would be to maintain that the con- 
tract of insurance provided that any suit to 
enforce it might be premature until it be- 
came prescribed, and that the insured, with- 
out fault or omission, could be told by the in- 
surer that the fact that he had not brought 
an action upon an instrument before his 
right of action, by its very provisions, could 
be brought, was, by the very terms of that 
insti'ument, "conclusive evidence that his 
claim under it was invalid." Such a con- 
struction cannot be maintained, if any other 
can reasonably be adopted. A construction 
should be sought which will harmonize all 
the provisions of the policy, and effectuate 
the intent of the parties to a contract of 
indemnity. The weight of authority and rea- 
son is in favor of making this limitation com- 
mence, as do all limitations upon the time 
of actions under statutes, at the time when 
the party whose right to sue is to be extin- 
guished could have instituted an action, and 
not at the time when the loss physically oc- 
curred; such date being that point of time at 
which both the sixty days after furnishing 
the proofs have elapsed, and the award has 
been made. Let the exception be overruled, 
and let there be judgment for plaintiff 



Case "No. 8,305. 

LEVY COURT OF WASHINGTON COUN- 
TY v. RINGGOLD. 

[2 Oranch, 0. C. 659.1 1 

Circuit Court, District of Columbia. May 13, 
1826.2 

MUNIOIPAI, CORPOBATIOXS — RiGHT OP COUNTT TO 

FiifES AND Penalties op City op Washington 
— Right of Diktrict Attornei and Marshal 
to Order Writs of Capias ad Satisfaoien- 
DDsi — Liability op Marshal for Fines Col- 
lected. 

1. The levy court of Washington county, D. C, 
are only entitled to a moiety of the fixed fines, 
penal t'es, and forfeitures accruing under the 
adopted statutes of Maryland; not of the com- 
mon-law discretionary fines, nor of those im- 
posed under original acts of congress. 

2. The attorney of the United States for the 
District of Columbia is not bound, by the 2d 
section of the Maryland act of 1795, c. 74, to 
order writs of ca. sa. for fines, &c„ on the ap- 
plication of the marshal; nor can the marshal 
order them without the authority of the district 
attorney, who has a discretion in that respect, 
which the marshal has no right to control. 

1 FReported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 5 Pet. (30 U. S.) 451.1 ; 
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3. The marshal, D. C, is not liable for fines 
which he has no means of collectir^g. 

4. There is no act of congress which imposes 
upon the attorney of the United States for the 
District of Columbia the special duties imposed 
upon the attorney-general of Maryland and his 
deputies by the statutes of Maryland. 

5. The levy court of Washington county is 
not bound to repair the gaol erected by the Unit- 
ed States in that county. 

6. The marshal had no right to expend the 
funds of the levy court of Washington county in 
the repairs of the gaol without their order. 

At May term, 1825, Mr. Marbury, having 
given previous notice, obtained a rule in be- 
half of the levy court of Washington county, 
D. C, upon Tench Ringgold, marshal of the 
District of Columbia, to show cause "why 
.judgment should not be rendered against 
him in favor of the said levy court for the 
sum of §2,266.51, which said sum of money" 
they claim against him for their proportion 
of the fines, penalties, and forfeitures, "col- 
lected, or which ought to have been collect- 
ed" by him and paid to the said levy court 
under the provisions of the 2d section of the 
act of congress, supplementary to the act 
concerning the District of Columbia. Upon 
the appearance of the marshal, THE COURT 
ordered the auditor of the court to ascertain 
and report what moneys, on account of 
fines imposed by this court, have been col- 
lected by the marshal since the month of 
December, 1819; what fines since that pe- 
riod remain uncollected, and whether the 
persons from whom the same were to have 
been collected, were insolvent, and which of 
them; and whether the marshal has applied 
any of the moneys collected by him, as 
aforesaid, towards the repairs of the gaol, or 
towards any other public uses, and to what 
amoimt; and to state any other matters spe- 
cially which either party may request On 
the 5th of January, 1826, the auditor re- 
ported. 

That half of the whole amount of 
fines imposed, was $2,267 66 

That half of the amount to be de- 
ducted for pardons and fines not 
collected, was 1,660 17 

That the amount received by the 
marshal, was ? 607 49 

That the marshal should be 
credited for repairs of the 
gaol §814 93 

And for money paid to the 
judge of the orphans' 

court, &c.. 157 00 

971 95 

Leaving a balance due to the 
marshal of §364 46 

To this report Mr. Marbury, for the levy 
court, excepted. "1st, Because the auditor 
has sillowed credit to the defendant in cases 
where no execution issued against the party 
fined. 2d, Because the auditor has allowed 
credit to the defendant for money expended 
by him on the gaol of Washington county 
and for money paid to the judge of the or- 
phans* court for the same county, without 
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proof of any authority from the leyy court 
to make such expenditures and payments." 
The 2d section of the act of congress of the 
3d of March, 1801 (2 Stat 115), supplemen- 
tary to the act concerning the District of 
Columbia, proyides, that "all fines, penal- 
ties, and forfeitures accruing imder the laws 
01 the states of JIaryland and Virginia. 
TThich by adoption have become the laws of 
this district, shall be recovered with costs, 
by indictment or information in the name of 
the United States, or by action of debt in 
the name of the United States and the in- 
former; one half of which fine shall accrue 
to the United States, and the other half to 
the informer; and the said tines shall be col- 
lected by, or paid to the marshal; and one 
half thereof shall be by him paid over to the 
board of commissioners hereinafter estab- 
ashed," (that is, the levy court,) "and the 
other half to the informer; and the marshal 
shall have the same power regarding their 
collection, and be subject to the same rules 
and regulations as to the payment thereof, 
as the sheriffs of the respective states of 
Maryland and Virginia are subject to in re- 
lation to the spm*^." 

Mr. Marbuiy, in support of his first excep- 
tion to the auditor's report, contended that 
the 2d section of the act of the 3d of March, 
1801 (2 Stat. 115), made the marshal liable 
to all the obligations of the sherilfs in Mary- 
land, in regard to the collection of fines; 
and liable to the same summary process 
which is provided by the Maryland act of 
November, 1797, c. 48. By the Maryland act 
of November, 1795, c. 74, § 7, the sheriffs of 
that state were "answerable for all fines, 
penalties, and forfeitures imposed on the 
inhabitants of their respective counties by 
the judgment of any coui-t" within that 
state, "where no execution shall issue for 
recoveiy of such fine, penalty, or forfeiture, 
unless the said sheriffs shall respectively 
mate it appear, to the satisfaction of the 
treasurer, that the party on whom such fine, 
penalty, or forfeiture was imposed was in- 
solvent, and unable to pay the same." Un- 
der this act, Mr. Marbm-y contended that the 
marshal was liable for the fines in all cases 
"where no execution for them had issued, un- 
less he proved the insolvency of the parties 
fined. By the second section of the same act 
it was made the duty of the attorney-general 
of Maryland to order an execution to issue 
for a fine, penalty, or forfeiture, on the ap- 
plication of the sheriff. Under this section 
Mr. Marbury contended that the marshal 
was bound to apply to the district attorney 
to order an execution, in evei-y case where 
the fine was not paid, and the party not in- 
solvent; and that it was the duty of the dis- 
trict attorney to order it As to the second 
exception, Mr. Marbury contended that the 
levy court was not bound to repair the gaol, 
and had no right to apply the money of the 
levy couit to that object without their order. 
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Mr. Lear, contra. 

The marshal had no authority to order an 
execution, nor to require the district attorney 
to order it and therefore ought not to be 
liable in cases where no execution issued. 
The levy court have a right only to one half 
of the fines, penalties, and forfeitures accru- 
ing under the adopted statutes of Maryland, 
not of the common-law fines, nor fines under 
acts of congress. The repairs of the gaol 
were made by the order of this court The 
county is as much bound to repair the gaol 
as to repair the roads, or to pay the judge of 
the orphans' court, which it has always 
done; and the half of the fines was given 
to the levy court for that purpose. The mar- 
shal cannot be liable where he is in no de- 
fault 

Mr. Key, in reply. 

The marshal is bound to use due diligence, 
and is prima facie liable for all the fines, 
but may discharge himself by showing the 
parties to be insolvent, and perhaps by show- 
ing that he applied to the district attorney 
for executions, but did not get them. 

CRAKOH, Chief Judge (THRUSTON, Cir- 
cuit Judge, contra). Under the act of con- 
gress of the 3d of March, 1801, § 2 (2 Stat 
115), the levy court of Washington county, 
who represent or, in fact are, the commis- 
sioners therein named, claim, of the marshal, 
one half of all fines, penalties, and forfei- 
tures imposed, assessed, or recovered in this 
court, from the beginning of December term, 
1819, to October term, 1821, inclusive, 
amounting, as they say, to ?2,266.51. This 
amount is understood as including one half 
of the fines imposed by the court for com- 
mon-law offences, the amount of which is 
discretionary, and of those discretionary 
fines which are imposed by the court, under 
acts of congress, (as in the cases of larceny, 
manslaughter, &c.,) and of fines, penalties, 
and forfeitures fixed by acts of congress for 
certain offences, as well as the fixed fines, 
penalties, and forfeitures accruing under the 
adopted statutes of Maryland. But we think 
that the le\'y court are entitled only to the 
latter. 

.The laws of Maryland and Virginia, which 
were adopted by the act of congress of the 
27th of February, 1801 (2 Stat. 103), included 
many penal laws, and the modes of recover- 
ing the fines, penalties, and forfeitures ac- 
cruing thereon, were various. In some cases 
they were to be recovered by indictment; 
in some, by information; in some, by action 
of debt; in some, by seizure; in some, by 
conviction before a justice of the peace; in 
some, before the county courts; in some, be- 
fore the general courts, &c. In some cases, 
the fine, penalty, or forfeiture was recovered 
for the use of the state; in some, for the use 
of the county; in some, for the use of par- 
ticular literary institutions; and in some for 
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the use of the poor, &c. It was evident 
that much perplexity and embarrassment 
would arise in the execution of those laws, 
unless some precise mode of recovery and ap- 
propriation of those fines, &e., should be pro- 
vided. To effect this purpose, and to desig- 
nate the person who should receive or collect 
the fines, the second section of the act of the 
5d of March, ISOl, was enacted. As it re- 
gards the fines, penalties, and forfeitures ac- 
cruing under the laws of Maryland, we 
think it refers only to those fines, penalties, 
and forfeitures wtiich are alluded to in the 
act of Maryland, 1795, c. 74, entitled, "An 
act for the more speedy and effectual recov- 
ery of fines, penalties, and forfeitures," and 
those, we think, were such as were imposed 
and fixed by statute, and not those discre- 
tionary tines which the courts of law im- 
posed for misdemeanors and other common- 
law offences. "We are induced to think so 
for the following reasons: The preamble of 
that act (1795, c. 74) declared that doubts 
were entertained, whether, under the exist- 
ing laws of the state, a writ of ca. sa. could 
be issued "for the recovery of any fine, pen- 
alty, or forfeiture;" whereas, the act of Feb- 
ruary, 1777, e. 13, entitled "An act for the 
more speedy and effectual recovery of com- 
mon-law fines and forfeited recognizances," 
§ 2, expressly gives a writ of ca. sa. for fines 
Imposed by any comrt of record for any com- 
mon-law offences, which, in the preamble of 
the same statute, are described as "the com- 
mon-law fines imposed on public delin- 
quents." And, by another statute of the 
same session (chapter 6), and passed on the 
eame day (20th April, litl), entitled "An act 
to direct in what manner fines, forfeitures, 
penalties, and amerciaments shall be ap- 
plied," it is enacted, that "all fines, penal- 
ties, and forfeitui'es directed and imposed by 
any of the laws now in force, and all fines, 
penalties, and forfeitures which shall here- 
after be inflicted or imposed, and no mode of 
recovery or applicaaon shall be directed, 
shall and may be recovered in manner fol- 
lowing," namely: wuere the sum did not 
•exceed fu, the same might be recovered 
with costs, in the name of the state and the 
informer, before any one justice of the peace 
in the county; and where the sum exceeded 
£5, by indictment, in the name of the state; 
or by action of debt, in the name of the 
state and of the informer, in which it shall 
be suflacient to allege "that the defendant is 
indebted to the state and the informer, in 
the fine, penalty, or forfeiture, by the act 
■directed and imposed, whereby action ac- 
<:rued, without setting out the special mat- 
ter." When the recovery should be before 
a justice of the peace, he might either com- 
mit the offender, or, by warrant, direct the 
■constable to levy the fine on the offender's 
goods and chattels; and was required to pay 
one half to the informer and the other to 
the sheriff, who was to pay it into the treas- 
ury. If recovered by indictment, the court 



might commit the offender till payment 
should be made to the sheriff; or might or- 
der- execution, to levy the fine and costs on 
the offender's lands, goods, or chattels. If 
recovered by action of debt, the sheriff was 
to pay one half to the informer and the oth- 
er to the treasurer. By the same act, no 
prosecution or suit should be commenced for 
any fine, penalty, or forfeiture unless within 
one year from the time of the offence com- 
mitted. 

Thus, it appears, that, in the same session, 
the legislature gave a writ of ca. sa. for com- 
mon-law fines, but refused it in all cases of 
fines, penalties, and forfeitures; clearly dis- 
criminating, as we think, between common- 
law fines and those fines, penalties, and for- 
feitures which accrued imder, or were im- 
posed by, law, and which could be recovered 
by indictment or action; and the prosecution 
for the recovery of whidi could be limited by 
statute, and evidently showing, that, by fines, 
penalties, and forfeitures, they meant only 
those fines, penalties, and forfeitures which 
were prescribed by statute, and which could, 
in the language of the act of congress of the 
3d of March, 1801 (2 Stat. 115), be correctly 
said to be "accruing under the laws of Mary- 
land," ahd which could be recovered either 
by indictment or action of debt. The act of 
1795, c 74, uses the same terms, namely: 
"fines, penalties, and forfeitures," and pro- 
vides, that, for all such, a ca. sa. may be 
issued, thereby placing them, in that respect, 
on the same groxmd as common-law fines, 
which are not named in that act When, 
therefore, the act of congress uses the same 
terms, "fines, penalties, and forfeitures" ac- 
cruing under the laws of Maryland, they 
must be understood as used in the same 
sense in which they are used in the laws of 
Maiyland, where, we think it is evident, they 
mean only those fines, penalties, and for- 
feitures which are prescribed by the statutes 
of Maryland. To the half of such only do we 
think the levy court entitled. 

The next inquiry is, how far is the marshal 
chargeable to the levy court for fines, pen- 
alties, and" forfeitures, of that description, 
which have never, in fact, been received by 
him. Common-law fines, and fines imposed 
originally by acts of congress, are out of the 
question. By the act of Maryland, 1795, c. 
74, § 2, it is made the duty of the attorney- 
general of Maryland, upon application of the 
sheriff, to order writs of ca. sa. for such fines, 
penalties, or forfeitures. By the 3d section, 
such fines, &c., are to be paid to the sheriff 
to whom the ca. sa, shall be directed, to wit, 
it authorizes the sheriff to receive the money 
on the ca. sa. By the 4th section, the sheriff 
is to have the body, on the return of the ca. 
sa. or pay the money. By the 5th section, the 
clerk of the court is to transmit to the treas- 
urer, a list of the ca. sa.*s issued under that 
act, and of the sums of money which the 
sheriff shall have acknowledged to have re- 
ceived for such fines, &c. The 6th section di- 
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reets the sheriff to pay over the costs upon 
the executions, to the persons entitled to them. 
And the 7th enacts, "That the respective 
sheriffs of this state shall be answerable for 
all fines, penalties, and forfeitures, imposed 
on the Inhabitants of their respective coun- 
ties, by the judgment of any court within 
this state, where no writ of execution shall 
issue for the recovery of such fine, penalty, 
or forfeiture, unless the said sheriffs shall 
respectively make it appear to the satisfaction 
of the treasurer, that the party on whom 
such fine, penalty, or forfeiture was imposed, 
was insolvent, and unable to pay the same." 
The questions, arising under this act, are, 
1. Whether the attorney of the United States 
for this district, is bound by the 2d section 
of the act of 1795, c. 74, which requires the 
attorney-general of Maiyland, or his depu- 
ties, on the application of the sheriff, to order 
writs of ca. sa. for such fines, &c. 2. Wheth- 
er the marshal can order such writs without 
the authority of the attoiTiey for the district. 
3. Whether the marshal can collect the fine 
without a writ of execution. 4. Whether he 
is liable for a fine which he had not the legal 
means of collecting, unless he shall show the 
offender to be insolvent; and, 5. Whether, if 
he be so liable, there be any person substi- 
tuted for the treasurer of Maryland, to de- 
cide the fact of such insolvency. 

1. The attorney of the United States, for 
the district, holds his office under the 9th sec- 
tion of the act of congress of the 27th of 
February, 1801 (2 Stat 103), and is to take 
the oath and perform the duties required of 
the district attorneys of the United States. 
By the act of congress of 1789, c 19, § 35 
(the Judiciary Act; 1 Stat 73), the district 
attorneys of the United States are to be sworn 
or affirmed to the faithful execution of their 
office; and it is made their duty "to prose- 
cute in such district, all delinquents for 
crimes and offences cognizable under the 
authority of the United States, and all civil 
actions in which the United States may be 
concerned." There is no act or congress 
which imposes upon the attorney for this 
district, the special duties imposed upon the 
attorney-general of Maryland, and his depu- 
ties, by the statutes of that state. The power 
to prosecute all delinquents for crimes and 
offences, seems to include the power of order- 
ing execution against them upon conviction. 
This has been the constant practice in this 
district; and we think that the district at- 
torney has a discretion in that respect, which 
the marshal has not a right to control. 

2. If the attorney has the control of the 
prosecution, we think the marshal has no 
right to order the ca. sa. without the authori- 
ty of the attorney. 

3. It is evident that the marshal has no 
power to enforce payment of the fine, &c., 
without execution, unless the offender be com- 
mitted by the court. 

4. It seems to follow, from the natural dic- 
tates of justice, that as that part of the act 



of Mai-yland which authorizes the sheriff to 
compel the attorney-general to order an exe- 
cution, is not applicable to the marshal, the 
correspondent obligation of the sheriff to col- 
lect the fines, &c., at all events, {insolvency 
excepted,) in a case where no execution shall 
have issued, cannot devolve on the mai-shal. 

5. It it were possible to think that the 
marshal would be liable in such a case, there 
is no person substituted for the treasurer of 
Maryland, to decide the fact of insolvency, 
so as to discharge the marshal, even m that 
case. 

The next questions arising in this case are, 
— 1. Whether the levy coux-t is bound to re- 
pair the jail erected by the United States in 
this county. 2. If they are, then whether 
the marshal had a right to apply, to that ob- 
ject, the funds of the levy court in his hands, 
without the order or assent of that court. 

The levy com-t was constituted by the 4th 
section of the act of congress of the 3d of 
March, ISOl (2 Stat 115), which declares that 
they shall possess and exercise the same 
powers, and perform the same duties as the 
levy courts, or commissioners of counties pos- 
sess and perform. By the 10th section of the 
act of congress of the 3d of May, 1802 (2 
Stat. 193), the marshal of the District of 
Columbia was authorized and directed, with 
the approbation of the president of the United 
States, to cause a good and sufficient jail to 
be built within the city of Washington, and 
a sum not exceeding ?8,000 was appropriated 
to that purpose. The act of congress of the 
1st of July, 1812 (2 Stat 771), authorized the- 
levy court to erect and maintain a peniten- 
tiary; to straighten and repair certain roads, 
and to make new roads; to impose a tax on 
the county, (excepting the city of Washing- 
ton,) not exceeding 25 cents on $100 of the- 
real and personal propeity, for the aforesaid 
and air other general county purposes; and 
repeals all the then existing laws so far as 
they vested in the levy court a power to lay 
taxes; and they were exempted from all ob- 
ligation to support the poor of the city of 
Washington; and were authorized to lay a 
special tax upon the other part of the county 
for the support of the poor of such other 
part By the same act the levy court is or- 
ganized anew. The general county expenses 
and charges, other than for certain roads and 
bridges out of Georgetown and Washington 
City, w'ere to be divided equally between that 
city and the residue of the county, and one 
half thereof to be paid by the city to the 
treasm-er of the levy court; which general 
expenses were to be ascertained annually by 
that court and the city. These are all the 
provisions of the several acts or congress, 
giving powers to the levy court of Washing- 
ton county. By the act of Maryland, No- 
vember, 1794, c. 53, entitled "An act for the 
establishment and regulation of the le-^y court 
in the several counties in this state," the jus- 
tices of the county are to meet and adjust 
the ordinary and necessary expenses of the 
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county, including an allowance for the poor, 
and roads; and may impose an assessment or 
rate for necessary repairs of tlie court-house, 
not exceeding £150 a year, and for necessary 
repairs of the county jail, not exceeding £150 
a year. We do not see, in these laws, any 
positive obligation on the part of the levy 
court to repair the jail; and we think that 
no such obligation can be inferred, when we 
consider that the jail was built by the United 
States on their land, for the safe-Keeping of 
their prisoners; in the execution of their 
laws, and of the judgments of their courts; 
and that it is their property, ana may, by 
them, be converted to any other use than that 
of a jail. Being of opinion, therefore, that 
the levy court is not bound to repau- the jail,' 
we think the marshal was not authorized to 
expend their funds, without their authority, 
upon that object The report of the auditor 
must be reformed according to the principles 
contained in this opinion, and for that pur- 
pose the cause must be referred to him, with 
power to take any fuiiher evidence which 
each party may offer, (subject to the excep- 
tion of the other party,) and report to this 
court, so that a final order may be made in 
the cause. 

At a subsequent term, to wit, 29th May, 
1829, the auditor reported again, in conform- 
ity with the opinion of the court, and found 
a balance of $613.33, due from the marshal 
to the levy court. 

Mr. Marbury, on the same day, filed ex- 
ceptions to the report, 1. Because it rejected 
the common-law fines, and fines imposed im- 
der acts of congress. 2. Because the auditor 
refused to allow interest on the balance, on 
the ground that the marshal had, by mistake 
of the officers of the treasury, applied the 
money to the use of the United States in re- 
pairing the gaol. 

These exceptions were overruled by the 
court, January 9th, 1830, and judgment ren- 
dered for the balance reported. Affirmed by 
the supreme court. 5 Pet [30 U. S,] 451. 

IJNOTB. Mr. Justice Thompson, who delivered 
the opinion of the supreme court, in coustruing 
the act of March 3, 1801 as to fines, penalties, 
and forfeitures, held that the provisions of the 
act as to the collection of such fines, penalties, 
and forfeitures show that, as to common-law 
fines, the contention of the plaintiff above is not 
tenable: "These provisions are entirely inappli- 
cable to cases where there is no informer who 
is to take one-half. Those discretionary fines 
imposed by the court by way of punishment of 
common-law offenses cannot fall within the class 
designated in the statute, for in such cases there 
is no informer. In case of a fine imposed for an 
assault and battery, for instance, who is the in- 
former? The law knows of no such character, 
and no distribution of the fine could be made as 
required by the statute." Upon the question of 
the interest charged to the marshal, the learned 
justice held that this would be unreasonable, 
since the money did not remain in his hands, and 
its appropriation was made under the sanction 
of the treasury department A third exception 
to the rulings of the circuit court and raised in 
the case, was considered in the supreme court: 
••Does not the law reouire the marshal to apply 



to the district attorney for executions in all cases 
of fines levied by the circuit court and make him 
liable for neglecting to do so, if no execution be 
issued?" Upon this point says the learned jus- 
tice: "The qiarshal of this district is put on the 
same footing, with respect to his duties and pow- 
ers, as other marshals of the United -States. 
They are considered as mere ministerial officers^ 
to execute process when put into their hands, 
and not made the judjres whether such process 
shall" be issued. And it would require the most 
clear and explicit provision to clothe them with 
such power, so much out of the ordinary and ap- 
propriate powers and duties of the office."] 
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LEVY COURT OP "WASHINGTON v. 
WASHINGTON. 

[2 Cranch, C. O. 175.] i 

Circuit Court District of Columbia. June Term, 
1819. 

MuNioiPAi. Corporations — Liabilitt to Countt 
Expenses. 
The following are items of general county ex- 
penses and charges to be borne and defrayed by 
the city of Washington and the other parts of the 
county equally, viz.: The charge for the attend- 
ance of the members of the levy court; the rent 
of the rooms; salary of the clerk; removing rec- 
ords; advertising notices of the times of meeting; 
summoning a member to attend; expense of as- 
sessment; commission for collecting county tax- 
es. 

This was an application, made to this court, 
on behalf of the levy court of the county of 
Washington, stating that a difference of opin- 
ion existed between the corporation of Wash- 
ington and the levy court upon the question 
whether certain items charged by the levy 
coiurt, in their account against the corpora- 
tion of Washington, were, or might be proper- 
ly called general expenses, and applicable to 
the whole county, and praying this court, 
under the authority of the act of congress 
of the 1st of July, 1812, § 11 (2 Stat 773), 
"to inquire, determine, and settle, in a sum- 
mary way, the matter in difEerence." The 
disputed items were: 

For the attendance of the members of 

the levy court § 362 00 

" the use of Davis & Crawford's 

rooms 58 00 

salary of the clerk of the levy 

court at $250 per annum. . . . 958 33 

removing the records in 1814. . , 19 00 

" advertising 21 75 

" express to William M'Murray. . 2 50 

" discounts 92 40 

" expense of assessment 490 00 

*' commission on collection of 

taxes 1,267 64 

It was admitted by the parties, that the 
amount charged for the attendance of the 
members of the levy court, was the amount 
to which they were entitled for compensa- 
tion while engaged in the discharge of their 
duties, and that there was na evidence how 
long they were engaged in the general busi- 
ness of the county. That the sum charged 
for the salary of the clerk was the whole 

1 [Eeported by Hon. William Cranch, Chief 
Judge.] 
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salary to whieb he was entitled, and that 
there was no evidence how long he was oc- 
cupied in ti-ansacting the general business of 
the county. That the advertisements charged 
were for calling meetings of the levy court. 
That the express charged, was to summon 
a member of the court to attend a meeting. 
That the rooms charged, were for the general 
use of the levy court. That the charge for 
assessment, was for assessment of property 
out of the city of Washington preparatory to 
laying a tax on the said property; and that 
the charge for commissions on collection, was 
on the collection of taxes laid by the levy 
court on real estate in the said county, out of 
the limits of the city of Washington, by a 
collector of taxes appointed by the levy court. 

By the act of congress of the 24th of Feb- 
ruary, 1804, § 4 (2 Stat 254), it was enacted, 
"that the levy court of the county of Wash- 
ington shall not hereafter possess the power 
of imposing any tax on the inhabitants of 
the city of Washington." 

THE COURT (nam. con.) was of opinion 
that all the items were properly general ex- 
penses, and ought to be allowed, except the 
charge for discounts. 

The judgment of the court, as entered on 
the minutes of the court, was as follows:— 
"This case coming on at the application of 
the levy court, upon notice admitted to the 
defendants, and on their appearance by coun- 
sel, and consenting to the settlement of this 
account according to the 11th section of the 
act of congress of July 1, 1812; the court is 
of opinion that all the items charged in this 
account are of general expenses except the 
item charged for discounts, §92.40, and 'do 
determine and settle the within account ac- 
cordingly, and adjudge the balance there 
stated of $2,291.78 to be due from the said 
corporation of the city of Washington, and 
that they pay the same with costs." 



LEVY, The EDMUND. See Cases Nos. 4,287 
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Case No. 8,307. 

The LEWBLLEN. 

[4 Biss. 156.] 1 

District Court, D. Indiana. May, 1868. 

Admiraltt Jurisdiction — Ohio River — Power 
OF Congress over Navigation — Penalty — 
Practice — Seizure — Duty of Steamek as to 
Posting Synopses of Latvs. 

1. The admiralty jurisdiction of the national 
courts extends over the river Ohio. 

2. The power granted by the constitution to 
congress "to regulate commerce with foreign na- 
tions and among the several states," includes the 
authority, not only to pass laws regtdating trade, 
but also navigation and intercourse. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



3. The United States district courts have ex- 
clusive original jurisdiction of all civil causes of 
admiralty and maritime cognizance. 

4. The act of July 4, 1864 [13 Stat. 390], must 
be regarded as a navigation law. 

5. A proceeding in rem is the proper mode of 
prosecution for the violation of the 8th section of 
the act of July 4, 1864, charging a neglect to post 
up in conspicuous places in a steamer, synopses 
of the laws relating to the carriage of passengers, 
as required by that section. 

[Cited in Hatch v. The Boston, 3 Fed. 809.] 

6. In proceedings in rem against vessels for pen- 
alties and forfeitures under acts of congress, it is 
a general rule that a seizure of the vessels must 
precede the filing of the libels, in order to give 
jurisdiction to ihe court; and that consequently 
such precedent seizure must be averred in the 
libel. But, if under the act of congress, the own- 
ers execute delivery bonds, they thereby waive 
the objection of the want of a prior seizure. 

[Followed in The Lewellen, Case No. 8,308. 
Cited in Hatch v. The Boston, 3 Fed. 811.] 

7. The act of July 4, 1864, requiring that two 
copies of the synopsis of the laws relating to pas- 
sengers on steamers, shall be posted up in every 
licensed and enrolled vessel carrying passengers, 
one copy thus posted up is no defense against a 
prosecution for a violation of the act. 

8. Held, also, that if the owners of the steamer 
could not procure copies of the synopsis else- 
where, they were bound, at their peril, to apply 
for them to the secretary of the treasury; and 
that if they failed to do so. and proceeded on a 
voyage without the copies, the penalty was there- 
by incurred. 

In admiralty- 

A. Kilgore, U. S. Dist. Atty., and O. E. 
Marsh, for the United States. 
Hanna & Knefler, for respondents. 

McDONAI/D, District Judge. The libel in 
this case charges, that, on the 3d of Sep- 
tember, 1867, at Evansville, Indiana, a port 
of delivery, the steamer Lewellen, being 
engaged in navigating the Ohio river along 
the coast of Indiana, carrying cabin and 
steerage passengers for hire, and being then 
and there temporarily landed and moored 
to the shore at Evansville in the regular 
course of passage on said river, and being 
wholly propelled by steam and subject to 
enrolment and license under the laws of the 
United States, the master and owners of said 
boat then and there wrongfully and unlaw- 
fully failed, neglected and refused to place 
and keep in conspicuous places on the boat 
two copies of a synopsis of such of the 
laws of the United States relating to the 
carriage of passengers and their safety on 
board of vessels propelled in whole or in 
part by steam, as had been theretofore pre- 
pared and published by the secretary of the 
treasury. The libel avers that said synopsis 
had been published and printed, and that 
copies of it might readily have been obtained 
by said master and owners. The libel al- 
leges that, by reason of said negligence, a 
penalty of one hundred dollars has been for- 
feited to the government; and it prays the 
proper process, the seizure of the steamer, 
and judgment, &c. 
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On the filing of this libel, a warrant was 
issued, by virtue of which the marshal seiz- 
ed the boat and detained her until the own- 
er, by executing a bond under the provisions 
of the act of March 3, 1847 [9 Stat. 181], 
procured a re-delivery of the boat to him. 

The owners appear to the action, make 
claim, and demur to the libel; and the point 
to be decided is, whether the demurrer 
should be sustained. 

This prosecution is founded on the 8th sec- 
tion of the act of July 4, 1864 (13 Stat. 390). 
That section provides: "That the secretary 
of the treasury shall cause to be prepared a 
synopsis of such of the laws relating to the 
can'iage of passengers and their safety on 
vessels propelled in whole or in part by 
steam, as he shall think expedient, and have 
the same printed in convenient form to be 
framed under glass, and give to any such 
vessel two copies, on application of its own- 
er or master, who shall, without ujmeces- 
sai*y delay, have the same framed xmder 
glass, and place and keep them in con- 
spicuous places in such vessel in the same 
manner as is provided by law in regard to 
certificates of inspectors; and no clearance 
' shall be issued to such vessel, until the col- 
lector or other chief (officer) of the customs, 
shall be satisfied that the provisions of this 
section shall have been complied with by 
such owner or master; and in case such own- 
ers or master shall neglect or refuse to 
comply with (the) provisions of this section, 
he or they shall furthermore forfeit and pay 
for each offense one hundred dollars, and 
such fine shall be a lien upon the vessel imtil 
paid." 

In support of the demurrer, three objec- 
tions are urged,— first, that the remedy in 
this ease is an action of debt, not a libel in 
rem; second, that the libel does not suf- 
ficiently allege that the secretary of the 
treasury prepared the synopsis in question, 
or that there is alleged a willful neglect to 
apply' to him for it; third, that the libel is 
bad, as not averring a seizure of the vessel 
before the. libel was filed. We will examine 
these objections in the order here stated. 

I. It is insisted that the action in this case 
should have been debt, and not a libel in 
rem. It is observable that the section on 
which the action is founded says nothing 
about the form of the remedy. It only de- 
clares the penalty, and makes it a lien on the 
steamer. It may be that, on common law 
principles, an action of debt would lie to re- 
cover the penalty in question. But in that 
ease, I rather think the government would 
abandon the lien given on the steamer by 
the statute. Indeed I know of no method 
by which that lien could be asserted at com- 
mon law. But the objection under consid- 
eration does not directly present the ques- 
tion whether an action at common law would 
lie for this penalty, but whether the offense 
charged is within the admiralty jurisdic- 
tion of this court That the admiralty juris- 
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diction of the national courts extends over 
the river Ohio, is too well settled to admit 
the least doubt The Genesee Chief v. Fitz- 
hugh, 12 How. [53 U. S.] 443. 

Along with the power on the part of con- 
gress "to regulate commerce with foreign 
nations, and among the several states,"— 
which includes not only trade, but naviga- 
tion and intercourse— the constitution ex- 
tends the judicial power of the national 
courts "to all cases of admiralty and mari- 
time jurisdiction." Story, Const. § 1663. The 
power to regulate commerce among the sev- 
eral states undoubtedly authorized congress 
to pass the law under which this penalty 
is claimed; and the constitutional provision, 
extending the judicial power over "all cases 
of admiralty and maritime jurisdiction," as 
certainly empowered congress to give the 
remedy, in cases of the kind under consid- 
eration, to the admiralty courts. 

The 9th section of the judiciary act gives 
to the district courts "exclusive original cog- 
nizance of all civil causes of admiralty and 
maritime jurisdiction, including all seizures 
under laws of impost, navigation or trade." 
1 Stat 77. The act of July 4, 1864, on which 
this suit is founded must be classed with 
our "navigation laws;" and if so, it would 
seem that the 9th section of the judiciary 
act expressly gives to this court, as a court 
of admiralty, jurisdiction of the present case. 
Unquestionably, the seizure in this case was 
a seizure under a navigation law. 

Parsons says: "In general, and as a defini- 
tion, there seems to be no other rule than 
that our admiralty jurisdiction embraces all 
maritime contracts, torts, injuries or of- 
fenses." 2 Pars. Mar. Law, 508. If so, it 
would seem that it embraces the present 
case; for the offense charged is a maritime 
offense. 

In the case of U. S. v. The Betsey, 4 
Craneh [8 TJ. S.] 443, it was held that all 
seizures under the laws of impost, naviga- 
tion, or trade of the United States, made on 
waters navigable from the sea, by vessels 
of ten or more tons burden, are civil causes 
of admiralty and maritime jurisdiction. The 
present is a case of seizure under our "nav- 
igation" laws made on waters navigable 
from the sea by vessels of more than ten 
tons burden. 

In Cutler v. Ea.e, 7 How. [48 U. S.] 729, 
Chief Justice Taney remarked that "the 
court of admiralty undoubtedly has jurisdic- 
tion in cases where the vessel or cargo is 
subject to a lien created by maritime law." 
If admiralty jurisdiction exists by reason of 
a lien created by maritime law, it would 
seem strange that it should not equally ex- 
ist by reason of a lien created by an act of 
congress legislating on a subject properly 
belonging to the admiralty powers of the na- 
tional government For the protection of its 
commerce, for the collection of its revenues, 
and for the enforcement of all the regula- 
tions of its police in navigable waters, the 
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United States, like all other commercial na- 
tions, find it necessary to impose penalties 
a,nd forfeitures on goods afloat and on ves- 
sels, in relation to which, the laws of trade, 
navigation, and revenue have been violated. 
* * * Whenever, therefore, a penalty or 
forfeiture is attached to a ship or vessel, or 
goods on board of her, it is enforced by a 
seizure of the thing, and the proceeding to 
condemn is a suit in the district court." 
Ben. Adm, § 301. "All seizures under laws 
-of impost, navigation, or trade of the United 
States, where the seizures are made on wa- 
ters navigable from the sea by vessels of 
ten or more tons burthen, are civil cases of 
admiralty and maritime jurisdiction." Id. 
S302. 

It appears to me, therefore, that in the 
present case, a proceeding in rem before this 
court, as a court of admiralty is entirely prop- 
er. Indeed, I think it is the only proceeding 
that could have been adopted, which would 
secure to the government the benefit of the 
lien created by the statute. 

n. The second objection made to the libel 
is, that it does not sufficiently allege that 
the secretary of the treasury had prepared 
the synopsis in question, or that the master 
and owner willfully neglected to apply to 
him for it. 

The libel alleges that the master and own- 
■er "willfully, wrongfully, and unlawfullj 
failed, neglected and refused, and unneces- 
sarily delayed to place and keep in conspicu- 
ous places two copies of a synopsis of such 
of the laws of the United States, relating 
to the can'iage of passengers and their safe- 
ty on board of vessels propelled in whole 
or in part by steam, as had been thereto- 
fore caused to be prepared and published 
by the secretary of the treasury of the 
United States, for the purpose of supply- 
ing to the owners or masters of such vessels 
two copies of the same for every such ves- 
sel, and had been caused to be printed by 
said secretary, in such convenient form that 
the same might have been framed under 
glass by said master and owner, and kept 
in conspicuous places in said vessel; that 
such printed copies of said synopsis were 
then and there, and long before had been 
for many months next previous thereto, ac- 
cessible to the owners and master of said 
vessel Lewellen, but the said owners, and 
master willfully, wrongly, and unlawfully, 
wholly failed, neglected, and refused, dur- 
ing said months, and on the day and year 
aforesaid, to apply to said secretary for two 
of said copies," &c. 

The libel, as to this objection, is faultless. 

III. It is insisted that the libel is defect- 
ive for not averring a seizure of the steamer 
before the libel was filed. As a fact, it 
seems that the vessel was not seized till 
after the filing of the libel; and it is cer- 
tain that the libel contains no allegation of 
such a prior seizure. It is doubtless a gen- 
eral rule that in order to give the court ju- 



risdiction in eases of penalties against ves- 
sels, a seizure must precede the filing of the 
libel; and that consequently such seizure 
must be averred in it. Conk, Prae. 592; 
Ben. Adm. 1301. But whether this general 
rule is applicable to the case at bar, it is 
not important to decide; because the own- 
ers of the vessel have waived the objection 
by the execution of a delivery bond under 
the act of congress. 

The act of March 3, 1847, provides: "That 
in any case brought in the courts of the 
United States, exercising jurisdiction in ad- 
miralty, where a warrant of arrest or other 
process in rem shall be issued, it shall be 
the duty of the marshal to stay the execu- 
tion of such process, or to discharge the 
property arrested if the same has been 
levied, on receiving from the claimant of the 
same a bond or stipulation in double the 
amount claimed by the libellant, -with suffi- 
cient surety to be approved by the judge of 
said court, or, in his absence, by the collector 
of the port, conditioned to abide and answer 
the decree of the court in such cause; and 
such bond or stipulation shall be returned 
to the said court, and judgment on the same, 
both against the principal and sureties, may 
be recovered at the time of rendering the 
decree in the original case." 9 Stat. ISl. 

In pursuance of said act, the claimants ex- 
ecuted a bond on the 6th of December, 1867; 
and the same was filed in this court on the 
9th of January following. By the filing of 
the, bond here, it undoubtedly became a part 
of the record in this cause. Some doubt, in- 
deed, may exist whether in deciding this de- 
murrer, I can look to the bond at all. It Is 
a general rule that "a demurrer searches the 
whole record;" but it is not very clear that 
this rule in general, goes any further than 
to embrace the whole pleading in the case. 
I am inclined, however, to extend it to the 
bond in question, for by the provision of the 
act just cited, if the government should suc- 
ceed in this action, judgment would be ren- 
dered in this very bond, as the foundation of 
the adjudication. The bond, I think, must, 
therefore, in some sort, stand as in the na- 
ture of a pleading— at least so far as a de- 
murrer and final judgment are concerned. 

The objection to the libel relating to the 
omission of an averment of a prior seizure, 
is an objection to the jurisdiction of the 
court. And the question is, has not the 
claimant, by the execution of this bond, ac- 
knowledged the jurisdiction of the court, and 
estopped himself now to insist on any ob- 
jection to it? I am inclined to think he has. 
And in this view I am strongly supported by 
the decision of Mr. Justice Story in the case 
of The Abby [Case No. 14]. In that case, 
a bond had been executed, as in the pres- 
ent, and an objection was made to the juris- 
diction for the want of a proper seizure be- 
fore the libel was filed. And the judge said 
"if the party meant to except to the juris- 
diction, he should have filed a declinatory 
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allegation in the nature of a plea to the juris- 
diction. But here lie lias applied to the court 
for, and obtained a delivery of, the property 
on hail; and the very stipulation of bail ad- 
mits the jurisdiction of the court « * * 
Nor is this a mere matter of form, but a 
substantial and important doctrine, regulat- 
ing the essential rights of the parties. If 
a plea to the jurisdiction had been taken in 
the court below, no delivery on bail would 
have taken place until the jurisdiction had 
been affirmatively settled. If the court be- 
low felt itself ousted of jurisdiction, it would 
have remitted the cause and the property 
to the district court of Maine. But after a 
delivery on bail, how is that possible? The 
party gets possession of the property, with- 
out a trial, from the possession of a tribu- 
nal whose jurisdiction he admits as compe- 
tent to bail the property; and, as soon as 
it is withdrawn from the grasp of the court, 
denies its power to institute an inquiry into 
the question of forfeiture. It cannot be 
admitted that any party can first affirm the 
jurisdiction, by taking the property on bail, 
and then turn around and deny the same 
jurisdiction, when the court can no longer 
administer effectual relief to the interests 
of other persons. The party is estopped by 
his own acts from such a proceeding." This 
decision is cited with approbation in Conk. 
Prac. (oth Ed.) 577, 578. Its reasoning seems 
to me to be just; and, though that case and 
the present are jiot in all respects alike, yet 
I think that the reasoning applies in full 
force to the case at bar. 

I hold, therefore, that the third objection 
made to the libel can not be sustained. And 
it seems to me that no objection urged 
against this libel is valid. 

The demurrer is overruled at the cost of 
the claimant. 

Afterwards, June 2, 1868, the owners of 
the boat, Benjamin P. Brazelton and John L. 
Downey, having filed a bond, their claim, 
and an answer by way of denial, the cause 
was tried on its merits. The following is 
the decision: 

McDONAIjD, District Judge. I consider 
that the evidence for the prosecution in this 
case proves, prima facie, all "the allegations 
in the libel. Indeed, it is admitted on the 
part of the defense that in point of fact, 
the steamer Lewellen, at the time and place 
mentioned in the libel, did not have on tioard 
two copies of the synopsis in question. It 
is, however, insisted in defense— and I think 
it is proved— that she constantly kept in a 
conspicuous place in her cabin one of those 
■copies. 

The evidence in defense is, that for some 
months prior to the first of September, 1867, 
this steamer was laid up for repair at Pa- 
ducah, Kentucky; that immediately preced- 
ing that day her master applied to the sur- 
veyor of the port of Padueah, where she had 



been duly licensed and enrolled, for all prop- 
er papers and documents required by law 
to be used on steamers; that the surveyor 
thereupon furnished him with all such docu- 
ments, except the copies of the synopsis of 
the laws mentioned in the libel; that the 
surveyor did not furnish him two copies of 
that synopsis, for the reason that he had 
not two such copies on hand; that there- 
upon the steamer, on the first day of Sep- 
tember, 1867, set out from Padueah on a 
voyage to Cincinnati without two of said 
copies; and that on the second day there- 
after, she reached the port of Evansville, 
having on board only one of said copies. 

The counsel for the owners insist that 
these facts amount to a defense to this ac- 
tion. They argue that the acts of congress 
require that the secretary of the treasury 
shall keep all the surveyors of ports sup- 
plied with copies of the synopsis in question; 
that the master or owner of a steamer is 
only bound to apply to the sunreyor of the 
port where his steamer is enrolled and li- 
censed for such copies; and that when he 
has applied to such surveyor for them and 
has failed to procure them, he has done his 
whole duty, and may proceed on his voyage 
without them. 

I am npt aware of any act of congress that 
requires the secretary of the treasury to fur- 
nish the surveyors of ports with any copies 
of the synopsis under consideration. The 
only act on this subject of which I have any 
knowledge is that on which this libel is 
founded. The 8th section of that act pro- 
vides: "That the secretary of the treasury 
shall cause to be prepared a synopsis of such 
of the laws relating to the carriage of pas- 
sengers, and their safety on vessels propelled 
in whole or in part by steam, as he shall 
think expedienl^ and have the same printed 
in convenient form, to be framed under 
glass, and give to any such vessel two cop- 
ies, on application of its owners or master." 
13 Stat. 391. 

I suppose it is unimportant how the mas- 
ter or owner of a steamer obtains these 
copies, so that he actually procures them 
and keeps them in the proper places in his 
vessel. But I think it is too plain for argu- 
ment, that the act alDove cited contemplates 
that on application of the master or owner 
to the secretary of the treasury, the latter 
shall furnish the copies. And I think it 
equally plain that if the master or owner 
cannot procure them elsewhere, he must ap- 
ply for them to the secretary of the treas- 
ury. 

I conclude, therefore, that the defense set 
up fails. Consequently, I find for the libel- 
lant, and assess the penalty at one hundred 
dollars. 

Judgment for the penalty and costs. 

NOTE. For numerous authorities on the va- 
rious questions of admiralty jurisdiction, con- 
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suit The Flora [Case No. 4,STS]: The Celestine 
rtd. 2,541]; The Selt [Id. 12,649]. And in the 
following cases it is held that the admiralty 
jurisdiction of the federal courts extends over 
the Ohio river; The Dick Keys [Id. 3,898]; 
Seven Coal Barges [Id. 12,677]. 

[Another libel was filed on behalf of the United 
States for the penalty under Act May 5, 1864 (13 
Stat. 63), for failure to ^aint name on wheel- 
house. A demurrer to this libel was overruled 
at the same term of the court as above. Case 
No. 8,808.] 



Case Wo. 8,308. 

The LEWELLEN. 

[4 Biss. 167.] 1 

District Court, D. Indiana. May, 1868. 

Name ox Steasier— PE>fALTY — ^Practice — Deliv- 
ery BOXD. 

1. For a violation of the act of congress of May 
5, 1864 [13 Stat. 63] requiring steamers to have 
their names pamted conspicuously on their wheel 
and pilot-houses, the proper remedy is a proceed- 
ing in rem. 

2. This act should not be interpreted as giving 
the same form of remedy as that of December 31, 
1792, but only as giving the same amount of pen- 
alty. 

3. The execution of a delivery bond under the 
act of March 3, 1847 [9 Stat. 181], i^ a waiver 
of the objection that a seizure of the vessel should 
precede the filing of the libel, and that no seizure 
had been made. 

In admiralty. 

Alfred Kilgore, U. S. Dist. Atty., and C. E. 
Marsh, for the United States. 
Hanna & Knefler, for respondent. 

Mcdonald, District Judge. This is a 
libel in rem on behalf of the United States, 
under the act of May 5, 1864 (13 Stat, 63), to 
recover a penalty arising from a failure by 
the master, owner, and agents of the steam- 
boat Lewellen to paint her name on her 
wheel-house. The libel was filed Septem- 
ber 27, 1867. A warrant of arrest was is- 
sued on it, by virtue of which the marshal 
seized the vessel, which was afterwards re- 
delivered to the owner on his execution of a 
bond under the provisions of the act of 
March 3, 1847 (9 Stat. 181). 

The owner appears to the suit, makes 
claim, and demurs to the libel on the ground 
that this court, as a court of admiralty, has 
no jurisdiction of the cause. "Whether the 
demurrer should be sustained must depend 
on the act of congress relating to the offense 
charged. The act on which the libel is 
founded, provides: "That every steamboat 
of the United States shall, in addition to 
having her name painted on her stern, as 
now required by law, also have the same 
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conspicuously placed in distinct, plain let- 
ters of not less than six inches in length on 
each outerside of the pilot-house, if it has 
one, and (in case said boat has side-wheels) 
also on the outerside of each wheel-house. 
And if any such steamboat shall be found 
without having her name placed as herein 
required, she shall be subject to the same- 
penalty and forfeiture as is now provided 
by law in the ease of a vessel of the United 
States found without having her name and 
the name of the port to which she belongs- 
painted on her stern, as required by law." 
13 Stat. 63, 64. 

This statute obviously refers us for the- 
penalty which it creates to a prior act of 
congress— the act of December 31, 1792, "con- 
cerning the registering and recording of 
ships or vessels." 1 Stat. 287. The 3rd 
section of the latter act requires that the 
names of all registered vessels and of tlie 
port to which they belong shall be painted 
on their sterns; and it provides that "If any 
ship or vessel of the United States shall be 
found without having her name and the 
name of the port to which she belongs paint- 
ed in the manner aforesaid, the owner or 
owners shall forfeit fifty dollars, one-half to 
the person giving the information thereof, 
and the other half to the use of the United 
States." If we consider this provision of 
the act last named by itself, it would seem 
that a proceeding In rem would not lie on 
it. For it declares no lien or forfeiture 
against the vessel, but only provides that 
"the owner or owners shall forfeit fifty dol- 
lars." And yet when we compare the above 
cited provision of the act with the language 
of the 29th section of the same statute (1 
Stat. 298, 299), and with the language of the 
revenue act (Id. 176), to which the 29th sec- 
tion refers, it is not so clear that a proceed- 
ing in rem will not lie on the 3rd section of 
the act of December 31, 1792. 

The act of May 5, 1864, first above cited, 
gives "the same penalty and forfeiture" as 
is provided by the 3rd section of the act of 
December 31, 1792. Yet, in one respect, the 
language of the two acts differs widely. The 
former expressly says that "the owner or 
owners shall forfeit fifty dollars"; and it 
denounces no forfeiture against the Yessel. 
On the contrary, the latter act (on which 
this suit is based) provides for no penalty 
against the owner or owners; but it pro- 
vides that "if any such steamboat" shall vio- 
late its requu:eraents, "she shall be subject 
to the same penalty and forfeiture" declar- 
ed in the 3rd section of the act of Decem- 
ber 31, 1792. In construing these two stat- 
utes together, as we must, this remarkable 
difference, I think, requires that we should 
not interpret the act of 1864 as giving the 
same form of remedy as that of 1792, but 
only as giving the same amount of penalty. 
And I suppose that the reference in the act 
of 1864 to the act of 1792, was merely in- 
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tended to fix tlie. sum that should be forfeit- 
ed, and not the person or thing that should 
incur the forfeiture, nor the mode of enfor- 
cing it. 

"We have seen that the act under which 
this prosecution was instituted, subjects no 
person directly to the penalty which it de- 
nounces. On the contrary, it primarily cre- 
ates a penalty - against the vessel itself. 
"She shall be subject," &c. Under this lan- 
guage, it may well be doubted whether ei- 
ther a personal action at common law, or a 
proceeding in personam in admh:alty, would 
lie against the owner of this steamer. But 
be this as it may, it seems to me clear that 
the act of 1864 meant to authorize a proceed- 
ing against the vessel itself. The act in 
question being a navigation law, congress 
had the undoubted power to pass it. The 
vessel found voyaging on water navigable 
from the sea by vessels of more than ten 
tons burden, was, as to locality, within the 
admiralty jurisdiction. The offense charged 
being unquestionably an offense against the 
laws of commerce, is a proper subject for 
admiralty adjudication. The 9th section of 
the judiciary act having vested in the dis- 
trict courts exclusive cognizance of all civil 
causes of admiralty and maritime jurisdic- 
tion, including all seizures under laws of im- 
post, navigation, and trade of the United 
States, where the seizures are made on wa- 
ters whic]ji are navigable from the sea by 
vessels of ten or more tons burden, the pres- 
ent action would seem appropriate to the 
powers and functions of this court as a 
court of admiralty. And, In view of all this, 
I am not only satisfied that the present suit 
is a proper one of admiralty jurisdiction, 
but that no common law court of the coun- 
try could entertain jurisdiction of it. 

In support of the demurrer, it has been 
urged that the court has no jurisdiction of 
this cause, for the reason that no seizure of 
the vessel preceded the filing of the libel. 
In many cases under the revenue and navi- 
gation laws of the United States, it seems 
that a seizure prior to the commencement of 
the action is necessary to the jurisdiction of 
the court But whether the present is such 
a case, it is not important to inquire; for 
the claimant has waived this objection by 
executing a delivery bond under the act of 
March 3, 18i7. At the present term of 
the court. In another case,— The Lewellen 
[Case No. 8,307],— we discussed this question 
at large. We shall, therefore, not enter into 
the discussion here. 

It must not be understood that. In this de- 
cisioii, we recognize a demurrer as being the 
proper mode of raising objections to a libel 
in admiralty. The demurrer is overruled at 
the cost of the claimant. 

[NOTE. Another libel was filed on behalf of 
the United States for the penalty under Act July 
4, 1864 (13 Stat. 390), for failure to post synopsis 
of laws. A demurrer to this libel was overruled 
at the same term of the court as above. Case 
No. 8,30r.] 
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Case Wo. 8,309. 

LEWEY v. UNITED STATES. 

[15 Blatchf. 1.] 1 

Circuit Court, S. D. New Tork. July 1, 1878. 

Customs Duties — Packed with Pebsonal Lug- 
gage—Not ON Manifest— Issue tor Jury 
op FkauduiiEnt Knowledge. 

L- bought kid gloves in Europe, and had them 
packed as merchandise, in tin boxes, and the 
boxes put into trunks, which also contained a 
small amount of his personal baggage. The 
trunks, and their contents, were put on board of 
a steamer, at Liverpool, for New York, as his 
baggage, he going in the steamer as a passenger. 
The gloves did not araiear on the manifest of the 
vessd. On arrival, L. did not claim the trunks 
as his baggage. They came ofiE the vessel with 
the personal baggage of the passengers. The 
goods were seized as forfeited, because knowing- 
ly brought into the United States contrary to law, 
in violation of section 3082 of the Revised Stat- 
utes, not having been entered on the manifest of 
the vessel, as required by section 2806 of the Re- 
vised Statutes. At the trial in the district court, 
which took place after the passage of the act of 
June 22, 1874 (18 Stat. 189), that court, under 
section 16 of that act, submitted it to the jury to 
determine, whether L. fraudulently and knowing- 
ly, with an actual intention to defraud the United 
States, did so import and bring the goods into the 
United States, as to cause or procure them to be 
witiield from entry upon the manifest of the ves- 
sel. Held, that the charge was correct, and that 
the form of submitting such question to the jury 
was a proper compliance with section 16 of the 
said act of 1874. 

[Cited in U. S. v. Two Hundred and Eight 
Bags of Kainit, 37 Fed. 327.] 

[In error to the district court of the Unit- 
ed States for the Southern district of New 
York.] 

[This was a proceeding by the "Pnited 
States against Sampson Lewey for the for- 
feiture of certain goods alleged to have been 
fraudulently imported. In the district court, 
a verdict and judgment were rendered for 
the plaintiff, and the defendant brings error.] 

Stephen G. Clarke and William. Stanley, 
for plaintifiE in error. 

Sutherland Tenney, Asst Dist. Atty., for 
defendants in error. 

WAITE, Circuit Justice. Section 3082 of 
the Revised Statutes provides, that, "if any 
person shall fraudulently or' knowingly im- 
port or bring Into the United States « * * 
any merchandise, contrary to law, * • * 
such merchandise shall be forfeited." An- 
other statute, passed June 22, 1874 (18 Stat. 
189), and which was in force when the trial 
in this case was had, provides, (section 16,) 
that, upon a trial to enforce or declare the 
forfeiture of any goods by reason of any vio- 
lation of the provisions of the customs laws, 
or of any of such provisions, "in which ac- 
tion, suit or proceeding an issue or issues of 
fact shall have been joined, it shall be the 
duty of the court, on the tx-ial thereof, to 
submit to the jury, as a distinct and sepa- 
rate proposition, whether the alleged acts 
were done with an actual intention to de- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



LEWEY (Case No. 8,309) 



[15 Fed. Cas. page 450] 



fraud the tJnited States, and to require upon 
such proposition a special finding by such 
Jury." 

The information in this ease charges, 
among other things, that the goods in ques- 
tion were fraudulently and knowingly im- 
ported and brought into the United States, 
contrary to law, by some person or persons 
unknown. Section 2806 of the Revised Stat- 
utes provides, that "no merchandise shall be 
brought into the United States from any for- 
eign port, in any vessel, unless the master 
has on board manifests in writing of the 
cargo, signed by such master." It is con- 
ceded by the claimant, that the goods com- 
plained of were merchandise, and that they 
were imported into the United States, as 
such, from a foreign port, in a vessel which 
did not have them on her manifest They 
were, therefore, actually imported into the 
United States contrary to law; that is to 
say, tfiey were imported without a compli- 
ance with the forms of the law. If this was 
fraudulently or knowingly done by any per- 
son, the goods were forfeitable. No one con- 
tends that the ship was in fault. The only 
question, therefore, is, whether the importer 
was equally innocent. The claimant con- 
cedes that he was the importer, and the 
court, in accordance with the requirement 
of the act of 1874, submitted it to the jury 
to determine, whether he, "fraudulently and 
knowingly, with an actual intention to de- 
fraud the United States, did so import and 
bring these goods into the United States, as 
to cause or procure them to be withheld 
from entry in the manifest of the vessel;" and 
the jury found that he did. Upon this state 
of facts, neither the verdict nor the Judg- 
ment should now be disturbed, unless there 
was something in the rulings of the court 
upon this branch of the case that was wrong. 
As the proceeding was one. to enforce a for- 
feiture of goods under the customs revenue 
laws, if there is enough in the case that is 
unimpeachable, to sustain the judgment of 
condemnation, errors not affecting the par- 
ticular issue upon which the judgment rests 
need not be examined. The simple question 
to be considered here is, whether, upon the 
record as a whole, the judgment can be 
maintained. 

So far as this point in the case is con- 
cerned, there is no complaint of the court be- 
low, except that 'it refused to instruct the 
jury to bring in a verdict against the United 
States. Everything else on the record, up- 
on which error can be assigned, relates to 
the other causes of forfeiture set forth in 
the information, except, perhaps, the form of 
the submission to the jury, under the act of 
1874, which I will consider further on. This 
requires a consideration of the undisputed 
facts. The claimant was an importer of kid 
gloves from Europe. That, so far as ap- 
pears, was his sole business in New York. 
He went to Europe to buy goods and to 
make arrangements in respect to his busi- 



ness. He purchased the principal part of 
the goods for sale here upon their importa- 
tion. They were packed as merchandise, 
in tin boxes, specially intended for their 
preservation from the effects of dampness 
while crossing the Atlantic, and these boxes 
were put into trunks, which also contained 
a small amount of the personal baggage of 
the claimant While he went abroad to buy 
goods, it does not actually appear that he 
bought any other than these. He shipped 
them from Hamburg to Grimsby, as freight 
but in such a form that they actually, with- 
out any intervention of his, as he insists, 
went on board the steamer on which he 
sailed from Liverpool, as his baggage. This 
was not unlawful, so far as the United States 
were concerned. Whether, being a passen- 
ger, he should pay for the transportation 
upon the steamer as baggage or freight, was 
a question of money and good faith between 
him and the steamer, with which the United 
States had nothing to do. If that was all, 
he incurred no risk of probable forfeiture. 
The steamer was excused from responsibil- 
ity, if the facts were as he claims them to 
have been. But still, as between him and 
the United States, his goods, being merchan- 
dise, could not lawfully be brought into the 
United States on board the steamer, except 
they appeared upon her manifest. This, as 
an importer, he knew or ought to have 
known. They actually came in -without a 
compliance with the requirement of the law. 
Upon his arrival, when asked about his bag- 
gage, he did not claim these trunks as part. 
He knew they could not appear upon the 
manifest of the vessel, as merchandise. He 
also knew, or ought to have known, that 
they would come off the ship with the per- 
sonal baggage of her passengers. He had 
in his pocket at the time, the invoice duly 
certified by the consul at Hamburg, but in 
another name than his own. The triplicate 
of that invoice was in the custom house at 
New York, when he arrived, but with noth- 
ing whatever to connect him or his trunks 
with it It , would show that one Rosen- 
stirn, at Hamburg, had made oath to his 
ownei-ship of an invoice of certain kid gloves, 
and that the consul was satisfied that it was 
the intention of the owner to enter them at 
the custom house in New York; but there 
was nothing whatever to indicate that the 
trunks seized were to contain the goods, or 
that the claimant was their owner. An 
agent had been employed to make the pur- 
chases in his own name. This bill of pur- 
chase was exhibited to the consul as the in- 
voice upon which the importation hitd New 
York was to be made. The packages con- 
tained no marks whatevei* to connect their 
contents with the invoice, or the claimant 
with their ownership. The claimant ap- 
peared upon the books of the steamer, acci- 
dentally or otherwise, by a name not his 
own, and, when he arrived in New York, 
while waiting long enough at the dock to 



i;l5 Fed. Cas. page 451] 



(Case No. 8,310) LEWIS 



see his trunks come off, he took no pains 
then to bring them specially to the attention 
of the customs officers, although it is con- 
ceded that his brother, who evidently had 
some knowledge of custom house forms, re- 
mained to watch developments. The nest 
day, after the customs officers had made the 
seizure, he himself appeared, proffered his 
invoice and gave up his keys. Such action 
came too late. It could not explain away 
the effect of his previous acts of omission. 
The court properly refused to instruct the 
jury to bring in a verdict for the claimant, 
and the jury with equal propriety, under the 
law, found that the claimant "fraudulently 
and knowingly, and with an actual intention 
to defraud the United States, did so import 
and bring said goods into the United States, 
as to cause or procure them to be withheld 
from entry on the manifest of the vessel' in 
which they were imported and brought into 
the United States." Upon such a verdict the 
sentence of condemnation was clearly right. 
The allegation in the second count of the in- 
formation is clear and distinct, that "a per- 
son, or persons, unknown to the collector 
and said attorney of the United States, did 
fraudulently and knowingly import and bring 
into the United States, and assist in so doing, 
the said goods, wares and merchandise, con- 
trary to law." That allegation is sufficient 
to support the judgment. If the claimant 
had desired to have it made more definite 
and certain, he should have made an appli- 
cation for that purpose before the trial. 

But, it is further contended, that the ques- 
tion of "actual intention to defraud the Unit- 
ed States" was not properly submitted to the 
jury, imder the act of 1874. That act makes 
it the duty of the court "to require, upon 
such proposition, a special finding by such 
jury." The precise form in which the re- 
quirement shall be made is not given. All 
that is required is, that there shall be a spe- 
cial finding upon that proposition. In this 
case, the main proposition to be considered 
was, whether this claimant had fraudulently 
or knowingly imported or brought the goods 
in question into the United States, in such a 
manner as to cause or procure them to be 
Tiept from entry on the manifest of the ves- 
sel. That is all that would have been re- 
quired for the jury to find, previous to the 
law of 1874. The proposition, as put to the 
jury, was: "Did Sampson Lewey fraudu- 
lently and knowingly, with an actual inten- 
tion to defraud the United States, so import 
and bring these goods into the United States, 
as to cause or procure them to be withheld 
from entry upon the manifest of the vessel?" 
It is difficult to see how the precise proposi- 
tion to be decided could be more distinctly 
put, to obtain a special finding, and it is cer- 
tainly in the most explicit manner separated 
from every other question in the case. It 
matters not how many errors may have been 
committed in respect to the other aspects 
of the case. Upon the claimant's own testi- 



mony,-taken in connection with the conceded 
facts, the judgment is right and is conse- 
quently affirmed. 



Case No. 8,310. 

Es parte LEWIS. 

[2 Gall. 483.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1815. 

"Wharves— LiEX on Pobeign Vessel. 

1. A wharfinger has a lien on a foreign ship 
for wharfage by the law of the admiralty. 

[Cited in Johnson v. The M'Donough, Case 

No. 7,395: Lelandv. The Medora, Id. 8,237; 

United States v. New Bedford Bridge, Id. 

15,86,7; The Kate Tremaine, Id. 7,622; 

Delaware River Storage Co. v. The Thomas, 

Id. 3,769; Bs parte Easton, 93 U. S. 76; 

Hubbard v. Roach, 2 Fed. 394.] 
[Cited in City of Jeffiersonville v. The John 

Shallcross, 35 Ind. 23; Brookman v. Hamill, 

43 N. Y. 563.] 

2. But if the wharfinger has made an espress 
personal contract with the ship owner, the court 
will not give the wharfinger a priority of claim 
over a bottomry interest, which previously at- 
tached on the ship. 

[Cited in Zane v. The President, Case No. 
18,201; "Wescot v. Bradford, Id. 17,429; The 
Amstel. Id. 339; The Panama, Id. 10,703; 
Remnants in Court, Id. 11,697; Harris v. 
The Kensington, Id. 6,122.] 

3. Quaere, if such personal contract be a 
waiver of the lien? 

[Cited in Russel v. The Asa R. Swift, Case 
No. 12,144.] 

Ttds was an application on petition for the 
payment of the dockage due on the ship Jeru- 
salem, which had been libelled on a bottomry 
bond, and sold under an Interlocutory order 
of this court, and the proceeds of the sale 
brought into the registry. The ship was still 
lying at the plaintiff's wharf when she was 
arrested upon the admiralty process pending 
in this court. The Jerusalem [Case No. 7,- 
293]. 

[After the sale, a petition for payment out 
of the proceeds to a tradesman, for repairs, 
was heard and allowed. Case No. 7,294.] 

Mr. Fales, for petitioners. 

Mr. Hubbard, for bottomry creditor. 

STORY, Circuit Justice. The first question 
is, whether this charge, being against a for- 
eign ship, constitutes a lien upon the ship 
itself. No case in point has been cited. In 
Gardner v. The New Jersey [Case No. 5,233], 
Mr. Justice Peters stated, that he had al- 
lowed wharfage out of remnants and sur- 
pluses, as the wharfinger might detain the 
ship until payment His opinion is therefore 
very clearly in favor of the lien. And it 
seems to me fully supported In principle by 
the doctrines, as well of the common law 
(Vaylor v. Mangles, 1 Esp. 109; Spears v. 
HkrQy, 3 Esp. 81; SavUl v. Barchard, 4 Esp. 
53), as of the civil law (1 Domat. lib. 3, tit. 1, 
§ 5, p. 9), and by the analogous cases of ma- 

1 [Reported by John Gallison, Esq.] 
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teiials fui'iiished and repairs made upon the 
ship. See Roccus de Nav. notes 92, 93; 2 
Brown, Adm. 142, 198; Abb. Shipp. pt. 2, 
e. 3, § 9. To be sure, the case of Justin v. 
Ballam (2 Ld. Raym. 805) looks strongly the 
other way. as to a lien for repairs; but, after 
much consideration, I have, in a former case 
in this court, felt myself bound to decide 
against its authority. The Jerusalem [Case 
No. 7,294.] Vide 9 East, 426; 13 Ves. Jr. 
594; 3 Ves. & B. 135; . Franklin v. Hosier, 
4 Barn. & Aid. 341. If the dockage be a lien, 
is it a privileged lien, having a priority over 
the bottomry interest? It being indispensable 
for the presei'vation of the vessel, it seems 
to me that it must necessarily be so consid- 
ered. If it had been due for a former voy- 
age, or the wharfinger had parted with the 
possession, the case would have been entirely 
altered. 

The remaining question is, whether the plain- 
tiffs have parted with their lien in the pre- 
sent case. Here is a personal contract, be- 
tween them and the ship owner, for the pay- 
ment of a specific rate of dockage, and an 
order drawn on the ship's agents for the pay- 
ment thereof quarterly. It did not strike me, 
that upon principle such a contract could 
amount to a waiver of the lien; because it 
was in effect only ascertaining the rate of 
dockage, instead of leaving it in uncertainty, 
and upon the footing of a quantum meruit, 
or the usual rate of dockage. But there is a 
series of authorities du'ectly in point, which 
decide, that where the parties enter into a 
personal contract for a specific sum, it is a 
discharge of the implied lien resulting by oper- 
ation of law. And I cannot find that these 
authorities have ever been doubted or de- 
nied. 2 I am free to confess, that I am better 
satisfied with authorities, when I can per- 
ceive the reason of them; but sitting in a 
court of admiralty, and exercising an equit- 
able relief against highly meritorious parties, 
I should not choose collaterally to overrule 
such explicit decisions. I must tlierefore dis- 
miss the present petition, reserving howevei" 
the right to reconsider these doctrines, when 
they shall come directly in judgment upon an 
original libel in rem. It is proper to add, 
that the admiralty jurisdiction in this class 
of cases is altogether independent of the doc- 
trine of liens. Petition dismissed. 

2 Anon., Yel. 166; 2 RoUe, Abr. 92, "M," 1, 2; 
Brenan v. Currint, Sayer, 224; more fully SeJw. 
N. P. 1163; Collins v. Ongley, cited Selw. N. 
P. 1163; Francis v. Wyatt, 3 Burrows, 1498; 
Cowell V. Simpson, 16 Ves. 275. But see Hut- 
toa V, Bragg, 2 Marsh, 339, 345, per Gibbs, G. 
J. See, also, Brennan v. Cmrant, Bull, N. P. 
45; Phillips v. Rodie, 15 Bast, 547; Birley v. 
Gladsjone, 3 Maule & S. 205; Id., 2 Mer. 401; 
Hutton V, Bragg, 7 Taunt. 14, per Gibbs, G, J. 
See, also, Stevenson v. Blakeloek, 1 Maule & S. 
535. In Chase t. "Westmore, 5 Maule & S. 180, 
the whole doctrine is reviewed by Lord Ellen- 
borough, and Brennan v. Currant is overruled, 
and the same doctrine is established, as Story, 
J., would seem to contend for on principle. S. 
P. Crawshay v. Homfray, 4 Barn. & Aid. 50; 
Christie v. Lewis, 2 Bred. & B. 410. 
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In re LEWIS. 

[2 Ben. 96; 1 1 N. B. R. 239 (Quarto, 19).] 

District Court, S. D. New York. Jan., 1868. 

Partnership — Petition ik BANKRUPTOr bt Ose 
PARTr^ER— Ratification. 

1. Where one member of a firm alone filed his 
petition in bankruptcy, individually and as a 
member of the firm, and the register adjudged 
him a bankrupt individually and as a member 
of the firm, and also adjudged the firm a bank- 
rupt: Held, that this latter action of the regis- 
ter was erroneous. In such a case, notice of the 
filing of the petition must be given to those 
members of the firm who have not joined in it, 
or assented to it, as if the proceedings were in- 
voluntary against the firm. 

2. Where afterwards the other member of the 
firm presented a petition praying that both 
of them might be adjudged banlirupts, and that 
he might have leave to join in the first petition: 
Held, that this petition might be taken as ex- 
pressing the assent of the petitioner to the peti- 
tion of the other partner, and to validate the 
adjudication of bankruptcy against the firm. 

[Cited in Re Griffith, Case No. 5,820.] 

3. It was not necessary for him to otherwise 
join in the first petition. The proceedings as to 
his individual creditors would be had under his 
petition, and the proceedings as to tlie individ- 
ual creditors of the other partner, and as to the 
creditors of the firm, would take place under the 
first petition. 

In bankruptcy. 

Benedict & Boardman, for petitioner. 

BLATCHPORD, District Judge. In this 
case, the register, on the 18th of November, 
1867 (on a petition filed by Henry Lewis indi- 
vidually, and as a copartner of the firm of P. 
& H. Lewis, on the 13th of November, 1867), 
adjudged Henry Lewis individually and as a 
copartner of tlie firm of P. & H. Lewis, and 
also the said firm of P. & H. Lewis, bank- 
rupt. The petition was not joined in by Philip 
Lewis, who with Henr.y Lewis composed the 
firm, nor did Philip Lewis assent to having 
the firm declared bankrupt. This action of 
the register was erroneous. General order 
No. 18 prescribes the proper practice in 
such a case. Where a petition is filed to 
have a firm declared bankrupt, if all the 
members of the firm do not join in, or as- 
sent to the petition, notice of its filing must 
be given to such of the members as do not 
join in it or assent to it, in like manner as 
if the proceeding were one in involuntary 
bankruptcy against the members of the firm. 
"Dntil this is done the register has no au- 
thority to make an adjudication in regard to 
the bankruptcy of the firm. Philip Lewis now 
presents to the court a voluntary petition, 
under the bankruptcy act [of 1867 (14 Stat. 
517)], which prays that he and Henry Lewis 
may be adjudged bankrupts, and be dis- 
charged from their debts. The petition sets 
forth the copartnership, and the fact of the 
filing of a petition in bankruptcy by Heniy 
Lewis, and is, in other respects, in form, a 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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copartnership petition according to form No. 
2. The petition refers to schedules annexed 
to it as heing schedules of the debts and as- 
sets of the copartnership, and of the debts and 
assets of PhiUp L^wis individually. PhiUp 
Lewis asks, on filing this petition, for an 
order that he have leave to join in the pro- 
ceedings so heretofore taken by Henry Lewis, 
and his petition states that he is desirous of 
uniting in the petition of Henry Lewis, and 
of being made a party to the proceedings 
thereunder. So far as this petition of Philip 
Lewis expresses his assent to have' the firm 
declared bankrupt, and his desire to join in 
the petition of Henry Lewis, PhUip Lewis 
may properly be regarded as joining in the pe- 
tition of Henry Lewis to have the firm declar- 
ed bankrupt, so as to effect a compliance with 
general order No. 18, and thus validate the ad- 
judication of bankruptcy in respect to the 
firm. But It is not in any other respect neces- 
sary for Philip Lewis to join in the proceed- 
ings taken by Henry Lewis, or to be made 
a party to them. The proceedings in re- 
spect to the creditors of the firm, and the cred- 
itors of Henry Ir^wis individually, will take 
place under the petition of Henry Lewis. 
The proceedings in regard to the creditors of 
Philip Lewis individually will take place 
under his petition. Philip Lewis will be ad- 
judged a bankrupt, and receive a discharge 
under his own petition. Hemy Lewis will re- 
ceive a discharge under his own petition. So 
far as the petition of Philip Lewis is aJ peti- 
tion for an adjudication of the bankruptcy of 
the firm, it may be disregarded, except as 
indicating the assent of Philip Lewis to join 
in the petition of Henry Lewis for an ad- 
judication of the bankruptcy of the firm. 
Under such circumstances, general order No. 
16 wiU not apply to the case, as there will 
be but one petition for an adjudication of the 
bankruptcy of the firm. The petition of 
Philip Lewis will be referred to the same 
register who has charge of the case of Henry 
Lewis, 

[NOTE. The case was subsequently heard 
upon certificate of the register of the refusal by 
a witness upon examination before him to an- 
swer certain questions as tending to degrade the 
witness. Case No. 8,312.] 
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In re LEWIS. 

[4 Ben. 67; i 3 N. B. R. 621 (Quarto, 153); 39 
How. Pr. 135.J 

District Court, S. D. New York. Feb. 24, 1870. 

Examination of Witness — Questions Tending 
TO Degrade, 
A witness under examination in a bankruptcy 
proceeding is not bound to answer, on cross-ex- 
amination, a question not relating to any ma^ 
ter of fact in issue, or to any matter contained 
in his direct examination, if he says that the 
answer to it would tend to degrade him. 

I [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



[In the matter of Henry Lewis, a bankrupt. 
The case has been previously heard by the 
court upon a decision of the register declar- 
ing the firm of P. & H. Lewis bankrupt upon 
the petition of Henry Lewis, one of the mem- 
bers of the firm. This decision was reversed 
as to the firm. Case No. 8,311.] 

In this case a witness was called by one of 
the creditors of the bankrupt, to show de- 
sti-uction of books by the bankrupts. On 
cross-examination he was asked, if he had 
ever been employed by any firm in Manches- 
ter, England, and answered that he had. He 
was then asked: "By whom, and what was 
the nature of your employment?" He re- 
fused to answer, stating that the answer 
would tend to degrade him. The register 
held, that the witness was not bound to an- 
swer the question, and, on request, certified 
the question to the court. 
By JOHN PITCH, Register: 
2 [This cause is now pending before me. 
A witness is under examination on the part 
of the creditors of the bankrupt's estate, for 
the purpose of showing that tiie petitioner 
has either destroyed, altered, mutilated, or 
falsified, or caused to be destroyed, altered, 
mutilated, or falsified, some of their books of 
accounts, book, document or writing relating 
thereunto, contrary to the provisions of sec- 
tion 44 of ,the act [of 1867 (14 Stat. 539)]. 
The direct examination has been closed, and 
the witness is on his cross-examination. 
Counsel for petitioner asks the following 
questions: Extract from minutes: "Q. Have 
you at any time been employed by any per- 
son or firm in Manchester, England? A. I 
have, but not in the capacity of book-keeper. 
Q. By whom? what was the nature of your 
employment? and how long did you remain 
in it? (Objected to as irrelevant and imma- 
terial—the witness can only be examined as 
to the times during which he was a book- 
keeper, he being called as an expert Over- 
ruled— excepted.) A. I cannot answer that 
question without making admissions which 
would be more or less humiliating to me, 
Q. Question repeated. A. I decline to an- 
swer the question, and ask the register's pro- 
tection. (Counsel for bankrupt insists upon 
the question being answered, and asks that 
the register direct the witness to answer the 
question.) The Register— I decide that as 
the question stands the witness must answer 
the question, unless he say, under oath, that 
he cannot truthfully answer It without. stat- 
ing facts or circumstances which would bring 
upon him some moral turpitude or the com- 
mission of some offense prohibited by law. 
Witness— I say the answer to that question 
would tend to degrade me." The register 
decides that degradation is moral turpitude, 
and comes within the rule as laid down by 
the courts, and the witness is not obliged to 
answer the question, and will certify the 
question to the district court. Counsel for 
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"bankrupt requests the register to certify the 
question to the court 

[The witness declines answering the ques- 
tions, and claims the personal privilege of 
declining to answer the questions on the 
ground that a truthful answer to said ques- 
tions would tend to degrade him, etc., and 
applies to the court for protection. The court 
as in duty bound, informed him of his legal 
rights. Vice Ch. CL 1833; Taylor v. Wood, 
2 Edw. eh. 94. The witness again pleaded 
his privilege, and the court decided as above 
stated. It will be observed that the wit- 
ness is a foreigner, and whatever offenses 
he may have committed in England, he can- 
not be punished for them here; but his 
admissions, or confessions of the commission 
of any crime or misdemeanor, or of any act 
whicl* esposes him to any penalty or for- 
feiture in. any country, or if by answering 
these questions the answer would tend to 
such a result, he is excused from answering 
the questions. Ct. App. 1847; Henry v. Bank 
of Sahna, 1 N. Y. (1 Comst.) S3, affirming 
2 Denio, 155; 24 "Wend. 360. 

[The right of a witness to answer is a 
personal privilege; his right to exercise it 
rests in his own discretion; he uses it at 
his peril. K Y. Super. Ct Sp. Term, isai- 
Heerdt v. Wetmore, 2 Rob. [N. Y.] 697; 
Southard v. Rexford, 6 Cow. 255; People v. 
Bodine (1845) 1 Denio, 281; Peonle v. Lon- 
man (alias Mdme. Restell), 2 Barb. 216. The 
courts of this state have for years held that 
a witness was not compelled to answer any 
question, the truthful answer to which would 
have a tendency to implicate the witness in 
a criminal charge, or expose him to a penal- 
ty. 24 Wend. 360. The court is to determine 
whether the answers he may give could 
directly or indirectly criminate him by fur- 
nishing evidence of his guilt by his own 
admissions; even if it only estabhshed one 
fact out of many, which, taken together, 
would be sufficient to warrant his conviction, 
his privilege should be allowed. If the court 
holds that the answer might in any way 
criminate the witoess, the witness is not to 
be compelled to explain how he would be 
criminated by such answer. In re Tappan, 
9 How. Pr. 394; Ct Err. 1845. Curtis v. 
Knox, 2 Denio, 341; Ct App. 1848. And also 
where answers to a question would have 
disgraced the witness, the privilege may be 
pleaded, and must be allowed by the court 
4 Wend. 250; Cow. & H. Notes, note 521; 

1 Burr's Tr. 244; 1 Greenl. § 454. Ct App. 
1843, Lohman v. People, 1 N. Y. (1 Comst.) 
383, affirming 2 Barb. 216. 

[In People v. Lohman (alias Mdme. Restell), 

2 Barb. 216, (Mai-ie Bodine Case) the com-t 
held that where a party intends to coerce an 
answer from a witness tending to degrade 
him, such party is bound to show affirma- 
tively tliat the question is relevant In the 
case of People v. Mather, 4 Wend. 229, the 
court says: If the "nitness was obliged to 
show how the testimony would afCect him, 
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the protection would at once be annihilated. 
In this case, it would be observed, the wit- 
ness is not asked any question in regard to 
which he has testified in his direct examina- 
tion, or anytliing applicable to this case, 
and in no way relating to the correctness, 
accuracy, or the way or manner in which the 
petitioner's books of account were kept. The 
answers, if given, will not be in any way 
inconsistent with his testimony already giv- 
en on this trial, and cannot implicate him in 
perjury. Mitchell v. Hinman, 8 Wend. 667; 
People V. Bodine, 1 Denio, 281, and the au- 
thorities cited in these two cases respect- 
ively. 

[Courts should exercise great care in com- 
pelling witnesses to answer questions where 
the witness claims the privilege, as is claimed 
by this witness, and has brought himself 
within the rule, as it is a matter exclusively 
between the court and the witness. The op- 
posite party cannot object He has no right 
to insist upon the privilege and require the 
court to exclude it on that ground, as the 
witness has the right to waive his privilege, 
and, if ordered to testify, he may refuse 
and be committed. 3 Hill, 564; Thomas v. 
Newton, 1 Moody & M. 48, note b; Treat v. 
Browning, 4 Conn. 408; Southard v. Rex- 
ford, 6 Cow. 259; Cow. & H. Notes to Phil. 
Ev. 7S4b; Forbes v. Willard, 54 Barb. 520. 

[In the ease of Mordaunt v, Mordaunt [26 
I.aw T. (N. S.) 812], in England, a suit for a 
divorce on the part of the husband, the 
Prince of Wales was examined as a wit- 
ness on the part of the defendant The court. 
Lord Penzance, in advance of any question 
being asked the prince, of his own accord 
stated (witness did not plead his privilege), 
"That no witness was bound to make to any 
question an answer which would admit that 
he had been guilty of adultery."- It will be 
observed that the court did not confine the 
answer to any question as to adultery with 
the defendant but held that "no witness was 
bound to answer any question that would 
admit he had been guilty of adultery." This 
was in conformity to the provisions of an act 
of parliament recently enacted, in relation 
to the privileges of witnesses. 

[Judges should exercise a sound discretion, 
and be governed, in a great measure, by the 
circumstances of the case. If it is apparent 
from the questions asked that the witness 
may have committed some indiscretion, or 
been guilty of some act of moral turpitude 
in times gone by, which act, if proven, can- 
not in any manner become relevant to the 
questions at issue, I hold it to be the duty of 
the court to shield a witness from proclaim- 
ing his own infamy, derelictions of duty, or 
of any act involving moral turpitude, tend- 
ing to degrade or disgrace him in the esteem 
of his fellow-men. That whenever it is ap- 
parent that a witness shows signs of a ref- 
ormation, or any desire to lead a correct or 
virtuous life, that the judiciary should take 
the first step to encourage such laudable 



[15 J'ed. Cas. page 455] 



(Case No. 8,813) LEWIS 



endeavors on the part of any person, and es- 
pecially should not, xinless tlie law definitely 
requires it, allow its records to contain the 
evidence of its witnesses* moyal degradation 
—particularly so in this country, where the 
waves of moral depravity and pollution are 
so i-apidly ingulfing our young men. It may 
well he asked, if the judiciary cannot or 
will not stem the tide or breast these waves 
—who can or will? 

[The courts enforce the attendance of wit- 
nesses by compulsory process; disohedience 
to such mandate of the court is a crime pun- 
ishable by the court, whose mandate has 
been disobeyed, by fine, imprisonment, or 
both. 

[The judgment of the court committing a 
paiTy for contempt becomes, by operation of 
law, p, conviction. The president alone, by 
article 2, § 2, subd. 1, of the constitution of 
the United States, can pardon or reprieve the 
person convicted of the contempt, when the 
proceedings were in. the tfnited States courts. 
In re Adams [Case No. 39], and the cases 
there cited. And by the Revised Statutes of 
this state, whenever a party has been guilty 
of a contempt, and if actual injury has been 
sustained by such misconduct, a fine shall 
be imposed sufficient to indemnify the party 
injured thereby. 

[Witnesses do not volunteer their testi- 
mony. They are to testify to the truth. 
They are supposed to be disinterested per- 
sons, unless pai*ties to the action. They are 
entitled to the protection of the court both in 
person and in character. It cannot further 
the ends of justice to destroy the character 
of a witness, especially when no question 
of veracity is raised. Neither should wit- 
nesses be placed in fear -of having then: 
character impugned or defamed, " in cases 
where no question at issue before the court 
could warrant such a proceeding. 

[The witness is being examined as an ex- 
pert He has given testimony in his direct 
examination in relation to the boots of the 
petitioner, the manner in which they were 
kep't of inaccuracies, erasufres, interline- 
ations, and defects therein, etc, as is above 
stated. The questions asked in. his cross- 
examination, to which he pleads his privi- 
lege, do not in any manner affect his testi- 
mony in relation to the books. They speak 
for themselves. He has only testified to 
their present condition, as he finds them, and 
has given his opinion as an expert in book- 
keeping, as an accountant, etc.; also his 
conclusions founded upon facts derived from 
such examinations. 

[After a careful examination of the rules 
of law applicable to this case of the national 
and state courts, and of various authorities 
both in this coimtry and in Europe, I am 
of the opinion: 1st. That the greatest lati- 
tude should be allowed on a cross-examina- 
tion, and such latitude rests in the soimd 
discretion of the court; and that the witness 
must answer all questipns pertinent to the 



issues being tried, unless such questions come 
within the rule of privileged questions, of 
which the witness may avail himself. 2d. 
That these questions do come within said 
rule, that the witness has properly pleaded 
hi^ privilege under oath, has brought him- 
self within the rule, and should not be com- 
pelled to answer them, as he swears that the 
truthful answer thereunto would tend to de- 
grade him, etc. 3d. That the answer to the 
questions, though they should tend to the 
utter ruin of the moral character of the wit- 
ness, and showed the commission of oflEenses 
involving acts of the greatest moral turpi- 
tude, could not in any manner benefit the 
petitioner, as the testimony of the witness 
relates only to the present condition of the 
books of the commissioner, and his opinion 
based upon their present condition, as by 
section 44 of the bankrupt act, the court has 
to pass upon all the facts as they appear from 
said books. 4th. That the questions are priv- 
ileged, and I hold that the witness need 
not answer the questions.] 3 

BLATGHFORD, District Judge. As the 
question did not relate to any matter of fact 
in issue, or to any matter contained in his 
direct testimony, and as a truthful answer 
to it would tend to degrade him, he was not 
bound to answer it 



Case No. 8,313. 

In re LEWIS. 

[2 Hughes, 320; 8 N. B. R. 546; 21 Pittsb. 
Leg. J. 77.] 1 

District Court; W. D. Virginia. 1873.2 

Bankruptct — Pabtnekship — Partnjekship Cred- 
itors—Individual Assets and Creditors 
— Equitable Rule. 

Section 36 of the bankrupt act [of 1867 (14 
Stat 534)] only applies to distribution of part- 
nership and individual assets remaining after 
the- satisfaction of liens thereon. And a cred- 
itor of a partnership having a lien on both the 
partnership and individual assets of the mem- 
bers may resort to either fund f-or payment, at 
his option, unless there are creditors having 
liens only on the individual fund, when the 
equitable rule as to two funds will apply, and 
the partnership creditor must first exhaust the 
partnership fund. 

[Cited in Re Sandusky, Case No. 12,308.] 

The land owned hy the bankrupt individu- 
ally, and deeded to him individually, hav- 
ing been sold by the assignee, the proceeds 
of that land are now claimed under a judg- 
ment first in order, obtained by Lanier & 
Co. against Lewis & Adams (in which part- 
nership the bankrupt was a member) on a 
partnership debt; also by.an individual credit- 

3 [From 3 N. B. R. 621 (Quarto, 153).] 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission. 
21 Pittsb. Leg. J. 77, contains only a partial 
report] 

2 [Affirmed by the circuit court; case unre- 
ported.] 
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or of Lewis, whose judgment is subsequent 
in time to the first 

The counsel for the partnership creditor con- 
tended: First. A debt against a partnership 
was joint and several, was the debt of each 
partner, and could be made out of the pro:^er- 
ty of either. 3 Leigh, 548; 7 Leigh, 594; Colly. 
Partn. Second. That the judgment of the 
partnership creditor was a lien on all the 
lands of L. & A. from its date. Code Va. 
1860, p. 77, ■§ 6, and cases referred to in 
note. Third. That the 36th section of the 
bankrupt law provides for the distribution 
of the assets of the bankrupt arising from 
the sale of unincumbered property, and does 
not impair the lien of a judgment, as in a 
court of equity such distribution would be 
made preferring partnership and individual 
creditors where the proceeds arise from un- 
incumbered property, yet when liens have 
been acquired before distribution is asked, 
those liens must be respected and dischar- 
ged in full before distribution can be made, 
4 Johns. Ch. 692, 620; 2 Hare & W. Lead. 
Cas. p. 312; 6 Barb. 470; 13 Grat 615; 22 Pick. 
450; 16 Piclc 572. Particularly, Straus v. 
Kerngood, 21 Grat 584. 

The counsel for the individual creditor in- 
sists that the 36th section did away with 
the liens; that the individual property must 
go to the payment of this individual debt, 
though that property was incumbered by a 
prior judgment. 

E. E, Bouldin and L H. Guy, for partner- 
ship creditors. 

Messrs. Barksdale, Dabney, and others, for 
individual creditors. 

RIYES, District Judge. On consideration 
whereof, the court is of the opinion that al- 
though in the distribution of the general as- 
sets of a bankrupt the partnership assets 
are to be first applied to the partnership 
debts, and the individual assets of any sep- 
arate partner first applied to his individual 
debts according to the terms of .the bank- 
rupt law, yet when a judgment has been 
obtained by a partnership creditor against 
the members of a concern, such judgment 
operates as a several lien against the real 
estate of each partner, and if prior in point 
of time to a judgment obtained against an 
individual partner by an individual creditor 
of such partner, is to be preferred to such 
subsequent judgment; but the court is further 
of the opinion that when such partnership 
creditor can get satisfaction of any part of 
said judgment out of the partnership assets, 
the pro rata distribution to which such part- 
nership creditor is entitled out of the partner- 
ship fund shall be first applied as a credit 
on said judgment against the separate part- 
ner in relief of the fund of such separate 
partner for the benflt of the separate cred- 
itor. 

Upon appeal the foregoing decision was af- 
firmed by Bond, Circuit Judge. [Case unreport- 
ed.] 



Case Wo. 8,314. 

In re LEWIS. 

[14 N. B. R. 144.] t 

District Court, S. D. New York. Oct., 1874. 

BANKRUPTor —CoMPosiTiox— Satisfactokt Bosd. 

A resolution of composition, which provides 
that the payment shall be guaranteed by a sat- 
isfactory bond to certain persons, as a commit- 
tee of creditors, may be confirmed. 

[In the matter of Solomon Lewis and oth- 
ers.] 

James Dunn, for debtors. 

BLATCHFORD, District Judge. The res- 
olution of composition in this case, after pro- 
viding for a composition of thirty-seven and 
a half cents on the 'dollar, to be paid in cash, 
as follows: one-half in sixty days after the 
filing of the statement and the recording of 
the composition, goes on to provide that such 
payment shall be guaranteed, by the giving 
of a satisfactory bond in the penal sum of 
twenty thousand dollars, to three persons 
who are named in the resolution, and are 
stated therein to be the committee appointed 
by the creditors in the investigation of the 
affairs of the debtors, within five days after 
the filing of the statement, and the recording 
of the resolution. This is a suflacient pro- 
vision. It must be understood from it that 
the bond is not only to be given to the thi-ee 
persons named, but is to be satisfactory to 
them, and that they and they alone are to 
decide upon its satisfactory character. This 
obviates the objection in the case of In re 
Reiman [Case No. 11,673], to the confirmation 
of the resolution of composition in that case. 



LEWIS, In re. See Cases Nos. 8,527 and 8,- 
528. 



Case No. 8,315. 

V. LEWIS. 

[1 Brunner, Col. Cas. 27; s 2 Hayw. (N. C.) 
346.] 

Circuit Court, D. North Carolina. June Term, 

1805. 
LIMITATION'S— Running of Statute during War. 

The statute of limitations was suspended dur- 
ing the continuance of the war as to alien ene- 
mies disoualified to sue in our courts. 

PER CURIAjVL The act of 1715, whilst it 
was unrepealed, was suspended from its 
usual operation by the acts disqualifying Brit- 
ish adherents to sue in our courts. It did not 
begin to operate as to such persons till the 
end of the war, and then if the seven yeai-s 
were not completed before it was repealed by 
the act of 1789 [1 Stat. 73], no bar could ever 
be operated xmder it. Lewis, the testator, 

1 [Reprinted by permission.] 

2 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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<liea in 1780; between the end of the war and 
1789 were not seven years. The demnrrer to 
the plea, stating these facts, and relying upon 
the act of 1715, must he allowed. Plea held 
gcod. 



LEWIS (ADAMS v.). See Case No. 60. 

Case "No. 8,316. 

LEWIS et al. v. iBAIBD et al. 

[3 McLean, 56.] i 

Circuit Court, D. Ohio. July Term, 1842. 

Pleadikg in Equity — Answer in Sdpport op 
Plea — Different Defences — Assignment of 
Eqditt — Recokt>ation — Lost Deed— Copt op 
Deed— Capaoitt to Convey — Presumption as 
to Old Assignment — Statute of Limitations 
—State CLAur. 

1. There must be an answer denying the 
fraud charged in the bill, in support of the plea. 

2. The answer being broader than the plea, 
overrules it. 

3. Fraud must be denied in the plea as well 
as in the answer. 

4. Where one defence is made by the plea, 
and another by the answer, the plea will be or^ 
dered to stand for an answer. 

5. The ordinance of 1787 regulates the form 
of conveyance of real estate. 

[Cited in Reed v. Kemp, 16 111. 451; Churchill 
V. Little, 23 Ohio St 308; Tarbell v. West, 
86 N. Y. 288.] 

6. An equity may be assigned or transferred 
in any form not prohibited by law. 

7. Though an equity be conveyed, under the 
forms of .a legal right, it does not change the 
title. 

8. The recordation of a deed, conveying an 
equity only, would not be noticed under the law. 

[Cited in Peterson v. Mississippi Valley Ins. 
Co. 24 Iowa, 498.] 

' 9. A record of a deed in Kentucky, for lands 
in Ohio, is no notice to a subsequent purchaser. 

10. A copy of such record is not evidence. 

11. The contents of a deed, destroyed by ac- 
cident, may be proved by parol. 

12. Where there has been a great lapse of 
time, strict proof of a destroyed deed, under 
which parties have claimed, may be dispensed 
with. 

13. The recording of a copy of a deed in this 
state, can have no effect. 

14. Where any act has been done by the trus- 
tees, under a trust deed, it is evidence of an ac- 
■ceptanee of the trust. 

15. An agency must be proved to bind the 
parties interested. 

16. A trustee is presumed to act for the bene- 
fit of his cestui que trust 

17. Under certain circumstances he may con- 
vey to an innocent purchaser for a valuable 
consideration. 

18. No greater interest can be conveyed by 
the grantor than is vested in him. 

19. It is said that a deed is to be construed 
most strongly against the grantor. The reason 
for this rule is not perfectly satisfactory. 

20. In esplaining an instrument all the parts 
of it must be taken together. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



21. Less strictness in the description of the 
property is required in a contract to convey, 
than in a deed of conveyance. 

22. There being no proof of indebtedness by 
the grantor, the trust deed cannot be held 
fraudulent 

23. Occasional insanity arising from intem- 
perance, not sufficient to set aside a contract. 

[Cited in McMeehen v. McMechen, 17 W. Va. 
683.] 

24. An assignment of a military warrant, un- 
der which a claim has been asserted for many 
years, may be presumed to be genuine, and to 
have been made for a valuable consideration. 
After the lapse of nearly half a century, the 
consideration for such a contract cannot be ex- 
pected to be clearly established. 

25. A deed executed by an executor under a 
will before the- emanation of the patent can 
convey no legal title. But if the patent issue in 
the name of the executor, it operates in favor 
of the prior conveyance by way of estoppel. 
And this effect follows, whether the will au- 
thorises the executor to convey or not. 

26. A warranty is limited by the nature of 
the estate conveyed. It must have an estate 
upon which to operate. 

27. A deed must have upon its face all the 
requisites of a valid instrument. 

28. Where a deed conveys title, a warranty 
can never operate by way of estoppel. 

29. Where an interest passes under the deed 
there can be no estoppel. 

30. The statute of limitations, under the de- 
cision of the supreme court of Ohio, bars the 
heirs of a non-resident, by an adverse posses- 
sion of twenty years, during the life of the an- 
cestor. But lapse of time will operate as a 
bar, against a non-resident, under certain cir- 
cumstances, although the statute does not run 
against him. 

31. Chancery will always refuse its aid 
against conscience where tie demand is stale 
and there has been great negligence. 

[Cited in Connecticut Mut. Ins. Co. v, Athon, 

78 Ind. 17.] 
[See Baird v. Byrne, Case No, 757.] 

In equity. 

OPINION OF THE COURT. In their 
bill the complainants set up a daim to 
a certain tract of land, in possession of the 
defendants, and to which they claim 
title; and a decree for the title and posses- 
sion is prayed. It seems that General 
Robert Lawson, the ancestor of the com- 
plainants, having served in the Virginia con- 
tinental line in the revolutionary war, receiv- 
ed for his services a military warrant No. 
1721, for ten thousand acres of land; which, 
before the 4th June, 1794, was located in the 
Virginia military district, in this state, in 
tracts of one thousand acres each; under the" 
following numbers of entries. 1704, 1705, 
1706, 1707, 1714, 1715, 1716, 1717, 1718, 1719. 
On the 4th June, 1794, as the bill states, an 
indenture of thi-ee parts was entered into be- 
tween Robert Lawson of Fayette county, Ken- 
tucky, of the first part, Sarah his wife of 
the second part, and James Speed, George 
Thompson,' Joseph Crockett, and George 
Nicholas of the third part, which was duly 
signed and delivered; and which for the con- 
siderations therein expressed, conveyed to the 
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said pai-ties of the third part, and to their 
heirs, executors, administrntors and assigns 
of them, their survivors and survivor, one 
hundred and fifty acres of land on which 
LaTvson then lived; "also two thousand acres 
of military land situated on White Oali Creek, 
on the north west side of the Ohio, being the 
land mentioned in the first entry made for the 
said Lawson on the surveyor's hooks;" and 
also among other real and personal estate, 
"five thousand acres of land on the north west 
side of the Ohio, heing part of the land ob- 
tained by the said Lawson for his military 
seiTices, and part of ten thousand acres which 
have been laid off ia lots of one thousand 
acres each, and being the last entries made in 
the name of said Lawson." To have and to 
hold the lands, &e. to them the said James 
Speed, George Thompson, Joseph Crockett 
and George Nicholas, their heirs and assigns 
forever; and to the survivors and survivor of 
them, their heirs and assigns forever; upon 
the special trust that they will permit the 
said Lawson and his wife, and the survivor; 
and the said Sarah, if she should again sep- 
arate from her husband, to use, occupy, pos- 
sess and enjoy during their natural lives, and 
the life of the survivor, under the excep- 
tions above stated, the one hundred and fifty 
acres of land in Fayette county, &e.; and 
that they will convey the same to whom she 
may appoint, by any instrument of writing 
undei* her hand, and attested by one witness, 
subject, &c, and also that they will "con- 
vey the two thousand acres of land on White 
Oak Creek, to either of the sons of the mar- 
riage to whom the said Sarah shall direct ; un- 
less the trustees shall judge it proper to dis- 
pose of any part or parts of the said tract for 
the use of the family." &c,, and the trustees 
were authorised to convey, as specified, to the 
children of the said Lawson, in different par- 
cels, the five thousand acres. And the said 
Lawson covenanted with the trustees that he 
would at no future time, "offer any personal 
violence or injury to his wife, and that he 
would abstain from the intemperate use of 
eveiykind of spirituous liquors, and that if he 
should any time thereafter again offer any 
personal violence or injury to his wife, the 
trustees were authorised to dispossess him of 
the hundred and fifty acres of land," &e. 
Entries 1707 and 1714, the complainants aver, 
covered the two thousand acres conveyed by 
the above deed; and that the five thousand 
acres conveyed were covered by entries 1718, 
1719, 1704, 1705 and 1706. 

On the 16th August, 1796, Lawson made 
an assignment to one John O'Bannon, of 
three thousand three hundred and thirty-three 
and one-third acres, of the part of his war- 
rant which had not been surveyed, for value 
received. This assignment is charged to have 
been without consideration, and when the 
mind of Lawson, by intemperance, was ren- 
dered unfit to make a contract, and notice of 
the trust deed hy O'Bannon is averred. That 
on the 25th August, 1796, O'Bannon, well 



knowing that the aforesaid entry of 1707, had 
been conveyed by the trust deed, fraudulently 
withdrew it, and re-entered, in his own name, 
965 acres, under the same number, on the 
waters of Straight creek. This is the tract 
in controversy in this suit O'Bannon having 
obtained the plat and certificate, deposited 
them, before the 12th February, 1799, in the 
department of state, and applied for a patent. 
That the trustees, by their agent, Joshua 
Lewis, entered, on the above day, a caveat 
against the issuing of a patent on this fraud- 
ulent proceeding. And afterwards, on the 9th 
Jlay, 1811, the department of state suspended 
the further issuing of patents on the warrant 
of Lawson. Lawson and wife remained to- 
gether but a short time after the execution of 
the trast deed. Mrs. Lawson went to Vir- 
ginia, where she died, in 1809, never having 
appointed, as provided by the trust deed, to 
whom conveyances should be made. Lawson, 
in 1800, was taken to Virginia, and remain- 
ed in Richmond, supported by charity; his 
mind and body being in a most deplorable con- 
dition, until his death, which took place four 
years before the death of his wife. In 1800, 
George Nicholas, one of the trustees, died; 
and some time afterwards James Speed and 
Joseph Crockett, also, died; by which the 
trust estate vested in George Thompson, the 
survivor, and his heirs. On the 22d March, 
1834, George Thompson died, and left George 
0. Thompson, one of the complainants, his son 
and only heir at law, in whom the trust estate 
became vested. Various disabilities, and non- 
residence, are alleged in the bill, as an ex- 
cuse under the statute of limitations and the 
lapse of time. John O'Bannon died in Janu- 
aiy, 1812, having made a will, and appoint 
ed Robert Alexander, Esquire, and George T. 
Gotten, his son-in-law, executors. And on the 
21st of December, 1816, Gotten fraudulently 
and with full notice of the trust deed, the 
biU alleges, obtained a patent, from the gen- 
eral land office, in his own name, "as exec- 
utor of the last will and testament of the said 
John O'Bannon, in trust, for the uses and 
purposes mentioned in his will, for the tract 
of 965 acres." O'Bannon left several devisees, 
who are not within the jurisdiction of this- 
court. 

Some years before the emanation of the pat- 
ent. Gotten, as executor, conveyed the land 
to William Lytle, who had purchased it from 
O'Bannon, in his life time. Gotten died, tes- 
tate, some time after he obtained the patent. 
The defendants plead in bar, that they are 
purchasers from Lytle, and those claiming 
under him, for a valuable consideration, with- 
out notice, and they exhibit their deeds, &c. 
They also file an answer in support of their 
plea, in which the fraud alleged in the bill, 
and all facts going to show equity in the 
claim of the complainants, are denied. And 
in an amended answer they set up in bar the 
statute of limitations and lapse of time. The 
complainants took issue on the plea, and filed 
a general replication. 
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The first question arises on the state of the 
pleadings. The answer is not only full to 
the whole merits of the bill, but it sets up 
new and substantive defences: the statute 
of limitations and lapse of time. The bar al- 
leged in the plea is a bona fide purchase for 
a valuable consideration without notice. 
There is some confusion in the authorities 
and in the elementary treatises, as to the ex- 
tent and effect of an answer in support of a 
plea. In a note in Mitf. 240, it is said, "that 
in the cases in the court of exchequer, it 
seems to have been supposed that the answer 
In support of the plea overruled the plea. 
But an answer can only overrule a plea, 
where it applies to matter, which the defend- 
ant, by his plea, declines to answer, demand- 
ing the judgment of the court, whether by 
reason of the matter stated in the plea, he 
ought to be compelled to answer so much 
of the bill." In such a ease, the answer be- 
ing broader than the plea, overrules it. Story, 
Eq. PI. 532. Where fraud is alleged in the 
bill, it should be denied in the plea, and also 
in an answer in support of the plea. The 
complainant is entitled to the oath of the de- 
fendant, and If the answer do not deny the 
fraud, the plea may be overruled absolutely, 
or only as an immediate bar, saving the 
benefit of it to the hearing of the cause. 
Story, Bq. PL 536/537. But the objection 
here Is, that the answer sets up a different 
defence from that made in the plea. In 
Story, Eq. PI. 537, 538, it is said, "if one de- 
fence is made by the answer, and another 
by the plea, the plea will be ordered to 
stand for an answer." In such case, the plea 
is considered as a part of the answer, and, 
with leave of the court, may be excepted to. 
Story, Eq. PL 543. As the answer in this 
ease brings the plea clearly within the rule 
stated, it must be considered merely as a 
part of the answer. 

The complainants rest their right mainly on 
the trust deed; and it is necessary to in- 
quire into the execution and effect of that 
deed. The ordinance of 1787 for the govern- 
ment of the Northwestern Territory, pro- 
vides, that "real estate may be conveyed by 
lease and release, or bargain and sale, sign- 
ed, sealed and delivered by the person being 
of full age in whom the estate may be, and 
attested by two witnesses, provided such 
conveyance be acknowledged, or the execu- 
tion thereof duly proved, and be recorded 
within one year after proper magistrates, 
courts and registers shall be appointed for 
that pui-pose." Under this law, the deed of 
trust is alleged to have been executed. The 
provision in the ordinance refers to the legal 
and not the equitable conveyance of real 
estate. An equity like the one in question 
could be conveyed by an assignment on the 
warrant, or on a separate paper, as well as 
by a deed containing all the solemnities re- 
quired by the ordinance. Lawson had only 
an equitable title arising from entry, to the 
Ohio lands named in the trust deed. That 



deed, if duly executed, conveyed to the trus- 
tees the title which Lawson had in these 
lands; but the character of the instrument 
could convey no higher or better title than 
he possessed. The lands in Kentucky and in 
Virginia, which the deed purported to con- 
vey, may have been conveyed in fee; the fee 
at the time being vested in the grantor. 
But this can have no effect, either as regards 
the proof of the instrument In this case, or 
the interest assigned to the Ohio lands. An 
individual having merely an equitable inter- 
est in land, may convey that interest by a 
deed duly acknowledged; but such an in- 
strument, not purporting to convey the land 
in fee, but an equity, is not within the stat- 
ute or ordinance, and consequently is not 
proved by an acknowledgment, as a convey- 
ance in fee. Such a deed, if duly recorded, 
would not be constructive notice under the 
statute. If a deed on its face purport to 
convey land in fee, or for a term of years, 
perhaps, though the grantor has no interest 
in the land, yet the execution of the instru- 
ment may be proved by its acknowledgment 
It is within the law, and Its .signing and 
delivery are proved in the same mode as an 
operative instrument. 

The land in controversy, it is alleged, is 
covered hy the description in the trust deed 
of "two thousand* acres of military land sit- 
uate on White Oak creek, on the northwest 
side of the Ohio, Toeing the land mentioned 
in the first entry made for the said Lawson, 
on the surveyor's books." This land the 
trust deed purports to convey. But how is 
it conveyed. In fact and in form the equity 
only is conveyed. It was "all the interest 
the grantor possessed," and. he describes it 
by a reference to the "entry on the survey- 
or's books." There is no covenant of seisin, 
nor any expression in the deed which shows 
an Intention to convey any other interest in 
the land, except that which resulted from an 
entry. But if the deed were a conveyance in 
fee of these military lands, a record of it in 
Kentucky, though duly certified, would not 
make the copy evidence in this state. The 
deed is required to be recorded in this state, 
after it has been duly acknowledged, and a 
certified cop;^ of the record thus made is evi- 
dence under the statute. The recording of 
the deed, therefore, in Kentucky, if clearly 
shown, would not make either a certified or 
sworn copy from the record evidence. The 
original being lost, a sworn copy of it is the 
next best proof. 

From the depositions of Fielding L. Tur- 
ner, and others, there is reasonable proof of 
the loss of the original trust deed. The re- 
corder's office where it was deposited for 
record was burnt before 1806, and it is 
highly probable that that deed, with many 
others, was destroyed. The above witness 
was deputy clerk In the office where the deed 
was deposited, and he states that he saw the 
original deed, which was in the hand writing 
of George Nicholas. He says the parties to 
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that deed, and the witnesses, are now dead. 
A copy of the deed in the hand writing of 
Colonel Nicholas is in evidence, and it agrees 
substantially with the deed which has been 
copied from the Fayette records. That deed, 
from the records of the Fayette county 
coui-t, appears to have been acknowledged 
and proved by the subscribing witnesses, be- 
fore it was recorded. Lawson's letters refer 
to the deed, and also the letters of George 
Nicholas, one of the trustees. These and 
other references are not only to the existence 
of the deed, but to an important part of its 
contents. A copy of the deed was filed in 
the department of state, at the time the 
caveat was entered. It has now been near- 
ly half a century since the deed purports to 
have been executed. The evidence does not 
come strictly within any of the defined rules, 
as to the proof of lost instruments; but we 
think the facts and circumstances adduced 
create a strong probability that the deed 
was executed; and that its contents are 
truly stated in the copies certified. No ef- 
fect can be given to the record of the deed 
in Hamilton county, of this state. That rec- 
ord was made, not from the original deed 
but a copy, and consequently the record is 
invalid for any purpose. It does not appear 
at whose instance this copy was recorded. 
Did the trustees accept the trust. As their 
signatures were affixed to the trust deed, the 
presumption is that they Bid. At least they 
co-operated in the execution of the deed from 
which their powers were derived. And in 
a letter to Gen. Lawson, dated nearly two 
months after the trust deed was executed, 
George Nicholas, one of the trustees says, 
in reference to a proposition to sell two 
thousand acres of the Ohio lands, in the 
trust deed, "if I had it in my power and was 
ever so well disposed to do it, I should only 
have one voice in four as to the disposal of 
the 2000 acres of land, which is all that the 
trustees have any power over." "It is my 
opinion that it ought by no means to be ap- 
plied to answer current expenses, because 
if it is, it must necessarily soon be exhaust- 
ed; but that when the title is completed, 
and the value of the land increased, that it 
may be sold," &c. And he says "I will show 
your letter to the other gentlemen." From 
this it would seem that the writer not only 
recognised the trust, but so far as his ad- 
vice would go, acted under it. And he prom- 
ises to show the letter to the other trustees. 
But beyond this, there is believed to be no 
evidence that the trustees acted under the 
deed. Lewis represented himself as the agent 
of the trustees, in entering the caveat in the 
department of state. But there is no evi- 
dence of this agency, James Speed, one of 
the trustees, states that "the caveat entered 
in his name and others, as trustees of Gen. 
Lawson, against issuing of grants, &c., had 
been entered without his knowledge or con- 
sent. That he never did act or intended to 
act as trustee." The consideration named 
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in the trust deed was, that the wife of Law- 
son consented again to live with him, and 
also that she and George Nicholas consent- 
ed to release him from his covenants in a 
certain deed previously executed, and in con- 
sideration of five shillings," &c. 

The principal object of the trust deed was, 
to procure a reconciliation between Lawson 
and his wife, and preserve harmony in the 
family. But it seems that this effort, like 
the previous ones, proved abortive. In a 
short time the parties again separated, and 
Mrs. Lawson went to Virginia. From the 
time of this separation it does not appear 
that either the trustee, General or Mrs. 
Lawson, took any action under the trust 
deed. The great object of the deed having 
failed, it seems to have been lost sight of by 
all the parties to it. As the act of Lewis, 
in entering the caveat, has been disavowed 
by one of the trustees, their authority to do 
the act cannot be presumed. But it is in- 
sisted that the trust having vested, the neg- 
lect or unfaithfulness of the trustees shall 
not prejudice the cestui que trusts. The es- 
tate having passed by the trust deed, can- 
not be divested, except by an instrument of 
equal solemnity. Except where the trustee 
conveys the estate to an innocent purchaser 
for a valuable consideration, without notice 
of the trust, it is a well settled principle, 
that he can do no act to the injui-y of his 
cestui que trust. If he sell the estate the 
cestui que trust may set aside the sale, de- 
mand the purchase money or claim the prop- 
erty, to the purchase of which, the money 
may have been applied. And the principle 
is also clear, that where an estate is convey- 
ed in fee, the destruction of the deed or any 
other act, short of a reconveyance, cannot 
revest the title in the grantor. But how 
does this doctrine apply to the case under 
consideration. No fee was conveyed by the 
deed of trust, as regards the Ohio lands. 
A mere equity was all that Lawson possess- 
ed, and, consequently, all that the deed 
could pass. Its mode of transfer was not 
regulated by statute. It could be assigned 
by the trustees, or reassigned by them to 
Lawson, by writing, in any form which the 
parties might choose; or, there being no 
statute of frauds, by a parol contract. This 
equitable title, then, which vested in the 
trustees, under the deed, is not governed by 
the principle of law adverted to. That prin- 
ciple applies exclusively to a conveyance of 
the legal title. The deed of trust describes 
the land as "two thousand acres of military 
land, situate on White Oak creek, on the 
north-west side of the Ohio, being the land 
covered by the first entry on the surveyor's 
books," «S:c. Now, it does not appear that 
Lawson had any lands situated on "White 
Oak creek," as here described. At least, it 
very clearly appears, that the land claimed 
by the defendants, is not on or near "White 
Oak creek;" nor is there an entry of Law- 
son for two thousand acres. And on this 
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ground, the defendants contend, that the 
land described in the deed, is not the land 
claimed by them. 

There is no rule, in favor of which a great- 
er number of authorities may be cited, than 
that a deed is to be construed most strongly 
against the grantor. The reason is, that 
the person who makes the conveyance, is 
presumed to weigh and fully comprehend the 
wox'ds used in it. This rule has always ap- 
peared to me, to be better sustained by au- 
thority, than by sound reason. I cannot 
see why a deed of conveyance should receive 
a different construction, from any other in- 
strument under seal. In England, the deed 
is prepared by the grantee. In this country, 
the practice is, generally", different. The in- 
tention of the parties, both as to the inter- 
est conveyed, and the property, is to be as- 
certained by the language of the instrument. 
It must be looked at in all its parts, as one 
part may explain another. If there be a la- 
tent ambiguity, it may, in most cases, be ex- 
plained Jiy parol; but if the uncertainty 
arise upon the face of the deed, it cannot be 
explained. It would be difficult to sustain 
the trust deed, as a conveyance of the Ohio 
lands, in fee simple. To do this, proof must 
be made that Lawson had no other military 
lands north-west of the Ohio, except those 
located under his warrant for ten thousand 
acres. And as the entries under that war- 
rant were made for separate tracts, of a 
thousand acres each, and the deed is for two 
thousand acres, "being the land mentioned 
in the first entry made for the said Lawson, 
on the surveyox-'s books," it must be proved 
that by the word, entry, enti-ies were meant. 
This would be to introduce parol proof, as 
regards the situation of the land and the de- 
scription of the title, in contradiction of the 
deed. It is believed that no case can be 
found to sustain this proof. But, it is un- 
necessary to decide this particular question. 
As regards the land in controversy, the trust 
deed cannot be considered as conveying any 
thing more than a simple equity. And In 
the relation it bears to the present suit, it 
may be regarded as a contract to convey, 
rather than a conveyance in fact. In the 
bill the complainants set out the description 
of the titlej and the situation of the two 
thousand acres of land, as given in the 
deed, and aver that it is the same land as 
covered by 'entries, Nos. 1707 and 1714. And 
other circumstances are referred to in the 
bill, which conduce to sustain this averment. 
At the time this equity was assigned to the 
trustees, the situation of the land must have 
been imperfectly known by Lawson. The 
country where it was located, was new, and 
but little explored except by surveyors; and 
it is not probable that Lawson had been on- 
the ground. The books of the principal sur- 
veyor afford evidence of no entries made in 
the name of Lawson, except by virtue of 
the warrant for ten thousand acres. And 
the same instrument conveys to the trustees 
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"five thousand acres of land on the north- 
west side of the Ohio," "being part of the 
land obtained by the said Lawson for his 
military services, being part of ten thousand 
acres, which have been laid off in lots of one 
thousand acres each," &c.; from which there 
would seem to be little doubt, that the tract 
of two thousand acres intended to be as- 
signed, was located under the above war- 
rant. Indeed, it is probable that the word 
entry, instead of entries, was an error of 
the draftsman of the deed. It is the prov- 
ince of a court of equity to relieve from acci- 
dent or mistake, and give effect to the in- 
tention of the parties. Upon the whole, 
without going into a detailed consideration of 
the facts and circumstances relied on by the 
complainants, we are brought to the conclu- 
sion, that the averments in the bill, as to the 
location of the two thousand acres, are sus- 
tained; and that on principle, viewing the 
bill as setting up an equity against the de- 
fendants, the evidence is admissible. From 
the foregoing considerations, the trustees must 
be held as vested with the equitable title 
to the land in controversy, for the purposes 
specified, the 4th June, 1794, when the trust 
deed was executed. There is no proof of in- 
debtment by Lawson, which can make the 
trust deed void, as against creditors. 

The title set up by the defendants, will be 
now examined. The defendants' title orig- 
inated by an assignment of 3,333^ acres of 
his warrant, the 16th August, 1796, from 
Lawson to O'Bannon. This assignment is 
charged to have been made fraudulently, 
and without consideration. 

A great number of witnesses have testified 
as to the habits of Gen." Lawson. It seems 
he was intempei-ate before he left Virginia, 
and that this habit became much worse in 
Kentucky. Indeed some of the witnesses 
say that his indulgences in this way were so 
excessive, as to render him unfit to transact 
any kind of business. That after the last 
separation from his wife, he seemed to lose 
all respect for himself, his family and 
society. That he became utterly degraded, 
the associate of slaves; and was seen in the 
streets of Lexington imploring money from 
every person he met with to purchase spir- 
its. Other witnesses speak of him as al- 
ways intoxicated when he had the means of 
becoming so, but that when sober, which 
was sometimes the case, he was capable of 
transacting business. He was a lawyer by 
profession, and occasionally, as well after 
his removal to Kentucky as before it, was 
engaged in the practice of law. Daniel Fea- 
gins was an attesting witness to the assign- 
ment to O'Bannon. He has since died, but 
his hand writing is proved by his sons. 
Fielding Feagins and Edward. They both 
state that <3eneral Lawson was at their fa- 
ther's near Germantown, Mason county, 
Kentucky, a part of the summer of 1796. 
And the former, who is the elder, says that 
General Lawson, at that time, when sober. 
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was of a sound mind and capable of doing 
business of any kind. James McKinney, a 
witness, who in 1796 lived on the farm of 
Daniel Feagins, and in tlie summer of that 
year saw General Lawson at his house, says 
that when Lawson was sober he appeared 
to be a sensible, intelligent man, of good 
education. That he never saw or heard of 
any thing- to induce him to believe that 
Lawson was not as capable of transacting 
business, as any other man. The attempt to 
prove his insanity, about the time of taking 
the deposition of the witness, was the first 
intimation he ever had on the subject. 
Fielding Feagins also states that about forty 
years ago or upwards, he made a trip with 
General Lawson and his father to Louisville. 
They embarked in a small family boat at 
the place now called Maysville, putting their 
horses on board, and landed at the falls on 
the fourth morning after their departure. 
Their business, he says, to Louisville, was, 
to get a title to a piece of land purchased of 
Lawson, situated, now, in Brown county, 
Ohio. During their trip they had no spirits 
on board— General Lawson was perfectly 
sober; in good health and capable of doing 
any business. It is probable the assign- 
ment to O'Bannon was made at Louisville, 
as an assignment was made on the same 
day by Lawson to Daniel Feagins, of two 
thousand acres of the same warrant, to 
which Richard C.Anderson, the surveyor, who 
.resided near Louisville, was an attesting 
witness. This fact is pi-esumptive evidence 
that on the 16th August, 1796, Lawson 
was not deemed, by the surveyor, unfit to 
do business. Philemon Thomas, a witness, 
states, that Lawson came to his house in 
1795, 1796 or 1797, and offered to sell his 
military lands in Ohio; but the witness "re- 
fused to buy them, or to make any bargain 
with him, as he appeared to be insane." A 
short time afterwards the witness states 
there was a report in the neighborhood, that 
Daniel Feagins had purchased the lands. 

On looking into the whole evidence, and 
weighing it maturely, the fact of Lawson's 
insanity, at the time of the assignment, seems 
not to be established. When intoxicated he 
was undoubtedly incapable of transacting 
any business; and it is probable that he was 
intoxicated the greater part of the time in 
the summer of 1796. But when sober he 
was capable of business, and it appears 
from the statement of Fielding Feagins, that 
he was not intoxicated, and had not been 
for several days preceding the assignment 
of the two thousand acres to his father, 
wliich was witnessed by Anderson, As be- 
fore remarked, the assignment to O'Bannon 
was made on the same day. Fraud will 
not be presumed, though it may be proved 
by circumstances. But the circumstances in 
this case do not authorise an inference of in- 
competency on the part of Lawson to make 
the contract of assignment. Indeed the 
weight of evidence, as also the presumption 



of law, is against the position of the com- 
plainants. The attempt to discredit the l^ea- 
gins's by proving their conversations about 
the time their depositions were taken, and 
to show that Lawson was not at the house of 
Daniel Feagins, in the summer of 1796, as 
sworn by them, cannot, materially, affect 
their credibility. 

Was the assignment to O'Bannon made 
without consideration. In his letter to the 
Honorable Thomas Todd, filed in the gen- 
eral land oflace, O'Bannon alleged that he 
made the original entries under Lawson's 
warrant, and that that was the considera- 
tion on which he obtained the assignment 
for 3,3331/^ acres. The books of the principal 
surveyor do not show by whom these entries 
were made. But from an old file of orders 
for locations found in the surveyor's office, it 
appears that O'Bannon gave orders for the 
entry of numbers 1704, 1706, and 1707, as 
originally made. On the books, however, his 
name was not entered as the locator. It 
seems not to have been the practice at that 
time to state by whbm the entry was, in 
fact made. In a letter from General Law- 
son, dated Richmond, 27fh June, 1788, to the 
principal surveyor, he says, "I have waited 
with anxious expectation to hear from you 
on the subject of my land warrant put into 
your hands by Col. Ed. Corrington," "Gen. 
Stevens tells me he has lately received a let- 
ter from you, whereby you infoi-m him, that 
you must receive either so much cash, or a 
third of the land for sm-veying," &c. "I think 
a third very high, but under the scarcity of 
money at this day, I must prefer it to the 
demand in cash." 

A certificate is offered in evidence which 
purports to have been signed by Lawson, 
and dated at Richmond, 27th November, 
1802, which states that Major John O'Ban- 
non was the locator of his military land, and 
that, "by prior contract he was to have one 
third of ten thousand acres for his services," 
&c. To this certificate the names of two 
witnesses were signed. Bootwright, one of 
the witnesses, swears that he never sub- 
scribed the paper as a witness, and the other 
witness is dead, but there is no attempt to 
prove his hand writing. This certificate is 
not proved to be genuine, and, consequently, 
it cannot be considered as in evidence. On 
the 30th of July, 1794, in a letter to Colonel 
Nicholas, General Lawson says, "by the en- 
closed letter from Colonel Anderson, I am in- 
formed that the expenses attendant on the 
two surveys of one thousand acres each, 
amount to eight pounds fourteen shillings 
and sixpence, which he also informs me it is 
necessary should be paid previous to the de- 
livery of the plats." And he further re- 
marks, "as I have it not at present in my 
power to advance that sum in money, I 
should esteem it as a singular favor if you 
could accommodate the matter with him, and 
take out the plats," &c. "From what ilr. 
Massie informed me, I have much reason to 
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believe that more land of my ten thousand 
acres north-west of they Ohio, hath heen sur- 
veyed than has been returned and recorded 
in the surveyor's office, owing to Mr. Fox's 
death shortly after his return from his last 
. surveys in that quarter. But of this I expect 
to receive particular information shortly," 
&c. He proposed to authorise Col. Nicholas 
to sell some of his lands to indemnify him- 
self, should he advance the money. In his 
answer, Col. Nicholas declines making an ad- 
vance, hut promises to write to Col. Ander- 
son, the surveyor, that if he will forward the 
plats, he would become ultimately respon- 
sible for the money. There is no evidence of 
the payment of the above sum to the princi- 
pal surveyor. The letter of Lawson has un- 
doubtedly a strong bearing against the truth 
of the certificate overruled, and also against 
the assertion of O'Bannon to the general 
land office, that he was the original locator 
of the warrant. But the letter states no fact 
incompatible with the assertion of O'Bannon. 
It refutes by inference the allegation that 
the entries and surveys were made by him 
under a prior contract, for one-third of. the 
land. For if such a contract had been made, 
Lawson would have referred to it; as it can" 
scarcely be supposed that he would have for- 
gotten it The reference to the return of 
Fox, and his decease, would seem to create 
some doubt whether he might not have made 
some of the surveys. There is nothing, how- 
ever, specifically stated on the subject. In 
the absence of positive proof, our conclusion 
on this point must rest on circumstances. 
Lawson, in his letter to Col. Anderson, pro- 
posed to give one-third of the land called for 
by his warrant, for locating and surveying 
i1^ rather than a money compensation. It is 
proved, positively, that O'Bannon made three 
of the original entries in 1788. And it is a 
strong fact that one-third of the warrant was 
assigned by Lawson to O'Bannon. In all 
probability, this assignment was made at the 
land office, in the presence of the principal 
surveyor. The assignment made to Feagins 
on the same day, as before remarked, was 
witnessed by Col. Anderson. In his official 
capacity he recognized the right of O'Ban- 
non, under the assignment, a few days after 
it was made. That Lawson was competent 
to make the assignment, we have already 
decided. 

Now, in view of these facts, where does 
the probability lie? From the circumstances 
of Lawson, it is not probable that he ad- 
vanced the money. There is no evidence 
that any one else advanced it for him. He 
preferred giving one-third of the land to a 
payment in money; and so stated in his let- 
ter to the principal surveyor. And he' did 
transfer to O'Bannon one-third of his war- 
rant On the same day, Lawson receipted 
to Col. Anderson for a plat and certificate of 
two thousand acres of his Ohio military land. 
Since the assignment, nearly half a century 
has elapsed. The actors are all dead. Un- 



der such circumstances, can positive evidence 
of the payment of a consideration be reason- 
ably expected. The assignment upon its face 
is fair, and it purports to have been made 
for value received. Since it was made, 
O'Bannon, and those who claim imder Mln, 
have continually asserted their claim. In 
an ordinary case, the assignment alone would 
be satisfactory. But in this case there is 
more than a presumption resting on the as- 
signment itself. Its validity is sustained by 
several leading circumstances. The answer 
which, in this respect, is responsive to the 
bill, declares that the assignment was made 
on a good and valuable consideration. The 
complainants impeach it on this ground, and 
to set it aside they must impeach it by evi- 
dence. That this point is not clear of doubt 
is readily admitted; but looking at the case 
as shown by the evidence, connected with 
the lapse of time, we are brought to the con- 
clusion that this assignment is not void for 
want of a consideration. That a consider- 
ation was paid is shown in a clearer point 
of view than could ordinarily be expected, 
in so remote a transaction. 

But it is contended that if the assignment 
were bona fide and for a valuable considera- 
tion, that it did not cover the land in con- 
troversy. And that it was a fraud in O'Ban- 
non to withdraw the entry 1707, made in the 
name of Lawson, and re-enter it in his own 
name. The assignment to O'Bannon purports 
to be of that part of the warrant to be sm-- 
veyed. All the entries had been made long 
before the assignment, but what part of them 
had been sm*veyed is not shown. By the as- 
signment. O'Bannon had a right to one-thkd 
of the entries made, and might in the ex- 
ercise of his discretion, withdraw any of 
them, not exceeding his claim, and re-enter 
them in his own name. He was limited to 
the entries not surveyed; but it does not ap- 
pear that entry 1707 had been surveyed. It 
appears that on the 25th August 1796, nine 
days after the assignment, O'Bannon having 
withdrajTn that entry, he re-entered nine hun- 
dred and sixty-five acres under the same num- 
ber in his own name, on the waters of 
Straight creek. If entry 1707 had been sur- 
veyed, it is not perceived, from the evidence 
in the case, how that fact could affect the 
defendants. On the 4th January, 1812, O'Ban- 
non sold the entry 1707 and survey of nine 
hundred and sixty-five acres, as the answer 
alleges, for a valuable consideration, to "Wil- 
liam Lytle, and gave him a bond for a gen- 
eral warranty deed. In the early part of 
1813, O'Bannon died; having made a will 
and appointed Robert Alexander and George 
T. Cotten his executors. The will was proved 
before the county court, of Woodford, Ken- 
tucky, at April term, 1813; and bond having 
been given by Cotten, he was duly qualified 
as executor. The other executor did not qual- 
ify. Cotten, as executor, on the 16th of July, 
1813, conveyed to Lytle, by a deed of general 
warranty, Uie above land, and on the 21st of 
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the same month and year, Lytle sold the land 
to Samuel McConaughy, and executed to him 
a deed of general warranty. From McCon- 
aughy deeds were executed to the other de- 
fendants, or to those through whom they 
claim, at different times, for parts of the 
same tract On the 21st of December, 1816, 
Gotten obtained from the genei-al land office 
the patent for the nine hundred and sixty-five 
acres in his own name, as "executor of the 
last will and testament of O'Bannon, de- 
ceased, and to his heirs in trust for the uses 
and purposes mentioned in the will, &c." 

It is contended that the patent was fraud- 
ulently obtained by Gotten. But fraud is not 
proved. The caveat had been entered by 
Lewis, as the agent of the ti-ustees, but as it 
now seems, without any authority on their 
part; and on invfestigation the patent was 
issued after it had been suspended for many 
years. No step seems to have been taken by 
the trustees to procure the patent in their own 
names in trust, or to prevent its being is- 
sued to Gotten. 

The deed from Gotten to Lytle, it is con- 
tended, as a conveyance, was wholly inopera- 
tive and void. At the time that deed was ex- 
ecuted the fee of the land was in the govern- 
ment; and of courss it could not be conveyed 
by the deed. But the year before its execu- 
tion McConaughy took possession of the land 
as purchaser fi-om Lytle, so that there was 
not only no adverse possession at the time 
the deed was executed, but the possession 
was under the right intended to be perfected 
by the deed. It must be admitted that the 
will of O'Bannon does not specially authorise 
his executors to convey land, which he had 
previously sold. The words of the will are, 
"all other property as above mentioned, (in- 
cluding lands) to be sold and settled by my 
executors, with power to collect, sue, &c." 
O'Bannon's will was not proved and record- 
ed in this state, as required by the 12th and 
13th sections of the act of the 10th February, 
1810, which gives effect to wills made out 
of the state, relating to real property with- 
in it. 

The other objection to this deed, that the 
conveyance was by one executor, when two 
were appointed, it is unnecessary to examine; 
as the will gave no authority to convey the 
land in question. Although the c^eed of Cot- 
ten, when executed, did not operate as a con- 
veyance of the land, yet it is contended that 
as the patent was subsequently issued, effect 
by way of estoppel was thereby given to the 
general warranty in the deed. 

On the part of the complainants it is con- 
tended, that the deed being void and inopera- 
tive, as a conveyance, the covenant of general 
warranty annexed to it, is also void. Co. 
Litt. 365a. That a warranty must have an 
estate whereupon it may work in the begin- 
ning. Co. Litt. 3TSa. 4 Cruise, Dig. 294, § 
16, pt 3. That a warranty doth not give a 
right, but bindeth only a right so long as the 
same continueth. Co. Litt. 272a. That a war- 
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ranty itself cannot enlarge an estate. Co. 
Litt. 3S5b. That a warranty ceases on the 
expiration of the estate to which the war- 
ranty is annexed. Go. Litt 378a, note 1, 
That the estate being avoided, the warranty 
annexed to it is also avoided. Go. Litt 366b, 
367, 36Sa, 389a. From the view which the 
court have taken of this case, it is not es- 
sential that the doctrine of estoppel should 
be examined. But as much research and learn- 
ing have been shown in the argument of the 
complainants' counsel, it may not be Improp- 
er to consider the points above stated. That 
a warranty is limited by the natm-e of the 
estate conveyed, is unquestionable. And also 
that a warranty in a deed, void upon its face, 
is void. The warranty must have an estate 
upon which it is to operate, and a deed which 
does not purport to convey such an estate, 
though it contain a warranty, can never oper- 
ate by way of estoppel. "What is warranted? 
The title set out in the deed. And the deed 
must have upon its face all the requisites 
which the law requires. To make a valid con- 
veyance under our law, the deed must be 
sealed, and have two subscribing witnesses, 
&c. 

The argument of the eomplahaants is, that 
unless the deed operate as the transfer of 
some title or interest when executed to feed 
the warranty, it is no estoppel. Now the 
converse of this position is the true one. 
■Where a deed does convey title, the warranty 
can never opei"ate as an estoppel. In 4 
Cruise, Dig. 270, §§ 58, 59, it is said, "When 
an interest actually passes by a lien, there is 
no estoppel." "For the reason why estoppels 
were at any time allowed was, because other- 
wise, when the party had nothing in the 
lands, the deed must be absolutely void." 2 
Co. Litt 293, it is said, "that upon every con- 
veyance of lands, tenements, or hereditaments, 
as upon fines, feoffments, gifts, &c., releases 
and confirmations made to the tenant of the 
land, a warranty may be made, albeit he that 
makes the release or confirmation, hath no 
right to the land, &c.; but some do hold, that 
by release or confirmation, where there is no 
estate created or transmutation of possession, 
a warranty cannot be made to the assignee. "^ 
In note E, it is observed, "but the law is 
otherwise; for if A be seised of lands in fee, 
and B release to him, or confirm his estate 
in fee with warranty to him, his heirs and 
assigns, this warranty is good, and both the 
party and his assignee shall vouch." In the 
same book (page 486) it is said, "If the lease 
be made by deed indented, then are both par- 
ties concluded; but if it be by deed poll, the 
lessee is not estopped to say that the lessor 
had nothing at the time of the lease made." 
And under note L, "leases by estoppel are 
such as are made by persons who have no 
interest at the time, or at least no vested 
estate, but are to operate on their ownership, 
when they shall acquire the same." "And 
wheresoever any interest passeth from the 
party, there can be no estoppel against him." 
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Co. liitt 505. This doctrine is found in 4 
Kent, Comm. 98. "Leases may opa*ate by- 
estoppel when they are not supplied from 
the ownership of the lessor, but are made by 
persons who had no vested interest at the 
time." "But if the lease takes effect, by pass- 
ing an interest, it cannot operate by way of 
estoppel." "The deed which creates an estop- 
pel to the pai*ty undertaking to convey or 
demise real estate, when he has nothing in 
the estate at the time of the conveyance, 
passes an interest or title to the prior gran- 
tee, or his assignee, by way of estoppel, from 
the moment the estate comes to the grantoi*." 
"The estoppel works an interest in the land." 
"An ejectment is maintainable on a mere es- 
toppel." And again, in the same volume, 448, 
Shr Wiliiara Blackstone says, "that it prevails, 
(viz. that land cannot be conveyed while pos- 
sessed adversely) in the code of all well gov- 
erned nations;" for possession is an essential 
part of title and dominion over property. "As" 
the conveyance in such a ease is a mere nullity, 
and has no operation, the title continues in 
the grantor, so as to enable him to maintain 
an ejectment upon it; and the void deed can- 
not be set up by a third person to the pre- 
judice of his title. But as between the par- 
ties to the deed, it might operate by way of 
estoppel and bar the grantor^ This is the 
language of the old authorities, even as to a 
deed founded on champerty or maintenapce." 
Co. Litt 369. Lord Hardwicke says (I'Ves. 
Sr. 230), "a fine though it pass no estate es- 
tops the heir." 

Lytle having purchased the land from 
O'Bannon, in his life time, and Gotten having 
obtained the patent, in his own name, as 
executor of O'Bannon, "in trust for the uses 
and purposes mentioned in the will," &c. 
there would seem to be no doubt that Cot- 
ten held the land in trust for Lytle, or those 
to whom he may have transferred it. There 
was no mention in the will, of this land, -nor 
any trust created respecting it; nor, as be- 
fore remarked, was there any general au- 
thority given to the executors to convey it. 
But by the act of the government, in issu- 
ing the patent, the trust became vested in 
Gotten, and his obligations arose, not from 
the will of O'Bannon, but from the patent. 
BUs being named as executor, and the refer- 
ence to the will in the patent, may be re- 
jected as surplusage or considered terms of 
description. He held the land in trust for 
those who were entitled to it. Of this there 
can be no doubt. And as a conveyance had 
been made by Gotten to Lytle, before the 
emanation of the patent, no reason is per- 
ceived why the warranty in such deed should 
not operate as an estoppel against Gotten and 
his heirs, and the heirs of O'Bannon. If Got- 
ten were now living, and refused to convey 
the title to Lytle, or his assignees, a court of 
chancery would compel him to do so. In mak- 
ing the conveyance, then, he only did what 
equity would have required him to do, after 
the emanation of the patent 
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The defendants rely upon the statute of limi- 
tations and lapse of time. In the case of 
Whitney v. Webb, 10 Ohio, 513, also in the 
case of Ridley v. Hettman, Id., 524, the su- 
preme court held, that accumulative disa- 
bilities could not be set up under the statute. 
The. court say, "the death of a person while 
laboring under disability, is entirely unpro- 
vided for." "The only alternative then, to 
which we can cling, is to say that such per- 
son stands upon the same footing as residents 
of the state, and that the lapse of twenty 
years from the time the cause of action ac- 
crued will be a bar to the assertion of the 
right. To say that it shall be twenty years 
from the death, will be going even beyond 
the statute of James, in which express pro- 
vision is made for extending the period, not 
however to twenty, but only to ten years; 
and without which provision this advantage 
could not by construction have been given to 
the heir." Had these decisions not been made,. 
I should have inclined to the opinion, that as 
the statute had not run or begun to run in 
the life-time of the ancestor, though the 
cause of action had arisen, the land descend- 
ed to the heir unaffected by the statute; and 
that accumulative disabilities would be guard- 
ed against by holding, that the heir, though 
laboring imder disability, was bound to bring 
his suit within twenty years. But it is not 
for this court to say whether the construc- 
tion of the statute conforms to their views 
or not; it has been settled by the proper 
tribunal, and has become a most important 
rule of property; and as such we must re- 
gard it. Now the land in controversy has 
been held adversely by McGonaughy and 
those who claim under him, since July, 1813, 
the date of Lytle's deed. AH the defendants 
hold under deeds duly executed; and wheth- 
er we date their adverse possession on the 
land in controversy, from Ljrtle's deed, or 
the emanation of the patent to Gotten, it is 
equally clear that they are protected imder 
the above construction of the statute. That 
statute bars the complainants, whether their 
right is represented, by the heir of Thompson, 
tlie last survivor of the trustees; or by them- 
selves under the trust deed; or as heirs of 
General Lawson. Had the statute of limita- 
tions remained open for our construction, and 
we construed it as above intimated, which 
would not bar the complainants' right; still 
I should have been clearly of the opinion that 
they were barred by the lapse of time. 

The counsel for the complainants have 
argued that a court of equity can never give 
effect to the lapse of time, except in a case 
where the statute would bar an action at law. 
That time must" always be applied by anal- 
ogy to the statute; and that this analogy 
would be destroyed, tf equity -should give 
a greater effect to time, than could be given 
to it under the statute. And the case of Lar- 
row V. Beam, 10 Ohio, 498, is relied on as 
sustaining this position. The court in that 
case say, "We do not know that there is any 
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case in which tlie defence has teen distinctly 
placed upon this ground, (lapse of time) 
where there was a statute of limitations in 
force applicable to the case." "If the party- 
be guilty of such laches in prosecuting Ms 
title as would bar him, if his title were 
solely at law, he shall be barred in equity. 
But farther than this the courts have not ven- 
tured to go." That statutes of limitations 
are binding on a court of equity, as they are 
on a court of law, is undoubted. In these 
cases equity may be said to follow the law. 
But there are many eases in which lapse of 
time will constitute a bar in equity, though 
at law the statute would not bar. The stat- 
ute does not apply to the peculiar facts and 
circumstances of these cases. In 2 Story, 
Eq. Jur. 735, it is said, "a defence peculiar 
to courts of equity, is that founded upon the 
mere lapse of time, and the staleness of the 
claim, in cases where no statute of limita- 
tions directly governs the case. In such cases 
courts of equity act sometimes by analogy to 
the law; and sometimes upon their own in- 
herent doctrine of discouraging, for the 
peace of society, antiquated demands, by re- 
fusing to interfere, where there has been 
gross laches in prescribing rights, or long 
and unreasonable acquiescence in the asser- 
tion of adverse rights." In Smith v. Olay, 3 
Brown, Ch. 640 [note], Lord Camden said, 
"A court of equity which is never active in 
relief against conscience, has always refused 
its aid to stale demands, where the party 
has slept upon his right and acquiesced for 
a great length of time. Nothing can call forth 
this court into activity, but conscience, good 
faith and reasonable diligence." In Chol- 
mondeley v. Lord Clinton, 2 Jac & W. 141, 
Sir Thomas Plumer said, "In courts of equity 
of this country the principle has been always, 
as I shall hereafter show, strongly enforced. 
They have refused relief to stale demands, 
even in cases where no statutable limitation 
existed; and wherever any statute has fixed 
the period of limitations, by which the claim, 
if it had been made in a court of law, would 
have been barred, the claim has been by anal- 
ogy confined to the same period in a court of 
equity." And again he says, "courts of eq- 
uity have at all times, upon general principles 
of their own, even where there was no anal- 
ogous statutable bar, refused relief to stale 
demands," &c. Where the statute applies, it 
is binding on a cotirt of equity, but in cases 
where the statute does not apply, the court 
acts upon its own principles. In Piatt v, 
Vattier, 9 Pet. [34 U. S.] 413, the statute of 
limitations was insisted on in the argument, 
but was not set up as a defence in the an- 
swer as was lapse of time. And the court 
held that as the statute was not pleaded they 
could not notice it, and decided the case 
against the complainant on lapse of time. In 
that case the evidence did not show that Bar- 
tie, the assignor of the complainant, had been 
within the state, so as to bring him within 
the statute; and if the statute had been 



pleaded, there can be no doubt that the de- 
cision would have been the same as was 
given. It was a case in which the court was 
asked to decree a conveyance on a doubtful 
equity, where there had been an adverse pos- 
session of more than thirty years. And yet 
the pei*son through whom that equity was 
desired, was not proved to have been within 
the state during the adverse possession. The 
statute did not apply in such a case, and yet 
can any one doubt that the right asserted 
had become stale, and that relief was proper- 
ly withheld? It does by no means follow 
liiat the court must deci'ee a title, where the 
statute of limitations does not bar. And yet 
this would seem to follow, from the argument 
of the counsel. The case under consideration 
may strongly illustrate the principle. In 
June, 1794, Gen. Lawson, with the view of 
procuring a re-union with his wife, conveyed 
the equitable title to the land in controversy, 
and other real and personal estate to trustees, 
for the benefit of his wife, and under certain 
conditions, subject to her final disposition. 
The deed was executed, with the assent of the 
trustees, and some advice was given by one 
of them as to the disposition of a part of the 
land named in the deed; and there is no other 
positive evidence of any further action of the 
trustees. t> 

On the strength of the above deed, Mrs. 
Lawson and her daughter returned to live 
with her husband; but in a few months, of 
choice or- of necessity, again abandoned him. 
Some two years after the execution of the 
trust deed, Lawson assigned the land in con- 
troversy to O'Bannon, which he aftei-wards 
sold to Lytle. In 1797, Lewis, as agent of tlie 
trustees, though as appears without their au- 
thority, entered a caveat in the department 
of state against issuing a patent on Lawson's 
assignment, for any of the lands included in 
the trust deed. O'Bannon died, and his exec- 
utor executed a deed to Lytle for the land, 
and he conveyed to McGonaughy. In 1816, 
Gotten, as executor, obtained the patent- 
Since, and indeed before eighteen hundred 
and thirteen, possession was taken of the 
land under Lytle. It has been made valuable 
by numerous farms having been opened on 
it, dwelling houses erected, and by orchards 
and other improvements; and now this trust 
deed is set up against the title of the occu- 
pants. The object of the deed having failed, 
it seems to have been abandoned by all the 
parties to it. They have all gone to their 
account. No action under the deed— except 
what has been stated, and recording a copy 
in Hamilton county, of this state, at whose 
instance does not appear— has been had, until 
the institution of this suit. And is this an 
equity to be enforced against the title of the 
defendants— an equity which has been per- 
mitted to lie dormant for nearly half acentuiy 
—an equity which was founded upon the con- 
sideration named, and which, in a few 
months, entirely failed? There is no evidence 
that the defendants had notice of this claim 
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until long after their titles were perfected. ] 
Possession Las teen lieid of the land twenty- 
nine years, twenty-seven of which elapsed 
liefore this suit was commenced. I am aware 
that circumstances may prevent the effect of 
time on an equity asserted; and the court 
should always regard the excuses for a -want 
of diligence. But in the present case no suf- 
ficient excuse has heen alleged. Some douht 
may well he entertained whether the trust 
•deed, having failed in its object, and no ap- 
pointment under it having heen made by Mrs. 
Lawson, could be carried into effect, if no 
adverse title could be set up against it. Un- 
■der the facts and circumstances of the case, 
the court think the complainants are barred 
Ity the lapse of time. And I should be clearly 
of this opinion, if the statute intei-posed no 
legal bar. The bill must be dismissed. 
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LEWIS et al. v. BARKSDALE. 

[2 Brock. 436.] i 

Circuit Court, W. D, Virginia. May Term, 
1831. 

LiMiTATiox OP Actions — Disability — Coheirs — 
Provisions op Act Personal. 

1. In the construction of the proviso of the act 
of limitations, exempting persons under certain 
enumerated disabilities, from the operation of the 
act, who laboured under the disability "at the 
time of such right or title accrued," a subsequent 
disability cannot be tacked to one existing at tlie 
time, though both occurring in the same person, 
to prevent the statute from attaching. 

[Polio wed in Parsons v. M'Cracken, 9 Leigh, 
502.] 

2. Where there are several co-heirs, lessors of 
the plaintiS, in an action of ejectment, and joint 
and several demises laid -in the declaration, and 
one of the co-heirs, who labours under no disabil- 
ity, fails to bring his action within the time lim- 
ited by law, though his right of recovery will be 
barred by the act, it will not affect his co-heirs 
who were under disability. The proviso of tiie 
act is personal, and applies to all those who labour 
-under any of the enumerated disabilities. 

[Cited in Moore v. Armstrong, 10 Ohio, 14; 
De Mill V. Moffat, 49 Mich. 130, 13 N. W. 
387.] 

This was an action of ejectment brought in 
1828, by the heirs at law of Mary Lewis, de- 
-ceased, and others, claiming under them, 
against Rice Barksdale, to recover posses- 
sion of a tract of land lying in the coimty of 
Albemarle, and state of Virginia. Joint and 
several demises from the heirs and their ven- 
dees, lessors of the plaintiff, were laid in the 
declaration. The defendant pleaded the gen- 
eral issue, confessed the lease, entry, and 
ouster, in the declaration supposed, and 
agreed to insist on the title, only at the trial. 
The case is fully stated in the following 
special verdict, rendered at the November 
term, 1830: "We, the jury, find that the land 
in the plaintiff's declaration mentioned, was 
the fee-simple estate of Mary Lewis, the wife 
of Hopkins Lewis, late of Albemarle county, 

1 [Reported by John W.Brockenbrough, Esq.] 



in Vhrginla; that the said Mary Lewis died 
intestate, in the year 1797, her husband, the 
said Hopkins Lewis, being then seized in 
right of his wife of the said lands; that the 
said Hopkins Lewis, as tenant by the cour- 
tesy, remained seised thereof, xmtil he de- 
parted this life before the year 1801. That 
at his death, the heirs of the said Mary Lewis, 
lessors of the plaintiff, became entitled by 
inheritance to the fee-simple estate, and pos- 
session of the land, which heirs were as fol- 
lows, to wit: Nancy Lewis, born the 5th of 
August, 1782; John Lewis, born the 8th of 
November, 17S3; Edward Lewis, born the 
20th of September, 1785; Henderson Lewis, 
born the 10th of July, 1787; Granville Lew- 
is, born January 10th, 1791; Polly D. Lewis, 
now Mary Russell, born January 8th, 1793; 
and Matthew Lewis, bom February 13th, 
1795, all of whom then resided in the com- 
monwealth of Virginia. That on the 3d of 
November, 1801, four of the aforesaid heirs, 
to wit: Nancy, John, Edward, and Hender- 
son, made choice of a certain Matthew Hen- 
derson as their guardian, who was thereup- 
on appointed as such by the county court of 
Albemarle, &c. That in the month of Peb- 
ruai-y, 1806, two other of the said heirs, to 
wit, Gxanville and Matthew Lewis, made 
choice of a certain Mieajah Clarke as their 
guardian, who was accordingly appointed 
such by the county court of Campbell, in 
the commonwealth of Virginia, &e. That 
from the time of the death of the said. Hop- 
kins Lewis, till possession was taken of the 
land aforesaid, by Samuel Barksdale, in 
manner hereinafter stated, the actual pos- 
session thereof, was in tenants for years, 
which tenants acknowledged the title of the 
said hell's, it not appearing to the jury that 
the guardians aforesaid, ever took actual 
possession of the said land, or did any act in 
relation to it, except to sell the same as is 
hereinafter mentioned. That the aforesaid 
Polly D. Lewis, had no guardian shown to 
this jury. That some time in the year 1806, 
the aforesaid Matthew Henderson, and Mi- 
eajah Clarke, sold the said land, in fee-sim- 
ple, to the aforesaid Samuel Barksdale, and 
bound themselves personally, giving a cer- 
tain John Clarke as their surety, to make to 
the said Samuel, a good title to the land 
aforesaid, but no deed or instrument in 
•writing, from the said Mieajah Clarke, Mat- 
thew Henderson, and John Clarke, or either 
of them, to the said Samuel Barksdale, was 
produced, or proved to the jury to have been 
executed. That in pursuance of the said 
sale, the said Samuel Barksdale took pos- 
session of the land aforesaid, at Christmas, 
in the year 1806, and not before. That 
from the time the said Samuel Barksdale 
took possession, up to the present time, he, 
by himself, and his son, the present tenant, 
and the defendant in this action, has held 
the actual possession thereof, claiming it as 
his own property, under the sale aforesaid, 
and quietly enjoying it as his own. That 
from the time the said Barksdale took pos- 
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session as aforesaid, until the institution of 
this suit, no demand for the delivery of the 
possession of the said land was made by 
any of the lessors of the plaintiff, and no 
ouster was proved to have been made, previ- 
ous to the institution of this suit. That at 
the time when the said Samuel Barksdale 
toot possession of the land as aforesaid, the 
said heirs of Mary Lewis were all absent 
from this commonwealth, and living in the 
state of Kentucky, except Polly D. Lewis, 
now Mary Russell, who was then in this 
commonwealth, and did not leave it until 
some time in the year 1807. That at the 
time of the taking possession aforesaid, all 
the heirs of Mary Lewis were of full age, 
except the four younger of them, to wit: 
Henderson, Granville, Polly, and Matthew, 
who were then under twenty-one years of 
age, and minors. That the said heirs have 
all constantly resided in the state of Ken- 
tucky, and been absent from this common- 
wealth from the periods of their respective 
removals as aforesaid. That all the minors 
aforesaid, attained their full age of twenty- 
one, more than ten years before the com- 
mencement of this action. That while the 
said Samuel Barksdale was in the actual 
possession of the land aforesaid, elatming it 
as his own, under the aforesaid conti-act 
with Micajah Clarke and Matthew Hender- 
son, three of the aforesaid heirs, to wit: 
Henderson Lewis, Edward Lewis, and Mat- 
thew Lewis, executed their several deeds of 
bargain and sale, for the purpose of convey- 
ing their respective interests in the land, to 
James R. Russell and Bennett Henderson 
respectively, two of the lessors of the plain- 
tiff. That the said Matthew Lewis after the 
execution of his deed, and before the insti- 
tution of this suit, departed this life, intes- 
tate, leaving his aforesaid brothers and sis- 
ters his heirs. We further find the several 
leases, entries, and ousters in the declara- 
tion alleged, and the possession of the de- 
fendant Rice Barksdale. And, if, upon the 
foregoing facts, the plaintiff hath title to 
recover, in this action, upon any or all of 
the demises in the declaration, the whole, or 
any part of the land in the declaration men- 
tioned, then, upon such of the said demises 
as the plaintiff is entitled to recover on, and 
as to the whole of the land, or so much 
thereof as he, upon the facts aforesaid is 
entitled to recover, we find the defendant 
guilty in manner and form as the plaintiff 
has declared against him, and assess the 
plaintiff's damages by occasion thereof, at 
one cent. But if the plaintiff be not enti- 
tled to recover upon any of the said de- 
mises, then we find for the defendant." 

THE COURT (MARSHALL, Circuit Jus- 
tice, and BARBOUR, District Judge) took 
time until the next term, to consider the 
questions of law arising on this special ver- 
dict, and at the May term, 1831, the opin- 
ion of the court (consisting of the same 
judges) was delivered as follows, by 



MARSHALL, Circuit Justice. This is an 
ejectment brought by seven co-parceners, to 
obtain possession of a tract of land, of which 
their ancestor died seised. The original title 
of the lessors of the plaintiff, is not contro- 
verted. The defendant resists the claim un- 
der an adversary possession of more than 
twenty years. Maiy Lewis died, seised in 
fee of the premises, in the year 1797, intes- 
tate, leaving seven children, the lessors of 
the plaintiff, her heirsi at law. The premises 
remained in the possession of her husband, 
as tenant by the curtesy, until his death, 
which happened previous to the year j.o^1. 
Matthew Henderson was appointed guard- 
ian to four of the heirs, and in the year 
1806, Micajah Clarke was appointed guard- 
ian to two others of them. In the year 1806, 
Matthew Henderson sold the land to the de- 
fendant, who took possession thereof on the 
25th of December, 1806, and has held quiet 
possession until the institution of tuis suit, 
claiming to hold the premises as his own 
property, in fee simple, under the said sale. 
No deed of conveyance was exhibited, but a 
bond, in which the said Henderson and 
Clarke bound themselves with a surety, to 
make a good title, was relied on by the de- 
fendant. 

On the 25th of December, 1806, six of the 
infant heirs, for whom guardians had been 
appointed, were in the state of Kentucky, 
where they remained until the institution of 
this suit. Mary Lewis, now Mary Russell, 
one of the lessors of the plaintiff, who was 
also an infant, was at that time in Yirginia, 
but removed to the state of Kentucky some 
time in the year 1807.2 The plaintiffs, each 
of them, attained their age of twenty-one 
years, more than ten years before the insti- 
tution of this suit. A joint demise, and also 
several demises from each of the heirs, are 
laid in the declaration. Had the lessors of 
the plaintiff been seised in severalty of 
the same property, and been placed under 
precisely the same circumstances in eveiy 

2 The proviso of our act, limiting the right of 
entry into lands, tenements, or hereditaments, 
to twenty years after such right shall have ac- 
crued, declares, "that if any person or persons 
entitled, &c., shall he, or were, under the age of 
twenty-one years, feme covert, non compos men- 
tis, imprisoned, or not within this common- 
wealth at the time of such right or title accrued, 
or coming to them, every such person, and his or 
their heirs, shall, and may, notwithstanding the 
said twenty years are, or shall he expired, bring, 
and maintain his action, or make his entry with- 
in ten years next after such disabilities removed, 
or lie death of the person so disabled, and not 
afterwards." 1 R. Code, 1819, pp. 487, 488, §§ 
1, 2; Tate, Dig. 407. But the act of March 8, 
1826 (Sess. Acts, 1825-26, p. 25, § 3), repealed 
the saving, as to persons not within the common- 
wealth at the time when their right, or title to 
any action, or entry accrued; and the act of 
February oth, 1831, changed the limitation of 
the right of enti-y, from twenty to fifteen years, 
and the saving in favour of persons under dis- 
ability from ten years to five; and the same act 
repealed so much of the act of March 8, 1826, as 
applies to real, or mixed actions (Sess. Acts, 
1830-31, p. 98, §§ 1, 2, 3). 
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other respect, no doubt could exist in the 
case. On the 25th of December, 1S06, when 
the cause of action accrued, Mary Lewis, 
now Mary Eussell, was an infant, residing 
within the commonwealth of Virginia, and 
came within that exception of the statute 
only, which saves the rights of infants. 
Pending this disability, she removed out of 
the country, and has continued out of it un- 
til the institution of this suit. But it is ad- 
mitted that one disability cannot be tacked 
to another, and, consequently, the right of 
this party is the same as if she had re- 
mained within the state.s The statute pre- 
serves her right of action, for ten years after 
she has attained her age of twenty-one 
years. That time having expired, she would 
be no longer within its saving. The other 
six plaintiffs were out of the commonwealth, 
when the cause of action accrued, and have 
continued out of it until the institution of 
this suit. Consequently, they are not barred 
by the act If, then, the plaintiffs claimed 
in severalty, it would be clear that six of 
them would be entitled to recover, and that 
the defendant would retain the seventh part 
of Mary Russell. 

If this were an original question, I should 
feel much difficulty in so construing the first 
and second sections of our act of limitations, 
as to exclude one co-heir from the exception 

3 It is worthy of remark, that Mr. Blanshard, 
in his treatise on the Statutes of Limitation, pp. 
18, 19, 1 Law Library, lays down this doctrme 
of tackinc disabilities, somewhat differently. 
He says, that if there are successive disabilities 
in the same person, on whom the right first de- 
scended, the statute "will not begin to run 
against him till he shall be free from disability; 
and successive disabilities, without any inter- 
mission, will continue to him a protection against 
being barred by non-claim; but any cessation of 
disability, will call the statute into operative 
force, and no subsequent disability will arrest 
the bar produced by the statute" : citing 2 Pres- 
ton, Ab. Tit. 340. 'TBut it has been said," he 
continues, "that if, before one disability cease, 
another commences in a different person; as if 
a right of entry accrue to a feme covert, and 
she die, leaving her heir within age, or the like, 
the statute does not begin to run until after the 
latter disability ceases." In support of this lat- 
ter proposition, he cites Cotterell v. Button, 4 
Taunt. 826, and Arch. PI. 27. It will be ob- 
served, that the opinion of Chief Justice Mar- 
shall, is directly opposed to the doctrine laid 
down by Mr. Blanshard, even where the suc- 
cessive disabilities occur in the same person. In 
the above case, there were successive disabili- 
ties in the same person, yet the party was held 
to be barred by lie statute, the disability of in- 
fancy, which alone existed at the time of the 
right of entry accrued, having ceased more than 
ten years before action brought, though pending 
the first disability, another attached, and con- 
tinued up to the institution of the suit. Mr. 
Blanshard does not adduce the authority of any 
adjudged case, in support of his doctrine in the 
case first put, and the opinion of the chief jus- 
tice is certainly more consonant with the phrase- 
ology of both the English, and American stat- 
utes. Our statute dedares— and St. 21 Jac. 1, 
c. 16, § 2, uses equivalent terms— that if the per- 
sons entitled to such right of entry, &c., shall 
be, or were, under any of the enumerated disa- 
bilities, "at the time of such right, or title ac- 
crued, or coming to them, &c." Now, the sound 
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in his favour, in consequence of the omission 
of another to assert his right within the 
time, to which it is limited. The proviso of 
the act, appears to me, to be in favour of 
each individual who comes within it. It is 
personal. It applies to him who labors un- 
der the disability. It is made in conse- 
quence of that disability; and, it seems to 
me, that the intention of the act would be 
defeated by a construction, which denies 
the benefit of the saving, to an individual 
coming within its words, or would give that 
benefit to an individual not coming within 
them. Both the plaintiffs and defendant, 
however, insist, that this rule does not apply 
to the case at bar. 

The counsel for the plaintiffs contends, 
that the guardians of those infants, to whom 
guardians had been assigned, had a right 
to lease the lands during the infancy of their 
wards; that Barksdale must be considered 
as coming into possession under the title 
which the guardians had a right to make, 
and as being tenant in common with Mary, 
the coparcener, who had no guardian, and 
whose right, the guardians of the other in- 
fants could not pass, and, that an adversary 
possession against Mary, cannot be pre- 
sumed. The law respecting the possession 
of one coparcener, or tenant in common, as 
against co-tienants, is certainly as it has been 



construction of this language would seem to re- 
quire, that the statute should be considered as 
beginning to run from the time that the right of 
entry, &c., accrued, as to all disabilities com- 
mencing at a posterior time. A subsequent dis- 
ability, though succeeding "without intermis- 
sion," and in the same person, one existing at 
the time, is without the pale of the letter of the 
act, and to tack them, would seem to go far to 
contravene the policy and spirit of the law, in 
creating statutes which were designed, in the 
language of Mr. Brougham, to "repair the rav- 
ages committed by time upon the evidence of hu- 
man rights," and which have been aptly and 
emphatically termed, "statutes of repose," 

Since the preceding part of this note was pre- 
pared, the editor has examined a case decided 
by the supreme court of Pennsylvania in 1821, 
which entirely sustains the view, which he has 
ventured to advance above. In that case, eject- 
ment was brought by two female heirs. Both 
were infants when their title accrued, both were 
married before they attained their majority, and 
so continued when the action was brought, and 
more tiian ten years had elapsed since they came 
of age. The Pennsylvania statute, like that of 
Virginia, is taken almost verbatim, from the 
English statute of 21 Jac. 1, c. 16. Tilghman, 
C. J., said: "The ten years are to be counted 
from the time of the ceasing or removing of the 
disability which existed when the title first ac- 
crued. If other disabilities, accruing afterwards, 
were to be regarded, the right of action might 
be saved for centuries. The descent of the title 
upon infant females, and the marriage of those 
females under the age of twenty-one, might suc- 
ceed each other, ad infinitum." The court held, 
that the plaintiffs were barred by the act. 
Thompson v. Smith, 7 Serg. & R. 209. In con- 
formity with this decision, are the cases of Ea- 
ger V. Commonwealth, 4 Mass, 182; Demarest 
V. Wynkoop, 3 Johns, Ch. 129; Jackson v. 
Wheat, 18 Johns. 40. The case of Eaton v. 
Sandford, 2 Day, 523, is contra, but the law 
does not seem to be settled in Connecticut. Opin- 
ion of Smith, J., m Bush v, Bradley, 4 Day, 298. 
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■ laid down. But Mr. Barksdale did not enter 
under a lease, nor did he, so far as we are 
informed by the verdict, acquire the posses- 
sion under Henderson and Clarke, as guard- 
ians. He purchased from them an absolute 
title. In fee simple, entered on the premises 
in virtue of that title, and held the same as 
his property. It is admitted, that this is 
evidence, on which the jury might have 
found an adversaiy possession, and on 
which the court might have instructed the 
jury so to find; but, as the jui-y has not 
found the adversai-y possession, the court, it 
is said, cannot presume it. But the jury 
have not found the tenancy in common, and 
Mr. Bai-ksdale certainly did not enter as a 
tenant in common. The argument, too, is 
founded on the idea, that adversary posses- 
sion was a technical phrase, which it was 
necessary to find in terms. The act does not 
use the term, and I am not satisfied that 
such is the law. Equivalent terms may 
bring the possession within the act; and this' 
verdict does find a possession, which must 
be adversary. It finds that the vendee took 
possession under the sale, and has continued 
in possession ever since, claiming the land 
as his own property. The verdict does not 
inform us that Henderson and Clarke acted 
in the character of guardians, and the sale 
was certainly one which, as guardians, they 
could not make rightfully.* I do not, then, 
consider the general law, which is applica- 
ble between coparceners, or tenants in com- 
mon, as applying in this case. 

The counsel for the defendant contends, 
that the lessors of the plaintiff constitute 
but one heir, and that as one of them is 
barred by the act of limitations, all are 
barred. As one of them cannot be brought 
within the savings of the act, those who do 
come within it, cannot avail themselves of 
the exception in their favour. It has al- 
ready been said, that this construction would 
defeat the obvious intention of the act A. 
person, whose right is expressly saved for 
his own ijenefit, would be deprived of that 
right by the negligence of another, over 
whom he had no control. One of the co- 
parceners might have been of full age when 
the cause of action accrued, so that as to 
him, the time would run from the entry of 
the defendant. The exception, then, in fa- 
vour of the parties, in whose favour the ex- 
ceptions are made, would be of no avail. 
According to the principles maintained by 
the defendant, as they are understood, no 
partition could be made by the coparceners 
while out of possession. Their deeds are 
mere nullities, under the act prohibiting con- 
veyances of pretended titles. This construc- 



* To constitute an adversary possession, the 
possession must be coupled with a claim of title. 
Without such claim of title, no naked posses- 
sion, however long continued, will be considered 
adversary, and it will constitute no bar to those 
having the real title. Smith v. Burtis, 9 Johns. 
180. 



tion would certainly defeat the intention of 
the law. If it could be sustained, the sepa- 
rate demises laid in the ejectment would be 
erroneous, for one joint demise only could be 
sustained. But, although the title be joint, 
the interest is, to every intent and purpose, 
several, and does not survive. In reason, 
then, it would seem, that each coparcener 
might recover his separate interest The 
case of Eoe v. Rowlston, 2 Taunt. '^1, is the 
very case, and must be declared not to be 
law, on the principles for which the defend- 
ant contends. 

The cases cited from 4 Term Eep.5 and 
[Fitzsimmons v. Ogden], 7 Craneh [11 U. S.] e 
are not applicable to this. They were de- 
cided, not upon the rights of the parties, but 
the form of the pleading. The parties plead- 
ed jointly, and their plea was good or bad 
in the whole. The court must either have 
determined that a party, not within the ex- 
ception, was brought within it by being 
joined with a person entitled to its benefits, 
or, that a person really within it, must lose 
its benefits,, by having joined in the plea 
with a person not entitled to the protection 
of the bar. The plea was not good as to the 
person who could not bring himself within 
the exception, and being bad in part, was, 
on technical legal principles, declared to be 
bad in the whole. But this technical rule 
does not apply to this case. The lessors of 
the plaintiff, claim distinct rights, under sep- 
arate demises. Nothing, in the form of the 
pleading, restrains the court from deciding 
according to the rights of the parties. The 
judgment, then, should be according to the 
legal rights of the parties; that the plain- 
tiff recover six-sevenths of the land in the 
declaration mentioned; and that judgment, 
as to the other seventh, be entered for the 
defendant. 

Judgment: This day came the parties, 
&c., and the matters of law arising upon the 



Perry v. Jackson, 4 Durn. & E. [Term RJ 
51G. 

6 Marsteller v. MeClean, 7 Cranoh [11 U. S.] 
150. Action for mesne profits by several plain- 
tiffs against the defendant, after a recovery in 
ejectment. Defendant pleaded statute of lim- 
itations, and plaintiffs replied, that two of the 
plaintiffs "were femes covert, when the cause of 
action accrued, and have ever since continued 
femes covert,"— that another of the plaintiffs 
"was a feme covert,"— and that all the other 
plaintiffs were infants at the accrual of the ac- 
tion, and were stUl so at the commencement of 
the action. General demurrer and joinder to this 
replication. Per the supreme court. A replication 
should, of itself, contain a full and complete an- 
swer to the bar, and a joint plea, which is bad, 
affects, with its consequences, all the parties join- 
ing in it. Here, it might be true, that the third 
plaintiff "was a feme covert"; and yet. five 
years might have elapsed since the disabilitv 
ceased. The rule was settled, that all the plain- 
tiffs in a joint action must be competent to sue, 
citing and approving. Perry v. Jackson, 4 Durn. 
& E. [4 Term R.] 516, where it was held that a 
plea of the statute of limitations, which was 
good as to one partner, barred them both in a 
joint action. Demurrer to the replication sus- 
tained. 
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special verdict in tills cause, having "been ar- 
gued, it seems to the court here, that the 
plaintiff is entitled to recover his term, yet 
to come of, and in, six-sevenths of the mes- 
suage and land in the declaration mentioned; 
and that he is not entitled to recover his 
term in the remaining seventh. Therefore, 
it is considered, &e., that the plaintiff re- 
cover against the defendant his term yet to 
come of, and in, six-sevenths of the mes- 
suage and land in the declaration mentioned, 
together with one cent, the damages by the 
jury assessed, and his costs, &c. And a writ 
is awarded the plaintiff, to the marshal o£ 
this district to be directed, to cause him to 
have possession of his term yet to come of, 
and to six-sevenths of the messuage and 
lands aforesaid. 
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LEWIo V. BREWSTER. 

[2 McLean, 21.] i 

Circuit Court, D. Midiigan. Oct. Term, 1839. 

Notes — Guabantor — Notice op Dishokob — 
Pleading at Law— Avermest of Notice- 
Payee ISSOLVENT. 

1. A guarantor is entitled to notice of the dis- 
honor of certain notes, the payment of which he 
had guarantied. The undertaking is collateral, 
and in all* such, cases, a notice is indispensable. 

2. And as a notice is necessary to give the right 
of action aeainst the guarantor, the declaration 
must aver that it was given. 

[Cited in Dwight v. "WiUiams, Case No. 4,218.] 

3. An averment that notice was given to the 
guarantor, more than seven months after the 
last note became due. and nearly a year after the 
first one was payable, held to be bad on demur- 
rer. 

4. When there is an excuse for the want of no- 
tice, it should be stated in the declaration. 

5. If the payee be insolvent at the time the note 
became payable, a notice to the guarantor need 
not be given. 

[Cited in Donley v. Camp. 22 Ala. 659; Har- 
ris V. Pierce, 6 Ind. 164; Van Doren v. 
Tjader, 1 Nev. 380; Wright v. Dyer, 48 Mo. 
526.] 

At law, 

Mr. Frazer, for plaintiff. 

Bates, Talbott & Romeyn, for defendant. 

OPINION OF THE COURT. To the four 
special counts in the declaration, the defend- 
' ant demurs, and takes issue on the common 
counts. The questions in the case arise on 
the demurrer, and there are some objections 
as to the manner in which the instrument is 
set out; but as the main point appears in 
the declaration, it is proper to advert to the 
obligation on which the action is founded. 
It is as follows: "July 27, 1838. I do here- 
by guaranty the eventual payment to George 

1 [Reported by Hon.* John McLean, Circuit 
Justice.J 



W. Lewis, of Boston, Mass., of the following 
named notes or obligations, given by Mead, 
Kellogg & Co., to the order of said Lewis, 
and payable at the Commercial Bank in the 
city of New York; viz.: One note for §1,666 55, 
due two months from date; one note for $1,- 
666 39, due three months from date; one note 
for ?1,686 34, due four months from date; 
one note for $1,689 37, due five months after 
date; one note for $1,722 30, due six months 
from date, which said notes are given by 
said Mead, Kellogg & Co., to said Lewis, in 
payment for his account against them, which 
account is this day settled in full, as above. 
The above is done for a valuable considera- 
tion." Signed "William Brewster." 

It is objected to the first count, that it 
does not set forth a consideration for the 
undertaking of the defendant. But this ob- 
jection seems not to be well founded. In the 
first count, it is alleged that, in considera- 
tion, the plaintiff, at the special request of 
the defendant, would ' sell and deliver to 
Mead, Kellogg & Co., merchandize to the 
amount of eight thousand and. forty dollars 
and ninety five cents; the defendant prom- 
ised, whether in writing or not, does not 
appear, to guaranty the payment of certain 
notes to be given by the purchasers, for the 
same. And the plaintiff avers, that the 
merchandize was sold, the notes taken on 
the 27th July, 1838, and that on the same 
day the defendant, in writing, guarantied 
the eventual payment of the same. Now it 
sufficiently appears in the declaration, that 
the merchandize was sold on the promise 
to guaranty the payment of the notes to be 
given, and that the guaranty was executed, 
in pursuance of this promise. Here was a 
confidence and trust reposed in the defend- 
ant, which induced the plaintiff to sell the 
goods, an'd this constitutes a consideration 
for the guaranty. But it is alleged that the 
promise to guaranty the notes, not being in 
writing, was void, and that the declaration 
does not show that the defendant had notice 
of the acceptance of his guaranty. And the 
cases pouglass v. Reynolds] 7 Pet. [32 U. 
S.] 113, and [Reynolds v. Douglass] 12 Pet. 
[37 U. S.] 497, are referred to. These cases, 
however, as it regards the notice of the ac- 
ceptance of the guaranty, are not analogous 
to the present one. This is a guaranty of 
the payment of certain notes specified, and, 
of course, is a recognition of the obligation 
of the original promise. It admits every 
legal requisite necessary to give effect to 
the obligation. Under the written guaranty 
now before us, there could be no notice of 
acceptance, for the execution of the instru- 
ment shows an acceptance. That there must 
be a consideration to make a guaranty obliga- 
tory, is admitted. But this consideration 
is generally found in the credit given to the 
guarantor, which induced the vendor to part 
with his property. If it be admitted that 
the guarantor was not discharged from his 
promise, it is contended the count is de- 
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feetive in not averring tliat the guaranty 
was in consideration of this liability. 4 
Johns. 280. That the guaranty was given 
in consideration of the sale of the goods on 
the promise of the guarantor to be responsi- 
ble, though not in terms averred, su£5eient- 
ly appears from the facts stated in the first 
count. A special averment of this fact woiild 
have been more technical, and more, per- 
haps, in conformity to the correct rules of 
pleading; but it would not have given great- 
er point or certainty to the count. That the 
holder of the notes was bound to use dili- 
gence, is a doctrine well established; but it 
is not necessary to consider this point in ref- 
erence to the commencement of suits on the 
notes, and the proper averments in relation 
to the same, which it is contended are not 
to be found, either in the first or the second, 
third and fourth counts. We will come at 
once to the great question in the case, which 
is— whether the holder of the notes was 
bound to give notice to the guarantor of 
their dishonor; and if this shall be resolved 
in the affirmative, whether the declaration 
should contain an averment that notice was 
given. This description of obligation is com- 
mon in commercial transactions; and the 
principles which govern it, have often come 
under judicial cognizance. 

On the part of the plaintifif, it is contend- 
ed that no notice was necessary, and that 
it is matter of defence for the defendant 
to show the damages he has sustained for 
want of notice. And, to sustain this posi- 
tion, 2 Hall, 199; 9 East, 348; 1 Holt, N. R 
153; 3 Moore, 15; 6 Moore, 521; 3 Brod. & 
B. 211; 1 Bing. 216; 2 Camp. 436; [Lee v. 
Dick] 10 Pet. [35 XJ. S.] 482, are cited. These 
are eases in Tvhieh a notice to the guarantor 
need not be given, as where the drawer of 
the note guarantied, is insolvent " when it 
becomes payable; and in such a case it is 
matter of defence for the defendant to show 
that he has suffered damage for want of 
notice. It is a well established rule, that 
the same degree of strictness in regard to 
giving notice to a guarantor is not neces- 
sary to charge him, as to charge an indorser; 
and there are English authorities which fa- 
vor the position taken by the plaintiff, that 
the inquiry is, whether the guarantor has 
been injured by want of notice. But the 
weight of authority in the English books is 
against the position assumed; and in this 
view the American authorities are still 
stronger. The undertaking of the guarantor 
is collateral, as much so as that of the in- 
dorser of a bill; and the reason for a notice 
to him, is as strong as to an indorser. And if 
commercial convenience has dispensed with 
the same strictness in the former, as in the 
latter, it still requires a reasonable notice. 
It is as necessary that the guarantor should 
endeavor to obtain an indemnity from his 
principal as an indorser; and it is on this 
ground that a notice is as indispensable in 
the one case as the other. In the ease of Reyn- 
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olds V. Douglass, 12 Pet [37 U. S.] 498, the 
court say: "In this part of the record, the 
question is fairly raised, whether the in- 
solvency of Hariug, prior to, or at the time 
of payment, will excuse the plaintiffs from 
making a demand on him, and giving notice 
to the guarantors," And after referring to 
9 Serg, & R. 198; 1 Bam. & G. 10; 8 East 
242; 3 Kent, Comm. 123; 2 Taunt 206; 5 
Maule & S. 62; 3 Barn. & C. 439,— the court 
remark, "The rule is well settled, that the 
guarantor of a promissory note, whose name 
does not appear on the note, is bound with- 
out notice, where the maker of the note was 
Insolvent at its maturity." And again, in 
their opinion, the court say, in reference 
to the charge of the circuit court to the 
jury, "in their fifth and last instruction, the 
court charge the jury, that, to enable the 
plaintiffs to recover on said letter of credit 
they must prove that a demand of payment 
had been made of Chester Haring, the prin- 
cipal debtor, of the debt sued for; and in 
case of non-payment, notice should have been 
given in a reasonable time, to the defend- 
ants; and on failure of such proof, the de- 
fendants are in law discharged." "This in- 
struction, the court remark, rests upon the 
necessity of a personal demand of Haring, 
by the plaintiffs. It has been already shown, 
that this demand was unnecessary, in case 
of Haring's insolvency." From this opin- 
ion, it is clear that the court considered a 
notice to the guarantor, of the dishonor of 
the note guarantied, indispensable, except 
in case of insolvency. But that where an 
insolvency at the maturity of the note, is 
established, neither a demand nor notice is 
necessary. The same doctrine is laid down 
in the cases of Oxford Bank v. Haynes, 8 
Pick. 423; Gibbs v. Cannon, 9 Serg. & R. 
202; Greene v. Dodge, 2 Ohio, 438; Grice v. 
Ricks, 3 Dev. 62; Douglass v. Reynolds, 7 
Pet [32 U. S.] 113. There are some appar- 
ently contradictory decisions to those in the 
New York and other reports; but on a strict 
examination, they will be found, in general, 
to affirm the same principle. Where the 
guarantor has been held liable, without no- 
tice, it has been where the maker of the 
note guarantied was insolvent, when it be- 
came payable, or on account of a liability 
growing out of the original transaction. The 
undertaking of the guarantor in the present 
case, was, not to pay absolutely or uncondi- 
tionally,* but to pay eventually; that is, if 
payment could not be obtained of the draw- 
ers. His undertaking was then conditional, 
and a notice of the happening of the con- 
dition which was to make his obligation 
absolute, was necessary; and this we consider 
is the well established doctrine, sanctioned 
by the supreme court If the parties who 
ought primarily to have paid the bill or note, 
were solvent at the time the same became 
due. and for some time afterwards, and only 
subsequently became insolvent before no- 
tice or inference of actual damage from the 
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■\vaut of notice to the party guaranteeing, or 
■otlierwise collaterally liable, will prevail, un- 
til rebutted by actual proof, that if notice 
had been given, payment would not have 
Ijeen obtained. Chit. Bills (Ed. 1839) 474; 
Philips T. Astling, 2 Taiint. 206; Holbrow 
V. Wilkins, 1 Bam. & O. 10; Bridges v. Berry, 
Q Taunt 130; Bishop v. Rowe, 3 Maule & 
S. 362; Cory v. Scott, 8 Barn. & Aid. 619. 
If this notice was essential to fls: the re- 
sponsibility of the guarantor, was it neces- 
sary to aver it in the declaration specially; 
■or, is the general averment in the counts de- 
murred to sufficient? Every thing necessaiy 
to give the plaintifiE a right of action, must 
-appear in the declaration; and a notice being 
indispensable to this right, must, of course, 
he averred. The omission of an averment of 
notice, when necessary, will be fatal on de- 
murrer, or judgment by default. Oro. Jac. 
432, This defect may be avoided by a ver- 
dict, except against the drawer of a bill. 1 
Strange, 214; 1 Saund. 228a; 4 Bin. 108; 7 
Serg. & R. 310. But a general averment in 
a declaration on a bill of exchange, "of all 
which the said promises the defendants had 
afterwards, &c., had notice," Is sufficient. 3 
Johns. 207. 

The general averment in this case, is the 
same in all the counts, and is, "of all which 
the said defendant, on the second Septem- 
ber, 1839, at Detroit, had notice." This no- 
tice, as averred, was more than seven months 
after the last note became payable, and was, 
in fact about the time this suit was com- 
menced. Had the averment been, "of which 
premises, the defendant had due notice," it 
might have been held sufficient, as, under 
such an averment, the fact of the notice, and 
the circumstances under which it was given, 
would be matter of evidence. But the no- 
tice aven-ed is special, as to the time it was 
given, which was nearer a year after the 
first note became due; and, as before re- 
marked, more than seven months after the 
last one was payable; and no excuse is al- 
leged why it was not given before. There 
are circumstances which will excuse the 
want of notice, and these should always be 
stated in the declaration. Chit. Bills, 212, 
■319; 1 Salt. 214; Vin. Abr. tit "Notice," 
A. 2. If a notice be necessary it must ap- 
pear in the declaration to have been given 
in due time, or the excuse for not giving 
it must be stated. ^ The averment of a notice 
after the lapse of so long a period, unac- 
■companied by an excuse for the delay, does 
not show the diligence which the law re- 
quires. It is, in fact, nothing more than 
the general averment of notice, which refers 
to the commencement of the suit and is 
used in some cases more as a matter of 
form than substance. In this respect we 
think the declaration is defective; and with- 
out examining- the other points made in the 
argument, in support of the demurrer, we 
sustain it, on this ground. Leave given to 
amend dedaration. 
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LEWIS V. BROADWELL. 

[3 McLean, 568.] i 

Circuit Court D. Illinois. June Term, 1847. 

Limitation op Actioxs— Exoeptios as -to Non- 
Residents — Repeai, of Exception — ^No Ab^iin- 

ISTRATOR — ^ADMHIISTRATION BT CREDITOR. 

1. The act of limitations of Illinois of 1827 bars 
certain claims not prosecuted in sixteen years, but 
did not operate against non residents; but this 
exemption was repealed by tlie act of 1837. Edd 
that, on a claim which had sis years to run, the 
statute would operate. 

[Cited in McBlvain v. Mudd, 44 Ala. 48,] 

2. To bar any claim, there must be a reason- 
able time for the statute to run after it is enacted. 

3. Until administration granted, it is doubtful 
whether the statute can operate, as there is no one 
against whom suit could be brought. 

[Cited in Doty v. Johnson, 6 Fed. 483.] 

4. A creditor may administer, but is he bound 
to do so? 

[Action by William Lewis against the ad- 
ministrators of Broadwell,] 

Mr, Robbins, for plaintiff. 
Logan & Lincoln, for defendant 

OPINION OF THE COURT. 'JLhis is an 
action of covenant. The defendant pleads 
the statute of limitation of the 10th of Feb- 
ruary, 1827, which limits the action, brought 
by the plaintiff, to sixteen years. The plain- 
tiCE replies, that they are citizens of Ohio, 
and within the proviso of the seventh sec- 
tion, which declares, that non residents shall 
have sixteen years, within which to bring 
their action after coming within the state. 
To this replication, the defendants demur. 
By the act of the 11th of February, 1837, the 
above proviso, in favor of non residents, was 
repealed. And it is contended, that, until 
the proviso was repealed by this act, the 
statute did not begin to nm, and that, conse- 
quently, until the lapse of sixteen years 
from that time, there can be no bar to the 
demand of the plaintiff. That the removal 
of the disability must in effect, be the same 
as where a non resident against whom the 
statute does not run, comes within the state, 
from which time the statute begins to oper- 
ate. There is plausibility in this argument, 
but we suppose the repealing clause must 
place the demand of the plaintiff on the same 
ground as if the act of 1837 had contained 
the provision, in regard to limitations, that 
is contained in the act of 1827, omitting the 
proviso as to non residents. On this hypoin- 
esis, ten years of the statute had run, from 
the time the right of action accrued to the 
plaintiff, and the question would arise, 
whether the statute would bar at the end of 
sixteen years from the time the action ac- 
crued, or from the enactment of the statute, 
in 1837. We suppose the statute, from its 
passage, would operate upon the right of the 

1 [Reported by Hon. John McLean, Circuit 
Justice,] 
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plaintiff, and would constitute a bar in sis 
years, as that would be the time the statute 
had to run. This is the effect given to stat- 
utes of limitations on rights of action which 
had accrued before their passage. No court 
would give effect to a statute so as to bar 
claims for time elapsed before its passage; 
but where a reasonable time must elapse 
after the enactment, before the bar is com- 
plete, effect must be given to the statute. 
The demurrer to the replication is sustained. 
With the leave of the court, the plaintiff 
filed another replication, which alleged that, 
in 1836, the first administrator on the es- 
tate of Eewis died, in Illinois, and no other 
administration was granted until 1843, and 
that diu'ing that time there was no one 
against whom suit could be brought, &e. To 
which the defendant demuired. In tlie case 
of Murray t. East India Co., 5 Barn. & Aid. 
204, "In an action by an administrator upon 
a bill of exchange, payable to the testator, 
but accepted after his deatli, it was held, 
tnat the statute of limitations begins to run 
from the time of granting the letters of ad- 
ministration, and not from the time the bills 
become due, there being no cause of action 
until there is a party capable of suing." In 
Gary v. Stephenson, 2 Salk. 421, "An action 
of assumpsit, for money had and received, 
was brought against one who had received 
money belonging to the estate of the intes- 
tate, after his death, and before administra- 
tion granted— the receipt being more than 
six years before the action, but the grant of 
the administration was within six years. 
The court held that the time of limitation 
did not begin to run until the grant of the 
administration." And, in the above case of 
Murray, Chief Justice Abbott said, "Now, 
independently of authority, we think it can- 
not be said, that a cause of action exists, un- 
less there be also a person in existence ca- 
pable of suing." When administration was 
granted, in 1836, the act of 1827 did not 
operate against the plaintiff, he being a non 
resident; and, from the repeal of that ex- 
emption by the act of 1837, up to the time 
of granting letters the second time, in 1843, 
there was no person against whom the ac- 
tion could be brought. It is not shown that 
the deceased had any heirs in Illinois. The 
statute of Illinois authorises a creditor to 
administer, but is he bound to do so? A 
failure to sue infants, it is admitted, is no 
excuse under the statute. On this point, 
Judge ilcLEAN suggested doubts whether 
the excuse of the plaintiff for not suing was 
not sufficient, and the disti-ict judge being 
of a different opinion, the question was cer- 
tified to the supreme coui't, under the act of 
congress [5 Stat. 518]. 

[NOTE. This cause was taken, on a certifi- 
cate of division in opinion, to the supreme court, 
where it was held bv Mr. Justice Taney that 
"upon the first point in the certificate of division, 
that the statute of 1827 besins to run from the 
time of the repeal of the saving clause in 1837, 



and not before; and will direct it to be so certi- 
fied to the eirc'iit court.'' 7 How. {48 U. S.) 
780.] 
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LEWIS V. CLARENDON. 

[5 Dill. 329; 1 7 Cent. Law J. 287; 6 Reporter,. 
609; 1 Md. Law Kec. 107.] 

Circuit Court, E. D. Arkansas. April Term, 
1878. 

Railway Aid Bonds — Cossolidatiou of Compa- 
nies — Ul-TKA VlliES. 

1. A municipal corporation cannot subscribe to 
the capital stock of a railroad company, and is- 
sue its bonds in payment of such subscription, 
unless the power so to do has been expressly con- 
ferred by law. 

2. "V^TieD two or more railroad companies are 
consolidated, the consolidated company succeeds 
to and possesses all the franchises, rights, priv- 
ileges, and immunities of the several companies 
of which it was formed. 

3. The right granted to a railroad company by 
its charter to receive municipal subscriptions to 
its capital stock, payable in bonds, is a right and 
privilege that, upon its consolidation with another 
company, passes to the consolidated company. 

4. Where a city subscribes to the capital stock 
of a railroad company formed by the consolida- 
tion of two or more companies, and issues its 
bonds to such company in payment of the sub- 
scription, in a suit upon the bonds the city is es- 
topped to deny the corporate existence of the com- 
pany so formed, or the validity of the proceedings 
for the consolidation. 

5. If, in the exercise of its undoubted powers, 
a corporation makes a contract, some stipulation 
of which is in excess of its powers, this does not 
avoid the whole contract, if, after rejecting such 
stipulation, there remains a good execution of the 
powers granted; and if a corporation having au- 
thority to issue bonds "bearing interest at the 
rate of six per cent." issue them hearing ten per 
cent, they are valid obligations for the principal 
and six per cent interest 

6. Where a statute prescribes a rate of interest, 
and simply forbids the taking of more, and more- 
is contracted for, the contract is good for what 
might he lawfully taken, and void only as to the 
excess. 

7. Where authority is given "to any incorpo- 
rated town or city" in a county to subscribe to the 
capital stock of a railroad company, such au- 
thority is not limited to towns and cities incorpo- 
rated at the date of the passage of the act. 

[Cited in De Voss v. City of Richmond, 18^ 
Grat. 338.] 

This action is brought to recover on over- 
due interest coupons cut from negotiable- 
bonds issued by the city of Clarendon to the 
Arkansas Central Railway .Company, in pay- 
ment of a ?15,000 subscription made by the 
city to the capital stock of said company. 
The following is a copy of one of the bonds: 
"State of Arkansas, City of Clarendon. No. 17. 
$15,000 Subscription to the Arkansas Central 
Railway. ?500. Know all men by these- 
presents, that the city of Clarendon, in the 
state of Arkansas, in conformity to the will 
of a majority of the legal voters of the said 
corporation, as expressed at an election held 

1 [Reported by Hon. John F. Dillon, Circuit 
.Tudge, and here reprinted by permission.] 
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itt accordance with the laws of tlie said state 
of Arl:ansas, on tlie 25th day of July, A, D. 
1871, authorizing said city to subscribe fif- 
teen thousand dollars to the capital stock of 
the Arkansas Central Railway Company, for 
value received, hereby promises to pay to 
the Arkansas Central Railway Company, or 
bearer, the sum of five hundred dollars, law- 
ful money of the United States of America, 
on the 1st day of January, A. D. 1882, at the 
National Park Bank, in the city of New 
York, with interest thereon at the rate of 
ten per cent per annum, payable semi-an- 
nually, on the first days of April and October 
in each year, at the National Park Bank, 
New York, on the presentation and surren- 
der of the annexed coupons as they severally 
become due and payable. In witness where- 
of, the said city of Clarendon has caused 
this bond to be signed by the mayor and at- 
tested by the recorder, and the seal of said 
city to be hereunto affixed, on this 1st day of 
January, A. D. 1872. B. N. D. Tannehill, 
Mayor. Parker C. Ewen, Recorder," 

By act of the general assembly of this 
state, approved January 20, 1855, the Arkan- 
sas Midland Raili'oad Company was incor- 
porated, and authorized to constmct a rail- 
road from Helena to Little Rock; and any 
"incorporated town or city in the counties 
of Pulaski and Monroe" was authorized to 
subscribe to the capital stock of said com- 
pare, upon a majority vote of the legal 
voters of such town or city, and to issue its 
bonds in payment of such subscription, ' 
"bearing interest at the rate of six per cent 
per annum." The charter authorized the 
company to "make any lawful contract for 
uniting said road with any other road hav- 
ing the same terminus, or which may at any 
intermediate point approach the said luil- 
road." On the Sth day of March, 1869, there 
was filed in the office of the secretary of state 
of this state articles of association, under 
the general railroad incorporation law of 
this state, incorporating the Little Rock & 
Helena Railroad Company. The purpose of 
this company was declared to be to con- 
struct a railroad from Little Rock to Hel- 
ena. 

The general act for the incorporation of 
railroads, approved July 28th, 18G8, author- 
ized any railroad company then or there- 
after incorporated "to purchase and hold 
any connecting railroad and operate the 
same, or to consolidate their companies and 
make one company, under the name of one 
or both, or any other name." Gantt, Dig. 
§ ^69. On the 31st day of August, 1870, at 
a meeting of the board of directors of the 
Arkansas Midland Railroad Company, a res- 
olution was adopted declaring "that the said 
company be, and the same is hereby, con- 
solidated with the Helena & Little Rock 
Railroad Company, * « * and that said 
consolidated company be hereafter known 
as the Arkansas Central Railway Company." 
At a meeting of the stockholders of the 



Arkansas Midland Railroad Company, Sep- 
tember 21, 1870, it was unanimously resolv- 
ed, "that the action of the board of directors 
of the company in changing the name of the 
road from the Arkansas Midland Railroad 
Company to the Arkansas Central Railway 
Company be, and the same is hereby, rati- 
fied and confirmed." At a meeting of the 
directors of the Little Rock & Helena Rail- 
road Company, held on the 20th of January, 
1871, it was resolved, "by the president and 
directors of the Little Rock «& Helena Rail- 
road Company, that we hereby agree to con- 
solidate with said company, under the name 
and style of the Arkansas Central Railway 
Company, and do hereby authorize and em- 
power W. H. Rogers, the president of this 
company, to convey unto the Arkansas Cen- 
tral Railway Company all the rights and 
privileges and immunities that we have or 
may have had, or by any means may here- 
after become entitled to, under or by virtue 
of said organization, and -after said convey- 
ance is made this company shall utterly 
cease as a separate organization." 

Mr. Taylor testifies that he was president 
of the Ai'kansas Midland Railroad Company 
at the time that corporation was consoli- 
dated with the Helena & Little Rock Rail- 
road Company, and continued to be presi- 
dent of the consolidated company under the 
name of the Arkansas Central Railway Com- 
pany; that the latter company built and 
operated about fifty miles of its road, run- 
ning from Helena to Clarendon; that the 
business of the Arkansas Central Railway 
Company was conducted exclusively under 
the charter of the Arkansas Midland Rail- 
road Company; that the object and pur- 
poses of the Arkansas Midland Railroad 
Company, and Little Rock & Helena Railroad 
Company, and Arkansas Central Railway 
Company, were identical, viz., the construc- 
tion of a railroad from Helena to Little Rock, 
and that the proposed line of road of each 
of ^aid corporations was the same. 

The defences are: (1) That the defendant 
was not authorized or empowered to issue 
its bonds bearing interest at the rate of ten 
per cent, and that the bonds are, therefore, 
void. (2) Denies that there ever was such 
a corporation as the Little Rock & Helena 
Railroad Company. (3) Denies that the Ar- 
kansas Midland Railroad Company ever was 
legally consolidated with the Little Rock & 
Helena Railroad Company. (4) Denies that 
the Arkansas Central Railway Company was 
formed by the consolidation of the Arkansas 
Midland Railroad Company and the Little 
Rock & Helena Railroad Company, but al- 
leges it was organized on the 1st day of 
May, 1871, as an independent corporation. 
(5) Denies that section 16 of the act incor- 
porating the Arkansas Midland Railroad 
Company is applicable to the defendant city, 
which, it is alleged, "was not in existence at 
the date of the passage of said act, not hav- 
ing been founded until the year 1857, avd 
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not having been incorporated before Febru- 
ary 8th, 1859." 

B. W. Kimball, for plaintiff. 
William W. Smith, for defendant 

CALDWELL, District Judge. The defend- 
ant city could not subscribe to the capital 
stock of a railroad company, and issue its 
bonds in payment of such subscription, unless 
it was authorized so to do by law. Authority 
for the defendant to subscribe to the capital 
stock of the Arkansas Midland Railroad com- 
pany, and issue its bonds in payment there- 
for, is found in sections 16 and 15 of the char- 
ter of said company; and if the bonds in suit 
are void obligations, it is because they were 
issued xmder the authority of those sections. 

It is a settled principle that where two or 
more railroad companies amalgamate or con- 
solidate their respective roads under author- 
ity of law, the new or consolidated company 
succeeds to and possesses all the franchises, 
rights, privileges, and immunities of the sev- 
ei-al companies of which it was formed. Zim- 
mer v. State, 30 Ark. 677; Robertson v. City 
of Rockford, 21 111. 451; Nugent v. Super- 
visors, 19 Wall. [86 U. S.] 241, 242. And that 
the right granted to a company by its charter 
to receive municipal subscriptions to its cap- 
ital stock is a right and privilege that, upon 
its consolidation with ajiother company, 
passes with its other rights and privileges to 
the consolidated company, has been express- 
ly decided. County of Scotland v. Thomas, 94 
U. S. 682; reaffirmed in County of Henry v. 
Nicolay, 95 U. S. 619. 

If, therefore, the Arkansas Midland Rail- 
road Company and the Little Rock & Helena 
Railroad Company were legally consolidated 
Tmder the name of the Arkansas Central Rail- 
way Company, the latter company succeeded 
to aU the chartered rights of the Midland 
company, and the defendant could rightfully 
subscribe to the capital stock of the consoli- 
dated company, and issue its bonds in pay- 
ment therefor. 

Acting under the authority of section 5 of 
the amended charter of the Arkansas Midland 
Railroad Company, and section 4969 of 
Gantt's Digest, proceedings were had by the 
last-named company and the Little Rock & 
Helena Railroad Company to consolidate their 
respective companies, under the name of the 
Arkansas Central Railway Company. These 
two roads had the same termini, and their ob- 
ject and purpose were identical, viz., the con- 
struction of a railroad from Helena to Little 
Rock. 

It is objected that the consolidation of these 
companies under the new name was not reg- 
ular and legal; that the charter of the Arkan- 
sas Midland Railroad Company only author- 
ized that company to consolidate with "any 
other road having the same terminus;" that 
this did not authorize consolidation with a 
road running parallel, and having the same 
termini; that the authority to consolidate giv- 



en by the general act for the incorporation of 
railroads, passed in 1868 (section 4969 of 
Gantt's Digest), is limited to "connecting 
railroads," and does not extend to parallel 
roads having the same termini. It is not dis- 
puted that the consolidation took place in 
fact, and that the new or consolidated com- 
pany, under the name of the Arkansas Cen- 
tral Railway Company, assumed to exercise 
and possess, and did exercise in fact, all the 
functions and franchises of a railroad cor- 
poration, under the charter of the Arkansas 
Midland Railroad Company; that it buUt and 
operated fifty miles of railroad, made con- 
tracts, received subscriptions to its capital 
stock, and exercised and performed every 
function pertaining to such corporation from 
the date of the consolidation. Its right to do 
so was never challenged by the state, nor 
questioned in any mode by any person. No 
director or stockholder of either of the two 
companies complained of the consolidation or- 
change of name, but, on the contrary, appear 
to have ratified it. 

If this was a suit to collect a stock sub- 
scription from a subscriber to one of the origi- 
nal companies, a different question might be 
presented. But the city of Clarendon sub- 
. scribed to the capital stock of the consoli- 
dated company. The subscription was made 
in conformity to the authority given and the 
requirements contained in the charter of the 
Arkansas Midland Railroad Company; and 
the action of the city in subscribing for stock 
and issuing bonds must, under the evidence 
and pleadings, be referred to the authority 
given it so to do in the charter of the Arkan- 
sas Midland Railroad Company, which latter 
company had, by change of name or consoli- 
dation, or both, become the Arkansas Cen- 
tral Railway Company. By subscribing for 
stock and issuing its bonds, under these cir- 
cumstances, to the consolidated company, the 
city is estopped, in a suit upon such bonds, 
to show that the Arkansas Central Railway 
Company was not a corporation de jure, or 
that the proceedings to change the name of 
the Arkansas Midland Railroad Company, or 
to consolidate that company with the Little 
Rock & Helena Railroad Company, under the 
name of the Arkansas Central Railway Com- 
pany, were not in conformity to law. 

In principle, this case cannot be distin- 
guished from the case of County of Leaven- 
worth V. Barnes, 94 U. S. 70. In that case it 
was objected that the bonds were issued to 
a company that had no legal existence in 
January, 1865, when the election was held, 
and on the 1st of July, 1865, when the bonds 
were issued. Answering this objection, the 
supreme court say: "This company was or- 
ganized in 1860, under the name of the Mis- 
souri River Railroad Company, and on the 
18th of April, 1866, it consolidated with an- 
other company, increasing its capital and 
changing its name to that of the Leaven- 
worth & Missouri Pacific Railroad Company. 
We suppose this to have been authorized by 
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the statutes of Kansas. Laws 1862, p. 768. 
TVe are certainly of the opinion that when 
the pai-ties interested in the two companies 
are content; when the newly-named compa- 
ny has been in operation for ten years; when 
the county has received and held its stock 
until 1869, when the same was sold by the 
county, by authority of the legislature, it is 
not competent for such a contracting party 
to say that there was an irregularity in the 
organization of the company." _ 

In Commissioners of Douglass County v. 
Bolles, 94 U. S. 104, the suit was upon bonds 
issued by the county to the St. Louis, Law- 
rence & Denver Railroad Company, and the 
court say: "Whether the St. Louis, Law- 
rence & Denver Railroad Company was law- 
fully a corporation capable of contracting 
with the defendants below, is a question that 
cannot be raised in this case, « « * The 
company has built and operated a railroad 
from Lawrence to the Missouri state line, 
and has exercised the usual functions of a 
railroad corporation. It has been a corpora- 
tion de facto, at least, if not de jure, from the 
date of its organization. Its corporate exist- 
ence, therefore, and its ability to contract, 
cannot be called in question in a suit brought 
upon evidence of a debt given to it." 

And in a still later case the court say: 
""Where a shareholder of a corporation is 
called upon to respond to a liability as such, 
and where a party has contracted with a 
corporation, and is sued upon the contract, 
neither is pei-mitted to deny the existence or 
the legal validity of such corporation. To 
hold otherwise would be contrary to the 
plainest principles of reason and good faith, 
and involve a mockery of justice. Parties 
must take the consequences of the position 
they assume. They are estopped to deny the, 
reality of the state of things which they have 
made appear to exist, and upon which others 
have been led to rely. Sound ethics require 
that the apparent, in its efifects and conse- 
quences, should be as if it were real, and 
the law properly so regards it." Casey v. 
Galli, 94 U. S. 680. And the court cite in sup- 
port of this doctrine: Baton v. Aspinwall, 19 
N. Y. 119, 6 Duer, 176; Cooper v. Shaver, 41-^ 
Barb. 151; Camp v. Byrne, 41 Mo. 525; 
Danbury & N. R. Co. v. Wilson, 22 Conn. 435; 
Ellis V. Schmoeck, 5 Bing. 521; McFarlan v. 
Triton Ins. Co., 4 Denio, 392; All Saints 
Church of New York v. Lovett, 1 Hall, 191; 
Topping V. Bickford, 4 Allen, 121; Dooley v. 
Wolcott, Id. 407; Eppes v. Mississippi, G. & 
T, R. Co., 35 Ala. 33; Hamtramek v. Bank of 
Edwards ville, 2 Mo. 169; Jones v. Cincinnati 
Type Foundry Co., 14 Ind. 89; Worcester, etc., 
Inst. V. Harding, 11 Cush. 285; Hughes v. 
Bank of Somerset, 5 Litt (Ky.) 47; Tar 
River Nav. Co. v. Neal, 3 Hawks, 520. And 
the following additional cases may be cited 
in support of this doctrine: Bigelow, Estop. 
(2d Ed. 423, 424) 464; Zabriskie v. Cleveland, 
23 How. [64 U. S.] 400; John v. Farmers', 
etc., Bank, 2 Blackf. 367; Brookville, etc.. 
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Turnpike Go. v. McCarty, 8 Ind. 392; Ensey 
V. Cleveland, etc., R. Co., 10 Ind. 178; Ander- 
son V. Newcastle, etc., R. Co., 12 Ind, 376; 
Palmer v. Lawrence, 3 Sandf. 161; Fisher v. 
Evansville & C. R. Co., 7 Ind. 407. 

The charter authorizes the issue of bonds 
"bearing interest at the rate of sis per cent 
per annum," There are no negative words; 
a higher rate is not in terms prohibited, and 
no penalty is prescribed for issuing or receiv- 
ing bonds drawing a higher rate. At the time 
the bonds were issued, the constitution of 
1868 was in force, which declared "no law 
limiting the rate of interest for which indi- 
viduals may contract in this state, shall ever 
be passed." And the act of July 13th, 1868, 
was also in force, which declared it should be 
lawful for parties to stipulate for any rate of 
interest for "money loaned, or in any manner 
due and owing from any other person or cor- 
poration to any other person or corporation in 
this state." Gantt, Dig. § 4278. 

The city and the railroad company seemed 
to have supposed this legislation had removed 
the restriction in the charter as to the rate 
of interest. Whether this is a sound view it 
is not necessary to determine, because the 
plaintiff having waived all claim for interest 
beyond six per cent, there are other satis- 
factory grounds upon which to rest the deci- 
sion of the question. The power to issue the 
bonds is conceded; the rate of interest they 
should draw is a mere incident to the exercise 
of the power to issue, and not vital to the 
validity of the bonds otherwise lawfully is- 
sued. The city and the company might have 
agreed on a less rate than six per cent, and 
the insertion of a larger rate is at most a 
stipulation in excess of the power relating to 
a mere incident of the main power and eon- 
tract, and the bonds are valid to the extent of 
the principal and lawful interest, and invalid 
as to the excess of interest only. 

If, in the exercise of its undoubted powers, 
a corporation makes a contract, some stipula- 
tion of which is in excess of its powers, this 
does not avoid the whole contract, if, after 
rejecting such stipulation, there remains a 
good execution of the powers granted. John- 
son V. County of Stark, 24 111. 91, 92; U. S. 
V. Bradley, 10 Pet [35 U. S.] 343; City of 
Quincy v. Warfield, 25 111, 317, In the last 
case cited, under authority to issue bonds 
bearing eight per cent interest, bonds stipu- 
lating for twelve per cent were issued, and it 
was held they were valid and bore interest 
at the statutory rate. 

If tested by the rule applicable to laws 
regulating the rate of interest (which, as 
usury laws are based on public policy, is a 
view too f avoidable to the defendant), the 
same result is reached. "Where a statute 
prescribes a rate of interest, and simply for- 
bids the taking of more, and more is con- 
tracted for, the contract is good for what 
might be lawfully taken, and void only as 
to the excess." Farmers', etc., Nat Bank v. 
Dearing, 91 U. S. 35? and see, to the same 
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effect, Darby v. Boatman's Sav. IbsL [Case 
No. 3,571]; and cases cited; Bumhisel v. 
Firman, 22 Wall. [89 TJ. S.] 170. The ease 
of Bank of U. S. v. Owens, 2 Pet [27 U. S.] 
557, and what is said by the court in Tiffany 
v. Boatman's Inst., 18 Wall. [85 XT. S.] 375, 
384, has not been overlooked. In reference 
to them, it may be remarked that what is 
there said on the point is difficult to recon- 
cile with what is said by the court in the 
later cases of Burnhisel v. Firman, supra, 
and Farmers', etc., Nat. Bank v. Bearing, 
supra. 

In the last-named cases the question was 
fairly raised by the record, and proper to 
be decided. In the last case (Farmers', etc., 
Nat. Bank v. Bearing) the rule is stated with 
force and perspicuity, and supported by cita- 
tions that show it to have been a deliberate 
■opinion; and as this is the latest utterance 
of that court on the question, it must be 
regarded by this court as an authoritative 
exposition of the law, and it certainly is in 
harmony with the general, "though not 
quite uniform, doctrine of the authorities." 
Billon, Circuit Judge, in Darby v. Boatman's 
Sav. Inst., supra. 

There seems to have been filed in the of- 
fice of the secretary of state, on the 5th day 
-of May, 1871, articles of association incor- 
porating a railroad company to be known 
as the "Arkansas Central Railway Com- 
pany." The articles of association of that 
road were not filed until after the consolida- 
tion of the Little Rock & Helena Railroad 
•Company and the Arkansas Midland Rail- 
road Company, under the name of the Ar- 
kansas Central Railway Company. Under 
the provisions of section 4942 of Gantt's Bi- 
gest, the articles of association of that road 
were a nullity, and it is not shown that it 
exercised, or attempted to exercise, a simple 
corporate function. But it is enough to say 
that the pleadings and proofs show that the 
defendant subscribed to the capital stock 
■of the Arkansas Central Railway Company 
formed by the consolidation of the Little 
Rock & Helena Railroad Company and the 
Arkansas Midland Railroad Company, and 
that the bonds were issued to the company 
thus formed. 

The authority to subscribe is given "to any 
incorporated town or city." This language 
embraces towns and cities then or there- 
after incorporated. All that is required is 
that they shall be "incorporated" at the time 
the subscription is made. The construction 
of the branch to Pine BlufC was authorized 
l)y section 5 of the charter. The plaintiff is 
entitled to judgment for six-tenths of the 
face value of the coupons, and interest on 
the same at six per cent from the date of 
the maturity of the same. Judgment ac- 
cordingly. 
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LEWIS et al. v. The ELIZABETH AND 
JANE. 

[1 Ware (41), 33; i 7 Am. Jur. 30.] 

Bistrict Court, D. Maine. Sept Term, 1823. 

Seamen's Wages — Wkeck — Ab^lndoxixg the 
Wkeck— Whex Derelict— Salvage. 

1. The wreck of a ship is pledged by the mari- 
time law for the payment of wages, and the sea- 
men's privilege is prefeired to all other claims. 

[Cited in Packard v. The Louisa, Case No. 10,- 
652; Davis v. Leslie, Id. 3,639.] 

2. But if they abandon the wreck, the contract 
between them and the owners is dissolved; they 
lose their privilege against the ship and their 
claim for wages, and they are not restored, by the 
jus postliminij, on the salvage of the property by 
other persons. 

[Cited in Pitman v. Hooper, Case No. 11,185. 
Bistinguished in The Massasoit, Case No. 9,- 
260; Hanson v. Rowell, Id. 6,043. Cited in 
The Niphon's Crew, Case No. 10,277.] 

3. The policy of the law is to connect the right 
to wages with the safety of the ship. 

4. Property is derelict, in the maritime sense 
of the word, when it is abandoned witliout hope 
of recovery, or the intention of returning to 
save it 

5. The rights of the owner are not divested by 
abandonment but the finder becomes the legal 
possessor, and acquires a privilege against Sie 
property for his salvage, which takes precedence 
of all other liens. 

[Cited in Packard v. The Louisa, Case No. 

10,652; The John Wurts, Id. 7,434.] 
[Cited in Eads v. Brazelton, 22 Ark. 499.] 

In admiralty. 

O. S. Baveis, for petitioners. 
Mr. Whitman, for owners. 

WARE, Bistrict Judge. This is a petition 
for wages against the proceeds of the wreck 
of the brig Elizabeth and Jane, which was 
ordered at a former term to be sold for the 
payment of salvage, and the proceeds of the 
sale to be brought into the registry. One 
half of the gross amount has been decreed 
to the salvors, and the seamen now claim 
their wages out of the surplus remaining 
in court. If wages are due, the claim may 
be well enforced in this proceeding. By the 
marine law, the ship, and even the wreck, 
as the old ordinances express it, is, to the 
last nail, pledged to the seamen for their 
wages. Their lien is preferred to all others, 
and the reason given is, because it is their 
labor that has saved all. Consulat de la 
Sler, cc. 58, 63, 258, 193; Cleirac, Jurisdic- 
tion de la Marine, p. 351, art. 18; Abb. Shipp. 
538; [Blame v. The Charles Carter] 4 
Cranch [8 U. S.] 328; Relf v. The Maria 
[Case No. 11,692]; 1 Valin, Comm. 703; 
Laws of Oleron, p. 751, art 3. 

The facts in the case are these:— The sea- 
men shipped in St. Bomingo, for a voyage to 
the United States, and the brig sailed with 
a cargo of mahogany about the first of Janu- 
ary, 1823. Meeting with bad weather on the 



1 [Reported by Hon. Ashur Ware, District 
Judge.] 
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■coast, she was driven atout without being 
■able to make a port, until about eighty or 
ninety days after leaving St. Domingo, 
when she struck on a reef of rocks, was 
wrecked, and abandoned by the crew. The 
men suffered, not only from the severity of 
the weather, but from want of provisions, 
having been for a considerable part of the 
time on short allowance. The wreck was 
afterwards picked up and brought in by the 
schooner Merit, Capt. Sylvester. The sea- 
men now claim wages out of the savings of 
the wreck, and an additional sum, under 
the statute, for the time they were on short 
allowance. No evidence was offered as to 
the latter claim, and I understood at the ar- 
gument that it was abandoned. The ques- 
tion presented by the case, is, whether, after 
shipwreck, and abandonment by the crew, 
wages are due, provided the wreck is saved 
by other persons, independent of any agency 
on their part. On the general principles of 
the contract of hire, wages may, without 
doubt, be claimed. A mechanic, who is 
hired by the day or month to build a house, 
■does not lose his wages because the build- 
ing is accidentally destroyed before it is 
completed. But the contract of hire for ma- 
rine service stands on reasons peculiar to 
itself. It is a principle of every maritime 
■ -code that wages are dependent on the safe 
■delivery of the thing. If ship and cargo are 
lost, wages are lost. It is the policy of the 
law to connect, by the strongest ties, the 
interest of the crew with the safety of prop- 
■erty exposed to peculiar risks. In the event 
of shipwreck, so long as they remain at- 
tached to the ship, they keep alive theit 
■claim to wages; and if part is saved by their 
labor, though the authorities are not uni- 
form, on principle, it can hardly be denied 
that either full wages are due, or, at least, 
in proportion to what is saved, and accord- 
ing to the circumstances of the case, the sea- 
men may claim an additional compensation, 
in the nature of salvage. 

But when they abandon the wreck, and 
leave It derelict, a very different case is pre- 
•sented. It may aid in coming to a correct 
•decision of the question, to consider the sltu- 
:ation and incidents of property thus aban- 
doned. Property is derelict, in the maritime 
;sense of the word, when it is abandoned 
without hope of recovery, without an inten- 
tion of returning. A temporary abandon- 
ment, for the purpose of providing more ef- 
fectual means of saving it, does not consti- 
tute a derelict For this purpose the aban- 
donment must be final, without the intention 
of returning and resuming the possession. 
The property of the owner in the thing is 
not in this case divested. The law still con- 
siders him as the proprietor, and protects 
bis interest By the civil law, the purloin- 
ing of goods shipwrecked or thrown over- 
iDoard in a tempest, subjects the intermed- 
dler to the action of theft. But any person 
■who finds the goods may take possession of 



them; and It results from the marine law 
that he acquires the legal possession, and a 
legal interest in the proi)erty, that is, a title 
to a reward for saving it, which he may en- 
force against the thing itself; or he may de- 
liver It to the owner, and proceed In the ad- 
miralty by a libel in personam. The Hope, 
3 O. Kob. Adm. 215; The Trelawney, 4 G. 
Rob. Adm. 223. The thing Itself becomes 
bound to him for the salvage, and he may 
retain it until he obtains a satisfaction. This 
right of possession is necessarily exclusive 
of that of all other persons, because his in- 
terest In the thing takes priority of all other 
Interests. 

The finder is bound to keep the goods with 
ordinary care, at least, and without fraud. 
The legal effect of plunderage or embezzle- 
ment on the part of the salvor, and on prin- 
ciple also, it would seem, of that gross neg- 
ligence, negligentia proxima dolo, which the 
law holds as constructive fraud, is, that the 
salvor forfeits his claim to salvage, and the 
owner recovers his goods, discharged of the 
lien. Mason v. The Blaireau, 2 Cranch [6 
tJ. S.] 240. But it is from the salvor only 
that the owner can receive his goods, and 
to the owner only is the salvor accountable. 
The master and the mariners, having lost 
the possession, cannot resume it These are 
familiar and well-established principles of 
the marine law. It remains to be seen how 
they affect the claim of wages. The general 
rule, founded on principles of policy, is, that 
wages are dependent on the successful ter- 
mination of the voyage. Seamen have then 
their threefold remedy, against the master, 
the owners, and the ship. Until that time 
their right to wages, and consequently their 
lien on the ship, are but inchoate and contin- 
gent They become perfect on her safe ar- 
rival at the port of destination. Any mis- 
fortune that destroys the voyage, puts an 
end to the claim for wages, or rather pre- 
vents its ever coming to maturity. Ship- 
wreck, followed by abandonment, seems nec- 
essarily to involve this consequence. The 
contract is dissolved. The connection of the 
crew with the ship Is at an end. The prop- 
erty is derelict, and the finder acquires a 
possession and an interest, which the master 
and mariners cannot legally disturb. They 
have no longer a right to Intermeddle with 
the goods. The rights of the owner con- 
tinue, but If he does not appear and make 
his claim within a year and a day, the title, 
subject to the salvor's lien, by the law of 
nations, as now understood, accrues to the 
sovereign. The Aquila, 1 G. Rob. Adm. 37; 
Valin, Comm. L. 4, tit 9, art 27; Jac. Sea 
Laws, bk. 4, c. 4. I know of no principle of 
law which authorizes the carrier, master, or 
mariners, to intercept the goods between the 
salvor and the owner. On the contrary, it 
seems to be the uniform language of jurists, 
that the goods come to the owner burdened - 
only with salvage. It appears to be a nec- 
essary result, from these principles, -that the 
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claim for wages is extinguistied by ship- 
wreck and abandonment, and that the bene- 
fit of the jus postliminii does not arise on 
the salvage of the goods by other persons. 

The question of freight was collaterally in- 
troduced into the argument in support of 
the claim for wages. It does not arise in- 
deed in this case, the owner of the ship and 
cargo being the same. But it is contended 
that, on the principles of the marine law, 
the ship being preserved in specie, and the 
lading brought into port in her, and received 
by the owner or insurer, freight must be 
considered as earned; and if so, that wages 
follow of course. In answer to this argu- 
ment it may be said that the principles be- 
fore stated apply with as much force to the 
question of freight as wages. The merchant 
receives his goods, but with the deduction of 
salvage, and they are delivered, not by the 
ship-owner, but by the salvor. The posses- 
sion of the salvor deprives the carrier of the 
capacity of performing this essential part of 
the contract. On the whole, it seems a fair 
dediiction from these premises, that, by ship- 
wreck with abandonment by the crew, the 
contract is totally dissolved. Such seems to 
me to be the legitimate inference from the 
acknowledged principles of the marine law; 
and so the law is stated by the learned ed- 
itor of Abb. Shipp. p. 512. The authorities 
are not, however, so explicit on the subject 
as might have been expected, and perhaps 
not wholly reconcilable. In the case of 
Prothingham v. Prince, 3 Mass. 563, (and 
see Abb. 498, note,) the cargo and freight 
were wholly lost, and the wreck only of the 
vessel saved. The court decided that full 
wages were due to the time of the ship- 
wreck, though the amount was nearly equal 
to the whole value of the wreck saved. The 
report is short and confused, and it does not 
appear certain whether the salvage was ef- 
fected by the crew or not. But from the 
circumstances stated, it is rather to be pre- 
sumed that it was. Taking the facts to be 
so, this case is supported in principle by the 
case of Weeks v. The Catharine Maria [Case 
No. 17,351], decided by Judge Hopkinson, 
and Taylor V. The Oato [Id. 13,786], decided by 
Judge Peters. In both these cases the court 
lays stress on the services of the seamen in 
effecting the salvage; and in both a doubt 
seems to have existed whether full wages 
should be allowed, or only in proportion to 
what was saved. "So long," says Judge 
Hopkinson, "as the duty of the mariners 
calls for their attention and services in the 
preservation of the ship and cargo, or any 
part thereof, so long does their lien for 
wages enure, at least in proportion to the 
value of the property saved." In the case of 
Luthridge v. Gray, Abb. 340, which was 
originally brought in the court of admiralty 
in Scotland, and, after going through the 
Scottish courts, was finally decided by the 
house of lords, it was settled that freight is 
due on goods saved from shipwreck, though 



some of them may have been so much in- 
jured as to be of no value. See, also, the- 
case of Luke v. Lyde, 2 Burrows, 883, and 
Baillie v. Mogdiliani, Marsh. Ins. It does 
not clearly appear whether in this case the 
crew aided in saving the goods, though it 
seems probable that they did. If freight was 
earned, and the seamen staid by the vessel 
and assisted in saving the ship and cargo, 
it would be difficult to maintain, consistently 
with the marine law, that wages were not 
due. In Post v. Kobertson, 1 Johns. 24, the 
court seems to be of the opinion th(it freight 
was due in a case nearly resembling the 
present. The ship was abandoned by the 
crew, who were taken off the wreck by an- 
other vessel, part of whose crew broughf the 
wreck in. The court decided that freight 
could not be recovered in an action on the 
charter-party, but a nonsuit was entered 
against the plaintiff, on the ground that he 
might prevail in a different form of action. 
This case would carry greater authority, if 
it did not appear to be very much qualified, 
at least, if not reversed in substance, by a 
subsequent decision of the same court. In 
Dunnett v. Tomhagen, 3 Johns. 154, where 
the vessel was abandoned, and part of the 
merchandise taken into the long-boat by 
the crew, who were taken up and brought 
in by another vessel, the court decided that 
no wages were due, and the reason given is 
that no freight was earned. The salvor, says 
Chief Justice Kent, in giving the opinion of 
the court, and not the ship-owner, was the 
deliverer. 

It was admitted in the argument for the 
petitioners, that the cases in the books are 
at best equivocal; but it is contended that 
this is a question to be decided by the marine 
law, which, according to Lord Mansfield, is 
not the law of any particular state, non alia 
lex Romae, alia Athenis; but it is found- 
ed on principles received in common by the 
whole commercial world. The courts of this 
country apparently admit the correctness of 
this observation, and foreign jurists and or- 
dinances are familiarly quoted, not as bind- 
ing of their own authority on the judicial 
consc-ence of the court, but as credible wit- 
nesses to prove what the marine law is. I 
have looked into the foreign authorities re- 
ferred to, but without finding the satisfac- 
tion in this case, which our domestic authors 
have failed to afford. By the civil law, the 
principles of which form the substratum of 
the marine law, what any one saved from 
shipwreck he saved- for himself, tanquam ex 
incendio. By the Consolato del Mare, 492, 
goods saved from shipwreck shall pay freight 
in proportion to the part of the voyage per- 
formed. Though wages are not named in 
this article, the fair inference from the gen- 
eral tenor of that code, which studiously 
connects freight and wages, is, that they 
would be holden to be due in a like propor- 
tion. This inference is strengthened by the 
provisions of the other ancient ordinances. 
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The Laws of Oleron, ai-t. 3, and of Wisbuy, 
art. 15, allow wages in case of sliipwreek 
unless all is lost; but both ordinances make 
wages to depend on the services of the crew 
in saving the wreck.' In the revised edition 
oftheOrdinancesof the Hanseatic Towns, of 
1G14, tit 9, it is expressly enacted that full 
wages shall be paid without deduction, if 
enough is saved from the wreck of the ves- 
sel to pay them. The terms of the law are 
large enough to comprehend the present case, 
but in practice they were probably restrain- 
ed to cases where the crew were the saivoTs. 
The rule established by the Ordinances of 
the Marine of Louis XIV., bk. 3, tit 4, arts. 
3-9, is, that in cases of a total Ibss of the 
ship and merchandise, the seamen lose their 
wages. But if any part of the wreck is sav- 
ed, they shall be paid their wages, says the 
ordinance, from the wreck which they have 
saved, and an additional compensation for 
fheir labor in saving it, evidently restricting 
the rule to cases where the crew are the 
salvors. If the value of the wreck is suf- 
ficient, wages shall be paid without deduc- 
tion, but if merchandise only is saved, they 
shall be paid in proportion to the freight re- 
ceived by the "master. The Code de Com- 
merce, 25S-261, is substantially a transcript 
of the ordinance. 

The language of the ordinance, that the 
crew shall fce paid their wages, sur les debris 
qu'ils ont sauvS, naturally suggests the 
conclusion that the payment is to be made 
only in those cases in which they are the 
salvors, or at least have aided in the sal- 
vage. But Valin has expressed a different 
opinion. He says that in case of shipwreck 
the crew are at liberty to abandon the ves- 
sel, although he admits Laws of Oleron, art 
3, and the Ordinance of the Hanse Towns, 
art 44, decide the coutraiy. His reasoning 
is, that by shipwreck the contract is dis- 
solved, having been rendered impossible to 
be performed, by an accident of major force. 
The owners are under no personal obligation 
to pay the crew either their wages or their 
expenses home, and consequently they have 
no just cause of complaint if the seamen re- 
fuse to exert themselves in saving the wreck. 
The seamen are not bound to render any 
further service, because the contract, and 
with it all the obligations resulting from it, 
has been dissolved by an accident which 
renders the performance of it impossible. 
But though the seamen are dischai'ged from 
the obligation of rendering any further serv- 
ice, their lien or privilege continues in force 
against the vessel or wreck; by whatever 
means it may be saved. The reason is, that 
the ship being specially pledged for their 
wages, by a general hypothecation, the lien 
adheres to the thing as long as it exists. 
His language is: "It may perhaps be said 
that it would be just, with regard to the 
seamen who refuse to labor in the salvage, 
to withhold from them the payment of their 
wages from the savings of the wreck and 

15FED.CAS. — 31 
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freight. But this would require a law which 
should expressly decide it because their 
wages are due from the objects which are 
specially pledged for them, whether they 
have concurred in saving them or not. vv hen 
saved, they are saved for their benefit, as 
well as for the benefit of all others who are 
interested in them, whether present or ab- 
sent." Volume 2, p. 704. I have not the 
presumption to question the authority of 
Valin in the interpretation of the ordinance. 
His commentary, by the common consent of 
the learned, is allowed an authority nearly 
if not quite equal to that of the text of the 
law itself. But Ms reasoning on this point 
has not been received as wholly sausfactory 
by all the learned among his own country- 
men. Boulay Paty, one of the best commen- 
tators on the maritime part of Code de Com- 
merce, is of the opinion that, neither under 
the ordinance nor the code, which here 
adopts the words of the ordinance, can the 
seamen claim wages from the savings from 
the wreck, imless they have contributed to 
the salvage; and he quotes Boucher and 
Delvincourt as holding the same doctrine in 
opposition to the authority of Valin. 2 Cours 
de Droit Maritime, p. 228, tit 5, § 4. 

But however it may be under the positive 
text of the French law, I take it to be clear 
by the law as it is held in this country, that 
the seamen are not discharged from the 
obligation of their contract by the happen- 
ing of any fatal disaster to ttie vessel, but 
that it is their duty, while they can do it 
with safety, to remain by the wreck and ex- 
ert themselves to the utmost of their ability 
to save as much as possible, both of the ship 
and cargo. Abb. Shipp. pt 4, c. 2. § 6. 
Whatever they save, both tlie fragments of 
the vessel and the freight, constitutes a fund 
pledged for payment of their wages, and 
the foreign ordinances also allow them a fur- 
ther reward in the nature of salvage. Laws 
of Oleron, art. 3; Ordinance of Philip U. 
of 1563, tit 4, § 12; Laws Hanse Towns 
1591, art 44; Ordinance 1614, tit 4, art. 29; 
Jus Navale Rhodiorum, 45. Their right to 
wages and lien on the vessel remains as long 
as they remain by the wreck. But when 
they abandon the vessel, they at the same 
time abandon their claim to wages. This is 
the legitimate inference from that rule of 
policy of the marine law which connects the 
interest of the crew with the safety of the 
ship. 

There is not that precision and exactness 
in the language of the authorities which 
could be desired, and in some of them, tak- 
ing the terms in their ordinary import, they 
are comprehensive enough to include this 
case. But the general current of the author- 
ities which allow wages from the savings 
of a wreck, is confined to cases where the 
crew are the salvors, or at least aided in 
the salvage. "Where the lajoguage is gen- 
eral and indefinite, as that, for instance, of 
Judge "Winchester in note to Relf y. The 
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Maria [Case No. 11,692], it Is to be taken, 
I think, with this restriction. I do not find 
a single case that can be considered as a 
clear authority to sustain a claim for wages 
after a shipwreck and abandonment, and a 
salvage by others than the crew, unless that 
in 1 Johns. 24, be so considered, and the au- 
thority of that is much impaired by the sub- 
sequent case in the third volume of the 
same reporter. The silence of the books 
alone may be considered as an argument 
against the validity of the claim; for if, in 
any instance, it had been allowed to pre- 
vail, it probably would not have escaped the 
vigilance of the reporters. The result of 
this opinion is, that the petition must be dis- 
missed, but it is dismissed without costs. 



Case No. 8,3S2. 

LEWIS T. ESTHER. 

[2 Cranch, 0. 0. 423.]i 

Circuit Court, District of Columbia. Oct. Term, 
1823. 

Contracts — Failure to Complete — Right to Re- 
cover FOR Work Done. 

If a man contract to do certain work at a cer- 
tain price, and quits it before it is finished, he 
cannot recover, upon a quantum meruit, the val- 
ue of his labor. 

The plaintiff [Samuel Lewis] agreed to do 
certain work for the defendant [Robert 
Esther] for the sum of $125. He began, but 
abandoned it before it was finished, and now 
sued for quantum meruit, and offered to 
prove the value of his work. 

Mr. Jones, for defendant, objected that 
there was an express, specific agreement at 
a certain price, and therefore the plaintiff 
could not recover upon an implied assumpsit. 

Mr. Ashton, contra, contended that, by us- 
age, money is due as the work progresses, 
otherwise a poor mechanic cannot go on. 

But THE COURT (nem. eon.) rejected the 
evidence, and instructed the jury that the 
plaintiff is not entitled to recover in this 
action. 



Case Wo. 8,323. 

LEWIS V. FIRE INS. CO. 

[2 Cranch, C. 0. 500.] i 

Circuit Court, District of Columbia. Nov. Term, 
1824. 

Venue in Civil Case — Change — Discretion op 
Court — Apfidavit. 

The court has a discretion, upon a motion to 
change the venue, and will not. in general, 
change it, unless the suggestion be accompanied 
by an affidavit stating the grounds of belief, that 
an impartial trial canno't be had in the county 
in which the suit is instituted. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Before the court had made the rule (of 
1821) respecting applications for a change of 
venue, Mr. Jones, for plaintiff [Edward S. 
Lewis] had, as he stated, moved the court 
to change the venue in this cause, upon 
an affidavit stating no reasons for the plain- 
tiff's belief that he would not have a fair 
trial in this county. The affidavit was hand- 
ed to the court without being filed, and re- 
mained in the drawer of the chief judge. 
The court did not decide upon the motion, 
at the term at which it was made; and at 
the subsequent term, the affidavit not being 
found among the clerk's papers, it was sup- 
posed to be lost. Afer the court had made 
the rule (of 1821) requiring a statement of 
the reasons for the belief, &c., the affidavit 
was found and filed, and several terms elap- 
sed without renewal of the motion. 

Upon the motion now being renewed, 
CRANCH, Chief Judge, said that heretofore, 
and before the rule was made, it had been 
a prevailing opinion that the court had no 
discretion, but it was bound to change the 
venue, if the party would make oath that 
he believed he could not have a fair trial 
in the county. But a majority of the judges 
had decided that the court had a discretion; 
and that if the court 'had a discretion to 
change the venue or not, he could not con- 
sent to change it in any case upon a naked 
affidavit of the belief of the party, without 
stating the reasons of that belief. 

MORSELL, Circuit Judge, was still of the 
opinion that the court had no discretion, and 
that the venue should be changed. 

THRUSTON, Circuit Judge, being absent, 
the motion to remove the cause did not pre- 
vail. 

NOTE. The words of the act of congress 
of the 24th of June, 1812, par. 8 (2 Stat. 755), 
entitled "An act to amend the laws within 
the District of Columbia," are, "That in any 
civil suit or action at law, or any criminal or 
penal prosecution by information or indict- 
ment now depending, or hereafter to be com- 
menced, the court, upon a suggestion in 
writing by any of the parties thereto, sup- 
ported by oath or affirmation, that a fair and 
impartial trial cannot be had in the county 
where such suit or action is depending, may 
order the same suit or action to be removed 
into the com*t holden in the other county 
in the said district; and the same shall be 
prosecuted and tried according to law, and 
the judgment carried into full effect." The 
rule of court, referred to, requires that the 
affidavit of the party should state the 
grounds of his belief, and be corroborated by 
the affidavits of others. 2 

2 NOTE. "May term, 1821. "Rule as to the 
Removal of Causes under the Act of Congress. 
1. The application shall be made, and affidavit 
filed on or before the first day of the trial court, 
or four days before the day assigned for the trial 
of the cause. 2. The affidavit of the party ap- 
plying for the removal shall state the reasons of 
tlie belief of the party, that he cannot have a 
fair trial in the county wherein the suit is de- 
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LEWIS (GATTES v.). See Case No. 5.288. 

LEWIS (GIBSON v.). See Case No. 5,398. 

LL.\riS (GORDON t.). See Oases Nos. 5,612- 
5,614. 

Case M"o. 8,3S4. 

LEWIS T. GOULD et al. 

[13 Blatchf . 216.] i 

•Circuit Court, S. D. New Yota. Dec. 14, 1875. 

Pleading at Li-w— In Fedekai. Courts— Under 
State Code. 

1. Under section 914 of the Revised Statutes 
^f the United States, a pleading in a suit at law 
in this court, which is not authorized in a like 
suit in a court of this state, will be set aside on 
motion. 

[Cited in Merchants* & Manufacturers' Nat. 
Bank t. Wheeler, Case No. 9,439.] 

2. The common law forms of pleading are no 
longer necessary in the United States courts 
■within the state of New York, nor are they ad- 
missible, except as they may be deemed to be 
substantially a compliance with the requirements 
^f the Code of Procedure of the state, as to plead- 
ings. 

[Cited in Johnson v, Healy, Case No, 7.389; 
Oscanyan v. Winchester Repeating Arms 
Co., Id. 10,600; Eosenbach v. Dreyfuss, 1 
Fed, 395,] 

[This was a suit by Edwin M. Lewis, trus- 
i:ee, against Jay Gould and others. Heard 
-on motion to set aside a replication.] 

Sanford, Robinson & Woodruff, for plain- 
tiff. 
Thomas G. Shearman, for defendants. 

JOHNSON, Circuit Judge. The defend- 
ants move to set aside the replication, upon 
the ground that the pleading is not author- 
ized by law. It is entirely clear that, if 
this suit were in the supreme court of the 
state of New York, the pleading in question 
would be unauthorized, and might be set 
.aside. The question is, whether that is silso 
the law of the United States courts in Jihis 
•district. The answer to this question is given 
"by section 914 of the United States Re- 
vised Statutes, which enacts that "the prac- 
tice, pleadings, and forms and modes of pro- 
ceeding in civil causes, other than equity 
and admiralty causes, in the circuit and dis- 
trict courts, shall conform, as near as may 
"be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time, in 
like causes, in the courts of record of the 
state within which such circuit or district 
■courts are held, any rule of court to the con- 
trary notwithstanding." No language can 

pending; and must be corroborated by the affi- 
■davit of some other person. 3. The other party 
shall be permitted to file a counter aflSdavit or 
.affidavits stating any facts which may be proper 
for the consideration of the court, in the exercise 
of its discretion. 4. If the application for the 
removal of a cause be not made before the trial 
court, the party praying for the removal must 
pay the costs of tiiat term, if the cause shall be 
removed." 

I [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



be more direct or plainer than this to cout 
vey the will of the congress, that the plead- 
ings in the circuit and district courts shall 
be conformed to those employed in the state 
practice, "as near as may be." The qualifi- 
cation contained in this last phrase is not to 
be construed to subvert the command of the 
statute. "As near as may be" allows only 
necessary variations from the state methods, 
growing out of the different organization of 
the courts, and other similar matters. 

No one can doubt, that, if the Code of Pro- 
cedure of New York had existed as the law 
of the state in 1789 and 1792, the practice, 
pleadings and modes of procedure which it 
contains would, by force of the process acts 
of those years, have been adopted into and 
become the law of the circuit and district 
courts of the United States within this state. 
Nor is there any more doubt that such was 
the intent and is the effect of the section in 
question. The common law forms of plead- 
ing are no longer necessary in the United 
States courts within the state of New York, 
nor are they admissible, except as they may 
be deemed to be substantially a compliance 
with the requirements of the Code of Pro- 
cedure of the state, as to pleadings. The 
same vie-ftr of this statute was taken In 
Butler V. Young [Case No. 2,245], by Sher- 
man, J., in the circuit court for the Northern 
district of Ohio, and the same principles of 
interpretation were applied to the former- 
process acts. Fenn v. Holme, 21 How. [62 
U. S.] 481; U. S. V. Keokuk, 6 Wall. [73 U. 
S.] 514. 

The motion to set aside the replication 
must be granted. 



Case K"o. 8,3S4a. 

LEWIS V. HAMILTON. 

PBCempst. 21.] i 

Superior Court, Territory of Arkansas. April, 
1824. 

Sheiuff — Liability for Costs not Collected — 
How Proceeded agaissi. 

i 

1. When a sheriff fails to make the costs when 
practicable, he becomes responsible, nor will the 
order of the client or attorney as to costs change 
or affect that liability. 

[Cited in People v. Palmer, 46 111. 398.] 

2. He may be reached by motion. 

Appeal from the Arkansas circuit court. 
[This was a suit by Eli J. Lewis, clerk, 
against James Hamilton, sheriff.] 
Before SELDBN and SCOTT, JJ. 

OPINION OF THE COURT. In this case 
it appears that in the circuit court of Ar- 
kansas coimty, a motion was made by the 
appellant against the appellee to recover sev- 
en dollars and four cents, costs due him as 
clerk of that court, in the case of John Tay- 
lor, assignee of Richard Montgomery, v, 

1 [Reported by Samuel Hempstead, Esq.] 
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James Young, and whicli costs the sheriff of 
Arkansas county failed to make on execution 
placed in his hands. The motion was over- 
iniled on the ground that it appeared that 
Taylor had transferred the judgment to Sam- 
uel O. Roane, and that the latter directed the 
appellee to stay the collection of the debt. 
In our opinion it was error to deny the mo- 
tion, for when a sheriff receives an execution 
on which costs are due a clerk, and fails to 
make them when practicable, the sheriff he- 
comes responsible, nor will the order of the 
plaintiff in execution vary the case as to the 
costs, whatever may be the effect on the 
debt Reversed. 
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Case No. 8,325. 

LEWIS V. KINNEY. 

[5 Dill. 159; 25 Int. Rev. Rec. 138; 7 Reporter, 

551; 11 Chi. Leg. News, 223; 

26 Pittsb. Leg. J. 191.] i 

Circuit Court, E. D. Missouri. March Term, 

1879. 

Pakt Owkeks op Steamboats— CoJiPULSonr Sale 

AS A JIeass of Paktition— StipuiSation to 

Return. 

1. In case of a dispute between part owners of 
a steamboat as to her employment, a court of ad- 
miralty will not decree a sale of the whole boat 
at the'instance of the minority interest. 

2. Nature of the stipulation which the majority 
interest, wishing to employ the boat, may be re- 
quired to give for the protection of the minority 
interest, discussed, 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Mis- 
souri.] 

The libellant, William J. Lewis, on the 
27th day of June, 1878, filed his libel in the 
district court of the United States for this 
district against thev steamboat R. W. Dugan, 
her engines, etc., and Joseph B. Kinney, part 
owner etc., in which he alleged the following 
facts: That about the 17th day of March, 
1876, he, said libellant, purchased from said 
Kinney, the then sole owner, a third part of 
said steamboat, and that from said date of 
purchase until about November of the same 
year, by agreement of himself and co-owner, 
she was nm in the "Missouri river trade," 
between St. Louis and Portland, Missouri; 
that about the last-named date said Kinney, 
in opposition to the expressed wishes of li- 
bellant, took the steamboat to New Orleans, 
Louisiana, and ran her, at a loss, in the 
"New Orleans and Red river trade," and aft- 
erwards took her to New Orleans, and, be- 
ing in good condition, instead of loading her 
with a profitable cargo, caused her to be 
towed to St. Louis by the Kate Kinney— 
another steamboat belonging to said Elinney 

1 [Reported by Hon. John F. -Dillon, Circuit 
Judge, and here reprinted by permission. 26 
Pittsb. Leg. J. 191, and 7 Reporter, 551, contain 
only partial reports.] 



—at an expense t« the •wners of the R. W. 
Dugan of $600; that upon the arrival of the 
vessel at St. Louis, libellant objected to the 
course taken by his said co-owner, and re- 
quested that an account of the "boat's busi- 
ness" be rendered to him, which said Kin- 
ney failed and refused to do; that about 
April 1st, 1877, said Kinney, despite the re- 
peated objections of libellant, took the 
steamboat R. W. Dugan to the Yellowstone 
river, and for more than a year used her as 
a tender for said steamer Kate Kinney in 
fulfilling a contract for the transporation of 
goods entered into by him individually with 
the government of the United States, and 
upon his return to St. Louis, in May, 1878, 
although requested, failed and refused to 
render any account to libellant of the busi- 
ness or earnings of the boat; that said Kin- 
ney, against the wishes and consent of libel- 
lant, has incurred large expenses for unnec- 
essary repairs to the vessel, and refuses to 
permit libellant to have any voice in the use 
and management of the same. Libellant 
further alleges that he has repeatedly offer- 
ed to sell his interest in the steamboat to 
said Kinney at a reasonable price, or to pur- 
chase his share on like terms, or to run the 
vessel in a trade and under a master to be 
agreed upon, all of which offers said Kinney 
has declined. In view of these facts, and of 
the disputes between himself and co-owner 
being irreconcilable, he prays for a decree 
for the sale of the steamboat and proper dis- 
tribution of the proceeds. The said Kinney 
appeared as claimant of two-thirds part of 
the steamboat R. W. Dugan, and filed a 
"plea to the jurisdiction" of the court in the 
nature of a demurrer, on the general ground 
that no case is stated in the libel entitling 
the libellant to a decree for the sale of the 
vessel, and on the special ground that the 
owner of a minority interest is not entitled 
to such decree. The district court sustained 
the- plea and dismissed the libel. Against 
this decree the libellant appeals and seeks 
to have the same reversed. 

triven Campbell, for appellant. 
William H. H. Russell, for appellee. 

DILLON, Circuit Judge. The libellant is 
the owner of one-third, the claimant of two- 
thirds, of the steamboat. The object of the 
libel is to obtain a decree for the sale of the 
boat and a division of the proceeds. The 
district court decided that the case stated in 
the libel did not entitle the libellant to a de- 
cree for a sale. The libellant is doubtless 
entitled, on an application for that purpose, 
to require a stipulation from the respondent, 
if the latter insists on employing the vessel 
in voyages or upon ventures against the 
judgment and remonstrance of the libellant, 
to return the vessel, or in default to pay the 
value of the libellant's interest therein. As 
the respondent is the owner of the larger in- 
terest, he has, according to the settled doc- 
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trine on the subject, tlie preferable right to 
the use of the vessel, on giving, if required 
by the libellant, the proper stipulation. If 
the respondent refuses or declines to employ 
the boat, the libellant, although the -owner 
of the lesser interest, on giving such a stipu- 
lation, would 'be entitled m the possession of 
the vessel for the purpose of employing her. 
This much is clearly stated in the opinion of 
the supreme court in The Orleans v- Phoe- 
bus, 11 Pet. [36 U. S.] 175. As I understand 
that case, it also settles, so far as this court 
is concerned, the question as to the libel- 
lant's right, on the facts stated in the libel, 
to a decree for a sale. In that case the 
owner of a one-sixth part in a steamboat 
asked the admiralty to decree a sale against 
the owners of the other five-sixths parts, al- 
leging, to support his claim, that, as master 
and part owner, he had been dispossessed by 
the co-owners, who were navigating the boat 
contrary to his wishes; that they refused to 
have an amicable sale of the boat, and that, 
likewise against his wishes, they were about 
to send the boat on another trip up the Mis- 
sissippi river. The question was made that 
the district court had no jurisdiction as a 
court of admiralty to entertain the libel. 
Mr. Justice STORY, delivering the judgment 
of the court, disposed of this point in the fol- 
lowing sentence: "The jurisdiction of courts 
of admiralty, in cases of part owners having 
unequal interests and shares, is not and 
never has been applied to, direct a sale upon 
any dispute between them as to the trade 
and navigation of a ship engaged in mari- 
time voyages, properly so called." It seems 
to have been assumed that no more favora« 
ble rule applied to steamhoats, for he adds-. 
"If, therefore, this was a vessel engaged, in 
maritime navigation, the libel for a sale 
could not be maintained." 

The statement in the present libel that the 
respondent is using the boat in voyages and 
in trades against the wish of the libellant, 
is identical with that made in the ease before 
the supreme court. The respondent as part 
owner has the legal right to use the vessel, 
subject to giving a stipulation, if requu-ed. 
The fraudulent expenses incurred by the re- 
spondent would not be binding on the libel- 
lant. If the respondent is under a liability 
to account to the libellant in respect to the 
use or operation of said boat, the proper 
court will compel him to do so. As I cannot 
but regard the judgment of the supreme 
court in the case cited as conclusive in the 
present libel, I do not deem it necessary to 
go into the learning applicable to the ques- 
tion presented. It will be found summa- 
rized in Story, Partn. §§ 415-439; T. Pars. 
Partn. 55S-563; Smith, Merc. Law, 18Jt-187; 
Abb. Shipp. pt, 1, c. 3, p. 98 et seq.; Freem. 
Coten. §§ 389-392. The general doctrine of 
the maritime law, as well as the decisions in 
Great Britain and in this country, are stated 
in Tunno v. The Betsina [Case No. 14,236], 
which also holds that the owner of a minori- 
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ty interest has no right to a decree for a sale 
of the vessel against the wishes of the ma- 
jority. 

It would be extremely difacult to formu- 
late rules for the adjustment of the relations 
of part owners of a vessel when discord 
arises between them, which would always 
be just in their operation. The majority 
may oppressively and unjustly use their con- 
ceded preferable right to employ the vessel. 
The minority owner may be cross-grained 
and unreasonable. Public policy requires 
that the vessel shall be employed and not 
suffered to lie idle, if any of the owners will 
use her. Neither the major nor minor in- 
terest should be armed with a club to hold 
in terrorem over the other. To allow the 
owner of a small fraction of the vessel to 
demand a sale as of right, would give him 
an undue advantage. To allow the majority 
to force a sale of his interest at pleasure, 
would put him too much in their power. The 
unreasonable refusal of the minor share- 
owner to unite with the majority " interests 
in employing the vessel may be a hardship 
upon them hy requiring more than their 
share of capital for equipment and outfit. 

The consideration does not, however, have 
the same force with respect to western 
steamboats as in the case of sea-going ves- 
sels. The majority, because of their prefer- 
able right to the use of the vessel, and their . 
right to prevent a sale, and, also, to use the 
vessel without compensation, if such right 
es;ists, have an inducement to act unfairly 
towards the minority. The only relief to 
the latter, if unfairly dealt by, would be to 
have a sale of the vessel or to get some more 
beneficial stipulation than a mere engage- 
ment to return the vessel. But a right to a 
sale at all is denied by the English courts. 
Equity has refused to decree a sale of a 
vessel, as it may do between part owners in 
respect to other indivisible chattels, but 
turned the parties over to the admiralty; 
and it is denied that the admiralty cooirts in 
England can ever decree a sale. In this 
country the practice is not to decree a sale 
except where the dispute is between the 
owners of equal shares, and there is, there- 
fore, no other possible way of terminating it. 

These considerations show the necessity for, 
as well as the diflSculty of, settling the dis- 
putes which arise among part owners. What 
tribunal would be so competent to do this on 
broad and equitable principles as the ad- 
miralty courts, if they could exercise the 
comprehensive and flexihle powers which 
are acknowledged to belong to the court of 
equity, and which ought equally to pertain 
to the admiralty? 

I cannot say, therefore, that I am quite 
satisfied with the uncertain or limited pro- 
-tection which the English and American 
cases give to the minority interest, especially 
if the doctrines there maintained are applied 
without modification to steamboats on our 
western rivers. If, in case of irreconcilable 



LEWIS (Case No. 8,327) 

hostility between part owners, the only right 
of the owner of the minority interest under 
any circumstances is to require a stipulation 
simply for a return of the steamboat, he is 
almost wholly in the power of the majority. 
The average life of a western steamer is 
very short, probably not exceeding eight or 
ten years, and if the majority interest, hav- 
ing the preferable right to all of the boat, 
can prevent a compulsory sale under any 
, circumstances, and can also use the boat as 
long as it wishes by simply giving a stipula- 
tion for its^safe return, this course may be 
pursued until the boat is worn out. The 
subject is full of difficulties, as Lord Tentei-- 
den and others have pointed out (Abb. Shipp. 
98; The Margaret, 2 Hagg. Adm. 275, per 
Sir Christopher Roliinson; The Marengo 
[Case No. 9,065], per Lowell, J.); but many 
cases may easily be supposed, and doubtless 
are constantly arising, in which it would be 
more equitable to the minority, and neither 
unjust to the majority nor incompatible with 
the interests of commerce and the policy of 
the law which favors the employment of the 
vessel, if the court, in its discretion, guided 
by the circumstances of the paii:ieular case, 
could, instead of the usual stipulation for a 
return of the boat, require a stipulation for 
an ascertained reasonable compensation for 
the value of the use of the minority interest, 
the owner of the latter interest in such ease 
to be his own insurer. The power of the 
court to require such a stipulation is doubt- 
ful (The Apollo, 1 Hagg. Adm. 306, 312; The 
Marengo, supra), and I do not decide it or 
even intimate an opinion upon it; but that 
such a power ought to exist in respect of 
boats navigating our western rivers, how- 
ever it may be in respect of sea-going ves- 
sels, would seem to be easy of demonstra- 
tion. The libel, as acted on by the district 
court, presented only the question as to the 
right of the libellant, upon the facts therein 
stated, to a decree for a sale, and, for the 
reasons above given, my judgment is that 
its decree dismissing the libel was right, and 
the same is accordingly affirmed. Affirmed. 
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Case No. 8,326. 

LEWIS V. MANDBVILLE. 

[1 Cranch, C. C. 360.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1806. 

Witness— Attendance— Attachment. 
Quaere, whether the court can issue an at- 
tachment for a witness residing at Winchester, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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in Virginia, less than one hundred miles from 
this place. 

Mr. Taylor, for plaintiff, offered the depo- 
sition of Anthony Moore, taken in Alexan- 
dria, de bene esse, under the laws of Vir- 
ginia, and stated that the witness was a per- 
son employed in transporting the mail, and 
that his residence is near Winchester, not 
one hundred miles distant. That he does not 
know where he now is, but that he is not in 
the district. A subpoena has been issued 
and return sex-ved. These facts being ad- 
mitted, THE COURT (DUCKBTT, Circuit 
Judge, absent) suffered the deposition to be 
read, not having decided, and being stiU 
doubtful whether an attachment can prop- 
erly issue and run into the state of Virginia, 
within one hundred miles, but intimated that 
they would hear an argxunent in a full court, 
on a motion for a new trial, on the ground 
of admitting improper evidence. Voss v. 
Luke [Case No. 17,014]; Woods v. Youag 
[Id. 17.994]; Park's Adm'r v. Willis [Id. 10,- 
716]. 
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LEWIS et al. v. MARSHALL et al. 

[1 McLean, 16,] i 

Circuit Court, D. Kentucky. May Term, 1829.2 

Parties— Joinder of Defendants — Statute of 
Limitations in Equity- Adverse Possession. 

1. Under the statute of Kentucky, passed 
1796, several defendants may be joined in the 
same action, although they hold separate par- 
eels of land, under different titles. 

2. In equity the statute of limitations is re- 
garded the same as at law. 

[Cited in Schultz v. Board of Com'rs of Cass 
■ Co., 95 Ind. 324.] 

3. Heirs must bring their action, under the 
statute, within ten years after the decease of 
their ancestor, if at the time of the decease, 
there be adverse possession. 

[See note at end of case.] 

4. Statutes of limitations, when judiciously 
enacted, are properly called "statutes of re- 
pose." 

[This was a bill in equity by Josiah Lewis 
and others against Humphrey Marshall and 
others.] 

Mr. Wickliffe, for complainants. 
Mr. Haggin, for defendants. 

OPINION OF THE COURT. This suit in 
chancery is brought to obtain a decree for a 
divestiture of the legal title to 32.000 acres 
of land, situated near the Lower Blue Licks, 
from the respondents, on the ground that 
the complainants have the superior equitable 
title. The complainants claim under an en- 
try made by Charles Willing, the 27th De- 
cember, 1783, which was amended the 11th 
and 12th March, 1784, for 32,000 acres of 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Aflarmed in part and reversed in part in 5 
Pet. (30 U. S.) 470.] 
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land, on certain treasury wan-ants, begin- 
ning 1280 poles soutli west of the Lower 
.Blue Licks, &c., whicli entry was carried 
into grant, &c. And the complainants state 
that by virtue of a void entry, Thomas Bar- 
bour obtained the elder legal title for a part 
of the same land, of which the defendants are 
in possession under him. In their answer 
the respondents insist that Willing's entry is 
void, and claims other than Barbour's are as- 
serted under which the respondents, except 
Marshall and Fowler, settled. Marshall sets 
up an entry in the name of Isaac Halbert 
for 12,311 acres of prior date to that of 
Willing's; and he also states that he pur- 
chased an interest in Barbour's patent from 
Fowler, and afterwai-ds conveyed to his co- 
respondents. The respondents rely on an 
adverse possession of twenty years, before 
the commencement of the suit Several of 
the defendants claim distinct parcels of land 
under different titles; but this being author- 
ized by the statute of Kentucky, passed in 
1796, no objection is made to their being 
joined in the action. 

The statute of limitations set up by the de- 
fendants provides, that if any person or per- 
sons entitled to such writ or writs or such 
title of entry as aforesaid, shall be or were 
under the age of twenty-one years, feme co- 
vert, or non compos mentis, imprisoned or not 
within the commonwealth at the time such 
right or title accrued or coming to them, 
every such person, his or her heirs shall and 
may, notwithstanding the said twenty years 
are, or shall be expired, bring or maintain 
his action, or make his entry within ten 
years next after such disabilities removed 
or death of the person so disabled and not 
afterwards. The complainants claim as the 
heirs of Willing who was not a resident 
of Kentucky, nor is it suggested that he was 
ever within the state subsequent to the 
possession of the land by the respondents. 
The statute, therefore, could not bar Willing 
if he were living and had filed this bill; but 
his heirs must bring themselves within the 
statute by prosecuting their action within 
ten years from the death of their ancestor, 
if at that time there was adverse posses- 
sion. Although there is contradictory evi- 
dence on the subject, the decease of Willing 
is satisfactorily proved to have taken place 
in 1798. It is a well established rule that 
efiEect will be given to the statute of limita- 
tions, in equity as well as at law. And tlie 
proof is clear that adverse possession has 
been held by the defendants, not only ten 
years since the decease of Willing, but more 
than twenty years. Statutes of limitations, 
when judidously enacted, are very properly 
denominated statutes of repose. They im- 
pose vigilance on claimants, and give cer- 
tainty to the bona fide occupant who, for a 
series of years, has been in possession of 
land claimed to be his own. Bill dismissed. 

[NOTE. From the decree of this court an ap- 
peal was prosecuted by the complainants to the 
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supreme court. After hearing the evidence, Mr. 
Justice McLean, delivering the opinion of the 
court, readied the conclusion that the testimony 
clearly showed an adverse possession by the de- 
fendants and those under whom they claimed, 
with the exception of Marshall, for more than 20 
years. It further appeared that the adverse pos- 
session commenced prior to the decease of Charles 
Willing, and consequently bis heirs, the com- 
plainants, were limited to 10 years from that time 
for the prosecution of their claims. The view 
of the 'complainants that the statute of limita- 
tions did not run against their title until the de- 
fendants had acquired Barbour's title could not 
be supported. The defendants had entered under 
titles adverse, and it was of -no consequence 
whether these titles were paramount to the com- 
plainants', in equity or at law. It was suffi- 
cient if they were adverse; and, if the statute of 
limitations had run before the commencement of 
this suit, no relief could be given. John Foster, 
one of the defendants, though served with pro- 
cess, had not answered the bill, and no decree pro 
confesso was entered against him in the circuit 
court. Humphrey Marshall, another defendant, 
set up adverse possession specifically in himself. 
In accordance with the views above stated, the 
court affirmed the decree apjrealed from as to 
all the respondents except Marshall and Fowler. 
As to Marshall, the extent of the interference of 
his claim with Willing's entry not appearing from 
tiie proof in the case, the decision of the circuit 
court was reversed, and the cause remanded for 
further proceeding. The cause as to Fowler was 
likewise sent down to the lower court with the 
direction to take further proceedings. 5 Pet (30 
Ui S.) 470.] 
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Case ISTo. 8,3S8. 

LEWIS T. MEREDITH. 

[3 Wash. 0. O. 81.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1811. 

Laws Relating to Titles to Land — Levy on 
Land. 

1. The law of Pennsylvania relative to titles 
to land under application, warrants, surveys, lo- 
cations, payment of purchase money, and the 
riiles established in the land office, relative 
thereto, by which such titles are ascertained 
and determined. 

[Cited in Lanning v. London, Case No. 8,074; 
Herron v. Dater, 120 U. S. 474, 7 Sup. Ct 
625.] 

2. Land, held under a special warrant, may 
be levied upon under a fieri facias, and sold un- 
der a venditioni exponas; but land held under 
an indeseriptive warrant, cannot be so levied 
upon. 

[Cited in Dubois v. Newman, Case No. 4,- 
108.] 

[This was an action at law hj the lessee 
of Lewis, against Meredith.] 

Plaintiff's title: An application by E. Slo- 
cimi, 12th of February, 1793, for 400 acres of 
land, in Luzerne county, on the east side of 
Susquehanna, and the north side of Wyaloos- 
ing creek, about six miles from the mouth of 
the creek, and fifty perches from the creek; 
adjoining a manor line of William Penn on 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 



LEWIS (Case No. 8,328) 



[15 Fed. Cas. page 488] 



the west, and lands of John Shee on the 
south, and vacant lands on the east and north. 
Also, twenty-nine other tracts, of 400 acres 
each, in the names of different persons, ad- 
joining said tract of Slocum; the first of them, 
on the east of said tract, and the others ad- 
joining and adjoiners. The pm-chase money 
was paid by Eddy for the above lands, 10th 
of June, 1794, and regular deeds made from 
the different applicants to Eddy, 5th of May, 
1795. T^''arrants issued to the several appli- 
cants, dated as of the day of the application, 
which agree with the applications, except 
that in Slocum's, the leading warrant, the 
words, "and lands of John Shee," are omit- 
ted. These warrants were surveyed on the 
13th of August, 1804, though different from 
the calls of the warrants, and were accepted 
23d of August, 1805, into the land office. 
Under a fieri facias against Eddy, the sheriff 
returned that he had levied on two-thh-ds of 
thirty tracts of land, on Wyaloosing, Wysock 
and Rummer's field run, in Luzerne county, 
without any further description, A venditioni 
exponas issued, and the sheriff sold and con- 
veyed to the lessor of the plaintiff, the thirty 
tracts of land, held under the above w^arrants, 
describing them. This conveyance was on 
the 10th of September, 1801. 

Defendant's title: 11th of December, 1793, 
application by P. Smith, for 400 acres of land, 
on the waters of "Wyaloosing, to be bounded 
on the east by land granted to P. Decker, by 
warrant of 3d of April, 1792, on the north, by 
land granted to T. Yerkes by warrant of 14th 
of March, 1793, and to extend south and west 
in the county of Luzerne. Also, twenty-five 
applications in different names, adjoining the 
former as the leader, and each other. The 
purchase money for the above twenty-six 
tracts, was paid by the defendant, on the 
17th of January, 1794, and warrants issued, 
as of the 11th of December, 1793. In Feb- 
ruary, 1794, these warrants were put into 
the hahds of a deputy surveyor to execute, 
who completed these surveys, from the 18th 
to the 25th of June, 1794, and returned them 
into the land otnce, in September, 1794. On 
the 12th of August, 1794, Eddy caveated the 
defendant, which was tried 6th of April, 1795, 
by the board of property, who determined 
that the defendant's surveys should be ac- 
cepted, they being better described, the pur- 
chase money paid, and sui'veys made, before 
Eddy's waiTants were put into the sm-veyor's 
hands to execute; and ordered a patent to 
issue. Eddy, within six months from the 
time this decision was made, brought his 
ejectment against the defendant for these 
lands, which was contested till 1804, when 
Eddy suffered a nonsuit. The plaintiff's sur- 
vey covers the lands claimed by the defend- 
ant, under the twenty -six warrants; and 
about one or two years after the above non- 
suit, this ejectment was brought. 

Mr. Binney, for plaintiff, contended: 1. 
That an execution might well be levied 
on this land, before it was surveyed, and 



• upon any contingent or equitable title. 3 
Bin. 4; [Turner v. Fendall] 1 Cranch [o U. 
S.] 134. 2. That it is no objection to the 
plaintiff's sm-veys, that the tracts are not in 
oblongs, as mentioned hi the law, whose 
length is double the breadth; that law being 
only directory, and applying only in cases of 
lands located on water courses, or where 
third persons are concerned. 3. That the 
plaintiff's application is sufficiently certain, 
at least in four respects; and if not so, it is 
as certain as the defendant's, and more so, 
since his land as surveyed, is a considerable 
distance from TVyaloosing; and even if more 
precise, still his survey is worth nothing, as 
it appears in evidence, that the surveyor did 
not survey it on the ground, or run his lines 
so as to enclose any land. 1 Bin. 148; 3 
Bin. 36, 114. 

Messrs. Gibson and Tllghman, for defend- 
ant, contended: 1. That if the plaintiff ever 
had a title, he lost it by laches, in not pay- 
ing the purchase money, and having his sur- 
vey made in a reasonable time. 2 Smith, 
Laws Pa. p. 205. 2. That the plaintiff 's appli- 
cation is uncertain, and did not apply to the 
defendant's land, and was not surveyed ac- 
cording to its calls, and could not be so sur- 
veyed. 3. After the decision of the board of 
property, the plaintiff's survey could neither 
be made nor accepted. 4. A levy cannot be 
made, on land merely claimed by an inde- 
scriptive warrant. 5. The board of property 
having decided the question, that decision is 
conclusive, under the 11th section of the act 
of 3d April, 1792, unless the plaintiff had re- 
covered in an ejectment, brought within six 
months after. But he was nonsuited, and 
did not bring his second ejectment for more 
than a year after. In this case, it was proved 
and admitted, to be the custom hi the laud 
office, to allow a person, who has filed an ap- 
plication, to alter it as he pleases, at any time 
before the wai-rant issues; but, in that case, 
the application is considered to be made, as 
of the day the alteration is made, and the 
warrant is dated as of that day. 

Mr. Ingersoll, in reply, contended, that the 
nth section of the act of 3d April 1792 [3 
Smith, Law Pa. p. 74], applied only to lands 
north and west of the Allegheny, Ohio, and 
Conewango creek, and not to this land; aJl the 
sections of the law, except the first, reducing 
the price of the lands, clearly refer to those 
lands; and thei-efore, the decision on the ca- 
veat is not conclusive. But, if it were, still 
it is not so, unless the decision of the court 
in the ejectment is on the title; and such 
must be the certificate, to authorize the pat- 
ent issuing, but not if a nonsuit is suffered, 
as in this case, in consequence of the court 
countenancing the idea, that the plaintiff 
must prove the defendant in possession, con- 
trary to the express provisions of this sec- 
tion, if it does apply. 

WASHINGTON, Circuit Justice (charging 
jury). In stating to you the opinion of the 
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•court on this case, we shall first consider tlie 
title of Eddy, under wliom the plaintiff 
■claims, and then tne title of the plaintiff. 
In order to a dear understanding of the 
principles on which this cause must he d.ecid- 
€d, it will he necessary to examine the dif- 
ferent steps taken by Eddy, for the purpose 
of appropriating the land in question. On 
the 12th of February, 1793, he made an ap- 
plication to the land office. "What is the ex- 
tent to which this step carries the party, in 
acquiring a title? It is a declaration on his 
part, of an intention to make an appropria- 
tion. The state, on her p^rt, impliedly 
agrees, that the applicant may obtain a title 
to the land specified in his application, upon 
the terms of his paying the purchase money, 
and proceeding regularly to complete that ti- 
tle, by having a surrey made, and obtaining 
a patent. If the applicant specifies with suf- 
ficient certainty, the land he means to ap- 
propriate, the application is called a special 
one, and the warrant which he obtains is 
termed a special warrant. If he cannot, at 
the time he makes the application, designate 
the tract with convenient certainty, he ob- 
tains by his waiTant a right to a certain 
quantity of land, to be fixed and located at 
a future day, by a sm'vey, and this is called 
a general warrant. The former amounts to 
a location immediately; the latter, to a loca- 
tion when the survey is made and returned. 
After the application is made, it is expected 
that the applicant will proceed with all con- 
venient speed, to pay the purchase money, 
which being done, the waiTant to the survey- 
or issues, but not before; and though it 
bears date, as of the day of the application, 
it is, in fact, and in truth, a warrant of the 
day on which the money is paid. It is fur- 
ther expected, that he will, with reasonable 
diligence, proceed to perfect his title, by hav- 
ing a survey made. But, if he neglect to 
pay the purchase money, and take out his 
warrant, for any length of time, unless 
quickened by a special law, as in this -case, 
his title, as between him and the state, is 
not jeoparded; because the state compen- 
sates herself for lying out of the money, by 
compelling him to pay interest .So, too, as 
between the state and the individual; the 
delay of the latter to make his survey, is no 
otherwise important, than as it may defeat 
the policy of the state, in having her lands 
settled and improved. But this is not impor- 
tant, if no other person wants to settle it. 
But, if another person applies for the same 
land, the ease is entirely altered, and very 
different consequences result. The second 
applicant, has equal equity with the first, to 
appropriate this vacant land; and if he pays 
his money, and proceeds regularly and with 
due vigilance to perfect his title, he defeats 
the equity of the first applicant, and is enti- 
tled to a priority, because he pays his pur- 
■chase money, and obtains a legal title to the 
land, which is a step towards promoting the 
political views of the state, in getting her 



vacant lands settled and improved. Since, 
then, the equity of the first applicant, may 
be defeated by his own neglect and the su- 
perior vigilance of the second applicant, in 
determining which of the two is entitled to 
a preference, the jury,, where the application 
is special, must inquire and decide whether 
the first applicant has proceeded with due 
diligence to consummate his title; and in 
doing this, they must adopt some rational 
rule to guide their judgments. Can a post- 
ponement of payment of the purchase mon- 
ey, for sixteen months, and a delay in ob- 
taining a survey for ten years, not account- 
ed for, or palliated by any sufficient ex- 
cuse, be considered as acts performed with- 
in a reasonable time? This is the question 
for the consideration of the jury. If not, 
then the plaintiff has lost the preference, 
which the priority of his application gave 
him. 

2. But, what was the title of Eddy, in- 
dependent of the objection noticed under the 
first head of our inquiiy? what is the char- 
acter of his application? If a special one, 
then it amounts to a location, from the time 
it is made, and will give him a title, unless 
he has lost it by unreasonable delay. A cer- 
tain location is one which designates the 
land intended to be appropriated, so plainly, 
that subsequent applicants may know how 
to take up adjacent lands, without the dan- 
ger of interference. We have heard, that 
a location may be certain, to a common 
intent, which must mean a location the 
reverse of one which is entirely uncer- 
tain. There is a clear distinction between a 
certain, or lather special location, accom- 
panied by something in the description, 
which is in its nature uncertain, and one 
which from an incongruity in the descrip- 
tion, is rendered altogether uncertain 
throughout, and which can equally be satis- 
fied, by adhering to one part of the descrip- 
tion or the other. In the former, that which 
is certain, cannot be vitiated by that which 
is uncertain. In the latter, all is uncertain. 
Thus, if the warrant calls to adjoin the lands 
of A. and B., and also of C. and D., and it 
is impossible to fulfil the call; but either of 
the descriptions will answer; that is, it may 
be made to adjoin A. and B., or 0. and D.; 
this we call an uncertain indescriptive war- 
rant; because, if the claimant under it, can 
at his election adjoin his tract to the for- 
mer, and abandon the latter description, for 
the same reason, he may adhere to the lat- 
ter, and abandon the former. But, how is it 
possible for a subsequent applicant, to know 
which he may choose to adjoin, and how 
can he with any degree of safety, know how 
to locate the adjoining land? But, if the 
call had been for well established boundar 
ries, but to be within a certain distance of 
some other point, or to include a particular 
spot, the latter description only is uncertain; 
for, until the survey is made, it must be 
mere conjecture, whether the lines will ex- 
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tend to tlie supposed places. In this case, a 
subsequent applicant, can be at no loss how 
to locate adjoining, and the uncertain de- 
scription may be rejected. 

In this case, the land surveyed for Sloeum, 
corresponds with three of the descriptions in 
the warrant, beyond all question. It is 
about six miles from the mouth of the 
creek, about fifty perches from the creek, 
and is on the north side of it. And we think 
it corresponds with the fourth call ; because, 
we agree with the plaintiff's counsel, that 
the land to be located is to be on the west 
of the manor line, and not the manor line 
on the west of it. But, then, it is utterly 
impossible to place it, so as to adjoin John 
Shee on the south, without removing the lo- 
cation to the south of the creek. Now, by 
removing the location to the south of the 
creek, as many of the calls of the warrant 
will be complied with, as by fixing it where 
the survey has placed it. For, it may belaid 
ofC six miles from the mouth, and fifty 
perches from the creek, adjoining the manor 
line on the west, and John Shee on the 
south. But, then, one of the calls must be 
disregarded, for it will then be on the 
south, instead of the north of the creek. 
Thus, if it be located on the north, the call 
to adjoin John Shee on the south,, must be 
abandoned; and if it be placed on the south, 
the call to lie on the north, must be disre-, 
garded. But if it was in the election of 
the applicant, to adhere to the former, and 
reject the latter, he might with equal rea- 
son have adhered to the latter, and rejected 
the former. How, then, was it possible, for 
the defendant or any other person, to any 
intent whatever, to know where the prior 
application would be located, so as to ena- 
ble him to apply for the adjacent lands? It 
is said, that the land as now surveyed, 
lies on the south-west of John Shee, which 
is a reasonable compliance with this call. 
But even this is not the fact. No part of 
the location can be laid to the south-west of 
John Shee, without running in eonsidei"ably 
upon the manor land. This uncertainty, 
however, in the application, may be reme- 
died by the sui'vey. But, then, the title of 
Eddy, in relation to one, who, in the mean 
time, had regularly obtained a title to the 
land, covered by the subsequent survey of 
Eddy, must date from the survey, because 
the survey of an unceitain warrant, can 
never, by relation to- the date of the applica- 
tion or warrant, oust one, who, in the mean 
time, has regulax'ly acquired a title to the 
same land. This, necessarily, brings into 
view the title of the defendant; and it is 
contended on the part of the plaintiff, that 
his survey was irregularly and illegally 
made, the surveyor not having gone roumd 
the boundaries of the land, so as to enable 
him to make a plat of the same, and the 
evidence of a person deputed at one time, 
to make this survey, which is to this ef- 
fect, is relied upon. The fact may possibly 



be so. But one thing is clear, and that is^ 
that a survey, with every appearance of ac- 
curacy, as if every tract had been regularly 
run. was returned by the surveyor, sworn 
to, was contested sixteen years ago, before 
the board of property, by Eddy, and then 
determined to be regular, and as such was 
accepted. Now, it would violate eveiy prin- 
ciple of equity, to admit Eddy, who, to say 
the best for his title, had only an equitable 
estate, with full notice of the defendant's 
survey, to defeat by his survey, made nine 
years afterwards, the title of the defend- 
ant, thus supported by the decision of the 
board of property, upon the mere ground of 
irregularity in the survey, even if the fact 
were clearly made out. But, it is said, that 
the plaintiff is a purchaser for a valuable 
consideration, and is not bound by the no- 
tice to Eddy. But still he was the purchas- 
er of a naked equity— was a pendente lite 
purchaser— and what is more, was affected 
by constructive notice, which the return of 
survey gave him. This point, then, is con- 
clusive, in favour of the defendant. 

3. As to the title of the plaintiff. If the 
doctrine endeavoured to be maintained, un- 
der the second head, be correct, then, this 
land could not be levied upon, and of course, 
could not be sold and conveyed by the sher- 
iff. For, whilst it is conceded by the de- 
fendant, that lands held under a special 
warrant, may be levied upon and sold, it is 
with equal candour admitted on the other 
side, that land held under an indescriptive 
warrant, cannot be. And surely nothing can 
be more obvious. Whether such a warrant 
may be taken in execution, is a point not 
necessary to be decided. If it can, nothing 
is taken but the evidence of a right to land 
somewhere, and to be afterwards designat- 
ed by suiTey. But land cannot be levied 
on, because, until it is surveyed, it exists 
only in idea— it has no locality— no real .ex- 
istence. This execution was levied on thir- 
ty tracts of land; and even if these were 
the thirty tracts actually intended, still, they 
were not the property of Eddy, any more 
than any other tracts of land. This point,, 
therefore, is also against the plaintiff. - 

The plaintiff consented to suffer a nonsuit. 
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Case No. 8,329. 

LEWIS V. OREGON CENTRAL R. CO. 

[12 Chi. Leg. News, 1; 8 Reporter, 358.1] 

Circuit Court, D. Oregon. 1879. 

Demuhber — Easemext. 

1. A demurrer does not lie to a part of a plea 

or defense, or immaterial matter therein, but 

it must deny its deficiency as a whole. 



1 [8 Reporter, 358, contains only a partial re- 
port.] 
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2, A plea which states that the defendant in 
an action of ejectment is the owner of a per- 
petual right-of-way over the premises in con- 
troversy, and that the owners thereof granted 
it the same, is a stifficient statement, of the 
nature and duration of such estate or interest 
in the premises. 

[Ejectment The company, as a special de- 
fense, pleaded a pei-petual right of way over 
the premises in question for its railway, 
granted by the owners thereof." Demurrer to 
plea, omitting, however, the allegations in the 
plea as to the former ownership and the grant 
to the company by such owners.] 2 

J. H. Woodward, for plaintifiE. 
Joseph N. Dolph, for defendant. 

DEADY, District Judge. This is an action 
to recover possession of lots one in blocks 6 
and 10 in the Portland Homestead Associa- 
tion. The complaint alleges that the plaintiff 
is a citizen of the state of California, and the 
defendant a corporation duly organized under 
the laws of Oregon, and doing business there- 
in as a railway company; that the plaintiff is 
the owner in fee simple of said premises, 
which are of the value of $2,000, and the de- 
fendant wrongfully withholds the possession 
of the same. The answer contains a general 
denial of the allegations of the complaint ex- 
cept the citizenship of the parties. It also 
contains a special defense to the effect that 
the road of the defendant is constructed over 
and operated upon a certain portion of said 
premises therein described, and amounting to 
S6-100 of an acre, of which it is in the pos- 
session; that in 1869, said premises were the 
property in fee simple of Philinder, the wife 
of James TerwiUiger, and that said James, 
who is still living, was then in the posses- 
sion of the same and had an estate thereiii 
for his own life; that said James was also 
the agent of his wife to manage said lots 
and receive from the defendant compensa- 
tion for the right of way across the same, 
to construct and operate its railway thereon; 
that as said agent and for himself in the 
year aforesaid said TerwiUiger received from 
the defendant the sihu of $1,700 for timber 
taken by the defendant from the premises and 
other -lands of said James and Philinder to 
aid in the constniction of its railway, and in 
consideration thereof also agreed that the de- 
fendant should have a perpetual right of way 
over the premises for its railway, and for the 
consideration aforesaid then granted to the 
defendant such right of way and it is now the 
owner thereof; that the defendant relying up- 
on said agreement built its railway over said 
premises, and has used the same ever since 
for the purpose of operating the same be- 
tween Portland and St. Joseph; and that 
the interest of the plaintiff in the premises 
was acquired from said. James and Philinder 
after 1869, and while the defendant was in 
the possession and use of the same for the 
purposes aforesaid. 

2 [From 8 Reporter, 358.] 



The plaintiff demurs to the special defense. 
The demurrer is not taken to the whole of 
this plea or defense, but omits the allegations 
concerning the ownership of the lots by the 
Terwilligers and the portion now in posses- 
sion of the defendant, and also the allegation 
to the effect that for the consideration men- 
tioned, said James TerwiUiger "granted" to 
the defendant said right of way, and it is now 
the owner thereof. A demun*er does not lie 
to a part of a plea or defense, but it must 
controvert its sufficiency as a whole. Redund- 
ant and irrelevant aUegations may be stricken 
out of a pleading on a motion, but they can- 
not be objected to by demm*rer. By sections 
771, '775 of the Oregon OivU Code, taken from 
the statute of frauds of 29 Car. II., it is de- 
clared that "no estate or interest in real prop- 
erty" other than a lease for a year can be cre- 
ated otherwise than by operation of law or a 
writing subsaibed by the party creating the 
same and "executed with such formaUties as 
are required by law;" and that "an agreement 
* * for the sale of real property or any in- 
terest therein" is void unless the same is in 
writing and subscribed by the party to be 
charged. An easement— as a right of way — 
is an interest in lands within the meaning of 
this provision and can only be created by 
writing: JL Washb. Real Prop. 398; 3 Kent, 
Oomm. 4o2. Upon the agreement it was as- 
sumed that it appeared from the defense that 
the defendant never acquired any easement or 
right of way over the premises for want of a 
conveyance of the same, and the question 
principaUy discussed was, that admitting this 
■proposition, whether or not the transaction set 
forth in the plea amounted to a license to the 
defendant to enter and occupy the premises 
.for the purpose of a railway track, and if it 
did, is the same revocable at the pleasure of 
the licensor. I have carefuUy investigated 
the subject, but upon an examination of the 
pleadings I find that as they now stand, the 
question does not arise upon the demurrer. 

The defendant having alleged .in its plea 
that it was the owner of the track or tract 
upon which its raUway is constructed, and 
that it had a grant from the plaintiff's grantor 
of the same, I am of the opinion that there is 
sufficient in the plea to constitute a defense 
to the action, notwithstanding all the other 
aUegations thereof may be immaterial. The 
Code (section 316) only requires the defend- 
ant to plead the nature and duration of its es- 
tate in the premises, or license or right to the 
possession thereof "with the certainty and 
particularity requiredl in a complaint" Now, 
in a complaint, it was never necessary to state 
more than that the plaintiff was the owner of 
a legal estate or interest in the premises, and 
entitled to the possession thereof, and wheth- 
er said estate or interest was created by dp- 
eration of the law or writing was mmecessary 
to state. I/amb v. Starr [Case No. 8,021], 
The defendant having aUeged that the owners 
of the premises— the TerwiUigers— granted it 
the perpetual right of way thereon before 
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making the conveyance under whicli tlie plain- 
tiff claims, thereby asserts every fact which 
the law implies therefrom. Chit. PI. 253. 
A grant can only be made by a deed, and the 
allegation of the existence of a grant neces- 
sarily implies a deed, as livery of seizin is 
implied in the use of the word "infeofCed." 
The defendant also alleges in terms that it is 
the owner of such right of wa3^ In either 
case, it has suflGiciently stated the nature and 
duration of its right to the possession of the 
premises, or so much thereof as it defends 
for. Witherel v. Wiberg [Case Xo. 17,917]. 
The demurrer is overruled. 



LEWIS V. The ORPHEUS. See Case No. 18,- , 
169. 



Case ISTo. 8,330. 

LEWIS v. The OBPHEXJS. JONES v. 
SAME. YOUNG v. SAME. 

[3 Ware, 143.] i 

District Court, D- Massachusetts. JIarch 
Term, 1858.2 

Federal Juuisdiction — Attachmext of Persos- 
AL Pbopekty — Possession of PROPERTr At- 
tached. 

1. When property is in possession of a state 
court it is exempted from the process of the 
United States courts. 

[Followed in The Berkeley, 58 Fed. 922.] 

2, The nature and kind of possession which 
an officer is bound to keep of personal property 
attached to save the attachment. 

[These were libels by Daniel Lewis, Joseph 

Young, and Jones against the Orpheus, 

a vessel which, after attachment under pro- 
cess from the state court, was placed under 
arrest by the marshal of the district court 
for the district of Massachusetts,] 

Mr, Hodges, for libelant. 
Mr. Derby, for claimant 

WARE, District Judge. The first question 
which arises in these cases, is whether the 
■ court has Jurisdiction. The right of the 
court to take cognizance of the subject-mat- 
ter is not questionable; but the Orpheus 
was attached under process from the state 
court on the 5th of March, and she was ar- 
rested by the marshal under process from 
this court, on the 15th. If the vessel, at the 
time when the marshal served his precept 
was in the custody of the sheriff, it is well 
settled that the arrest of the marshal was 
illegal and void. The ease of The Robert 
Fulton [Case No. 11,890], and that of The 
Oliver Jordan [Id. 10,503], decided at the last 
term of the circuit court in Maine are direct- 
ly in point. It is said by the supreme court, 
that under our system of government there 
is no mode of preventing an embarrassing 
and dangerous conflict of jurisdiction be- 

1 [Reported by George P. Emery, Esq.] 

2 [Affirmed in Case No. 18,169.] 



tween the courts of the states and those of 
the United States, but to consider personal 
property, which is in the custody of one to 
be withdrawn from the process of the other, 
except in those special cases provided for by 
statute. Act March 2, 1833, 4 Stat. p. G34; 
Harris v.Dennie,3 Pet. [28 U. S.] 299; Hagan 
V. Lewis, 10 Pet. [35 U. S.] 401; Pulliam v. 
Osborne, 17 How. [58 U. S.] 471. To meet 
this difficulty, it is said that in the proceed- 
ings under the state process there were fatal 
irregularities and defects, which render the 
whole proceedings void. But tlie ready an- 
swer is that the case is still iiending before 
the state court, and the question whether 
these irregularities are fatal must be decid- 
ed there, and not by this court. It may be 
a good reason why these libels should not 
be dismissed, but allowed to remain on the 
docket till that case is decided. If the statt' 
court dismisses the suits, on which the ves- 
sel was attached by the sheriff, it may ap- 
pear that the seizure of the marshal was 
lawful, and these cases proceed to a hearing. 
But until it is ascertained whether this court 
has jurisdiction, it would be altogether ir- 
regular to proceed to a final decree. When 
the sheriff made the attachment he appoint- 
ed Mr. Jameson keeper, and put him in pos- 
session of the ship. The keeper was exam- 
ined, and he says that he remained keeper- 
for seventeen days, two or three days after 
the arrest by the marshal. At the time 
when he went aboard, the ship was unfin- 
ished and the carpenters were employed in 
completing the joiner work. During the 
whole time the weather was extremely cold, 
and no fire was allowed in the ship; and on 
account of the severity of the weather' the 
keeper did not remain aboard duriug the 
nights. But as she lay at the wharf the ves- 
sel was so high that there was no entrance 
aboard but by a ladder, which was placed 
there in the morning and taken away at 
night, and the keeper was there first in the 
morning before the ladder was put up, and 
last in the evening when it was removed. 
Through the whole perjod of his custody, in 
the day time, he was either in the vessel or 
near her. on the wharf or in a counting- 
room, where the vessel was in plain sight, 
and was at no time during the day out of 
sight of the ship; so that it was impossible 
for her to be removed without his knowl- 
edge. During the whole time joiners were 
at work on the vessel, and many pei-sons 
were coming and going to visit and look at 
her, and others were employed in taking in 
cargo. Mr. Jameson says that he does not 
know whether he was in the vessel or not 
when the marshal made the arrest, he not 
knowing personally the officer, and that he 
did not know of the arrest until two or three 
days after it was ma'de, when he notified the 
marshal's keeper of his possession. Such 
are the facts with respect to the sheriff's 
custody, and the question is whether it was 
sufficient to satisfy the law. My opinion is 
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that it was. The nature and kind of pos- 
session of personal property that is required 
of an officer to preserve an attachment de- 
pends on the nature of the property. Light 
articles of small value may properly be re- 
moved and kept in immediate possession. 
But this is impracticable with large articles 
upon a ship. All that is necessary in re- 
spect to such articles is, that the custody 
be such as will enable the keeper to assert 
his possessory rights and prevent its being 
withdrawn without his knowledge. So it 
has been adjudged by the supreme court of 
the state. Where heavy blocks of granite 
were attached and put in possession of a 
keeper, whose house was within sight of 
them, and who passed them daily in going to 
and from his work, this was held to be a 
sufficient possession without removing them. 
Sanderson v. Edwards, 16 Pick. 144; Hem- 
menway v. TVheeler, 14 Pick. 408. 

It is further contended that whatever ob- 
jection there may have originally been to 
the jurisdiction it has been waived by the 
claimant's stipulation, by which he submit- 
ted to the jurisdiction. Whatever may have 
been the efCect of a stipulation if it had 
been purely voluntary, I do not think it nec- 
essary to determine. As the subject-matter 
is clearly within the jurisdiction of the court, 
if it were wholly voluntary it might be taken 
as a waiver of any other objection. But 
with a consent extorted by duress it may be 
otherwise. It is true that an enforced con- 
sent is still consent, evicta voluntas est 
tamen voluntas, but it is voidable. To avoid 
it in this case, by an objection to the juris- 
diction, I admit that the exception must be 
taken in a reasonable time. In the admi- 
ralty it may be taken by a voluntaiy plea 
before answering, or it may be taken in the 
answer. In this case the objection has been 
made in the answer, and this is in season. 
Is, then, the claimant's consent to submit 
to the jurisdiction voidable? The facts are 
these. The ship lay, when she was arrested, 
at Lewis' wharf in Boston, and being in the 
custody of the sheriff the arrest was void. 
She was then bound on a distant voyage, 
and partly laden. In order to liberate her 
from the arrest, and to enable her to pro- 
ceed on her voyage, the claimant entered into 
this stipulation. But for this the voyage 
must have been broken up, and the vessel 
have remained in custody for an indefinite 
time, which the progress of the several suits 
show must have been from the middle of 
March to the middle of October, seven 
months at least. "Was this consent, it being 
the only possible means of liberating the ves- 
sel, and saving to the owner a heavy loss, 
so far voluntary as to deprive him of the 
right of objecting to the legality of the sei- 
zure? I think it was not. It was a consent 
given under duress and constraint, not of 
his person but of his property, extorted from 
his fears, not of personal harm, but of a 
large pecuniary loss. A court professing to 
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be guided in its jurisprudence by the prin- 
ciples of an enlarged and liberal equity, 
ought to be slow in lending itself to enforce 
an engagement obtained by such means. 
According to Domat, when the violence or 
constraint under which one acts is such as 
that reasonable prudence obliges him to sur- 
render some property lien, some right, or 
some other interest, rather than resist, there 
is wanting that liberty and equality between 
the parties, which is required to render en- 
gagements binding, and a consent so ob- 
tained ought to be annulled. Domat, Liv. 
1, tit. 12, § 4, in principia. 

If this stipulation were to be considered 
as of the nature of a contract, there seem 
to be strong reasons in equity against en- 
forcing it by the active agency of the court 
But in fact it has none of the qualities of 
a contract. A contract is an agreement en- 
tered into by the mutual consent of the par- 
ties, but a stipulation is an instrument taken 
by order of the court; its terms are deter- 
mined by tlie will of the court, and not by 
that of the parties. Consequently it is to be 
interpreted by the intention of the court only, 
as to the nature and intent of its obliga- 
tion. It being an instrument taken in the 
interest of justice, to sustain the jurisdic- 
tion of the court, it ought not to receive such 
a construction as would deprive either party 
of any of his legal rights. This clause, by 
which the party submits to the jurisdiction 
of the court, seems to be taken from the 
stipulation entered into in libels in personam, ■ 
in judicio sistendi, or answering to the ac- 
tion, and I think should be held to have the 
same force and meaning as in that. That 
required the promissor to remain in court 
and submit himself to its jurisdiction, as far ^ 
as he was subject to it when the suit was 
commenced, no further. If, after the serv- 
ice of the process he acquired a new right 
of declining the former, that was waived, 
but it did not deprive him of any right of 
defense he had when the process was served. 
Lane v. Townsend [Case No. 8,054]. The ob- 
ject was to preserve the authority of the 
court as it then was, and not to enlarge it. 
My opinion is that any rights which the 
claimant had of objecting to the jurisdiction 
of the court when the stipulation was en- 
tered into he still retains. 

In the present state of facts, it does not 
seem to me to be proper to dismiss the li- 
bels. They may remain on the docket and 
await the decision of the state court. If 
their decision is that the proceedings are so 
defective that the pending suit must be dis- 
missed, the objection to the jurisdiction of 
this court may be removed and the case pro- 
ceed. Or if the parties prefer so to do, the 
suits here may be discontinued, and they 
may seek their remedy in the state court. 

[The decision of the district court in this case 
was affirmed by the circuit court where it had 
been brought up for review, on appeal by the 
I complainants. Case No. 18,169,] 
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Case Wo. 8,331. 

LEWIS V. SHREVEPORT. 

[3 Woods, 205.] 1 

Circuit Court, D, Louisiana. Nov. Term, 1878.2 

Charter — Interpuetatiox — Issue op BoiiIDS — Au- 

THOKIZATIOS Br THE LEGISLATURE. 

1. The charter of a city declared that "the dty 
council may, when it deems it for the public in- 
terest, provide for the construction of a city hall, 
markets and other structures of public necessity 
and utility, the cost of which shall be paid by the 
city,^ provided that whenever the amount or cost 
* * * of erecting the structures aforesaid, 
from time to time, exceeds the amount of funds 
in the city treasury, then the council are hereby 
authorized to issue bonds of the city, * * * 
and said council shall have power to dispose of 
said bonds in such manner as they may deem for 
the best interests of the city, the proceeds of 
which shall be used solely for the purpose for 
which they shall jDe issued; and, also, that "no or- 
dinance * * * providing for the purchase of 
real estate shall be passed except by a majority 
of the council." Held, that these provisions of 
the charter did not authorize the city council to 
issue bonds to pay for a tract of land within or 
near the city limits, to be given to a foreign rail- 
road corporation on which to establish and main- 
tain its depot and machine shops. 

[Cited in note to De Voss v. City of Richmond, 
IS Grat. 338.] 

2. To authorize a municipal corporation to is- 
sue bonds for purposes not fairly coming within 
the ends for which municipal corporations are 
created, there must be a legislative grant of 
power either in express terms or by necessary im- 
plication. 

3. A mutiicipal corporation cannot clothe itself 
with power to issue bonds for extraneous pur- 
poses by the assertions of the legislative, execu- 
tive and judicial departments of its government, 
and of its inhabitants, that it possesses the pow- 
er. 

4. In deciding whether a municipal corporation 
has power to issue bonds for a specific purpose, 
the construction pat upon the charter by all par- 
ties in interest, and where rights have grown up 
under that construction, is entitied to weight only 
in a case where the nower may be fairly inferred 
from the terms of the charter. In such, a case, 
doubts and ambiguities will be resolved in favor 
of the power. 

5. Where a municipal corporation issues bonds 
for a purpose not authorized by its charter, it 
cannot be estopped from denying its authority to 
do so by the acts of its inhabitants and officers, 
nor by receiving and retaining the consideration 
for which the bonds were issued. 

6. An issue of bonds by a municipal corpora- 
tion, without authority of law, cannot be ratified 
by its officers without the sanction of the legis- 
lature. 

[Cited in brief in Peoria & S. R. Co. v, Thomp- 
son, 103 III. 195.] 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 108 U. S. 282, 2 Sup. Ct. 634.] 



This suit was brought [by Charles Edward 
Lewis] to recover the amount of certain 
over-due interest coupons belonging to nine 
negotiable bonds for one thousand dollars 
each, issued by the defendant The parties 
waived the intervention of a jury, and hav- 
ing agreed upon the facts, submitted the case 
to the court upon the law arising on the 
agreed facts. It appeared, from the agree- 
ment of the parties, that on April 27th, 1871, 
an act was passed by the legislature of Loui- 
siana, "to incorporate the city of Shreveport, 
to define its limits and provide for its better 
police and municipal government." [Acts 
La. 1871, p. 218.] This act constituted the 
charter of the city at the time the bonds 
in question were issued and sold. Section 
3 of the charter provided that the govern- 
ment of the city of Shreveport, and the ad- 
ministration of its affairs, should be vested 
in a mayor and four administrators, who 
should foi*m its council. Section 10 declared: 
"The council shall have full authority to 
make and pass such by-laws and ordinances 
as are necessary and proper, * * * to reg- 
ulate and make improvements to the streets, 
public squares, etc., and, if for such pur- 
pose the land of any private person or body 
corporate is necessary to be had, the said 
city council shall have the right and power 
of purchasing the same at a reasonable price, 
or cause the same to be expropriated," etc. 
Section 17 declared: "The council may, 
when it deems it for the public Interest, pro- 
vide by ordinance for the paving, opening 
or widening of any street or streets, or the 
construction of a city hall, markets and other 
structures of public necessity and utility, the 
cost of which shall be paid by the city, pro- 
vided that whenever the amount or cost of 
paving said streets, or erecting the struc- 
tures aforesaid from time to time, exceeds 
the amount of funds in the city treasury, 
then the council are hereby authorized to is- 
sue bonds of the city running forty years, 
with interest coupons attached, and bearing 
interest at the rate of and not exceeding ten 
per cent per annum, payable semi-annually, 
* * * and said council shall have power 
to dispose of said bonds in such manner as 
they may deem for the best interest of the 
city, the proceeds of which shall be used 
solely for the purpose for which they shall 
be issued." Section 20 declared: "No ordi- 
nance * * * providing for the purchase 
or sale of real estate shall be passed, except 
by a majority of the council," etc. On June 
26th, 1872, the city council enacted an ordi- 
nance which provided for the purchase of 
certain real estate to be given to the Texas 
& Pacific Railroad Company, upon which 
the company was permanently to establish 
and maintain its depots and machine shops; 
which provided for the payment of the pur- 
chase price of such real estate by the issue 
and sale of the bonds of the city to the 
amount of $260,000, payable forty years aft- 
er date, with interest at eight per cent per 
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annum, payable semi-annually, and witli in- 
terest coupons attaelied; which provided for 
the levy of an annual tax to pay the prin- 
cipal and interest of the said bonds, and 
Avhich provided that said ordinance should 
b0 submitted to a vote of the people of the 
city for their ratification and approval. This 
ordinance is the one by virtue of which the 
bonds in question were issued and sold. On 
July 1, X872, the said ordinance was submit- 
ted to a vote of the people of the city, and 
seven hundred and five votes were cast for 
and three votes against its ratification and 
approval. On July 1, 1872, in pursuance of 
the ordinance and vote aforesaid, and for the 
purpose named in the ordinance, the city 
issued its bonds for §260,000. On July 19, 
1872, the city coimcil passed an ordinace au- 
thorizing George 'Williamson, Esq., who was 
a.ppointed the agent of the city for that pur- 
pose, to sell said bonds at sixty cents on the 
dollar. On July 23, 1872, the city council 
appropriated money to pay the cost of en- 
graving said bonds, and the expenses in- 
curred by Williamson in his effort to sell 
them. On October 31, 1872, the city attor- 
ney, as such officer, gave an opinion that 
the city had power to issue said bonds, 
and that the object for which said bonds 
were issued was of public utUity, and clear- 
ly within the power conferred by the city 
charter. On the same day, the city council 
passed an ordinance whereby said ■William; 
son was appointed special agent of the city 
to sell said bonds, and upon the failure to 
sell, authorized him to execute the promis- 
sory note of the city- for $130,000, and to 
pledge said bonds as security for the pay- 
ment of the same, and to pledge the faith 
of the city to make good any arrangement 
entered into by him in the sale of said 
bonds, or in raising money thereon. Wil- 
liamson, as agent for the city, appointed one 
Jamison, of Philadelphia, to sell the bonds, 
and the city council, by ordinance, ratified 
the appointment. On November 7, 1S72, the 
city council passed an ordinance whereby 
Williamson was authorized to turn over to 
Thomas A. Scott, Esq., $20Cr,000 of said 
bonds upon his assuming the payment of the 
indebtedness incurred by the city in the pur- 
chase of said real estate, to be donated to 
the Texas & Pacific Railroad Company. The 
city council, on December 17, 1872, passed 
an ordinance levying a tax to pay the prin- 
cipal and interest of said ?260,000 of bonds. 
The city administrator of finance, on March 
1, 1873, made an official statement of the 
amount of the indebtedness of the city, in 
which statement was included the said 
bonds, and on March 27, 1873, Williamson, 
as agent of the city, wrote to Jamison a let- 
ter in which he stated that ample provision 
had been made by ordinance enacted by the 
city council for the payment of the prin- 
cipal and interest of the ?260,000 of bonds. 
On June 13, 1873, the city council passed an 
ordinance pledging the faith of the city to 



pay the said promissory note made by Wil- 
liamson, as its agent, to secure the payment 
of which the said §260,000 of bonds had been 
hypothecated, and instructing the city ad- 
ministrator of finance to hold sacred for such 
purpose the tax levied by ordinance of De- 
cember 17, 1872. The official budget of the 
city, published on November 27, 1875, con- 
tained a statement of the indebtedness of 
the city on that day, in which was included 
the §90,000 of said bonds held and owned by 
the plaintiff, the same being the bonds to 
which the coupons sued on belong. The 
plaintifE was a bona fide holder of the bonds 
to which the coupons sued on belong, and 
of said coupons, having purchased said 
bonds, with the coupons attached, in open 
market, paying therefor eighty-five cents on 
the dollar. Both bonds and coupons were 
■negotiable in form, being payable to' bearer. 
The Texas & Pacific Railroad Company had 
never been chartered by the state of Loui- 
siana, but held a lease from the Vicksburg, 
Shreveport & Texas Railroad Company, of 
the railroad between Shreveport and the 
T^xas line, which lease is still in force. The 
coupons sued on were produced by the coun- 
sel of the plaintiff, and filed as evidence in 
the cause. 

Alfred Ennis, Geo. S. Lacy, and Frank N, 
Butler, for plaintiff. 

First. The defendant had power, under its 
charter, to make and issue the bonds. (See 
provisions of charter set out in the agreed 
facts.) The construction put upon the char- 
ter by the municipal corporation and the peo- 
ple, and followed by them, on the strength 
of which the municipal corporation has sold 
its bonds and received value therefor, will 
be maintained by the courts, even though 
the authority to issue the bonds is denied 
from an ambiguous and ill-expressed stat- 
ute. James v. Milwaukee, 16 Wall. [83 TJ. 
S.] 159; Woodhull v. Beaver Co. [Case No. 
17,974]; Luling v. City of Eacme [Id. 8,603]; 
Van Hostrup v. Madison, 1 Wall. [6S TJ. S.] 
291; Memphis v. Brown [Case No. 9,415]; 
San Francisco Gas Co. v. City of San Fran- 
cisco, 9 Cal. 453; Meyer v. Muscatine, 1 Wall. 
[68 U. S.] 393; Schenck v. Mai-shall Co. [Case 
No. 12,449]. 

Second. Having issued the bonds, sold 
them in open market, received and retained 
the consideration therefor, and the bonds 
having subsequently come to the hands of 
plaintiff bona fide and for value, the city is 
estopped from denying its authority to issue 
the same or denying the validity thereof. 
Hood V. New York & N. H. R, Co., 22 Conn. 
502; Treadwell v. Commissioners, 11 Ohio 
St. 183; Hopple v. Trustees Brown Tp. 13 
Ohio St 311; Garrett v. Van Horn, 7 Ohio 
St. 327; Goshen Tp. v. Shoemaker, 12 Ohio 
St 624; Supervisors v. Schenck, 5 Wall. [72 
U. S.] 772; City of Nauvoo v. Ritter, 97 U. 
S. 389; Society for Savings v. City of New 
London, 29 Conn. 174; Ferguson v. Landram, 
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1 Bush. 548; Zabrisliie v. CleTtland, C. & C. 
R. Co., 23 How. [64 TJ. S.] 3S1; Cromwell v. 
Sac Co., 96 U. S. 51. 

A. H. Leonard, J. D. Rouse. Wm. Grant, 
and W. A. Seay, for defendant, 

^'OODS, Circuit Judge. The power of the 
city of Shreveport to issue the bonds in ques- 
tion is denied. The power, according to the 
claim of plaintiff, is to be found in section 
17 of the city charter, which authorizes the 
council, when it deeps it for the public in- 
terest to provide for the construction of a 
city hall, markets and other structures of 
public necessitj'' and utility, and under cer- 
tain circumstances, to issue bonds in pay- 
ment thereof, and section 20, which says, 
"no ordinance for the pm-chase or sale of 
real estate shall be passed except by a ma- 
jority of the council." Under these provi- 
sions it is claimed that the city council had 
authority to issue and sells bonds of the 
city to the amount of $260,000 for the pur- 
pose of paying for real estate, to be given 
to a foreign railroad corporation, on which 
tQ establish and maintain its depots and 
machine shops. To my mind, the proposi- 
tion seems utterly untenable. The power 
given .is to erect a city hall, markets and 
other structures of public necessity and util- 
ity; clearly the purpose for which the bonds 
in suit were issued was not to erect a city 
hall or markets. Does the donation of land 
to a railroad company, on which to build its 
depot and shops, fall within the terms 
"other structures of public necessity and 
utility?" Lord Bacon observes that "as ex- 
ception strengthens the force of a law in 
cases not excepted, so enumeration weak- 
ens it in cases not enumerated." Hence the 
celebrated rule that "when particular words 
are followed by general ones, as it often 
happens after axi enumeration of several 
classes of persons or things, there is added 
'and all others,' the general words are re- 
stricted in meaning to objects of like kind 
with those specified." 1 Bish. Cr. Law, § 
275. Applying this rule to the interpretation 
of the clause of the charter relied on for 
authority to issue bonds, it is clear how per- 
fectly baseless is the construction claimed. 
The charter, under this rule, means to au- 
thorize the city council to erect a city hall, 
markets and other like structures of public 
necessity and utility. This would include 
houses for fire engines, water works, gas 
works, houses for public schools, all to be 
owned by the city, and in which all the citi- 
zens should have an interest. To stretch 
the clause so as to authorize the purchase 
of land by the city to be given away to a 
private corporation, on which it was to erect 
structures for its own uses, is, to my mind, 
entirely unwarrantable. Can it be claimed 
for a moment that such a use of the power 
to issue bonds entered into the contempla- 
tion of the legislature? 



"A municipal corporation is but a subor- 
dinate branch of the government. It repre- 
sents the state sovereignty in a limited dis- 
trict, and for specific purposes. • These pur- 
poses are local government and police. The 
power of taxation is granted as a means of 
carrying out these purposes. The diversion 
of these revenues to other purposes is un- 
lawful and ultra vires. If it is desirable 
that a municipal body should have the power 
of subscribing to railroads or plank roads, or 
of issuing commercial securities to be sold 
in the financial markets, it is time enough 
for it to do so when authorized thereto by 
legislation. It possesses no powers but such 
as are given to it expressly or by neces- 
sary implication." Mr. Justice Bradley, in 
Chisholm v. City of Montgomex-y [Case No. 
2,686]. See, also. Dill. Mun. Corp. § 100; 
Mayor v. Ray, 19 Wall. [86 U, S.] 468; Knapp 
V. Mayor, etc., of Hoboken, 34 N. J. Law, 
374; Jones, Ry. Sec. §§ 222, 223. Applying 
this rule to the question in this case, can it 
be said that the power exercised by the city 
council of Shreveport in issuing bonds for 
the purpose mentioned is expressly given 
by the charter, or results from necessary 
implication? It seems to me that it is un- 
necessary to multiply words to show that the 
power is not conferred. It is perfectly ob- 
vious that such was not the purpose of the 
legislature. The absence of such a power 
js too plain for argument. But the plain- 
tiff claims that the people of the city and 
the judicial, legislative and executive de- 
partments of its municipal government have 
placed a construction on itscharterand on the 
ordinance by virtue of whicu Liie bonds were 
issued, which justifies the issue of the bonds, 
and that the city is therefore liable to pay 
them. This proposition amounts to this, 
that a municipal corporation can clothe it- 
self with power to issue bonds for extrane- 
ous pui-poses by asserting that it possesses 
it. On the other hand, the cun-ent of au- 
thority is unbroken that to authorize a mu- 
nicipal corporation to subscribe for stock 
in a public improvement and pay for it by 
the issue of 'negotiable securities, there must 
be a legislative grant of power either in ex- 
press terms or by necessary implication. 
Thomson v. Lee Co., 3 Wall. [70 U. S.] 330; 
1)111. Mun. Corp. § 100, and many cases t.^ere 
cited. The proposition that when the power 
has not thus been conferred, it may be ac- 
quired by a municipal corporation by a per- 
sistent assertion that it has the power, and 
by acting as if it had it, is inconsistent with 
all the cases cited. The intention of the 
legislature is to be sought for; that what- 
ever it may be constitutes the law. James 
V. Milwaukee, 16 Wall. [83 U. S.] 161. 

In deciding whether a municipal corpora- 
tion has power to issue bonds for a specific 
purpose, the construction put upon the char- 
ter by all parties in interest, and where 
rights have grown up under that construc- 
tion, is entitled to weight only in a case 
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where the power may "be fairly inferred 
from the terms of the charter. In such a 
case doubts and ambiguities will be resolved 
in favor of the power. Thus, in Woodhull 
V. Beaver Co. [Case No. 17,974], Judge Grier 
says: "But now, when all parties have 
given lueir construction to the act, and it 
can by its terms be made to include the 
power, the court will not exercise astutia 
to give it a stringent intei-pretation in order 
to enable a county to disown its obligations 
after having received their value." To the 
same effect are the following cases: James 
V. ililwaukee, 16 Wall. [83 U. o.] lutJ; Van 
Hostrup V. aiadison, 1 Wall. [68 U. S.] 297; 
Meyer v. -u.uscatine. Id. 393. But in all 
these cases there was reasonable ground in 
the acts of the legislatm-e for the constrac- 
tion by which the power to issue the bonds 
was derived. In this case authority for the 
power exercised is wholly wanting, and by 
no reasonable or fair construction can it be 
presumed. The plaintiff further claims that 
by the acts of its people and ofla.cers set in 
the record, and by the fact that the city 
has received and still retains the considera- 
tion for which the bonds were sold, she is 
estopped from denying their authority to 
issue the same, and from denying their va- 
lidity. 

The authorities cited by coimsel for plain- 
tiff from the United States Supreme Court 
Reports to sustain their proposition do not 
sustain it They only decide that when the 
power to issue bonds is given to a municipal 
corporation, the corporation is estopped from 
setting up irregularities in their issue. But 
where the power is wanting there is no es- 
toppel, and there can be no ratification by 
the municipal corporation or its officers. In 
Chisholm V. City of Montgomery, supra, Mr. 
Justice Bradley said: "The plea that the 
city is estopped by the acts of its officers, 
by the resolutions of the city coimcil, or by 
the negotiable form or other matter in the 
bonds themselves, from denying the author- 
ity of such officers to pledge the faith of 
the city in aid of said plank roads and to 
issue the bonds in question, cannot be main- 
tained. Public officers cannot acquire au- 
thority by declaring that they have it. They 
cannot thus 'shut the mouth of the people 
whom they represent. * * * No munici- 
pal or political body can be estopped by the 
acts or declarations of its office's from de- 
nying their authority to bind it." In the 
case of Marsh v. Fulton Co., 10 Wall. [77 
U. S.] 684, the supreme court of the United 
States says: *'It is also contended that if 
the bonds in suit \frere issued without author- 
ity, their issue was subsequently ratified, 
and various acts of the supervisors of the 
county are cited in support of the supposed 
ratification. These acts faE very far short 
of showing any attempted ratification, even 
by the supervisors. But the answer to all 
of them is, that the power of ratification 
did not lie with the supervisors. A ratifi- 
15FED.CAS. — 32 
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cation is in its effect upon the act of the 
agent equivalent to the possession by him 
of a previous authority. It operates upon 
the act ratified in the same manner as 
though the authority of the agent to do the 
act originally existed. It follows that a rati- 
fication can only be made when the party 
ratifying possesses the power to perform the 
act ratified." So in IrfDan Ass'n v. Topeka, 
20 Wall. [87 U. S.] 667, the same court says: 
"We do not attach any importance to tiie 
fact j:hat the town authorities paid one in- 
stallment of interest on their bonds; such a 
payment works no estoppel. If the legisla- 
ture was without power to authorize the 
issue of these bonds, and its statute at- 
tempting to confer such authority is void, 
the mere payment oJ interest which was 
equally unauthorized cannot create of itself 
a power to levy taxes resting on no other 
foundation than the fact that they have 
once been illegally levied for that purpose." 
See, also. Town of South Ottawa v. Per- 
kins, 94 U. S. 266. The want of power in 
the officers of the city of Shreveport to rati- 
fy the issue of bonds is as dear as then- 
want of power to issue the bonds in the first 
instance. When contracts are ratified, it 
must be by a person or body having the 
power to ratify. Delafield v. Illinois,- 2 Hill, 
159; Hotchin v. Kent, 8 Mich. 526; Dubuque 
Female College v. District Township of City 
of Dubuque, 13 Iowa, 555; Bstey v. Inhabit- 
ants of Westminster, 97 Mass. 324. 

The decisions of the supreme court of the 
United States are unifoi-m to the effect that 
a municipal corporation cannot without leg- 
islative authority issue bonds in aid of an 
extraneous object. Marsh v. Fulton Co., 10 
Wall. [77 U. S.] 676; Pendleton Co. v. Amy, 
13 Wall. [80 U. S.] 297; Kenicott v. Super- 
visors, 16 Wall [83 U. S.] 452; St Joseph 
Tp. T. Rogers, Id. 644; Harshm^n v. Bates 
Co., 92 U. S, 569; Town of Colomo v. 
Eaves, Id. 484; Town of South Octawa v. 
Perkins, 94 U. S. 260. That power cannot 
originate or be derived from a vote of the 
people. The source of the authority is the 
legislature. In this ease there was no po,w- 
er in the city of Shreveport to issue the 
bonds in question. All persons dealing in 
the bonds are bound to take notice of this 
fact There can be no bona fide holders 
without notice when there is no power to 
issue the bonds. The bonds are void and 
the holders are presumed to have had no- 
tice of this fact when >-*ey purchased them. 
There must be judgment on the agreed facts 
for defendant. 

[NOTE. The plaintifE in this action suing oat 
a writ of error, the judgment came up for re- 
view in the supreme court. Mr. Chief Justice 
Waite delivered the opinion of the court It 
is a well-settied rule, he said, that unless power 
has been given by the legislature to a municipal 
corporation to grant pecuniary aid to railroad 
companies, all bonds for the municipality, issued 
for such purpose, and bearing evidence of that 
fact on their face, are void, even in the hands of 
bona fide holders, and this, whether the people 
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voted the aid or not. In the case at bar there 
.was no claim that such power had been granted 
to the city of Shreveport, nor was there any pro- 
vision in the charter from which anything of the 
kind could be implied. And as it appeared that 
the bonds carried on their face full notice that 
they were issued for a purpose not authorized by 
law. the court reached the conclusion that the de- 
cision of the court uelow should be affirmed. lOS 
U. S. 282, 2 Sup. Gt. 634.] 



Case Wo, 8,332. 

LEWIS v. SMITH. 

[2 Oraneh, O. O. 571.] i 

Circuit Court, District of Columbia. May 17, 
1825. 

Garnishment — Mosey Deposited ik Bank. 

Q 

1. If money be deposited in a bank, the cash- 
ier is not liable as garnishee of the depositor. 

2. If the garnishee is not the debtor of the de- 
fendant, he is not liable to judgment of condem- 
nation. 

3. If the defendant himself could not recover 
against the garnishee, the plaintiff cannot. 

[Tliis was an action at law by Joseph 
Lewis against Richard Smith, garnishee of 
JS'imrod Farrov/.] 

• Attachment under the Maryland act of 
1795 (chapter 56), and laid in the hands of 
Richard Smith, cashier of the office of the 
Bank of the United States at Washington, 
who was summoned as garnishee. An act of 
congress for the relief of Nimrod Farrow and 
Richard Harris, passed on the 3d of March, 
1825, c. 84 (6 Stat. 331), appropriated $73,- 
747.78 to be paid to Nimrod Farrow, a eon- 
tractor for erecting a fort on Dauphin Is- 
land, provided that before he should receive 
it he should give bond to the secretary of 
war in the penal sum of ?120,000, condition- 
ed to appropriate the money towards the 
payment of the debts contracted by^ Farrow 
& Harris, or either of them, for supplies fur- 
nished, and sei'vices rendered in the erection 
of the fort; and to pay to Harris half of the 
surplus, if there should be any. The bond 
was given, the money received, and $21,500 
of it deposited in the office of the Bank of the 
United States at Washington, of which the 
garnishee Richard Smith -was the cashier, 
who gave Farrow two certificates; one pur- 
porting that Nimrod Farrow had credit in 
the office of the Bank of the United States 
at Washington, for $15,000, subject to his 
checks; and the other that N. F. had left 
with him $6,500, as a special deposit in lieu 
of special bail, to be released on his giving 
bail to the satisfaction of the marshal. This 
appeared upon the answers of the cashier to 
the interrogatories filed. 

Mr. Jones, for the garnishee, objected to 
judgment against him. 1st. Because he had 
nothing in his hands, and was not indebted 
to Farrow, the defendant; and 2d. Because, 
if the Bank of the United States had been 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



legally summoned as garnishee, they never 
held the money as the general property of 
N. Farrow. He was only a statutory trus- 
tee to apply the money to certain purposes 
mentioned in the act, 

R. P. Dunlop and Sir. Key, for plaintiff. 

Of the $6,500, Mr. Smith was the special 
bailee. The sum of $5,500, was drawn out 
by Farrow before service of the attachment, 
but $1,000 of that special deposit remained 
in Mr. Smith's hands at the time of the sei-v- 
iee of the attachment, and was afterwards 
drawn out by Mr. Farrow. It is sufficient 
if we show properly of the defendant in the 
hands of the garnishee, in his possession, or 
under his care. After Mr. Fan-ow had given 
bond to apply the money according to the 
act, it became absolutely his property. The 
Bank of the United States could not be a 
garnishee, because it could not be held to 
bail under the 6th section of the act of 1795. 

Before CRANCH, Chief Judge, and THRUS- 
TON, Circuit Judge. 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, conti-a). The return of the mar- 
shal, upon the writ of attachment, is "at- 
tached credits in the hands of Richard 
Smith, cashier of the Branch Bank of the 
United States at the city of Washington, 
and summoned him as garnishee, on the 
30th of April, 1825." The plaintiff has filed 
interrogatories which Mr. Smith has an- 
swered; and the question is whether Zilr. 
Smith had in his bands, at the time of the 
attachment, or since, any credits of Mr. Far- 
row; or, in other words, whether he was, at 
the time of the attachment or since, the 
debtor of Mr. Farrow. Mr. Lewis, claiming 
in the right of Mr. Farrow, cannot be in a 
better situation than Mr. Farrow himself. 
It appears, by the answers of Mr. Smith, 
that $21,500 "were deposited, or left in the 
office of the Bank of the United States in 
Washington; of which $6,500 were left as a 
special pledge for the indemnity of the mar- 
shal, lieu of special baiL" That $5,500, part 
of those $6,500, -were released by the mar- 
shal, and paid to Mr. Jones upon the order 
of Mr. Farrow, on the 23d of April, 1825, 
seven days before the attachment was serv- 
ed; and that the other $1,000, being the res- 
idue of the $6,500, -were released by the mar- 
shal, and paid to Turner Ashby, upon the 
order of Mr, Farrow, on the 3d of Jlay, 
1825, three days after the service of the at- 
tachment. Mr. Smith says, that when the 
$21,500 were deposited, he gave Mi". Farrow 
two certificates; one purporting that Nim- 
rod Farrow had credit in the office of the 
Bank of the United States at Washington 
for $15,000, subject to his checks; and the 
other purporting that Nimrod Farrow had 
left with him $6,500, as a special deposit in 
lieu of special bail, to be released on his 
giving bail to the satisfaction of the mar- 
shal. Was Mr. Smith at any time the debt- 
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■or of Mr. Farrow? The money was deposit- 
ed in tlie Bank of the "United States to the 
<;redit of Mr. Farrow. If Mr. Smith had 
been dismissed from his office of cashier, on 
the day of the deposit, he could not have 
talien the money with him, nor drawn it 
from the bank. The bank was the only 
debtor of Mr. Farrow. Mr. Smith was never 
liable to Mr. Farrow for this money. It was 
not specifically holden by Mr. Smith, but 
went, at once, into the general cash fund of 
the bank, and Mr. Farrow had credit for it 
on the books of the bank. The only doubt 
I ever had, on this part of the case, was, 
whether Mr. Smith by the terms of his cer- 
tificate to Mr. Farrow as to the $6,500, had 
not, by using the words "left with me," 
made himself personally liable. But, taking 
the whole of his answer together, I think 
the fair inference is, that the §6,500 were 
left with him in his character as cashier, 
and went into the general cash fund of the 
hank, and that the bank was answerable to 
Mr. Farrow for that simi, as well as for the 
residue of the $21,500, and that Mr. Smith 
did not make himself more responsible to 
^Ir. Farrow for the $6,500, than for the res- 
idue. 

It is said, however, that Mr. Smith had 
Mr^ Farrow's property in his hands, posses- 
sion, or charge, or under his care, and there- 
fore, according to the expressions of the act 
of Maryland (1795, c. 56, §§ 5, 6), is liable to 
have that property condemned in his hands. 
It might be a sujSicient answer to this sug- 
gestion, to say, that the marshal has not at- 
tached any property of Mr. Farrow in the 
hands, possession, or charge, or under the 
care of Mr. Smith. He attached nothing but 
credits; and if Mr. Smith was not the debt- 
or of Mr. Farrow, Mr. Farrow was not the 
-creditor of Mr. Smith, and consequently had 
no credits in his hands. The clause of the 
act of Maryland (1715, c. 40), which author- 
izes the attachment of credits, is the only 
clause applicable to the present question. 
But it does not appear that Mr. Smith ever 
had the property of Mr, Farrow in his 
hands, possession, or charge, or under his 
care. It was the bank that received Mr. 
Farrow's money, and took the charge of it. 
Mr. Smith was the keeper of the money of 
the bank only, and was liable only to the 
Ijank. He was never personally liable to 
Mr. Farrow. 

In this view of the case, we do not think 
it necessary to say what weight ought to be 
^iven to the argument that this was a trust 
fund, and that Mr. Farrow might be re- 
strained from paying away the money until 
the class of creditors described in the act 
for the relief of Nimrod Farrow and Richard 
Harris, should be satisfied. Nor do we give 
any opinion as to any equitable right which 
the creditors (intended to be protected by 
-that act) might have, in any given case, to 
restrain him from exercising his legal rights, 
iintU their claims should be satisfied; nor as 



to the right of Mr. Lewis to the benefit of 
this process of attachment, if it had been 
served on the Bank of the United States. 

But, being of opinion that Mr. Smith never 
was the deMor of Mr. Farrow, we think we 
must refuse the judgment of condemnation. 

THRUSTON, Circuit Judge, dissented. 



Case Wo. 8,333. 

LEWIS V. SMYTHB. 

[2 Woods, 117.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

Removal of Causes— Removal from State to 
Fedekal Court after Trial. 

1. The trial before which application must be 
made for removal of a case from the state to the 
federal court, in order to warrant such removal 
under section 3 of the act of March 3, 1875 (IS 
Stat. 470), is such a trial upon either the law or 
facts of tiie ease, or both, as settles and con- 
cludes lie controversy between the parties. 

[Cited in Meyer v. Norton, 9 Fed. 438.] 

2. When such a trial has been commenced, 
though not concluded, the application for re- 
moval comes too late. 

[Cited in Alley v. Nott, 111 U. S. 476, 4 Sup. 
Ct 497.] 

In equity. The bill stated, in substance, 
that the defendant George A. Smythe, a citi- 
zen of Mississippi, brought an action against 
the complainant [Robert N.] Lewis, a citizen 
of Louisiana, in the fourth district court of 
the parish of Orleans, on the 28th of Novem- 
ber, 1874, to recover the sum of §3,518. Lewis, 
desiring to remove the cause to this court, by 
virtue of the provisions of the act of con- 
gress, approved March 3, 1875 (18 Stat. 470, 
§§ 2, 3), on the 2d day of July, 1875, filed his 
petition and bond for that purpose in said 
foui*th district court, as required by the 
statute. The court refused to permit the 
case to be removed or to grant an order of 
removal. Nevertheless, Lewis procured a 
copy of the record of the case so far as it 
had progressed, and on the first day of Nov- 
ember, 1875, filed the same in this court. The 
fourth district court after this proceeded 
with the case and afterwards rendered 
judgment in favor of Smythe, against Lewis* 
for $3,800. On this judgment, Smythe, it is 
alleged, threatened and intended to issue 
execution, and the bill averred that the 
property of Lewis would be seized by virtue 
thereof, to his great and irreparable injury. 
The prayer of the bill was, that Smythe might 
be restrained from proceeding to enforce the 
judgment. The theory of complainant was, 
that after the filing of the petition and bond 
for removal, the case was thereby removed, 
and the fourth district court had no further 
jurisdiction of the case, and its judgment was 
a nullity. The case came on for hearing upon 
the motion for the allowance of an injunc- 
tion as prayed in the bill. The defendant 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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resisted the injunction, claiming that the 
case had never been removed to this court, 
but that the fourth district court remained 
in possession of the case till the rendition of 
the judgment. The groimd of this claim 
was that the trial of the suit had commen- 
ced in the fourth district court before any 
attempt made to remove the case to this 
court. That this was the fact is shown by 
the record filed in this court, as appears by 
the following extracts therefrom: "May 
21st This ease came on this day for trial. 
* * * When, after hearing the pleadings 
and evidence, the hour of adjournment hav- 
ing arrived, it is ordered that this case be 
continued to May 31st, at 10 o'clock a. m., 
for argument. May 31st. This case came 
on this day for argument, when by agree- 
ment of counsel it is ordered by the court 
that this ease be continued indefinitely, to be 
fixed on motion." It was after this that the 
petition was filed for removal. 

Samuel R. and 0. h. Walker, for complain- 
ant. 

G. A. Breaux and Charles E. Fenner, for 
defendant. 

WOODS, Circuit Judge. The act of con- 
gress, prescribing how causes may be remov- 
ed from the state to the federal courts (18 
Stat 470), declares: See. 3. That "when- 
ever either party or any one or more of the 
plaintiffs or defendants, entitled to remove 
any suit mentioned in the next preceding 
section, shall desire to remove such suit from 
a state court to the circuit court of the Unit- 
ed States, he or they may make and file a 
petition in such suit in such state court, be- 
fore or at the term at which said cause could 
be first tried, and before the trial thereof for 
the removal of such suit into the circuit 
court" By the word "trial," as used in this 
statute, I do not understand the argument, 
investigation or decision of a question of 
law merely, unless it is decisive of the case, 
and the decision results in a final judgment 
or decree. The decision of the court on a 
demurrer, for instance, or on exceptions to 
the sufficiency of a plea, which is followed 
by amendments or new pleadings, and which 
does not end the case, is not the trial meant 
by the statute. Blackstone defines a trial to 
be "the examination of the matter of fact in 
issue in a cause." 4 Black, Comm. 322. See, 
also, 2 Hale, P. 0. p. 216, c. 28. "A trial has 
been ■ held to be the examination before a 
competent tribunal, according to the laws of 
the land, of the facts put in issue in a cause, 
for the purpose of determining such issue." 
U. S. V. Curtis [Case No. 14,905]. So in Steph. 
PL append, note 29, it is said: "The word 
'trial' has long been used to express the in- 
vestigation and decision of fact only." No 
argument or decision of questions merely 
preliminary, or questions of pleading, ex- 
cept such as settle and end the case (as 
where the facts are admitted and the ease 



turns upon the law as applied to the facts) 
is meant by the word "trial." It involves the 
facts of the ease, and whenever the investi- 
gation of the facts of a case simply, or the 
facts in connection with the law is entered 
upon by the court alone, or by the court and 
juiy, the trial may be said to have begun. 

It seems to me too clear to admit of argu- 
ment that the petition for removal must be 
filed before the trial commences. The filing 
of such a petition during the trial, while it 
is in progress, is not a filing before the trial. 
To hold otherR-ise, would be to allow a party 
to experiment with the court, by going into 
the trial, and if the rulings of the court were 
not favorable or the prospects for a propi- 
tious result good, to intemipt the proceedings 
by a transfer of the cause to another forum. 
Some cases occupy several weeks in their 
trial. It could hardly be in the contempla- 
tion of the act of congress to allow a party, 
after he has occupied the attention of the 
court or the court and jury for days, and it 
may be weeks, with the trial of a cause, to 
interrupt the proceedings by a transfer of 
the cause to another court. And yet this 
would be the effect of the construction claim- 
ed by counsel for complainants, namely, that 
the words "before the trial thereof" mean 
before the trial is completed and ended. In 
my judgment, the petition and bond for re- 
moval must be filed "before or at 'the term at 
which the cause could be first tried, and be- 
fore the trial thereof" commences. As the 
petition and bond for the removal of this 
case were not filed until after the parties 
had entered upon the trial, and until after 
the pleadings had been read and the evi- 
dence submitted to the court they were not 
filed in compliance with the statute, and 
they were not effectual to remove the ease 
out of the state court, or to interfere with 
its jurisdiction to proceed therewith. The 
judgment of the state court is therefore valid 
until reversed in a direct proceeding. The 
motion for the injunction must be overruled. 
Whether, if the case had been properly re- 
moved, this court could grant the relief pray- 
ed by the bill, I will not now undertake to 
decide. 



Case No. 8,334. 

LEWIS et al. v. SPALDING. 

[2 Cranch, C. 0. 68.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1812. 

Malicious Pbosecutiox— Malice — Pkobable 
Cause. 

In an action upon the case for maliciously con- 
spiring to deprive the plaintiffs of their slave, 
it is necessary for ihem to prove malice in the 
defendant. And it is competent for the defend- 
ant to show probable cause, and the want of mal- 
ice. 



1 [Reported by Hon. William Cranch, Chief 
•Tudge.l 
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This was an action upon tbe case charging 
that the defendant, "unlawfully, wickedly, 
and maliciously," conspired with divers ill- 
dispssed persons to the plaintiffs unknown, 
to kidnap and carry off the slave of the plain- 
tiffs, then in their peaceable possession; and 
in pursuance of such conspiracy, falsely and 
maliciously, by false pretences, procured a 
warrant to have the slave apprehended and 
delivered to the defendant; and hired per- 
sons to seize and carry away the slave out of 
the peaceable possession of the plaintiffs, for 
the lucre and gain of the defendant and to 
defraud the plaintiffs; and attempted to bribe 
persons to seize and carry away the slave, 
he the defendant thereby wickedly and -ma- 
liciously keeping the plaintiffs in continual 
alai-m and danger of having their said slave 
taken from them by force or fraud: by 
means of which unlawful conspiracy the 
plaintiffs were put to great labor, expense, 
and trouble, in watching and protecting their 
said slave, and were deprived of his labor 
and hire, &c. 

THE COURT (THRUSTON, Circuit Judge, 
contra) was of opinion that it wag necessary 
for the plaintiffs to prove malice in the de- 
fendant; and that it was competent for the 
defendant to show probable cause, by show- 
ing color of title, &e., and to disprove malice. 



LEWIS (UNION HORSESHOE WORKS 
v.). See Case No. 14,3G5. 

LEWIS (UNITED STATES v.). See Case 
No. 15,595. 

LEWIS (VOIGHT y.). See Case No. 16,989. 

LEWIS (WESTERWELT v.). See Case No. 
17,446. 



Case "No. 8,335. 

LEWIS v. WHITE et al. 

[7 Chi. Leg. News, 116.] 

Circuit Court, N. D. Ohio. Dec. Term, 1874. 

Removal op Oavse under Act of 1866. 

Motion to remand cause from the common 

pleas of Ottawa county upon the groimds: 

First, that the cause could not be heard as 

to the removing defendants without tlie other 

defendants being present; second, that all 

the non-resident defendants should have 

joined in the petition for removal. 

Prentiss, Baldwin & Ford, for the motion. 
Willey, Terrell & Sherman and W. B. Sloan, 
contra. 

Before EMMONS, Circuit Judge. 

Held: Tliat under the act of 1866 [14 
Stat 306], for removing causes, all the non- 
resident defendants need not join. That, how- 
ever restricted the 12th section of the judici- 
ary act [1 Stat '79] and the act of 1867 [14 
Stat ouS] might be in this respect the act of 
1866 dearly permitted a severance of defend- 
ants and gave the right of removal to any 



of the non-resident defendants on the proper 
affidavit, showing: Second, that a final de- 
termination of the cause could be had as be- 
tween the plaintiff and the removing defend- 
ants, for that, although it was alleged that 
the title to the real estate sought to be set 
aside was held by one for the benefit of all, 
yet as the petition alleged that such title was 
obtained by fraud of aU of the defendants 
there could be no trust to be protected as to 
any of the defendants. Motion overruled. 



LEWIS, The HENRY. See Case No. 6,377. 

LEWIS, The MATILDA A. See Case No. 9,- 
281. 

LEWISTON (PHELPS v.). See Case No. 11,- 
076. 



Case "No. 8,336. 

The LEXINGTON. 

[1 Adm. Rec. 167.] 

Superior Court Florida. April 11, 1835. 

Salvage— Ajiodst— Sale of Vessel. 

[I. The court awarded a moiety, amounting 
to $6,875, where the vessel and cargo aground 
on the Florida reef would have been a total loss 
but for the timely assistance of the salvors, ren- 
dered at gieat hazard.] 

[2. A sale of the damaged vessel requested by 
her master will not be ordered, though the re- 
pairs will nearly equal her present value, where 
the court does not think it to the interest of her 
owners and insurers and the owners of the car- 
go.] 

[This was a libel for salvage by Richard 
Roberts and others against the brig Lexing- 
ton and cargo.] 

A. Gordon, Esq., for libellants. 
W. R. Naekley, for respondent. 

WEBB, J. This cause, in its most important 
feature, is similar to many others which 
have been decided by this court. It is of that 
class in which the preservation of the prop- 
erty has been wholly dependent upon the 
exertions of the salvoi*s, without whose exer- 
tions, and rendered, too, in the most timely 
and efficient manner, everything must have 
been lost. The vessel struck upon one of 
the most dangerous parts of the Florida reef, 
at a time when the wind was blowing heavily 
and the sea running so high, as to break over 
her with almost every wave, and she was 
driven so high upon the rocks as to render 
it impossible for the crew to have gotten her 
off, even though every part of her lading had 
been thrown overboard. Indeed, so thorough- 
ly convinced was Capt Perry of his inability 
to relieve her, or to save any portion of the 
cargo (after throwing overboard his entire 
deck load), he prepared himself to abandon 
her in his boat, and was only prevented doing 
so by the appearance of the wreckers, and 
the prospect which was thus afforded of ob- 
taining assistance. The services of the actors 
were therefore immediately secured, and the 
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whole of the remaining cargo was transfer- 
red from the brig- to the smaller vessels by 
them, under circumstances of peculiar difQ.- 
eulty, and of great hazard to their own prop- 
erty, and personal danger to themselves; and 
the brig was then taken from the rocks, and 
brought to this port, after receiving so much 
injury while thumping upon them as to re- 
quire a sum of money almost equal to her 
present value to' put her in a proper state of 
repair. It is a genei-al rule of decision in this 
court, and I believe in all other courts of ad- 
miralty in this country, when property has 
been saved from inevitable destruction, under 
circumstances of much difficulty, hazard and 
risk to the salvors, to direct that one moiety 
of that property, or its value, be paid as a 
compensation for the seiTices thus rendered. 
This rule, it is true, is not inflexible, and 
should yield to extraordinary circumstances; 
as, if the property saved were of great value, 
and its presei-vation was not attended with 
extraordinaiy danger and labour on the part 
of the salvors, the proportion of salvage in 
reference to that value would be much dimin- 
ished; and, on the other hand, if the value of 
the property were small, and the hazard and 
labour of saving it very great, the proportion 
should be increased so as to afford a compen- 
sation in some degree equivalent to the serv- 
ices rendered. * 

In this case, however, there is nothing per- 
ceived which should take it out of the ordi- 
nai*y rule, and the proportion established by 
it will be decreed to the actors as a reward for 
their timely and meritorious exertions. 

The court has also taken into considei-ation 
the request of Captain Perry, that a sale of 
the brig be directed in the decree to be ren- 
dered in this cause, in consequence of the 
great injury she has sustained, and the dif- 
ficulty of getting such repairs made at this 
port as are indispensable to enable her to 
proceed in safety to sea. But upon an ex- 
amination of the report of the port wardens as 
to her condition and value, and the cost neces- 
sary to repair her, the court believes that it is 
not to the interest of those to whom she be- 
longs, or to the office where she is insured, 
that she should be sold; especially as a sale 
of her would make it necessary that the whole 
of her cargo should likewise be sold, as that 
portion of it which will remain after the pay- 
ment of salvage could not be reshipped for 
its destined port without incurring an ex- 
pense for the charter of a vessel which its 
value would not justify. 

Whereupon it is ordered, adjudged and de- 
creed, that the marshal, after giving five days' 
notice of the time and place of sale, proceed 
to sell at pubUe outcry, for cash, the bacon, 
loose pork, molasses, and such oQier articles 
pei-taining to the cargo of the brig Lexington 
as have been reported by the sm-veyors as be- 
ing already damaged, or likely to become so 
by being kept on hand, and so much of the 
residue of said cargo as will, with that al- 
ready specified, produce the sum of ?6,875 



(being 50 per cent of the appraised value of 
said brig and cargo), and also the costs of 
this suit, and that, after raising said sums of 
money, he pay them into the registry of this 
court to be distributed according to the terms 
of this decree; and that he forthwith restore 
said brig to Nathan Perry, Esquire, her com- 
mander, in order that he may have such re- 
pairs put upon her as will enable her to pro- 
ceed to sea; and, after raising said sums of 
money as aforesaid, that he then restore all 
the residue of said cargo to the said Nathan 
Perry, for and on account of all concerned and 
interested therein. And it is further order- 
ed, adjudged, and decreed, that out of the 
sums of money to be raised, and paid into the 
registry of the court, the clerk pay the libel- 
lant Roberts, on account of himself and all 
others concerned, and interested as salvors, 
in this cause, the aforesaid sum of ?6,875, in 
f uU for the services rendered by them in sav- 
ing said brig and cargo; and that he also pay 
out and distribute the costs of this suit to 
the persons entitled to the same. 



LEXINGTON, The {HOUSE v.). See Case 
No. 6,767a. 

LIBBEY (GILMAN v.). See Case No. 5,- 
445. 

LIBBY {HARRINGTON v.). See Case No. 
6,107. 

LIBBY V. PLATT. See Case No. 8,235. 

LIBBY (UNITED STATES v.). See Cases 
Nos. 15,596 and 15,597. 

LIBERTA. The RELIGIONS E. See Case 
No. 11,694. 

Case No. 8,337. 

LIDDERDALE v. ROBINSON. 

[2 Brock. 159.] i 

Circuit Court, E. D. Virginia. Nov. Term, 
1824.2 

Executors and Administrators— Accountixq— 
Vouchers — Admixistrator de Boxis non — 

JUDQJtENTS AGAINST ADMINISTRATOR — PrIORITI' 

OP Debts— Principal and Sokety — Subroga- 
tion. 

1. A commissioner of this court, to whom the 
accounts of a surviving administrator were re- 
ferred for settlement, adopted the report of a for- 
mer commissioner, (to whom the accounts of 
all the administrators had been referred), made 
many years before, in a distinct suit, to which 
there were difftrent parties plaintiffs, and which 
report did not appear ever to have been acted on 
or approved by the court to which it was made. 
When the first report was made, all the adminis- 
trators were living, but they had been dead long 
before the accoimts of the surviving administra- 
tor were referred in the second suit, and the office 
of the surviving administrator, in the mean time, 
had been consumed by fire, and many of his pa- 
pers destroyed with it. Held, that vouchers to 
sustain the account in such a case will not be re- 
quired. The books ol the administrators, if they 
appear to have been fairly kept, and the ac- 
count of the former commissioner founded upon 
them, ought to be received as prima facie evi- 
dence, subject to be disproved, so far as either 

1 [Reported by John W. Brocbenbrough, Esq.] 

2 [Affirmed in 12 Wheat. (25 U- S.) 594.1 
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party can dispro7e them, or to such exception 
as either party may be able to sustain. 
[Cited in PulIJam v. PuUiam, 10 Fed. 56.] 

2. Where an administration bond is joint, one 
administrator is responsible for his co-^-dminis- 
trator. 

[Cited in Cox t. Thomas, 9 Grat, 318; State 
V. Farmer, 54 Mo. 447; Caskie v. Harrison, 
1 Hans. (76 Va.) 94.] 

3. An administrator de bonis non, who is also 
the executor of the surviving administrator, who 
fails for a long period of time to call the agents 
of the former administrators to an account, is 
chargeable with the whole balance appearing to 
be due from those agents, unless he can relieve 
himself from the charge of gross negligence. 

4. Many judgments when assets were rendered 
against administrators, and assets to a large 
amount subsequently came into the hands of the 
adnunistrator de bonis non — Held, that these 
judgments retained the same rank which would 
belong to the particular instruments on which 
they were founded. The only effect of such judg- 
ments is to give priority to other debts of the 
same dignity, on which either no judgments or 
subsequent judgments were rendered. 

5. Where there are'two sureties on bills of ex- 
change and spedalties. and one of them has paid 
more than his proportion, and his representatives 
seek contribution out of the estate of his co-sure- 
tj', the surety who has overpaid will be subro- 
gated to the rights of the creditor. Equity would, 
indeed, restrain him from recovering more than 
his proportion, but to that extent, his claim up- 
on his co-surety is precisely as valid as upon his 
principal, and the representatives of the surety 
who has overpaid, are entitled to rank according 
to the dignity of the claims on which such ex- 
cess was paid. The principle of substitution ai)- 
lies equally to cases arising between co-sureties 
and those between a surety and his principal. 

[Cited in Mcl^ean v. Lafayette Bank, Case 
No. 8.888; Glasgow v. Lipse, 117 U. S. 
336, 6 Sup. Ct. 761.] 

[Cited in Lyon v. Bollmg, 9 Ala. 463; Bowen 
V. Hoskins, 45 Miss. 183. Quoted in Orem 
V. Wrightson, 51 Md. 44. Cited in note to 
New Bedford Inst, for Sav. v. Hathaway, 
134 Mass. 73; Hazelton v. Valentine, 113 
Mass. 479; Smith v. Rumsey, 33 Mich. 196; 
Wright V. Grover, 82 Pa. St, 82, Followed 
in Felton v, Bissel, 25 Minn. 20; Robert- 
son V. Trigg, 32 Grat. 86; Welch v. Strother, 
74 Cal. 412. 16 Pac. 22.] 

This suit was brought by William Eae 
and Julia Lidderdale, of London, executor 
and executrix of William Sobertson Lidder- 
dale, "who was executor of John Lidderdale, 
deceased, against James Lyons, adminis- 
trator de bonis non of John Robinson, de- 
ceased. The bill, which was filed in 1820, 
states, that in the year , William Robert- 
son Lidderdale, executor of John Lidderdale, 
filed his bill against Edmund Pendleton and 
Peter Lyons, administrators of John Robin- 
son, deceased, claiming satisfaction for four 
bills of exchange drawn by John Robinson, 
and taken up under protest by the testator 
John, for the honour of the drawer. In June, 
1797, the cause came on to a hearing, dur- 
ing the sickness and absence of Andrew Ron- 
ald, the plaintiffs counsel, when a decree 
for assets was rendered in their favour 
for £793 16s, 8d. sterling, with interest on 
£500 16s. at five per cent, from the 4th day 
of November, 1765, and on the residue from 
the 1st day of May, 1766, to be considered 



as a debt due by simple contract: That Wil- 
liam Robertson Lidderdale departed this life 
in the year 1814, in England, and the plain- 
tiffs, his executors, had lately come to a 
knowledge of the said decree. That the said 
Edmund Pendleton and Peter Lyons were 
both dead, and that administration de bonis 
non on the estate of John Robinson had been 
granted to James Lyons, to whose hands as- 
sets had recently come to a great amount. 
The bill prayed that the decree of June, 1797, 
might be reviewed and reversed, because 
the debt was decreed as a simple contract, 
whereas the plaintiffs were in possession of 
the protested bills on which it was due, 
which gave it the dignity of a judgment, and 
that James Lyons, the administrator de bonis 
non, should be required to render an account, 
and that the plaintiffs, should be paid their 
demand out of the assets, A copy of the 
decree was filed as stated in the bill, and the 
copy of a judgment, by consent, of Novem- 
ber 22, 1797, in an action on the case for 
?1733 80 and costs, when assets. 

On the 12th of June, 1822, the cause came 
on to be heard on the bill taken for con- 
fessed, and on the decree sought to be re- 
viewed, which was filed as an exhibit, on 
consideration whereof, the court, being of 
opinion that the complainants were not en- 
titled to have the decree, sought to be re- 
viewed, set aside or opened, directed one of 
its commissioners to settle and report the ad- 
ministration account of the defendant, and 
also to report the difCerent debts due from 
the estate of John Robinson, and of the debts 
paid by the administrators of the said es- 
tate, stating the dignity of each debt, and 
also the outstanding assets. The commis- 
sioner made his report in December, 1822. 
At the same time, the report was recommit- 
ted, with instructions to the commissioner to 
complete the same, by reporting the accounts 
between Peter Lyons, surviving administra- 
tor of John Robinson, and the estate of John 
Robinson; and it was farther ordered that 
he report the debts paid by the administra- 
tors, stating the dignity of each, and any ad- 
ditional evidence in support of debts now 
claimed from the estate. And liberty was 
allowed for any creditors to exhibit their 
claims. This report was ifiade in June, 1824. 
In the progress of the cause, other creditors 
exhibited their claims against the estate of 
John Robinson. The representatives of Han- 
berry claimed the amount of a judgment 
when assets, rendered in June, 1767. The 
judgment was for £2089 17s. 4d. sterling, and 
costs, and a copy- thereof was filed as an 
exhibit. The commissioner reported a very 
large fund, partly in the hands of the admin- 
istrator de bonis non, and part not yet col- 
lected, respecting which he required the di- 
rection of the court. He also reported the 
claims of creditors, to a great amount, leav- 
ing it to the court to ascertain, and settle 
their respective rank and dignity. 

Among these, is the claim of John Smith, 
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executor of John Smith, deceased. The case 
is this. John Rohinson and John Smith were 
the joint sureties of Thomas ileid Rootes, 
who died insolvent, in consequence of which, 
the sureties paid the debt. John Smith paid 
more than a moiety of the debt, and his rep- 
resentative filed his bill to obtain contribu- 
tion from the estate of John Robinson, de- 
ceased, who was his joint surety- The origi- 
nal debt was a protested bill of exchange, 
which, according to the law then in force in 
Virginia, was of equal dignity with a judg- 
ment On the part of Smith, it was con- 
tended that the joint surety who had dis- 
charged this debt, was substituted in the 
place of the original creditor, and that his 
claim for contribution against his joint sure- 
ty, held the same dignity that the claim of 
the original creditor, against the same per- 
son, would have held. On the part of the 
defendant, and of the other creditors, it was 
contended, that the claim of John Smith was 
that of a simple contract creditor only, and 
that he must rank with simple contract cred- 
itors. The cause came on, on exceptions to 
the report of the commissioner of June, 1824. 
Before MARSHALL, Circuit Justice, and 
TUCKER, District Judge. 

MARSHALL, Circuit Justice. The counsel 
for the plaintiffs, Lidderdale and Hanberry, 
have filed several exceptions to this report, 
the most impoitant and difficult of which, 
respects a sum alleged by the administrator 
de bonis non of John Robinson, to be due to 
Peter Lyons, the surviving administrator of 
John Robinson, whose executor the said 
James Lyons is. The commissioner has 
stated this claim in different ways. 

The counsel for the plaintiffs objects to this 
account altogether, because he alleges: (1) 
That it is not supported by vouchers, (2) 
That Peter Lyons is responsible for his co- 
administrator, Edmund Pendleton, they hav- 
ing given a joint bond, and Edmund Pendle- 
ton appearing to be largely indebted to Rob- 
inson's estate. (3) That balances are stated 
to be due from George Brooke and others, 
the agents of the administi-ators for which 
the said Peter Lyons is responsible. 

1, The commissioner states that this ac- 
count, from 1766 to 1784, inclusive, was col- 
lected from the books of Peter Lyons, and 
from 1799 to the date of the report, is sup- 
ported by vouchers, and this court must pre- 
sume that his statement is correct, unless 
the contrary is shown. The account from 
the year 1784, to Januai-y, 1799, is taken from 
a report made by Commissioner Hay, in pur- 
suance of an order of the high court of chan- 
cery, in which were plaintiffs, and the 

administrators of John Robinson, deceased, 
were defendants. This part of the account 
does not show the particular items, but the 
annual amount of receipts and disburse- 
ments. Commissioner Hay's report was 
made in the year 1799, while the administra- 
tors were alive, but does not appear ever to 
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have been acted on by the court If the 
transactions were recent, vouchers to sus- 
tain the account would of course be required. 
But in a case of such long standing, where 
the parties are all dead, strict proof is not 
to be looked for. It is the less to be ex- 
pected in this case, as it is known that the 
office of Peter Lyons was consumed by fire, 
and that very many of his papers were de- 
stroyed with it In such a state of things, 
the court is much inclined to the opinion that 
the books of the administrator, if they ap- 
pear to have been fairly kept, and the ac- 
count of Commissioner Hay, founded on 
those books, ought to be received as prima 
facie evidence, subject to be disproved, as 
far as either party may disprove them, or 
to such exception as either pai-ty may make, 
or tie able to sustain. If this course be not 
pursued, and the books and account be dis- 
carded, it would be necessary to remodel the 
account on such vouchers as either party 
may be able to adduce. The result of such 
an account could not be as satisfactory, anct 
probably would not approach the tx'uth as 
nearly as that Avhich is now before the court. 

2. The responsibility of Peter Lyons for his 
co-administrator must be admitted, but the 
amount due from that co- administrator can- 
not be assumed, unless his representative 
were before the court. It is the duty of the 
administrator de bonis non of John Robin- 
son, to bx-ing him to an account before that 
forum which can take cognizance of the ease, 
and he is chargeable with great neglect of 
duty in this respect, as Edmund Pendleton 
has been dead twenty years. The court will 
not, for the present, decide positively on this 
subject, but must resume the consideration 
of it, should this unjustifiable delay be con- 
tinued. 

3. The surviving administi-ator ought to 
have brought the agents of the administra- 
tors to a settlement of their accounts, and 
this duty, on the death of Peter Lyons, de- 
volved on the administi'ator de bonis non, 
who is also executor of the surviving ad- 
ministrator. It appears to me to be reason- 
able that the whole balances due from these 
agents should be chargeable to him, unless 
he can free himself from the charge of 
gross negligence for having failed to call 
them to a settlement The debt due to Pe- 
ter Lyons, whatever may be its amount, is 
admitted to be a debt of the first dignity. 
It is next to be inquired how the remaining 
creditors rank. 

There being many judgments rendered, to 
be discharged when assets shall come to the 
hands of the administrators, the first ques- 
tion was, whether these judgments should 
rank according " to their date, and should 
take rank of other debts on which no judg- 
ment had been rendered, or should retain 
the same rank which would belong to the 
particular instruments on which they were 
rendered. This court is of opinion that they 
retain their original rank, because every 
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-creditor is supposed to be entitled to a judg- 
ment wlien. assets, and it is not reasonable 
that sueli a judgment sliould disturb the or- 
der in whicli debts are payable by laTV, or 
sbould have any other effect than to estab- 
lish the amount, and to give priority to other 
■debts of equal dignity on M-hich either no 
judgment, or a subsequent judgment, may 
have been rendered. 

Money due to the estate of a deceased per- 
son, committed by a court to the said John 
Robinson (1 Rev. Code 1S19, p. 389^ § 60), or 
•on judgments against the said intestate in 
his lifetime, are first in rank. Next, are pro- 
tested bills of exchange, and then special- 
ties, s Among these, judgments on bills of 
•exchange first rank according to their date*, 
and next, protested bills on which no judg- 
ments have been obtained, if the requisites 
of the law have been complied with. Next 
In order, are debts due on bills which have 
been paid by securities; on this subject, a 
•question of difficulty has been made. John 
Smith and John Robinson, were co-sureties 
on bills of exchange and specialties to a 
very great amount, on which John Smith 
Iiaid more than his proportion, and his rep- 
resentatives now claim contribution from 
the estate of John Robinson. This claim is 
admitted, but it is contended that it is to be 
considered merely as a debt on simple eon- 
tract. The question submitted to the court 
is, whether a co-surety who has paid a debt, 
has a right to stand in the place of the cred- 
itor, and to be clothed with all the rights 
and privileges of the creditor, so far as his 
equity extends, or can resort only to the im- 
plied contract which the law raises in such 
a case. This is a question which depends on 
the authority bf decided cases; it has oc- 
curred most frequently in controversies be- 
tween a surety and the principal debtor. 

In the case of Eppes v. Randolph,* a bond 
was executed by Randolph to Bevins, with 
Wayles as his surety. Randolph afterwards 
■conveyed his estate to his sons, and the 
•creditor obtained a decree against the exec- 
utors of Wayles for the amount of the bond. 
A suit was brought by the executors of 
Wayles against the representatives and heirs 
■of Randolph, alleging the insufficiency of the 
personal estate, and praying that the estates 
•conveyed to the ehildi-en might be subjected 
to the claims of creditors. Other creditors 
also filed their claims, and insisted that the 
debt to the executors of -Wayles had only 
the dignity of a simple contract. In deliver- 
ing his opinion the chancellor said: "That if 
Wayles's executors had taken an assign- 

3 But by the act of March 29, 1831, which 
took effect the 1st of June thereafter, it is de- 
clared "that in the administration of the per- 
sonal assets of decedents' estates, debts due by 
specialty and promissory notes, or other writings 
signed by the decedent, or some other person, by 
him or her thereunto lawfully authorized, shall 
he regarded and taken to be of equal dignity." 
;Sess. Acts 1830-31, p. 102, c. 33. 

4-2 Call, 103 (Tate's Ed.). 



ment to their trustees of Bevins's bond, they 
would, in his name, have been entitled to 
the same relief that Bevins himself would, 
and that a court of equity would have en- 
joined the heir of Richard Randolph, deceas- 
ed, from pleading payment by the sure- 
ties' executors: that they ought to have the 
same remedy as if such assignment had 
been made." In affirming this part of the 
chancellor's decree, the president of the 
court of appeals said "that the appellees, 
executors of John Wayles, ought to stand in 
the place of John Bevins, and be considered 
as bond creditors, so far as may effect the 
distribution of remaining assets, but not so 
as to charge the executors with a devastavit 
on account of payments or judgments to sim- 
ple contract creditors." 
■ In the case of Tinsley v. Anderson, 3 Call, 
329, where the proceeds of the real estate of 
a living debtor were to be distributed ac- 
cording to the priority of the seveial liens 
upon it, the court said: "That all the -cred- 
itors by judgments or decrees, ought to be 
paid out of the general fund, according to 
the priority of recovery, with this reserva- 
tion, that when a prior creditor shall not 
have received his money of sureties, or sued 
out execution on his judgment within a year, 
he shall yield priority to subsequent judg- 
ments on which executions shall have been 
so. issued, or the money received of sureties. 
In both instances of the money paid by 
sureties, as well as in all other instances, 
sureties ought' to be placed in the situation 
of the creditors they shall have paid, or be 
bound to pay." These two cases establish 
the principle incontrovertibly in Virginia, 
that the surety who has paid a debt stands, 
as respects his claim on the principal or his 
estate, to every purpose in the place of the 
creditor. The same principle is recognised 
in New York, as appears by 4 Johns. Ch. 
123, 530.5 In Lawrence v. Cornell, 4 Johns. 
Oh. 545, it was enforced against a junior 
mortgagee. This principle is also recognis- 
ed in South Carolina, 4 Desaus. Eq. ■i4.o 
The principle that a person who has paid 
money as surety, or on account of another, 
shall be substituted in the place of the cred- 
itor, seems to be familiar in England. In 
3 P. Wms. 400, it is laid down by the chan- 
cellor, that an executor who has paid beyond 
the assets which have come to his hands, 
shall rank as the creditor whose debt he has 
paid; and in 1 Atk. 134,? the chancellor 
says: "Indeed, where there is a principal 
and surety, and the surety pays off the debt, 
he is entitled to have an assignment of the 
security in order to enable him to obtain 
satisfaction for what he has paid over and 
above his own share." The principle is also 
laid down in 2 Ves. Jr. 302,8 and 11 Yes, 22.o 



5 Hayes v. Ward and Scribner v. Hickok. 
3 Tankersley v. Anderson. 

7 Ex parte Ci-isp. 

8 Ex parte Mills, 

8 Wright T. Morley. 
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Indeed it seems to be too well settled to be 
controverted, and we find it generally laid 
doAyn as an acknowledged rule rather than 
decided in a contested case. 

But it has been supposed that, though this 
rule must be admitted as applicable to cases 
between a surety and his principal, it will 
not apply between co-sureties. I can per- 
ceive no reason for this distinction. The 
principle which the eases decide is this: 
"Where a person has paid money for which 
others were responsible, the equitable claim 
which such payment gives him on those who 
Avere so responsible, shall be clothed with the 
legal garb with which the conti-act he has 
discharged was invested, and he shall be 
substituted, to every equitable intent and 
purpose, in the place of the a-editor whose 
claim he has discharged. This principle of 
substitution is completely established in the 
books, and being established, it must apply 
to all persons who are parties to the securi- 
ty, so far as is equitable. The cases sup- 
pose the surety to stand in the place of the 
creditor, as completely as if the instrument 
had been transferred to him, or to a tnistee 
for his use. Under this supposition, he 
would be at full liberty to proceed against 
every person bound by the instrument. Eq- 
uity would undoubtedly restrain him from 
obtaining more from any individual than the 
just proportion of that individual; but to 
that extent, his claim upon his co-surety is 
precisely as valid as upon his principal. In 
reason, I can draw no distinction between 
the cases, and none, I think, has been drawn 
by the courts. In Parsons v. Briddock, 
2 Vern. 608, the sureties who had paid a 
bond debt, on which a judgment was obtain- 
ed against Dr. Briddock, were substituted 
in the place of the creditor, as against the 
bail to the action in which the judgment 
against Briddock had been rendered, and the 
bail was compelled to pay them the money 
they had paid to the creditor. In this case, 
the principle of substitution was applied 
against a surety. 

The liability of co-sureties, and the dignity 
of a debt in a case where a judgment had 
been discharged by a co-surety, who was en- 
titled to contribution, was decided, on great 
deliberation, after very solemn argument, in 
the ease of Burrows v. Games' Adm'rs, 1 
Desaus. Eq. 409. 

I was originally strongly inclined to the 
opinion that, in a case where a party could 
sue at law, and would be, in a court of law, 
a simple contract creditor only, he would re- 
tain the same rank in a court of equity also, 
and would not be substituted in the place of 
the original creditor. But I am satisfied, on 
examining the subject, that the decisions are 
otherwise, and I must acquiesce in those de- 
cisions. The representatives of John Smith, 
then, will rank according to the dignity of 
the claims on which they have paid more 
than their equal proportion. All other sure- 
ties will, in like manner, be substituted for 



the creditor whose debt they have dischar- 
ged, and will rank as he would have ranked 
were he before the court 

NOTE. The court, consisting of Marshall^ 
Circuit Justice, and Tucker, District Judge, 
being divided in the opinion upon the question 
whether the claim of John Smith to contribu- 
tion was entitled to be substituted to the same 
rank and dignity with the debt which he had 
paid, as to the excess over and above a moiety 
thereof, certified that question to the supreme 
court for its decision. The supreme court 
unanimously sustained the opinion of the chief 
justice. See 12 Wheat. [55 TJ. S.] 594; 6 Cond. 
Rep. Sup. Ct. U. S. 656. 

[NOTE. Further decisions in reference to the 
interests of .Tames Dyons and Hanberry's exec- 
utors in the Eobinson estate wei"e rendered by a 
decree (not reported) of this court at lie De- 
cember term, 1828. The claims of the repre- 
sentatives of Capel and Osgood Hanberry hav- 
ing been established by the court as a debt of 
lowest dignity and the receivers Qf the estate 
having transferred, without authorrfcy, securities 
belonging to the estate, to their attorney, the 
legatees of Peter Lyons objected to this transfer, 
and obtained an injunction (ease not reported) 
restraining the attorney from paying over the 
money to his clients. The latter thereupon 
moved to dissolve the injunction. The motion 
was overruled. Case No. 5,759.] 



Case No. 8,338. 

LIDDLE V. CORY et al. 

[7 Blatchf. 1.] 1 

Circuit Court, S. D. New York. Oct. 16, 1865, 

PiiACTicE IX Civil, Cases— Necessity of Collat- 

EKAL Action — Hasticrs in Chancebt— Pkoop 

Takex befoke Master. 

1. Where an injunction, restraining the in- 
fringement of a patent, was issued on a final 
decree in a suit in equity, and a motion was 
afterwards made for an attachment against the 
defendant, for violating the injunction by sell- 
ing an article alleged to be an infringement of 
the patent, and it appeared that no such article 
had been sold by the defendant prior to the 
making of the decree, and it did not appear that 
such an article existed before the making of the 
decree, and an issue was fairly raised, on the 
facts, as to whether such article was an in- 
fringement of the patent: Hdd, that such is- 
sue, could not be disposed of on a motion, on 
aflfidavits, but must be determined in a suit 
brought for the purpose. 

[Cited in Buerk v. Imhaeuser, Case No. 2,108; 
Smith V. Halkyard, 19 Fed. 602.] 

2. The case was not a proper one in which to 
direct proofs to be taken before a master. 

This, was a motion for an attachment 
against the defendants [Uzal Cory and Wil- 
liam D. Coi*y] for violating an injunction is- 
sued npon a final decree, in a suit brought 
for the infringement of letters patent, granted 
to the plaintiff [Robert T. Liddle] for an im- 
provement in air-heating furnaces. After the 
issuing of the injunction, the defendants sold 
and caused to be erected, a furnace, which 
they called the Excelsior Furnace, and which 
the plaintiff insisted was an infringement of 
his patent. The motion was founded on afl5- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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davits of experts and others, tending to sliow 
that the furnace as erected by the defendants 
Tvas in principle the same as the plaintiff's 
furnace. The motion was opposed by affi- 
davits of experts and others, tending to show 
that all the parts and combinations patented 
by the plaintiff had been omitted in construct- 
ing the furnace in question, leaving it a fur- 
nace of common and unpatented form, wholly 
different in principle from the plaintiff's fur- 
nace. 

Thomas P. How, for plaintiff. 
John J. Latting, for defendants. 

BENEDICT, District Judge. The affidavits 
on both sides have covered many matters 
which I do not deem pertinent to the question 
involved in this motion. For the purposes of 
this motion, the decree in favor of the plain- 
tiff must be deemed conclusive of all ques- 
tions fairly involved in the suit, and, until it 
be set aside, as determining beyond dispute 
the yalidity of the plaintiff's patent, and that 
the acts complained of in the suit were an in- 
fringement.. I therefore pass over the con- 
flicting statements as to what was intended 
by the parties to be the effect of the decree, 
and consider only the question whether the 
sale and erection of the furnace now com- 
plained of, was an act manifestly, in sub- 
stance, a repetition of the acts before com- 
plained of, and passed on by the decree ren- 
dered in the suit This question a statement 
of the facts, as I find them on the proofs be- 
fore me, will determine. 

The plaintiff's invention consists in the con- 
struction of the main body of the fm-nace of 
one piece of corrugated metal, on the inside 
of which, by means of plates extending from 
the top downwards, across the corrugations, 
a series of tubes is formed around the cir- 
cumference, so as to form smoke flues open- 
ing near the bottom of the body, without any 
vertical joints between the interior and ex- 
terior surfaces, and without the employment 
of cores in casting. A further part of his in- 
vention consists in making the lower section 
of a circular radiator, which rests upon the 
body, with its lower sides forming an acute 
angle, and In combination with small ledges 
cast at intervals around the V-shaped bottom 
of the radiator, the object being, by the de- 
tention, by means of these ledges, of ashes, 
soot, and dustupon the bottom of theradiator, 
to render the bottom more non-conducting. 
Now, it is shown, beyond dispute, in the affi- 
davits before the com-t, and, indeed, is con- 
ceded by the plaintiff, that the Excelsior fur- 
nace, although it has a corrugated body, is 
without the plates on the inside or the out- 
side, and without any contrivance in their 
place intended to produce the same result as 
that produced by the plates in the plaintiff's 
furnace, the body of the Excelsior furnace 
being a simple corrugated body, without 
tubes of any sort whatever upon it. It is 
conceded, also, that the ledges cast upon the 
bottom of the radiator of the plaintiff's fur- 



nace are omitted in the Excelsior furnace, 
leaving the radiator with a smooth bottom, 
not calculated to detain upon it ashes, dust 
or soot. It is, moreover, made to appear, that 
no furnace like the Excelsior furnace had 
been sold by the defendants prior to the entvj 
of the decree in this action, and there is no 
evidence before me that such a furnace ex- 
isted before the decree. The Excelsior fur- 
nace was got up after *the decree, and Ihe 
defendants swear that it was intended, in 
good faith, to be so constructed as to avoid 
using any of the parts or combinations pat- 
ented by the plaintiff. The experts produced 
by the defendants sustain them in this view, 
and make affidavit that the Excelsior furnace 
embraces none of the improvements secured 
by the plaintiff's patent, while the experts 
produced by the plaintiff express the opposite 
opinion. Such an issue, fairly raised by the 
facts of the case, cannot properly be disposed 
Dn a motion like the present, but should be 
left to be tried before the court in an action 
brought- for that purpose. To hold otherwise 
would be to undertake to try an original 
cause upon affidavits. 

It was strongly urged, upon the argument, 
that an order should be made directing proofs 
to be taken before a master, where the wit- 
nesses could be cross-examined. I should 
make such an order, without hesitation, if 
there was any reason to suppose that further 
proofs would show the changes made by the 
defendants in their furnace to be merely col- 
orable alterations, intx-oduced for the purpose 
of escaping the effect of the decree, or if 
there was any doubt as to what was the ex- 
tent of the alterations made by the defend- 
ants; for, a defendant is not to be permitted to 
avoid a decree against him by making some 
slight changes in the article, and then boldly 
assei-ting that the new article is materially 
different from the one already passed upon 
and is no infringement. But here there Is 
really no dispute as to what the alterations 
were, and the defendants call upon the court 
to say whether, in view of the plaintiff's pat- 
ent, such alterations can be deemed merely 
colorable, and whether they have not the 
right to have their effect upon the principle 
of the plaintiff's patent passed on in a trial 
before the court, instead of upon a proceed- 
ing like the present. It seems to me clear, 
upon a statement of the case, as I find it, that 
the differences disclosed to exist between the 
plaintiff's furnace and the Excelsior furnace 
should not here be held to be colorable, but 
that they raise questions not shown to have 
been raised before between these pax-ties, and 
which cannot, with propriety, be decided in 
a proceeding like this. 

The motion is, therefore, denied, leaving the 
plaintiff to his action, where his rights can be 
fully protected and properly adjudicated up- 
on. 
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Case Wo. 8,340. 

LIEBART et al. v. The EMPEROR. 

[Bee, 339; i 3 Hopk. Rep. 163.] 

Admiralty Court, Pennsylvania, Oct. 3, 1785. 

Shipping— Bottomry Bond — Htpothecatios to 
Consignee. 

1. A. bottomry bond can be entered into by 
the master only under circumstances of gr^eat 
distress, and when he has no other means of re- 
pairing. 

[Cited in The Hunter, Case No. 6,904; Le- 
land V, The Medora, Id., 8,237.] 

2. Hypothecation cannot be made to a con- 
signee. 

[Cited in Greely v. Smith, Case No. 5,750.] 

In admiralty. 

HOPKINSON, J. Judgment: This is a suit 
brought on a bottomry bond, given by Jobn 
Walsb to the libellants at Ostend, wbereby 
be bypothecates the ship Emperor, of whicb 
be was then the captain, for 4500 florins, 
equal to £409. Is. 9d. sterling money of Great 
Britain, advanced for repairs of tbe said sbip. 
Whereupon James Oellers, tbe owner of tbis 
sbip, and others bis assignees, come in and 
answer to the libel, alleging that this bot- 
tomry bond ought not to take efCect as an 
hypothecation, according to tbe maritime 
law. Tbe power vested in a master of a ves- 
sel to impawn bis owner's ship or goods for 
necessaries furnished in a foreign port. Is a 
legal indulgence founded on the urgency of 
the case, and for the general benefit of com- 
merce. There are few rules of law more 
strictly defined than this of hypothecation, 
and none in which tbe reason and intention 
of the law are more manifest. It is thus de- 
lineated: "A master of a ship bath no power 
to take up money by bottomry, in places 
T?here his owner or owners dwell." "But 
when a master is out of tbe country, and 
where he hath no owners, nor any goods of 
tbeir's, nor of his own, and cannot find 
means to take up by exchange or otherwise, 
and that for want of money the voyage might 
be retarded or overthrown, moneys may be 
taken up upon bottomry." Moll, de J. Mar. 
bk. 2, c. 11, § 11. "And tbe money so taken 
up by tbe master, is done upon great ex- 
ti-emity, and that for the completing of the 
voyage, when they are in distress and want 
in some foreign parts." Id. § 12. All tbe 
books agree in the spirit of tbis doctrine. 
Tbe extreme necessity appears, every where, 
to be the reason of tbe law, and tbe intention, 
to favour commerce. 

Let us now take a view of the circumstan- 
ces of tbe present case. The leading facts 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



appear, from tbe testimony exhibited, to be 
these: The ship Emperor, John "Walsh mas- 
ter, belonging to James Oellers of Philadel- 
phia, sailed for Ostend with a cargo of tobac- 
co on board; the ship and cargo being eon- 
signed by the owner to Bine, Overman and 
Co. merchants at Ostend. This ship was so 
damaged by a storm at sea, that the captain 
was obliged to put into the port of Dover, 
in England, in distress. Tbe captain on bis 
arrival at Dover, immediately sent notice of 
his situation to the consignees at Ostend, 
and they speedily furnished him with a cred- 
it on London, from which he raised money 
sufficient to refit bis sbip. After this, he 
sailed for and arrived at Ostend, where the 
consignees took charge of the sbip and cargo. 
Before the vessel arrived at Ostend, Bine, 
Overman and Co. liad. accepted bills, to a 
considerable amount, drawn upon them by 
Oellers, on the credit of this consignment. 
Upon closing aU accounts. Bine, Overman 
and Co. found that Oellers bad not only 
drawn upon them to the full amount of the 
cargo and freight ("the tobacco not selling 
so well as was expected"), but that there 
remained a considerable balance in their 
favour. To secure this balance, they tell Cai>- 
tain Walsb that he sbaU not leave the port, 
and even threaten to attach the ship, unless 
he will repay them the moneys advanced at 
Dover for repairs, or hypothecate the ship, 
for security. It was not in Captain "Walsh's 
power to do tbe one, that is, to repay the 
money, and he declined tbe other proposal 
for some time. But finding expenses accu- 
mulating, and that he could not sail with- 
out some accommodation, be at last consent- 
ed to hypothecate the ship. Bine, Overman 
and Co. then recommended him to Liebart, 
Baes, Durdeyn and Co. telling him that they 
would lend money on bottomry; and conduct- 
ed him to their house, where he executed the 
bottomi-y bond, now in question. But no 
money was paid to. "Walsb; for the bills for 
repairs, for which the. ship was hypothecat- 
ed, had long since been discharged by tbe 
produce of tbe credit on London. After this, 
Bine, Overman and Co. permitted Captain 
Walsh to sail, and in due time be arrived 
in the port of Philadelphia. During these 
transactions, Oellers had failed, and assigned 
this ship to his creditors, and the question 
now is, whether tbis bottomry bond shall 
operate to tbe exclusive security of the mer- 
chants at' Ostend against all other creditors, 
as a genuine hypothecation would do, on the 
principles of maritime law. 

After a careful consideration of these cir- 
cumstances, I cannot discover one real fea- 
ture of that rule of law, whicb should be the 
ground of the present suit. True it is that 
the ship was in necessity, and so is every 
ship that wants essential repairs. But the 
owner had credit within reach. The con- 
signees were not far distant. The applica- 
tion was easy and certain, and the consignees 
no sooner heard of the disaster but they 
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fumished the means of relief. In fact, Bine, 
Ovei-man and Co. had the strongest induce- 
ments to exert themselves in getting the 
ship repaired at Dover, to enable her to get 
round to Ostend, for they had made them- 
selves answei-able for Oellers' biils, upon the 
credit of this cargo; it was, therefore, of 
great impoi-tance to them that the cargo 
should arrive safe to their hands. So that, 
instead of advancing money to a- distressed 
stranger, they -were only taking care of their 
own security. Tnis motive is manifested hy 
their letter to "Walsh at Dover, and still 
further by their subsequent conduct; for, 
after they had disposed of the cargo, and 
found a balance due from Oellers to them, 
they insist that Walsh shall not sail unless 
he will hypothecate the ship to Liebart, Baes, 
Durdeyn and Co. which, from all appear- 
ances, seems to be the same thing as hypoth- 
ecating her to themselves. For the captain 
received no money from Liebart, Baes, Dur- 
deyn and Co. who were not at all interested 
in the transaction, and whose names were 
only made use of to save appearances; for 
Bine, Overman and Co. well knew that, be- 
ing consignees, the captain had no power 
to hypothecate the vessel to them. And, in 
order to give the bottomry bond the appear- 
ance of a genuine hypothecation, they select 
from the genei'al account the moneys spent 
in repairs at Dover, and compel the captain 
to hypothecate the ship, as for those particu- 
lar charges, to the libellants, who had not 
advanced one shilling towards that expense. 
Further, if we look into the accounts we 
shall find, that although this voyage was 
not a very successful one, yet the ship cleared 
all charges aecnied since she sailed from 
Philadelphia, even including the repairs at 
Dover. But Oellers had dx-awn upon Bine, 
Overman and Co. on the credit of the future 
voyage, long before the vessel sailed from 
Philadelphia, to raise money to fit her out, 
and it is these drafts brought into account 
which make a balance due to the consignees. 
So that, instead of an hypothecation made to 
enable a ship to complete her voyage, it was. 
In fact, made to enable her owner to begin 
one. Which was never the object of the 
maritime law in cases of hypothecation. 
Neither was this law ever designed to give 
partial advantages in mercantile connexions, 
or intended to secure the balance of a run- 
ning account between owners and consignees. 
The importance of the present decision to 
the commercial character of our country has 
been strongly urged, in favour of the libel- 
lants. But I am not apprehensive on this 
account. The question in view is not to be 
determined by any municipal law of the 
country, but by a general law, universally 
received and understood. And I am of opin- 
ion, that om* national character would much 
more suffer by an adjudged precedent, which 
might open a door for dangerous collusions, 
by putting it in the power of captains 
of vessels to saddle their owners with un- 



necessaiy engagements, or to give an imfair 
advantage to foreign creditors, by a fraudu- 
lent use of that preeminent lien which the 
law lays on a ship and goods properly hypoth- 
ecated. I do not mean to suggest that 
there has been any fraud or collusion in the 
present case. It is enough that I do not 
find the claim of the libellants within the 
spirit or intention of the maritime law. And, 
therefore, I adjudge that the bill be dis- 
missed, and that the libellants pay the costs 
of suit. 

From this decision there was an appeal to 
the high court of errors and appeals. The 
cause was again argued there, but the- judg- 
ment of the court of admiralty was con- 
firmed. The following notes, taken at the 
time, contain the substance of the judgment 
given in the high court of errors and appeals 
in the above cause: 

"October 3, 1785. The court observed, that 
the power of a master to hypothecate his 
owner's ship was a necessary, but some- 
times a dangerous power: the court was un- 
willing to extend this power farther than the 
law strictly authorized. A genuine hypothe- 
cation ought to be the voluntary act of the 
master at the time when, and in the place 
where, the moneys were advanced for nec- 
essaries or repairs. The money advanced 
ought to be solely on the faith of the hypoth- 
ecation, and not on any personal credit. 
These are incontrovertible principles— the 
present ease not applicable to them. Al- 
though the hypothecation was made to Lie- 
bart, Baes, Durdeyn and Co. yet it was to 
secure moneys advanced by Bine, Overman 
and Co. the consignees. No authority shewn^ 
and none can be shewn, because none ought 
to be, that an hypothecation can be made 
to a consignee: great mischiefs might arise 
if captains could hypothecate to consignees. 
No authority produced to prove that an hypoth- 
ecation can be made in any port but that 
in which the vessel first arrives after the 
distress and damage sustained. Bine, Over- 
man and Co. did not repair the vessel on the 
faith of the hypothecation; but this hypothe- 
cation was made to secure to consignees the 
balance of a running account. The court 
unanimous in confirming the sentence of the 
admiralty." 
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Case Wo. 8,341. 

LIENOW V. PITCAIRN et al. 

[2 Paine, 517.] i 

Circuit Court, D. Oonnecticut.2 

BiLTiS AKD Notes — Letter of Credit — Guaran- 
tor. 

1. A letter of credit given by the writer of 
the letter on himself, as an accommodation, 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Date not iiiven. 2 Paine includes cases 
i from 1827 to 1840.] 
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does not create any delit or contract between 
the immediate parties to it, for the payment of 
a sum of money direct; but is only an author- 
ity to create a debt by a draft on the party 
^ving it, and an engagement on his part to ac- 
cept and pay such draft. The latter stands in 
the character of surety or guarantor for the 
payment of drafts to the extent of the credit 
giTen, if the former chooses to avail himself 
of it. 

2. If the person receiving the letter of credit 
decline to avail himself of it, it will be a waiver 
and abandonment of the credit given. 

3. The party giving the letter of credit has a 
right to claim a strict compliance with his en- 
gagement 

This was a motion for a new trial on the 
ground of misdirection in the charge of the 
■court to the jury.s The material facts in 
the cause were briefly these: The plaintiff 
[Henry Lienow] having in the hands of Sam- 
uel "Williams, of London, funds to the amount 
of five hundred pounds sterling, and having 
occasion for money at Hamburgh, and else- 
where in his travels upon the continent, pro- 
<;ured from Williams a letter of credit, dated 
14th July, 1825, addressed to the defendants 
tPitcairn & Brodie] at Hamburgh, requesting 
them to fm-nish the plaintiff with money, at 
Hamburgh, and a credit at Sti'alsund to the 
extent of four hundred pounds, and to draw 
upon him (Williams) for their reimburse- 
ment. This letter of credit was presented by 
the plaintiff to the defendants, upon which 
they advanced to him il50, and gave him a 
letter of credit on themselves, dated the 28th 
July, 1825, at Hamburgh, in which they say: 
"We hei'eby accredit you with us to the ex- 
tent of three thousand sis hundred and six 
marks and twelve shillings, Hamburg Ban- 
co, for which sum, or any part, your drafts 
on us will meet ready honor, on account of 
the credit opened you with us by our mutual 
friend, Samuel Williams, of London." The 
plaintiff, by a letter dated the 21st August, 
1825, at Sti-alsund, addressed to Samuel Wil- 
liams, informed him that he should leave 
there the next day for Southern Germany, 
and mentioning that he had presented his 
<AViniams') letter of credit on the defendants 
for the partial payment of £150, for which he 
gave his receipt; and that if he should be in 
want of funds on the continent, he should 
draw upon him (Williams). The plaintiff, 
after his arrival at Paris, and on the 30th 
of October, 1825, wrote to the defendants 
that he had seen by the public papers that 
Williams had failed; and referring to then* 
letter of credit of the 28th of July, informed 
them that he should shortly be in want of 
funds, and should avail himself of his credit 
on them. The answer to this letter, dated 
the 7th of November, 1825, (which was inti*o- 
dueed in evidence on the part of the plain- 
tiff,) contained the following statement: "Mr. 
Williams' letter of credit, to which ours re- 

3 For rules, and numerous cases relative to 
new trial on the ground of misdirection of the 
judge, see 3 Grah. & W. New Trials, p. 705 et 
seq. 



ferred, was for a credit at Stralsund, and 
money here, (Hamburgh;) the latter we fur- 
nished, and the former you informed us 
would not be required after you went to 
Paris, whence you would draw direct. His 
(Williams') failure annuls all credit opened 
on his account, and we are sorry to be 
obliged to say we cannot accept any of your 
bills." The plaintiff, after his retm-n to Bos- 
ton, on the 9th of Januaiy, 182G, drew on the 
defendants for three thousand six hundred 
and ■ six marks and twelve shillings, Ham- 
burgh Banco, in favor of Jlessrs. Godeffray 
& Son, which the defendants refused to ac- 
cept. Upon this evidence the court below 
chai-ged the jmy that the plaintiff was not 
entitled to recover. 

THOMPSON, Circuit Justice. From this 
statement of the case it is very clear that 
none of the plaintiff's funds have, in point 
of fact, come into the hands of the defend- 
ants, and if they are to be made responsible 
for the loss occasioned by the failure of Wil- 
liams, it ought to be thrown upon them by 
reason of some well-settled rule of law. 
This letter of credit given by the defendants 
to the plaintiff, did not create any debt or 
contract between the immediate paities to it, 
for the payment of a sum of money direct; 
it was only an authority to create a debt by 
a draft on the defendants, and an engage- 
ment on their part to accept and pay such 
draft. The defendants, therefore, stand in 
the character of sureties or guarantors of the 
payment of the plaintiff's drafts to the extent 
of the credit given, if the plaintiff choose to 
avail Mmself of it. If A. should give to B. 
a letter of credit upon a mercantile house, for 
goods to a given amount, and B. did not see 
fit to avail himself of it," this would surely 
not give him any cause of action against A., 
and it could make no difference whether A. 
had collateral security given to him or not 
From the nature of such transactions it must 
necessarily rest in the discretion of the per- 
son who receives the letter of credit, wheth- 
er he will avail himself of it or not; he may, 
therefore, relinquish or abandon the author- 
ity or right which he had to use the credit 
given Mm by such letter. The letter of cred- 
it is given to enable the party receiving it to 
contract a debt with some third person, un- 
der the guaranty of the person giving the let- 
ter. The bill drawn by the plaintiff, after 
his return to Boston, and with full knowledge 
of the failure of Williams, cannot affect the 
rights of the present parties, or alter the na- 
ture of this transaction; this was evidently 
done as a mere matter of form. There is 
nothing to warrant the conclusion that the 
di-awers took this bill upon the credit of the 
defendants' letter, or that any consideration 
was paid for it; and, indeed, tlie action itself 
shows that the interest of no third party is 
involved in the transaction. 

The question then resolves itself into the 
inquiry whether the plaintiff had not, before 
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lie heard of the failure of Williams, so far 
relinquished all right to avail himself of this 
letter of credit, as to preclude liim from 
thro-wing the loss upon the defendants. The 
letter, upon its face, assumes to guarantee the 
plaintiff's drafts, on account of the credit 
opened by Williams; and his letter to the 
defendants shows that the credit which the 
plaintiff wanted was at Stralsund.* The 
uudertalving of the defendants was, therefore, 
to give the plaintiff such credit at that place, 
and not at any other place where he might 



4 In England it seems to be at this time ques- 
tionable whether a party who advances money 
upon a general letter of credit can sustain an 
action upon it Russell v, Wiggin [Case No. 
12,165]; Bank of Ireland v. Archer, 11 Mees. 
& W. 383. The reason assigned is, that there 
is no privity of contract between them. It is 
there assumed that it is only a contract between 
the drawer of the letter and the person for 
whose benefit it is drawn. But in this country 
the contrary doctrine is well settled. Letters of 
credit are of two kinds, general and special. A 
special letter of credit is addressed to a particular 
individual by name, and is confined to him, and 
gives no other person a right to act upon it. A 
general letter, on the contrary, is addressed to any 
and every person, and, therefore, gives any per- 
son to whom it may be shown, authority to ad- 
vance upon its credit. A privity of contract 
springs up between him and the drawer of the 
letter, and it becomes in legal effect the same as 
if addressed to h'm by name. Bussell v.- Wig- 
gin [supra]; 12 Mass. 154; 2 Mete. [Mass.] 
381; 12 Wtnd. 393; [Adams v. Jones] 12 Pet. 
[37 U. S.] 207; Birckhead v. Brown, 5 Hill, 641; 
Story, Bills. See Beam. Les. Mer. 444. But 
these general letters of credit may be subdivided 
into two kinds, -Qiose that contemplate a single 
transaction, and those that contemplate an open 
and continued credit, embracing several transac- 
tions. In the latter case they are not generally 
confined to transactions with a single individual; 
but if the nature of the business which the letter 
■of credit was intended to facilitate, requires it, 
different individuals are authorized to make ad- 
vances upon it, and it then becomes a several con- 
tract with each individual to the amount ad- 
vanced by him. Thus a general letter of credit 
may he issued to a person to enable him to pur- 
chase goods in the city of New York, for a coun- 
try store. The very nature of the business re- 
quires him to deal with different individuals and 
houses, in order to obtain the necessary assort- 
ment. It has never, as I am aware, been ques- 
tioned that the guarantor might be bound to sev- 
eral persons who should furnish goods upon the 
credit of the letter. So letters are issued by com- 
mission houses in the city, to enable persons to 
purchase produce in the Western states. The 
money is obtained from the local banks in those 
states by drafts drawn upon those houses, and 
upon the faith of the letters of credit. It may 
often happen that a single hank cannot furnish 
the requisite amount, or it may be necessary to 
use the money in different and distant locali- 
ties. I am not aware of any question ever hav- 
ing been laised as to the authority of different 
banks to act upon the same letter of credit. It is 
absolutely necessary that sudi should be the ef- 
fect of them, in order to facilitate the com- 
merce of the coimtry, and to carry out the object 
of the parties in issuing the letters of credit 
Birckhead v. Brown, 5 Hill, 641; Russell v. 
Wiggin [supra]. Pratt, J., delivering the opin- 
ion of the court in Union Bank v. Coster, 3 
Comst [3 N. Y.] 203. 

Letters of credit usually contain a request that 
some one will advance money, or sell goods to 
a third person, and an undertaking on the part 
■of the writer that the debt which may be con- 



see fit to draw or make his bills payable. 
This might have been a matter of some im- 
portance to them; and if they stand in the 
character of sureties, they have a right to 
claim a strict compliance witli their engage- 
ment. But, independent of this, it is veiy 
clear, from the evidence, that this credit was 
to be used at Stralsund, and if not used there, 
it was not to be used at all. 

The defendants' letter to the plaintiff, of 
the 7th of November, shows veiy satisfactorily 
that such was the understanding of the par- 



traeted by the third person in pursuance of the re- 
quest shall be duly paid. These letters have been 
divided into two classes, general and special. 
They are general when addressed to any and all 
persons, without naming any one in particular. 
They are special when addressed to a particular 
individual or firm by name. When the letter 
is addressed to aU persons, it is in effect a request 
made to each and every one of them, and any 
individual may accept and act upon the proposi- 
tion contained in it; and on his doing so, that 
which was before indefinite and at large, be- 
comes definite and fixed: a contract immediately 
springs up between the person making the ad- 
vance and the writer of the letter, and it is thence- 
forward the same thing in legal effect as though 
the name of the former had been inserted in the 
letter at the beginning. I can see no difficulty 
in this, for there is plainly a privity of contract 
between the parties. Watson v. McLaren, 19 
Wend. 557, and 26 Wend. 425, in error; Boyce 
V. Edwards, 4 Wheat [17 U. S.] Ill; Adams v. 
Jones, 12 Pet [37 TJ. S.] 207; Lawrason v. Ma- 
son, 3 Cranch [7 U. S.] 492; Bradley v. Gary, 
8 Greenl. 234; Russell v. Wiggin [supra]; and 
same case cited in Story, Bills, 546, note. 
And see Carnegie v. Morrison, 2 Mete. [Mass.] 
381. When the letter is special, or, in other 
words, addressed to a particular individual, he 
alone has the right to act upon and acquire rights 
under it. If any one else attempts 4o accept and 
act upon the proposition contained in the letter, 
he comes in as a mere volunteer, and he cannot 
by thus thrusting himself forward create any le- 
gal obligation on the part of the writer. There 
has been no communication, and is no privity of 
contract between them. Bobbins v. Bingham, 4 
Johns, 476; Walsh v. Bailie, 10 Johns. 180. 

In Russell v. Wiggin [supra] and cited in Story, 
Bills, 546, note, the defendants gave a letter of 
credit to Breed, by which they engaged to honor 
the billswhichmightbedrawninlndia by Breed's 
agent The agent drew bills on the defendants, 
which the plaintiffs took on the faith of the let- 
ter. The defendants refused to accept when the 
bills were presented, and the plaintiffs thereupon 
sued and recovered on the letter of credit. Mr. 
Justice Story went mainly upon the ground that 
the letter amounted to a virtual acceptance of the 
bills. If that be so, and the action had been 
brought upon the bills themselves, there could be 
no gpod objection to the recovery. But I should 
find great difficulty in saying that the plaintiffs 
could sue on the letter of credit, for the reason 
that they were not parties to it. I should agree 
with the four eminent English barristers who 
gave their opinion that by the law of England 
the action would not lie, because there was no 
privity of contract between the parties. But 
it is not necessary to pass upon that question, 
for here the defendants never agreed with any 
one that they would accept and pay bills. They 
only requested Brown & Co. to accept, and un- 
dertook to keep them indemnified. That was not 
a negotiable promise upon which the plaintiffs 
can sue. The case of Carnegie v. Morrison, 2 
Mete. [Mass.] 381, stands much upon the same 
principle with the one which has just been no- 
ticed. 
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ties; and this letter being introduced by the 
plaintiff, is competent evidence for the de- 
fendants, so far as it makes in their favor 
as "well as against them. They there say: 
"You informed us you should not require the 
letter of credit after you went to Paris, 
■whence you would draw direct" That is, 
direct on Williams. This fact, as also this 
construction of the letter, is fully corroborated 
by that of the plaintife to WiUiams of the 
21st of August, at Stralsund, where, he says, 
he had presented his letter of credit to the 
defendants for a partial payment of £150; 
and that, if he should be in want of funds on 
the continent, he should draw direct on him 
(Williams). If the plaintiff had supposed 
that his funds, to the amount of £400, had 
been transferred from Williams to the de- 
fendants, where the necessity or propriety of 
their writing him? This letter will not admit 
of the construction that he should draw on 
account of other funds which he had in Wil- 
liams' hands; for, if that had been the case, 
it was altogether irrelevant and unimportant 
to state that he had only drawn for a partial 
payment on the defendants. This letter ad- 
mits of no other reasonable interpretation 
than that he had drawn on the defendants 
for £150, and that for the residue of the £400, 
he should draw direct on him, (Williams,) 
and not circuitously through the defendants, 
if he should want any more funds on the con- 
tinent. After this letter, Williams could not 
have transferred these funds to the defend- 
ants, and thereby exonerated himself from 
payment to the plaintiff. Williams had in no 
way become absolutely responsible to the de- 
fendants for"the amount of tbe £400. He had 
engaged to become security or responsible 
for advances to the plaintiff to that amount; 
but until such advances were made, or the 
defendants had made themselves answerable 
therefor, they could have no claim upon Wil- 
liams; he had only authorized them to draw 
on him for reimbursement, which necessarily 
presupposes advances to have been made by 
them to the plaintiff. The plaintiff had un- 
doubtedly a right to waive or relinquish the 
benefit or use of this letter of credit; and 
whether he had done so or not was submitted 
to the jury; and I see no ground upon which 
that verdict ought to be disturbed. Motion 
for a new trial denied. 



LIEUTENANT ADMIRAL OALLOilBERG, 
The (LAWRENCE v.). See Case No. 8,- 
139. 

LIFE ASS'N OF AMERICA (STELLWA- 
GEN v.). See Case No. 13,359. 

LIFE ASS'N OP AMERICA (WILSON v.). 
See Case No. 17;818. 

LIFE INS. CO. (HOLLOMAN v.). See Case 
No. 6,623. • 

LIFE INS. CO. (PARTRIDGE v.). See Case 
No. 10,786 

LIFE INS. CO. (TERRY v.). See Case No. 
13,839. 
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LIGGETT et al. v. MARSHALL et al.i 

Circuit Court. D, Kentucky. Nov. 27, 1812. 

PcBLic Lasds— Location and Description — 
Negative and Positive Testimont. 

[1. A certificate and entry describing the land 
as "lying on the north side of the Kentucky 
river, * * « about four miles from the 
river." is too general, and is not saved by tlie 
special locative description "on a small branch 
called Roekhouse," where it does not appear 
that there was at that time a branch generally 
known by such name by the persons conversant 
in thai vicinity.] 

[2. The rule as to comparative weight of posi- 
tive and negative testimony does not appb 
where witnesses testify that a certain fact was 
notorious in a certain vicinity, while others re- 
siding there testify that they had no knowl- 
edge of it.] 

[3. Notoriety as to the name of a small 
branch used as a descriptive and locative call 
in a certificate and entry subsequent to the time 
of such entry, but prior to the time the rights 
of others attached, is not sufficient to sustain a 
claim thereunder.] 

[Cited in Simms v. Dickson, Case No. 12,869.] 

[This was an action in ejectment by Rob- 
ert Liggett and others against Thomas 
Max'shall and others.] 

J. Allen, for complainants. 
H. Marshall, for defendants. 

TODD, Cii-euit Justice. The defendants, 
having the legal title, claim that they shall 
not be divested of it, unless the complain- 
ants can show a superior equitable title, de- 
rived agreeable to the provisions and direc- 
tions of the land laws. This principle has 
been long well and correctly settled as it is 
claimed. 

The complainants claim and found their 
equity on the following certificate and en- 
tries: 

"December 27th, 1779. Bartlett Searcy this 
day claimed a settlement and pre-emption 
to a ti-act of land in the district of Ken- 
tucky, lying on the north side of the Ken- 
tucky river, on a small branch called Rock- 
house, about four miles from the river,* by 
the said Searcy's settling in the country in 
the year 1777, and residing ever since. Sat- 
isfactory proof being made to the court, they 
are of opinion that the said Searcy has a 
right to a settlement of 4UU acres of land, 
to include the above location, and the pre- 
emption of 1,000 acres adjoining. Certifi- 
cate not to issue until the further order of 
the court Certificate issued for 1,400 acres, 
by order of the court at Bryants." 

"January 17th, 1780. Bartlett Searcy en- 
ters 400 acres in Kentucky, by virtue of a 
certificate, etc., lying on the north side of 
Kentucky, on a small bi*anch called Rock- 
house, and about four miles from the river." 

June 23rd, 1780. Robert Burton, Ass'ee of 
Bartlett Searcy, 1,000 acres on Roekhouse. 
a branch of Kentucky, on the north side. 

1 [Not previously reported.] 
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about four miles from the river, adjoining 
and around Ms settlement." 

The description and location calls in the 
certificate, granted by the court of com- 
missioners, and of the entry for the settle- 
ment made with the surveyor, are substan- 
tially the same. It is contended on the part 
of the defendants, and it is measurably 
yielded on tlie part of the complainants, 
that both the certificate and entry with the 
surveyor for the settlement of 400 acres 
are defective in general description. The 
general descriptive parts of each are "lying 
on the north side of the Kentucky, about 
four miles from the river." At what point 
on the river is a subsequent inquirer or lo- 
cator to set out to travel the four, miles 
from the river? He has the whole distance 
from Leestown, as the lowest, to Boones- 
borough, as the highest, point (at that time 
of general resort and notoriety), to examine, 
—a distance nearly (if not upwards) of one 
hundred miles. This is giving too great 
scope of country for subsequent locators to 
explore, and is imposing on them more than 
the reason of the case or law requires, and 
therefore the general description given in 
the certificate and entry must be considered 
defective. An entry defective in general 
description might still be good and valid if 
it contains special locative or descriptive 
calls. What are the special locative or de- 
scriptive calls of this certificate and entry? 
They are "on a small branch called Rock- 
house." This location ana description is 
also defective, upon the face of the entry, 
because no clue or description is given by 
which "a small branch called Rockhouse" 
can be found, for which the entry must be 
decreed invalid, unless from the proof in 
the cause it shall appear that there is a 
small branch which was generally called 
and known by the name of "Rockhouse" at 
the time the certificate was granted and the 
entry was made, by the generality of those 
persons who were conversant in its vicinity. 
This renders it necessary to examine the 
proofs in the cause. 

The depositions of six or seven witnesses 
have been taken on the part of the com- 
plainants to identify and prove the notoriety 
of Rockhouse before and at the time the cer- 
tificate was granted and the entry was 
made. Some of these witnesses swear that 
in 1775 or 1776 they became acquainted 
with a spring called Rockhouse, and have 
never known it called by any other name 
since. Only one of them deposes that it has 
been generally called and known by that 
name since that time, and he, on his cross- 
examination, is not certain at what time 
he first saw it, nor in what year he first 
heard it, or by whom or from what circum- 
stances it was so called, but believes it was 
in his early acquaintance in those parts, and 
that it was pretty generally so called at 
that time; yet he can't tell from what cir- 
cumstance he founds his belief as to time. 
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He is certain he saw it in 1784. Another 
witness deposes that he became acquaint- 
ed with the spring called Rockhouse in the 
year 1775. He has since seen it, and has 
never heard it by any other name. This 
does not prove that he then knew it by that 
name. He does not state the time when he 
first knew it by that name. Others of these 
witnesses, on their cross-examination, dis- 
close an ignorance of other objects in the 
vicinity which would attract attention and 
impress themselves upon the mind as strong- 
ly as this spring. Some of them are igno- 
rant of Power's Run, immediately in the 
neighborhood, a water course running above 
ground and ninety-two miles long; yet they 
have no recollection of it, but can speak 
with certainty as to this spring in a sink 
hole, the water of which rung under ground, 
and is visible only a short distance. These 
depositions, alone considered, leave the 
mind doubtful as to the fact of notoriety. 
The witnesses on the part of the complainr 
ants have in their depositions named many 
persons who composed the different com- 
panies conversant in that quarter of the 
country at that time, a great number of 
whom, together with others equally well 
acquainted and conversant in the vicin- 
ity, have deposed that they never heard of 
a spring or branch called Rockhouse till 
subsequent to the granting of the certifi- 
cate and the making the entries. Some of 
them knew the spring by one name, some 
another, and some say it was called by 
various names, but they never heard it 
called by the name of Rockhouse till a 
time subsequent to the origin of Searcy's 
claim. A review of this mass of testimony 
negatives the fact as to notoriety. 

It has been urged by the counsel for the 
complainants, that it is the rule in law, 
that the evidence of one positive witness 
countervails the evidence of many negative 
witnesses, and therefore the great preponder- 
ance in numbers on the palt of the defend- 
ants should not avail, and that great al- 
lowance should be made on account of the 
death, removal, and recollection of witnesses. 
The preponderance in favor of the defend- 
ants is three to one. The witnesses on the 
part of the complainants ' say that fact as 
to which they depose was notorious, or, in 
other words, known to the generality of 
those who were conversant in that quarter 
of the country. Now, if three out of four 
who are refen-ed to as knowing the fact, 
whose objects were exploring lands, hunt- 
ing springs, and making improvements, and 
these were the topics of conversation and 
full and free communication thereon, de- 
pose that they have no knowledge of it, can ' 
it be said that the fact did exist? If they 
had no knowledge of it, it was not generally 
known. Nor can this kind of testimony be 
properly called "negative." This point has 
been well and correctly settled by the court 
of appeals of this state in the eases Wilson 
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T. McGee [1 Bibb, 34], and Williams v. Tay- 
lor [Id. 41]. The complainants have also 
taken the depositions of other witnesses as 
to the notoriety of Rockhouse, about the 
time the certificate was granted and the 
entries were made, some of whom, interested 
in the question, though not in the event 
of this suit, show a strong bias In their tes- 
timony to support this claim. Although 
these witnesses are deemed competent, their 
iutei'est in the question is a circumstance 
which might have influence in weighing 
their credit; but their testimony, as well as 
the others, will be found to relate to a time 
posterior to the granting the certificate and 
the making the entries. The counsel for 
complainants contends that the notoriety 
acquired subsequent to the time of the mak- 
ing the entries, and prior to the time when 
the claim of the defendants attached to the 
land in controversy, will be sufficient to 
sustain this claim. This position appears 
plausible, and was illustrated with much 
ingenuity, but will be found to be contrary to 
the whole current of decisions in this coun- 
try. Scarcely a case can be examined but 
it will be seen that the court of appeals, 
when speaking on the subject of notoriety, 
uses the phraseology, "before and at the 
time of making the entry." Frazier v. 
Steele [Sud. 334]; Morgan v. Robinson [Sud. 
228]; Wilson v. McGee [1 Bibb, 34]; Cle- 
land's Heirs v. Gray [Id. 35]; Ward v. Lee 
[Id. 32]; Craig v. Baker [Hardin, 281]. 
Were I convinced that these cases were de- 
cided upon incorrect principles, I might dis- 
regard them; but, as I am not, they will be 
respected as the d,eeisions of the highest 
tribunal of the counti*y. It is therefore con- 
sidered by the court that the complainants' 
bill be dismissed, and their injunction dis- 
solved, and that the defendants recover of tlie 
complainants their costs by them in this 
behalf expended. 
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[NOTE. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the boats; e. g. "The Lighter Una. 
See The Una."] 



Case No. 8,343. 

LIGHTNER v. BOSTON & A. R. CO. 

[1 Lowell. 338.] i 

Circuit Court, D. Massachusetts. June, 1869. 

Patent — Ixfrtxgement. 
The Boston and Worcester Railroad Company 
was consolidated with the Western Railroad 
Corporation under authority of an act of tlie 
legislature of Massachusetts, which vested in 
the new corporation called the "Boston and Al- 
bany Railroad Company," all the powers, rights, 
franchises, &c., of the old corporations. Held, 
the new corporation might lawfully use a pat- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



ented axle box which both the old corporations 
had been liceused to use. 
[Cited in Montross v. Mabie, 30 Fed. 236; 

Lane & Bodley Co. v. Locke, 150 U. S. 193, 

14 Sup. Ct. 79.] 

By an agreed statement of facts it appear- 
ed that the plaintifiE [John W. Lightner] was 
the patentee of a certain improvement in 
axle boxes for railway ears, and that his 
letters-patent [No. 5,935, originally granted 
JMov, 21, 1848] were extended for seven years 
from November 19, 1862; that he afterwards 
granted licenses to the Boston and Worces- 
ter and Western Railroad Corporations, re- 
spectively, to use his improvement on all 
cars belonging or which might thereafter 
belong to said corporations. The defendant 
corporation [The Boston & Albany R. Co.] 
was formed by the consolidation of those 
two companies under the provisions of an 
act of the legislature of Massachusetts pass- 
ed in 1867 (chapter 270), since said licenses 
were granted. The questions presented were 
whether these licenses authorized the de- 
fendants to use the invention on cars former- 
ly belonging to the old companies and on 
those made by the defendants since the 
union, or either of them. The legislature of 
Massachusetts, by the act already referred 
to, granted to the Western Railroad Cor- 
poration, whose road then extended only to 
Worcester on the east, the right to buy the 
road property and franchise of any other 
railroad ending in Boston, or to unite and 
consolidate its stock with any other such 
company, and especially with the Worcester 
Railroad Company, or to make a new and 
independent line of milroad from Worcester 
to Boston. And it declared that if a con- 
solidation should be made, the new corpora- 
tion should have, hold, and enjoy all the 
powers, rights, privileges, franchises, prop- 
erty, claims, demands, and estates which at 
tjie time of such union were held and enjoy- 
ed by either of the then existing corpora- 
tions. 

J. E. Maynadier, for plaintiff. It is not 
disputed that upon the union being made 
there vested in the new corporation, by vir- 
tue of this act, all the property, &c., which 
was in its nature capable of assignment, as, 
for instance, the cars themselves to which 
these axles were attached; but the right to 
use the improvement could not pass by any 
grant legislative or other, because that right 
existed only in each licensee as a distinct 
legal entity, and was not capable of trans- 
mission. 

G. S. Hale, for defendants. 

LOWELL, District Judge. A mere author- 
ity to use a patented invention will not al- 
ways and perhaps not usually be transfera- 
ble. Whether it is so or not will depend in 
each case on the terms or nature of the con*- 
tract. The authority given by the licenses 
produced in evidence extends to all cars 
which either of the companies might find it 
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necessary or conyenient to own, wlievever 
they might use them, and to the use even 
of the unlicensed cars of others, so far as 
iiny demand against these companies is con- 
cerned, upon the licensed roads respectively; 
reserving a right to sue unlicensed owners 
of cars, but not to enjoin their use upon the 
licensed roads. 

The gist of this contract clearly is an un- 
limited use on the roads from Boston to Al- 
bany without interruption, and the use of 
an unlimited number of cars bona, fide own- 
ed by the companies. There is nothing per- 
sonal in all this, not even a reliance on the 
personal credit of the licensees, for the con- 
sideration was money paid down. I cannot 
see that the union of the two lines under one 
management can affect the plaintiff unfavor- 
ably. Indeed it was admitted at the argu- 
ment that the use was not changed. The 
nearest analogy that I can think of is that 
of two persons, each authorized to use the in- 
vention, becoming partners and using it 
Jointly in precisely the same business as be- 
fore. Can it be contended that such a use 
would be unlawful, and that the two could 
be enjoined from doing what either alone 
might do ? It is true that the defendant cor- 
poration is distinct from either of its com- 
ponent corporations, but that is a mere mat- 
ter of detail and convenience. The old cor- 
porations have never been dissolved, and 
might well enough be held to exist. for all 
purposes for which their continuance is nec- 
essary, as indeed the statute says they shall 
•continue for certain purposes. 

The license to the Western Railroad Cor- 
poration appears to contemplate a state of 
things analogous to what now exists; for 
It stipulates that the licensee may use the 
invention on all roads, "that may be operat- 
•ed by said company, or may hereafter be 
constructed, owned, used, or leased by said 
<;ompany." 

Upon consideration of these contracts, I 
hold that they are transmissible by succes- 
sion to a corporation formed of a union of 
the two licensees, and succeeding to the rights, 
duties, and obligations of both. Judgment 
lor the defendants. 



Case No. 8,344. 

I/IGHTNEE V. BROOKS, 

[2 Cliff. 287.] 1 

'Circuit Court, D. Massachusetts. May Term, 
1864. 

TuESPASS — Pahties Defendant — Joint aud Set- 
EKAL LiABir-iTT— Independent Contractok. 

1, A railroad corporation made a contract with 
a manufacturer for the building of certain cars, 
to contain, among other things, a certain patented 
improvement of a third party. The contract was, 
in behalf of the corporation, signed by the chair- 
man of the directors, as chairman. The contra^ct- 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



or had no license to use the patented improve- 
ment. Suit by the patentee against the said 
chairman. Held, the defendant's contract could 
not be construed as authorizing or contemplating 
any trespass upon the rights of the patentee, and 
that he was not liable. 

2. Both jthe master who commands the doing, 
and the servant who commits the act of tres- 
pass, may be made responsible as principals, and 
may be sued jointly or severally. 

[Cited in Estes v. Worthington, 30 Fed. 466.] 

3. But in this case, even if the contract be re- 
garded as that of the defendant, it does not 
amount to a command, direction, or authority to 
the contractor to use the patentee's invention 
without license, neither is there any xeason to 
infer that there was any such relation as that 
of master and servant, either between the con- 
tractor and the defendant or between the con- 
tractor and the railroad company. 

[Cited in Lightner v. Eamball, "Case No. 8,- 
345.] 

4. Whether the rule would be different if the 
materials had been furnished by the company, 
and the contractor had been at work in their shop, 
quaere. 

5. Unless it he assumed that the defendant con- 
tracted that the builder of the cars should use 
the plaintiff's improvement without license, it 
cannot be admitted that the contract furnishes 
any ground to infer, that any violation of the 
rights of the plaintiff were intended by a stipu- 
lation for the delivery of the cars to the railroad 
company. 

Trespass on the case [by Jcdm Lightner 
against J. W. Brooks] for an alleged infringe- 
ment of a patent [No. 5,936]. Facts agreed. 
The defendant .was a stockholder in the Han- 
nibal and Saint Joseph Railroad Company, 
which is a corporation created by the laws 
of the state of JXissouri, and was also chair- 
man of the board of directors of said com- 
pany. The meetings of the directors were 
usually held in Boston, in this commonwealth. 
In November, 1858, the corporation made an 
agreement with one Osgood Bradley to con- 
struct for ■them twenty-six passenger cars. 
Among other things, the contract provided 
that the trucks were to be furnished with 
safety-beams, double-connection bnikes, 
swing-motion, and Lightner boxes. The 
agreed statement also showed that the con- 
tract was negotiated and executed in behalf 
of the corporation, by the defendant, as chair- 
man of the board of directors, and that he 
transacted the business pursuant to a vote of 
the directors authorizing his predecessor in 
ofiice to contract for siich amount and kind 
of rolling stock as he might deem expedient. 
The contract was made in behalf of the com- 
pany by J. W. Brooks, chairman. The cai"s 
were built by the contractor as agreed, and 
contamed what are called Lightner boxes, 
which it was admitted were the same, or sub- 
stantially the same, as those described in the 
plaintiff's patent. All the cars were complet- 
ed within the time specified in the declara- 
tion, delivered to the railroad company pur- 
suant to the terms of the contract, and up to 
the time of the commencement of the suit 
had been used by the corporation as part of 
their rolling stock. It was agreed, if the 
court was of opinion that the defendant was 
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not liable, then a verdict was to be rendered 
in his favor; otherwise, the agreed statement 
was to be discharged and the case to stand 
for trial. 

Cansten Browne, for plaintiff. 

The facts show a valid patent. Infringe- 
ment by the making of certain cars for, and 
their use upon, the Hannibal and Saint 
Joseph Railroad. The cars were made and 
put on the road by the direction of the 
defendant, acting upon his own judgment 
and responsibility. These facts are under- 
stood by the plaintiff to bring the case di- 
rectly within the terms of a late decision 
of the United States circuit court for the 
Second circuit Goodyear v. Phelps [Case 
No. 5,5S13, November 28, 1853, Nelson, J.; 
Poppenhusen v. Fallte [Id. 11,280], 1862, Ship- 
man, J, It is claimed that defendant is liable, 
both for making and using the infringing 
cars. As to malting, it was done by one Brad- 
ley, but to order, and his employer Is liable 
as well as himself. Bryce v. Dorr [Id. 2,- 
0701. Brooks and Bradley might have been 
joined. Buck v. Cobb [Id. 2,079]; Dodge v. 
Bassett [unreported], Sprague, J. 1861. And 
if so either may be sued separately. But the 
defendant was the employer, who, in the ex- 
ercise of his own discretionary power, pro- 
cured these cars to be made. So with the 
use of the cars on the Hannibal and Saint 
Joseph Railroad. They were put upon the 
road by the direction of the defendant. They 
were continued in use by his direction or 
that of the board of directors; and if the 
board of directors would be liable as users, 
the defendant is liable as user, as one of that 
unincorporated body. The defendant seeks to 
defend himself both as to the making and 
using, by showing that he has done so by 
authority of the company. But the unlicensed 
manufacture and use a re mere torts. Not non- 
feasances or misfeasances for which a prin- 
cipal alone is answerable; but malfeasances 
which no agency can protect, and for which 
the agent is directly and personally answer- 
able. Story, Ag. §§ 311, 312, and cases; Per- 
kins V. Smith, 1 Wils. 328; Stephens v. El- 
wall, 4 Maule & S. 259. These cases are se- 
lected because the acts for which the agents 
are personally charged were simple torts with- 
out fraud, «&c. Cases bearing specially upon 
the defendant's case as a director of the com- 
pany, are Salmon v. Richardson, 30 Conn. 
360; 1 Chit PI. 81, 83; Bell v. Josselyn, 3 
Gray, 311; 2 Greenl. Ev. § 68; Com. v. 
Ohio & P. R. Co., 1 Gi-ant Cas. 329; Cal- 
houn V. Richardson, 30 Conn. 210. The di- 
rectors, by their agent, Brooljs, put these 
cars in use upon the road; they had the 
right to put whatever cars they thought prop- 
er (for they gave Brooks that power) in use 
on the road. They had a right to substitute 
others, if they found those already there im- 
properly there. It is a fair inference from 
the agreed facts that the directors knew the 
cars had gone upon the road and contained 



Ifightner boxes. They then directed their 
continued use with Lightner boxes, and are 
users themselves. If so they are liable jointly 
and severally. 

Sidney Bartlett for defendant. 

As a general principle an agent of a cor- 
poration, acting in its behalf, who authorizes 
the commission of a tort, for its benefit 
(whether such agent be president director, 
superintendent, or stockholder) is personally 
responsible to the injured party. The fact 
that he has or has not an interest, or does 
or does not derive a benefit from the act, has 
no influence upon the question of his liability. 
That liability results from his knowingly par- 
ticipating in an act which is a tort This 
contract .is not an authority or direction to 
affix a patented article to the cars withoi?t 
license of the patentee. The legal and just 
implication is not, that it is intended to vio- 
late tlie patent of the plaintiff, but that the 
manufacturer charges in his price and will 
obtain, or has, the required license. If it 
could have been shown that defendant, after 
the delivery of the cai-s to the corporation, 
learned and knew that Bradley had affixed 
Lightner boxes to the cars without license, 
and that they had since been used by the 
corporation, and that defendant had had au- 
thority to interfere and direct the general 
agent to cease using them, still defendant 
could not be charged with a tort. Mere inac- 
tion, when one has power to intex-fere and 
prevent a trespass, does not make one a tres- 
passer. His failure to interfere might make 
him liable to his employers for neglect of 
duty. In such ease plaintiff's remedy is^ 
against tJie manufacturer or the corporation. 
Stoiy, Ag. 370. There is nothing to show that 
defendant ever knew that Bradley had, with- 
out license, affixed plaintiff's boxes to the 
cars, and he must consequently be deemed 
ignorant of any violation of plaintiff's patent 
Moreover, in the agreed statement of facts 
there is nothing to show that defendant had 
in himself any authority in any manner to 
interfere to prevent the use of the cars: and 
there is nothing in the case or in the law, to 
authorize any single director, though he be 
chairman of the board, and a stockholder, to 
govern the proceedings of the superintendent 
and general agent 

CLIFFORD, Circuit Justice. The argu- 
ment for the plaintiff Is that the defendant 
is liable, because it is insisted, that when- 
ever an agent of a corporation assumes to 
authorize, or directs the commission of a 
trespass, the agent assuming to confer the 
authority, or who gives the directions, is 
himself personally liable to the injured party, 
although he did not direetiy participate In 
the commission of the wrongful act. Un- 
doubtedly all persons commanding, procur- 
ii^g, aiding, or assisting in the commission 
of a trespass are principals in the trans- 
action, and stand responsible to answer in 
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damages to the injured party. Both the 
master who commands the doing, and the 
servant who does the act of trespass, may- 
be made responsible as principals, and may 
he sued jointly or severally for damages, as 
the injured party may elect. Herring v. Hop- 
pock, 15 N. Y. 41S; Castle v. Bullard, 23 
How. [64 U. S.] 185; Baker v. Lovett, 6 Mass. 
.80; Smith v. Rines [Case No. 13,100]; Mur- 
ray V. Lovejoy [Id. 9,963]. But the question 
in this case is whether the agreed state- 
ment shows that the defendant ever com- 
manded, -procured, or in any manner au- 
thorized or directed the wrongful act which 
is the subject of complaint. 

He denies that the terms of the con- 
tract, even if it be regarded as his con- 
tract, which it is not, amounts to any com- 
mand, direction, or authority to make or 
use the improvement of the plaintiff with- 
out license, and consequently insists that 
none of the principles suggested, which he 
admits are correct, have any application 
whatever to the facts of the case. Refer- 
ring to the agreed statement, it will be seen 
that all the defendant did, whether as agent 
or otherwise, was to make the contract for 
the twenty-six cars, which when completed, 
were to be delivered to the company for their 
use. The terms of the contract were that 
the cars, when completed and ready to be 
delivered, should contain the improvement 
in question, but he neither commanded, di- 
rected, or stipulated that the contractor 
should infringe the patent of the plaintiff, 
or that he should make or use his inven- 
tion unlawfully or without license. Paten- 
tees have the exclusive right to make and 
use their inventions, and vend the same to 
others to be used, for the period of time speci- 
fied in their patents. The exclusive right 
of vending the improvement to others to be 
used is as much a part of the monopoly, 
as the exclusive right to make and use the 
same, and in respect to improvements like 
that of the plaintiff, much the greater por- 
tion of the value of the monopoly secured 
by the patent consists in the right of sale, 
and transfer of that right, by license or as- 
signment. The assignees and licensees ac- 
cordingly become the lawful manufacturers 
of the patented improvement, and common 
experience shows that they are as frequent- 
ly, if not much oftener, the lawful vendors 
of the improvement than the patentee. When 
the defendant in this case contracted that 
the cars should contain the improvement of 
the plaintiff, he did not command or au- 
thorize the contractor to infringe the patent 
of the plaintiff, and there is not a word in 
the contract to indicate that the defendant 
contemplated any such infringement, or that 
he had any reason to believe that any in- 
fringement of the rights of the plaintiff 
would ensue, as a legitimate consequence of 
the contract. The person contracting in this 
case was not the servant of the defendant, 
and the agreed statement furnishes no 
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ground to infer that there was any such 
relation as that of master and servant, ei- 
ther between the contractor and the defend- 
ant, or even between the contractor and the 
railroad company. On the contrary, the' 
clear inference from the whole case is, that 
the contractor was in the exercise of an in- 
dependent business, working in his own 
shop, furnishing his own materials, and se- 
lecting, employing, and paying his own work- 
men, wholly independent of the company or 
of the defendant Whether the rule might 
or might not be different if the materials 
had been furnished by the company, and 
the contractor had been at work in their 
shop, as their servant or mere employee, it 
is not necessary to determine, because there 
is not a fact or circumstance in the case to 
justify or support any such theory. The 
case shows that the contractor was a car- 
builder, and that the defendant, as the agent 
of the company for that pui-pose, contract- 
ed with him to construct twenfy-six cars 
for the company, according to certain writ- 
ten specifications, which made a paxi: of the 
contract. The specifications, as furnished, 
enumerated the improvement of the plain- 
tiff, and the contractor agreed that the cars 
when completed and offered for delivery to 
the company, should contain that improve- 
ment. He built the cars containing that im- 
provement, and within the time specified in 
the contract delivered the same to the com- 
pany, and the same have ever since been in 
their use as part of their rolling stock. Tak- 
en as stated, it is clear that no reasonable 
construction of the contract can authorize 
the conclusion, either that the defendant 
committed a trespass, or commanded or di- 
rected one to be committed by the contract- 
or. 

Where parties contract for implements, 
machines, or structures to contain any of 
the modern patented improvements, with- 
out any knowledge that the contractor is 
an infringer, or intends to use the improve- 
ment without authority, it is not the just 
and legal implication from the contract that 
the party ordering the article contemplates 
that the contractor will violate the rights 
of the patentee, or that he thereby com- 
mands or directs an infringement. Such 
contracts are now of daily occurrence, and 
unless there is some proof of concert, or 
something in the terms of the conti-aet to 
indicate a contrary intent, the presumption 
must be that the person ordering the article 
either supposed that the contractor had the 
right to use the improvement, or, as part 
of the" price to be paid by the purchaser of 
the article ordered, would procure the right 
of use from some person authorized to grant 
it for that purpose. The opposite theory can- 
not be supported without imputing fraud to 
the party ordering the article, which is never 
to be presumed without proof, and there- 
fore, as there is no proof of the imputation, 
the theory cannot be sustained. Granting 
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the rule of law to be so, still, it is insisted 
by the plaintiff that the defendant is never- 
theless liable, because it appears that the 
cars so contracted for by him were to be 
delivei-ed, and were delivered to the railroad 
company, and have ever since been in use 
by the corporation. The proposition of fact 
deduced from that statement is, that the 
cars were put upon the railroad by the di- 
rection of the defendant, and that they have 
ever since been continued in use by his direc- 
tion. Were the facts so, it may be that the 
consequences supposed would follow, but 
the difficulty with the proposition is that 
the theory of fact assumed is not sustain- 
ed by the agreed statement. The contractor 
delivered the cars to the railroad company, 
pursuant to the terms of the contract. The 
defendant gave no directions upon the sub- 
ject, and the cars have ever since been con- 
tinued in use by the company, because they 
hold the property in them under the pur- 
chase. Unless it be assumed that the de- 
fendant conti-acted that the builder of the 
cars should use the improvement of the 
plaintiff unlawfully and without license, it 
cannot be admitted that the contract furnish- 
es any ground to presume that he contem- 
plated any such violation of the rights of the 
plaintiff, in stipulating for the delivery of 
the cars to the railroad company. The er- 
ror in the latter proposition is as apparent 
as in the former, and in both it is too ob- 
vious to require further elucidation. The 
proofs show that the defendant was the 
agent of the railroad company for the pur- 
pose of contracting for such an amount and 
kind of rolling stock as he might deem ex- 
pedient; but there is no proof whatever in 
the ease that he was the general agent of 
the company. The general agent and su- 
perintendent of the company resided at Han- 
nibal, in the state of Missouri, and the 
agreed statement shows, that he contracted 
in behalf of the corporation for other ears 
which contained the improvement of the 
plaintiff, and that the same were used by 
the corporation. The independent power of 
the defendant upon that subject was ex- 
hausted when he had made the contract for 
the twenty-SLs: cars, and stipulated for their 
delivery within the time specified. The de- 
livery was to be made by the contractor to 
the railroad company, and it was not in the 
power of the defendant to rescind the eon- 
tract, or countermand the delivery of the 
ears. When delivered, the property of the 
cars vested in the company; and having ac- 
quired botb the property and the possession 
of the cars, it was the right of the company, 
and of their general agent and superintend- 
ent, to determine the question as to their 
use. 

The corporation may be liable to the 
plaintiff for the unlawful use of the im- 
provement, and so may their general agent 
and superintendent, if he has used the cars, 
or dii-ected their use; but it will be in sea- 
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son to determine those questions, when they 
arise and come before the court. 

In view of the whole case, I am of the 
opinion that the defendant, under the agreed 
statement, is not liable in this action, and, 
according to the agreement of the parties, 
he is entitled to a verdict in his favoi", and 
to judgment. 

[The same patent was involved in Case No. 

SjOiO.J 
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LIGHTNER v. KIMBALL. 

[1 Lowell, 211.] 1 

Circuit Court, D. Massachusetts. Feb., 1868. 

Trespass— Pauties Defesdant — Principal axi> 
Agent. 
A transportation company was organized for 
me_ purpose of providing a through line for 
freight between certain cities in the Eastern and 
others in the Western states, and contracted 
with the companies owning railroads between 
those cities to furnish ears for use throughout the 
line. The defendant was the general agent of 
the transportation company, with power to con- 
tract for the carriage of goods, but without pow- 
er to say in what cars they should be carried, nor 
what axle boxes should be used on the cars. Axle 
boxes which Infringed the plaintiff's patent were 
used on the cars in which the goods were so for- 
warded by the transportation company. Held, 
the defendant was not liable to an action as an 
infringer of the plaintiff's patent 
[Distinguished in American Cotton-Tie Sup- 
ply Co. V. McGready, Case No. 295. Cited 
m United Nickel Co. v. Worthington, 13 
Fed. 393.] 

Case for damages for using the invention 
of the plaintiff [John LightnerJ, known as 
Lightner's axle boxes, for which he has a pat- 
ent. It came before the coiirt on an agreed 
statement of facts in which, for the purpose 
of ascertaining whether the defendant [Otis 
Kimball] is liable to an action, it was admit- 
ted that the patent is valid, and that axle 
boxes substantially like those described 
therein are used upon certain cars of the Red 
Line Transit Company, so called. A contract 
between certain railroad companies whose 
roads form a continuous line from Albany to 
Chicago, was put into the case, by which it 
appeared that those companies furnished 
freight cars in a certain proportion, and 
agreed to transport them upon certain tenns. 
in order to establish a continuous daily line 
for freight between Chicago, as the western 
point, and Boston, Albany, and New York at 
the east This contract contemplated the 
formation of a company or association to be 
composed of the presidents of the several con- 
tracting railroad corporations, and to be call- 
ed the Red Line Transit Company, and this 
ti'ansit company purported to be the party 
of the second part to this contract, though it 
was signed only by the several railroad cor- 
porations. These corporations were to set 
apart certain cars, mark them, keep them in 



1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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repair, &c., and the transit company agreed to 
see that freight was obtained and a freight 
train made up of these cars or some of them, 
and despatched each way between the termini 
daily. The intention seemed to be to create 
a legal person authorized to contract for the 
conveyance of goods over the whole line, with 
power and responsibility to superintend the 
conveyance for the interest of all parties. 
What the organization of this new company 
in fact was, whether a partnership or a cor- 
poration, what its by-laws, officers, &c., was 
not stated. The ease assumed that it had 
some proper organization, for it found that 
the defendant was appomted general manager 
of the company. It further found that the 
defendant contracts with merchants and oth- 
ers for the transportation of goods; that the 
railroad corporations furnished the cars, and 
that the defendant has nothing to do with 
the cars or their construction, selection, or 
repair, nor any authority to direct what axle 
boxes shall be used on the cars or removed 
therefrom, nor what particular cars of the 
whole number furnished by the several rail- 
road coiporations shall be used in transport- 
ing the goods for whose ean*iage he contracts. 
If upon this state of facts the defendant was 
not liable, judgment was to be entered for 
him; otherwise, the case was to stand for 
trial. 

J. E. Maynadier, for plaintiff. 
G. S. Hale, for defendant 

LOWELI/, District Judge. The plaintiff 
contends that the transit company are the 
ti-ustees or lessees of the cars, running them, 
or ordering them to be run, and having a spe- 
cial property therehi which cannot be divested} 
even by the several railroad corporations which 
furnish them, until the expiration of the con- 
tract If this be the proper construction of 
the contract, it may be true that the transit 
company are liable as infringers, but it does 
not foUow that their agent for making con- 
tracts for transportation would be liable. It 
is a general rule that in actions of tort all 
the wrong-doers may be sued jointly or sev- 
erally, and one cannot set up that he did the 
wrong by the command of another- Ev^en 
this rule is not absolutely and universally 
true. A refusal by a servant to whom his 
master has intrusted goods, to deliver them to 
a sti-anger without the master's order, has 
been held not sufficient evidence of a conver- 
sion by the servant: Alexander v. Southey, 
5 Barn. & Aid. 247; Mount v. Derick, 5 Hill, 
455. So when the gist of the action is a 
breach of contract, although me form be tort, 
the defendant is entitled to the benefit of the 
same defenses that he would have had in the 
other form of action; and if he be a mere 
servant, he will not be liable, unless ne can 
be held as a party to the contract: Williams 
V. Cranston, 2 Starkie, 82; Cavenagh v. Such, 
1 Price, 328. ' So a mere bailee for a particu- 
lar purpose, whose custody begins and ends 
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without notice of any defect of title, is some- 
times exempted from suit: Greenway v. 
Fisher, 1 Car. & P. 190. But with comparative- 
ly few and unimportant exceptions, an agent 
or servant is equally liable with Ms master or 
principal to actions of trespass, trover, and 
even case for wrongs done to the property 
of a third person. See Perkins v. Smith, 1 
Wils. 328; Stephens v. Mwall, 4 Maule & S. 
239; Wilson v. Anderton, 1 Bam. & Adol. 450; 
Catterall v. Kenyon, 3 Q. B. 310; Wilson V. 
Peto, 6 Moore, 47. 

It is said by an eminent judge that where 
the master has a color of right the servant 
is not bound to examine the justice of his 
title, but that the title must be litigated with 
the master: Berry v. Vantries, 12 Serg. & R. 
92, citing Mii-es v. Solebay, 2 Mod. 242. There 
is much to be said in favor of this proposition 
as a matter of reasoning, but I have not found 
many cases which support it. 

Granting, for the purposes of this argument, 
that every person who intermeddles with a 
patentee's property, that is, with his exclu- 
sive right to use his invention, is liable to an 
action at law for damages, this case does 
not show that the defendant does so inter- 
meddle. He neither makes, uses, nor sells the 
invention, but is a mere stranger to the in- 
fringement, for it is agreed that he has no 
power or control over the matter. He is the 
agent of the transit company for making con- 
tracts for freight, but he does not appear to 
have any thing more to do witti the use of 
the axle boxes than thg several shippers who 
conti-act with him. If all merchants who 
ship goods by these cars, should refuse to do 
so until the axle boxes were changed or li- 
censed, it might be a very good thing for the 
plaintiff, but they are under no obligation to 
do so. Nor is the defendant bound to know 
what axle boxes his principals use, or to re- 
fuse to be theu: freight agent until they obtain 
a license to use them. His defence is not 
that he is the servant of the transit company 
in doing the wrong, but that he is a stranger 
to the wrong done. If the servant were liable 
for acts of the master, instead of the reverse, 
there might be some ground for holding this 
defendant, responsible for the use of the axle 
boxes by his principals; but the ease finds 
that he has neither the property, the custody, 
nor the control of the cars in which this con- 
trivance is used, that he can neither com- 
mand the use nor the discontinuance of it, 
and that his duties have relation to an entii-e- 
ly distinct subject-matter. If the plaintiff 
were the owner of these axle boxes, which is a 
supposition more favorable to him than the 
fact it is plain that he could maintain neifJier 
trespass nor any other action concerning them 
against the defendant; and that a demand on 
the defendant would be no evidence of a 
conversion, because he is not in a situation 
either to yield to or refuse such a demand. 

The case of Lightuer v. Brooks [Case No. 
8,344], decided by the presiding judge of this 
court in 1864, is much in point There the 
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present plaiutifle sued a director of a rail- 
road company; and the court held that in the 
absence of evidence that the defendant had 
used or directed the use of the invention, he 
was not lialde. Whether the general agent or 
superintendent of the company might be sued 
was not decided. Here it is not oidy shown 
that the defendant did not command the use 
of the invention by the transit company, but 
that he had no authority so to do. The fact 
that he is called a general manager is un- 
important, because the agreed facts show 
what his powers were, and that he was not a 
manager in respect to the infringement I 
do not find it necessary to decide whether the 
transit company or only the several railroad 
companies would be liable; nor whether in 
equity, where the controversy is expected to 
be settled in one suit, and between the parties 
really claiming adverse rights, a servant is 
ever a proper party; nor, indeed, what the 
precise limits are to the right to sue at law, 
but only that the facts here do not show that 
this defendant has infringed the plaintife's 
exclusive rights. Judgment for the defend- 
ant 

[The infringement of the same patent was the 
subject of the action in Case No. 8,344.] 
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The LILIAN M. VIGUS. 

[10 Ben. 385.] i 

District Court, S. D. New York. April, 1879. 

Seamen's Wages— Jurisdiction — British Stat- 
ute — ^Desertion— Official Log. 

1. Seamen filed a libel against a British vessel 
to recover wages. The owners of the vessel ob- 
jected to the court's entertaining jurisdiction of 
the cause, and the l^ritish consul also protested 
against it. Hdd, that, while under such circum- 
stances, the court would refuse to entertain ju- 
risdiction unless there were special circumstan- 
ces in the case, yet in this case, as none of the 
seamen belonged in Nova Scotia, where the ves- 
sel belonged, and when the libel was filed it was 
uncertain for what port the vessel would sail, 
and when the cause was heard the vessel had fin- 
ished her voyage and it was uncertain where she 
was, a refusal to entertain the cause would he 
practically a denial of justice and) the same 
would be entertained. 

2. The 190th section of the British merchant's 
shipping act [of 1854] did not preclude the 
sailors from maintaining the action. 

[Cited in The Sirius, 47 Fed. 827, 828.] 

3. The libel of the seamen alleged a wrongful 
discharge from the vessel, in the port of New 
York, and the answer set up as a defence that 
the men had deserted. On the trial, the libel- 
lants were allowed to amend their libel so as to 
allege a refusal by the master of the vessel to 
fiirnish proper food and other ill treatment by 
him, by reason of which their contract was 
broken. It appeared on the trial that the men 
had complained of being compelled to work 
more hours in port than they thought was right, 
and that whatever refusal of food there had 
been, had been in consequence of their refusal to 
work. The men complained to the consul, who 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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heard their case and decided that they must go 
back to the ship and go to work, whereupon tiiev 
went back to the ship, got then: clothes and left 
her. Entry of their having left had been made 
in the official log by a person not attached to the 
ship, but under the captain's direction. The en- 
try was not made on that day, and the date when 
the entry was made was not stated in the entrv. 
Held, that the lack of the date when the entrv 
was made was fatal to the value of the entry as 
o^?^°«.?^*'^ desertion of the men under sections 
244, 2oO, and 281 of the act above mentioned. 

4. The certificate of the British consul that he 
had examined the entry and that the desertion 
was properly entered would be disregarded, inas- 
much as it was not made to appear that the 
tact of the entry's not having been made on the 
day of the occurrence was made known to him. 

[Cited in The Topsy, 44 Fed. 636.] 

*T,^* ^® circumstances of the case, as shown in 
the evidence, did not show a justification of the 
seamen in leaving the ship, but their so doing 
was so far mitigated by evidence of apparent 
connivance on the part of the second mate in ef- 
forts by boardiDg-house keepers to induce them to 
desert, that the court would not hold that their 
wages were forfeited, and the libellants might 
recover the amount of wages due. 

In admiralty. 

Andrews & Smith (W, R. Beebe, advocate), 
for libelants. 

Hill, Wing & Shoudy (L. S. Gove, advo- 
cate), for claimants. 

CHOATE, District Judge. This is a libel 
for seamen's wages. The vessel is a British 
vessel belonging to Halifax, Nova Scotia. In 
February, 1877, she sailed on a voyage from 
Liverpool to Havana, thence to another port 
in the West Indies and thence to New York 
and thence to a port of discharge in Great 
Britain or Ireland, the voyage not to exceed 
eighteen (18) months. The bark arrived at 
New York upon this voyage on the 6th of 
July, 1877. The crew were regularly shipped 
for the voyage under written articles. The 
libellants, eight of the crew, left the vessel 
on the 10th of July, while she was at New 
York. In their libel, which was filed on the 
21st of July, 1877, they alleged that they 
were discharged on the 10th of July. The 
vessel having been attached, the claimants 
appeared and answered, denying the dis- 
charge and aveiTing that the libellants, with- 
out notice or reason, deserted the ship; that 
an entry thereof was duly made in the offi- 
cial log, and that by the British Merchant's 
Shipping act and by the terms of the articles 
they thereby forfeited their wages. Upon 
the trial the libellants were permitted to 
amend their libel by aUeging "that at the 
port of New York the master refused to give 
them good and proper food; that he fur- 
nished to libellants rotten and maggotty food; 
that he furnished no fresh meat or vegeta- 
bles; that for several days he deprived them 
of any food; that he did not pennit food to 
be cooked for them for several days; that 
they were compelled to go on shore and pur- 
chase food for their necessary sustenance; 
that they were compelled unnecessarily to 
work at unreasonable hours without food or 
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proper rest, wliieli was a breach on tlie part 
•of the master of Ms proper duty and in vio- 
lation of his contract with them, by means 
■whereof the same was terminated." 

It is insisted on the part of the claimants, 
that this court ought not to entertain juris- 
■diction of the cause, but should leave these 
libellants to seek their remedy, if they have 
any, in the courts of Great Britain, to which 
country the vessel belonged. The British 
consul at this port also protests against this 
■court taking Jurisdiction. But while it is 
doubtless true that the court will in such a 
case refuse to entertain the jurisdiction un- 
less special circumstances require that pro- 
test to be disregarded (The Becherdass Am- 
baidass [Case No. 1,203], yet I think in the 
present case a refusal to hear and determine 
the cause would virtually amount to a denial 
of justice. The domicile of the parties is an 
important fact in determining this question. 
Patch V. MarshaU [Id. 10,793]. Of the eight 
libellants it does not appear that any belong 
in Nova Scotia, and several of them are from 
■different European countries. The bark, 
though bound to some port in Great Britain 
or Ireland, has long since finished her voy- 
age, and it is uncertain now where she is, 
and at the time the libel was filed, it was 
wholly uncertain for what port she would 
sail. To send these sailors, therefore, to Hal- 
ifax for the prosecution of these claims at 
this late day would be practically equivalent 
to denying their claim altogether, since there 
appears to be no probability that they would 
find there either vessel or owners to sue. 
Whether or not the court will take jurisdic- 
tion of a controversy between foreign sea- 
men and the master of the vessel or her o-nrn- 
ers, is a question to be determined upon tne 
circumstances of each particular case. x>uck- 
er V. Klorkgeter [Id. 2,083]; The Napoleon 
[Id. 10,015]. Nor does the 190th section of 
the English act preclude the seamen from 
maintaining this suit, if it appears to the 
court that justice requires that it should en- 
tertain the jurisdiction. By that section it is 
provided as follows: "No seaman who is en- 
gaged for a voyage or engagement which is 
to terminate in the United Kingdom, shall be 
entitled to sue in any court abroad for wages, 
unless he is discharged with such sanction 
as herein required, and with the written con- 
sent of the master, or proves such ill usage 
on the part of the master or by his authority 
as to warrant reasonable apprehension of 
danger to the life of such seaman if he were 
to remain on board." It is urged on the part 
of the claimants that this constitutes a part 
of the contract. It is not, however, embod- 
ied in the shipping articles, either directly or 
by reference thereto, as a part of the agreor 
ment between the seamen and the vessel. 
Even if it had been, this court might stiU 
-entertain the suit. The rule is thus stated 
by Judge Betts in the case of Bucker v. 
Klorkgeter [supra]: "While in general, our 
courts will respect and enforce a stipulation 



between the foreign master and the crew, 
which limits them to suing in their own coun- 
try, they have frequently asserted both their 
power and their willingness to grant relief, 
whenever the interests of justice demand 
that they should do so." While the English 
courts have given effect to such stipulations 
in the articles, and on that ground refused 
relief, they have not recognized such a pro- 
hibition of the foreign law as in itself pre- 
cluding them from entertaining suits by sea- 
men. Johnson v. Machielsne, 3 Camp. 4.(5; 
Gienar v. Meyer, 2 H. Bl. 603; The Nina, L. 
R. 2 Adm. & Ecc. 44. 

In view of the fact, therefore, that the con- 
nection of these seamen with the ship has 
been actually severed, and that the destina- 
tion of the vessel was whoUy uncertain, and 
that they have no certainty of relief, if re- 
mitted to the foreign jurisdiction, and have 
not their domicile there, I think it dear that 
this court should determine this controversy, 
which is, in substance, whether the circum- 
stances under which the libellants left the 
vessel were such that they have thereby for- 
feited the wages earned by them up to the 
time of their arrival here. 

There is no evidence whatever to sustain the 
allegation of the original libel that the sea- 
men were actually discharged in New York. 
After some disagreement with the captain, 
they summoned him before the British consul, 
and all hands appeared at the consul's office, 
before the 2d vice-consul, on the forenoon of 
the 10th of July, and the 2d vice-consul, after 
hearing the complaint of the men, and the 
statement of the master, directed the seamen 
to return to the ship. The same day, between 
one and two o'clock, they came back to the 
ship, with a wagon, went into the forecastle, 
packed up then* clothes, and left the ship, 
taking all their traps with them, and never 
returned. They asked leave of no one to go. 
They were bound, by the articles, to remain 
by the ship, till her return to the final port 
of discharge in the United Kingdom, a'nd 
there can be no question, independently of 
the question whether the statute requirements 
to prove desertion have been complied with, 
that they deserted the ship, unless their leav- 
ing was justified or excused by the ck-cum- 
stances of the case. The defence set up is a 
desertion, and a forfeiture of wages by rea- 
son thereof, under the provisions of the Brit- 
ish merchant's shipping act. The statute re- 
quires that upon the commission of the of- 
fence, "an entry thereof shall be made in the 
official log book, and shall be signed by the 
master, and also by the mate or one of the 
crew," and if the offender is still in the ship, 
he is to be fm-nished with a copy of the entry, 
or it is to be read over to him, and his reply 
is to be also entered in the log. This last 
requirement obviously does not apply to the 
case of desertion, where the seaman does not 
return to the ship (section 244). By the same 
act (section 281), it is provided that: "Every 
entry in every official log shall be made as 
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soon as possible after the occurrence to which 
it relates, and if not made on the same day as 
the occurrence to Tvhich it relates, shall be 
made and dated so as to show the date of 
the occurrence, and of the entiy respecting- 
it, and in no case shall an enti*y therein in 
respect to any occurrence happening previous- 
ly to the arrival of the ship at her final port 
of discharge, be made more than twenty-four 
hours after such aixival." In this case, the 
master kept no official log on the voyage prior 
to the ship's aiTival in New York. He made 
memoranda on pieces of paper of matters tak- 
ing place on the voyage, which, by law, he 
was required to enter in the official log. The 
mate was whoUy incompetent to keep this 
log, and immediately on the arrival of the 
ship in New York, the mate left the ship and 
did not return. On the morning after his 
arrival, the master engaged one Ferris, a 
shipping-broker, to do some business for him, 
and among other things, to write up the of- 
ficial log. Some entries were thus made, 
dated in the preceding Februai'y, from the 
captain's memoranda, which it is unnecessary 
to refer to fm-ther. In accordance with this 
request, Ferris wrote in the official log enti'ies 
dated July 6th, 7th, 8th, 9th and 10th. These 
entries were aU written either from memoran- 
da in writing furnished by the master, or at 
the dictation of the master or the second 
mate, and, after being written, they wei'e 
carefully read over to the master, mate and 
steward, by whom they were signed. The 
second mate could not write, and he signed 
by mark. It is objected by the libellants, 
that this is not to be considered as an official 
log such as the statute requires, that it can- 
not be thus made up by a stranger; but I 
see no legal objection to the master or the 
mate thus using an amanuensis, provided that 
the person so employed acts simply as such, 
and that the proper officers and others of the 
ship's company duly make the entry then* 
own by signing it, and provided they fuUy 
understand and intend that which they thus 
adopt and make their own. Nor does it 
seem to be a valid objection to these entries 
that prior to the arrival in New York no 
official Jog was kept. The entries for these 
days in port constitute none the less on that 
account, if they conform to the act in aU 
respects, an official log for the days to which 
those entries relate. It seems, however, to be 
an absolute requirement of the act that if 
the entries for a particular day are not made 
on that day, the entry itself shall show the 
date on which it is made. (Section 281 cited 
above.) Ferris testifies that the enti'y for the 
Gth of July, which was Friday, was made on 
Satm-day; that for the 7th and that for the 
8th were made on Monday, the 9th; that gen- 
erally, the entries were made on the day fol- 
lowing the day they bear date. He does not 
speak positivdy as to those of the 10th, but 
upon his whole testimony they must be taken 
to have been made on the 11th. Yet in no 
one of these entries is the date on which the 



entry was made given. A strict compliance 
with the statute is required as a condition 
precedent to the enforcement of any forfeiture 
of wages under the statute. Mad. Shipp. (2d 
Ed.) p. 233; The Two Sisters, 2 W. Rob. 
Adm. 144. Although I do not find any case in 
which this particular defect has been made 
the ground of excluding the log as evidence 
of the alleged desertion, in any decided case 
in England, I have no hesitation in holding 
that the entry is on this gi-ound fatally bad. 
Under a statute of the United States, which 
was somewhat different in its terms, but 
which had a similar purpose; it was required 
that the entiy be made upon the very day 
that the offence had been committed. A strict 
compliance with the statute in that respect 
has been held to be absolutely essential to 
the forfeiture of wages under it. Cloutman 
V. Tunison [Case No. 2,907]; The Kovena [Id. 
12,090]; Knagg V. Goldsmith [Id. 7,872]. And 
see The Catawanteak [Id. 2,510]. These stat- 
utes have received a strict construction be- 
cause they are highly penal in their character. 
I cannot distinguish between this require- 
ment that the date of the entry should ap- 
pear in the entry itself, if it be not made on 
the day of the alleged offence, and any other 
requirement of the statute regulating the na- 
ture and mode of the enti-y to be made. It 
is not merely du'ectory and a non-essential 
part of the evidence of desertion prescribed. 
Parliament having expressly required it to- 
be so made, the method thus directed must 
be regarded as equally essential with the oth- 
er parts of the act respecting the entry in the 
log. A certificate of the British vice-consul 
on the shipping articles, that he has inquired 
into the matter and found that the allegation 
of the desertion is true and that a proper 
entry of such desertion in the official log has 
been produced to him, has been produced by 
the claimants. The opinion of the representa- 
tive of the British government upon such a 
question of the construction of an English 
statute would, in the absence of any author- 
itative decision of an English court, receive 
the most respectful attention of this court; 
but in this case the irregularity in the entiy 
in the log is not disclosed by the enti-y itself. 
It is shown by testimony dehors the instru- 
ment. And there is no evidence nor any rea- 
son to believe that the fact thus testified to 
was brought to the attention of the vice-con- 
sul. His certificate, therefore, only shows- 
that in his opinion the enti-y in tlie log is, on 
its face, a proper entiy. This is doubtless 
correct, and in the absence of any evidence 
to show when an official entry is made the- 
presumption is that it was made the day it 
bears date. Douglas v. Eyre [Id. 4,032]. The- 
defence therefore set up in the answer, that 
the libellants have forfeited their wages un- 
der the provisions of the merchant's shipping 
act is not made out. Nor does the answer 
set up any defence by way of diminution or 
subtraction of wages on the ground of mis- 
conduct or breach of contract, working dam- 
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age to the ship or her owners, which may, 
it seems, be shown by other evidence thougli 
not sustained by a proper entry in the log. 
Abb. Shipp. (11th Eng. Ed.) p. 153; The 
Cadmus [Case No. 2,280]; Knagg v. Gold- 
smith [supra], 

I see no legal ground, therefore, on which 
the libellants can be refused a decree for 
their wages. Though the act proved would, 
if properly entei-ed in the log, amount to 
desertion, and would lead to a forfeiture 
of wages already earned, in whole or in pait, 
according to the terms of the merchant's 
shipping act, yet if no such proper entry 
is made, the forfeiture that would other- 
wise be incurred is deemed waived or re- 
leased. By the 2o0th section of the same 
act it is provided: "Whenever a question 
ai'ises whether the wages of any seaman 
are forfeited for desertion, it shall be suflS- 
cient for the party insisting on the for- 
feiture to show that such seaman was duly 
engaged in or that he belonged to the ship 
from which he is alleged to have deserted, 
and that he quitted such ship before the 
completion of the voyage or engagement, or, 
if such voyage was to terminate in the Unit- 
ed Kingdom and the ship has not returned, 
tliat he is absent from her and that an entry 
of the desei-tion has been duly made in the 
official log book, and thereupon the desertion 
shall, so far as relates to any forfeiture of 
wages or emoluments under the provisions 
hereinbefore contained, be deemed to be 
proved, unless the seaman can produce a 
proper certificate of discharge or can other- 
wise show to the satisfaction of the court 
that he had sufficient reasons for leaving 
his ship." This provision of the statute, in 
connection with its other parts, appears to 
be understood as abrogating the general 
nile of the maritime law which punishes 
desertion by forfeiture of wages, in all cases 
where the statute is applicable, so that the 
proper entry in the official log is, in such a 
case, an essential part of the proof required 
to make out the defence of desertion from a 
British ship. The Two Sisters, 2 W. Rob. 
Adm. 137; Mad. Shipp. (2d Ed.) p. 234. From 
these authorities it seems to follow that the 
payment of wages cannot be resisted on the 
ground of deseition and consequent forfei- 
ture where no such entiy has been made in 
the official log, even though when the suit 
is brought the voyage is not completed or 
the ship has not returned, and though the 
evidence would sustain the charge by the 
general maritime law. It, perhaps, is un- 
necessary therefore, to examine further into 
the alleged excuses of the libellants for 
leaving the $hip. But as the case has been 
fully tried and argued upon the merits as 
well as upon the technical ground of the 
compliance with the terms of the statute on 
the part of the ship, I will briefly state the 
result of my examination of the evidence. 
The seamen complain that they were served, 
while in port, with biscuit having maggots 



in them, and five of them have so testified. 
This charge is, in my judgment, completely 
disproved by the testimony of the steward 
and one of the seamen, the captain and 
second mate, and by an entirely disinterest- 
ed witness, a baker, who examined the 
bread, and the proof is, I think, entirely sat- 
isfactory that the bread shown to him was a 
fair sample of that served to the crew. The 
provisions furnished to the crew while in 
port were such as the articles required, and 
I find nothing in the articles or elsewhere 
to "require the master to furnish any thing 
not stipulated by the articles, because he 
happens to be in port, where fresh meat and 
vegetables may easily be obtained. The 
charge that the master deprived them of 
food for several days has this foundation: 
The bark arrived on Friday evening. On 
Saturday the master was on shore most of 
the time, leaving the ship in charge of the 
second mate. The men were called up at 
half-past four or five o'cloqk in the morning 
and they complained to the second mate that 
they should not be required to work in port 
longer than from six to six. In consequence 
of the trouble between this officer and the 
men on Saturday morning, the master called 
them all aft that afternoon and told them 
that there was nothing in the articles limit- 
ing their work between the hours of six to 
six, and that they must work whenever re- 
quired, and must obey the second mate, 
and he told them that if they refused to 
work their grub would be stopped, and he 
directed the mate to give them nothing to 
eat so long as they refused to work; that 
when they were willing to go to work again 
they should have their meals. Afterwards, 
and on the same day, the master not being 
on board, the men refused to do duty which 
the second mate required of them, insisting 
that it was after six and that they could not 
be required to do such work, knocking rust 
out of the bob-stays, after working all day, 
and that they were entitled to rest, as it was 
Saturday night. The mate kept them at 
work at other ship's duty and gave them no 
supper. They, or some of them, then left the 
ship without leave, and remained away till 
late at night. On Svmday and Monday they 
all had breakfast Most of them left the 
ship without leave on Sunday after break- 
fast and were gone all day. Those who re- 
mained and did duty, had their dinner and 
supper on board. On Monday they were 
turned to very early, and after breakfast 
Several of them left without leave. About 
two o'clock they returned, and offered to go 
back to work, but the second mate refused 
to let them turn to, and told them that they 
could do no more work on the ship that day. 
in this he clearly went beyond the instruc- 
tions of the master, and in connection with 
what had already taken place, it was a plain 
intimation to them that they could get no 
more meals on the ship that day. Aside 
from this instance, which affects three or 
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four of tlte men, it is not proved tMt there 
•was any, refusal of tlie master or mate to 
give tJbiem their meals, while they were on 
board, except while they were actually in- 
subordinate. No authority is shown either 
justifying or condemning this mode of pun- 
ishment or coercion by depriving seamen of 
their meals. It is obvious that it cannot 
safely or properly be carried very far, but 
as actually applied or threatened in this case, 
1 do not think it constituted any such harsh 
or cruel treatment, or breach of contract on 
the part of the ship, as released the seamen 
from their contract. The refusal to let them 
come back to work on Monday, was after 
a prolonged absence without leave, and was 
understood by both mate and seamen to 
extend to that day only, for they all came 
back at night and had their breakfast Tues- 
day morning, and went to work. It was 
not a case where the seamen were deprived 
of food and were without reason to expect 
they could get any. The Castilia, 1 Hagg. 
Adm. 59. On Monday they got a summons 
for the master to appear before the consul 
the next day, and on Tuesday, the master 
and the men went to the consul's office, 
as above stated. The direction of the con- 
sul was proper, and in my judgment noth- 
ing had been done by the master in the 
way of harsh or cruel treatment, which, 
as matter of law, justified the men in re- 
fusing to go back to their duty. They had 
no reason to apprehend any deprivation of 
food if they returned to tlie ship and to 
their duty. Instead of doing so, they went 
to the ship later in the day with a wagon, 
took away their clothes, and finally left the 
vessel. While, however, the case does not 
show circumstances which, in law, amount 
to a justification of the seamen in leaving 
the ship, it does show circumstances which 
so far mitigate their offence, that even if a 
technical desertion were made out, it would, 
in my judgment, call for the forfeiture of 
very little of their wages already earned. 
The forfeiture under the English statute 
may be of the whole or any part of the 
wages already earned. It appears in this 
case, that from the time the ship arrived, 
the second mate, who was left in command 
of her, suffered a seaman's boarding-house 
keeper to remain on board, and to consort 
with the seamen and to stimulate them to 
insubordination, to induce them from time to 
time to leave the vessel. Although by his own 
testimony, he overheard this pei'son on Mon- 
day, when the men refused to do duty, tell the 
seamen: "Never mind, boys, I'll get you youi' 
wages," yet, he still tolerated him on the 
ship, and allowed him to stir up the men to 
disobedience, and to tempt them to leave tne 
ship, and apparently made no effort to coun- 
teract his influence with the men. It was 
clearly the duty of this officer to have ex- 
pelled this person, and to have cautioned the 
seamen against him. Both the English and 
American statutes make it a misdemeanor 



for such a person to solicit the sailors on 
the ship during the twenty-four hours after 
her arrival. This necessity for legislation to 
protect the seamen from this class of per- 
sons, shows how dangerous to the discipline 
of the ship their presence is. And it is, I 
think, the proper conclusion from the testi- 
mony in this case, that the second mate 
was either a consenting party to the seamen 
being enticed away, or that he was, at the 
least, grossly negligent of his duty in protect- 
ing them from this interference. Three days' 
persistent effort of one of these persons, hav- 
ing a strong interest to foment trouble be- 
tween them and the ship, resulted in their 
being enticed away and misled as to their 
rights. He put them in communication with 
lawyers on shore and it may well be presum- 
ed that the advice they got was such as 
would further his own purpose to induce 
them to leave the ship. All this the mate 
should and probably did foresee. I have giv- 
en no credit to the testimony of the two 
boarding-house masters, called as witnesses 
by the seamen. Their statement that the 
master took them into his confidence and 
told them that he wanted to get rid of the 
crew, is incredible in itself, and not sustain- 
ed by any other evidence; and the general 
appearance of these witnesses and their con- 
tradiction on many points compel me to 
withhold all credit from them. But I found 
the foregoing conclusion on the testimony of 
the second mate and the master. There was 
about five hundred dollars due to these sea- 
men when they arrived in New York. They 
should not have been knowingly permitted to 
be enticed away so as to forfeit their wages, 
either through the direct acts of the master 
or mate, or their negligent omissions of 
duty. Such circumstances have been held to 
excuse or mitigate the offence of desertion, 
even where an entire justification could not 
be made out. And in addition to the circum- 
stances above stated, the method of disci- 
pline adopted by the second mate, with the 
concurrence of the captain, was such as to 
aid the efforts of the boarding-house master. 
This discipline was work at extraordinary 
hours while in port, no change from the diet 
served at sea, deprivation of meals for re- 
fusal to work. These modes of discipline, 
though not illegal, could not well have been 
improved if intended to assist those who 
were well known to be endeavoring to in- 
duce the sailors to leave. I think the lan- 
guage of Judge iEopkins, in Magee v. Moss 
[Case No. 8,944], applicable to this case: 
"The forfeiture of wages earned by a hard 
and perilous service is a severe penalty and 
should be exacted only on a clear legal 
cajise. So it has been considered by the 
courts, and those who claim this penalty 
have always been required to show them- 
selves to be clearly entitled to it by the per- 
formance on their part of all the requisitions 
of the law. The master of the vessel must 
throw the fault on the offending seamen. He 
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must deal with them fairly and honestly and 
in good faith. He should neither endeavor 
to drive them from their duty, nor deceive 
and enti-ap these rash and ignorant men 
into a course of conduct which he sees may 
draw upon them the loss of their wages 
while they have no such suspicion. If they 
are really and truly acting under a mis- 
talien opinion of their rights and not from 
a dishonest or rehellious disposition, they 
should be undeceived, their error should be 
explained, or at least "they should not be 
di'awn, or permitted, by an insidious silence 
or Inattention to their proceedings, to in- 
volve themselves in the crime of desertion 
with its ruinous consequences, A practice of 
this soit upon sailors may well be consider- 
ed as a fraud, and the contriver ought not to 
gain by it." While it is important to ad- 
here to the rule forfeiting wages for wilful 
desertion, regularly proved, for the sake of 
maintaining the proper discipline of the ship 
(The Cadmus [Id. 2,282],) it is equally the 
duty of the courts to secure to the seamen 
fair and just treatment and to protect them 
against practices such as they were exposed 
to in this case and which are often the 
means adopted to deprive them of their fair- 
ly earned wages. There is, I thinlr, no se- 
rious injustice done to the owners of this 
vessel, therefore, although the failure to prove 
the desertion is owing to what may seem to 
be a technical defect in the official log. De- 
cree for the libellants with costs, and a refer- 
ence to compute amount due. 
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Case Wo. 8,348. 

The LILLA. 

[2 Spr. 177; i 25 Law Rep. 81.] 

District Court, D. Massachusetts. Sept., 1862.i- 

Prize— Captdbe ix Neutral Waters— CLAI^fs of 
Private Persons — Proceedings of Prize 
Courts of the Confederate States — Resto- 
ration OF Merchast Vessels— Rights of Of- 
ficers AND Crew of a Prize. 

1. No private person can interpose in a case of 
prize and malie claim for the restoration of the 
captured property, oq the ground that the cap- 
ture was made within neutral waters. "Whatever 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 

2 [Affirmed in Case No. 15,600.] 
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claim is made must be presented by the neutral 
nation whose rights have been infringed. Even 
a consul, by virtue of his office merely, cannot in- 
terpose. 

2. Where a claimant had his domicil in the 
enemy's country, was a permanent resident there, 
and the property captured was purchased as 
stock in a trade +o he there carried on, the claim 
was dismissed, as coming within the decision of 
the court in the case of The Amy Warwick 
[Case No. 341]. 

3. If a neutral owner of a portion o± the prop- 
erty captured, claims another part, which belongs 
to an enemy, for the purpose of deceiving the 
court, the part belonging to the neutral will be 
condemned, as a penalty for his fraudulent con- 
duct. 

4. The admission of further proof rests wholly 
in the discretion of the court; But the exercise of 
this discretion is aided by certain rules. Some 
of these rules stated. A motion for further proof 
refused, where there was no reason to suppose 
that any further evidence of value could be pro- 
duced. ' 

[Cited in Cushing v. Laird, 107 U. S. 82, 2 
Sup. Ct 206.] 

5. The proceediaiis of a prize court of the so- 
called Confederate States are of no validity here, 
and a condemnation and sale by such a court do 
not convey any title to the purchaser, or confer 
upon him any right to give a title to others. 

6. The rule under the statute of the United 
States, 1800, c. 14. § 1 [2 Stat. 16], concerning 
the restoration to their owners, upon payment of 
certain salvage, of merchant vessels recaptured, 
before their valid condemnation, by public armed 
vessels, applied by analogy to the case of a ves- 
sel recaptured after a capture by a Confederate 
privateer, and a condemnation and sale by a Con- 
federate prize court. 

7. The officers and crew of a prize, in case of 
condemnation, are not entitled to wages from tlie 
prize property. Where a prize is condemned, the 
officers and crew who are sent in as witnesses in 
pursuance of the law of nations, are not entitled 
to witness fees oi compensation for their neces- 
sary detention from out of the prize property. 
Where such persons, after their examination is 
satisfactorily completed, are further detained, not 
for the purposes of the prize cause, but under an 
order from the navy department for public rea- 
sons, their compensation or damages, if they are 
entiued to any, cannot be charged on the prize 
property. 

In admiralty. 

R. H. Dana, Jr., U. S. Atty., for the captors. 

P. 0. Loring, for Maxwell and others, the 

Americans claimants. 

C. G. Thomas, for R. G-. Bushby and others, 
the British claimants, cited The Bermuda, 
3 Wall. [70 U. S.] 514; The Springbok, 5 Wall. 
[72 U. ^.] 1; The Pearl, Id. 574. 

SPRAGUE, District Judge. This vessel 
and cargo were captm-ed on the 3d day of 
Jtily last, ofE Abaco, by the United States 
gunboat Quaker City, and sent into this dis- 
trict for adjudication. The counsel for the 
claimant contends that the capture was made 
within British waters, and that the property 
should be restored to the claimants for that 
reason. 

To this there are two answers. First, the 
fact that the capture was made within the 
jurisdiction of a neutral country, is not 
proved. Second, if it were proved, no pri- 
vate person can interpose or rest a claim 
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upon that ground. In such ease, whatever 
■claim may be presented must Ije by the neu- 
tral nation Tvhose rights have been infringed. 
So far from a private individual being au- 
thorized to represent the nation in this re- 
spect, even a consul cannot do so by virtue 
of his office. The Anne, 3 Wheat. [16 U. S.] 
435; The Sir William Peel, 5 Wall. [72 U. S.] 
517. In the case now before me, neither the 
British consul, nor any other British officer, 
has interposed in any manner. 

I now proceed to the several claims, and 
shall first consider that of Hewetson to the 
medicines, a part of the cargo. It appears 
that he is a British subject having his home 
in Charleston, S. C, where he was a perma- 
nent resident prior to his capture. "His son- 
in-law keeps a druggist's shop in Charleston, 
a.nd Hewetson is interested with him; these 
medicines were for his shop." It further 
appears that this vessel, with Hewetson on 
board, sailed from Charleston the 2d of 
ilarch last, with a cargo of cotton and to- 
bacco, ran the blockade, and arrived at Liver- 
pool on the 2d day of April. 

Hewetson there procured these medicines, 
shipped them on board this vessel, and him- 
self took passage in her, and sailed from 
Liverpool on the 15th of May, bound for 
Nassau, New Providence, and was captured 
on the voyage. This claimant had his domi- 
oil in the enemy's country, was a permanent 
resident there, and this property was pur- 
chased as stock in a trade to be there car- 
ried on. This claim, therefore, comes with- 
in the decision of this court in the case of 
The Amy Wai-wick [Case No. 341]. 

There are other facts proper to be noticed 
in this connection, which have a bearing not 
only upon this claim of Hewetson, but on 
other parts of the case. Not one of the docu- 
ments or papers found on board this vessel 
states or indicates that Hewetson had anj 
property on Ijoard. On the contrary, all 
these di*ugs and medicines are documented 
in the name of R. G. Bushby, the claimant 
of the vessel. The freight list deelai-es that 
Bushby was the shipper thereof. The bill 
of lading states the same, and that they are 
to be delivered to order or assigns. This bill 
of lading is not indorsed; that is, the shipper 
does not appear to have ordered the con- 
tents to be delivered to any one. Here was 
not only a suppressio veri, a concealment of 
the fact that these goods were shipped 
and owned by Hewetson, but the documents 
falsely represent that they were shipped by 
K. G. Bushby, a British subject residing in 
Liverpool. 

I have thus far treated the question of 
Hewetson's right, as if he were regularly be- 
fore the court as a claimant. But he is not. 
He has been in Boston ever- since this ves- 
sel was brought in, and was in court at the 
hearing: and yet the only claim filed is by 
Applebee, as master, In behalf of the owners 
of the cargo, as well as of the vessel. And 
even in this claim Hewetson's name is not 



mentioned, and he is described only as "a 
passenger, the owner of thirty-seven pack- 
ages of medicines on board." Not only his 
name, but his residence, is omitted. The lan- 
guage of the claim is so peculiar, that, with- 
out the exposition of it given by the coun- 
sel, I should not have deemed it a claim in 
behalf of Hewetson. 

I next proceed to the claim to the vessel 
made through the master by the same R. G. 
Bushby. This vessel was built in Wells, in 
the state of Maine, and was called the Betsy 
Ames, and was owned by the American 
claimants, Maxwell and others, inhabitants 
of that place. After the breaking out of the 
rebellion, she was captured by a Confederate 
privateer, under the command of Henry S. 
Libby, and carried into Charleston, S. C. 
There it is supposed certain proceedings 
were had in a tribunal, acting under the as- 
sumed authority of the Southern Confed- 
eracy, by which the vessel was condemned 
and sold; and her name was changed to the 
Mary Wright The purchasers were John 
Fraser & Co., a commercial house doing busi- 
ness in Charleston. Afterwards, on the 2d 
of March last, she ran the blockade as before 
stated, and was commanded by the same 
Captain Libby. 

She arrived at Liverpool on the 2d day of 
April, and on the 24th of the same mouth 
was registered as a British vessel, called the 
Lilla, and in the name of R. G. Bushby as 
sole owner. On the 15th of May she sailed 
from Liverpool for Nassau, N, P. Two ob- 
jections are made to this claim: First, that 
Bushby is merely a nominal owner, that the 
beneficial interest is in Fraser & Co., and . 
that, if he holds the legal title, it is only as 
trustee for enemies; second, that even if 
Bushby was an actual purchaser for value, 
and for his own use, still that the original 
title of Maxwell and others has never been 
divested, and that their claim must prevail. 
As to the first objection, there are certainly 
facts which seem to be irreconcilably op. 
posed to the supposition that Bushby was a 
real purchaser for his own use; while every 
circumstance is consistent with his having 
lent his name to cover enemy's property, and 
taken the legal title in trust for that pur- 
pose. 

The shipping articles declare that Fraser, 
Trenholm, &. Co. are the managing owners. 
These articles bear date the 13th of May, the 
same day on which the vessel cleared at the 
custom house. In this document, they are 
not only declared to be the owners, but the 
managing owners. Further than this, it ap- 
pears from the testimony that the advance 
wages of the crew were actually paid by 
Frasei', Trenholm, & Co., and there was 
found on board a return list of the crew, stat- 
ing the monthly wages and the amount of 
the advance wages of each. This is directed 
on the back to Messrs. Fraser, Trenholm, &, 
Co. It is without date or signature, and 
may have been kept as a copy. Of these 
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facts no explanation has been offered even 
in argument. 

In what relation Fraser, Trenholm, & Co. 
stood to John Fraser & Co. does not appear 
by any satisfactoi*y evidence. Of all the wit- 
nesses, Libby probably knows the most con- 
<;erning them. He says in his deposition 
that he was consigned to Fraser, Trenholm, 
& Co., and that he supposes that they had a 
power of attorney to sell the vessel. 

By the ship's papers, Applebee appears to 
have been the master. But this same Cap- 
tain Libby, who sailed in her nominally as 
a passenger, actually took the command as 
soon as she left Liverpool, and acted as mas- 
ter until she came in sight of the United 
States gunboat Quaker City, when Applebee 
Ijecame the acting commander. This is 
shown by the testimony of several of the 
<;rew, and particularly that of Sandei-son, the 
mate, who also testifies that Applebee in- 
formed him that he, Applebee, was to act 
as mate until they reached Nassau. Indeed, 
it is not now controverted that Libby did, to 
some extent, act as master of this vessel 
after she left Liverpool. How is this to be 
accounted for, if neither Libby nor his former 
employers had any interest in the vessel? 

Here was a Bi'itish master with a mate 
and a majority of the crew British, on board 
a vessel sailing from one British port to an- 
other, permitting a foreigner to take the com- 
mand of the vessel, who, according to some 
of the testimony, exercised it with a high 
hand. Captain Applebee, in other parts of 
the case, does not seem to have been of a pli- 
able or submissive disposition. T\''hen this 
vessel was boarded from the Quaker City, 
and he was directed to go on board that ship, 
he drew a pistol and threatened to shoot the 
first man who should attempt to enforce that 
order, and this while he was under the guns 
of the man-of-war. 

Among the papers found on board is a bill 
in favor of a block and mast maker, for va- 
rious articles, at various dates, from the 22d 
of April to the 14th of May, the day before 
her sailing, amounting to £48. This bill is 
against Captain Libby and owners of brig 
LlUa. It is well known that the military 
and other wants of the South have in a great 
measure been supplied from Great Britain, 
by the way of the West Indies, and especial- 
ly through the port of Nassau. This trade, 
so detrimental to us, must, of course, be 
watched with jealous scrutiny by our cruis- 
ers. If, therefore, Fraser & Co., having this 
vessel at Liverpool, intended to send her to 
Nassau, they would seek the cover of some 
neutral flag, and none would be so conven- 
ient or safe as the British. There is evi- 
dence tending to show that that firm had a 
steamer at Liverpool called the Scotia, which 
was to follow the Lilla to Nassau, and there 
take her cargo and Libby on board for 
Charleston. If the Scotia should leave Liver- 
pool with a full cargo, the coal consumed in 
crossing the Atlantic would leave a consid- 



erable capacity to be filled at Nassau. On 
the other hand, if an English merchant were 
disposed to engage bona fide in trade from 
Liverpool to Nassau, he would hardly select 
or employ a vessel of the antecedents of the 
Mary "Wright, and employ her former mas- 
ter, Libby. Both must have become notori- 
ous by the previous capture and running the 
blockade, and liable to be recognized by a 
boarding-officer from an American man-of- 
war. 

It is quite improbable that a British mer- 
chant, caiTying on a legitimate trade, would 
unnecessarily have encumbered it with these 
suspicious cu'cumstanees, which might sub- 
ject it to intemiption, and cause the vessel 
and cargo to be sent in for investigation 

Nor is this all. It has already been stated 
that Hewetson's part of the cargo was cov- 
ered by the name of this claimant, Il.'G. 
Bushby. In his examination before the 
prize commissioners, Hewetson stated that 
he had his bills of lading in his trunk. They 
have never been seen by the prize master or 
commissioners. Hewetson further stated 
that the bill of lading which was found on 
board, and which is marked No. 10, is a copy 
of his bills of lading, and that it has upon it 
the initials both of his name and that of 
his son-in-law; that he never knew B. G. 
Bushby, and does not know how this bill of 
lading came to be made out in his name. 
He further states that he paid the freight of 
his shipment in advance,— that they would 
not take it on other terms. It thus appears 
that he did not contract with Bushby for 
the carriage of his goods, but with some oth- 
er persons, who required the freight in ad- 
vance; and they, it must be presumed, caus- 
ed his goods to be covered by a bill of lad- 
ing and freight list in the name of this claim- 
ant This unquestionable fact, that the 
name of Bushby was used to cover enemy's 
property belonging to Hewetson, must at 
least inflame eveiT presumption arising 
from the evidence that his name was also 
used to cover the vessel. If a neutral own- 
er of a portion of the property claims an- 
other part which belongs to an enemy for 
the purpose of deceiving the court, the part 
belonging to the neutral will be condemned, 
as a penalty for his fi-audulent conduct. The 
St Nicholas, 1 Wheat. [14 U. S.] 431; The 
Betsy [Case No. 1,3G4]; The Graaff Bern- 
storf, 3 C. Rob. Adm. 111. 

In The Eenrom, 2 O. Rob. Adm. 1, a por- 
tion of a cargo belonging to a neutral was 
condemn-d l-. cau.-ie he had documented in 
his own name another portion belonging to 
an enemy, for the purpose of deceiving bel- 
ligerent cruisers, and with the.evident Inten- 
tion of claiming it as his own before a prize 
court, although that intention was never car- 
ried into effect, and his claim actually em- 
braced only his own property. There is no 
doubt that enemy's goods were documented, 
in the name of the claimant Bushby for the 
purpose of deceiving the cruisers of the 
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United States. I am not under the neces- 
sity of deciding what would have been the 
effect of this masking of enemy's property 
if it were the only circumstance adverse to 
this claim, because there are other stringent 
facts against it The only letter of advice 
found on board this vessel was one from R. 
6. Bushby to Adderley & Co., at Nassau. It 
is as follows: — "Idverpool, May 15, 1862. 
Messrs. Henry Ad4erley & Co.^ Nassau: 
Dear Sirs,— This will be handed to you by 
Captain Applebee, of my brig Lilla, leaving 
this for your port to-day; and whom I have 
directed to report himself on his arrival to 
your good selves and to confer with you as 
to the disposition of the cargo. Further in- 
structions will follow by the Nassau mail, 
leaving this in about tbiree weeks, which 
will most probably anticipate the present 
and the arrival of the vessel with you. In 
the meanwhile, hoping for a safe and speedy 
voyage for Captain A., dear sirs, yours faith- 
fully, R. G. Bushby." 

These were the only instructions found on 
board, either as to vessel or cargo. They 
are certainly remarkable for abstinence and 
reserve. Not one word as to what is to be 
done, either with the vessel or goods on 
board. The writer merely informs his corre- 
spondents that the master will confer with 
them as to the disposition of the cargo, and 
that further instructions will follow by the 
Nassau mail. But why did not the instruc- 
tions accompany the vessel and cargo? 
They would then "be sure to be at Nassau 
the moment they were wanted. The mail 
which was to follow would be subject to all 
the contingencies of a sea voyage, and might 
be long delayed or never reach its destina- 
tion. If there had been nothing to conceal, 
the plain course would have been to have 
sent letters of advice by this vessel, and to 
have followed them afterwards by dupli- 
cates and perhaps additions. If Libby was 
to control vessel or cargo on reaching Nas- 
sau, the peculiarities of this letter of advice 
may be accounted for. It might serve to 
give to a boarding officer the appearance of 
a letter of instructions, when in fact none 
were given. In The Flying Fish [Case No. 
4,892], there were no invoices or letters of 
advice on board, and it was said that they 
were transmitted by land. Mr. Justice Sto- 
ry held that "this, if true, affords an irre- 
sistible presumption of the hostile character 
of the cargo." 

I am at this moment dealing only with the 
claim to the vessel, as to which the want of 
insti'uctions to a correspondent abroad 
would not ordinarily create the same pre- 
sumptions as in the case of the cargo. But 
R. G. Bushby does not appear merely in the 
character of a ship-owner canning goods 
with which he has no concern. He was os- 
tensibly the shipper and owner of a part of 
the cargo, and his name was used to cover 
a portion belonging to Hewetson; he had, or 
pretended to have, correspondents at Nas- 



sau, and directed his master to confer with 
them respecting the cargo; and he wrote 
the only letter of advice. His reserving all 
real information or instructions for some 
other channel of conveyance is such evi- 
dence of designed concealment as must 
greatiy prejudice any claim he may present. 

A full hearing has been had upon the pre- 
paratory evidence, at which some views- 
were expressed by the court The counsel 
for the claimant has since filed a motion for 
an order for further proof. The admission 
of further proof rests wholly in the discre- 
tion of the court. But the exercise of that 
discretion is aided by certain rules. Further 
proof is admitted to remove doubts, not to 
create them. If the preparatory evidence 
present a clear case of enemy's property, 
the court will not hear further proof. But 
even if the case be doubtful, a party may 
forfeit all claim to the indulgence of further 
proof by bad faith. The Alexander [Case 
No. 164]; The Dos Hermanos, 2 Wheat [15 
U. S.] 80. Mala fides and attempts to de- 
ceive have been held sufficient grounds for 
refusing further proof. The Juffrouw Anna, 
1 C. Rob. Adm. 126; 1 Wheat Append. 505; 
The Graaff Bernstorf, 3 C. Rob. Adm. 117; 
The Betsy [Case No. 1,364]. If the difficul- 
ties do not admit of a fair and satisfactory 
explanation, if they are out of the reach of 
any rational solution, further proof will be 
refused. The Vrouw Hermina, 1 0. Rob. 
Adm. 163. 

Under these rules, it would be difficult for 
the court to grant a motion for f urfher proof 
in this case, however sustained. Still I have 
been willing to hear this motion and the affi' 
davits in support of it, that I might see 
what evidence the party expects to produce. 
The motion is suffieientiy general. It re- 
quests permission to prove that Bushby was 
a bona, fide purchaser for a good considera- 
tion. In support of this motion were affida- 
vits by the proctor of the claimant, by Ap- 
plebee, the master, and by Harris, one of 
the firm of Adderley & Co., at Nassau, and a 
letter from Bushby to his proctor. The great 
question is whether Bushby was a bona, fide 
purchaser for value, and for his own use. 
This question tiie affidavits and the letter 
can hardly be said to touch. They exhaust 
themselves upon other topics, viz., in show- 
ing that this vessel was regularly document- 
ed in the name of Bushby, and was really 
bound to Nassau, and not to the Southern 
states,— points not relied upon by the cap- 
tors, and not requiring further proof. The 
affidavit of Applebee re-affirms the state- 
ment made in his primary examination, that 
he was employed by Bushby, and hired the 
crew. He states his introduction to Bushby, 
and that he did not know of any other own- 
er. But how Bushby came to be owner, for 
whose benefit he held t^^e legal title, wheth- 
er he paid any consideration, he does not 
state. Of all this he says nothing: nor does 
he explain why Fraser, Trenholm & Co. 
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paid the advance Tvages to the crew, and 
says that he does not know why their names 
were put into the shipping articles as man- 
aging owners. The affidavit of Harris mere- 
ly gives a letter mider date of 7th of June, 
from Bushhy to Adderley & Co. This letter 
requests that after the discharge of the out- 
ward cargo, they will assist the captain in 
obtaining a homeward cargo to such port in 
the United Kingdom as they shall consider 
most advantageous for the ship, and to he 
advised thereof. 

So far as the vessel is concerned, this let- 
ter goes to supply the defect of that previ- 
ously sent by Applebee, and repels the in- 
ference that no instructions were ever given 
in the name of Bushby. The bearing of this 
letter upon the cargo will be considered 
hereafter. It seems, from Harris's affidavit, 
that Bushby was not a person previously 
known to his firm. He says they received 
from a certain R. E. Bushby the letter here- 
to annexed. The claimant's name is E.. G-.; 
here the initial E. is substituted for the ti-ue 
one, 6., a mistake not likely to have occur- 
red as to a known correspondent. 

The affidavit of Mr. Thomas, the proctor, 
states that he wrote to IXIr. Bushby, inform- 
ing him that the papers were sealed up, and 
inquiring if the vessel and cargo were in fact 
bound to Nassau, and if his vessel was duly 
documented, and his papers in order on 
board. The answer of Bushby, dated 23d of 
August, is produced, and states that the ves- 
eel was really bound to Nassau, and that he 
is ready to make affidavit of that fact, and 
that the vessel was duly documented, and 
the papers on board were in order. He does 
not speak of his title to the vessel, or say 
whether he paid any consideiution, or wheth- 
er he holds her for his own use, or for the 
benefit of others. Upon these topics this let- 
ter, and, for aught that appears, that of the 
proctor, to which it is an answer, are wholly 
silent. The correspondence and the affida- 
vits are quite unsatisfactory. They say noth- 
ing of the purchase or title of the vessel, and 
do not state that either of the affiants has 
any expectation or belief that evidence can 
be produced of the payment of any considera- 
tion by Bushby, or that he holds the vessel 
for his own benefit There is no reason to 
suppose that any further evidence of value 
can be produced. 

The second objection to this claim is also 
fatal. There is no doubt that this vessel 
was the property of Maxwell and others, un- 
til her capture by a Confederate privateer. 
But it is contended that she has since been 
condemned and sold by a prize court in 
Charleston, S. 0., and the purchasers con- 
veyed her to the claimant Bushby. If this 
were so, of which there is no sufficient proof, 
still, such proceedings would not divest the 
title of the original owner. In the case of 
The Amy "Warwick [supra], this court held, 
that treating the Confederates in some re- 
spects as belligerents was not an abandon- 
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ment of sovereign rights, and by no means 
precluded us from treating them in other re- 
spects as rebels. Most assuredly I shall not 
recognize the Southern Confederates as a na- 
tion, or as having a government competent to 
establish prize courts. No proceedings of 
any such supposed tribunals can have any 
validity here, and a sale under them would 
convey no title to the purchaser, nor would 
it confer upon him any right to give a title 
to others. But it is argued, that, under the 
queen's proclamation, recognizing the Con- 
federates as belligerents, a British court 
would hold a sale to be valid. What the de- 
cision of a British court might be upon that 
question, we do not know, it never having 
been there litigated. But such a decision, if 
made, would be no more binding upon our 
courts than the political views of the British 
government would be upon the president or 
the congress. 

If this second objection were the only mat- 
ter before the court, it is questionable wheth- 
er I ought to entertain or listen to it. If this 
vessel had been arrested on the ocean, with- 
out any reason for supposing she was en- 
emy's property, or infringing belligerent 
rights of the United States, but merely to 
settle a contested title between a citizen of 
the United States and a neutral subject, this 
court would perhaps refuse to go into the 
question of title, and at once restore the ves- 
sel to the person from whose possession she 
had been thus wrongfully taken. A due re- 
gard to the peace of the world might require 
that, in questions of property between citi- 
zens of different nations, the court of one 
of such nations should not acquire jurisdic- 
tion by the wrongful exercise of force upon 
the ocean. But such is not the posture of 
this case. There has been no improper ex- 
ercise of force. There was abundant reason 
for taking this vefeel as enemy's property, 
and bringing her in for adjudication. She 
is rightfully within this jurisdiction, and if 
not condemned as prize, the court should de- 
liver her to the person having the highest 
titie. If, indeed, the question of ownership 
were wholly between foreigners, the court 
might refuse to decide it, as we are not 
bound to exercise jurisdiction merely to set- 
tie controversies between foreigners. But 
we cannot refuse to listen to the claims of our 
own citizens to property legitimately witliin 
our jurisdiction. 

The motion for further proof must be re- 
fused, and the claim of R. G. Bushby be dis- 
missed, and the vessel restored to the claim- 
ants. Maxwell and others, upon what condi- 
tions will be stated hereafter. 

I now proceed to the claim of Bushby & Co. 
to the cargo, made through Applebee, the 
master. This claim embraces all the cargo 
except what belongs to Hewetson, The only 
documents found on board, tending to show 
the ownership of the cargo, are the freight 
list and bills of lading. These concur in 
representing that there were five different 
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shippers; namely, John Senier & Co., Bush- 
by & Co., R. G. Bushby, J. Perrin, Son, & 
Co., and Henry Lafone. 

There is nothing In the evidence to connect 
these claimants, Bushby & Co., with any part 
of the cargo, except that shipped in their 
own name. As to all the shipments, there- 
fore, which appear by the papers to have 
been made by other persons, this claim must 
at once be dismissed- The freight list states 
that Bushby & Co. were the shippere of two 
parcels of saltpetre, one of 634 bags, and the 
other of 702 bags, consigned to order. All 
the other shipments are also consigned to or- 
der. The bills of lading all correspond with 
the freight list, both in the names of the 
shippers, kinds, and qualities of goods 
shipi)ed, and state that they are to be deliv- 
ered to order. 

There are two bills of lading, in which 
Bushby & Co. are the shippers of the above- 
named quantities of saltpetre, to be delivered 
to order. On each bill the name of Bushby 
& Co. is indorsed in blank, and then erased 
by a line drawn through it. There are four 
bills of lading in favor of John Senier & Co., 
all indorsed in blank. The other bills of 
lading— viz., four in the name of R. G. Bush- 
by, one in favor of J. Perrin, Son, & Co., and 
one in favor of Henry Lafone — have no in- 
dorsement upon them. 

From the documents, there is as much rea. 
son to suppose that the several shippers who 
have made no claim were the owners of the 
goods documented in their name, as that 
these claimants were the owners of those 
shipped in their name. It does not appear to 
whom any of them were consigned. No let- 
ter of advice or instructions accompanied the 
cargo except that already mentioned from R, 
G. Bushby to Adderley & Co., and that letter, 
as we have seen, merely said that the master 
would confer with them respecting the cargo, 
and that instructions would be sent by mail. 
This was most extraordinary. Why were 
not instructions sent witli the cargo, render- 
ing it certain that they would arrive when 
needed? Why kept back for a mail-steamer, 
which might be delayed, or never reach its 
■destination? 

The ease of The Flying Fish has already 
been mentioned, in which Mr. Justice Story, 
after referring to the statement of the mas- 
ter, that the invoices and letters had been 
sent by land, says, "This, if true, affords an 
irresistible presumption of the hostile charac- 
ter of the property." Here some papei's ac- 
<;ompanied the cargo, but they gave no infor- 
mation as to the consignee, or the disposition 
to be made of the goods. All this was re- 
served for a conveyance more safe from 
search and inspection. Even the letter that 
did accompany the goods, such as it was, 
was written only by R. G. Bushby, one of 
the apparent shippers, and the ostensible 
owner of the vessel. Neither these claimants 
nor any other shipper sent any instructions 
or communications whatever. Nor does it 



appear that they have ever done so, either 
to any person at Nassau, or to any agent or 
proctor conducting this cause. 

A motion has been filed for further proof 
in relation to the cargo. This motion is by, 
and in the name of, the proctor. It states 
that said shippers, John Senier & Co., and 
Bushby & Co., and R. G. Bushby, and J. Per- 
rin, Son & Co., and Henry Lafone, have ever 
been, and still are, bona fide shippers and 
owners of the cargo, each in the proportion 
standing in their names in the freight l:st on 
file. No claim has been made by, or in be- 
half of, any of the shippers except Bushby & 
Co. and Hewetson. For these Applebee, the 
master, intervened, stating that he was in- 
formed and believes that a passenger was 
the owner of a part, and Bushby & Co. of 
aU the rest of the cargo. And this was sup- 
ported by his test affidavit. The proctor 
now, in his motion, asserts that each and ev- 
ery shipper was the owner of all the goods 
shipped in his name; thus declaring that 
Bushby & Co. never owned any part of the 
cargo except the saltpetre above mentioned. 
In the freight list, R. G. Bushby is the ship- 
per of 600 boxes of soap and 1137 coils of 
rope and other articles. In his letter of the 
23d of August, this same R. G. Bushby, after 
speaking of the vessel, says, with reference 
to the cargo, This does not belong to me, 
but was shipped by various parties; and. 
as ship-owner acting for the interest of all 
concerned, I approve of the course deter- 
mined upon with the saltpetre. Here is a 
distinct disclaimer of the ownership of the 
cargo without reservation of any part. 

He undertakes, merely as ship-owner, to 
sanction the sale made at Boston of the salt- 
petre. Where are Messrs. Bushby & Co., of 
Livei-pool, the alleged owners of the salt- 
petre? Why were they not consulted? If 
they have any real interest in the matter, why 
have they not been heard from, either direct- 
ly or indirectly, since the commencement of 
these proceedings? We do not learn that 
they have, up to this moment, ever made any 
communication whatever to any person, either 
at Nassau or Boston, in relation to this cargo. 
All that has been written respecting it has 
been by R. G. Bushby. His letter of the fif- 
teenth day of May, to Adderley & Co., stated 
that further instruction would be sent by the 
Nassau mail. By the affidavit of Harris, it 
appears that a subsequent letter was sent 
dated the 7th of June, giving some instruc- 
tions as to the vessel, but not a word as to 
the cargo shipped at Liverpool. Nor does it 
appear that any one of the ostensible ship- 
pers has ever made any consignment, order, 
or communication, or manifested any interest 
respecting the cargo. 

The affidavits in support of this motion do 
not set forth any further evidence in support 
of this claim, or state any facts from which 
it may be inferred that any such exists. In- 
deed, not one of the affiants states that he ex- 
pects or believes that any such further proof 
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-can be produced. The difficulties -which en- 
compass this claim seem not to admit of any 
rational solution. No explanation, in any de- 
cree satisfactory, has been offered; and there 
is no' reason «to suppose that any further ma- 
terial evidence can be obtained. 

The motion for further proof must be re- 
fused, and the claim made on behalf of 
Messrs. Bushby & Co. dismissed, and the 
cargo condemned. To prevent misapprehen- 
sion I think proper to say that I do not ques- 
tion that trade may be lawfully carried on 
between one neutral port and another, even 
in goods contiuband of war. However detri- 
mental may be the bringing of such articles 
to the immediate vicinity of the enemy's 
•country so as to facilitate the running of the 
blodiade, still, if the voyage is really to ter- 
minate at a neutral port, it cannot be inter- 
rupted. But if it is not to end there,— if the 
actual destination be to the enemy's country, 
to touch only at the neutral place for the pur- 
pose of facilitating the enterprise by conceal- 
ing the destination as far as possible,— then 
the voyage may be treated according to its 
true character, as one to an enemy's port. 
But that incLuiry is unnecessary here. My 
decision rests entirely upon other grounds. 

It remains only to determine upon what 
conditions the vessel shall be restored to Mas- 
well and others. By Act 1800, c. 14, § 1 
(2 Stat. 16), it is provided that when a mer- 
chant vessel, belonging to any person under 
the protection of the United States, shall have 
been taken by a public enemy, and shall be 
recaptured by a public armed ship of the 
United States, such vessel not having been 
condemned by competent authority before the 
recapture, the same shall be restored to the 
former ownei^s -upon payment of one-eighth 
part of the true value, for and in lieu of sal- 
Tage. The language of this statute is per- 
haps in strictness applicable only to captures 
in an international war. But the analogy is 
■so close, that I think it most proper to adopt 
the rule therein prescribed in the present 
case. By the 4th section of the statute, the 
whole of such salvage is to go to the captors. 
I shall order restoration of the vessel to 
Maxwell and others upon paymeni; to the 
captors, of one-eighth part of the value there- 
of, and of all costs and expenses which they 
have incurred on account of the vessel. 

After the vessel and cargo were condemned, 
SL hearing was had upon the petition of the 
mate and four of the crew of the prize that 
wages and compensation for their detention 
£LB witnesses might be allowed them out of 
the proceeds of the vessel and cargo. 

SPRAGUE, District Judge. The petition- 
■ers are British subjects, and joined the brig 
in Liverpool, under articles to go to Nassau 
and back, the vessel being documented as 
British and under a British flag, with British 
subjects held out as owners and as master. 
There is no evidence that the petitioners knew 



or suspected that these appearances were 
false, when they shipped, or sailed. She was 
captured near Nassau, and has been con- 
demned as enemy's property. The master, 
officers, and crew were brought in and exam- 
ined by the prize commissioners, and these 
petitioners seem to have testified fairly. 

As the capture has been held justifiable, 
the captors are not personally responsible to 
the crew of the prize. Their cMm for wages 
must rest on their lien on the vessel and car- 
go. But courts of prize do not regard' these 
liens in favor of neutrals on prize vessels or 
cargoes- I have asked the counsel for the 
petitioners to find me a precedent for allowing 
wages out of the proceeds of a condemned 
vessel, and he admits that he can find none. 
The claim for wages, therefore, cannot be al- 
lowed against the fund, either on principle or 
authority. If the petitioners engaged on 
board this vessel with knowledge of the fal- 
sity of her assumed neutral character, they 
can expect nothing of the belligerent. If 
they were deceived, they have a claim for 
damages upon the merchants in Liverpool 
who deceived them. 

The other branch of the petitioners' claim 
is for their detention here after the vessel's 
arrival. The law of nations requires captors, 
when they take in a vessel, to send in also the 
master, and some of the crew. They are 
sent in in obedience to the international law, 
as much for the benefit of the owners of the 
property, as of the captors. The failure to 
send them in is cause of grave complaint by 
neutral powers whose citizens may claim a 
vessel or cai'go as their property. It is sup- 
posed that, if the voyage and title are honest, 
such persons may be able, by their testimony, 
to corroborate the documents, or to explain 
any unfavorable appearances. Here again I 
have asked the counsel for the petitioners, if 
a precedent was to be found for allowing 
compensation from the prize fund, in case of 
condemnation, to the crew of the prize, for 
their necessary detention for the purposes of 
the examination. No such precedent has 
been found. In this respect, therefore, as in 
regard to wages, I must disallow, the claim, 
as without precedent, and as not consistent 
with the general principles of prize law. 

But it seems that after the prize commis- 
sioners had completed the examination, and 
there was no longer need to detain the peti- 
tioners for the purposes of this cause, they 
were further detained for more than forty 
days. For this further detention, they claim 
compensation. It is said that this detention 
was by an order from the secretary of the 
navy to the prize commissioners. It must be . 
supposed that the department had sufficient 
reasons for making this order, and for contin- 
uing the detention of the men; but the rea- 
sons do not appear to have been connected 
with any judicial proceedings in this cause. 
The further detention was not at the request 
of the captors, nor was it for their benefit. 
When the petitioners had completed their tes- 
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timony, whicli was fairly given, and turned 
out to be useful to the captors and the gov- 
ernment, this court and the captors had no 
farther coDtrol over them or right to detain 
them. The further detention -was an execu- 
tive act of the government, for its own pur- 
poses. I do not think that I ought to charge 
compensation or damages for this detention, 
upon the captors, or upon the prize fund. To 
charge it on that fund would he to charge it 
upon the captors. 

[This case was affirmed on appeal in Case 
Ko. 15,600.] 
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Case Wo. 8,349. 

LILLBY V. KELSEA. 

[1 MaoA. Pat. Cas. 568.] 

Circait Court, District of Columbia. Jan., 185S. 

[This was an iaterference proceeding between 
Alfred T. Lilley, assignee of Samuel Porter, 
and H. Kelsea, assignor to himself and Henry 
Dunklee.] 

The invention in controversy in this case is the 
same as that involved in the case of Hill v. 
Dunklee [Case No. 6.489]. 

[The case is not reported.] 



Case No. 8,850. 

LILLIBRIDGE v. ADIB. 

[1 Mason, 224.] i 

Circuit Court, D. Rhode Island. June Term, 
1817. 

TVlLI^S — CONSTBUCTIOM — FeE TAI:^,— VESTED RE- 
MAINDER — Ckoss Remainders in Tail — Joint 
Tenancy — ^Tenancy in Common. 

Devise by testator to his wife for life, and 
after her decease to his two daughters, A and E, 
to them, their heirs and assigns; but in case they 
should die without issue, that the same should go 
to, and vest in, their two sisters, C and D, Hdd, 
that the devise to A and B. was a fee tail, and 
not a fee simple, the contingency, upon which 
the limitation was to take effect, not being limit- 
ed to a life in being, but being upon an indefi- 
nite fadure of issue; and that the estate to G 
and D, was a vested remainder, to take effect 
upon the death of both A and B, without issue. 
That cross remainders in tail were to be im- 
plied between A and B. That, at common law, 
A and B would take joint estates for life, with 
several remainders in tail to their issue; but 
by the statute of Rhode Island, it would be 
turned into a tenancy in common, and several 
estates tail in possession vested in them. 
Quaere, whether and D took estates for life, 
or in fee, under the will. 

[Cited in Arnold v. Buffum, Case No. 554.] 

This was a real action, brought by [Gard- 
ner Lillibridge] the demandant, as son and 
heir of Charlotte Lillibridge, deceased, to re- 
cover one undivided foiirth part of a certain 
estate, situate in Providence, There was a 
special count in the nature of a formedon, 
to which the general issue was pleaded. At 

1 [Reported by "William P. Mason, Esq.] 



the trial at November term, 1S16, the parties 
agreed to the following statement of facts: 
That Thomas Sabin, the testator, being sei- 
sed of the demanded premises in fee simple, 
made his win, which is in the case, dated the 
ninth day of August, 1797; and afterwards, 
being seised of the same premises, died In 
August, 1800. And the said will was after- 
wards duly proved and approved on the 3d 
of November, 1800. That after the death of 
said Thomas, Mary Sabin, the wife of the 
testator, entered into, and remained seised 
of, the premises in her demesne as of free- 
hold, with remainder expectant thereon, as 
stated in said will, and af terwai-ds, in Janu- 
ary, 1805, the said Charlotte, the daughter, 
died, leaving the demandant, her son and 
sole heir at law. And afterwards, in June, 
1817, the said Harriet, the daughter, died 
without issue. And in June, 1808, the said 
Mary Sabin, the mother, died. And after- 
wards, in 1815, the said Clementina, who 
was the wife of the said Alexander Adie, 
died, leaving issue by the said Alexander, 
which issue are yet alive. And the said 
Mary Sabin, the daughter, is yet living. And 
after the death of the said Mary Sabin, the 
mother, the said Clementina, and the said 
Alexander Adie entered into the premises, 
and became seised of the same in right of 
the said Clementina; and after her death as 
aforesaid, the said Alexander Adie, the de- 
fendant, remained seised of the premises, 
claiming the same as tenant by the courtesy, 
and the other defendants hold as tenants 
under said Adie. The above statement of 
facts was agreed by the parties to be in the 
natm-e of a special verdict. If the com-t 
thereon should be of opinion, that the plain- 
tlfE was entitled to recover, judgment to be 
entered accordingly; otherwise judgment to 
be entered for the demandants. The material 
clause in the wiU, referred to in the state- 
ment of facts, is as follows: "I give, grant, 
and devise, unto my beloved wife, Mary 
Sabin, all that my lot, where I now dwell, 
with the dwelling-house, store, and wharf 
thereon standing and being, for and during 
the term of her natm-al life; and after her 
decease, to my two beloved daughters, Har- 
riet and Clementina, to them, their heirs, and 
assigns for ever; but In case they should die 
without issue, my will Is, that the same shall 
go to, and vest In, their two sisters, Mary 
and Charlotte." 

Bowen & Searle, for demandant. 
Tristram Burgess, for tenants. 

After argument the case was continued to 
this term for advisement 

Mr. Bowen, for demandant. We conceive 
the plaintiff is entitled to recover the de- 
manded premises, upon the principle, that the 
devise vested an estate in fee simple in Har- 
riet and Clementina, -determinable upon the 
contingency of either or both dying without 
issue; and in that event vesting In Mary and 
Charlotte by executory devise. The first in- 
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Quiry is, what was tlie intention of the tes- 
tator? Tlie second, can this intention be car- 
ried into effect, consistently with the estab- 
lished rules of law? The obvious intention 
of the testator we conceive to be, that in case 
either or both of the first devisees died with- 
out issue living at their death, the estate of 
the one or of both so dying should go over 
to Mary and Charlotte. He clearly did not 
mean, as is insisted by the demandant, that 
Harriet or Clementina should take the part 
of her, who happened to die first without 
issue, as joint tenant; because if such had 
been his intention, he would have so ex- 
pressed it By the common law, perhaps, 
the devise to Harriet and Clementina, to 
them, their heirs, and assigns, without more, 
would have created a joint tenancy; but the 
subsequent clause, "if they should die with- 
out issue, that the same shall go to, and 
vest in, their two sisters, Mary and Char- 
lotte," du-ectly overthrows this principle. 
Our statute, also (Laws B. I. p. 272, § S), de- 
cides this point, and undoubtedly makes it a 
tenancy in common. It will not do for the 
demandant to contend, that the statute was 
not passed at the date of the will, for the 
same construction must be put upon the 
will as at the testator's death. Goodman v. 
Goodright, 2 Burrows, 878. The statute was 
passed in 1798, and the testator died in 
1800; and the statute extends to all cases, 
where the estate had not then actually vest- 
ed. The cases cited all show, that Harriet 
and Clementina took a fee simple contingent; 
and that the devise over is a good executory 
devise. Thus in the case of Hughes v. Sayer, 
1 P. Wms. 534, where there was a devise over 
to the survivor, in case either devisee died 
without children, it was held, that the testa- 
tor meant a dying without children living 
at the death of the parent, and consequently 
that it was a good executory devise. In PeUs 
v. Brown, Cro. Jac. 590, there was a devise to 
Thomas and his heirs for ever, paying to 
his brother Richard twenty pounds at the 
age of twenty-one, and if Thomas died with- 
out issue, living William, then William 
should have the lands. The words "living 
William" probably had some influence at that 
time, in deciding the case; but we submit 
that from the current of authorities, with- 
out this limitation, the words "dying with- 
out issue" would have been properly con- 
strued, not an indefinite failure of issue, but 
a dying without issue living at the death of 
the first takex-. And in direct afla^rmance of 
this principle, in Porter v. Bradley, 3 Term 
B. 143; Wilkinson v. South, 7 Term B. 555,— 
Lord Kenyon says, "If indeed the first 
words, 'leaving no issue,' had been used, 
they, according to the opinion of Lord Mans- 
field, in Forth v. Chapman, [infra], must be 
restrained to leaving issue at the time of his 
death." Lord Kenyon again observes, in Boe 
V. Jeffery (7 Term B. 589), "This question, in 
this and similar cases is, whether, from the 
contest of the will we can collect, that where 
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an estate is given to A, and his heirs for 
ever, but if he die without issue, then over, 
the testator meant dying without issue living 
at the death of the first taker." These are 
the leading cases on this subject in the Eng- 
lish books, and we find their principles have 
been adopted by some of the most distin- 
guished state courts in this country. Fosdick 
T. Cornell, 1 Johns. 410; Jackson v. Blanshan, 
a Johns. 292; Jackson v. Staats, 11 Johns. 
348; Richardson v. Noyes, 2 Mass. 36; Bay 
T. Bnslin, 2 Mass. 554. Kent, Justice, in 
Jackson v. Blanshan, says, that in Fosdick 
V. Cornell the Court reviewed the leading 
authorities, and held that the devise over 
was a good executory devise, and that the 
true construction was, a devise over to take 
effect on failure of male issue during the 
life of the first taker. That devise too con- 
tained the technical words ""heirs male of 
their bodies." 

^Ye are aware of the rule, that an executory 
devise shall be void, if it be not limited to 
take effect within a life or lives in being. 
But- we conceive, that the limitation over is 
to take effect within the time above described. 
The authorities referred to decisively show, 
that an indefinite failure of issue was not 
intended. Indeed, since the case of Pells v. 
Brown, but few, if any, cases can be found 
to support the technical rule, that dying with- 
out issue means an indefinite failure of issue. 
Courts have seized the slightest circumstan- 
ces to prevent its- operation, when it would 
evidently go to defeat the intention of the 
testator. There is another principle which 
will, probably, be urged by the defendant, 
viz. that if a contingent estate be limited 
to depend upon a freehold, which may sup- 
port a remainder, it shall be construed a re- 
mainder and not an executory devise. This 
is not in our way, because here was a life 
estate first given to the widow with a fee 
after it and the contingent limitations de- 
pend, not on the life estate, but the fee. 
Nor is this principle immutable, where the, 
intention of the testator conti-adicts it. 
Again: This contingent estate cannot take 
effect, as a remainder, if the first devise is a 
fee simple, with a limitation in fee to Mary 
and Charlotte, because it would be limiting 
a fee upon a fee, contrary to the common 
law, which gives birth to remainders; but 
may be done by an executory devise, as a 
testamentary disposition. Again: There can 
be no doubt, that the ulterior devise over is 
as extensive as the antecedent one, although 
there are no express words of inheritance. 
The testator gave a fee to the first devisees, 
and he intended the same, in a certain event, 
should go to, and vest in, the last. We have 
not touched the doctrine of estates tail, be- 
cause the defendant put the case expressly 
upon the ground of a joint tenancy. If he 
changes his position, we pray an opportunity 
to answer and amend our declaration accord- 
ingly. 
TrisU'am Burgess, for tenant, contended. 



LILLIBRIDGE (Case No. 8,350) 



[15 Fed. Cas. page bh-lj 



first Clementina and Harriet are joint ten- 
ants, and therefore, Clementina, being sur- 
vivor, taltes all. To prove joint tenancy, see 
Blackstone on that title. 2 Bl. Comm. 179. 
There are no restrictive words in the will. 
They ha\:e one interest, commencing at one 
time, by one title, and held by one possession. 
But the statute of the state is objected. This 
statute was made after Sabin made his will, 
though before his death; if therefore he uses 
the words, which, at the time of making the 
will, would convey a joint tenancy, the words 
ought now to be so construed. The words 
"to them, their heirs and assigns for ever," 
always conveyed a joint tenancy. But the 
statute says, that if from the words of the 
will it appears to be the intention of the 
party, that the lands should be holden in 
joint tenancy, they shall be so holden. Now 
if it appears by the will, that the testator in- 
tended, that other pai-ts of the estate should 
be held as a tenancy in common, we must 
conclude he did not intend this should be so 
holden. The will was written by a profes- 
sional man. Seveml devises are made to 
several devisees, "to them, their heirs and 
assigns for ever," with these words added, 
"to be equally divided between them." These 
words cut oS. survivorship, and reduce a joint 
tenancy to atenancy in common. King v. Rum- 
ball, Cro. Jac. 44S; 3 Coke, 39; 3 Mod. 209. 
The words "equally to be divided," being used 
in other devises in the will, and not in the 
devise to Clementina and Harriet, it is mani- 
fest, from the words of the will, that the 
testator intended the devise to Clementina 
and Harriet should be a joint tenancy, and 
not a tenancj' in common. The words of the 
devisee are very technical, viz. "All that my 
estate," &c. The subject of the devise is one, 
"to them, their heirs," &e.; the object is one, 
viz. "them, their heirs," &c. expressly; and 
no implication of law can divide the estate, 
and give a part of it to the plaintiff, as heir 
at law of Charlotte. But if it be not a joint 
tenancy in Clementina and Harriet, it must 
be in them an estate tail; for though the 
words "to them, their heirs and assigns for 
ever," are used, yet in the condition, heirs 
seem to be restricted, by the words "issue 
of," to heirs of their bodies. Davie v. Stevens, 
Doug. 321; Wood v. Baron, 1 East, 259; 
Ci-uise, 278, § 20; Fearne, Exec. Dev. 350. 
If Clementina and Harriet took estates tail 
by the devise, then they also took cross re- 
mainders. Dyer, 303, 330; Chadock v. Cow- 
ley, Cro. Jac. 695; Holmes v. Meynel, T. 
Eaym. 452; Wright v. Holford, Cowp. 31; 
Swinb. Wills, 172; 4 Leon. 14. But if Clem- 
entina and Han-iot took cross remainders, 
then the plaintiff cannot take, until the 
deaths of Clementina and Han-iet and all 
their issue. In the case of Wright v. Hol- 
ford, it is said, that a limitation over in 
default of all the issues creates cross re- 
mainders. But the present plaintiff claims 
under the clause, "but in case they (Clemen- 
tina and Harriet) should die without issue. 



my will is, that the same shall go to, and 
vest in, their two sisters Mary and Charlotte." 
If. therefore, Clementina and Harriet do not 
take estates tail with cross remainders, nor 
take as joint tenants, they take fee simple 
estates; and the devise over to Mary and 
Charlotte is an executory devise, to take ef- 
fect on failure of issue of both Clementina 
and Harriet. But a devise executory to take 
effect after a dying without issue is void. 
Pearne, Exec. Dev. 11,321; Lee's Case, 3 Leon. 
Ill; Tilbury v. Barbut, 3 Atk. 617; Moore v. 
Parker, 1 Ld. Raym. 37; Id., 4 Mod. 316; 
Pearue, Exec. Dev. 363, 364, 336; Goodman v. 
Goodright, 2 Burrows, 873. There cannot be 
an executory devise after an indefinite failure 
of issue. But if this be not void, as an exec- 
utoi-y devise, yet the estate cannot vest in 
Mary and Charlotte, until the event has hap- 
pened on which it is limited to them, viz. the 
dying of Clementina without issue, ana Har- 
riet without issue, that is, both of them, not 
one only. They have not so died, and there- 
fore Slary and Charlotte, or their heli-s, can- 
not now take. Swinb. Wills, 173, 

Searle, in reply, for demandant It is con- 
tended, that the two first devisees took as 
tenants in common. Our statute imposes on 
this devise a constniction of a tenancy in 
common, unless a clear and manifest inten- 
tion appears to the contrarj\ And surely 
nothing of the kind appears in the will. For 
although, in a subsequent devise, a tenancy 
in common is expressly given, yet it is in a 
distinct clause from the one in question, and 
I doubt whetlier it can be used legally to aid 
in the construction of it Different clauses, 
or devises in a will may be used to explain 
each other, but in cases only, where the dif- 
ferent clauses relate to the same devises, or 
the same subject matter. Besides, it is not 
presumable, that, the testator dictated the 
phraseologj^ in the clause, especially the tech- 
nical words used in the latter; and if he did 
dictate the technical words, it is presumed 
he would have dictated technical words in 
relation to the first clause, if he had intended 
a joint tenancy. It cannot be presumed, there- 
fore, that either the testator or the scribe had 
any idea, that the language of the last de- 
vise would or could affect the constniction of 
the first devise, and it ought not of course, 
to affect it. No part of the will can be called 
in to aid this particular devise as to this point, 
and it must therefore, be decided by the rules 
of law; and our statutes settle it beyond all 
doubt to be a tenancy in common in Harriet 
and Clementina. This construction is, I think, 
confirmed by reflection. The testator no doubt 
supposed, that this was a very liberal pro- 
vision for both of those daughters, and their 
families, and it is not presumable, that he 
could intend, that one should have a pro- 
vision, which is large and liberal for both. 
If half was sufficient for one, while both 
lived, it would be equally so, when the other 
was dead. It cannot fairly be presumed, that 
the testator intended entirely to disinherit the 
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children of the daughter, who might die; for al- 
though on the having of issue the fee simple 
was in such deceased daughter, yet the testator 
clearly contemplated a benefit thereby to the 
children such daughter might leave. He sup- 
posed, that if his daughter left a fee simple, 
her children might directly or indirectly he 
benefited by it, and their mother Tvould be 
able to provide for them. And although they 
took nothing from him, yet they might take 
from her. And hence he limited the fee sim- 
ple to her on the contingency of her having 
issue, indicating veiy clearly to my mind, an 
expectation, that the sui-viving children might 
be benefited, as their mother's heii-s, by means 
of the devise to her. It cannot therefore fair- 
ly be presumed, that he intended the first 
devisees should take as joint tenants; for 
if they did, the survivor would take the 
whole, although the deceased sister had left 
a large number of children. But it was, as 
before stated, evidently his idea and inten- 
tion, that if the deceased sister had children, 
she should have an estate in fee simple, from 
which she would have it in her power to pro- 
vide for them. It is contended on the other 
side, that admitting the two first devisees 
took as tenants in common, yet the second 
devisees cannot take the deceased sister's 
half. That before the devise over can take 
any effect in all, both the first devisees must 
die leaving no issue. This is a preposterous 
construction; and if it be a sound one, the 
deceased sister's half might have been in 
abeyance fifty years, waiting the event of the 
sm'vivor's death without issue. And if she 
died leaving issue, it seems, that this half 
would have been undisposed of by the will, 
and remained as an intestate estate, and 
descended to all his ,heirs at law, some of 
whom it is veiT evident he never intended 
should have any part of this estate. The sur- 
vivor could not take as tenant in common, 
and the second devisees could not take, as 
the survivor left issue. Surely there can be 
no foundation for such a construction. The 
testator clearly intended to dispose of all his 
estate, and by the will has legally disposed 
of all of it And he has disposed of the es- 
tate in question among his four daughters, 
intending that the two several devisees should 
take all or lialf, or none, according to the 
contingency of the first devisees, or either 
of them, dying leaving no issue. The only 
just exposition of the devise is, to construe 
it distributively throughout, viz. He gives his 
two daughters, Harriet and Clementina, the 
estate as tenants in common; but if they, or 
either of them, die leaving no issue, then the 
share of such as so die leaving no issue, is to 
pass over immediately to the second devisees 
by way of executoiy devise. 

STORY, Circuit Justice. Upon the facts in 
this case several important points have aris- 
en; and as every question, touching the na- 
ture arid effect of devises of real estate, ma- 
terially affects the title of purchasers, we 
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have taken time to consider them. In no 
branch of the law is a more cautious ex- 
amination of authorities necessary; and in- 
deed in no branch are the principles more 
generally built upon artificial and technical 
reasoni5g. It is quite another consideration, 
whether these principles were originally the 
most correct or equitable, that could hav.e 
been adopted. It is sufiicient, that they are 
now incorporated into the law, and cannot 
be separated from it without shaking the 
very foundations of all landed titles. We 
are at liberty in last wills and testaments 
to effectuate the intention of the testator, if 
by law it can be done. But in ascertain- 
ing what that intention is, the construction, 
which has been put upon like words, and 
the artificial rules, by which it is sifted and 
fixed in the authorities, are to be our in- 
flexible guides, where they distinctly and 
pointedly apply. We are not permitted to 
indulge in conjectures, however plausible, 
as to the private intention of the party, when 
the law has already pronounced its own 
mode of investigating and deciding it. 

The first question is, what is the nature 
and qualitj'- of the estate taken under the 
devise by the daughters of the testator, Har- 
riet and Clementina? Is it an estate tail, or 
a fee simple? Is it a joint tenancy, or ten- 
ancy in common? The testator, after de- 
vising a life estate in the lands in contro- 
versy to his wife, devises it, "after her de- 
cease, to his two beloved daughters, Har- 
riet and Clementina, to them, their heirs 
and assigns for ever." If the will had stop- 
ped here, thei*e would have been no ques- 
tion, that the daughters took a fee 'simple. 
But the testator adds, "but in case they 
should die without issue, my will is, that 
the same shall go to, .and vest in, their two 
sisters, Mary and Charlotte." 

It was supposed at thp argument, that the 
words "if they should die without issue" 
did not mean a general failure of issue at 
an indefinite period of time, but a failure 
at the death of the first takers, or one of 
them. If this be the legal import of the 
words, it will certainly add some weight to 
the argument, that they do not operate to 
abridge the absolute fee given by the previ- 
ous clause; for then the limitation over be- 
ing to take effect, if at all, upon the death 
of a person in esse, might clearly be good, 
as an executory devise. Pearne, Exec. Dev. 
352; Pells v. Brown, Cro. Jac. 590; Good- 
title V. Wood, Willes, 211, and other cases 
cited in Lippett v. Hopkins [Case No. 8,380]; 
Doe V. Wetton, 2 Bos. & P. 324; Jackson 
V. Staats, 11 Johns. 337. If, on the other 
hand, these words are to be construed as 
referring to an indefinite failure of issue, 
then, unless the estate be in tail only, the 
limitation over will be on a contingency too 
remote, and consequently void. Fearne, 
Exec. Dev. 322; Denn v. Shenton, Cowp. 
'410; Chadock v. Cowley, Cro. Jac. 695; Brice 
V. Smith, Willes, 1; Comyn, Dig. "Devise," 6, 
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and cases cited in Lippett v. Hopkins [su- 
pra]; 6 Cruise, Dig. "Devise," c. 17, § 22, 
etc.; Id. e. 18, § 17, etc. The general prin- 
ciple to be extracted from the authorities 
is, that the words "dying without issue," 
in reference to freehold estates, are to be 
construed an indefinite failure of issue, un- 
less there be something in the context, which 
manifestly confines the sense to a definite 
period of time. In respect to terms of years, 
and other personal estate, courts have very 
much inclined to lay hold of any words to 
tie up the generality of the expression "dy- 
ing without issue," and confine it to dying 
without issue living at the time of the per- 
son's decease. But in respect to freeholds, 
the rule has been rigidly enforced, and rare- 
ly broken in upon, unless there were strong 
circumstances to repel it Fearne. Exec. 
Dev. 357, 361 (Butler's Ed., 471, 476); Orooke 
V. De Vandes, 9 Ves. Jr. 197; Dansey v. 
Griffiths, 4 Maule & S. 61. The cases of 
Porter v. Bradley, 3 Term R. 143, and 
Roe V. Jeffery, 7 Term R. 589, have gone a 
great way; but they turn on distinctions, 
which though nice, clearly recognise the 
general rule. In the first case, the devise 
was "to my son A and his heirs and as- 
signs, and in case he should happen to die, 
leaving no issue behind him, then to my 
wife B during her widowhood, and after her 
decease or marriage, to my son C, his heirs 
and assigns for ever." Great stress was 
laid upon the words "leaving no issue be- 
hind him," and upon the circumstance of 
there being a life estate to B, as confining 
the contingency to the death of A; and the 
court held, that A took a fee, and that the 
devise over was a good executory devise. In 
the last case, the devise was "to my grand- 
son A, and his heirs for ever, but in case 
A should depart this life and leave no is- 
sue, then the premises should return unto 
his granddaughters B, 0, D, or the survivor 
or survivors of them, to be equally divided 
betwixt them, share and share alike," The 
court held, that A took a fee, and that the 
executory devise over was good, the con- 
tingency being confined to a life then in 
esse. Great stress was laid upon the cir- 
cumstance, that the granddaughters were 
then living, and only took estates for life. 
If the estates over in this last ease had been 
in fee, it seemed admitted, that the other 
words would not have pointed to any other 
period than an indefinite failure of issue; 
and consequently to support the limitation 
over it must have been held, that A took 
an estate tail only. In the case now before 
the court, assuming that the devise over to 
Mary and Charlotte was in fee, there is not 
the slightest circumstance, from which we 
can infer, that the testator intended, that it 
should take effect (if at all) only upon the 
failure of issue at the death of the first dev- 
isees. In this view, it falls completely 
within the authorities, which pronounce the 
limitation over to be upon a general and 
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indefinite failure of issue. I need not re- 
cite these authorities; they are numerous, 
and so pointed, that it is impossible to make 
any solid distinction. See authorities cited; 
Lippett V. Hopkins [Case No. 8,380]; Fearne, 
Exec. Dev. 322, etc. (Butler's Ed., 444); 6 
Cruise, Dig. "Devise," c. 17, § 22, etc.; Id. c. 
18, <§ 17; Denn v. Shenton, Oowp. 410; Ten- 
ny V. Agar, 12 East, 253; Dansey v. GrifBths, 
4 Maule & S. 61. On the other hand, assum- 
ing that the devise over gave life estates 
only to Mary and Charlotte (a construction, 
which puts an end to the demandant's 
claim), it does not follow, that the previous 
estate is at all events to be held a fee sim- 
ple. That is only one circumstance, from 
which an intent to limit the contingency to 
the death of the first devisee may be in- 
ferred; but it is not decisive as to the extent of 
the estate previously devised; for such a con- 
tingency may as well be limited upon an 
estate tail as an estate in fee. Spalding 
V. Spalding, Cro. Car. 185, and cases cited; 
Lippett V. Hopkins [supra]; Pearne, Exec. 
Dev. 308. 398. In Porter v. Bradley. Lord 
Kenyon said, "If the devise had been, and 
in case he (A,) shall die without heirs, then 
over," it would have given to A an estate 
tail. Yet in that ease there was a subse- 
quent limitation on failure of A's issue to 
the testator's widow for life. So in Webb 
V. Hearing, Cro. .Tac. 415, the devise was 
"to A, my son, after the death of my wife, 
and if my three daughters, or either of them, 
do outlive their mother, and A, their brother, 
and his heirs, then they to enjoy the same 
for term of their lives;" and it was held, 
that A took an estate tail only. See, also, 
Tyte V. TVillis, Cas. t. Talb, 1; Forth v. 
Chapman, 1 P. Wms. 663; Roe v. Scott, 
Pearne, Exec. Dev., note by Powell, p. 363. 
It may also be admitted, as is asserted by 
the late learned air. Peavne,~Fearne, Rem. 
376 (Butler's Ed., 488),— that though an execu- 
tory devise in tail, or in fee, to one in esse, 
after a dying without issue, is void; yet that 
an executory devise for life to one in esse, 
to take place after a dying without issue, 
may be good; because in the latter case the 
future limitation being only for the life of 
one in esse, it must necessarily take place 
during that life, or not at all; and therefore 
the failure of issue in that case is con- 
fined to the compass of a life in being. But 
it by no means follows from this admission, 
that every such limitation over for life is to 
be construed an executory devise; for an es- 
tate for life may well be lijaited to take ef- 
fect after an indefinite failure of issue, in 
which ease it is a mere vested remainder 
for life, after an estate tail. Pearne. Rem. 
148 (Butler's Ed., 215, etc.). What, there- 
fore, shall be the effect of a limitation over 
for life to one in esse after a previous es- 
tate devised, which may be either an estate 
in fee, or in tail, depends upon the con- 
text and intention of the testator, to be col- 
lected from the whole will. It may be ei- 
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tlier a regular remainder, or an executory de- 
vise, as the intention of tlie testator may 
lie best answered. 

Upon a full consideration of tliis will, I am 
of opinion, tJiat Harriet and Clementina took 
estates tail only, and that the devise over to 
Slary and Charlotte is a technical remainder, 
either for life, or in fee, and not an executory 
devise. In my judgment, the testator intend- 
ed the devise over to take efEect upon the 
regular determination of the preceding estate, 
whenever it should happen, and not merely 
upon the event of its happening at the death 
of the first devisees. It is clearly setfled, 
that though after a limitation to A and his 
heirs, a devise over to a stranger, after a 
dyhig without heirs, is void, as being too re- 
mote; yet that if such devise over be to a 
person, who is a relation of, and capable of 
being a collateral heir to, the first devisee, in 
that ease the first devisee takes only an es- 
tate tail; because the limitations over to a 
collateral heir shows, that lineal heirs only 
could have been intended by the testator. 
Feame, Exec. Dev. 350 (Butler's Ed., 466); 
Porter v, Bradley, 3 Term R. 143; Parker v. 
Thacker, 3 Lev. 70; Brice v. Smith, "Willes, 1; 
Morgan v. Griffiths, Cowp. 235; Preston v.Fun- 
nell, Willes, 165; Goodright v. Goodildge, Id. 
370. But if in such a case the devise over be 
after a dying without issue, there the word 
"issue" clearly qualifies the meaning of the 
preceding word "heirs," and will reduce the 
first estate to a fee-tail, whether the devise 
over be to a stranger, or to a collateral heir. 
Denn v. Shenton, Cowp. 410; Chadock v. Cow- 
ley, Cro. Jac. 695; Brice v. Smith, Willes, 1; 
Comyn, Dig. "Devise," note 5; Lippett v. Hop- 
kins tsupi*a], and cases there cited. These 
eases completely govern all cases, where the 
limitation is upon an indefinite failure of is- 
sue, and that as weU, when the estate over 
is for life, as in fee. Porter v. Bradley, 3 
Term R. 143; Webb v. Hearing, Cro. Jac. 415; 
Tyte V. WUlis, Cas. t. Talb, 1; Forth v. Chap- 
man, 1 P. Wms. 663; Roe v. Scott, Pearne, 
Exec. Dev. 363, note by Powell; Tilbury v. 
Barbut, 3 Atk. 017; Tenny v. Agar, 12 East, 
253; Dansey v. Griffiths, 4 Maule & S. 61. In 
the present case, there is no intent appearing 
to make the words carry any other sense, than 
what they import at law, viz. an indefinite 
failure of issue. If so, then the estate in the 
first devisee is clearly an estate tail. This 
Interpretation will be conclusively established, 
if cross remainders are to be implied between 
Harriet and Clementina, and the devise over 
Is to take effect only upon the death of both 
of them without Issue, a point, which it now 
becomes necessary to consider. The devise 
over, is, "in case they (Harriet and Clemen- 
tina) should die without issue, then my wUl 
Is, that the same shall go to, and vest in, 
their two sisters, Mary and Charlotte." It 
Is argued, that Harriet and Clementina take 
as tenants in common, and not as joint ten- 
ants; and that the devise over ought to be 
construed to take effect upon the death of 



either of them without issue, as to the moiety 
of the party so dying. 

At common law, if the first devisees took 
a fee simple, the estate would clearly bo a 
johit tenancy in fee (Co. Litt. p. 181, § 277); 
and if a fee tail, then they would be joint 
tenants for life, with several estates tail 
(Co. Litt. pp. 182, 184, § 283; 2 Vern. 545; 
Pearne, Rem. 27). But the statute of Rhode 
Island of 1798 (page 272, *§ 8) has altered the 
common law in this respecc, and declared 
all such estates shall be estates in common, 
unless it shall be expressly declared, or shall 
manifestly appear to be the intention of 
the partj^ that the estate should be joint and 
not in common. There is no such express 
declaration or manifest intention in this 
will, and therefore it must be held, that the 
first devisees took as tenants in common. 
It does not, however, follow that the devise 
over is to take effect upon the death of 
either of the devisees without issue, as to 
her moiety; for the language of the testator 
is, "if they shall die," not if "either of them 
shall die," then over to Mary and Charlotte. 
It is argued, that this is the necessary con- 
struction, because otherwise the estate as to 
one moiety might be in abeyance for fifty 
years, if one sister or her issue should so long 
survive the other sister and her issue. This 
supposed difficulty, however, could npt occur, 
except upon the supposition, that the first dev- 
isees take in fee simple, and the limitation 
over is an executory devise; for if they take 
a fee tail only, then cross remainders in tail 
may well be implied between them, with a 
subsequent remainder to Mary and Charlotte. 
And I am clearly of opinion, that cross re- 
mainders in tail are to be implied between the 
first devisees. This construction comports 
with the language of the wiU, and the ap- 
parent intention of the testator, and stands 
confirmed by indisputable authorities. In 
Holmes v. Meynel, T. Jones, 172, PoU. 425, 
and T. Raym. 452, the devise was, in effect, 
to my two daughters, A and B, and their 
heirs equally to be divided betwixt them; and 
in case they should happen to die without is- 
sue, then to my nephew C, and his heirs male, 
&e. A died without issue, B smviving, and 
the question was, whether C was entitled to a 
moiety of the land; and the court held, that 
he was not, and that upon the words of the 
will an estate tail in remainder was given 
to B by implication. This case is in all ma- 
terial respects like the present, and has been 
uniformly recognised as law. It is supported 
by a series of inodern decisions, which, so 
far from narrowing the implication as to 
cross remainders, have uniformly enlarged 
every presumption in their favor. Wright 
V. Holford, Cowp. 31, 6 Brown, Pari. Cas. 
156, etc.; Phipard v. Mansfield, Cowp. 797; 
Atherton v. Pye, 4 Term R. 710; 1 Saund. 
185, note 6; Watson v. Poxon, 2 East, 36. 

Upon the whole, my opinion is, that Harriet 
and Clementina took estates in fee tail in 
the demanded premises, with cross remain- 
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ders in tail to eaeh in the moiety devised to 
the other, and an ultimate remainder in the 
whole to ilaiy and Charlotte. The only- 
doubt, that has ever occurred to me, was 
upon the construction, that Mary and Char- 
lotte took life estates only; for if they take 
in fee, there is nothing on which to hang a 
reasonable doubt; and if they took life estates 
only, the present demandant can have no ti- 
tle to recover. 

\\1iether Mary and Charlotte took an estate 
of inheritance or not, it is unnecessary to de- 
cide. To pass an estate of interitance by a 
will, there must be express words of limita- 
tion, or words tantamount. Eight v. Sirip- 
botham, Doug. 759. ilany of the devises, 
which have been held to pass life estates only, 
seem much more strongly to point to a fee 
than the present. "Woodward v. Glasbrook, 
2 Yern. 38S; Pettywood v. Cook, Cro. Eliz. 52; 
Hawkins' Case, 2 Leon, 129; Roe v. Holmes, 
2 Wils. 80; Roe v. Jeffeiy, 7 Term R. 589; 
Foster t. Romney, 11 East, 594; Denne v. 
Page, Id. 603, note; Roe v. Daw, 3 ilaule & S. 
518; Doe v. Pearce, 1 Price, 353; Paice v. 
Archbishop of Canterbury, 14 Ves. 364; Hay 
V. Earl of Coventiy, 3 Term R. 83; Doe v. 
Allen, 8 Term R. 497; Comyn, Dig. "Devise," 
note 7; Clayton v. Clayton, 3 Bin. 476. Let 
judgment be entered, that the demandant 
take nothing by his writ. 



Case No. 8,351. 

LILLIE v, REDFIELD. 

[4 Blatchf. 41.] 1 

Circuit Court, S. D. New York. April 21, 1857. 

CusTosis Duties— INVOICE Valuation — Fraud in 
Valuation— CouRECTiox op Ekkob. 

1. Semble, that the proviso which eonchn^tis the 
8th section of the tariff act of July 30, 184G (9 
Stat. 43), was not repealed by the act of March 
3, 1851 (9 Stat. 629), and that such proviso ap- 
plies to entries made without any increase in the 
valuation given in the invoice, as well as to 
those in which an addition "has been made to 
the invoice under the provisions of that section. 

2. Where a fraud was committed on an im- 
porter of segars. by the manufacturer of them, 
by invoicing them erroneously as to their grades, 
and the duties were deposited on the valuation 
in the invoice, and the government appraisers de- 
cided that the fraud had been committed, and 
that the invoice should be reduced accordingly, 
biit the collector refused to permit the reduction, 
because the secretary of the treasury, after cor- 
respondence on the subject, would not authorize 
it, and exacted duties on the invoice value, and 
the entries were then adjusted and liquidated un- 
der a protest annexed to a copy. of the appraisers' 
report setting forth the error in the grades, the 
protest referring to the report and the corre- 
spondence: Held, that the collector ought to 
have allowed the error to be corrected, and that 
the protest was sufficient, and was made in 
time. 

This was an action [by Benjamin H. Lillie 
and others] against [Heman H. RedfieldJ 
the collector of the port of New York, to re- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by pei-niission.] 



cover back an alleged excess of duties ex- 
acted on certain entries of segars, of various 
brands and different gi-ades, which had been 
procured under a contract, and were in- 
voiced as of first, second, and third grades. 
The duties were deposited on the valuations 
in the invoices. On an examination of the 
segai-s, it was discovered that they had been 
fraudulently invoiced by the manufactm-er, 
seconds being invoiced as firsts, and thirds as 
seconds. It was proved that there was no 
difficulty in determining the different grades. 
The government appraisers, after this fact 
was called to their attention, decided that 
seconds had been invoiced as firsts, and 
thirds as seconds, and that the invoices 
should be reduced accordingly. The jury 
found a verdict for the plaintiffs. 

John S. McOuUoh, for plaintiffs. 

John McKeon, Dist. Atty., for defendant. 

HALL, District Judge. I am not prepared 
to say that the counsel for the plaintiffs 
in this ease is right in supposing that the 
proviso which concludes the Sth section of 
the tariff act of July 30, 1846 (9 Stat. 43) 
was repealed by the act of March 3, 1851 
(9 Stat. 629.) On the contrary, I am strongly 
inclined to the opinion that the proviso re- 
ferred to is in full force. I am also quite- 
clear, that the proviso applies to entries 
made without any increase in the valuation 
given in the invoice, as well as to those in 
which an addition has been made to the- 
invoice under the provisions of that section. 
I do not, however, intend to decide these- 
questions, as I do not deem it necessary to- 
do so in the present case. 

I regard the evidence in this case, and the 
finding of the jury, as sufficient proof that 
there was a fraud committed upon the im- 
porters, by a mis-description, in the invoices,, 
of the goods intended to be, and in fact, 
entered; and I am of the opinion that, when 
this fraud was discovered, it was the duty 
of the collector to correct the assessment of 
duties accordingly. The grades are matters 
of description. If, under like circumstances, 
coffee had been invoiced as best Java coffee, 
when it was in fact a low grade of St. Do- 
mingo coffee, woi-th not more than half the- 
price of the former, and had been honestly 
entered according to the invoice, but, before 
the duties were liquidated, it had appeared, 
that, through error or fraud on the part 
of the foreign merchant, the importer had 
entered it by a wrong description, and at 
double its fair dutiable value, I think the 
importer would have had a right to demand 
that the duties should be assessed upon it as- 
St. Domingo coffee, and only at its fair duti- 
able value. Certainly, if the invoice was of 
"pure white lead," and by error or fraud, the 
article actually entered was "whiting," of 
half the value, it would hardly be contended, 
that the proviso referred to should conclude 
the importer. I can see no real difference- 
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In the eases, for the grades are a necessary- 
part of the description of the article invoiced. 
I see no reason for rejecting the plaintifiE's 
claim. 

The protest was annexed to a copy of the 
appraisers' report or statement, which set 
forth this eiTor in the grades, and it re- 
feiTed to that statement, and to the cor- 
respondence between the plaintiffs and the 
secretary of the ti-easuiy. It must, I think, 
be considered 'sufficient. Indeed, no objec- 
tion was taken to the form of the protest, 
but it was insisted it was not made in 
time. Under the case of Marriott v. Brune, 
9 How. [50 U. S.] 619, it was in time. The 
matter was for a long time in negotiation 
after the deposit or advance of the duties 
claimed, and the collector, as appears from 
the correspondence, was apparently .willing 
to correct the error, if he could do so under 
the authority of the secretai-y of the treas- 
ury. This authority was refused, after 
which, as the case states, "the said entries 
were adjusted and liquidated on the 13th 
of September, 1855," and after the protest 
had been made. The plaintiffs must have 
judgment on the verdict, the amount to be 
adjusted at tlie custom-house. 



Case ITo. 8,35S. 

The LILLIE MILLS. 

[1 Spr. 307; i 18 Law Kep. 494.] 

District Court, D. Massachusetts. Nov., 1855. 

MAniTijiE Lies'— Supplies — Pdrsished in Hosie 
Pout — Reasonable OppoiiTUXiTr to Enforce. 

1. By the general maritime law, there is no 
lien upon a vessel for supplies in her home port. 

2. The lien which attaches to a vessel for sup- 
plies furnished wjiile in a foreign port, continues 
as against bona fide purchasers and attaching 
creditors, without notice, only until the furnish- 
er has had a reasonable opportunity to enforce it. 

[Cited in The D. M. French, Case No. 3,938; 
The Dubuque. Id. 4,110; The Artisan, Id. 
567; The Bristol, 11 Fed. 1G3; Re Wright, 
16 Fed. 483; Nesbit v. The Amboy, 36 Fed. 
926; The Lyndhurst, 48 Fed. 840.] 

3. The lien does not necessarily continue until 
the vessel has returned to the place at which the 
supplies were furnished. 

This was a suit in rom, for supplies fur- 
nished for the brig Lillie Mills, in March, June, 
and October, 1853. The libel was filed Octo- 
ber 12th, 1855. It appeared in evidence, that 
the brig was built at St. Mary's, Florida, in 

1853, was registered there, and that port con- 
tinued to be her home port, until October, 

1854, when she was registered in Portland, 
Maine. A large portion of the claim was for 
articles furnished while the vessel was build- 
ing at St. Mary's, or before, she left her home 
port, for the first time. And as to all this 
portion of the da'm, the respondent contend- 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



ed that it never constituted a lien upon the 
vessel. It further appeared, that in October, 
1853, the vessel was in the port of New York, 
the residence of the libellant, who then fur- 
nished her with a portion of the supplies now 
sued for. Since these supplies were f urnishedr 
the vessel had been three times at St. Mary's, 
remaining two or three weeks each timer 
three times in the port of Boston,— once for a 
period of two months, and once for a period 
of twenty days; and. three times in Port- 
land. The libellant had notice of her being in 
Boston, at the several times she was there. 
The respondent, George Baker, had purchased 
seven-sixteenth parts, and the respondents, 
Yeaton & Hale, five-sixteenth parts of said 
brig. These purchases took place about a 
year after the supplies were furnished. The 
respondent, Joseph D. Coburn, a sheriff, held 
the remainder of the said brig, under attach- 
ments upon mesne process issuing out of the 
state courts of Massachusetts, in favor of cred- 
itors. Upon these facts, the respondents con- 
tended, that if any lien ever existed for the 
supplies furnished in New York, it had been 
lost as against bona fide pm-chasers and at- 
taching creditors. 

O. W. Loring, for libellant. 
John G. Dodge, for respondents, 

SPRAGUE, District Judge. There is no 
lien, by the general maritime law, for the sup- 
plies furnished to this vessel in her home port. 
It is not contended that there is any by the 
statute law of Florida. For the supplies fur- 
nished in New York, the libellant, undoubt- 
edly, once had a lien upon the vessel. The 
question is: Has it been waived or lost by 
lapse of time, or otherwise? If there had 
been no transfer or attachment of the prop- 
erty, I should hold the lien was not lost. 
When the rights of third persons have inter- 
vened, the lien will be' regarded as lost, if the 
person in whose favor it existed has had a 
reasonable opportunity to enforce it, and has 
not done so. This is the well-settled rule of 
the admiralty. The lien for supplies has its 
origin in the necessities and convenience of 
commerce and navigation [and it will not be 
extended further than is required by the ne- 
cessities in which it originates. It exists only 
for supplies in a foreign port. In the home 
port the law presumes the supplies may be 
had upon the credit of the owner. So when 
the vessel has had time to return to her home 
port, these necessities are answered.] 2 it is 
for the interest of navigation and commerce 
that these liens should exist, and it is equally 
so that they should not be allowed to extend 
unnecessarily, to the injury of innocent third 
persons. In this case there can be no doubt the 
libellant has had ample opportunity to enforce - 
his lien, and it cannot now be allowed to pre- 
vail against the rights of bona fide pm-chasers, 
or attaching creditors. Whether, if there had 

2 [From 18 Law Rep. 494.] 
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been no attacliment of tlie four-sixteenths, 
the lien would have continued and been en- 
foiced against that part, notwithstanding the 
conveyance of the twelve-sixteenths, is a 
question which I have no occasion to consider. 
It is urged by the libellant, that the lien 
must be regarded as continuing, until the 
vessel has returned to the port where the sup- 
plies were furnished. This is not so. She 
might never return there, and thus the lien 
would continue indefinitely. [As to all that 
portion of this vessel which has been con- 
veyed, the lien is lost. As to that portion 
which has not been conveyed, the rights of 
attaching creditors are to be protected. It 
may be they will not maintain. their actions. 
This can only be ascertained by the judg- 
ments of the courts in which the suits are 
pending. If the libellant elects to retain pos- 
session of the five-sixteenths to await the 
result of these suits, he can do so,] 2 Libel 
dismissed. 

NOTE. See The Ghusan [Cases Nos. 2,716, 
2,717]; The EUza Jane [Case No. 4,363]; The 
Antarctic [Id. 479]; The Utility [Id. 16,806]; 
The Romp [Id. 12,030]; The Cauton [Id. 2.388]; 
Stillman v. The Buckeye State [Id. 13,4451: 1 
Pars. MsLV. Law, 433, note 2; 2 Pars. Mar. 
Law, 664, note 2. 
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Case No. 8,353. 

In re LINCOLN et al. 

[7 N. B. R. 334; 1 20 Pittsb. Leg. J. 1; 3 
Pittsb. Rep. 440.] 

District Court, "W. D. Pennsylvania. Aug. 12, 
1872. 

BaXKKUPTCT — DiSOHAKOE — PROPERTY WORTH PlP- 
TT PEK CeKT. 

A bankrupt, who has otherwise conformed to 
the requirements of the bankrupt law [of 1867 
(14 Stat 517)], is entitled to his discharge if, at 
the time he filed" his petition in bankruptcy, be 
was possessed of property fairly worth fifty per 
cent, of the debts proved against his estate, upon 
which he was liable as principal debtor. The fact 
that the property was sold below what it was act- 
uallv worth, should not prejudice his right to a 
discharge, for the reason, that, after the appoint- 
ment of an assignee, the bankrupt had no fur- 
ther control over the property, or its disposal, all 
of which was left to the skill and discretion of 
the assignee. 

[Cited in Re Taggert. Case No. 13,725; Re 
"Waggoner, 5 Fed. 917.] 



2 [From 18 Law Rep. 494.] 
1 [Reprinted from 7 N. B. R. 334, by permis- 
sion.] 



By SAMUEL HARPER, Register: 
Alexander Cherry one of the bankrupts, has 
petitioned for his discharge. None of the 
creditors appeared in opposition. All of the 
debts proved were contracted subsequently 
to January 1st, 1869. No assent of creditors 
to the discharge has been filed, and the bank- 
rupt's right to his certificate depends upon a 
sufficiency of assets. The whole amount of 
money actually coming into the hands of the 
assignee is $1,180.50. The total amount of 
debts proved is $2,640.15. If the word "as- 
sets" in the 33d section of the bankrupt law 
means, as some contend, money actually real- 
ized, it would require $1,320.08 to entitle the 
bankrupt to a certificate, and in this matter 
the certificate would have to be refused. I 
do not think that so restricted a consti-uctiou 
should be placed upon the word. A bank- 
rupt should have the full benefit of his prop- 
erty when he seeks a discharge, and ought 
not to be made the victim of circumstances 
over which lie has had no control. When he 
files his petition he may be possessed of am- 
ple property to pay fifty per cent, of ail his 
liabilities, but before there is time to sell 
and realize, many circumstances may hap- 
pen resulting in depreciation and loss. Be- 
tween the filing of the petition and a sale 
by an assignee, a considerable period must 
elapse, during which a commercial panic 
may occur, resulting in serious loss to the 
estate; or a fire may destroy or so seriously 
damage the property as to reduce the amount 
of money realized by the assignee below the 
requisite fifty per cent. The property may 
be in the stock of incorporated companies, 
and whilst it is in the hands of the assignee 
may become of greatly less value, or entire- 
ly worthless. Before the passage of the 
bankrupt law an insolvent debtor had a right 
to make such disposition of his property for 
the benefit of his creditors as he pleased. 
But this right is taken away, and his safety 
lies only in filing a petition in bankruptcy. 
This course necessarily results in delays. 
A stock of merchandise will generally com- 
mand better prices before the business is 
closed than it will afterwards. Now, if the 
bankrupt possesses property fairly worth 
one-half of his liabilities when he files his 
petition, it seems unreasonable to deny him 
the advantages of a law designed for his re- 
lief, because, for causes over which he has 
no control, a less amount of money should be 
realized. 

There is still another important considera- 
tion in this matter. In the appointment of 
an assignee the bankrupt has no voice— that 
belongs entirely to the creditors or the court, 
as the case may be. It is true that neither 
the creditors or the court will select, know* 
ingly, an incompetent assignee; but still re- 
sults do sometimes show that improper ap- 
pointments have been made, and that serious 
losses have thereby occurred. I think it 
would do violence to the spirit and intent of 
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the bankruptcy system, to say that tbe bank- | 
rupt should be held responsible, and suffer 
the penalty, in the case of an incompetent, 
dishonest or corrupt assignee, over whose 
appointment and in whose management he 
had no control. Where the bankrupt has act- 
ed in good faith, and performed his duty 
under the bankrupt law, I am of opinion that 
he should have his certificate, if, at the time 
he filed his petition, he was possessed of 
property fairly worth one-half of the debts 
proved against his estate, upon which he was 
liable as principal debtor. In this matter, 
the propeiiy consisted of a stock of watches, 
clocks, jewelry, and plate— standard articles, 
whose value could be correctly appraised by 
any one in the trade. The bankrupt testi- 
fies that when he filed his petition he took 
an inventory of stock, and that it amounted 
to between $3,000 and $3,500; that all of the 
goods were delivered to his assignee; that 
they could not have been bought for cash for 
less than §2,500; that a majority of them 
were first-class in manufacture, material and 
finish; that he assisted the auctioneer at the 
sale; that the goods sold greatly below their 
actual cost value— some fully fifty per cent, 
below, and others were almost given away; 
and that the goods were bought at low 
prices, principally by himself. This testi- 
mony is corroborated by Cummings Cherry, 
Jr., a brother of the bankrupt, who was 
book-keeper for the firm. The assignee also 
testifies, from his knowledge of the goods, 
that they realized on an average about fifty 
per cent, of cost price. There is no reason 
given for this considerable loss; and though 
I might conjecture one, it is unnecessary, so 
long as there is no shadow of reason for 
holding the bankrupt culpable. Nor does 
any blame attach to the assignee, for he is 
a merchant of this city signalized for his 
personal integrity, and his energy and suc- 
cess in business. It was because he possessed 
such qualities that he was selected by the 
creditors. I am aware it required much per- 
suasion to induce him to accept the. appoint- 
ment, urging, as he did, his want of knowl- 
edge of the trade in which the bankrupts 
were engaged. In that view I entirely con- 
cur; for I think there can be no doubt that 
the best results can be obtained by those 
best acquainted with the business, and that 
creditors are generally blind to their own in- 
terests when they select an assignee who has 
no knowledge, or little if any, of the bank- 
rupt's trade. Entertaining the views I have 
hinted at, more than espressed, and care- 
fully considering all the facts, I have no hes- 
itation in making the accompanying certifi- 
case of conformity recommending that Alex- 
ander Cherry, one of the bankrupts be dis- 
charged. 

McOANDLESS, District Judge. Opinion 
of the register approved, and discharge of 
the bankrupt ordered. 
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The lilNCOLN. 

[1 Lowell, 46.] 1 

District Conrt, D. Massachusetts. Jan., 186G, 

CoLLis ION— Vessel at Anchor — Pkesumption— 
pKODfiNT Asi> Safe Position — WAtch. 

1. When one vessel drives upon another, which 
is at anchor in a proper position, the presump- 
tion is that the former is in fault. 

[Cited in The Echo, 19 Fed. 454.] 

2. It cannot be aflSrmed, as matter of law, that 
a vessel, coming to anchor in a harbor, is only 
obliged to swing clear of other vessels already 
anchored there. She is hound, if possible, to take 
up such a position as is prudent and safe under 
all the circumstances, 

3. Where a brig was brought to anchor in the 
daytime, when the wind was blowing heavily 
and seemed likely to increase, ten fathoms astern 
of one schooner, and twenty fathoms ahead of 
another, and had out, when so anchored, only 
half the scope of her chains, and, during the 
night, the schooner ahead fouled the brig, which 
dragged on the schooner astern: Held, the brig 
was responsible to the latter schooner, whether 
she was at all in fault for the first collision or not, 
because she was anchored too near the schooner 
astern. 

4. Semble, she was too near the other schooner 
also. 

5. The injured schooner should have had an 
anchor watch; but as the neglect to keep one 
did not contribute to the collision, she was de- 
creed to recover her whole damage. 

In admiralty. 

H. A. Scudder, for libellants. 
J. C. Dodge, for respondents 

LOWELL, District Judge. This is a cause 
of collision promoted by the owners of the 
Annie Magee, a schooner of two hundred 
and twenty tons burden, against the Lin- 
coln, a brig of one hundred and ninety tons, 
for the consequences of a collision which 
occurred in the harbor of Boston on the 
night of the second of November, 1861. The 
pleadings were filed, and some of the evi- 
dence was taken soon after the event hap- 
pened; but the hearing was, for some rea- 
son, not brought on until lately. 

The libellants' schooner, having dischar- 
ged a cargo of coal in Boston, took up her 
anchorage towards noon, on the edge of the 
flats, from half a mile to a mile to the south- 
ward and eastward of Long wharf, and 
about half way between two schooners al- 
ready lying there, of which the only one we 
are concerned with in this case, the Eliza & 
Rebecca, was directly to windward. The 
wind was blowing fresh from the east- 
south-east, andlseemed likely, as all the wit- 
nesses say, to increase. It did, in fact, in- 
crease during the afternoon, and some pai-t 
of the night, until it was blowing very heav- 
ily. 

An hour or two after the schooner came 
to anchor, the brig, with a load of coal on 



1 [Reported by Hon. John Lowell, LL. D., 
Disfrict Judge, and here reprinted by permis- 
sion.] 
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"board, was towed down from a comparative- 
ly insecure position near Rowe's wliarf, and 
ancliored between tlie Eliza & Rebecca and 
the Annie Magee directly to leeward of tlie 
•one and to windward of the other, or very 
nearly so. Towards nine o'clock in the even- 
ing the Eliza & Rebecca and the brig were 
in collision, and the port anchor of the latter 
was lost, and presently after she drove down 
afoul of the Annie Magee and carried away 
her jib-boom, and was cleared and brought 
up nearly abreast of her. When the tide 
turned ebb, some hours later, the brig again 
fouled the schooner by swinging against her 
stern. So far the facts are clear. 

The brig, then, having driven upon a ves- 
sel at anchor, a prima facie case is made 
out against her, and to exonei-ate herself it 
will not be enough to show a recent collision 
by which she was rendered unmanageable, 
unless it appears that she was without fault 
in that collision; and, besides, that the second 
<;ollision was a necessary consequence of the 
first, and not caused in whole or in part by 
lier fault or negligence co-operating with her 
first and innocent collision. The Annapolis, 
o Law T. (N. S.) 326, 1 Lush. 376, note; The 
Egyptian, 8 Law T. (N. S.) 776; Seccombe r. 
Wood, 2 Moody & R. 290; The Christiana, 7 
Notes Cas. 2; 7 Moore, P. C. 160. See The 
Louisiana, 3 Wall. [70 TJ. ??.] 164. 

In this case the claimants say that the 
collision, now in question, was caused solely 
by the earlier one with the Eliza & Rebecca, 
which was itself caused either by the negli- 
gence of the Eliza & Rebecca, or by the violence 
of the gale, and that, in eitlier view, no fault 
can be imputed to the brig; and, finally, that 
the Annie Magee either caused or contrib- 
uted to the misfortune by her negligence in 
not keeping an anchor watch. The libel- 
lants, on the other hand, allege that the 
brig was anchored dangeroiisly near to both 
schooners, and is, therefore, responsible in 
this suit, whether the Eliza & Rebecca were 
in any fault or not; but that; in fact, she 
was not in any fault in the first collision, 
nor was their schooner in the second. 

No vis major is proved. The gale does 
not appear to have been such as to drive a 
well-moored vessel from her anchors. We 
hear of no other disasters from drifting. 
All of the vessels whose history for that 
evening is given in evidence here, were ril- 
ing securely, most of the time, at single 
anchors. Whether the Eliza & Rebecca 
dragged or not is in controversy; but if she 
did, it was only for a veiy short distance, 
and she was brought up instantly upon her 
second anchor being thrown over. The brig 
had but one anchor after the collision; and 
she appears to have been held by it; while, 
therefore, the wind was so strong as to be 
called a gale by several of the witnesses, 
it does not seem to have been of such great 
violence that no further cause need be sought 
for this misfortune. 

To the contention of the libellants, that 



the brig was anchored too near the schoon- 
ers, it is answered, by the claimants, in the 
fix'st place, that, as matter of law, a vessel 
coming to anchor in a harbor, is bound only 
to swing clear of other vessels, and that, if 
she does this, she is at a proper distance, 
and is not responsible for the dragging of 
her own anchors or those of other vessels, 
which is said to be one of the necessary 
risks of navigation, like those which arise 
from sailing on a dark night, or in a fog. 
No authorities were cited for this position, 
and I have found none. The rule of law I 
take to be, that vessels must be navigated 
with all reasonable precaution against the 
happening of accidents, and with all rea- 
sonable preparation to extenuate the conse- 
quences of accidents, when they occur, and, 
amongst others, against dragging. It is on 
this principle, that a vessel which had beeu 
well and carefully anchored, and was driven 
from her anchors in a very severe gale, and 
forced against another vessel, was held liable 
for the damage, upon proof that she had 
been left with no person on board during a 
night when the gale, which occurred, was 
evidently threatened. And this, not because 
any precaution would have prevented her 
striking adrift, but that the crew, if on 
board, might perhaps, by prompt action, 
have prevented its injurious results to the 
libellants' vessel; Clapp v. Young [Case No. 
2,7£6]. 

And so are the following authorities: In 
the case of The Volcano, 2 W. Rob. Adm. 337, 
Dr. Lushington, with the advice of the 
trinity masters, pronounced a steamer to be 
negligently moored because she had taken 
her berth at two cables' lengths or two 
hundred and forty fathoms, to windward 
of the injured vessel. In another case, very 
like the present, the trinity master pro- 
nounced it bad seamanship to anchor so 
near to another vessel, directly ahead or 
directly astern, that in case of striking 
adi'Ift there would not be room to bring up 
or shear, the drifting ship without danger 
of collision; and such was the opinion, he 
said, of the writers on navigation. And the 
damage was pronounced for, although the 
immediate cause of the drifting was the 
breaking of a chain cable, concerning which 
the owners were not proved to be in any fault. 
The Cumberland, Stu. Adm. 75. In a case 
before Judge Sprague it was held that one 
hundred and twenty-five fathoms directly to 
leeward was ample distance under the cir- 
cumstances, and upon the nautical testi- 
mony of that case; and his judgment seems 
to imply that something more than swinging 
clear was required, although there was 
nothing like a gale existing or threatened. 
And the whole examination was conducted 
on the assumption that room enough must 
be given for the windward vessel to get 
under weigh. The Julia M. Hallock [Case 
No. 7,579]. 

No doubt this is in large part a question 
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of seamanship; and if it were shown that the 
•chance of dvagging was so slight as to be 
practically disregarded by prudent and skil- 
ful navigators, the court might well hold 
that the precautions ordinarily adopted by 
such men under like circumstances would 
be sufficient in a given ease. But the evi- 
dence does not go to that extent The at- 
tention of the experts, in the case at 
bar, was chiefly directed to this question of 
distance, as applied to the relative positions 
of the brig and the Eliza & Rebecca. And I 
think it is the fair result of their testimony 
that, under the circumstances of night, and 
a heavy blow approaching, they would con- 
sider it more prudent to take up a greater 
distance, if possible, from a vessel already 
anchored to windward of them, than that 
of ten fathoms, assumed by the libeUants to 
have been the distance at which the anchor 
was dropped by the brig to the leeward of 
the Eliza & Rebecca. It is true that some 
of these gentlemen seem to think that as 
they would be in the leeward vessel and the 
risk would be chiefly theirs, they would 
be justified in choosing that position though 
unsafe; but it is not easy to see how 
they could rightfully assume any risk for 
themselves without at the same time under- 
taking it for all others whose interests might 
prove to be involved by their imprudence; 
and that is the very question here. Their 
evidence therefore appears to confirm the 
decisions, and to look to the question of 
prudence under all the circumstances as the 
test, and not merely swinging clear. So 
far as the fact of distance is concerned, 
I am entirely satisfied that the brig did 
drop her anchor at not far from ten fathoms 
astei'n df the windward schooner. (The 
judge here stated the evidence on this point) 
It seems to me, therefore, that the brig was 
anchored imprudently near to the Eliza & 
Rebecca, and is therefore liable for the con- 
sequences to the libellants' vessel of the first 
-collision, whether the Eliza & Rebecca were 
to blame in that matter or not; concerning 
which it becomes unnecessary to inquire. 

It is still more plain that the brig was 
too near the libellants' schooner, and it is 
upon this part of the case that I chiefly 
rest my judgment, though I have considered 
the other very fully because it was fully 
argued and rests upon the same gx*ounds of 
law. After careful examination of all the 
testimony, I am convinced that the mate of 
the brig, who anchored her, and whose dep- 
osition, as already stated, was taken soon 
after the collision, and who on this point 
agrees substantially with the libellants' wit- 
nesses, allows all the distance the facts 
would waxTant in his statement, that when 
he went ashore for the night, the vessels 
were about twenty fathoms apart. And I 
understand this estimate to refer to the hulls 
of the vessels, as it naturally would, and 
in which sense I accept it as tolerably ac- 
curate; and of course the stern of the brig 



would be several fathoms nearer than this 
to the jib-boom of the schooner. Taking 
next the evidence of the respondents' wit- 
nesses, which are the most favorable to them 
in this particular, the brig had over not 
more than thirty fathoms of chain at this 
or at any time. It follows that she could 
not have given her anchors their full scope, 
if occasion should demand it, without foul- 
ing the schooner; for that scope was sixty 
fathoms. It follows again that the brig 
did not swing clear of the schooner, if 
by that is meant that she would clear her 
when the brig had her full play of cable. 
And I should not readily decide that it is 
either the law or usage of the sea to require 
when a gale is approaching that the anchor- 
ing vessel should swing clear of others with 
only so much chain as may happen to be 
needed at the moment of anchoring, with- 
out allowance for further scope, and I do 
not see that that allowance can well be less 
than the whole of her supply. 

My judgment upon this point is strongly 
confirmed by the fact that our coasters usu- 
ally come to anchor by one anchor only, 
and expect to use the other when occasion 
may require; but this necessity may be de- 
veloped suddenly, and in many instances is 
known only by the dragging of the first an- 
chor, and it is obviously necessary to have 
some sea-room to bring up a drifting vessel, 
and although it is a question of skill in each 
case how much should be allowed, extend- 
ing, it appears, to two hundred and forty 
fathoms in one instance, and being less than 
one hundred and twenty-five in another; yet 
I cannot think, as I have said, that it can 
ever be less than the full scope of the ves- 
sel's chains. 

The evidence discloses a considerable prob- 
ability, at least, that the accident here was 
sul)stantially what I have last supposed, and 
that the only anchor which really held the 
vessel was carried away, and that she was 
brought up as soon as the second and lar- 
ger anchor took firm hold of the ground. 
(The judge considered the evidence of this.) 

I am therefore of opinion that the* brig 
was anchored imprudently near to both 
schooners, and especially to that of the li- 
bellants, and is responsible for this damage 
in whole, or in part; for the evidence is full 
to there being ample room in the harbor that 
afternoon for the brig to have taken up a 
safer position. 

The only remaining question is whether 
the Annie Magee is likewise in fault She 
had no anchor watch; and the preponder- 
ance of the nautical evidence is that she was 
bound to have one under such circumstances, 
and I should have no doubt of it without 
evidence. If, therefore, I could see any rea- 
son to believe that the collision. might have 
been avoided hy any exertions or manoeu- 
vres which a wakeful crew upon the schooner 
could have adopted, I should require the 
losses to be divided. But the testimony is 
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very clear that she could have done nothing. 
The hrlg was in much better condition 
to shear, because she was loaded and took 
more hold of the water, but she coidd not 
avoid the Eliza & Rebecca, though discov- 
ered at a distance which was probably 
equal to that between these two vessels. 
And there has been no evidence which has 
any tendency to show that this fault on the 
part of the libellants can have contributed, 
in any way, to the disaster. I must there- 
fore pronounce for the whole damage. Dam- 
age pronounced for. 
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LINCOLN v. TOWER. 

[2 McLean, 473.] i 

Circuit Court, D. Illinois. June Term, 1841. 

Foreign' Judgmbst — Record — Jdbisdiction op 
CouBT Rexi>erisg— Personal Service. 

1. Judgments of the several states, under the 
constitution and laws of the United States, have 
the effect, as evidence, in all the states. 

[Cited in Burnham v. Webster, Case No. 2,- 

179.] 
[Cited in Melhop v. Doane, 31 Iowa, 400.] 

2. The record imports absolute verity and can- 
not be traversed. But when the record of a judg- 
ment is offered in evidence, the court called to act 
upon it must inquire whether the court rendering 
tiie judgment had jurisdiction. If it had no ju- 
risdiction the judgment is a nullity. 

[Cited in Tenney v. Townsend, Case No. 13,- 
832; U. S. V. Walsh, 22 Fed. 648.] 

[Followed in Babbitt v. Doe, 4 Ind. 359. Cited 
in brief in Warren v. Lusk, 16 Mo. 102; 
Stansbury v. Inglehart^O D. C. 136. Cited 
in Rape v. Heaton, 9 Wis. 306 (0. S. 333); 
Dunlap V. Cody, 31 Iowa, 260.] 

3. A proceeding by attachment is a proceeding 
in rem, and cannot bind the defendant in per- 
sonam, unless he appears to the action. 

4- If a suit be commenced by attachment, and 
there is no personal appearance, the judgment 
beyond the jurisdiction and the property levied on 
will be of no validity. 

5. No state can bind, by its judgment personal- 
ly, a defendant who is not within its jurisdiction, 
and on whom no notice has been served. 

[Cited in U. S. v. Walsh, 22 Fed. 648.] 
[Cited in Melhop v. Doane, 31 Iowa, 402.] 

6. Where it appears, from the record, that pro- 
cess was served on the defendant, or that he ap- 
peared in the suit, the fact cannot be denied by 
plea. 

[Cited in Thompson v. Emmert, Case No. 13,- 
953; Logansport Gaslight & Coke Co. v. 
Knowles, Id. 8.467.] 

[Cited in Wilcos v. Kassick, 2 Mich. 170; 
Westcott V. Brown, 13 Ind. 85.] 

1 [Reported Hy Hon. John McLean, Circuit 
Justice.] 



7. The facts on the record necessary to give- 
jurisdiction are material, and cannot be contro- 
verted. 

[Cited in Sprague v. Litherberry, Case No. 13,- 

251.] 
[Cited in Wilcox v. Kassick, 2 Mich. 170.] 

8. The judgment of the court on these facts, 
if it go beyond the power of the state, will he 
disregarded. 

9. A plea may show in what manner, whether 
by personal service or by attachment, notice is 
given, as this does not contradict the record but 
limits its operation. 

10. Every government can exercise jurisdiction 
over the persons and property within its limits 
but not beyond them. 

At law. 

air. Lincoln, for plaintiff. 

Messrs. Edwards and Hall, fo" defendant. 

OPINION OP THE COURT. This is an 
action of debt brought on a judgment obtain- 
ed in the state of Massachusetts. The first 
and second counts in the declaration are on 
the judgment, and two other counts are add- 
ed on the consideration on which that judg- 
ment was obtained. To the first two pleas 
the defendant pleaded that he was not seiz- 
ed with process in the suit in Massachusetts, 
and that he did not appear in the case. To 
the two other counts the defendant pleaded 
the recovery of the judgment in bar. The 
plaintiff demurred to the pleas, and for causes 
of demurrer assigned the following reasons: 

First: The plea to the first and second 
counts does not show to the court but that 
the said defendant was served with notice 
in some one of the ways provided by the 
laws of Massachusetts for the service of 
process. Second: It does not appear from 
the plea that at the time of the service of 
the process in the plaintiff's suit, in his 
former action, the defendant was an inhab- 
itant of the state of Massachusetts. Third: 
The said pleas to the first, second, third and 
fourth counts, are inconsistent and irrecon- 
cilable. Fourth: The plea 'to the third and 
fourth counts does not aver that said former 
recovery was by a court of competent juris- 
diction. Fifth: In other respects the pleas 
are defective in substance. 

There is a repugnancy between the plea to 
the first and second counts, and that to the 
third and fourth counts. The former denie.s, 
in effect, the validity of the judgment, and 
the latter sets up the judgment in bar. If 
the first plea should be sustained, the latter, 
as a consequence, must be overruled. For, 
if the process was not served and no valid 
Judgment was entered, the original cause of 
action is open, and may be examined and 
recovered under the third and fourth counts. 
But if the first plea shall be overruled, on 
the ground that the Massachusetts judgment 
is valid, the second plea must be held good, 
should the plaintiff claim imder the third 
and fourth counts. When matter of record 
forms the gist of the action and issue is join- 
ed upon nul tiel record, the record itself must 
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l)e brought into .court, or an exemplification 
of it under the act of congi-ess. In England, 
if nul tiel record be pleaded and it be a" rec- 
ord of tlie same court, tlie record itself must 
be produced. 2 Arebb. Pr. B. R. 38; Tidd, 
rrac. SOI. On an issue of nul tiel record, 
of tbe record of a superior court, as if an 
action in the common pleas or record of the 
king's bench be put in issue, as the inferior 
court cannot send for the record of the su- 
perior, a certiorari must be sued out -with 
the cursitor, directed to the chief justice of 
the king's bench, requiring him to certify the 
record of the court of chancery, and the 
record being thereupon accordingly certified, 
an exemplification of it under the gi-eatseal 
is tlience sent by mittimus to the interior 
court to be there used as evidence. 1 Archb. 
Pr. B. R. 139. A record of an inferior court, 
If directly put in issue, is proved by the 
tenor of the record, which may be obtained 
-without the intervention of the court of 
chancery, and certified under a certiorari 
issued by the superior court. Tidd, iPrac. 
804. In cases where the record is not direct- 
ly put in issue by nul tiel record, it may be 
proved by an exemplification, or by an ex- 
amined copy. 2 Saund. PI. & Ev. 755. Where 
a record of any of the superior courts is 
pleaded, it must be pleaded with a^prout 
pater per recordum, and not with a profert; 
and, it seems, that oyer of it is not deinand- 
able. 1 Ld. Raym. 250; 1 Term R. 14^; Com. 
Dig. tit "Pleader," E 29; 3 Coke, 75a. 

In the case of Westerwelt v. Lewis [Case 
No. 17,446], several of the points raised in 
this case were considered and decided. A 
reference was made in that case to the con- 
stitution of the United States and the, act of 
congress, and to several decisions of the su- 
preme court, which gave the same effect 
to a judgment within any state, in every 
other state of the Union, as it has in the 
state where it is rendered, ^ome of these 
points, being very important, will be consid- 
ered more at large. ! 

It is a well-settled principle that there can 
be no averment in pleading against the valid- 
ity of a record, though there may be against 
its operation. 1 Chit PI. 320; 2 Saund. PL 
& Ev. 754. The plea of nul tiel record is 
proper either where there is no record, or 
where there is a variance in the statement of 
it Com. Dig. tit "Pleader," 2, W 13, and 
Id. tit "Record," C. Now if it be essential 
to the validitj' of the judgment that the rec- 
ord should show the jurisdiction of the court 
over the person of the defendant, by a serv- 
ice of process, it may be doubted whether 
nul tiel record was not the proper plea to 
raise the question. If the judgment be a 
nullity without the sei*vice of process on the 
defendant, he may well say there is no such 
record; or which, in effect, is the same, there 
is no effective judgment against him. But if 
tlie record shows that process has been 
served, it would seem to be clear that the 
defendant cannot deny the fact In this case 
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no profert was made of the record, and no 
oyer has been prayed, or, according to the 
rules of pleading, could be given to the de- 
fendant He has pleaded generally that no 
process or notice was served on him, and 
that he did not enter his appearance. 

As the object of the counsel is, on both 
sides, to present certain questions to the court 
for their decision, we will consider them as 
the counsel desire, without a special refer- 
ence to the form of the pleadings. And first, 
as to the jurisdiction of the court of Massa- 
chusetts, by whom this judgment was ren- 
dered: This court are presumed to be ac- 
quainted with the local laws of the respec- 
tive states, and we necessarily know that 
the judgment in question was given by a 
court of general jurisdiction. And it is in- 
sisted that this court are bound to presume 
jm-isdiction in favor of judgments rendered 
by such court, whether the jurisdiction ap- 
peal's upon the face of the record or not In 
Voorhees v. Bank of U. S.,' 10 Pet [33 U. S.] 
449, the court say, there is no principle of 
law better settled than that every act of a 
court of competent jurisdiction shall be "pre- 
sumed to have been rightly do'ne till the con- 
ti-ary appears. In Kraitucky it has been 
held, that when the judgment or decree of a 
sister state is produced, the court will pre- 
sume the tribunal rendering it possessed of 
competent jurisdiction and authority, and 
that it is binding on the parties. Scott v. 
Coleman, 5 Litt [Ky.] 349, 350. 

It is a universal principle in all courts that 
an order, decree or judgment of any court 
which has no jurisdiction of the matter is a 
nullity; and must be so treated when the 
record is offered in evidence, or used for any 
other purpose. Borden v. Fitch, 13 Johns. 
121; 2Sfewdigate v. Davy, 1 Ld. Raym. 742. 
And in this respect there is no difference be- 
tween a foreign judgment and the judgment 
of a sister state. The Inquiry necessarily 
arises, had the court jm*isdiction of the sub- 
ject matter of the judgment? Rose v. Hime- 
ly, 4 Ci-anch [8 U. S.] 241, 269; The Neueva 
Anna and Liebec, 6 Wheat. [19 U. S.] 193. 
In Obicini v. Bligh, 8 Bing. 335, suit was; 
brought to recover damages awarded by the 
vice admiralty of the Island of Malta; and 
it was held ttiat the decree, to be binding, 
must show that the defendant was brought 
'within the jurisdiction of that court. There 
are presumptions which arise in favor of the 
jurisdiction, in a particular ease, of a court 
which exei'cises genei-al jurisdiction, that da 
not apply to courts of a special and limited 
jurisdiction. But it may be somewhat diffi- 
cult to draw the line between these jurisdic- 
tions, as regards the present question, and 
especially in relation to foreign judgments^ 
or the judgments of a neighboring state. 
Perhaps, in the one case, the character of the 
courts being deterhiined, the jurisdiction will 
be presumed until the contrary be shown; 
and in the other, no such presumption arises, 
and the jurisdiction must iDe proved. MUls, 
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V. Mai-tin, 19 Johns. 33; Peacock y. Bell, 1 
Saimd. 73, 74; Kemp's Lessee r. Kenedy, 5 
Oranch [9 U. S.] 173, [Case No. 7,(586J. 

The extent to which the Jurisdiction is ex- 
ercised often becomes a question of great 
importance; and, in the argument, it has 
been raised in this case. In many of the 
states suits are commenced by a process of. 
attachment, which, being levied on any arti- 
cle of property of even five or ten cents val- 
ue, authorizes a judgment against the defend- 
ant to the full amount of the plaintiff's de- 
mand. On this judgment an execution may 
issue, and any property which the defendant 
may have within the jurisdiction of the 
court, may be levied on and sold in satisrac- 
tion of the judgment. This judgment, with- 
in the state, is binding on the defendant; and 
the question is, shall it be equally binding on 
him in any other state. That this question 
is not clear of difficulty may be admitted. 
In the case of Mills v. Duryee, 7 Craneh [11 
U. S.] 481, the court held a record duly au- 
thenticated gives the same effect to the judg- 
ment as evidence, as is given to it in the 
state where it was rendered. That the only 
inquiry is, the ef£ect of the judgment in such 
state. And to this impart are the other de- 
cisions cited in the ease of Westerwelt v. 
Lewis [supra]. Now if it be admitted that 
the judgment on the attachment be as con- 
clusive against the defendant, in the state 
where it is rendered, as a judgment on per- 
sonal notice, why should not the same effect 
be given to it in any other state. The con- 
stitution and act of congress refer to the ef- 
fect of the judgment as evidence, and in no 
other respect. By the constitution congress 
have power, by "general laws, to prescribe 
the manner in which public acts of a state, 
its records and judicial proceedings, shaU be 
proved, and the effect thereof." Not the ef- 
fect of the authentication, as some courts 
have decided, but the effect of the public act, 
record and judicial proceedings. And by the 
act of 1790 [1 Stat. 122], congress provided 
the mode of authentication, and declared 
"that records and judicial proceedings so au- 
thenticated, shall have such faith and credit 
given to them in every court within the Unit- 
ed States as they have by law or usage inj 
the court of the state from whence the said 
records are or shall be taken." It will not 
be contended by any one, that the constitu- 
tion or law enlarges the jurisdiction of the 
state court. The power to do this is not con- 
ferred on the federal government. If a state 
shall assume jurisdiction over the persons or 
property of individuals, not within the state, 
such a proceeding could be of no validity. It 
is true a state may prescribe certain penal- 
ties for acts done by its citizens beyond the 
limits of the state, and not within the organ- 
ized jurisdiction of any other power; but 
such penalties cannot be "enforced imtil the 
offenders shall come within the state. 

When any court is called to receive as evi- 
■denee the record of a judgment, foreign or 



domestic, its form and substance must neces- 
sarily be examined. Not, it is true, as a 
court of errors, but to see that it is what it 
purports to be, the record of a judgment. 
And if, upon the face of such record, a want 
of jurisdiction appears, it cannot be receiv- 
ed as evidence. It does not bind the defend- 
ant, nor can it conclude his rights. The 
laws of every empire have force only with- 
in its own limits. And all persons who re- 
side temporarily or permanently within a 
government, are subject to its laws. And 
these laws, on principles of comity, are re- 
spected and enforced in other states in cases 
originating under them, provided they do 
not conflict with the rights of such states or 
of their citizens. These are the axioms of 
Huberas, and they are maintained by Boul- 
lenois and Vattel. No judgment of a state 
can act on property beyond its limits. If 
the person or property of an individual be 
within a state, it is subject to its jurisdic- 
tion. But if the proceeding be against the 
property only, the binding effect of the pro- 
ceeding is limited to the property. In 3 Atk. 
589, Lord Hardwicke says, "he would not 
permit the plaintiff to avail himself of the 
law of any other country, to do what would 
be gross injustice." And in the case of Bu- 
chanan V. Rucker, 9 East, 192, 194, which 
was a judgment obtained in the Island of 
Tobago, by nailing up a copy of the declara- 
tion at the court house door, which, under 
the local law, amounted to a service on the 
defendant; Lord EUenborough said, "Can 
the Island of Tobago pass a law to bind the 
rights of the whole world? Would the 
world submit to such an assumed jurisdic- 
tion? The law itself, fairly construed, does 
not warrant such an inference; for 'absent 
from the island' must be taken only to ap- 
ply to persons who had been present there, 
and were subject to the jurisdiction of th« 
court, out ofigtvhich the process issued; and 
as nothing of that sort was in proof here to 
show that the defendant was subject to the 
jurisdiction at the time of commencing the 
suit, there is no foundation for raising an as- 
sumpsit in law upon the judgment so ob- 
tained." And this principle is sustained by 
American adjudications. Mills v. Duiyee, 7 
Oranch [11 U. S.] 481, 486; Piequet v. Swan 
[Case No. 11,1343; Borden v. Fitch, 15 Johns. 
121. In Douglas v. Forrest, 4 Bing. 686, the 
court sustained its jurisdiction under the fol- 
lowing circumstances: Hunter, who was the 
testator of Forrest, the defendant, being a 
native of Scotland, and owning heritable 
property there, contracted debts in 1799, and 
shortly afterwards left the country and went 
to India, where he died in 1817. In 1802 de- 
crees for these debts were pronounced 
against him in the court of sessions. Of 
these proceedings Hunter had no notice, but 
the decrees stated that, according to the law 
of Scotland, he had been summoned at the 
market cross of Edinburgh, and at the pier 
and shore of Leith. These decrees adjudged 
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that the property of Hunter should helong 
to the creditors in satisfaction of the debts. 
But the defendant, at any time within forty 
years, had a right to dispute the merit of the 
decrees. By the death of Hunter these de- 
crees, it seems, did not operate as a satis- 
faction of the debts, and the above action 
was commenced against the executor, found- 
ed on them, which was sustained bythecourt. 
In his opinion Chief Justice Best draws a 
distinction, in regard to such proceedings, 
between a pei-son who owes allegiance to the 
■country and one who does not owe it. That 
was a proceeding under the civil law, as 
iidopted and modified by Scotland, and was 
somewhat analogous to the proceeding by 
attachment. The decrees, it seems, were 
enforced by a judgment in England. The 
doctrine in that ease, so far as regards the 
Enforcement of the decrees, independently of 
the lien on the property, would not be sanc- 
tioned in this country. 

Mr. Justice Story, in his Conflict of Laws 
(461), remarks, treating on this subject, 
"Sometimes the arrest or attachment is 
purely nominal, as of a chip or ease, or both. 
In other cases the arrest or attachment is 
"bona fide of real or personal property within 
the territory, or of debts in the hands of 
debtors, of the nonresident, who live within 
the counti-y. In ^uch cases, for all the pur- 
poses of the suit, the existence of such- prop- 
erty, within the territory, constitutes a just 
ground of proceeding to enforce the rights 
of the plaintiff, to the extent of subjecting 
such property to execution upon the decree 
or judgment. But it is to be treated to all 
intents and purposes, if the defendant has 
never appeared and contested the suit, as a 
mere proceeding in rem, and not personally 
binding on the party as a decree or judg- 
ment in personam. In other countries it is 
uniformly so treated, and considered as hav- 
ing no extra territorial force or obligiition." 
Philps V. Halker, 1 Dall. [1 U. S.] 261; Pawl- 
ing V. Bird's Bx'rs, 13 Johns. 192; Bissell v. 
Briggs, 9 iVIass. 462. In the case of Bissell 
V. Briggs, Chief Justice Parsons says: "A 
^iebto^ living in Massachusetts may have 
^oods, effects, or credits, in New Hampshire, 
where the creditor lives. The creditor there ^ 
may lawfully attach these, pursuant to the 
laws of that state, in the hands of the bail- 
iff, factor, or garnishee, of his debtor; and, 
on recovering judgment, those goods, &c., 
may be sold in satisfaction of the judg- 
ment" But he held that such judgment, 
■not being satisfied by a sale of the px-op- 
erty, could give no foundation for an action 
in another state against the defendant, he 
having had no personal notice of the pro- 
ceeding. And he further held, that if the 
defendant had appeared to the attachment, 
it could not have given the court of New 
Hampshire jurisdiction of his person. On 
this last point Judge Parsons was, probably, 
mistaken. The attachment is a mode by 
whlcn to compel the appearance of the de- 



fendant, and if he do appear and contests 
the validity of the claim, there seems to be 
no reason why he should not be bound, in 
personam, by the judgment. A person who 
enters within the limits of any counti-y, is 
subject to its laws, and amenable to the or- 
dinary process of its courts. We can enter- 
tain no doubt when a record of a judgment 
is offered in evidence, if a want of jurisdic- 
tion is shown, or appears upon the face of 
the proceeding, it must be held as wholly 
void. .If the proceeding has been by at- 
tachment, and no personal notice has been 
given, and the defendant has not appeared, 
it does not bind the defendant. It is an ex 
parte proceeding, and beyond the property 
attached, and the local jurisdiction, the 
judgment establishes no right against him. 

In the case under consideration the record 
states *he fact, that notice was served on 
the defendant; and this he denies in his 
plea. Can the record in this respect be con- 
troverted? Now, if the plea had stated that 
the notice was given by an attachment of 
property, and in no other form, the question, 
perhaps, might have been raised, whether 
such a notice was binding beyond the prop- 
erty attached. Such a plea would not have 
contradicted the record, but would have 
shown what effect was to be given to it. 
In the case of Starbuck v. Murray, 5 Wend. 
148, the court held that "any fact stated in 
the record, upon which jurisdiction depends, 
may be put in issue, and controverted with 
the same freedom as other facts to which 
the record has no relation." And Mr. Jus- 
tice Marcy, in delivering the opinion of the 
court, very much to his own satisfaction, 
and, no doubt, to the satisfaction of the 
court, sustains the above doctrine. 

In reference to the argument that the rec- 
ord imports absolute verity and can not be 
controverted, he says— "It appears to me that 
this proposition assumes the very fact to be 
established, which is the only question in 
issue." "For what purpose does the defend- 
ant question the jurisdiction of the court? 
Solely to show that its proceedings and judg- 
ments are void, and, therefore, the supposed 
record is not, in truth, a record." And he 
says that this "process of reasoning is, to his 
mind, little less than sophistry." "The plain- 
tiffs, in effect, declare to the defendant— the 
paper declared on is a record, because it says 
you appeared, and you appeared because the 
paper is a record. This is reasoning in a 
circle. The appearance makes the record un- 
controllable verity, and the record makes the 
appearance an unimpeachable fact." Now, 
with the greatest respect for this opinion, I 
am obliged to incur the imputation of reason- 
ing in a chrcle, and of using what, to Mr. Jus- 
tice Marcy's mind, is little less than sophistry. 
It must be admitted that the "proposition as- 
sumes the fact to be established." The fact 
is, that the defendant was served with proc- 
ess, or appeared to the action, and this the 
record asserts. And the plaintiff insists that 
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this being a fact which is matter of record, 
can not be denied by a plea. But this, says 
Justice Marcy, assumes the fact to be proved. 
Most certainly it does. The fact is proved by 
the highest evidence. It is not to be ques- 
tioned in any court Apply the same argument, 
as to the fact of judgment having been ren- 
dered. If this be shown by the record, can 
it be denied by a plea? And this, too, would 
assume the proposition to be proved. In the 
language of Mr. Justice Marcy it may, per- 
haps, be asked, for what purpose does the 
defendant question the fact of judgment? 
Solely to show the invalidity of the record. 
Now, the record, and the record onlj^ can 
prove the rendition of the judgment, as it 
proves the appearance of the party. Of both 
these matters the court, before whom the pro- 
ceedings were had, had judicial cognizance, 
and they are equally established by^the rec- 
ord. 

A defendant comes into court in his proper 
person and confesses judgment, or acknowl- 
edges the service of process, and this becomes 
matter of record. And yet it would seem, 
from the above opinion, the fact may be de- 
nied by a plea. If this may be done, it is 
diflSeult to say what part of a record may 
not be denied. Every thing of which the 
court must take judicial cognizance, and 
which is stated in the record tmder their judi- 
cial sanction, must be held to be absolutely 
true. If a .clerical error has intervened in 
making up the judgment, or any other part 
of the record, application should be made to 
the court, before whom ihe proceedings were 
had, and they are authorized to correct it. 
But the doctrine that these mattei's, or the 
verity of a record, may be tried on an issue 
before the country seems to be new. Where 
the action is on a foreign judgment, in some 
of the states, the plea of nul tiel record may 
conclude to the country. But it is believed 
the truth of the material facts stated upon 
the record, has not heretofore been subjected 
to this ordeal. If effect be given to the con- 
stitution and the act of congi'ess, in relation 
to this subject, the record must be taken as 
true, and can not be controverted. The ap- 
pearance of the defendant is a material fact, 
and so is the service of process. It is admit- , 
ted that the allegations in a record which 
were not material nor traversable, are not 
conclusive on the parties. But the record is 
conclusive of all matters in relation to the 
judgment which were material, and which 
might have been traversed. And these can 
not be eonti'adieted. Berks & D. Turnpike 
Co. V. Hendel, 11 Serg. & R. 123; Leech v. 
Armitage, 2 Dall. [2 U. S.] 125; Green v. 
Ovington, 16 Johns. 58; Fields v. Gibbs [Case 
No. 4,766]; Com. v. Churchill, 5 Mass. 176, 
182; Whiting v. Cochran, 9 Mass. 532. In 
Thompson v. Talmie, 2 Pet [27 U. S.] 165, 
the court say: "The age of the heirs was, at 
all events, a matter of fact upon which the 
court was to judge; and the law no where 
requires the com-t to enter on record the evi- 



dence upon which they decided that fact. 
And how can we now say, but that the court 
had satisfactory evidence before it that one 
of the heirs was of age? If it was so stated 
in terms on the face of the proceedings, and 
even if the jurisdiction of the court depended 
upon that fact, it is by no means clear that 
it would be permitted to contradict it, on a 
direct proceeding to reverse any order or de- 
cree made by the court. But to permit that 
fact to be drawn in question, in this collateral 
way, is certainly not warranted by any prin- 
ciple of law." In the case of Hose v. Himely, 
4 Craneh [8 U. S.] 241, the com-t remark: 
'"Where a claim to property is set up in one 
com-t, founded on a sentence of another tri- 
bimal, the court in which the claim is pre- 
ferred, must, of necessity, examine the pow-' 
ers of the others in order to decide whether 
its sentence has charged the right of propertj'. 
The power under which it acts must be looked 
into, and its authority to decide questions 
which it professes to decide must be consid- 
ered." And, also, the court of a foreign na- 
tion must judge of its own jurisdiction, so 
far as depends on municipal rules, and its 
decision must be respected; but if it exercises 
a jurisdiction, which, according to the laws 
of nations, its sovereign could not confer, how- 
ever available its sentences may be within 
the dominions of the prince from whom the 
authority is derived, they are not regarded by 
foreign courts. This illustrates the question 
under consideration, though the remarks were 
made of a maritime com't 

Upon the whole we can entertain no doubt 
that when the judgment of a neighboring 
state is offered in evidence, the inquiry must 
be made, whether the court had jurisdiction 
over the parties and the subject matter. Not 
that any error ^n this collateral manner could 
be considered, but the rights of the defendant 
can not be concluded, imless he was properly 
before the tribunal. And of this the court, 
which shall be called to give effect to the 
judgment, must judge. But we think that 
the facts material to the case, and which ap- 
pear in the record, can not be conti'overted. 
If, from these facts, it appears that the court 
had no jurisdiction over the person of the 
defendant, the judgment will be disregarded. 
And we see no objection to pleading such 
facts as go to restrain the effect of the judg- 
ment, but do not contradict, in a material 
part, the record. Of this character, as before 
remarked, would be a plea showing that the 
notice could only affect the property of the 
defendant and not his pei'sonal liabilitj'. 
Without deciding whether the want of notice 
could not be shown under the plea of nul tiel 
record, it is enough to say that in no form 
of pleading can the defendant deny the sei'v- 
iee of process, or his appearance, which, in the 
present case, is matter of record. We think 
the allegation in the declaration a most ma- 
terial one, as it lies at the foundation of the 
jurisdiction of the court. 

It was clearly unnecessary for the defend- 
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ant, in Iiis plea, to allege, as supposed in 
the second cause of demurrer assigned, that 
the defendant was an inhabitant of Massa- 
chusetts at the time the process was served. 
It was enough that the process appears to 
have been served on him within the state- 
The pleas are, as stated in the thh-d cause, 
inconsistent. And as regards the fourth cause 
of the demurrer, that the plea which sets up 
the recovery of the judgment, in bar, does 
nor show it was before a court of competent 
jurisdiction; the title of the court was given 
in the plea, and the court officially Imow, 
from the laws of Massachusetts, that it was 
a court of competent jurisdiction. A plea 
need, not state matters of law. The fifth 
cause is formal and general. We think the 
judgment is conclusive and final against the 
defendant, the court in Massachusetts having 
had jm-isdiction in the case. 



Case Wo. 8,356. 

LINCOLN et al. v. The VOLXJSIA. 

[The case reported under above title in 19 
Hunt. Mer. Mag. 80, is the same as Case No. 
16,992.] ^^^^^^ 

Case No. 8,357. 

LINCOLN et al. v. The VOLUSIA. 
[6 Pa. Law J. 469; 4 Pa. Law J. Kep. 65.] 

District Court, E. D. Penusylyania. Sept. 21, 

1846.1 

SniPPiXG— Port Regulations— Wharves. 

1. If a berth at any of the wharves of the city 
of Philadelphia be for the time occupied by a ves- 
sel in which the owner or possessor of the wharf 
has an immediate interest, whether such vessel 
be loading, discharging or empty, no other vessel 
can daim a right to occupy that berth. 

2. If an adequate berth be vacant at any wharf 
it may be occupied at once with the owner's 
consent, otherwise the master or agent of the 
vessel must apply to the owner or possessor of the 
wharf for permission to occupy it, and if within 
twenty-four hours after such application the va- 
cant berth is not filled by some vessel in which 
the owner or possessor of the wharf has an im- 
mediate interest, it may then be lawfully occu- 
pied by the vessel for which the application was 
made, for such time as the despatch of business 
may require. 

3. A vessel arriving from sea and desirous of 
discharging her cargo may claim the inner berth 
at the wharf for a reasonable time, not exceeding 
six days, and may require vessels that are emp- 
ty or receiving freight, to take for the time the 
outer berth, unless between the 10th December 
and 1st JIarch. 



(Case No. '8,357) LINCOLN 



Philadelphia and Boston, and were lessees, 
and for the purposes of their business, oc- 
cupiers of a wharf on the River Delaware 
within the city limits. On the loth of Sep- 
tember, 1846, the outer end of their wharf 
was occupied by one of their vessels, the Rob- 
ert Wain, which had just completed her dis- 
charge. The south side was occupied by an- 
other of their vessels, the Sulla, which was 
then nearly empty, and, according to the 
regulation of the packet line, was to receive 
freight till the following Saturday, the 22nd, 
and then to sail on her regular trip. The 
Volusia, a schooner just arrived with a 
cargo from Palermo, occupied with. the con- 
sent of the complainants the outer berth 
abreast of the Robert Wain, and was se- 
cured by her hawser to the complainants' 
wharf. The Robert Wain being in the act 
of running from her berth, efforts were made 
by both the Sulla and the Volusia to occupy it 
The Sulla succeeded, and early on Monday 
she discharged the rest of her cargo. The 
propi-ietors of the wharf desired to retain 
her there to await the arrival of freight, 
but the harbour master, acting under the au- 
thority of the wardens of the port, compel- 
led her to give place to the Volusia. 

Mr. Wain, for libellants. 

H. M, Phillips, for respondent. 

KANE, District Judge. The complainants 
claim damages from the owners of the Volu- 
sia for their alleged loss and wharfage at 
a rate greatly above the usage, for the forci- 
ble occupation of their wharf at a time when 
,it was wanted for their own purposes. They 
have failed however, to connect the agents or 
officers of the Volusia with the action of the 
harbour master, and they cannot set up his 
misconduct, if any such were proved, as. a 
reason for enhancing the charge of wharfage. 
But I have been asked on both sides to ex- 
amine the question whether the Volusia, 
under the circumstances was or was, not en- 
titled to claim the berth which was assign- 
ed her by the harbour master, and as I am 
told that there are cases constantly occur- 
ring which make an exposition of the law of 
the port on this subject desirable, I have re- 
viewed with some care the different regjjla- 
ttons that appear to bear upon it By the 
laws of Pennsylvania, the right to the bed 
of a navigable stream resides in the com- 
monwealth. The title of the riparian owner 



4. The custom of the port of Philadelphia has extends only to low water mark. The priv 
established the right of a vessel, which has le- 
gally occupied an outer berth, to claim the next 



inner bertii which she covers whenever it has be- 
come vacant. 

5. The wardens of the port represented by the 
master wardens, and the harbour masters, are 
the officers entrusted with the interpretation, ap- 
plication and enforcement of the legal and cus- 
tomary regulations of the port. 

The libellants [B. Lincoln & Co.] were the 
owners of a line of packets trading between 

1 [Reversed in Case No. 16,992.] 



ilege of erecting wharves to project into the 
stream, is therefore one which may be grant- 
ed or withheld at the pleasure of the state. An 
act of the assembly authorizes the wardens 
of the port of Philadelphia to confer this 
privilege as to the River Delaware on cer- 
tain parties, the wharves, when constructed, 
being of course subject to such legal regu- 
lations as may be prescribed. Some of these 
are set forth in the different statutes, and 
the duty of making others is delegated to 



LINDAUER (Case No. 8,358) 



[15 Fed. Cas. page 550;i 



the wardens. The master warden is the 
president of the board, and may in certain 
eases act as its representative in the inter- 
vals of its meeting, but its executive officer 
is the harbour master. The duty of the har- 
bour master, so far as the present question 
is concerned, is to enforce and superintend 
the execution of all laws of the common- 
wealth, and all regulations of the corpora- 
tion of Philadelphia, or of the wardens of 
the port, for regulating and stationing all 
ships or vessels in the stream of the river, 
or at the wharves within the boundaries of 
the city, for removing from time to time 
ships and vessels to accommodate and make 
room for others, and for compelling masters 
of vessels to accommodate each other, so 
that vessels arriving from sea shall for a 
reasonable time, not exceeding ^x days, be 
entitled to a berth next to the wharves, such 
as are loading being in the meantime re- 
moved to the outside and receiving their 
cargoes over the decks of the others. 

The regulations not immediately and nec- 
essarily implied in this summary of the 
powers of the harbour master are included, 
so far as regards the present inquiry, in the 
14th section of the act of assembly of 29th 
March, 1803, and in the 6th rule adopted by 
the wai-dens in February, 1819. The corpora- 
tion of the city has not, I believe, legislated 
on the subject. 

I deduce from these regulations, taken to- 
gether, the following conclusions: 

1st If a berth at any of the whai-ves be 
for the time occupied by a vessel, in which 
the owner or possessor of the wharf has an 
immediate interest whether such a vessel be . 
loading, discharging, or empty, no other ves- 
sel can claim a right to occupy that berth. 

2nd. If an adequate berth be vacant at 
any wharf, it may be occupied at once, with 
the owner's consent, otherwise the master 
or agent of the vessel must apply to the 
owner or possessor of the wharf for permis- 
sion to occupy it; and if within twenty-four 
hours after such application the vacant 
berth is not filled by some vessel in which 
the owner or possessor of the wharf has an 
immediate interest, it may then be lawfully 
occupied for such time as the dispatch of 
business may require by the vessel for which 
the application was made. 

3rd. A vessel arriving from sea and de- 
six'ous of discharging her cargo, may claim 
the inner berth at the whax-f for a reasona- 
ble time, not exceeding six days, and may re- 
quire vessels that are empty, or receiving 
freight, to take for the time the outer berth, 
unless between the 10th December and 1st 
March. 

4th. The custom of the port, according to 
the evidence before me, has established the 
right of a vessel which has legally occupied 
an outer berth to claim the next inner berth, 
which she covers whenever it has become 
vacant. 

5th. The wardens of the port, represented 



by the master wardens and the harbour mas- 
ters, are the officers intrusted with the inter- 
pretation, application and enforcement of the 
legal and customary regulations of the port 

I believe that this may be regarded as a 
summary of the regulations on the subject 
of the occupation of the wharves of the 
Delaware within the city limits. The pow- 
ers which they confer are great, and, like all 
other powers, may, in bad hands, be abused. 
But the interest of commerce at this port, 
and the safety of the vessels engaged in it, 
require that the police regulation of the river 
and quays should confer ample authority, 
and that its exercise should be direct and 
summary. A remedy will not be wanting 
when abuses shall be shown to exist; but 
the primary indispensable duty of those 
whom the law subjects to these regulations 
is obedience to the officer charged with their 
enforcement. 

It is clear, from the view I have taken, 
that in the case of the Volusia the harbour 
master did not mistake his duties or tran- 
scend his authority. It is not contended that 
she took the outer berth, at the complain- 
ant's wharf, without permission, or that ac- 
quiescence which implies consent; and being 
there, she was entitled, not only by the custom 
of the port, but by the express terms of the 
written regulations to claim the inner berth 
as soon as the vessel she covered had been 
discharged. The respondents, therefore, must 
pay wharfage according to the accustomed 
rates, as set forth in their answer. As to 
the rest, the libel is dismissed, but without 
costs. 

[NOTE. Upon appeal by the libellants the 
circuit court reversed this decree. It was held 
that no vessel could occupy without the consent 
of the owner a wharf, unless after proper notice. 
Case No. 16,992.] 



LINCOLN, The ALBION. See Case No. 144. 

LINCOLN BANK (SUFFOLK BANK v.). 
See Case No. 13,590. 

LINCOLN COUNTY (UNION PAC. R. CO. 
v.). See Cases Nos. 14,378-14,380. 

LINCOLN COUNTY (UNITED STATES 
v.). See Case No. 15,503. 

LIND, The JENNY. See Case No. 7,287. 



Case ]S"o. 8,368. 

In re LINDAUER. 

[7 Blatchf. 249.] i 

Circuit Court, S. D. New York. May 31, 1870. 

Habeas CoRi'trs — Lottery Ticket Dbaleks— Ix- 
TERNAL Revenue Laws— Speciad Tax. 

1. The various provisions of the internal reve- 
nue laws imposing penalties on persons for car- 
rying on the business of lottery ticket dealers or 
lottery dealers without complying with the laws, 
considered. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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2. The 13th section of the act of March 3, 
I860 (13 Stat. 485), as amended by. the act of 
.Tnly 27th, 1866 (14 Stat. 301), is not inconsistent 
with the 73d section of the act of June 30, 1864 
(13 Stat 249), as amended by the act of March 
2, 1867 0.4; Stat. 471), and the two can stand to- 
gether. 

3. A person may be indicted under the 13th 
section of the act of March 3, 1865, as amended 
bv the act of July 27, 1866, for engagmg or be- 
ing concerned in the business of a lottery dealer 
without having paid the special tax required by 
law, and, on conviction, be punished by impris- 
onment. 

[Cited in U. S. v. Page, Case No. 15,988.] 

4. The special tax on lottery dealers named in 
the act of July 27, 1866, is the special tax im- 
posed on lottery ticket dealers by the act of 
July 13, 1866 (14 Stat. 113). 

[In the matter of I^ouis Lindauer.] 
Elijah M. Hussey, for the application, 

BI/ATGHFORD, District Judge. This is 
an application for a writ of habeas corpus. 
The petitioner was convicted in this court, 
by pleading guilty to an indictment found 
against him therein, and was sentenced on 
such conviction, the court which imposed the 
sentence having been held, by Judge Woodruff. 
I have conferred with him on the questions 
raised in the case, and we concur in the con- 
elusion tliat the application must be denied. 

The indictment was found on the 24th of 
November, 1869. The petitioner, on his con- 
viction, was sentenced, on the 19th of March, 
1870, to be imprisoned for sis months. Un- 
der that sentence he is now confined in the 
custody of the marshal, in the jail of the city 
and county of New York. The application 
for the writ is made on the groimd that the 
sentence was erroneous, for the reason that 
the statute under which the conviction was 
had does not authorize imprisonment, but 
authorizes only a fine. 

The indictment consists of two counts. 
The first count charges, that, on the 1st of 
August, 1869, the defendant, knowingly and 
unlawfully, did engage, and was concern- 
ed, in the busuaess of a lottery ticket deal- 
er, within the meaning of the statute of 
the United States, without having paid the 
special tax of one hundred dollars, as in 
that behalf is required to be paid by the 
statute of the United States in such case made 
and provided. The second count charges, 
that the defendant, on the 1st of August, 
1869, did exercise and carry on the busi- 
ness of a lottery ticket dealer, upon which 
said business a special tax is imposed by law, 
without having paid the special tax, as in 
that behalf required by the statute of the 
United States. The two counts are. In sub- 
stance, the same, except that the first char- 
ges him with having engaged, and been con- 
cerned, in the business of a lottery ticket 
dealer, while the second charges liim with 
having exercised and carried on the busi- 
ness of a lottery ticket dealer— in each case 
without having paid the special tax required 
by law. The first count mentions the amount 
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of the tax— one hundred dollars. The second 
count does not mention any amount, but 
merely says that a special tax was imposed 
on the business, and that he exercised and 
carried on the business without having paid 
such tax. Why this distinction in the lan- 
guage was made— one count using the words 
"engage, and was concerned, in," and the 
other using the words "exercise and carry 
on," will appear from the statutes on the 
subject. 

The first time that the imposition of a pen- 
alty upon any person for carrying on any 
business without complying with the law on 
the subject, appears in the statute book, is 
in the 73d section of the act of June 30, 1864 
(13 Stat. 249). Under that act, a license was 
required to be taken for the carrying on of 
various trades, businesses and professions, 
and, among others, that of lottery ticket deal- 
er. Subdivisions 6 of the 79th section of that 
act required lottery ticket dealers to pay one 
hundred dollars for each license, and provided, 
that every person who should make, sell, or 
offer to sell, lottery tickets, or any device 
representing or intended to represent a lot- 
tery ticket, or any policy of numbers in any 
lottery, or should manage any lotteiy, or* pre- 
pare schemes of lotteries, or superintend the 
drawing of any lottery, should be deemed a 
lottery ticket dealer, under the act. The 73d 
section of the same act provided, that, if any 
person should exercise or carry on any trade, 
business or profession, for the exercising or 
carrying on of which a license was required 
by the act, without taking out such license, 
he should, for every such offence, besides be- 
ing liable to pay the tax, be subject to im- 
prisonment for a term not exceeding two 
years, or a fine not exceeding five hundred 
dollars, or both. 

On the 3d of March, 1865, an act was passed 
(13 Stat 469), amending various sections of 
the act of June 30, 1864, but not amending 
the 73d section of that act. The 13th section 
of this act of March 3, 1865, was a new 
enactment on the subject of lotteries, and 
provided as follows: "All persons, and every 
person, who shall engage or be concerned in 
the business of a lottery dealer, without first 
having obtained a license so to do, under such 
rules and regulations as shall be prescribed 
by the secretary of the treasury, shall for- 
feit and pay a penalty of one thousand dol- 
lars, and shall, on conviction by any court of 
competent jurisdiction, suffer imprisonment 
for a period not exceeding a year, at the 
discretion of the court" This 13th section 
unequivocally implies the understanding of 
congress, that there was then required by 
law a license for engaging or being concerned 
in the business of a lottery dealer; otherwise, 
It would have been absm-d for congress to 
say, that a person who should engage or be 
concerned in such business, without having 
first obtained a license so to do, should, on 
conviction, suffer imprisonment. The only 
provision of law which then existed in re- 
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spect to the obtaining of licenses by lotteiy 
dealers, was the provision of the act of 1864, 
for the paj'-ment of one hundred dollars for 
each license by lottery ticket dealers. It fol- 
IotpI's, that, when congress spoke of a "lottery 
dealer," in the act of 1865, they meant such 
a "lottei-y ticket dealer" as was defined in 
the act of 1864; otherwise, the provision of 
the 13th section of the act of 1865 would have 
been utterly meaningless. Therefore, it is ap- 
parent that congress intended, by the 13th 
section of tlie act of 1865, to take lottery 
ticket dealers out of the general provisions 
of the seventy-third section of the act of 1864, 
which imposed on all persons who should 
exercise any busine^ requiring a license, 
without taking out such license, a certain 
punishment, and to place them under tlie 
special provisions of the 13th section of the 
act of 1S65. The act of 1864 provided, as a 
punishment, imprisonment for a term not ex- 
ceeding two years, or a fine not exceeding 
five hundred dollars, or both. The act of 
1865 imposed imprisonment for a period not 
exceeding a year, nothing being said about 
a fine. 

The act of July 13, 1866 (14 Stat 113), 
amended the 73d section of the act of 1864, 
by imposiag the punishment of imprisonment 
or fine, or both, imposed by the 73d section 
of the act of 1864, upon any one who should 
exercise or carry on any trade, business or 
profession, for the exercising or carrying on 
of which a special tax was imposed by law, 
without paying such special tax. The reason 
for this amendment was, that, by the act of 
1866, congress abolished the system of grant- 
ing licenses, and merely required special taxes 
to be paid for the exercising or carrying on of 
the trades, businesses or professions. The 
special tax for lottery ticket dealers was fixed 
by the act of 1866 at one hundred dollars, 
and that act gave the same definition to the 
term "lottery ticket dealers," as was given to 
it in the act of 1864. The amendment made 
by the act of 1866 to the 73d section of the 
act of 1864 was, to re-enact the latter section, 
only imposing the imprisonment or fine, or 
both, as a punishment on a conviction for 
carrying on the business without paying the 
special tax, instead of imposing it as a pun- 
ishment on a conviction for carrying on the 
business without obtainhig the license. There 
is nothing in this legislation that makes the 
13th section of the act of 1865 inconsistent 
with the 73d section of the act of 1864, as 
amended by the act of 1866. The two can 
stand together, quite as well as the 73d sec- 
tion of the act of 1864 could, before the 
amendment of 1866, stand with the 13th sec- 
tion of the act of 1865. 

We come, next, to the act of July 27, 1866, 
(14 Stat. 301). Congress having, by the act 
of July 13, 1866, adopted the system of spe- 
cial taxes instead of the system of licenses, 
and applied it to the provisions of the act of 
1864, found in existence the 13th section of 
the act of March 3, 1865, imposing a punish- 
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ment by imprisonment, on a conviction for 
engaging or being concerned in the business 
of a lottery dealer without having first ob- 
tained a license so to do. It was apparent, 
that, as licenses had been abolished, such 
13th section must be amended, to conform to 
the new system. Therefore, the act of July 
27, 1866, was passed, which contained nothing 
but a provision amending this 13th section of 
the act of 1865, by striking out the words, 
"without having fii-st obtained a license so to 
do," and inserting, in lieu thereof, the words, 
"without paying the special tax therefor;" 
thus making the 13th section of the act of 
1865 to provide, that, on a conviction for en- 
gaging or being concerned in the business of 
a lottery dealer without paying the special 
tax therefor, the party convicted should suf- 
fer imprisonment for a period not exceeding 
a year. This enactment shows, that it was 
the intention of congress that the 13th section 
of the act of 1865 should continue in force, 
notwithstanding the amendments made to the 
73d section of the act of 1864. 

We then come to the act of March 2, 1867, 
(14 Stat. 471), the 9th section of which amend- 
ed again the 73d section of the act of 1864, by 
striking it out, and providing instead, that 
any person who should exercise or carry on 
any trade, business or profession, for the ex- 
ercising or cariymg on of which a special tax 
was imposed by law, without payment there- 
of, should be subject to a fine or penalty of 
not less than ten nor more than five hundred 
dollars. In other words, they struck out of 
the general provisions of the 78d section, as 
they had existed up to that time, the provi- 
sion for imprisonment, and made the punish- 
ment merely a fine. But the section, as 
amended, went on to provide, that if the per- 
son should be a manufacturer of tobacco, 
snuff or cigars, or a wholesale or retail dealer 
in liquor, he should be further liable to im- 
prisonment for a term not less than sixty 
days and not exceeding two years. There is 
nothing in the 73d section of the act of 1864, 
as amended by the act of 1867, which is in- 
consistent with the provisions of the 13th sec- 
tion of the act of 1865, any more than there 
was any inconsistency between the 73d sec- 
tion of the act of 1864, as originally enacted, 
and the 13th section of the act of 1865. The 
two have stood together always and they con- 
tinue to stand together. There is nothing in- 
consistent between them. It is evident that 
congress intended that the tw^o should run on 
pari passu. It is evident, also, that the "lot- 
tery dealer" mentioned in the act of 1865 
must be considered as being the "lottery tick- 
et dealer" defined in the statute; otherwise, 
we have an inhibition against the exercise of 
the business of a lottery dealer without pay- 
ing a special tax, when no special tax is im- 
posed except on the exercise of the business 
of a lottery ticket dealer. Moreover, it is im- 
possible to conceive how a person can, under 
the designation of a lotteiy dealer, do any 
thing in connection with lotteries, that is not 
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embi-aced in the statutory definition of a lot- 
tery ticket dealer. It was sug-gested, on the 
•argument, that a man might be a lottery deal- 
er, by selling out to another the good will of 
A business of selling lottery tickets. But that 
would not make the person a lottery dealer 
within the good sense of the statute; and it 
is quite evident that congress intended the 
same person by both designations— a "lottery 
dealer" and a "lottexy ticket dealer." 

It follows, therefore, that, as each count of 
the indictment charges the. defendant with 
having violated the law in respect of the busi- 
ness of a lottery ticket dealer, he was prop- 
-erly punished by imprisonment, under the 
13th section of the act of 1865, He was in- 
dicted under that section, as well as under 
the 73d section of the act of 1864, as amend- 
•ed. That 13th section imposes the punish- 
ment of imprisonment upon any one who 
shall engage or be concerned in such business, 
without having paid the special tax; and the 
first count of the indictment, which charges 
-that the defendant did engage, and was con- 
cerned, in such business, was evidently 
framed on that 13th section. The second 
■count charges him with having exercised and 
carried on such business without having paid 
the special tax, and is framed on the 73d sec- 
tion of the act of 1864, as amended. As the 
defendant pleaded guilty to both counts of 
the indictment, and as at least one of them 
is good, and as the conviction and sentence 
•apply to each count, it follows, that there is 
no cause for the defendant's discharge, and 
that the writ of habeas coipus must be re- 
fused. 

The question involved in this case was be- 
fore Judge Benedict, in this court, in the case 
•of U. S. V. Bauer [Case No. 14,546], in De- 
■cember, 1869, where the defendant was in- 
dicted under the 13th section of the act of 
1865. A motion to quash the indictment was 
made, on the ground that such 13th section 
was repealed, by implication, by the act of 
1867, because that act repealed all previous 
provisions of law inconsistent with it. Judge 
Benedict held that there was no inconsistency 
between the two sections, and that they could 
stand together, and refused to quash the in- 
■dictmenL 



Case 3S'o. 8,359. 

LINDENBEBGER v. BEALB. 

Bills axd Notes— Dcmand op Payment— Gkace. 

[Cited in Beeding v. Pie, Case No. 1,227, to the 
point tliat demand of payment of a promissory 
note on the day after the third day of grace is too 
late, and in Auld v. Mandeville, Id. 653, to the 
point that notice to the indorser on the third day 
is too soon.] 

[Nowhere reported; opinion not now accessi- 
ble.] 

[NOTE. The supreme court, in reversing this 
case,— 6 Wheat. (19 XJ. S.) 104— said: "After 
demand of the maker oq the third day of grace, 
notice to the indorser on the same day was suffi- 
cient, by the geneial law merchant; and that 



evidence of the letter containing notice having 
been put into the post office, directed to the de- 
fendant, at Ms place of residence, was sufficient 
proof of the notice to be left to the jury, and that 
it was unnecessary to give notice to the defend- 
ant to produce the letter before such evidence 
could be admitted."] 
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LINDENBBRGER et al. v. MATLACK. 

[4 Wash. 0. 0. 278.] i 

Circuit Court, Pennsylvania. 2 April Term, 
1822. 

DESCfiST — Wills — Power to Sell by Executor 
— Rents axd Profits until Sale. 

A testator by his will directed his executors 
to sell his land, and to distribute the proceeds- 
according to the directions of his will and cod- 
icil; or to divide the same equally between his 
widow, his eight children, and his grandson. 
The lands descended to the heirs at law of the 
testator, who held a right, at law, to enter up- 
on the same and to receive the profits; and may 
maintain an ejectment for the same, until a 
sale or division should be made. 

[Cited in Gratz's Es'rs v. Cohen, 11 How. 
(52 U. S.) 21,] 

At law, « 

WASHINGTON, Circuit Justice. The 
single question for the consideration, of the 
court is, whether the lessors of the plaintiff 
have a legal' right of entry into the prem- 
ises in question, so as to enable them, sev- 
erally, to make the demises stated in the 
declaration? And this question will turn 
upon the constniction of the will of Abra- 
ham Dubois, which, as it concerns this point, 
is in the following words: "As to the resi- 
due of my property or estate, both real and 
personal, or of whatsoever nature or kind 
soever, or wherever situate, lying, or being, 
I do hereby authorize, order, and empower 
my executors, and the survivors or survivor 
of them, to sell and convey, or divide the 
same whenever they may judge it consistent 
for the interest of the estate, into eight 
equal parts for my wife, six children, and 
grandson (naming them,) all share and share 
alike, deducting from the share of my grand- 
son what I have advanced for his father, 
Samuel Dubois, since he came of age, with 
interest, which is to be equally divided be- 
tween my wife and six children, or the sur- 
vivors of them. It is my wish and desire, 
if consistent with the interest of my affairs, 
that my children be brought up and edu- 
cated out of the interest or proceeds of my 
estate, so that no charge be made against 
their shares respectively until they come of 
age. It is also my desire, that my sons 
may receive from my executors, as soon as 
it can with propriety be done, after they are 
of age, so much of their share or portion as 

1 [Originally published from the MSS. of 
Hon Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 

2 [District not given.] 
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may be judged consistent with, the situation 
of my estate, as a great proportion of it will 
probably be in lands unimproyed." By a 
codicil, the testator desires that two other 
sons, born since the mating of his will, 
should share equally his estate with his 
wife, other children, and grandson, agree- 
ably to his said will. Each of the lessors 
claims one tenth of the premises in contro- 
versy. 

We are of opinion that, upon the true con- 
struction of this will, the executors took no 
interest in the real estate, but were clothed 
with a mere naked authority to sell the land, 
and to distribute the proceeds according to 
the directions of the will and codicil, or to 
divide the same equally between the widow, 
the eight children, and the grandson. The 
consequence is, that the lands descended to 
the heirs at law of the testator in co-par- 
eenaiy, who had a right at law to enter up- 
on the same, and to receive the profits, un- 
til a sale or division should be made by the 
executors. The authorities upon this sub- 
ject are both ancient and tmiform, and we 
are aware of no modern case which contra- 
dicts them. Pow. Dev. 292-310; Co, Litt. 
113, 181b," 236. It may not, however, be 
improper to remark, that the remedy would 
have been more complete on the equity side 
of the court, to compel the executors to exe- 
cute the trust 

The plaintiff is therefore entitled to recov- 
er one ninth upon the demise of Linden- 
berger, in right of Nicholas Dubois, under 
whom he claims; and the same proportion 
under the demise of Abraham Dubois, an- 
other of the sons of the testator. 
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LINDENBBRGBR v. WILSON. 

[1 Cranch, 0. O. 340.] i 

Circuit Court, District of Columbia. July 
Term, 1806. 

Bills and Notes— Notice of Protest — Foiieiqn 

Bill. 

It is necessary that the holder of a foreign 
bill, protested for non-acceptance, should give 
notice of the protest as soon as possible under 
all the circumstanceSj according to the usual 
course of communication. 

Assumpsit by the indorsee against the in- 
dorser of a foreign bill of exchange, drawn 
by Foreman on Rutcher &, Westphalia, at 
Hamburg, in favor of the defendant, and 
by him indorsed to the plaintiff. 

The action was upon the non-acceptance 
only, and THE COURT instructed the jury, 
that the plaintiff was bound to give notice 
to the defendant of the non-acceptance of the 
bill, as soon as possible under all the cir- 
cumstances, according to the usual course 
of communication, whether by land or water; 
and that it was the duty of the plaintiffs, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



who reside at Baltimore, to give notice to- 
defendant as soon as possible, according to 
the course of the mail between Baltimore 
and Alexandria. See Chit. Bills, 93, 98, 139,. 
140; Kyd, Bills, 76. 
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LINDER V. LEWIS et al. 

[10 Ben. 49.] i 

District Court, S. D. New York. July, 1878. 

Volustary Assignment— Execution Lien — Pbi- 

ORITi'. 

1. On the 28th of June, 1875, the firm of W- 
& Co. made a voluntary assignment to L. There- 
after K. & Co., H. W. & Co.. L. & Co., and C. 
& Go. obtained judgments against W. & Co. and 
issued executions, under which the sheriff levied 
on the goods formerly belonging to W. & Co. and 
then in the possession of L. as assignee. L. no- 
tified the sheriff of his claim and the sheriff call- 
ed on the execution creditors for indemnity, which 
each of them gave, and the sheriff proceeded to 
sell the goods. Before the sale, 0. & Co. notified 
the sheriff that they withdrew the indemnity 
which they had given and that he must proceed 
only by virtue of the direction endorsed on their 
execution. The sheriff sold the property for ?2,- 
606, which he applied on the executions of K. & 
Co. and L. & Co. and returned the others unsat- 
isfied. Thereafter on the 3d of September, 1875^ 
proceedings in bankruptcy were commenced 
against W. & Co. by other creditors, the act of 
bankruptcy alleged being the making of the toI- 
untary assignment to L. They being adjudged 
bankrupts and an assignee having been appoint- 
ed, he filed a bill in equity against L. and against 
the execution creditors to set aside the assign- 
ment to L. and to compel the execution creditors 
to account to him for the property taken under 
their executions: Held, that the title of the as- 
signee in bankruptcy related back to the time of 
the making of the voluntary assignment and that 
the intervening levies of the judgment creditors 
were therefore cut off. 

[See In re Beisenthal, Case No. 1,235.] 

2. The sheriff and the judgment creditors, ex- 
cept C. & Co., must account for the property 
taken under their executions. As to 0. & Co. 
tlie bill must be dismissed, because the sale was 
not their act 

3. L., having done aU that he was bound to 
do to protect the nroperty, was not liable to ac- 
count for the property sold on execution. 

4. As the evidence proved only that the as- 
signment was void under the bankrupt law, the 
assignee was not estopped to deny that it was 
absolutely void under the law of New York, by 
the fact that it was averred in the creditors' pe- 
tition to have been made with intent "to hinder 
and defraud creditors," especially as the petition 
averred also as an act of bankruptcy that it was 
made in contemplation of insolvency and to de- 
feat the bankrupt law, and the adjudication may 
have been decreed under this last averment, 

5. It seems that the averments of the creditors' 
petition as to the act of bankruptcy are not con- 
clusive on the assignee. 

[Bill by Joseph Linder, assignee of Wal- 
lack & Co., against Frederick Lewis and 
others.] 

C. C, Yeaman, for complainant. 
M. H. Regensberger, for judgment cred- 
itors. "* 

1 [Heported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and liere reprint- 
ed bj' permission,] 
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V^. B. Putney, for defendant Lewis. 
H. F. Bookstaver, for sheriff. 
J. D. Taylor, for Cowdin & Co. 

OHOATB, Disti-iet Judge. This is .a suit 
in equity brought by an assignee in banli- 
ruptcy to set aside a voluntary assignment 
for the benefit of creditors. The assignment 
sought to be set aside Tvas made June 28; 

* 1875. The proceedings in bankruptcy were 
commenced by creditors' petition, Sept. 3. 
1875. After the assignment and before the 

- filing of the petition in bankruptcy, cer- 
tain creditors of the bankrupts recovered 
judgment against them and issued their 
executions. The sheriff levied on the stock 
of goods, formerly of the bankrupt and then 
in the possession of the defendant Lewis, 
as their assignee. Lewis notified the sheriff 
of his claim, and the sheriff called on the 
execution creditors, whose executions he 
then held, namely, the defendants, William 
Kiefer & Co., Henry "Wellstern & Co., Frank 
Leisler & Co. and Elliott C. Cowdin & Co., 
for bonds of indemnity, and they complied 
with the demand and gave the.sheriff the cus- 
tomary bonds. The executions of Kiefer, 
Wellstern and Leisler were put tn the sheriff's 
hands, July 9, at 11:55 a. m. and Cowdin's 
on the same day at 3:35 p. m. The other 
executions, those in favor of Muratt and 
Hershmann & Co., were put in the hands 
of the sheriff on the 15th and 16th of July. 
A jury was called and found the title in 
Lewis. The sheriff having received the 
bonds, proceeded with the sale of the prop- 
erty seized. The sale took place July 19. 
Before the sale took place, Cowdin & Co. 
notified the sheriff that they withdrew their 
bond of indemnity, that it was given under 
a misapprehension in the absence of their 
attorney, and directed him to proceed only 
by virtue of the direction endorsed on the 
execution and as he would have done if no 
bond had been given. The direction on the 
execution was to levy and collect the amoynt 
of the judgment with interest and charges. 
The property sold for $2606, which the sheriff 
applied to satisfaction of the executions of 
Kiefer & Co. and Leisler & Co. and his 
own fees. The other executions have been 
returned wholly unsatisfied. 

The complainant is clearly entitled on the 
proofs to a decree avoiding as against him 
the assignment to the defendant Lewis. It 
is the settled law in this circuit, that when 
a voluntary assignment is avoided as a 
fraud upon the bankrupt law, the title of 
the assignee in bankruptcy relates back to 
the time of the execution of the voluntary 
assignment and thus cuts off intervening 
levies by judgment creditors of the assignor. 
In re Beisenthal [Case No. 1,236]. It is 
claimed, however, by the judgment cred- 
itors that the assignment in this case was 
not merely voidable as against the assignee 
in bankruptcy, but that it was absolutely 
void, and also void as against these judg- 



ment creditors, because made to delay and 
defraud them, and that therefore they had 
a ri^ht to treat it as a nullity and to levy 
on the goods as the property of the as- 
signor. But the evidence does not show 
any invalidity in the assignment other than 
that alleged in the bill, and fully proved, 
that it was made in contemplation of in- 
solvency and with intent to defeat the bank- 
rupt law [of 1867 (14 Stat. 517)]. The as- 
signment was therefore voidable merely,, 
and not void, and the case cannot be dis- 
tinguished from In re Beisenthal [supra]. 
Nor is there any force in the suggestion that 
the assignee in banltruptcy is estopped ta 
claim tliat the assignment was made with 
a different intent Jfrom that alleged in the 
creditors' petition on which the adjudica- 
tion was made. The petition charges the 
making of this assignment "with intent to 
hinder and defraud creditors," as one of 
several acts of bankruptcy. The averments 
of the petition are not inconsistent with 
those of the bill, and if they were, it is not 
perceived that an adjudicacion on the peti- 
tion ought to be held to estop the assignee 
if the facts are erroneously stated in the 
petition, especially where the facts proper- 
ly stated would support the adjudication, 
and for aught that appears the adjudica- 
tion was also well made upon the other al- 
leged acts of bankruptcy. 

The complainant is also entitled to a de- 
cree against the sheriff and all of the judg- 
ment creditors, by whose direction the sher- 
iff sold the goods covered by the assignment. 
The three creditors, Kiefer & Co., Wellstern 
& Co, and Leisler &, Co., are all responsible 
to account for this property because it was 
sold by their direction and procurement, 
''^and although two of them only have re- 
ceived the proceeds. The sale was the act 
of all. The sale does not justify either them 
or the sheriff, having been made in violation 
of complainant's rights and they must be 
held to account for the value of the property 
at the time they took it. 

The notice given by Cowdin & Co. with- 
drawing their bond was clearly in its effect a 
direction to the sheriff not to sell except 
on his own responsibility. The circumstan- 
ces were such that he was under no obli- 
gation to sell on their execution without re- 
ceiving a bond t>f indemnity, and his subse- 
quent acts after receiving the notice can- 
not be deemed to have been done under their 
execution. They were not called on to with- 
draw the execution or to countermand the 
direction endorsed on it. It was proper for 
them, while declining to give him the au- 
thority to sell this property on their ac- 
count, to leave the execution for service, ac- 
cording to the ordinary course of business, 
till it should be in due time returned by 
him. No case for relief therefore is made 
out against the defendants Cowdin & Co. 

The defendant Lewis appears to have done 
all that was required of him as assignee to 
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protect the property against the claims, of 
the judgment creditors. He had no power 
to prevent the sheriff from selling, and he 
cannot be required to account for the goods 
so sold. He must account for all the other 
property which came to him as assignee. 
Decree to be entered in accordance with 
this opinion. 

[NOTE. This case was subsequently hoard 
in the district court upon exceptions on behalf of 
the respondents on the master's report, and up- 
on motion of the complainant for final decree. 
The respondents (the sheriff and the judgment 
creditors) objected to the entering of the decree 
against them, and claimed that in the former de- 
cision of the court there was error; that no case 
' for equitable relief was made out against them. 
The exceptions were overruled, the report con- 
firmed, and a final decree for complainant enter- 
ed. 4 Fed. 318. Certain of these respondents 
perfected an appeal ifrom this decision to the cir- 
cuit court. Before the hearing of the appeal, 
and after the time for appeal had elapsed, one of 
the creditors, Wellstern, Meyer & Oehinger, 
against whom a decree for §3,109.2-i had been en- 
tered, moved to open the decree, so that they 
might be heard upon the merits of their case. 
They were served with process, but never filed an 
answer or made any defense. It was claimed 
that this happened by mistake and misunder- 
standing of counsel; that they stood upon the 
same ground and had the same defense as Cow- 
din & Co. Tlieir motion was denied, but says 
Judge Choate: "The case is clearly one in which 
the court would gladly give these parties relief 
if it had the power. They are apparently in the 
position of being called on to pay what other 
defendants, upon the same state of facts, have 
been held not liable to pay." 1 Fed. 378. Cu-- 
cuit Judge Blatchford delivered the opinion uponj 
appeal, in which he said: "All the points urged 
by the appellants appear to have been carefully 
considered by the district judge in his decision. 
So far as the main questions at issue are con- 
cerned, I think they were all properly disposed 
of except the question of interest." The only 
question involved in the interest was as to the 
time for which it should ran. 4 Fed. 324.] 
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LINDER V. LEWIS. 
[See 4 Fed. 318.] 
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Ex parte LINDO. 

[1 Cranch, C. 0. 445.] i 

Circuit Court, District of Coliunbia, Nov. 
Term, 1807. . 

WiTSESS— Answer Tbxdixg to Crimisate. 

A witness must answer whether he saw the 
defendant at a public gaming-table, inasmuch 
as the answer cannot criminate or tend to crim- 
inate the witness himself. 

Rule to show cause why an attachment of 
contempt should not issue against a witness 
for not answering this question by the grand 
juiy, "Did you within the last three months 
see Richard Lewis play at any public gaming- 
table within the county of Alexandria?" 

The witness [Abraham Lindo] objects that 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



it ntay tend to criminate himself, by showing 
that he was present at a public gaming-table, 
and may induce Lewis to prosecute him. 

Mr. Swann, for the witness, cited 1 Mor- 
gan, Essays, 438; 2 Hawk. p. 609, c. 46, § 20; 1 
Atk. 539. 

But THE COURT (DXJCKETT, Circuit 
Judge, absent) decided that he must answer, 
inasmuch as the answer could not criminate 
nor tend to criminate himself. Whereupon 
he submitted to answer. 



LINDO (GARDNER v.). See Cases Nos. 5,- 
231 and 5,232. 

LINDO (GORDON v.). See Cases Nos. 5,- 
231 and 5,616. 

LINDO (SKYREN v.). See Case No. 12,931. 

LINDO (SNOWDON v.). See Case No. 13,- 
152. 

LINDO (WELSH v.). See Cases Nos. 17,408 
and 17,409. 



Case ISTo. 8,365. 

LINDROP V. DALL.i 

District Court, D. California. Oct 5, 1868. 

Shipping— Master — Punishjfent of Offenders 

— Liability fob Pi;nish.ment without 

ixvestigatiox. 

[1. It is not a cruel or excessive punishment 

to keep two waiters ironed together for 10 

hours for fighting in the cabin of a vessel.] 

[2. A master who without investigating the 
circumstances unjustly causes a seaman to be 
punished for an offense he did not commit is 
liable though he did not act in a cruel or op- 
pressive spirit.] 

[This was a libel In personam by John Lind- 
rop, a waiter on board the steamer Sierra Ne- 
vada, against the master, 0. C. Dall, to recov- 
er for personal injuries.] 

Thompson & Wilson, for libelant. 
H. & G. McAllisters, for respondent. 

HOFFMAN, District Judge. I do not per- 
ceive that the mode of punishment adopted 
by the master was either cmel in its nature or 
excessive in its degree, if the libellant had 
committed the offence for which he was pun- 
ished. The master supposed that he had been 
fighting in the cabin with another waiter. He 
therefore caused the two to be ironed together, 
and kept them in that condition some nine or 
ten hours. It was demonstrated by actual 
experiment in court that persons confined in 
this way could sit down, and that their situa- 
tion, though certainly uncomfortable, did not 
occasion any torture or severe suffering. Had 
the master taken any measures to investi- 
gate the ti-uth of the charges against the li- 
bellant, and, after due inquiry, acted on the 
best information he could obtain, his justifica- 
tion would have been complete, even though 
he might have been mistaken as to the facts. 
But in this case he seems to have assumed 
that the libellant was in fault, and even that 

1 [Not previously reported.] 
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he -was drunk, I think it clear from the 
proofs that the libellant was not in favlt, and 
Uiat he was not drunk on the occasion refer- 
red to, oi' any time during the voyage. On 
the conti-ary, he seems to be a man of entire- 
ly sober habits. 1 think, therefore, that the 
master acted hastily and without due regard 
for the feelings, and rights of the libellant. 

I cannot believe that the subsequent ill- 
health of the libellant was due to the punish- 
ment he received. Undoubtedly the abrasion 
on his wrists was caused by the irons. But 
this would have been but a temporai-y incon- 
venience if he had been willing to submit to 
treatment. The irons are said to have been 
rusty, but they appear to have been new, 
and were probably as free from rust as ex- 
posure to the moist air of the ocean could al- 
low. 

The feelings of the. libellant, who seems to 
be a very respectable young man, have evi- 
dently beers deeply wounded by me igjuries 
as well as harshness of the treatment he 
received, and as it was wholly undeserved, I 
think he is entitled to damages. I do not »<•- 
tribute to thes master any cruel or oppressive 
spirit or any desire to abuse his authority. 
Had the facts been as he supposed, he would 
have been justified in his treatment of the 
men. But he is to blame for not taking pains 
to investigate tlie circumstances. There was 
no emergency that called for instant action, 
and the second steward and several, others 
could have informed him how the dispute^ be- 
tween tha men arose and who was to blame. 
His statement on the stand that the libellant 
was drunk when he came to his room, shows 
a hastiness in forming conclusions and an 
incautiousness not to use a stronger word, 
of statement which cannot be justified. The 
rightful authority of the master, to punish 
seamen when necessary to maintain disci- 
pline and enforce obedience, will at all times 
be sustained by the court. But this authori- 
ty he must exercise with circumspection, and 
after due inquiry into the facts so that no 
injustice be done. Had the master made 
such inquiry in this he would have learned 
that the libellant did not deseive punishment. 
1 shall decree §100 damages to libellant. 



LINDSAY (FOSTER v.). See Cases Nos. 4,- 
975 and 4,976. 

LINDSAY (HARRIS v.). See Cases Nos. 6,- 
123 and 6,124. 

LINDSAY (McCOBB v,). See Case No. 8,- 
704. 



Case lS[o. 8,366. 

LINDSAY V. RIGGS. 

Circuit Court, District of Columbia. December 
Term, 1811. 

[Cited in Paul v. Lowery, Case No. 10,844, to 
the point that a deposition may be read in' evi- 
dence in tlie circuit court of the District of Co- 
lumbia which deposition purports to be taken be- 
fore the superintendent of the city of Cliarleston, 
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and is certified under the seal of the corporation, 
and taken in due form under the act of congress, 
without other proof of the fact that the super- 
intendent was the magistrate of the city than is 
contained in his own certificate and the official 
seal, and the further evidence introduced and 
proved by the testimony of a witness that the 
superintendent before whom the deposition was 
taken was the intendant and chief magistrate or 
the city of Charleston at the date of the certifi- 
cate, and that he believed it was fhe seal of the 
corporation, hut did not know the haridwribng.] 
[Also cited in a note to Waller v. Stewart, Case 
No. 17,109, upon the question whether the call- 
ing for and inspecting the books of the opposite 
partv authorizes the owner to read them in evi- 
dence, if the party calling for them refuses to 
use them.] 

[NOTE. This case was taken to the supreme 
court upon writ of error by one of the defend- 
ants, and the judgment of the circuit court was 
afiirmed; hut, in the opinion delivered therein by 
Mr. Justice Livingston, the two points to which 
the case was cited as noted above were not con- 
sidered. Riggs V. Lindsay, 7 Cranch (11 TJ. S.) 
500.] 

Case No, 8,367. 

LINDSAY V. TWINING. 
[1 Cranch, C. C 206.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1804. 

Practice at Law— Reinstatemest of Cause. 

The court will not. at a subsequent term, re- 
instate a cause which has been non pressed for 
want of security for costs. 

Non pros, at last term for want of security 
for costs. 

Mr. Woodward moved to reinstate the 
cause, upon the affidavit of Colonel D. C- 
Brent, that he had directed the clerk to en- 
ter him security, but the clerk had failed so 
to do. The clerk stated that Colonel Brent 
had, in his office, told him he would get se- 
curity. 

amotion refused; the term being passed, 
and the clerk having no right to judge of the 
sufficiency of the security offered. It should 
have been offered to the court The derk 
was in no default. 



LINDSAY (UNITED STATES v.). See Case 
No. 15,602. 

LINDSEY (HARRIS v.). See Cases Nos. 6,- 
123, and 6,124. 

LINDSEY (JIILLER v.). See Case No. 9,580. 



Case Wo. 8,368. 

LINDSEY V. The SOUTH CAROLINA. 
[Bee, 173.] 2 

District Court, D, South Carolina, Oct. 27, 

1801. 
SiJAMES's Wages— Pakt of Cargo Sold— C.\p- 

TURE. 

Ship went to a port out of the course of the 
voyage stipulated, and there sold part of the car- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Thomas Bee, District 
Judge.] 
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go. She was afterwards captured. "Wages de- 
creed from the time of her leaving Charleston 
till the partial sale took place. 

The actor [Samuel Lindsey] was one of the 
crew of the South Carolina, and with the 
rest had signed articles to proceed from 
Charleston to Leghorn, and back; with lib- 
erty to touch at Gibraltar. The vessel sailed 
from hence about the 1st May, 1800, and put 
into Malaga, where the captain sold 200 bags 
of cocoa, part of his cargo, and received on 
board 23 casks of wine. The ship left Mala- 
ga on the 6th July; but on the 15th was tak- 
en by a British frigate, and ordered into Port 
Mahon for adjudication. On her way there, 
she was recaptured on the 25th by three 
Spanish, and one French, privateers, and car- 
ried Into Majorca, where the ship and cargo 
were condemned. An appeal has been made 
to the supreme tribunal at Madrid; and the 
ship and cargo, by the last advices, remained 
in possession of the mate and cook, the cap- 
tain being at Madrid for the pm-pose of pros- 
ecuting the appeal. The rest of the seamen 
left the vessel in February, 1801, having first 
■obtained a certificate from the mate that 
they were detained by the captain's order to 
that time, 

BEE, District Judge. The only question 
for my decision is, what wages ai-e due to the 
actor. This ship and cargo have been con- 
-demned at Majorca: 

1st As taken from the possession of an en- 
«my; though this is directly contrary to tlie 
treaty between Spain and us. It has been 
contended that the deviation to Malaga en- 
titled this crew to their wages then due, and 
even to a discharge. But I do not consider 
this alteration of the original voyage as suffi- 
cient to induce these consequences, whatever 
might be the case as to an insurance. • Be- 
sides, nothing of this sort was insisted on at 
the proper time and place. I shall, indeed, 
decree wages up to that time, viz. from the 
1st May to the 14th July, upon the ground 
of the captain's having sold part of his cargo 
at Malaga. It has been said further that 
the condemnation of this vessel shall not af- 
fect the wages of the crew, .because she was 
engaged in an illicit trade. But no such 
thing appears. The captain and owners are 
blameless. They knew nothing of the Span- 
ish edict newly proclaimed, and in dh-eet vio- 
lation of our treaty with Spain, by which it 
is provided that our property, recaptured by 
them from an enemy, shall be restored upon 
payment of salvage. 

The second ground of condemnation at Sla- 
jorea was, that certain of the ship's papers 
had been thrown overboard. This must have 
been done, if done at aU, by the British cap- 
tors, for the captain had no inducement to 
conceal any thing relative to a voyage per- 
fectly fair. If he had seen cause to do an 
act of this sort, it must have been when he 
was first taken, in which case the British 
commander would have been justified in 



using this as a plea for condemnation. It is 
nevertheless true that the sentence of a court 
of competent jurisdiction in Spain will be 
binding upon these parties, and may ulti- 
mately destroy the right of these seamen to 
the balance of their wages after leaving 
Malaga. For this I can give no redress; but 
in consideration of all the circumstances of 
this case, and that the men never quitted the 
ship till they were dismissed by the captain, 
I decree that the actor receive an additional 
compensation of one month's wages, and that 
costs of suit be paid by the defendants. 



LINDSEY CTTNITED STATES v.). See Case 
No. 15,G03. 

LINDSEY, The ANNIE. See Case No. 422. 

LINEGAN (GARRBTSON v.). See Case No. 
5,251. 

LINENS (UNITED STATES v.). See Case 
N^. 15,604. 



Case No. 8,369. 

Id re LINFORTH et al, 

[4 Sawy. 370; i 16 N. B. R. 435; 1 San Fran. 
Law J. 199.] 

Circuit Court, D. California. Nov. 22, 1877. 

Buyer and Seller, not Principal and Agent. 

Where A. agreed to furnish goods to B., at 
schedule prices, less a certain discount, and B, 
wag to pay all freight, storage, and other diar- 
ges, and, at the end of every three months, was 
to settle for all goods sold by him or shipped from 
his warehouse, by giving his notes for the stipu- 
lated price, and, at the end of a year from the 
date of the agreement, to settle, if required, for 
all goods remaining on hand, held, that this ar- 
rangement created the relation of seller and buy- 
er, and not that of principal and agent or factor; 
and that on the bankruptcy of B., A. could not 
recover from his assignees the proceeds of goods 
sold by B. and collected by them, or notes of pur- 
chasers of such goods in their hands as assignees. 

[Cited in Hamilton v. Willing (Tex. Sup.) 11 
S. W. 845; House v. Beak, 141 III. 300, 30 
N. E. 1068.] 

The petition in this case prayed that the 
court would order the assignees of the above 
bankrupts to pay to the petitioner certain 
moneys in their hands, being the proceeds of 
goods heretofore sold by the bankrupts, and 
also turn over certain notes and accounts 
for the impaid purchase-moneys of other 
goods sold by them. No objection is made 
to the form of the proceeding. The goods 
were obtained, by the bankrupts, from the 
petitioner, under the following agreement: 
"Memorandum of agreement made this first 
day of June, 1876, by and between the. Furst 
& Bradley Manufacturing Company of Chi- 
cago, Illinois, parties of the first part, and 
Messrs. Linforth, Kellogg & Co., of San 
Francisco, California, parties of the second 
part: Witnesseth, that the said parties of 
the first part agree to furnish to the said 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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parties of tlie second part such goods of 
their manufacture as they may, from time 
to time, order, delivered free on board cars 
in Chicago, Illinois, on the following terras 
-and conditions, viz.: The Furst & Bradley 
Jilanufacturing Co. agree to allow Messrs. 
Linforth, Kellogg & Co. the following dis- 
counts from their present price-lists, dated 
Chicago, 1876, which are hereto attached; on 
.sulky rakes, a discount of ddV^ per cent,; on 
wheel cultivators, a discount of 33% per 
cent; on sulky plows, a discoimt of 33% per 
■cent; on Texas or southern plows, a discount 
of 25 per cent.; on common plows and other 
goods, 33% per cent; and further agree to 
^ive the said parties of the second part the 
exclusive sale of such goods as they may or- 
•der, in sufficient quantities to supply the de- 
mand in the following described territoiy, to 
wit: The state of Califomia, the state of Ne- 
vada, as far east as Elko— but not to include 
that place or tributaiy trade— the territory of 
Arizona, and the Republic of Mexico. The 
said parties of the second part agree to pay 
-all freights, storage, and other charges, on the 
goods shipped to them by the said parties of 
-the first part, and to sell no other goods of 
the same class than those manufactured by 
the Furst & Bradley Manufacturing Co. in 
the territory above named, and further agree 
to keep insured at all times, at their own 
-cost and expense, such goods as they may 
have in store or warehouse, at the full list 
price, less 33% per cent, for the sole benefit 
of the Furst & Bradley Manufacturing Co. 
The parties of the second part further agree 
to render an account of sales every three 
months, beginning with September 1, 1876, 
and to settle for all goods sold or shipped 
from their warehouse or store, by giving 
their note, payable in sixty days from the 
dates fixed for rendering accounts of sales, 
as provided. It is further agreed, on Ijie 
part of Messrs. Linforth, Kellogg & Co., to 
•settle for such goods as may be on hand 
June 1, 1877, by giving their note, with in- 
terest at the rate of ten per cent, per an- 
rnum, payable in six months, from June 1, 
1877, if so required by Furst & BracUey 
Manufacturing Go. The Furst & Bradley 
Manufacturing Co. further agree to allow 
an additional discount of one per cent 
per month for all cash paid in advance of 
'.the times specified above. This agreement 
to go into effect June 1, 1876, and to con- 
tinue during the year and up to June 1, 1877. 
Furst & Bradley Manufacturing Co.; Lin- 
forth, Kellogg & Co." 

HOFFMAN, District Judge. In the case 
• of Nutter v. Wheeler [Case No. 10,384], Low- 

■ell, J., observes: "It has been settled for a 

very long time that upon the bankruptcy of 
:a factor his principal may recover of the as- 
-slgnees any of the goods remaining unsold, 

or any proceeds of such goods which the 
c assignees themselves have received, or which 

remain specifically distinguishable from the 



mass of the banknipt's property. The ac- 
tion may be brought at law as well as in 
equity, subject, of course, to the factor's 
lien for advances or commissions — and it 
makes no difference that the factor acted un- 
der a del credere commission, or sold the 
goods in his own name," For these posi- 
tions, which are substantially those main- 
tained by the counsel for the petitioners in 
the case at bar, the learned judge cites nu- 
merous authorities. I do not xmderstand 
them to be controverted by the counsel for 
the assignees. 

But the question presented in this case is 
not as to" the rights of the assignee of a 
bankrupt factor as against the principal; 
but whether the relation of principal and 
faqtor existed as to the goods in question, or 
their proceeds, between the petitioner and 
the bankrupt. The same question arose un- 
der very similar circumstances in the case 
before Lowell, J., and it is discussed by 
him with characteristic vigor, clearness and 
learning. In that case it appeared that the 
defendants were in the habit of sending 
their manufactured goods to Gear, the bank- 
rupt, and he sold them at such prices and 
to such persons, and on such terms as he 
pleased, not less than the trade prices fixed 
by the defendants. Whenever he sold any 
tools, and not before, he was to pay ttie de- 
fendants in thirty days the prices shown on 
the list, less an agreed discount. The de- 
fendants had the right to sell any goods 
which remained in his shop unsold, and he 
was permitted to sell any of their goods at 
the factory, and the defendants would then 
deliver them according to his order, and 
charge him with the trade price, less the 
discoimt Instead of paying in thirty days. 
Gear would sometimes give his note for the 
balance due, and the defendants held one 
such note at the time of the bankruptcy. On 
this state of facts Mr. Judge Lowell held that 
the goods sent to the bankrupt, by the de- 
fendants, remained the property of the lat- 
ter until sold, and that when a sale occurred 
the bankrupt became their debtor, at a fixed 
price, and was bound to pay at a definite 
time, and that the relation of the bankrupt 
to the consignor was that of a bailee, with 
power to sell as principal, but not that of 
agent or factor. 

The authority , chiefly relied on by Lowell, 
J., is Ex parte White, 6 Oh. App. 397. In 
that case the court, in its opinion, describes 
the bargain between the parties as disclosed 
by their course of dealing, as follows: **We 
will give you the goods; you shall be the 
sole person whom we supply in a particular 
district, and we shall not call upon you to 
pay until you have disposed of them. You 
are at liberty to sell upon yoiu: own terms. 
We have nothing to do with the persons 
with whom you deal, but we look to you to 
pay at our trade prices for the goods you 
sell. You must return the sales you have 
made up to certain times. We will give you 
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a certain credit, but wheii that is expired 
■^'6 look to you for the cash." 

Under this agreement the 'court held that 
no relation of principal and agent subsisted 
between the parties; that the consignee of 
the goods was not acting in a fiduciai^y ca- 
pacity, and that the proceeds of sales were 
his own moneys, and he was at liberty to 
deal with them as he pleased, and that the 
consignors of the goods had no right to fol- 
low them in the hands of bankers to whom 
they had been paid. 

It will be noticed that this case is almost 
identical with the case at bar. By the agree- 
ment between the bankrupts and the peti- 
tioners the latter agreed to "fui-nish" the 
bankrapts goods of their manufacture, at a 
fixed price. The bankrupts were to pay. all 
freight, storage, and charges on the goods 
shipped to them. They had the right to sell 
or dispose of them in any manner, and for 
such prices and on such terms as they chose, 
and were to pay, at the expiration of three 
months, a fixed price for all goods sold or 
shipped from their warehouse. They w^ere 
not bound to render any account sales to their 
consignors. The agreement speaks, it is 
true, of an account sales to be rendered by 
the banki-upts, but this evidently means an 
account or statement of the articles sold or 
shipped from their warehouse, for which 
they were to pay the agreed price eveiy 
three months. They were not bound to ren- 
der any account of the prices obtained by 
them, or of the terms of sale. At the end 
of the year they were bound to pay, if re- 
quired, for all goods remaining on hand. It 
is plain that this transaction in no respect 
resembles a consignment by a principal to a 
factor, of goods to be" sold on commission. 
It is a consignment of goods to be paid for 
at a price agreed upon, and which bore no 
relation to the prices at which the consignees 
might sell, or the amounts they might be 
able to collect. A credit was given, but all 
goods sold or removed were to be paid for 
at stipulated periods, and all goods remain- 
ing on hand were to be paid for at the ex- 
piration of a year from the date of the 
agreement. The transaction was thus a sale 
on credit, and the petitioners can make no 
claim to the goods sold or removed from 
their warehouse by the bankrupts, or to 
their proceeds. The case is not affected by 
the circumstance that the bankmpts have, in 
pursuance of their agreement, given their 
notes for the goods sold by them, which 
notes the petitioners now hold. The latter 
may, if they choose, surrender these notes, 
and prove for the original debt. No question 
is made as to the goods remaining in the 
bankiiipt's possession at the time of thebank- 
mptcy. It is understood that the assignee 
has agreed to relinquish them to the peti- 
tioners, as it was found more advantageous 
to the estate to reduce the amount of the pe- 
titioners' claim by the amount of their con- 



tract price, than to sell them at the present 
market rates, and admit the petitioners to- 
prove for their whole claim. 

A^ the assignee is in possession of all the 
assets to which the petition lays claim, no or- 
der will be necessaiy, except to deny the 
prayer of the petition. 



Case K^o. 8,370. 

LINGAN V. BAYLBY. 

[1 Cranch, C. 0. 112.] i 

Circuit Court, District of Columbia. Dec, 
Term, 1803. 

Bankrcptot — Imprisonmest of Uankrupt dur- 
ing EXAMIXATIOX. 

The court will not commit a bankrupt for 
want of hail, who has surrendered to the com- 
missioners, and whose examination is not clos- 
ed, although the forty-two days have expired. 

The bail surrendered the defendant, and 
the plaintiff prayed that he might be com- 
mitted. 

The defendant was declared banknipt, on 
the 21st of August, 1802, and on the 2d of 
September he surrendered himself to the 
commissionei-s. The examination is not yet 
closed, although the forty-two days have ex- 
pired. Bayley has appealed from the deci- 
sion of the commissioners. 

THE COURT refused to commit the de- 
fendant. 

Cooper's Bankr, Law, pp. 175, 343, was 
cited. 



Case Wo. 8,371. 

LI J? G AN V. JIABBUBY. 

[1 Cranch, C. C. 365.] i 

Circuit Court, District of Columbia. Dec, 
Term, 1806. 

o 

Jury — Alies. 
A juror cannot object to serve because he is 
an alien. 

A juror objected to being sworn on the pet- 
it jury because he was an alien, a North 
Briton. 

THE COURT thought it no objection, com- 
ing from the juror himself, however it might 
be if he was challenged by either party. 

FITZHUGH, Circuit Judge, absent. 

By consent of parties, however, he was not 
sworn. 



Case "No. 8,372. 

LINGER V, WOOSTER, 
[See Case No. 12,901a.] 



LINK (THORNHILL v.). See Case No. 13.- 
993. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case ]Sro. 8,373. 

LINKER V. SMITH. 

[4 Wash. G. C. 224.] i 

Circuit Court, D. Pennsylvania. April Term, 
1818. 

Makuiage Settlemekt— Without Knowledge 
OF Husband— Secret. 

A secret settlement by a woman on the eve of 
her marriage, and in contemplation of Uiat 
event, is fraudulent and void against the hus- 
band. 

This is a bill to set aside a secret seftle- 
ment made by the plaintiff's late -svife, a 
few days previous to her marriage. The 
conveyance was to Mary Graham, the sister 
of the plaintiff's wife, in trust for the gran- 
tor during her life, and, if she died leaving 
no children, &c. then in trust for Jane, the 
daughter of the trustee. The wife died a 
few months after the marriage without is- 
sue, and the plaintiff qualified as her admin- 
isti-ator. The paitieular prayer of the bill 
is, that the defendant, Newberry Smith, may 
be decreed to transfer to the plaintiff certain 
shares in the Bank of the United States, 
standing in his name, but purchased with 
the money of the plaintiff's late wife, and 
held by him in trust for her, which bank 
shares constituted a part of the property 
conveyed by* the aforesaid deed of settle- 
ment' Mary Graham having died since 
the institution of this suit, and her daugh- 
ter Jane being an infant of about ten years 
of age, the only answer put in is by N. 
Smith, who, since the death of Mary Gra- 
ham, qualified as her executor, in which he 
states his belief that the plaintiff's wife was 
Indebted to his testatrix, and annexes an ac- 
count of the same, stated and sworn to by 
Mary Graham in her life time, amounting 
to §1120, for work and services rendered, 
and for the use of her furniture. The an- 
swer alleges, but no proof is given of the 
fact; that the plaintiff has given insufficient 
security for his administi-ation of his wife's 
estate; and that the debt so due to his testa- 
trix will be lost, unless the fund in the 
plaintiff's hands should be made liable. The 
answer submits the rights of Jane Graham, 
the other defendant, to the protection of the 
court. The only witness who gave any evi- 
dence of a debt due from the plaintiff's wife 
to Mary Graham, stated in her deposition, 
that the plaintiff's wife and Mary Graham 
kept an inn for some time in partnership, 
and that the latter applied for a settlement 
of the partnership concern, which the former 
refused. That in consequence of the refusal, 
and because there had been no written arti- 
cles of co-partnership between the parties, 
Mary Graham, after the commencement of 
this suit, made out her account against the 
plaintiff's wife for work and services, which 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 
15FED.CAS. — 36 
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the said Maiy had performed in the house, 
and for the use of the plaintiff's wife. 

WASHINGTON, Circuit Justice. That the 
seci-et settlement made by the . plaintiff's 
wife, shortly before her marriage, and in 
contemplation of that event, and without the 
knowledge of her intended husband, was a 
fraud upon his marital rights, admits not of 
a doubt; and has been candidly acknowl- 
edged by the counsel for the defendant. 
But he contends, that the fund in his hands, 
which foi-ms the subject of this suit, ought 
not to be taken from him, until the plaintiff 
has done equity on his part, by paying to 
the defendant the debt alleged to be due to 
the estate of his testatrix; to ascertain 
which, it is insisted that an account ought 
to be directed. Without giving an opinion 
upon this question, if a proper foundation 
for directing an account were presented to 
the court; it is a sufficient answer to the 
argument, that there is not the slightest evi- 
dence that the debt referred to in the an- 
"swer was due by the plaintiff's wife to Mrs. 
Graham. The answer does not contain such 
an allegation, and the witness relied upon to 
establish the claim does, in effect, disprove 
it. That witness indeed speaks of another, 
and a very different claim asserted by Mrs. 
Graham, which she arbitrarily converted into 
the one which is annexed to the answer. 
There is no proof that there was any balance 
upon the partnership concern alluded to 
by the witness, due to Mrs. Graham; and 
if it were proved, still it is not the claim as- 
serted in the answer, arid consequently it 
could not be made the foundation of a de- 
cree for an account There is, in short, no 
evidence to establish any claim against the 
plaintiff's late wife, or which affords suffi- 
cient ground to warrant this court in en- 
tangling the parties in the settlement of a 
partnership account between two deceased 
partners; when there are probably no mate- 
rials for making such a settlement, and to 
withhold from the plaintiff an acknowledged 
right to the bank shares in the name of the 
defendant until that account should be tak- 
en. If the defendant as executor of Mary 
Graham, has a claim of any kind against 
the plaintiff, the remedy is plain; and so far 
as appears to the court, it is safe, as the 
plaintiff has given security, and there is no 
evidence of its insufficiency. Decree that 
defendant ti-ansfer, &c. 



Case 3Sro. 8,374. 

LINKMAN V. WILCOX. 
[1 Dill. 161.] 1 
Circuit Court B. D. Missouri. 1871. 
Bankkuptoy —Illegal Preferexce — Intent. 
A judgment creditor ■who levies upon the en- 
tire stock in trade of his debtor, with knowl- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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edge, or reasonable cause to believe, that he is 
insolTent, is not entitled to the proceeds of the 
sale in the hands of the sheriff, as against the 
assignee in bankruptcy; the requisite intent, on 
the part of such a creditor, to defeat the bank- 
rupt act [of 1867 (14 Stat. 517)] will, under 
such circumstances, be inferred. 
[Cited in Giddings t. Dodd, Case No. 5,405.] 

Error to the district court for the Eastern 
district of Jlissouri. 

Winter owed Linkman §2,300, and interest, 
to recover which the latter commenced suit 
in July, 1870, and obtained judgment No- 
vember 22, on which execution issued No- 
vember 29, 1870, and was levied by the sheriff 
on Winter's stock of goods. On the next day 
after the levy. Winter filed his petition in 
bankruptcy to be adjudicated a bankrupt, and 
was on the 3d day of December, 1870, ad- 
judged a banla-upt. On the 15th day of De- 
cember, the sheriff sold the stock of goods 
levied on, and there arose from the sale the 
sum of $1,583.05. Linkman filed a petition 
in the district court of the United States for 
the Eastern district of Missouri, asking for an 
order upon the sheriff that the proceeds of 
the sale be paid to him. The assignee in 
bankruptcy answers, and insists that the 
money be paid to him for the benefit of the 
estate of the bankrupt. The evidence shows 
that as the time judgment was obtained by 
Ijinkman against Winter, the latter was in- 
solvent. It also shows that Linkman knew, 
or had reasonable cause to believe, that Win- 
ter Avas insolvent, and that Winter was aware 
of his own insolvency. Winter did not procure 
suit to be brought, and although he had no 
real defense to Linlcman's action, he employ- 
ed an attorney who filed an answer and de- 
fended the action as best he could, to gain 
time; but the only defence made related to 
the interest claimed, which being waived by 
the plaintiff, the court gave him judgment. 
There was no contrivance or collusion be- 
tween Linkman and Winter, to give the for- 
mer a preference; on the contrary, the debt- 
or's desire seemed to be to prevent the judg- 
ment and execution. And the question is, 
whether, under the circumstances, the judg- 
ment creditor, or the assignee in bankruptcy, 
is entitled to the proceeds of the sale under 
the execution. The district comi; decided in 
favor of the assignee. A bill of exceptions 
was taken, and the cause is here on a writ of 
error prosecuted by the judgment creditor. 
No question is made as to the mode of re- 
viewing the decision below. 

Finkelnburg & Rossieur, for Linkman. 
Fisher & Eowell, for the assignee. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. Before the bank- 
rupt act was passed, the law allowed a debt- 
or to prefer a creditor, and it permitted the 
latter to secure a preference by contract 
or by suit. >To prevent this is one of the main 
purposes of the bankrupt act. Hence the 



many provisions in the enactment leveled 
against preferences, and intended to place all 
creditors, with few exceptions (section 27), 
upon a plane of perfect equality, "without 
any priority or preference whatever." This 
cardinal purpose of the legislation in ques- 
tion must never be everlooked in consti-uing 
the special provisions of the act. 

Assuming the facts of the case to be as above 
stated, it is the opinion of the court that to 
hold the judgment creditor to be entitled to 
the money in the hands of the sheriff, would 
be to give him a preference over other cred- 
itors under circumstances which couti-avene 
tie pui-pose of the bankrupt law. 

It is provided (section 39) that any person, 
who, being insolvent, shall procure or suffer 
his property to be taken on legal process, 
with intent to give a preference to one or 
more of his creditoi-s, or with intent to de- 
feat or delay the operation of the bankrupt 
act, shall be deemed to have committed an 
act of bankruptcy, and the assignee may re- 
cover back the money, &c., paid, &c., con- 
trary to the act. 

In this case Winter did suffer his property 
to be taken on legal process, and if It is not 
an act of bankruptcy for a merchant to have 
his stock of goods levied on and sold under 
judgments against him, the bankrupt law 's 
much less extended in its operation than is 
generally supposed, and so defective in pre- 
venting preferences as to be almost inef- 
fectual to secure the equality among creditovs 
which is its chief pux-pose. 

The main argument in favor of the judg- 
ment creditor is, that the law requires an 
actual intent on the part of the debtor to 
give a preference, or to defeat or delay the 
operation of the law; and that here there is 
no such intent, since the debtor did not col- 
lude with the creditor, but did what he 
could to prevent the latter from obtaining 
judgment. 

In om* opinion the requisite intent is to be 
inferred from the circumstances in which 
the debtor was placed, and the knowledge of 
the parties as to the debtor's insolvency. The 
debtor was insolvent, and knew it. The cred- 
itor knew it, or had reasonable cause to be- 
lieve it, and because of this he made a sac- 
rifice of more than a year's interest on his 
debt to procure judgment at the first term 
after suit was brought. If the 14th, 23d, 
29th, 35th, 39th, and 44th sections of the baulc- 
rupt act are studied, it will appear plain 
that to allow the creditor to get a priority 
by reason of a judgment thus obtained, would 
subvert the law and continue the system of 
preferences which it was designed to abolish. 
By the 14th section, all attachments made 
within four months are dissolved by the as- 
signment, and the effect of allowing the judg- 
ment creditor to receive the money under a 
levy made with knowledge or belief of the 
debtor's insolvency, is the same as if the 
money had been voluntarily paid to him by 
a known insolvent, or the debtor had desired 
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and intended to give a preference to the cred- 
itor who recovered Judgment. Affirmed. 

See, also, Giddings v. Dodd [Case No. 5,405]; 
Vanderhoof v. City Bant [Id. 16,842]; Risen v. 
Knapp [Id. 11,861]. And compare Wright v. 
Filley [Id. 18,077]. 
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LINN et al. v. SMITH, 

14 N. B. R. 46 (Quarto, 12); i 3 Am. Law T, 

218; 1 Am. Law T. Rep. Bankr. 229; 2 

Leg. Gaz. 299. 

Circuit Court, E. D. Michigan. 1870. 

BANKRUPTor—PBTiTjox— Claim xot Dve. 

1. A creditor can file a petition against his 
debtor even though his daim is not due. 

2. If the debts are provable under the act 
they are such as the act contemplates as suffi- 
■cient on which to base a bankruptcy petition. 

[Cited in Re Stausell, Case No. 13,293.] 

3. The act surely does not contemplate such 
inequality as there would be in precluding a 
creditor holding notes to amount of ten thou- 
sand dollars from the right to petition, when 
■one holding an open account to amount of two 
hundred and 6tty dollars is allowed to have the 
■debtor declared a bankrupt if he has been guil- 
ty of the acts prescribed as acts of bankruptcy. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Michi- 
gan.] 

[In the matter of Alexander R. Linn and 
otliers against Loring M. Smith.] 

A. Russell, for appellant. 

Don M. Dickinson, for appellee. 

EMMONS, Circuit Judge. The act of bank- 
ruptcy having been traversed, the matter was 
tried before a jui-y in the district court, be- 
fore his honor, Judge Withey. Two objec- 
tions are argued in this court: (1) That the 
petition alleged a debt which was due and 
payable, and there was a variance between 
it and the evidence. (2) That as the debt 
was not due when the petition was tiled it 
cannot be sustained. The 39th section of the 
act [of 1867 (14 Stat. 536)], provides that 
creditors whose debts are provable under the 
act may petition, and section 19 authorizes 
debts not due to be proved. The 32d section 
discharges the bankrupt from all debts which 
are provable. Literally construed, these pro- 
visions are wholly unambiguous, and author- 
ize a creditor whose debt is not due to be- 
eome a, petitioner. The consequences, too, of 
a different construction would seem clearly 
to justify this rendering of the law. Unless 
such a creditor can petition he cannot, be- 
fore the maturity of his debt, become a party 
in any other form, and the injustice will re- 
sult of discharging a citizen's debt by pro- 
ceedings which he can neitlier originate nor 

1 [Reprinted from 4 N. B. B. 46 (Quarto, 12), 
by permission.] 



aid in controlling. The petition must be filed 
within sis months from the commission of 
the act of bankruptcy, and a fraudulent pref- 
erence made more than four months before 
the petition cannot be defeated. If, there- 
fore, an immature demand will not authorize 
a proceeding, every creditor whose debts do 
not fall due within this period may be wholly 
deprived of all the protection intended to be 
secured. In numerous instances the fraudu- 
lent debtor would be without restraint. Other 
equally impolitic results might be stated, ren- 
dering it, in the last degree, improbable that 
the lawmakers intended to deny a creditor 
who held a debtor's note for ten thousand 
dollars, due in one year, the liberty of peti- 
tioning, while he who had an open account 
of two hundred and fifty dollars, because no 
credit was agreed upon, was allowed to do 
so. It is claimed this reading is erroneous, 
and an argument of much learning and 
plausibility was made. The common convic- 
tion of the bar that the debt must be due was 
appealed to, the analogies in proceedings at 
law for the collection of debts, and the con- 
struction put upon the old English banki-upt 
laws were much relied on. Mr. James and 
Mr. Hilliard, in their commentaries on the 
statute both fully sustain the position of the 
appellant. Hil. Bankr. p. 184, says: "A fu- 
ture debt is held no ground for a petition. 
No action can be commenced upon it, much 
less can there be a commission of bankruptcy 
taken out upon it, whereby, as it were, all 
tlie property of the bankrupt is seized in exe- 
cution." James, Bankr. p. 265, says, the 
clause authorizing debts provable to be the 
subject of petition is satisfied by making it 
refer solely to the nature of the debt That 
is, it must not be for a tort, or of such a 
nature as not to be provable. These books, 
issued soon after the publication of the law, 
are, in all probability, the source of the pro- 
fessional conviction which has been appealed 
to by cotmsel. The reason given for the read- 
ing of Mr. James is quite insufficient. It nev- 
er would have occun-ed to any lawmaker that 
coiu'ts, by a far-fetched judicial construction, 
would authorize a petition by parties whose 
debts were neither provable for a dividend nor 
discharged by the decree. Such a party has 
no possible connection with the proceedings, 
and the clause could not have been Inserted 
for the purpose of excluding him. No other 
reason has been suggested why this section 
should not be held to mean what it says, that 
any creditor who may prove his demand, 
share in the dividends, and is barred by the 
decree, may launch the proceedings. Mr. Hil- 
liard seems mainly influenced by the idea that 
no action can be maintained upon an imma- 
ture demand, and says much less can a com- 
mission issue upon it This is exceptionally 
fallacious. It is not an instance where the 
causes which prohibit action in one case have 
an increased application in another. So far 
as these respective qualities are involved in 
these proceedings there is no analogy between 
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these wholly different processes. The one Is to 
collect an overdue debt, to prosecute' which 
before it is due would he as absurh substan- 
tially, and in common reason, as it is techni- 
cally illeiral. The other is to arrest a fraud 
upon a statutoi-y trust; to commence an ac- 
tion in favor of all who are wronged, after 
its cause is complete, and the consequences 
of which are common to the mature and the 
immature demands. Both classes being aliUe 
protected by the statute and cut oft by the 
decree, every reason which sustains action as 
to one must necessarily authorize it In favor 
of the otJier. This Interpretation is not in 
the most remote degree at war with the 
familiar rule relied on by Mr. Hilliard, that 
3'ou cannot sue the citizen upon a promise 
which he has not broken, or for a duty which 
he has not omitted (see Galloway v. Holmes, 

1 Doug. 330; Hall v. Chandler, 3 ilich. 531; 
Cross V. McMaken, 17 Mich. 511; Drake, At- 
fachm. 25-34; 1 Chit. PL 299; 20 Me. 287); 
and the kindred judgments and authors sus- 
taining this familiar rule have no tendency 
to prove anything beyond it. There is anothor 
equally familiar and consistent one, that 
where property, either by operation of law 
or by act in pais is in any mode constituted a 
trust for the security of the acts or the payment 
of debts, and the custodian of the fund at- 
tempts an illegal appropriation, the law in 
all cases affords an immediate remedy. In 
these cases tlie question whether the debt is 
payable in praesenti or at a future day, how- 
ever remote, is wholly immaterial. A cred- 
itor whose bond is not due may sustain a bill 
against an administrator dealing wrongfully 
with the assets. 1 Story, Eq. Jui*. § 547. If a 
trust company should threaten to divert its 
funds to the destruction of annuities or its 
long obligations, equity would interfere. See 

2 Stoiy, Eq. Jur. § 825, for a list of the 
"brevia anticipitantia" at law, and sections 826 
-851 for numerous instances where future in- 
terests and demands not due are protected. 

The statute makes all the propea'ty of a debt- 
or, in case of his insolvency, a trust fund for 
equal distribution among his creditors. Their 
agreements for credit have been made in 
reliance upon the debtor's implied promise 
that he will so hold it, and the analogies in 
other departments of the law, so far from be- 
ing in conflict with, all demand that con- 
struction given by the Detroit judge. It is 
an instance of one holding property which the 
law devotes to one purpose seeking to divert 
it to another. The common law, I concede, 
has irrationally withheld the extension of this 
principle to all the occasions where its rea- 
sons would cany it, and has denied a remedy 
before judgment to a creditor at large against 
the funds of his debtor when no tnist existed. 
So impolitic has this narrow doctrine been 
deemed, that in the absence of a bankrupt 
law many states have authorized attachments 
of a fraudulent debtor's property upon de- 
mands before their maturity. See Drake, At- 
tachm. cited ante. This provision now to be 
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construed affords a remedy of the same gen- 
eral nattire. We shall disregard no principle 
of policy or general jurisprudence by giving 
the words of the statute their natural and lit- 
eral meaning. 

The decisions and books referred to in refer- 
ence to the early English bankrupt law de- 
mand a wholly different reading of otu* own 
statute from that which Mr. Hilliard and Mr. 
James suppose they justify. I have examined 
14 East, 197; 5 Taunt 338; 9 East, 498; 1- 
Mod. 50; 4 East, 438; and 1 Ld. Raym. 724, 
cited by counsel, and many other like cases, 
and, so far as they are accessible, the suc- 
cessive English acts under which they were 
made. A detailed analysis would lead to un- 
warranted prolixity. It is sufficient to say 
generally the statutes were so unlike our 
own as to render these judgments wholly in- 
applicable to its constrtiction. But the his- 
toiy of English legislation and judicial dis- 
cussion is by no means unworthy of notice. 
It shows quite clearly why the provision we 
are discussing assumed its present form. The 
earlier acts which will be found cited and con- 
strued in the cases referred to, did not au- 
thorize a debt not due to be proved at all. 
It was discharged by the decree, and the 
creditor was in no wise a party to, or af- 
fected by, the proceedings. Of course, undor 
such a law he could not petition. It needed 
no judicial criticism to detei-mine that. The 
law was amended so that such claimants 
might prove their debts, but the statute ex- 
pressly prohibited their becoming petitioning 
creditoi-s. It assumed quite clearly they 
would be such without the proviso, after they 
had been authorized to make proof, and their 
claims subjected to a discharge. In a few 
years afterwards there was still anotlier 
amendatoiy act reciting that this inhibitoiy 
proviso had been found inconvenient and it 
^■as therefore repealed. Demands which 
were immature were placed on the same foot- 
ing with those overdue, and all alike were 
authorized to initiate proceedings. Since 5 
Geo. II. c. 30, by successive provisions this 
policy has been adhered to, of authorizing all 
creditors whose debts were provable and so 
discharged under the act, to be petitioners. 
24 & 25 Yict. c. 134 (James, Bankr. 265), 
contains full provisions to this effect. That 
the person who drafted our laAv had gone 
over this history and used the word "prov- 
able" in reference to the principle it estab- 
lishes, there can be no doubt. At no period 
in England has the anomaly here insisted on 
been administered. If a creditor there could 
not petition, it was because he could not 
prove, and because his debt was not dischar- 
ged by the decree. Whenever he was sub- 
jected to tlie power of the law he was au- 
thorized to launch and aid in working the 
proceedings under it. It is quite unreason- 
able to suppose that our statute, passed fn the 
light of such legislation and judicial discus- 
sions, using as it does the most appropriate 
language to embody its principle, intended to 
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discard it. Our law of 1841 [5 Stat. 440], 
altliougli far less explicit tliat the present 
one, was held by Judge Gonldin to authorize 
a petition by a creditor whose demand was 
not due. Such I understand was its- accepted 
construction. See Barton v. Tower [Case No. 
1,0S5]. I also agree with the district court 
that if it was not necessary to aver the de- 
mand was due, there was not a fatal variance. 
The judgment below is affirmed. 



LINN (UNITED STATES v.). See Cases Nos. 
15,603 and 15,606. 

LINQUIST (McLOON v.). See Case No. 8,- 
899. 
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LINTHECUM v. JONES. 

[4 Oranch, 0. 0. 572.] i 

Gireuit Court, District of Columbia. March . 
Term, 1835. 

EXECtJTIOX — WnEX MAY BE QUASHED. 

An execution, cannot now be quashed at this 
term, which is not returnable until the next 
term. 

This was a rule to show cause why a fieri 
facias, returnable at the next ta-m, shoiild 
not be quashed, because the judgment was 
of more than twelve years' standing. 

THE COURT did not decide the principal 
question intended to be raised, being of opin- 
ion that the execution should not now be 
quashed. 

Before CRANGH, Chief Judge, 'and MOR- 
SELL and THRUSTON, Circuit Judges. 

MORSELL, Circuit Judge, was of the opin- 
ion that execution should be quashed. 

THRUSTON, Circuit Judge, thought that 
the court had jurisdiction now to quash the 
execution, although not returnable until the 
next term, but that the defendant ought to 
have an opportunity to plead the statute of 
limitations. 

ORANCH, Chief Judge, was of the opinion 
that the court now, at this term, has no ju- 
risdiction to quash the execution, which is 
not returnable until the next term. Motion 
to quash, overruled. 



LINTHICUM V. OFI'UTT. See Case No. 3,- 
484. 
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LINTHICUM T. REailNGTON. 

[5 Cranch, C. O. 546.] i 

Circuit Court, District of Columbia. Slarch 
Term, 1839.2 

ExECUTioJf Sale — Judgment by Def.vult — 

FaAUDULEKT DeED — WiTSESS— PRIVI- 
LEGED COJIMCSICATIONS. 

1. A judgment by default at the imparlance 
term in the county of Washington, is regular, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed m 14 Pet. (39 U, S.) 84.] 



the rule to plead having expired in the preced- 
ing vacation. 

2. The marshal may amend his return of a 
fieri facias after the return day, according to 
the truth of the case, by stating the sale, &c., 
from his sales-book. 

[See note at end of case.] 

3. The marshal's sales-book is evidence of the 
sale. 

4. The plaintiff having offered in evidence a 
deed from Z. M. O. to the defendant to show 
that plaintiff and defendant both claimed title 
under the said Z. M. O., and at the same time 
stating that he intended to show that the deed 
was fraudulent and void as against the plain^ 
tiff, is not thereby precluded from proving the 
fraud. 

5. When evidence has been given on both, 
sides, the court will not instruct the jury that 
the plaintLfit cannot recover upon the evidence 
offered on his part 

6. The court will not permit counsel to testi- 
fy as to facts disclosed by his client, upon an 
application to him as a conveyancer to draw a 
deed. 

7. The grantee of a deed alleged to be fraud- 
ulent, is a competent witness in support of the 
deed, in an action against the person to whom 
he has conveyed the property, upon receiving 
from him a release, &c. 

Ejectment for part of lot No. 153, in Beatty 
& Hawkins's addition to Georgetown. The 
plaintiff [Otho M. Linthicum] claimed under 
a sale by the marsnal, upon a fieri facias 
against Z. M. OfEutt. The defendant [Wil- 
liam Remington] claimed imder a deed from 
the said Z. M. Offutt to James Remmgton, 
dated April 18, 1835, and from James Rem- 
ington to the defendant, dated October 16, 
1833. The plaintiff offered in evidence the 
record and proceedings in three cases and 
three writs of fieri facias against Offutt, which 
had not then been returned to the clerk's 
office, with the indorsement thereon, and the 
schediile of property upon which they were 
levied, which were produced by the marshal. 
And he also offered in evidence the private 
boot of entries, kept by the marshal of his 
official sales, &e., in which is an entry of the 
sale of the property for which this suit is 
brought, made on the 13th of January, 1838, 
by his clerk, employed in his office, but who 
was not a deputy-marshal, and offered to 
prove that the said entry was ti-uly copied 
from an original memorandum made by the 
deputy-marshal at the time of sale, which 
original paper is lost, and that the said entiy 
was made in the said book by the said clerk 
according to the usage and practice of the 
said marshal's office. And the plaintiff fm-- 
ther offered in evidence a written retm-n of 
the said writs of fieri facias by the marshal, 
stating the sale of the property to the plain- 
tiff, which return was not written or made 
out until after the jury was impanelled in 
this cause; and the plaintiff prayed the court 
to authorize the marshal to malce the said 
return. To the admissibility of all which evi- 
dence, and to the granting of the said prayer 
the defendant objected; but THE COURT 
overruled the said objection, and permitted 
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tlie said evidence to be given by the plain- 
tiff, and the said return to be made by the 
marshal. To which the defendant took a bm 
of exceptions. 

R. J. Brent, for defendant, contended that 
the judgments were en-oneous, because they 
were rendered at the imparlance term, and 
the defendant had, by the practice of this 
court (he contended), the whole term to plead 
in. 

But THE COURT (THRUSTON, Gh'cuit 
Judge, absent) overruled the objection, 1st. 
Because no error in the judgments can affect 
the sale under the fieri facias; and secondly, 
because the rule to plead had expired in the 
vacation preceding the imparlance term. 

Mr. Brent contended that the marshal could 
not amend his return during the trial; and 
cited 2 Starkie, 520, pt 4; Clarke v. Belmear, 
1 Gill & J. 444; Barney v. Patterson, 6 Har. 
& J. 205; Berry v. Griffith, 2 Har. & G. 337. 
The counsel for the plaintiff, in opening his 
case, stated to the jury that the plaintiff 
claimed title to the premises in question under 
a sale by the marshal, under a writ of fieri 
facias at the suit of O. M. Linthicum against 
Z. M, Ofifutt; and that the defendant claimed 
title to the same premises, tmder a convey- 
ance from the said Ofifutt to the defendant, 
which would be proved to be fraudulent and 
void as against the plaintifif ; and the coimsel 
for the defendant having, in his opening of 
his cause stated to the jury, that the defend- 
ant did claim title under the said conveyance 
from Offutt to Remington, and the plaintiff 
having offered the evidence aforesaid, now, 
for the purpose of showing that the said de- 
fendant claimed title under Offutt, and pre- 
paratory to impeaching the same for fraud, 
gave in evidence the deed from Offutt to 
James Remington; and the deed from James 
Remmgton to William Remington the defend- 
ant, and then offered evidence to prove that 
the said deeds were fi-audulent and void as 
against the plaintiff; to the admissibility of 
which evidence the defendant objected, but 
TETEJ COURT overruled the objection, and 
the defendant took his bill of exceptions. 

The defendant, having given a release to 
the said James Remington, offered him as a 
witness to support the validity of the deed 
from his brother-in-law, Offutt, to him, and 
from him to his father, the defendant, which 
were alleged to be fraudulent. 

And THE COURT (CRANOH, Chief Judge, 
doubting) permitted him to be sworn and ex- 
amined as a witness for the defendant, 

Mr. Coxe, for plaintiff, offered to examine 
Mr. Marbury as to facts stated to him by 
Offutt when he requested Mr. Marbury to 
draw a deed for him. Mr. Marbury was an 
attorney and counsellor of this court, and 
often drew conveyances; and, having been 
sworn on the voir dh-e, said that he consid- 
ered the communication as having been made 
to him in his capacity of attorney, coxrasellor, 
and conveyancer. 
THE COURT refused to pei-mit Mr. Mar- 



bury to state the facts which were communi- 
cated, and the advice he gave to Offutt. 

Mr. Coxe cited Chirac v. Reiuicker, 11 
Wheat. [24 U. S.] 294. 

Verdict for plaintiff. 

Judgment affirmed by the supreme court, 
January, 1840. 

[NOTE. Mr. Chief Justice Taney, who deliv- 
ered the ouinion of the supreme court, consid- 
ered the ease principally upon the exception to 
the special return of the marshal, made after 
the commencement of the action. That this re- 
tm-n did not invalidate the plaintiff's title ha 
considers clear, following, the Maryland deci- 
sions on this point. The evidence of the mar- 
shal's return is necessary as a link in the plain- 
tiffs chain of title. But, says the learned chief 
justice, "It would seem to follow from the de- 
cisions that it cannot be material at what time 
this evidence is obtained. He cannot recover 
without it. * * *" But, when it "is obtain- 
ed, it proves the previous sale bv the officer, 
and, as it is the sale that passes the title, the 
vendee must take it from the day of the sale." 
14 Pet (39 U. S.) 84.] 



LINTHICUM (REMINGTON v.). See Case 
No. 11,696. 



Case ]yro. 8,378. 

Ex parte LINTON. 

[3 App. Com'r Pat. 351.] 

Circuit Court, District of Columbia. Julv 31, 
1860. 

PaTESTS — IXTERFERBNCE — MOTIOX TO ReCOXSIDEH 

— Time within which to Appeal— Appeal 
Dismissed— Appeal Fee. 

[1. The entertaining by the commissioner of a 
motion to reconsider in an interference case, filed 
after the expiration of the limit of appeal, doen 
not suspend the operation of the order limitin*? 
the time to appeal.] 

[2. Where an appeal in an interference case is 
dismissed after consideration of a protest duly 
filed by the ofl5ce against entertaining it. because 
taken after expiration of the time limited, the ap- 
peal fee must be refunded.] 

[On petition for an appeal by William Lin- 
ton from the decision of the commissioner 
of patents rejecting his second claim in spec- ■ 
ifieations of improvement in machinery for 
making pottery.] 

MERRICK, Circuit Judge. Upon an inter- 
ference declared between the application of 
William Linton and the patent of William 
S. Reineit, issued May 9, 1854, for improve- 
ments in machinery for making pottery, such 
proceedings were had that the second clause 
of the applicant's claim was finally rejected 
by the commissioner of patents upon the 
adverse report of the examiner In charge, 
and thirty days were allowed for taking an 
appeal by order of the commissioner, dated 
June 7, 1860. Official notice of this decision 
and order was given by letter of the next 
day, June 8th. On July 9th, the applicant 
filed a petition in the alternative asking a 
reconsideration and allowance of the claim, 
and should that be refused the further pe- 
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riod of one week within whicli to take his 
appeal. Both reauests were refused, and 
the refusal communicated in an official let- 
ter dated July 12th. On July 16th, notice of 
an appeal was given to the commissioner, 
the fee of ?25 was deposited with the treas- 
urer of the office, and a petition of appeal 
presented to the court, who, in ignorance of 
the facts above recited, assigned July 30th 
for hearing the case hy an official letter to 
the office dated July 17th. Upon the day as- 
signed the commissioner filed with the court 
his written protest against entertaining the 
appeal upon the ground that the applicant 
had disregarded the limit of appeal fixed by 
the order of June 7th, and that thereby his 
right of apiieal was gone. The applicant, on 
the contrary, argues that hy entertaining his 
alternative application of July 9th, for re- 
hearing or extension of time for appeal, the 
office abandoned the limit of appeal previous- 
ly assigned. 

Whatever force there might be in the sug- 
gestion that, by entertaining a motion to re- 
consider during the period limited for ap- 
peal by a preceding order, the office thereby 
suspended the operation of that order, be- 
cause the party could not know, pending the^ 
application, whether the cause would be re- 
heard and the preceding adverse decision an- 
nulled; in which case an appeal would be- 
come unnecessary, and that therefore he was 
in no condition to appeal until after the re- 
sult of his petition was made known to him, 
no argument can be drawn from that state 
of case to sustain the idea that a like effect 
is wrought by a petition to reconsider filed 
after the limit of appeal has expired, for in 
the latter case the party has lost no right 
nor has he been lulled into security by any 
delusive hope held out by the office. He 
stands, then, in the attitude of one address- 
ing himself to the m«re grace and favour of 
the office outside the pale of strict right, and 
the refusal to extend to him this superadded 
gi-ace and favour can furnish no pretext for 
the revival of a right once gone by his own 
naked default It is unnecessaiy to consider 
in this whether the period limited for an 
appeal is to be computed from the date of the 
order or from the date of the notice, for in 
this case, even taking the latter date as 
the terminus a quo, and allowing him the 
still further indulgence of excluding the ter- 
minus a quo from the computation of the^ 
period of thirty days, still his appeal should' 
have been taken on the 8th day of July, at 
the farthest. 

, I am therefore of opinion that no appeal 
has been taken by the applicant in this case, 
and that the protest of the office having been 
rightfully made, I am precluded from con- 
sidering the case on its merits. It follows 
from this that the fee of S25 has been im- 
provldently received by the financial clerk 
of the office, and as the judge is only en- 
titled to compensation in the cases provided 
by law where an appeal has been taken, and 



in no other case, he can receive no payment 
from the office for considering the matter 
submitted by the communication of the com- 
missioner of patents, and therefore I think 
the fee of ?2o aforesaid should be refunded 
to the applicant. 



Case lS[o, 8,379. 

Ihe LION. 

[The case reported under above title in 1 Spr. 
40, is the same as Case No. 2,786.] 



LION, The (UNITED STATES v.). See Case 
No. 15,607. ' 



Case K"o. 8,380. 

LIPPETT V. HOPKINS et al. 

[1 Gall. 454.] 1 

Circuit Court, D. Rhode Island. June Term, 
1813. 

Real Property — Exeoctory Devise— Wills. 

A devise to A. "and if he shall die, without an 
heir, before he shall arrive at the age of twenty- 
one years, that then all that is herein to him be- 
queathed, to be equally divided amongst his 
brothers and sisters, or their heirs;" A. takes a 
fee-simple with an executory devise over to his 
brothers and sisters. 

[Cited in LUIibridge v. Adie, Case No. 8.350; 
Arnold v. Buffum, Id. 554; Abbott v. Essex 
Co., Id. 11.] 

[Cited in Morrw^ v. Potter, 10 R. I. 63.] 

Ejectment for a tract of land lying in Seitu- 
ate, in Rhode Island. The defendants [Tim- 
othy Hopkins and others], as to ninety acres, 
parcel of the premises described in the dec- 
laration, pleaded in bar the statute of limita- 
tions of Rhode Island, which pro-fides, that 
twenty years' quiet possession shall "give 
and make a good and rightful title," &c. 
And as to the residue of the demanded prem- 
ises, they disclaimed. They also pleaded the 
general issue "Not guilty," as to the whole. 
The plaintiff, in his replication, set out the 
proviso of the statute, allowing ten years to 
any remainder-man, &e., after the accruing 
of his right, and then recited at large the 
will of Moses Lippett, the material parts of 
which wHl be found in the opinion of the 
court. He then alleged, after averring the 
death of the testator, &c., that the premises 
devised (being the same demanded in this 
action) became vested in John Lippett, as 
tenant for life, and that the fee-simple vested 
ia Moses Lippett, from whom it descended to 
him, and that on the death of said John, be- 
ing more than twenty-one years of age, the 
remainder vested in him, the plaintiff. To 
this plea, after oyer of the last will and tes- 
tament recited in the plaintiff's replication, 
the defendants demurred generally, and the 
plaintiff joined in demurrer. 

STORY, Circuit Justice. This is an action 
of ejectment brought to recover a lot of land 

1 [Reported by John Gallison, Esq.] 
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situate at Higli Plain so called. The plain- 
tiff claims as heir at law at the common law. 
The controversy has chiefly turned upon the 
construction of a devise in the will of Moses 
Lippett, the gi-and-father of the plamtife, and 
without a particular examination of the 
pleadings, I shall at present confine myself 
to that consideration. The case is in short 
this. The testator made his will on the 20th 
of June, 1744, which was duly proved and al- 
lowed by the court of probate on the 24th of 
January, 1745. In that will, after the usual 
introductory words, "as to my worldly es- 
tate, &c., I do dispose of the same in manner 
following:" Imprimis, he gives to his son 
Moses certain estate, &c., "to him and his 
heirs forever." Secondly, to Ms son Jere- 
miah, &c., "to him and his lieu's forever." 
Thirdly, to his son Christopher, &c., "to him 
and his heirs forever." Fourthly, to his son 
Joseph, &c., "to Mm and his heirs forever." 
Then comes the clause in question. "Fifthly, 
I give and bequeath to John, my dearly be- 
loved son. my lot of land lying to the east- 
ward of the great pond in Warwick, together 
with an addition lot joining thereto, with al- 
so my lot of land in Warwick, joining to 
George Roberts' land, with one half of the 
Thatch creek joining to said lot, with also 
one half of my lot of land joining to John 
"Warner's, called Edward Carter's Place, with, 
one half my lot of land at the Long Meadow, 
so called, in Warwick Neck, with also one 
half my homestead farm, with one half of all 
the buildings thereon, (the best room in my 
dwelling house, wlierein I now dwell, ex- 
cepted), with also one half of my live stock, 
with also one half of the appurtenances (in 
every respect) belonging to the tanning busi- 
ness, together with one half of the stcck 
thereof. Further, I give and bequeath to 
John, my dearly beloved son, the sum of one 
hundred pounds current money of the old 
tenor of this colony, with also one feather 
bed with sufficient furniture, witb also a suf- 
ficiency of bedding, with bedstead and cord, 
with also my silver tankard and my great 
Bible, all to be delivered him by my execu- 
trix hereafter named, when he shall an-ive to 
the age of twenty-one years; and if he shall 
die without an heir before he shall arrive to 
the age of twenty-one years, that then all 
that is herein to him bequeathed, to be equal- 
ly divided amongst Ms brothers and sisters, 
or their heirs, to be delivered to them as 
aforesaid. Further, I give and bequeath to 
John, my beloved son, my one hundred and 
eighty acre lot of land to the westward of 
the seven mile line of Providence, upon High 
Plain so called, to be delivered to him as 
aforesaid." John survived the testator and 
died after arrival at twenty-one years of age. 
There is a residuary devise of all the real 
and personal estate undisposed of to the tes- 
tator's wife, "to her and her heirs freely to 
be possessed and enjoyed." The question is, 
what estate John (under whom the defend- 
ants claim) took in the lot on High Plain. 



It Is contended by tlie plaintiff, that John 
took an estate for life only in any part of 
the real estate devised to him; and at all 
events in the land on High Plain. On the 
other side it is contended, that John took an 
estate in fee or fee tail, in all the real estate 
devised to Mm. 

The case has been very weU argued on both 
sides, and I shall now proceed to deliver the 
opimon, which, on mature deliberation, I 
have formed. 

I will first consider what estiite John took 
in the lands in Warwick, devised in the first 
clause. The first i-ule in the construction of 
a will is, to effectuate the declared intention 
of the testator, if by law it may prevail. To 
this rule all others bend. But the intention 
of the testator must be clear and explicit, for 
the heir at law is not to be disinherited, unless 
by express words or manifest intention. Prec 
Ch. 381, 439; Oro. Car. 368; 3 Tei-m R. 83; 
S Term R. 579. Upon this ground it is, that 
if a devise of land be without expressing any 
particular estate, the devisee takes an estate 
for life only, unless from the context a gi-eater 
estate was manifestly intended. I^tch, 40; 
PoU. 541; Cowp. 240, 355, 659, 841; Doug. 
759; 7 TeiTQ R. 685; 1 Brown, Ch. 489; 5 
Term R. 320, 558; 6 Term R. 175; 8 Term R. 
64; 2 P. Wms. 335; 6 Term R. 610. It is 
highly probable, as obsei-ved by Lord Mans- 
field in Loveacres v. Blight, Cowp. 355., that 
almost every case determined by this rule, 
as applied to a devise of lands in a will, has 
defeated the real intention of the testator; for 
common people, and even others, who have 
some knowledge of law, do not distinguish be- 
tween a bequest of personalty, and a devise of 
land or real estate. StUI tMs has become an 
inveterate and settled construction, and can- 
not be overturned without the most extensive 
injustice. It grew up, when wiUs were sub- 
jected to many of the iiiceties of gi-ants ac- 
cording to the course of the common law, and 
whatever might be om- wishes, we must ac- 
quiesce in its binding efficacy, if not in its 
wisdom. Nor is it sufficient for the testator 
to express a general intention to dispose of 
all his property, to turn an estate, otherwise 
for life, to a more enlarged estate. For 
though general introductory words to this ef- 
fect may sometimes aid in the construction of 
doubtful and obscure clauses, yet they are 
not permitted to supply mateiial defects, or 
to convert a life estate Mto a fee. 5 Tei-m R. 
13; 6 Term R. 612; 8 Term R. 64; 4 Bos. & P. 
335; 2 W. Bl. 889; Cowp. 352, 657; Doug. 759. 
Courts of law, however, are solicitous to 
effectuate the real intention of the testator, 
when it can be legally inferred from the 
words of the will. They will therefore bring 
different clauses in aid of each other, enlarge 
the sense of some words, and restrain that of 
others, and combine different devises, in order, 
if possible, to give an uniform construction to 
the whole wiU. and supply the defects of 
counsel in the last extremity of life. Upon 
this principle it has been resolved, that if a 
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devise be made to one without specifying any 
estate, and in ease of an indefinite failure of 
liis issue, a devise over, tlie first devisee shall 
take an estate tail, for it is manifest that 
the testator intended a benefit to the issue, 
and that the estate should not cease, but on a 
general failure; and this intention can be ef- 
fected only by declaring the estate a fee tail 
in the ancestor. Forth v. Chapman, 1 P. 
Wms. 664; King v. Rumball, Cro. Jac, 448; 
"Wyld V. Lewis, 1 Atk. 432; Denn v. Slater, 
5 Term B. 335; Hope v. Taylor, 1 Burrows, 
2GS; 9 Coke, 127; Moore, 682; 1 Tent. 231; 2 
P. Wms. 194; 1 P. Wms. C05; Com. Dig. "De- 
vise," N 5; 3 Mod. 123; 1 RoUe, Abr. 837; 4 
BuiTows, 2246; Hob. 65; Cro. Jac. 599; Willes, 
R. 1, And even where the estate to the first 
devisee has been expressly limited for life, 
and a devise over upon a like failure of his is- 
sue, the same construction has prevailed. 
Diet. Forth v. Chapman, 1 P. Wms. 667; Tar- 
get V. Gaunt, Id. 432; Brice v. Smith, Willes, 
1. And so, where no estate whatsoever has 
•been directly devised, upon the implication 
arising from the devise over on the failure of 
his issue, the devisee has been permitted to 
take an estate tail, Goodright v. Goodridge, 
Willes, 369; Walter y. Drew, Comyn, 372. 
These are cases of an estate tail arising by 
implication. Nor has a less liberal construc- 
tion been adopted as to a fee-simple. It is 
a settled principle, that where an estate 
is devised to one generally, with a remain- 
der over upon a limited contingency, as up- 
on his dying under twenty-one years of age, 
the first devisee shall take a fee-simple; for 
if the intent were to give' only a life es- 
tate with remainder over, there could be 
no reason for luniting it to the death "un- 
der age. This i-ule was avowed by the 
learned Saunders in Purefoy v. Rogers, 2 
Saund. 388, as his private opinion, and has 
since been adopted and recognized in a series 
of decisions. Mooue v. Heaseman, 1 Willes, 
138; Doa v. Cundall, 9 East, 400; Frogmor- 
ton v. Holy day, 3 Burrows, 618; Tomkins v. 
Tomkins, cited 1 Bun-ows, 234; Toovey v. 
Bassett, 10 Bast, 460; Robinson v. Grey, 9 
East, 1; Richardson v. Noyes, 2 Mass. 56. 

On the other hand, instances oceiu*, in which 
the ordinary import of words is restrained, 
in order to carry into effect the apparent in- 
tention of the testator. Where therefore he 
devises to one and his heirs, and upon an 
"indefinite failure of his issue," remainder 
over, the word "heirs" is restrained to heirs 
of his body, in order to give effect to ^e re- 
mainder over, which otherwise would be too 
remote and void. Denn v. Shenton, Cowp. 410; 
Chadock v. Cowley, Cro. Jac. 695; Diet. Brice 
V. Smith, Willes, 1; Ide v. Ide, 5 Mass. 510; 
Com. Dig. "Devise," N 5. So if the devise be 
to one and his heii-s, and upon an indefinite 
failure of heirs, then over to a person, who 
might be an heir of the first devisee, his estate 
is restrained to a fee-tail, for he could never 
1)6 without heirs while the second devisee or 
his heirs existed; and therefore it is plain, that 



the testator used the word "heirs," as equiva- 
lent to "heirs of the body." Webb v. Hear- 
ing, Cro. Jac, 415; Parker v. Thaeker, 3 Lev. 
70; Goodi-ight v. Goodridge, WiUes, 369; ilor- 
gan V. Griffiths, Cowp. 234; Nottingham v. 
Jennings, 1 P. Wms, 23, WiUes, 166, note; 
Brice v- Smith, Willes, 1; Preston v. Funnell, 
Id. 165; Doe V. Ellis, 9 East, 382. See, to 
the same pui-pose. Doe v. Bluck, 6 Taunt. 485, 
2 Marsh, 170. But if, in a like case, the de- 
vise over were to a stranger, the general 
meaning of the word "heirs" would prevail, 
and the estate over, being too remote, woidd 
be void as an executory devise. Crumble v. 
Jones, Willes, 167, note; Attorney General v. 
Giil, 2 P. Wms. 369; Tilburgh v. Barbut, 1 
Yes. Sr. 89, 3 Atk. 617; Doe v. Ellis, 9 East, 
382; s, p., 1 Doug. 264; Amb. 363; 3 Term R. 
488; Cro. Jac. 415. So also if the devise be to 
one and his heirs, and upon a limited contin- 
gency, to take effect in his life, as upon his 
dying under age, then over, the first estate is 
a fee simple, whether the ultimate devisee be 
an heir or a stranger; for the second devise 
would be upon a Ihnited contingency, and 
good as an executory devise, and therefore it 
is not necessaiy to restrain the previous estate 
in order to effectuate the intention of th& tes- 
tator. The reason therefore of the restraining 
rale ceasing, the effect ceases also. This 
was first held in Pells v. Brown, Cro. Jac. 
590, which, as Lord Kenyon has emphatical- 
ly observed, is the Magna Charta of this 
branch of the law, and has never been de- 
parted from. Porter v. Bradley, 3 Term R. 
143; Roe V. Jeffery, 7 Term R. 589; Doe v. 
Wetton, 2 Bos. & P. 324; Goodtitle v. Wood, 
Willes, 211}- Robinson v. Grey, 9 East, 1; 
Fosdick V. Cornell, 1 Johns. 440; Jackson 
V. Blanshan, 3 Johns. 292, 6 Johns, 54; 
Hauer v. Sheetz, 2 Bin. 532; Ray v. Enslin, 2 
Mass. 554. Tide 1 Taimt. 173; 5 Mass. 500; 
Com. Dig. "Devise," N 6. I might add also 
another class of cases, where a devise over 
after a fee, in case the devisee should die 
before he came of age, or without having 
issue, has been held a good executory devise, 
and the word "or" eonstnied "and;" so that 
the second estate would be defeated, either 
by the first devisee attaining his age, or hav- 
ing issue; and the reason is, that othervi'ise 
if the first devisee should die under age, al- 
tUough he had issue living, the estate to him 
would be defeated, contrary to the manifest 
intention of the testator. 2 Strange, 1175; 1 
Wils. 140; Fairfield v. Morgan, 2 Bos, & P. 
(N. R.) 3'8; Eastman v. Baker, 1 Taunt. 174; 
Doe V. Jessep, 12 East, 288. I have dwelt 
somewhat largely upon the foregoing classes 
of cases, because, in my judgment, they em- 
brace all the law applicable to the question 
before the court, and virtually decide it. 

Let us now attend to the wording of the 
present devise. It is apparent, that the tes- 
tator 'did not know the distinction between 
the bequest of personal and real property' ; 
both are given uno flatu. The estate was to 
be delivered to John, by the executrix, when 
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lie should arrive to the age of twenty-one 
years, and, according to the authorities, I take 
it to be clear, that the estate, whatever it 
was, was completely vested in him, subject to 
a future devestment upon the happening of 
the contingency (Doe v. Underdown, Willes, 
203); "and if he shall die without an heir, be- 
fore he shall arrive to the age of twenty-one 
years, that then all, that is herein to him be- 
queatlied, to be equally divided amongst his 
brothers and sisters, or their heirs, to be de- 
livered to them as aforesaid." The contin- 
gency, on which the estate was to go over, 
was limited to the period of his minority; it 
must take effect then, or not at all. Had 
the devise over been upon an indefinite fail- 
ure of issue, then, according to the authori- 
ties which have been cited, John would have 
taken an estate tail. Had the estate been 
limited over upon the contingency of John's 
not arriving at age, it is clear by the same 
authorities, and particularly Goodtitle v. 
Whitby, 1 Burrows, 2M; Frogmorton v. 
Holyday, 3 Burrows. 1618; Doe v. Cundall, 
9 East, 400,— he would have had a fee simple. 
Do the words "without any heir," at all qual- 
ify or rebut the general presumption? There 
is not a single authority within my knowl- 
edge, that they would restrain the estate to 
a life estate, unless the case of Fowler v. 
Blackwell, 1 Gomyn, 352, be considered such. 
The words there were in effect, "to my son A. 
after my wife's decease; and if it shall happen, 
that my son A. should die before he attain the 
age of twenty-one years, then the said lands 
shall descend to my son B. and his heirs for- 
ever." B. was his heir at law, and it was 
held by Mr. Justice Eyre, to whom it was 
referred, that A. took an estate for life only. 
Although this case has been cited in argu- 
ment in several eases, I do not find that it is 
at all relied on by the court; and at most, it 
is but a single case, by a single judge, against 
tlie current of authority. In Tilbury v. Bar- 
but, 3 Atk. 617, where the devise over Was up- 
on an indefinite failure, "without any heir," 
it 'was held that the first devisee had an 
estate tail; and in Toovey v. Bassett, 10 
East, 460, where the devise over was in ease 
of the death of either of the testator's grand- 
children, "under age and without leaving any 
lawful issue," (a case very much resembling 
the present) it was held a fee simple. I thint, 
therefore, upon the footing of authority, it 
must be held that John took either an estate 
in tail, or in fee, in the lands ta "Warwick. 
Upon principle, also, I mean the principle that 
the testator's intention shall be effectuated, if 
by law it may, the same conclusion must in- 
evitably result. If the testator designed that 
John should have a life estate only why did 
he limit it over, on his dying under twenty- 
one? Why was it further qualified with so 
dying "without an heir?" Without any such 
limitation, it would, upon the death of John, 
have passed over to the other brothers and 
sisters, by a simple devise after his death. 
It is manifest, also, that John was not a dis- 



inherited child; all his brothers have a direct 
fee given. But John was under age, and 
unmarried, and the testator wished to provide 
for his issue, if he had any, and to give him 
the complete control of the estate, if he ar- 
rived of age. I am satisfied that we ai-e 
boimd to give effect to all the words of the 
will, if we can; and I cannot strike out the 
words "if he shaU die without an heir, before 
he shall arrive at the age of twenty-one 
yeai-s," If not, then, to give them effect, 
John must either have an estate in tail or in 
fee. And I have no doubt at all that John's 
estate was a fee simple. The cases of Webb 
V. Hearing, Cro. Jac. 415, 1 Roll. 398, 436, and 
Denn v. Slater, 5 Term R. 335, have been re- 
lied on, to prove it an estate tail. 

As to the first, the words were, "I be- 
queath to Fi-ancis, my son, my houses in 
London, after the death of my wife; and 
if my three daughters, or either of them, 
do outlive their mother, and Francis, their 
brother, and his heirs, then they to enjoy 
the same houses for term of their lives; and 
the same houses then I give to my sister's 
sons, &e. they paying," &c. And it was held 
that Fiuncis took an estate tail; for that 
"heirs," in this place, meant "heirs of his 
body;" for the limitation being to his sis- 
ters, it is necessarily to be intended, that 
it was. if he should die without Issue of his 
body, for they are his heirs collateral. It was 
further held, that the estate of the daughters 
was not contingent. It is apparent then that 
this case turned on the distinction, which I 
have before mentioned, of a devise over 
after an indefinite failure of issue, (for the 
word "heirs" was held to mean "issue,") 
and not on a devise over on a contingency 
limited to the life of the first devisee, and 
so is conformable to all the cases. As to 
the ease of Benn v. Slater, 5 Term R. 335, 
the words were "to my nephew A, but if 
the aforesaid A should die without heir male, 
then my will is that my nephew B shall en- 
ter upon and enjoy, &c. his heirs or as- 
signs forever." The court held that A took 
an estate tail; and this decision conformed 
to Blaxton v. Stone, 3 Mod. 123, and Bm-- 
ley's Case, cited in 1 Vent. 230. It turned 
upon the intent of the testator, and the dis- 
tinction which I have already stated. Be- 
sides, the words were express "heir male,"" 
which were peculiarly applicable to an es- 
tate tail. It is true. Lord Kenyon says, "the 
word 'heirs' has been always construed in 
that confined sense, where the remainder 
over was to a collateral heir." But it is evi- 
dent his lordship was speaking in reference 
to the case before him, which was of a de- 
vise over upon an indefinite failure of heirs, 
and not upon a limited contingency. If he 
were to be otherwise understood, the asser- 
tion would encounter a series of ancient as 
well as modern authorities, and even his 
lordship's own deliberate opinion in Porter 
V. Bradley, 3 Term K. 143, and Roe v. Jef- 
feiT, 7 Term R. 589. 
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But there is anotlier autbority, wliieli, 
though not cited at the argument, I cannot 
consistently pass over, from the weight 
which I cannot but attach to it, from the ac- 
knowledged learning and ahility of the court 
who decided it. It is the case of Burkart 
T. Bucher, 2 Bin, 455. In substance the de- 
Tise was "to my son A, and if the said A 
should chance to die without heir or issue, 
the above said lands must fall into the pos- 
session of his brother B." And it was -held, 
that A took an estate in fee tail only. If 
this decision rested on the groimd. that the 
limit'itioD was to B only upon the indefinite 
failure of issue; and not upon the failure 
during the life of B; it is perfectly consist- 
ent with all the authorities. But the court 
did not decide the point either way, and 
said, that it was auite consistent, siip- 
posing that the limitation was confined to the 
dying without issue in the lifetime of B, 
that A should take an estate tail. I enter- 
tain the most entire respect for the supreme 
court of Pennsylvania, and should not ven- 
ture to doubt their opinion, unless upon 
urgent occasions. But if the intimation 
were intended to be, that supposing a de- 
vise to one, and then over to a collateral 
heir, on a contingency of dying without is- 
sue living at the death of the first devisee, 
the first devisee would take an estate tail, 
without further words manifesting such in- 
tent, I am not prepared to admit the posi- 
tion without further consideration, and I 
think my doubt fortified by adjudged cases. 
Moone v. Heaseman, Willes, 138; Doe v. 
Cundall, 9 East. 400; Toovey v. Bassett, 10 
East, 460; and Robinson v. Grey, 9 East, 1. 
I do not think, however, that such a con- 
struction is fairly to be put upon the words 
of the court The remark imports no more, 
than that a limitation over may be engraft- 
ed on an estate tail, as well as an estate in 
fee, to take effect upon a contingency lim- 
ited to the death of the first devisee; and 
of this, there can be no legal doubt. Vide 
Spalding y. Spalding, Cro. Car. 185. 

The cases then, which were supposed to 
afford an authority to construe the present 
an estate tail, are clearly distinguishable. 
But on the other hand, there are numerous 
cases, 'Which decide that where land is given 
to A and his heirs, and if he die before 
arrival at age, then over in fee, A has an 
estate in fee; and this equally applies, wheth- 
er the estate over be given to a stranger or 
to collateral heirs. I have already cited 
many of these authorities. They all concur; 
and there can be no necessity to bring them 
in review. Tomkins v. Tomkins, cited^ 1 Bur- 
rows, 234; Doe v. Cundall, 9 East, 400; Rob- 
inson V. Grey, Id. 1; and Toovey v. Bassett, 
10 East, 460,— are all very strong to the pur- 
pose. In the face of such authorities, with 
not one single doubt as to the intent of the 
testator, I cannot venture to declare, that 
John took less than a fee simple in the lands 
at Warwick. 



The next question is, whether the lot at 
High Plain was devised to him in the same 
manner. I have no doubt that the words 
"to be delivered him as aforesaid," convey 
to John the same estate, which was devised 
to him in the other lands. The lands were to 
be delivered to him by the executrix, upon 
his attaining twenty-one years of age, and 
in the same manner. It appears to me, that 
there is nothing on which to hang a doubt, 
as to this point. The only possible question 
would, in another event, have been, wheth- 
er the words "as aforesaid," refer back so 
far, as to include the contingent limitation 
to the brothers and sisters, and their heirs. 
But as John arrived of age, it is imneces- 
sary to decide that point though I do not 
profess to see much difficulty in it But 
admitting that John had eitlier an estate in 
tail, or in fee, it is equally fatal to the 
plaintiff. I am therefore of opinion, on the 
special pleadings, that judgment should be 
for the defendants. 



Case I^o. 8,881. 

LIPPINCOTT v. KELLY, 

tl West Law J. 513.]* 

Circuit Court, W. D. Pennsylvania. June, 184i. 

Patents — Validity of Woodtvobth's Patent 
FOK A Planixg IIachine. 

[It is not enough that some very skillful artisan 
is able, from the spedfieations and drawings of 
a patent, to make and use the machine; these 
drawings and specifications must be so clear, full, 
and exact, as to enable persons of ordinary skill 
in the art to which it pertains to make and use 
the machine.] 

This was an action by William Lippincott, 
assignee, to recover damages for the in- 
fringement of W. Woodworth's patent for 
planing, tonguing and grooving boards,- 
planks, &c., and- for reducing the same' to 
an equal width. This patent had issued 
December 27, 1828. The patentee died in 
1839, and his administrator procured on the 
16th November, 1842, an extension of the 
patent for seven years, as authorized by the 
act of 1836. The plaintiff shewed the patent, 
the certificate of extension, the power of 
attorney, from the administrator to James 
G. Wilson, to pell, an assignment by Wilson 
to the plaintiff for Allegheny county, Pa., 
and evidence to shew infringement by de- 
fendant Defendant gave evidence of the 
ambiguity of the specification and drawing, 
and that it was not, as required by the act 
of congress, so full, clear, and exact, as to 
enable any person skilled in the art to which 
it pertains, to make and use the invention, 
and that the machine used differed from the 
one described. To giving the patent in evi- 
dence, it was objected— that the specifica- 
tion and drawing were void for ambiguity; 
that they contained no references, on the oath 
of the inventor; that they did not specify what 
was claimed; and that the patent had not 
been re-recorded under the eighth section of 
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the act of 1837 [5 Stat. 193]. These objections 
M'cre overruled. The certificate of extension 
■was objected to— that the letters of admin- 
istration should be shewn, which was done; 
then, that it was not and did not profess 
to be a full copy of the record; that it did 
not contain the decision of the commission- 
ers awai-ding the extension; and that the 
right of extension did not apply to admin- 
isti'ators. These objections were overruled. 
The defendants, owing, as we understood, 
to the unexpected absence of the person 
who had served the notice of the matters 
of defence, were precluded from offering 
evidence of the invention not being novel, 
and that it had been, prior to the patent, 
described in printed publications; but the 
plaintiff, to rebut the evidence of the am- 
biguity, as urged and pretended by defend- 
ants, having read a deposition referring to 
a machine somewhat similar, in the tenth 
volume of the KepertoiT of Arts, in 1793, the 
court, on argument, permitted that work, as 
well as Emmons' patent in 1829, also men- 
tioned in the deposition, to be read by defend- 
ants, to shew that the witness was wrong 
in the description of them, to weaken his 
credit. The.court said they would reserve the 
point how far the publication could be ad- 
mitted to shew priority of invention; or that 
the patent was too broad, as was insisted up- 
on by defendants. This induced the defend- 
ant to offer in evidence a disclaimer, by "W. 
W. Woodworth, the administrator, dated 2d 
January, 1842, which w^as five days after the 
fourteen years had expired, and nearly two 
months after the certificate of extension. 
The plaintiff also gave evidence to shew that 
the specification and drawing were suf- 
ficiently intelligible. The defendants sjiew- 
ed an assignment of the patent to James 
Strong for one half of his invention, dated 
before the patent; an assignment of Em- 
mons of his patent, 16th May, 1829, to Two- 
good, Halstead & Tyack, and an agreement 
for a sectional division of the Emmons and 
Woodworth patent, giving to the assignees 
of Emmons in part the Southern and South- 
western states; and an assignment, by the 
plaintiff, of one of Woodworth's machines, in 
October, 1841. 

Biddle & Judson, for plaintiff. 
Forward & Dunlap, for defendant 

The defendant's counsel asked the court to 
charge the jury, that the patent was void 
for the reason stated, that there was a want 
of discrimination between the old machine, 
not claimed, and the new invention; which 
the court refused to do. The court fuither 
charged on the points made by defendant's 
counsel, that if the jui-y believed the speci- 
fication and drawing were not so clear, full, 
and exact, as to enable one skilled in the art 
to which it pertains, to make and use such 
a machine, they should find for the defend- 
ants, and say so in their verdict; that such 
clearness must be a reasonable one; that it 



was not enough if some very skillful artisan 
could make and use it, but persons of ordinaiy 
skill; that the person so skillful must be 
able not only to construct but to use it for 
a useful purpose. That the carriage was not 
an essential part of the machine. That the 
mode and structure by which the power 
was communicated to the operating tool, 
need not be set forth. That it was not neces- 
sary to describe the manner of fastening the 
plank on the carriage. That the printed 
publication for want of proof of notice 
could not be used to show prioi-ity of inven- 
tion. That the patent did sufficiently dis- 
tinguish the new from the old invention. 
They refused to charge that there was proof 
that the patent was too broad. 

The counsel for the defendant further 
requested the court to charge the jury, that 
the patent did not claim for a combination 
of the planing, tonguing, and grooving 
wheels, but for the use of them separately. 
That this action could not be maintained by 
the plaintiff alone. THE COURT thought 
the claim was not for a combination, and that 
the action lay in the name of the sectional 
assignee. 

THE COURT were inclined to consider the 
disclaimer as unreasonably delayed under 
the ninth section of the act of 1837, but left 
that question to the jury. They inclined 
also to the opinion that the disclaimer as 
required by the seventh section, should 
have not only disclaimed what was not 
claimed as new, but should also have dis- 
tinctly set forth what part of the invention 
was still claimed, as it was manifestly de- 
signed to act as a new specification. 

Verdict for defendant. 

PTor other cases involving this patent, sop 
note.s to Bieknell v. Todd, Case No, 1,3^^9, and 
Gibson v. Van Dressar, Id. 5,402.] 



LIPPINCOTT (l^IITCHELL v.). See Case 
No. 9,665. 

LIPPINCOTT (PLATER v.). See Cases Nos. 
11,223 and 11.224. 

LIPPINCOTT (RICH v.). See Case No. 11.- 
758. 



Case "No. 8,38S. 

In re LIPPMAN. 

[3 Ben. 95; i 9 Int. Rev. Rec. 1.] 

District Court, S. D. New York. Dec, ISOS. 

IXTERXAL Revenue Act of Juxe 30, 1S64, § 14— 
Pkodtjction and Exajhxatiox of Books — 
Pkivilege of Witness — Attachment for Con- 
tempt. 

Where a tobacco mamifacturer was summon- 
ed by an assessor of internal revenue to appear 
and produce all books of account containing en- 
tries relating to his business, and failed to oboy 
the summons, whereupon an attachment was is- 
sued by a United States commissioner against 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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him, ftnd he was arrested and committed by the 
commissioner to the custody of the marshal till 
he should produce the books, -whereupon a writ 
of habeas corpus was issued in his favor, on the 
hearing on wnich he claimed that a criminal pro- 
ceeding had been commenced against him for 
making false returns to the assessor and that he 
conld not produce the books or give the evidence 
without criminating himself: Edd, that he must 
bring the books which contained entries relating 
to his business before the assessor, and must then 
be asked to exhibit any entry relating to a par- 
ticular point to be named in the inquiry, and, if 
he should say th&< he could not do so without 
criminating himself, he would be protected from 
exhibiting it. 

[Cited in TJ, S. v. Hodson, Case No, 15,376; U. 
S. V. Hughes, Id. 15,417.] 

Leopold Llppman was brought up on a ha- 
l)eas corpus, being in the custody of the mar- 
shal of the United States for this district, on 
an order and commitment made by a com- 
missioner of the circuit court of the United 
States for this district, under the provisions 
of the 14th section of the internal revenue act 
of June 30th, 1864 [13 Stat 226], as subse- 
quently amended. For one of the causes 
specified in that section the assessor of the 
proper district summoned the relator, who 
was a tobacco manufacturer, to appear before 
him and produce all books of account in his 
possession, custody or care, containing entities 
relating to his trade or business during a pe- 
riod of time specified in the summons, and to 
give testimony respecting his returns made 
as such tobacco manufacturer. The sum- 
mons was duly served on the relator, the 
books referred to in it being described in it 
with reasonable certainty. He neglected to 
obey the summons, and did not appear or 
produce the books referred to. The assessor 
then applied to the commissioner, under the 
section, for an attachment against him as f or 
a contempt. The commissioner heard the ap- 
plication, and, satisfactory proof being made 
to him, issued an attachment to the marshal 
for the arrest of the relator. The relator was 
ai-rested and brought before the commission- 
er, who heard the case on evidence, and made 
an order committing the relator to the cus- 
tody of the marshal, till he should produce 
before the assessor the books referred to in 
the summons and give testimony as required. 
It was alleged that the relator had made 
false and fraudulent returns to the assessor, 
and the relator set up that a criminal pro- 
ceeding had been commenced against him for 
making such alleged false and fraudulent re- 
turns, and that he could not produce the 
books or give the testimony without crim- 
inating himself. 

M. y. B. Wilcoxson, for relator. 
T. Riuions, Asst. Dist. Atty., for the United 
States. 

BLATOHFORD, District Judge. The ob- 
ject of the proceeding authorized by the fom'- 
teenth" section, and taken in this case, is to 
furnish the assessor with information from 
which to make a true return, so as to assess 



the proper tax. The section, after providing 
for the proceedings which have been taken in 
this case, declares that it shall be the duty of 
the assessor to enter the premises of any per- 
son rendering a false retui'n, and to make, ac- 
cording to the best information which he can 
obtain, including that derived from the evi- 
dence elicited by the examination of wit- 
nesses authorized by the section, and on his 
own view and information, a proper return 
and assess the proper tax, and to add one 
hundred per centum to such tax, in case of a 
false return having been made. The use of 
any entries in the books, and of any testi- 
mony given, is solely to furnish evidence for 
making a true return. If there were no en- 
tries in any books of account in the posses- 
sion, custody or care of the relator, relating 
to the trade or business of the relator during 
the period named in the summons, the relator 
is not bound to produce them. But if there 
are any such entries, he is bound to bring the 
books. He refuses now to bring the books at 
all, while he does not deny that they contain 
such enti'ies. He must, therefore, bring the 
books. But he is not at once obliged to sub- 
mit the books or any of them to the inspection 
of the assessor or of any other person. The 
entries in question, and not the books, are the 
things sought for by the section. When the 
books are brought, the relator must appear 
with them under the summons to give testi- 
mony. He must then be asked whether there 
are any such entries as the summons specifies. 
If he says there are, he must then be asked 
to exhibit any enti'y or entries relating to a 
particular point or matter to be named in the 
inquiry, within the scope of the summons as 
to subject-matter and time. If he says that 
he cannot do so without crimmating himself, 
or furnishing thereby a link in a chain of evi- 
dence which might criminate him, he is pro- 
tected from exhibiting such entry or entries. 
And he is protected in like manner from giv- 
ing testimony, in reply to any particular ques- 
tion put to him. If there be any entiy as to 
which he does not claim protection, he is en- 
titled, in disclosing such entry, to withhold 
and conceal all entries as to which he does 
claim protection. The power of the assessor 
under the fourteenth section, to make out a 
proper return on which to assess the tax, and 
then to add one hundred per cent, to such tax 
in case a false return has been made, is am- 
ple, even in the absence of the books and tes- 
timony of the relator; and the withholding of 
such books and testimony, when an opportu- 
nity is offered to the relator to have the ben- 
efit of them, will warrant the assessor in mak- 
ing out a return on the best information he 
can obtain, and in assessing a tax thereon, 
and will deprive the relator of all ground of 
complaint as to the amount of the tax. In 
this view there could be no excuse for stretch- 
ing the power of the assessor so far as to in- 
volve a violation of one of the fundamental 
principles of justice, that no person shall be 
compelled to give testimony which may tend 
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to criminate himself. This may be done "by 
exhibiting or disclosing an entry in a booli as 
well as by testifying orally. The witness 
must be the judge of the effect of the dis- 
closure or testimony, unless it is manifest 
that there is no ground for claiming the pro- 
tection invoked. The relator must be re- 
manded to the custody of the marshal until 
he attends before the assessor with the boolis 
referred to in the summons, and then the ex- 
amination will proceed before the assessor in 
the manner herein indicated. 



LIPPMAN (YOUNG t.)- See Case No. 18,- 
160. 

LIPPaiANN (EGBERT v.). See Case No. 4,- 
306. 

LIQUIDATION, BOARD OF (McCOMB v.). 
See Case No. 8,707. 



Case Wo. 8,383. 

LISBERGER v. GARNBTT. 

[1 Hughes. 620.] i 

Circuit Court, B, D. Virginia. Sept. Term, 
1877. 

Bankruptct — BoxD Foii Goods Seized — Peti- 
tion Tkeated as Bill — Fhaudui.ent Assigs- 
MEXT — Validity of Pkocebdings against Sure- 
ty ON Bond. 

1. A petition against a bankrupt and against 
his sureties, in a bond for goods seized, who were 
not otlierwise parties to the bankruptcy proceed- 
ings, may, if in substance a bill, be remanded to 
rules, and proceeded in as a bill in chancery on 
the equity side of the United States district court 

2. A stock of goods of an involuntary bankrupt, 
charged to have been sold fraudulently, was 
seized by the marshal under an order of the bank- 
ruptcy court. By subsequent order of the same 
court, the goods were delivered to the purchaser 
on his giving bond with sufficient surety to an- 
swer any order of the court in respect to the 
transaction. 

3. A petition was filed by the assignee, char- 
ging that the sale was fraudulent, and praying 
that it might be set aside and the value of the 
stock of goods paid to him as assets for distribu- 
tion, making the purchaser and his sureties par- 
ties defendant 

4. This petition was heard finally after the de- 
cisions of the supreme court were rendered in 
Smith V. Mason [14 Wall. (81 U. S.) 4191, and 
Marshall v. Knox [16 Wall. (83 U. S.) 551], and 
the court ordered that it be dismissed as a peti- 
tion and remanded to rules as a bill, to be heard 
after plenary proceedings. On petition to the 
circuit court for revision of this order, it was by 
that court affirmed. 

5. ITie petition having matured as a bill, was 
afterwards heard finally, and a final decree en- 
tered, declaring the sale of the stock of goods 
to have been fraudulent; and requiring the pur- 
chaser to pay the value of them as fixed by the 
decree with interest from the day of the fraudu- 
lent sale, to the assignee in bankruptcy. On ap- 
peal to the circuit court from this decree, the 
same was affirmed. 

6. It was unnecessary for the circuit court to 
decide, and therefore it did not decide, whether 
the original summary proceeding by petition in 
bankruptcy against the purchaser of the goods 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



andthe sureties on his bond given for the pos- 
session of them when they were seized, was 
valid as against those parties. 

[Appeal from the district court of the 
United States for the Eastern district of Vir- 
ginia.] 

On the 17th day of June, 1870, Storrs 
Brothers, and Blair & Thaxton, claiming to 
be creditors of Engle & Son, filed their peti- 
tion in the district court, alleging the com- 
mission of sundry acts of bankruptcy, and 
praying that said firm be adjudicated bank- 
rupts. The petitioners also alleged that the 
principal assets of Engle & Son consisted of 
a stock of goods, which had been sold to one 
S. Lisberger; that the sale was in fraud of 
the bankrupt act [of 1867 (14 Stat 517)], null 
and void, and it was prayed that an injunc- 
tion might issue, to restrain Lisberger from 
disposing of the goods, and that a warrant 
of seizure might issue to the marshal. The 
restraining order, and the order for the sei- 
zure, were issued and executed on the day 
the petition was filed, and they were issued 
and executed without exacting from the pe- 
titioners any bond or other security. On 
the 18th of June, 1870, Lisberger petitioning 
therefor, it was ordered that the goods be 
restored to him upon his executing a bond, 
with security, in the penalty of $8,000, con- 
ditioned for the forthcoming of the goods, or 
the value thereof, upon the order of the 
court. The bond thus required of Lisberger 
was given, and the goods were returned to 
him, his bondsmen being M. Rosenbaum 
and Waggoner & Hai-vey. The ease re- 
mained in this posture until the 12th day of 
April, 1871, when E. M. Garnett, alleging 
that he had been substituted, as assignee, 
in the place of one Brown, filed his petition 
"In the matter of Storrs Bros, et al. v. Engle 
& Son, in bankniptey," in which he alleged 
that he had been appointed and had accept- 
ed the position of assignee of said Engle & 
Sons, who had been adjudicated bankrupts, 
and that an assignment of the estate of said 
bankrupts had been made to him, but that 
their schedules exhibited no assets whatever, 
except individual property, furniture, etc., 
claimed as exempt. It was also charged 
that the sale to Lisberger was void under 
the bankrupt act. The peti.ioner then set 
forth the seizure of the goods by the mar- 
shal, their release upon delivery of the forth- 
coming bond, and pi-ayed that Lisberger be 
ordered to deliver up the goods, or pay the 
value thereof, and in case of non-delivery, to 
make good any loss on account of sales sub- 
sequent to his purchase, and in default of 
such payment by Lisberger, that he and his 
sureties on the forthcoming bond be requir- 
ed to pay "the amount therein promised," 
and if the value should exceed the amount 
of the bond, then that Lisbergei' be required 
to pay such excess in value. 

Petitioner finally prayed that Lisberger 
and his sureties upon the bond might be 
made defendants, and required to answer 
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the petition on oatli, and tbat such further re- 
lief might be granted as is conformable to 
equity and the nature of the case. On the 
6th May, 1871, Lisberger appeared and de- 
murred to the petition, upon the ground, set 
forth in the demurrer, that the petitioner 
had no right to proceed against defendant 
by petition, or any other form of summary 
proceeding, and that the remedy, if any he 
had, was by bill in equity or action at law. 
The demurrer was overruled, and on the 8th 
of May, Lisberger, still objecting to the ju- 
risdiction, answered, denying the material 
allegations of the petition. There were sev- 
eral trials of the facts in issue before a jury 
subsequently to this, but the jury disagreed 
at each trial. So that upon this state of 
]jleadings the case stood, without further or- 
der therein, until the 16th day of June, 1874, 
when upon the motion of Lisberger, the 
judge of the district court dismissed the pe- 
tition for want of jurisdiction with an order 
for his costs. On. the 11th of July, 1874, 
however, an order was passed in the banlc- 
ruptcy suit, in which is recited the fact that 
the court had, on the ICth day of June, 1874, 
dismissed the petition, and then it is stated 
that the assignee having, on the 19th of 
June, 1874, moved for a rehearing of Lisber- 
ger's motion to dismiss, which motion to re- 
hear was continued until the Uth of July, 
and the court being then willing to enter- 
tain said motion, with the view of amending 
the petition in banliruptcy, so that it might 
be filed at rules and be proceeded in as a 
bill in chanceiT, fixed the 16th day of July 
as the day for such rehearing, and directed 
that copies of the order should be served on 
Lisberger and his counsel. On the 8th day of 
October, 1874, another order was passed, in 
which, after reciting continuances of the mo- 
tion to rehear, the order dismissing the peti- 
tion was set aside, and the petition filed April 
12th, 1871, being regarded in substance as a 
bill in equity, it was ordered so to stand, 
to be proceeded with as such, and to that 
end it was directed that the cause be sent to 
rules, that process issue against the defend- 
ants, and that the cause be regularly matur- 
ed according to law. In March, 1875, there 
is an enti-y at rules by the clerk, to the ef- 
fect that subpoenas had been served on de- 
fendants, and there being no appeai*ance or 
answer, complainant's bill was taken for 
confessed, and the cause set for hearing at 
the next term of the court Meantime, Lis- 
berger had appealed from the order of the 
district court, of October 8th, 1874, setting 
aside the dismissal of the petition, etc., to 
the circuit court in the exercise of its super- 
vIsoiT jurisdiction; which order, upon ap- 
peal, was, in all respects, affirmed. On the 
7th of March, 1876, Waggoner & Hai-vey 
pleaded their discharge in bankruptcy. Lis- 
berger demurred, pleaded the statute- of lim- 
itations, and answered. Rosenbaum never 
appeared. In these proceedings the suit was 
•conducted as a suit in equity. On the 10th 



of May, 1876, a final order or decree was en- 
tered. The court, overruling the defence of 
the statute of limitations, and being of opin- 
ion that the sale was fraudulent in law as to 
the creditors of Engle & Sons, decreed that 
Lisberger should pay to the plaintiff the sum 
of $5,618.12, with interest from the 16th of 
May, 1870. 

The following are the principal orders of 
the district court, which are referred to in 
the arguments of counsel and in the deci- 
sion of the chief justice. 

Order of the Uth July, 1874: In this 
cause, the court having on the 16th of June, 
1874, at the instance and on the motion of 
S. Lisberger, entered an order dismissing 
the petition in bankruptcy of E. M, Garnett, 
assignee of said Engle & Son, heretofore 
filed in this cause against said Lisberger and 
others, for want of jurisdiction in banknipt- 
■cy, and the said assignee, E. M. Garnett, 
having by counsel moved on the 19th of 
June, 1874, for a rehearing of the said Lis- 
berger's motion to dismiss, and of the afore- 
said order made thereon, which motion of 
the said assignee has been continued until 
to-day, and the court being willing to enter- 
tain the said assignee's motion for a rehear- 
ing, with a view to amending the said peti- 
tion in bankruptcy, so as to make it a bill 
in chancery, in order that it may be sent to 
rules, to be proceed^ in as a bill in chan- 
cery, doth hereby appoint the 16th day of 
July, instant, at the United States court 
room at Kichmond, at the hour of 10 a. m., 
for the rehearing aforesaid, and for the 
hearing of any other motion that may be 
made by any of the parties to the cause. 
And it is directed that a copy of the order be 
served on the said S. Lisberger, and one 
also be mailed to E. Y. Cannon, Esq., of 
Richmond, and to L. H. Candler, Esq., of 
"Washington City, counsel in this cause. 

Order of 8th October, 1874: In this cause, 
the pending motion in which, adjourned 
from the 17th day of July, 1874, to the 8th 
day of September, instant, has been contin- 
ued until this day, the court having mature- 
ly considered the said matter, is of opinion 
that a rehearing of the said motion of the 
said S. Lisberger for a dismissal of the said 
petition of said E. M. Garnett, assignee of 
Engle & Son, should be and the same is here- 
by granted; and the court being satisfied 
that the said order of the 16th day of June, 
1874, entered at the instance of said Lisber- 
ger, dismissing said petition, was erroneous 
in not directing it to be proceeded with as a 
bill in chancery, doth set aside the same; 
and, considering that the said petition of 
said assignee, filed on the 12th day of April, 
1871, is in substance a bill in equity, and 
ought under the cu'cumstances, in further- 
ance of justice, to be so regarded and ti-eat- 
ed, the court doth order that the same do 
stand and be proceeded in as a bill, and for 
that purpose that the cause be lemanded to 
rules, and process be issued against the de- 
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fendant, and tlie cause be regularly matur- 
ed according to law. 

Order of lOtli May, 1ST6: Tlie court hav- 
ing- maturely considered this cause upon the 
papers formerly read, and upon the argu- 
ments of counsel, is of the opinion that the 
concurrent jurisdiction of a court of equity 
to set aside a conveyance or transfer of 
property made in fraud of the 33th and 39th 
sections of the bankrupt act, is not ousted 
by a like jurisdiction of a court of common 
law in such cases, doth sustain the jurisdic- 
tion of the court in tliis case, and the eom't 
having in the matter of Storrs v. Engle, by a 
decree entered on the 7th day of October, 
1874, ordered that the petition therein filed 
by the said Edgar M. Garnett, assignee of 
said Engle & Son, against said Lisberger & 
Son, on the 12th day of April, 1871, should 
be considered and treated as a bill filed by 
the said assignee against the said parties, 
and the circuit court of the United States j 
for the Eastern district of Virginia, on ap- 
peal to its supervisory jurisdiction in bank- 
ruptcy, having by a decree entered on the 
first day of November, 1875, and certified to 
this court, in all respects affirming the said 
decree of this court, and ordered and de- 
creed that said petition should be considered 
and ti-eated as a bill as of the day the said 
petition was filed, and there being no ap- 
peal from the said decree of the said circuit 
court, the court is of opinion that the mat- 
ter of said ruling is res adjudieata, and doth 
proceed to consider and treat the said peti- 
tion as a bill filed on the said 12th day of 
April, 1871, and doth overrule the objection 
of the statute of limitations thereto. And 
the court, proceeding to dispose of the case 
on its merits, is of opinion that the transfer 
on the ICth day of May, 1870, by said Engle 
& Son, who were retail dealers, of their 
whole stock of goods in bulk to the said Lis- 
berger at fifty per cent, of their invoice 
pi'ices, was under the circumstances fraudu- 
lent in law, and void as to the creditors of 
said Engle & Son, the court doth accordingly 
so declare and decree. And the court, be- 
ing of opinion from all the evidence in the 
cause, that the price, to wit, $5,600, alleged 
to have been paid by S. Lisberger for the 
stock of goods in the proceedings mentioned 
is as much as could have been realized there- 
from by any other method of sale, doth 
therefore adjudge, order, and decree that the 
said S. Lisberger do pay to the plaintiff the 
said sum of five thousand six hundred and 
eighteen dollars and fourteen cents, with le- 
gal interest thereon from the said 16th day 
of May, 1870, until paid, and the costs by 
the plaintiff in this behalf expended, and 
that execution issue for the same in accord- 
ance with the 8th rule of practice of the 
equity courts of the United States as pro- 
mulgated by the supreme court. 

Messrs. Legh R. Page and B. Y. Cannon, 
for jLiisDeiger, the appellant. 



Messrs. John Howard and Robert Stiles^ 
for Garnett, assignee. 

For appellant, it was insisted by Mr. Page: 
1st. That the order for the seizure of the 
goods, claimed by Lisberger, and in his pos- 
session, the seizure and the bond exacted of 
him for their foi-thcoming, etc., all of which 
actings and doings were had in the bank- 
ruptcy suit against Engle & Son, to which 
Lisberger was no .party, were absolutely null 
and void. Smith v. Mason, 14 Wall. [81 U. 
S.] 4iy; Marshall v. Knox, 16 Wall. [S3 U. 
S.] 555; Marsh v. Armstrong [20 Minn. 81 
(Gil. 66)]. The bond thus taken could not be 
made the foundation of a suit, either by peti- 
tion, bill in equity, or action at law. Such 
seems also to have been the opinion of the 
learned judge of the district court, as he did 
not decree against either of the sureties on 
the bond. 

2d. Lisberger not being a party to the suit 
in bankruptcy against Engle & Son, could 
not be proceeded against as their grantee,, 
except in a plenary suit, either at law or in 
equity. This proposition is fully sustained 
by the authorities just cited, and by the case 
of Wiswall V. Campbell, decided at the last 
term of the supreme court of the United 
States, and not yet reported. See 93 U. S. 
347. Chief Justice Waite, delivering the 
opinion of the court in the case last men- 
tioned, says: "The circuit and district courts 
have eoncuri'ent jurisdiction of all sqits in 
law or equity, brought by an assignee in 
bankruptcy, against any person claiming an 
adverse interest, or by any such person 
against an assignee, touching any property 
or rights of the bankrupt transferable to or 
vested in such assignee (Rev. St. § 4979), but 
such suits, when prosecuted, are no part of 
the bankruptcy proceeding. They are in aid 
of such proceeding, but while progressing, 
they are separate from and independent ot 
it. They are used by the bankrupt court to 
settle the rights of parties who are not sub- 
ject to its jurisdiction, and who, therefore, 
cannot be affected by any judgment or de- 
cree that may be made in that cause." The 
petition here was designed to drag into the 
suit in bankruptcy a stranger who claimed 
and possessed personal property adversely to 
the assignee, and to subject him and his 
rights to the summary power and jurisdic- 
tion of the bankrupt court. In Eyster v. 
Gafif, 91 U. S. 525, Mi-. Justice Miller, speak- 
ing for the whole court in regard to such 
proceeding, said: "This court has steadily 
set its face against this view." 
But it is said, and the learned judge of the 
I district court seems to have entertained the 
I opinion, that the petition of the assignee in 
' the bankruptcy suit might be regarded as 
' substantially a bill in equity. It was cer- 
tainly not so considered by those who draft- 
ed it. It was not separate from, and inde- 
pendent of, the suit in bankruptcy, but waa 
filed, and for years dealt with, as a part of 
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tlie tiauki-uptey proceeding. There was no 
prayer for process, and none was ever issued. 
The assignee indorsed on the petition that 
he had served copies of it upon the parties 
therein named as defendants, but we know 
of no law recognizing an assignee in hanli- 
i-uptcy as an official authorized to certify pa- 
pers filed in the United States courts, or to 
serve copies of such papers as process to 
hind parties in judicial proceedings. At the 
time of these proceedings the bankrupt court 
of this district was eminently an ambulatory 
court, and the persons upon whom Mr. Gar- 
nett says he served copies of the petition 
were not informed when or where they were 
to appear and answer. Those parties were 
not bound to give heed to such a summons, 
and none of them did regard it, except 
Lisberger, who, admonished by the unlaw- 
ful seizure of his goods at the beginning of 
the bankruptcy suit against Engle & Son, 
deemed it prudent to appear and challenge 
such a method of contesting his rights of 
property. It is true that when his demur- 
rer was overruled he did answer, but in his 
answer he stiU objected to the jurisdiction. 
If the case set up in the petition, although 
presented in that questionable shape, had 
been one of purely equitable cognizance, and 
the appellant had voluntarily submitted to 
the jurisdiction, or perhaps if he had not 
seasonably objected, he might be held bound 
by the order or decree against him. But no 
such case is exhibited by the record. The 
petition was not separate from, or independ- 
ent of, the bankruptcy, and could as well be 
treated as an action in trover as a bill in 
equity, and could as well, if not better, be 
tried by a juiy than by a chancellor, even 
with the aid of a master. We submit, there- 
fore, that the order of the district judge dis- 
missing the petition and adjudging costs to 
Lisberger was plainly right, and fully justi- 
fied by the authorities already referred to. 

3d. The order of October 8th, 18T4, setting 
aside the previous order dismissing the peti- 
tion, with leave to the assignee to file the 
petition at rules as a bill in equity, and di- 
recting process to issue against the persons 
therein named as defendants, if it can have 
any legal effect whatever, should be regard- 
ed merely as an adjudication, that the dis- 
missal of the petition was without prejudice 
to the assignee's right to file a bill. There 
is undoubtedly ground, from the face of the 
order and the subsequent action of the dis- 
trict judge, for the belief that the court in- 
tended that it might be treated as a bill from 
the date it was filed as a petition, and yev 
it is manifest, from an inspection of the or- 
der, that it was considered by the court that 
the petitioner had to begin de novo, file the 
paper in question as a bill, and have process 
issued and served according to the rules and 
practice of a court of equity. Those direc- 
tions, made at the instance of petitioner, 
were literally followed by him. "Writs of 
subpoena in due form were issued and 
15FED.CAS.— 37 
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served, and as to the parties upon whom pro- 
cess had been executed the petition was 
taken as a bill confessed, and when after- 
wards they answered, they were required to 
answer anew, as if the petition were an 
original pleading, although it was unchanged 
in form or substance, and was the identical 
paper that so long had slumbered in the 
bankruptcy suit against Bngle & Son. Why 
were these steps taken, if the petition in the 
bankruptcy suit was a bill in equity, and, 
when taken years after, will the assignee be 
heard to say that from the beginning he had 
been a suitor in equity, especially when it 
was objected at the' threshold that his pro- 
ceeding was unlawful? Parties litigant are 
not allowed to blow hot and cold after that 
fashion, and their adversaries, upon every 
principle of fairness, should be entitled to 
know at once when, in what forum, and un- 
der what system of procedure they are to 
make defence. If such somersaults are per- 
missible in courts of justice, and the idea is 
to obtain that the petition was a bill from 
the date of its filing, then we insist that a 
court of equity has no power to grant a re- 
hearing except upon petition for that pur- 
pose, properly filed, and after due notice to 
the parties to be affected by the rehearing. 
The 88th equity rule prescribes the mode 
in which a rehearing is to be asked. It is 
enough to say, without quoting the rule, that 
no one of its requirements has been gratified 
in this case. When the order dismissing the 
petition, at the cost of the assignee, was 
passed, the defendant was discharged from 
further attendance at court, and all proceed- 
ings had thereafter, in his absence and with- 
out his consent, were coram non judice. 
After that order of dismissal, the next we 
hear of the case is from the order of July 
11th, 1874, in which it is stated that a mo- 
tion for a rehearing had been made on the 
I9th of June, 1874, and that the court being 
then (the 11th day of July) willing to hear 
such motion, the rehearing thereof was fixed 
for the 16th day of July. Prom the order it 
also appears that it was then, for the first 
time, considered that Lisberger, or his coun- 
sel, were entitled to be heard upon the mo- 
tion, and it was therein directed that copies 
of the order should be served on him and his 
counsel. If the suit were in equity, a mo- 
tion, as we have seen from the 88th rule, was 
not the proper proceeding to set aside a final 
decree, and if it were, at least some record 
of the motion should have been made at the 
time, but the record fails to show such en- 
try, and fails also to show that Lisberger or 
his counsel did have notice. If it be ad- 
mitted, in accordance with the very truth of 
the case, that the petition was designed and 
treated as a part of the bankruptcy suit, both 
by counsel and the court, it is easily under- 
stood how the court could, in a summary 
manner, set aside its judgments or orders at 
any time during its pendency, after proper 
notice. Until the petition was filed at rules> 
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as a bill m equity, there was not a single 
step taken in conformity to the rules and 
practice of a court of equity. They were all 
had upon the theory that the district court 
was exercising its ordinary jurisdiction in 
bankruptcy, and was always open, without 
regard to terms of court, to hear the as- 
signee. 

It has been suggested that the appellant is 
estopped to question the correctness of the 
order setting aside the dismissal of the peti- 
tion, and directing it to be filed as a bill, be- 
cause, upon appeal to the supervisory juris- 
diction of the circuit court, that order was in 
all respects affirmed. In reply to this view, 
it would seem sufficient to say, that if the 
ease were in equity, the circuit court had no 
power to exercise a supervisory jurisdiction 
in the premises. It could only be removed 
to the circuit court by a formal and regular 
appeal. "Wiswall v. Campbell, cited supra, 
and authorities therein referred to. The ef- 
fect of the order of affirmance was merely to 
declare that the bankrupt court was right in 
treating the petition as a suit in equity. 
Thereupon the district court sanctioned its 
prosecution as such a suit. It was no more 
then than an interlocutory order in the cause, 
subject to a review upon an appeal from the 
final decree. 

4th. If the order setting aside the dismissal 
of the petition was right and proper, and the 
petition is to be regarded as a bill from the 
day it was directed to be filed as such, then 
we say the assignee's right of action was 
barred by the limitation of two years pre- 
scribed by section 5057, Rev. St This plea 
is highly favored in the administration of 
bankrupt estates. Bailey v. Glover, 21 Wall. 
[88 U. S.] 342. 

5th. It is further submitted that the final 
order or decree of the district court is erro- 
neous, because there was no ascertainment 
of the debts of the bankrupts. The adjudi- 
cation in this case, founded on such im- 
perfect notice to the bankrupts, if valid, 
undoubtedly establishes their insolvency 
against all persons, but the fact of their in- 
solvency is not alone sufficient to authorize 
the decree. For aught that appears to the 
contrary the amount decreed against Lis- 
berger may be largely in excess of the debts 
proved, and the amount of debts proved is 
the measure of the assignee's right of recov- 
ery. The surplus belongs to Lisberger, the 
sale being valid as to Engle & Son, and only 
void as to their creditors, to the extent of the 
debts established against them. A review 
of the decision of the district court, upon the 
questions of fact, is not asked for by the ap- 
pellant, as the evidence in the cause is very 
conflicting. 

So much of Mr. Howard's printed argu- 
ment as related to the two principal ques- 
tions in the cause is given below: 

I. The sole question now before this court, 
upon the pleadings, is as to the sufficiency of 
the bill. The district court having, by its or- 



der of the 8th of October, 1874, directed the 
paper filed by Garnett,' assignee, on the 12th 

day of April, 1871, to be considered and 
treated as a bill in equity, and that order 
having been affirmed in all respects by the 

decl'ee of this court of the 1st of November, 
1875, and that paper having been accordingly 
considered, treated, and proceeded upon in 
the district court as a bill in equity filed as 
of the day of its date, the sole and simple 
question before the court upon the plead- 
ings now open for discussion is, whether or 
not that paper is in substance a good and 
sufficient bill. All the other questions sought 
to be raised are clearly matters which be- 
long to the said proceedings of Storrs v. 
iingle, pending in the district court in bank- 
ruptcy, and those proceedings are not now 
for review or correction at all before this 
court, sitting as a court of equity on appeal, 
in a separate and independent case. 

This simple statement, if ti-ue, eliminates 
from consideration tlie great bulk and grava- 
men of the argument on the other side. And 
is it not true? There is no dispute that the 
district court, in the proceedings in bank- 
ruptcy, acquired jurisdiction over Engle & 
Son and their estate, and over the assignee 
of its own appointment. Whatever defect 
of process there may have been, if any, 
Engle & Son answered the petition of the 
petitioning creditors, Storrs Bros, and oth- 
ers, and upon full hearing and argument the 
allegations of the petition were found to be 
true, and they were regularly adjudicated 
bankrupts; and if there were any irregular- 
ities in those proceedings, or in the subse- 
quent proceedings in that case, they were 
and are nevertheless valid and binding until 
set aside or reversed by a court of competent 
jurisdiction; and whether or not Lisberger 
was in any sense a party to those proceed- 
ings, this is as true of the said order of the 
8th of October, 1874. as of any other order 
made in the case. In point of fact he was 
as much a party to those proceedings as 
Engle & Son, after the important ex parte 
order of the 18th June, 1870, by which he 
obtained, upon his own petition, possession 
of the goods of Engle & Son. He was rep- 
resented by counsel, and hotly contested 
every order in the case touching him, as 
well the order 'Of the 8th October, 1874. as 
the rest, and certainly, on his appeal from 
that order to the supervisory jurisdiction of 
this court, he was fully heard by counsel. 

This court certainly had before it then, 
sitting as a court of supei-visory jurisdiction, 
all that it is now sought to bring before it 
again iu respect to those proceedings, but 
with this difference, that then it had juris- 
diction to revise and correct what, if any- 
thing, was erroneous in the said order of the 
Sth October. 1874. and the orders preceding 
it, in effect involved in that order, whereas 
now it has nothing to do with the matter. 
The whole question of the jurisdiction of the 
district court to enter said order was at that 
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appropriate time fully discussed and consid- 
ered, and this is the decree of tlie court: 
"Upon the hearing of the matter of the said 
petition, the court is of opinion that the dis- 
trict court was of competent jurisdiction to 
consider and treat the paper styled a peti- 
tion tiled by the said Edgar M. Garnett, as- 
signee of said Engle & Son, on the 12th day 
■of April, 1871, as a bill in equity filed as of 
that day, and to direct process thereon as 
such, and that said district court did not 
•err in so considering and treating the same. 
And the coui-t doth adjudge, order, and de- 
■cree that the same be so considered, and 
tliat the said petition of the said Lisherger 
be dismissed with costs." Dated November 
1st, 1873. 

If this honorable court had jurisdiction to 
pronounce that decree, the decree itself was 
final and irreversible, for, having been made 
in pursuance of its supervisory jurisdiction 
over proceedings in bankruptcy, there was 
and Is no appeal, and right or wrong, it 
must stand as the law of the case. See the 
<;ases collected in "Wiswall v. Campbell, 93 
U. S. 347, That it did have such jurisdic- 
tion is as clear and as certain as that the 
■district court had acquired jurisdiction in 
bankruptcy over Engle & Son and their es- 
tate, whatever it was, and the assignee of its 
•own appointment * * « This view dis- 
poses of all the alleged irregularities and 
errors of the district court in the proceed- 
ings in bankruptcy, even upon the supposi- 
tion that Lisberger was not a party thereto; 
for whether or not he was a party to those 
proceedings, the court had jurisdiction to do 
what it did (in point of fact on his own mo- 
tion), that is to say, refuse to litigate his 
rights in that case, and to direct that those 
rights should be litigated in a separate suit, 
the bill already filed in which it is recognized 
as a bill in equity for that purpose. If, 
however, this court, sitting in its supervisory 
jurisdiction, had no jurisdiction to enter the 
<lecree of the 1st of November, 1875, then 
clearly it must have been because the said 
paper, filed by the assignee in the district 
<:ourt on the 12th April, 1871, was in con- 
templation of law a bill in equity from the 
first, and the case was not properly before 
this court at that time as an appeal, from 
the equity jiurisdiction of the district court, 
but If that be so, then the said order of the 
■district court of the 8th October, 1874, treat- 
ing said paper as a bill in equity, was con- 
' fessedly right ex hypothesi. 

So that Lisberger can take his choice: 
If this court had jurisdiction to render its 
■decree of November 1st, 1875, it was because 
it was sitting In supervisory jurisdiction, 
and upon that supposition its decree was 
final. If this court did not have jurisdiction 
to render that decree. It was because the said 
paper was a bill in equity, and no equity 
appeal was pending before the court This 
argument has thus far proceeded upon the 
hypothesis that Lisberger was not a party 
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to the suit in bankruptcy against Engle & 
Son. It will now be shown that, in point 
of law and -fact, Lisberger was a party, to 
all intents and pm-poses, to that suit and, 
therefore, that the district court had full 
Jurisdiction over him in that suit for the 
purposes of said petition or bill, in which- 
ever or in whatever aspect It may be con- 
sidered. 

1. On the petition and proofs of Storrs 
Bros, and others, the district court had juris- 
diction to enjoin interference with and to 
seize the property of Engle & Son charged to 
have been fraudulently transferred to Lis- 
berger, and hold it provisionally until the 
question of fraud could be determined. See 
sections 1 and 40 of bankrupt act of 1807 
(Rev. St §§ 4972, 5024). Indeed, unless this 
were so, the whole object of the law in many 
cases would easily be defeated by fraudulent 
transfers of their property by insolvents in 
contemplation of bankruptcy, and no strong- 
er illustration of the necessity and propriety 
of sfich jurisdiction need be imagined than 
tbe facts of this case afford. Even a common 
court of equity would have had such jm*is- 
diction to prevent the consummation of a 
fraud, 

2. This being true, the goods were in cus- 
todla legis the moment they were seized, 
and though the proceedings had been irregu- 
lar (which was not the fact), they would still 
have been valid, as the court had express, 
clear, and full jurisdiction over the subject- 
matter and the parties. 

3. By his petition of the 18th of June, 1870, 
the day after the seizure, Lisberger volun- 
tarily intervened. He came into court and 
placed himself upon the record as a claimant 
of .the goods, denied the allegations of the 
petitioning creditors as to his . fraud, and 
prayed, that the goods might be delivered to 
him upon condition that he would give bond 
and security for the forthcoming of the 
goods, or their value, to abide the order of 
the com*t. He thus volimtarily became a 
party to the proceedings, so far cei-tainly 
as that property was concerned. Even the 
sureties on his bond became thereby parties, 
or quasi paxties, for the purpose of giving 
the court summary jurisdiction over them to 
compel a compliance with their obligations. 
Thus in Blossom v. Milwaukee & O. E. Co., 
1 Wall. [68 TJ. S.] 656, the court say: "Sure- 
ties signing appeal bonds, stay bonds, deliv- 
ery bonds, and receiptors under writs of at- 
tachment, become quasi parties to the pro- 
ceedings, and subject themselves to the jm:is- 
diction of the court, so that summary judg- 
ments may be rendered on their judgments 
or recognizances." Now if even the sureties, 
by signing the bond, became parties, and 
subjected themselves to the jurisdiction of 
the court, so that summary judgments might 
be entered against them, why not their prin- 
cipal also? It was for his benefit that the 
bond was given, and he is the principal ob- 
ligor therein, and primarily bound. Nay It 



LISBERGER (Case No. 8,383) 



[15 Fed. Cas. page 580] 



vras upon the express condition of his giv- 
ing the bond that he received tlie property 
in its stead, for the bond was but a substi- 
tute for the property, and whatever juris- 
diction the court had over the property it 
has over the bond and the obligors therein 
by summary proceedings or otherwise. That 
the bond is but a "substitute for the proper- 
ty," is the very language of the supreme 
court in Inbusch v. Farwell, 1 Black '[66 XJ. 
!S.] 572, where it was so held in the case of 
property released on attachment— "the bond," 
says the court, "becomes a substitute for 
the property released." 

But, In point of fact, Lisberger, before giv- 
ing the bond, had already voluntarily made 
himself a party to the proceedings, so far 
as the propei-ty was concerned, and subject- 
ed himself to the jurisdiction by coming in 
by petition and denying the allegations of 
the petitioning creditors in respect to the 
fraudulent transfer of the property to him, 
and claiming it as his own, thereby putting 
in issue, as between the complainants and 
himself, all questions touching such fraudu- 
lent transfer; and, as the court had already 
rightly acquired full jurisdiction of the prop- 
erty by its lawful seizure, so now, by the 
voluntary appearance, pleading, and claim 
of the Intervenor, Lisberger, it acquired full 
jurisdiction over him In respect to the claim 
he asserted. This is the common course of 
practice in all judicial proceedings, notably 
in admiralty and in all other proceedings, or 
quasi proceedings, in rem, and In none more 
properly than in proceedings in bankruptcy. 
In courts of equity the same principle applies 
and the same practice obtains. Thus, in the 
above-cited ease of Blossom v. Milwaukee 
& O. R. Co., 1 Wall. [68 U. S.] 656, after -the 
sentence above quoted, the coui-t, in fur- 
ther illustration of the rule that parties, 
by voluntarily dealing with the court, make 
themselves parties to the proceedings and 
become subject to its jurisdiction, proceed 
to add, "So in the case of a creditor's bill, 
or other suit, by which a fund is to be dis- 
tributed to parties, some of whom are not 
before the court, these are at liberty to come 
before the master after the decree, and es- 
tablish their claims to share in the distribu- 
tion." And if this can be done, as it is done 
in every-day practice, why cannot any party 
come in before decree and claim the property 
or fund as his own? And if in the one case 
he becomes a party to the proceedings, and 
subjects himself to the jurisdiction, why not 
in the otherV Everybody knows that nothing 
is more common than this course of things 
in all kinds of legal proceedings, except 
those strictly at common law; and now, by 
statute in most of the states, similar pro- 
ceedings by way of interpleader are express- 
ly authorized and regulated in courts of com- 
mon law. 

Now, If a court of admiralty, of equity, or 
of common law, should turn over property 
lawfully under its charge to an intervening 



claimant asserting title thereto, such as a 
moitgagee or alleged purchaser, wkhout no- 
tice of defect of title, upon condition of bond 
and security to have the property or Its value 
forthcoming to abide the order of the court, 
would such intei-venlng claimant be heard to 
say that he was not a pai-ty to the proceed- 
ings, and not subject to the jurisdiction of 
the court? Would he be heard to say, after 
submitting his claim to the court, that the 
court could not determine that claim, but 
that of necessity litigation as to that matter 
must be remitted to another forum and a 
different suit, and the comt in the meantime 
be left powerless for the protection of the 
property and of the rights of the parties 
thereto, at whose suit it was lawfully taken 
into custody? After having, upon suitable 
representations, and by submitting to the 
jurisdiction, obtained possession of the prop- 
erty, and given bond as its substitute, would 
it not be the coolest effrontery to deny that 
jiurisdiction to enforce the bond? And if the 
court has jurisdiction to enforce the bond, 
must it not have jurisdiction to determine 
the preliminary question whether it ought 
to be enforced, and thus necessarily all ques- 
tions touching the true ownership of the 
property? Otherwise, obviously, the triek of 
getting possession of the property ousts the 
jurisdiction, by an appeal to which alone the 
trick was possible. 

The plairf and elementary truth is, that 
any court of competent jurisdiction which 
lawfully gets possession of property may 
lawfully hold on to it, or its representative, 
to answer the ends of justice. And who- 
ever, in court or out of court. Interferes 
with that possession, challenges and sub- 
jects himself to the process of the court to 
compel him to do what Is right, by restora- 
tion or compensation, and will not be heard 
to question the title of the court, until by 
such means or by such order as the court 
may prescribe, he shall have purged himself 
of the contempt of intermeddling with its 
lawful authority and the property under its 
control. If this were not so, the authority 
and dignity of courts of justice and the safe- 
ty of property under their lawful charge 
would be at the mercy of the fraudulent and 
the lawless, as it has been in this case. 

In this case the property was already un- 
der the jurisdiction and within the custody 
of the court, and so remained after the bond 
was given as much so as it was before, the 
bond being its substitute and representative, 
and the only legal effect of the petition, ap- 
pearance, and claim of a claimant was to 
put the claimant and his claim also under 
the jurisdiction and make them subject to 
the orders and process of the court, as any 
other party and claim. In Minnesota Co. v. 
St Paul Co., 2 Wall. [69 U. S.] 034, the su- 
preme court say: "It would indeed be very 
strange If these parties can come into court 
by petition, and get possession of that which 
was the subject of litigation, and then when 
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the wrong they hare done hy that proceed- 
ing is corrected, they shall be permitted to 
escape by denying that tliey were parties to 
tlie suit. In the case of Blossom v. Blilwan- 
kee & O. R. Co., 1 Wall. [68 V. S.] 655, this 
matter was fully discussed," etc., etc. Cited 

supra. 

It would be a strange and abnormal anom- 
aly, if there was anything in the juris- 
prudence of the law of bankruptcy, and the 
jurisdiction conferred upon courts of bank- 
ruptcy, so peculiarly engaged in the admin- 
istration of insolvent estates and the detec- 
tion and prevention of fraud, and singularly 
combining in their legal nature and opera- 
tion the elements and powers of courts of 
admiralty and courts of equity— to except, 
exempt, and distinguish such a court from 
the otherwise universal and fundamental 
rules, principles, and practice of courts of 
justice in respect of property lawfully under 
their charge. Accordingly no such anomaly 
exists. On the contraiT, the reverse has 
been expressly decided by the supreme 
court In Wiswall v. Campbell, 93 U. S. 
351, the court, through Mr. Chief Justice 
Waite, say: "Every person submitting him- 
self- to the jurisdiction of the bankrupt court 
in the progress of the cause, for the pur- 
pose of having his right in the case deter- 
mined, makes himself a party to the suit, 
and is bound by what is judicially deter- 
mined in the legitimate course of the pro- 
ceedings. A creditor who ofEers proof of his 
claim, and demands its allowance, subjects 
himself to the dominion of the court, and 
must abide the consequences." But if a 
creditor who only claims a part of the bank- 
rupt's estate, subjects himself to the juris- 
diction, why not a petitioner who comes in 
and claims the whole, demands its allow- 
ance, and gets possession of it upon condi- 
tion of having it or its value forthcoming 
when required by the com-t? Did the dis- 
trict court oust its jurisdiction by the very 
act of best preserving it— by taking bond 
and security as a substitute for the proper- 
ty? 

And after the court, by the adjudication 
in bankruptcy, had adjudged the transfer by 
Engle & Son of their whole stock of goods to 
Lisberger to be fraudulent and void, was it 
less competent to enforce the bond than it 
would have been to hold on to the property? 
And after it had thus determined the trans- 
action to be a fraud upon the creditors, was 
it powerless to prevent Lisberger from com- 
mitting a fraud also upon itself by first get- 
ting the whole estate of the banki-upts out of 
its possession, and then denying its right to 
hold him responsible therefor, although he 
had solemnly bound himself under band and 
seal to responu to its orders? To such a 
case Smith v. aiason, 14 "Wall. [81 U. S.] 
410, and Marshall v. Knox, 16 Wall. [83 U. 
S.] 551, had no application. Those were 
cases in wmch persons claiming adverse 
rights to the assignee were strangers to the 
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proceedings in bankruptcy, and it was 
sought by summary process on petition to 
bring them before the court and require 
them to litigate their rights in the bankrupt 
suit, and it was held that the court had no 
jurisdiction for such pui-pose. But those de- 
cisions themselves expressly except cases in 
wmch such persons voluntarily appear in the 
bankiTipt suit, and ask its aid, and thereby 
submit to its jurisdiction. 

The case in principle is like that of In re 
Ulrich [Case No. 14,327], in which it was 
held by Blatchford, J., that after a stranger 
had voluntarily appeared in a bankrupt suit, 
it was too late for him to object to the ju- 
lisdiction. having waived the objection by 
his appearance, which appearance he was 
not permitted to withdraw, though alleged 
to have been made under a mistake. Here 
Lisberger voluntarily appeared, and was al- 
ready a pai-ty when the assignee's petition 
was filed, and it was too late for him then 
to object to the litigation of his claim in that 
suit, in any proper manner the court might 
adopt. And recent adjudications of tne su- 
preme court have now fully established the 
point that strangers by voluntarily appear- 
ing in a banki-upt suit and invoking its aid, 
become parties thereto, and will not be 
heard to deny the jurisdiction they have 
thus set in motion as to themselves, and 
from which they have sought and obtained 
advantage. In O'Brien v. Weld, 92 TJ. S. 83, 
84, execution creditors in whose behalf the 
sheriff had levied execution and held lawful 
possession of property under process from a 
state court, issued before the banla-uptcy of 
the debtor-owner, came into the bankrupt 
suit, by petition after the adjudication of 
the debtor-owner as bankrupt, and prayed 
that the terms of the sheriff's sale might be 
modified, and that the proceeds of sale 
might be brought into that court, which was 
accordingly done, and it was held that the 
intervenors had thereby made themselves 
parties to the bankrupt suit, and were bound 
by the proceedings therein. And while rec- 
cguiziug Smith v. Mason [supra], and Mar- 
shall V. Knox [supra], the court distinguish- 
ed those cases from that of a claimant who, 
of his own motion, comes into a bankrupt 
suit and gets orders at its hands, and de- 
cided that to such a ease the principle of 
those cases did not apply. And, as we have 
seen, following O'Brien v. Weld [supra], is 
Wiswall V. Campbell, supra, in which the 
general principle applicable to every court ot 
competent jurisdiction over a subject-matter 
of litigation, that any person who seeks its 
aid submits himself to its power, was fully 
and clearly recognized and illustrated. 

The present, it is submitted, was a sti-ong- 
• er case than either of these for the applica- 
tion of this principle. In the exercise of 
an undoubted jurisdiction, the court had 
seized the whole stock of trade charged to 
have been recently transferred by the bank- 
rupts in bulk to Lisberger in fraud of the 
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bankmpt law and of their creditors, and 
held it provisionally until the question of 
fraud could be examined, in order that it 
might not be made way with or disposed of 
by Lisberger, who was daily selling off the 
stock. While the property was thus law- 
fully in possession of the court, and Lis- 
berger had lawfully been placed under in- 
junction from interfering with it, he volun- 
tarily appeared by counsel, and upon peti- 
tion filed, and affidavit as to the value of the 
goods, obtained an order from the court sur- 
rendering to him the property upon condition 
of his giving bond and security for its forth- 
coming to abide the orders of the court If, 
under these circumstances, a solemn obliga- 
tion to abide the orders of the court did not 
subject him to its jurisdiction in respect to 
that property, which had thus been released 
to him upon that express condition, it is dif- 
ficult to conceive how any claimant, by in- 
tervening and dealing with a court, can be- 
come a party to its proceedings, and subject to 
its dominion. But, if Lisberger was a paiiy 
to that suit, unquestionably he is bound by 
the order of the 8th of October, 1874, affirm- 
ed on appeal to the supervisory jurisdiction 
of this court, from which there is no appeal. 
That order could not have been the subject 
of appeal to the equity jurisdiction of this 
court; no such appeal has in form been at- 
tempted; what could be done directly will 
not be permitted to be done indirectly; and 
therefore the decree of this court of the 1st 
of November, 1875, stands as the law of this 
case, and the matter is res adjudicata. 

IL If the order of the 8th of October, 1874, 
was re-examinable by this court, on this ap- 
peal, there was no error in it of which Lis- 
berger could complain. Undoubtedly, if the 
views above presented are well founded, it 
was perfectly competent for the disti-ict 
court to have determined, in the bankrupt 
suit, to which Lisberger had thus submitted 
himself, what were his rights, if any, to the 
whole estate of the bankrupts which he 
claimed, and what were the rights of the as- 
signee of the bankrupt in respect thereto. 
Indeed, as he had thus become a party by 
his said action and the action of the court 
on the 18th of June, 1870, when, a few days 
thereafter, to wit, on the 23d of June, 1870, 
by the adjudication in banlaniptcy, the court 
decided that the transfer of the said goods 
to Lisberger was, under the circumstances, 
fraudulent and void as between Engle & Son 
and their creditors, in legal effect it neces- 
sarily decided also that the transfer was 
fraudulent and void as between Lisberger 
and the creditors. . . . Nay, I go further. 
Without the permission of the court, and, 
perhaps, also the acquiescence of Lisberger, 
the assignee would have had no right to liti- 
gate Lisberger's claim in a separate suit. 
No suit certainly could have been brought 
on the bond until there was breach of the 
condition; and there could be po breach of 
the condition until Lisberger had failed to 



have the property or its value forthcoming 
upon the order of the court. And as the 
bond was but a substitute for the property, 
the principle of Taylor v, Carryl, 20 How. 
[61 U. S.] 583, applied, and no other juris- 
diction could lawfully have interfered with 
the possession of the court over the subject 
of litigation, or with its jurisdiction to de- 
termine the rights of the parties in respect 
thereto. And the assignee, who was an offi- 
cer of the court, was the last person who 
could have instituted a separate suit to de- 
termine those rights elsewhere. And as to 
Lisberger, it has ever seemed to me in the 
highest degree questionable whether, if with- 
out any suggestion on his part, and without 
an order fi'om the court, the assignee had 
originally brought a separate suit in an- 
other forum to i-ecover from him the value 
of these goods, a plea to the jurisdiction 
would not have availed him, upon the ground 
that the whole matter was sub judice in the 
bankrupt suit in which he appeared, and 
had bound himself, under bond and securitj', 
as a substitute for the property to have it 
or its value forthcoming to abide the order 
of the court, and that thus he could not be 
made suuject to two different jurisdictions, 
in two different suits, at the same time, for 
the same thing— the court first acquiring ju- 
risdiction having the ^right to hold on to it 
for the purpose of determining the matter in 
controversy. And I conceive that if Lis- 
berger had not objected to the jurisdiction of 
the banknipt court, and had not required 
litigation in a separate suit, and thus estop- 
ped himself from objecting to such other 
litigation, it would have been difficult, if not 
impossible, to answer such a plea in a sep- 
arate suit in another forum. 

Having ever enteitained these views, when, 
upon the succession of his honor, Judge 
Hughes, to the bench, in 1874, Lisberger's ob- 
jection to the jurisdiction in the bankrupt 
suit was renewed, I did not fail fully to pro- 
sent them,together with the authorities above 
cited, in their support, except O'Brien v. 
Weld [supra], and Wiswall v. Campbell [su- 
pra] ; but upon the authority of the supposed 
ruling cases of Smith v. Mason [supra] and 
Marshall v. Knox [supra], then unexplained, 
and, as I venture to think, littie understood, 
as indeed were the sections of the acts of 
congi-ess under construction (in consequence 
of which the whole practice in the different 
district courts had become unsettled and con- 
flicting), his honor. Judge Hughes, felt con- 
strained to sustain the objection, and hence 
his order of the 16th of June, 1874, dismiss- 
ing the petition of the assignee for want of 
jurisdiction. An omitted part of the record 
would show that an appeal to the supervi- 
sory jurisdiction was entered and perfected 
by the assignee, and that it was subsequently 
abandoned in accordance with a provision of 
the bankrupt act allowing such a course to 
be taken. The jurisdiction for such aban- 
donment is sufficiently indicated in the subse- 
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quent orders of the court Being of opinion 
that the court had no jurisdiction in the 
bankrupt suit to litigate Lisberger's claim, 
his honor seeing the nature of the transac- 
tion, and the hardship and loss which would 
fall upon the creditors, if their rights should 
be pretermitted to forms and technicalities, 
adopted a course in furtherance of justice 
which had been recommended by the prax;- 
tice of other courts, and which has now been 
sustained by the supreme court (Stickney v. 
WUt, 23 Wall. [90 U. S.] 150) in" treating and 
considering the petition of the assignee as in 
substance a biU in equity, and following a 
suggestion in one of the cases, directed pro- 
cess to issue upon it accordingly as a bill. 

• • • 

I thought that course to be unnecessary, 
because I thought the com-t bad full juris- 
diction to litigate the claim in the bankrupt 
suit. But in my judgment, wbile tbat was 
true, the court was not compelled, under the 
circumstances, to exercise that jurisdiction, 
and it Lisberger insisted upon separate liti- 
gation, it was entirely competent to the court 
to grant it It had jurisdiction of the sub- 
ject-matter and of the parties, and it was, 
as I thought, simply a question of practice, a 
matter of conyenienee and discretion, wheth- 
er it should allow the claims to be litigated 
in that suit, or be more formally litigated in 
another and independent suit It chose the 
latter course, and of its own suggestion. In 
legal substance, the so-called petition of the 
12th of April, 1871, contained all the essen- 
tial elements of a bill in equity, as will be 
sliown, and by its order of the 8th of Octo- 
ber, 1874, the district court merely, in effect, 
determined that instead of being mixed up 
with that suit, it should be disconnected with 
it and be formally proceeded in as a separate 
case. It eliminated the ease from the bank- 
rupt suit That was, in my view, the whole 
substance and legal effect of the order. Its 
practical effect, thougb it led to delays, was 
eminently just. Instead of appealing, wben 
Ms demurrer to the petition was overruled 
by Judge Underwood, and then have had the 
question of jurisdiction definitely decided by 
the appellate court, Lisberger had pleaded 
over, and filed an elaborate answer, and up- 
on issues joined, had several times gone to 
the jury upon the facts. There could, there- 
fore, operate no surprise or injury to him in 
remitthig the controversy for settlement to a 
separate suit upon the petition considered as 
a bill presenting the same issues, in the same 
words. The court at last granted his prayer. 
That was all. But if he wanted a separate 
suit, he must take it upon such terms as 
would not operate a fraud upon others. The 
separate suit, in legal effect, had already 
been brought It had been interposed in the 
bankrupt suit, and the court, instead of hear- 
ing the two suits together, had separated 
them, each to stand as of the date of its ori- 
gin. 
In directing the petition to be considered 
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and treated as a bill, the court simply recog- 
nized the petition as a bill. It did not direct 
it to be converted or changed into a bill. It 
required no change to make it become what, 
in reality, it already was, in substance and 
effect Nor did the court direct it to be filed. 
It had already been filed— filed under the or- 
der and with the approval of the court in- 
dorsed in the handwriting of the judge, on 
the 12th of April, 1871. Had it been neces- 
sary, indeed, such is the large jurisdiction 
and liberal practice In amending, moulding, 
and conti-olUng pleadings, in furtherance of 
justice and the prevention of injustice, exer- 
cised by all courts, and especially by all 
courts administering justice upon equitable 
principles and under the flexible forms of eq- 
uity procedm-e, the district court might well 
have ordered the petition to be reformed and 
converted iato a bill by suitable amendments 
of form. 

But no amendment of form, much less of 
substance, was, in the judgment of the court, 
required here, and none was made. On the 
contrary, the court adopted and considered 
the petition as a bill, perfect in all essential 
respects, as was done in Stickney v. Wilt, 23 
Wall. [90 U. S.] 150- 

Sitting in banloraptey, in the bankrupt suit, 
with all the analogous powers and jurisdic- 
tion certainly of a court of equity, in that 
suit, over the parties thereto, and having al- 
so express and special equity jurisdiction, 
ancillary and supplementary to that jm-isdic- 
tion, it would indeed be strange if the dis- 
trict court had not jurisdiction to determine 
whether a paper filed in it by one of its ofli- 
cers, by its own order, and with its own ap- 
proval, was or was not a bill in equity, and 
should be treated as such. "That was the 
question decided by the order of October, 
1874, affirmed by this court by its decree of 
the 1st of November, 1875. If there was er- 
ror in the order, it was error of which the 
assignee might have complained, but of 
which Lisberger certainly had no ground to 
complaiin. It« gave him what he all along 
demanded— a separate suit. He was duly 
served with process, appeared by counsel, 
pleaded to and answered the bill, took testi- 
mony, and was fully and fairly heard. He 
has himself thus treated the petition as a 
bill, and has now appealed to this court from 
the decree rendered upon it as a bill, and if it 
be not a bill, this court has no jm-isdiction, 
on appeal in equity, to hear his appeal. 

WAITB, Oh:cuit Justice. On the 16th of 
May, 1870, Engle & Son, merchants, doing 
business at Richmond as retailers, sold their 
entire stock of goods to Lisberger. On the 
17th June, following, Storrs Bros, and cer- 
taui other creditors of Engle & Son commenced 
proceedings in bankruptcy against them in 
the disti'ict court for this district, and upon 
filing the petition obtained an order of court 
directing a seizure by the marshal of the 
goods sold, which were then m the possession 
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of Lisberger at tlie store formerly occupied 
by Engle & Son. In obedience to this order 
the marshal took the goods into his posses- 
sion, and thereupon Lisberger at once filed 
his petition in tlie bankrupt court, asking 
that they might be restored to him upon his 
giving bond with security, conditioned for the 
forthcoming of the goods or the yalue thereof, 
to abide such further order as might be made 
in the premises. 

The prayer of this petition was granted 
June 18th, and on the same day Lisberger, 
with the defendants, Rosenbaum, Waggoner, 
and Harvey as his sureties, executed the re- 
quired bond in the penal sum of eight thou- 
sand dollars, and received the goods from the 
marshal. June 23d Engle & Son were adjudi- 
cated banla'upts, and in due time one Brown 
was appointed assignee. He instituted some 
proceedings against Lisberger to set aside the 
sale and recover the goods or their value, but 
his conduct in the premises not being satis- 
factory to the creditors, he was removed by 
order of the eom-t, and Garnett, the present 
complainant, appointed in his place, April 
4th, 1871. On the 12th of April, Garnett filed 
in the district court a petition entitled Stori*s 
Bros, et als. v. Engle & Son, in bankruptcy, 
and addressed to Hon. J. 0. Underwood, dis- 
trict judge, setting forth the proceedings in 
banliruptcy, his appointment as assignee, the 
sale to Lisberger, with the necessary aver- 
ments to show that it was in fraud of the 
banki'upt law, the seiziu^e of the goods by 
the mai'shal, and their subsequent restoration 
to Lisberger upon the execution of his bond, 
and concluding as follows: "Your petitioner 
therefore alleges the said sale, transfer, or 
conveyance to the said Lisbei'ger to have been 
fraudulent under the banki-upt law, . . . null 
and void, and that the said stock or its value 
are assets in his hands for the purpose of 
discharging the indebtedness of Engle & Son, 
and he prays that the said Ijisberger be order- 
ed to deliver up the said propeity or to pay 
the value thereof at the time of the convey- 
ance to your petitioner, and in case of the 
delivery of the goods to make good the loss 
which has accrued by reason of sales subse- 
quent to said fraudulent transfer or convey- 
ance, and in default of said payment or de- 
livery by the said Lisberger, that he and his 
sm-eties in the above-mentioned delivery bond, 
be required to pay the amount therein prom- 
ised, but in this event yom" petitioner prays 
that the said Lisberger himself be required 
to pay in addition to the amoimt fixed in said 
bond, whatever additional value your peti- 
tioner shall be able to prove said stock of 
goods to have been worth at the time of said 
transfer to Lisberger, inasmuch as the penal- 
ty of said bond was fixed by the court upon 
ex parte affidavit, at a sum as your petitioner 
really thinks far below the actual value of 
the stock. Yomr petitioner finally prays that 
said S. Lisberger, M. Rosenbaum, J. J. Wag- 
goner, and Wm. 6. Hai-vey be made parties 
defendant to this petition, and be required 
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to answer the same on oath, and that such 
other and further relief be granted as is con- 
foi-mable to equity and the nature of his 
case." Copies of this petition were served on 
each of the persons named as defendants, and 
they appeared and demiu-red, alleging for 
cause "that the petitioner has no right to pro- 
ceed against the defendants by petition or 
any' other form of summary proceeding, and 
that the remedy of said petitioner, if any he 
have, is by bill in equity or by action at law 
in the district and circuit courts." 

This demurrer was overruled by Judge Un- 
derwood, then the district judge. May 6tli 
and. May 8th, Lisberger, not waiving the de- 
murrer, filed an answer denying all the al- 
legations as to the fraudulent character of 
the sale under the bankrupt law. The case 
was several times tried by Judge Underwood 
with a jury, but upon everj- trial the jiu-y 
disagreed. After the death of that judge and 
the appointment of Judge Hughes as his suc- 
cessor, a motion was made by Lisberger to 
dismiss the petition for want of jurisdiction, 
which was granted June 16th, for the reason 
that the matter in issue was not triable un- 
der' a petition in the banki-uptcy suit; but 
June 19th the assignee filed a petition for a 
rehearing of the motion. July 11th the court 
"being willing to entertain the motion of the 
assignee with a view to amending the said 
petition in bankruptcy so as to make it a bill 
in chancery, in order that it may be sent to 
rules to be proceeded in as a bill in chancery," 
appointed July lOth for the hearing, and di- 
rected the service of a copy of the order thus 
made upon Lisberger and the counsel hi the 
ease. October Sth, 1874, a rehearing was 
granted, and "the com-t being satisfied that 
the said order of the 16th of June, 1874, en- 
tered at the instance of said Lisberger, dis- 
missing said petition, was erroneous in not 
directing it to be proceeded willi as a bill in 
chancery, doth set aside the same, and, con- 
sidering that the said petition of said assignee, 
filed on the 12th of April, 1871, is in sub- 
stance a bill m equity, and ought, under the 
ch-eumstances, in furtherance of justice, to 
be so regarded and treated, the court doth 
order that the same do stand and be proceed- 
ed in as a bill, and for that purpose that the 
cause be remanded to rules, and process be 
issued against the defendants and the cause 
regularly matm-ed according to law." 

Under this order, subpoena was issued Jan- 
uary 7th and served on the defendants, Lis- 
berger and Rosenbaum, January 11th, 1875, 
No new service was made upon the other de- 
fendants. At the March rules, 1875, an order 
that the bill be taken pro confesso In default 
of appearance and answer, was duly entered 
in the order book. November 1st, 1875, the 
order of the district court under date of Octo- 
ber, 1874, was affirmed by this court upon a 
petition for review, filed by Lisberger under 
the supervisory jm-isdietion. March 7th, 1876, 
Harvey and Waggoner, two of the defend- 
ants, appeared, and by leave of the court filed 
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nn answer setting up a discharge in bank- 
ruptcy subsequent to their execution of the 
delivery bond. To this a general replication 
-was filed by the assignee. On the same day 
Lisberger appeared by counsel and, on leave, 
filed a paper in the cause, -which is styled a 
demurrer, plea, and answa'. In this paper it 
Is insisted by -way of demui-rer, "that the 
petition does not present such a case as en- 
titles the complainant to relief in equity;" 
and by -way of plea, "the limitation [two 
years] prescribed by section 5056 of the bant- 
rupt act." Then, without waiver of his de- 
murrer or plea, he answers denying all the 
iiUegations in the petition of fraud in the 
sale. For this purpose he adopted his an- 
swer, filed aiay 8th, 1871, previous to the 
order transferring the cause to the equity side 
of the court. He denied his liability upon 
the bond for want of consideration, and in- 
sisted that all proceedings in the cause since 
June 17th, 1874, were irregular and without 
authority of law. 

The complainant joined in the demurrer, and 
replied generally to the answer proper and 
to the answer in the nature of a plea. Dep- 
ositions were taken, and, May 10th, 1876, after 
hearing, the district court overruled the de- 
murrer and plea, and, upon the merits, en- 
tered a decree avoiding the sale and directing 
the payment of $5,618iVioo. the ascertained 
value of the goods, with interest from May 
16th, 1870, by Lisberger to the assignee. No 
mention is made of the bond in the decree, 
and no order was made in respect to any of 
the defendants except Lisberger. Both par- 
ties have appealed from this decree. 

I am entirely satisfied, after a careful exam- 
ination of the evidence, that the sale to Lis- 
Ijerger was void imder the banlanipt law. 
Indeed, the counsel for the defendants, in 
their arguments here, have not seriously con- 
tended to the contrary. It is unnecessary, 
-therefore, to consider the case at length in 
that aspect. The real controversy is as to 
the defence of the statute of limitations; and 
that depends entirely upon the time when the 
suit was commenced. If this was April 10th, 
1871, when the petition was filed, the defence 
fails. If, however, it was January 11th, 1875, 
when the subpoena was served on Lisberger 
and Rosenbaum, or even as eai-ly as October 
Sth, 1874, when the order was made setting 
tlie cause down for hearing upon the equity 
side of the coui*t, the statute does operate as 
a bar. 

The pleading filed in the district court April 
12th, 1S71, was in an appropriate form for a 
petition for relief under the summary juris- 
diction of the com-t sitting in banki-uptcy. It 
•svas entitled as of the principal suit in bank- 
i-uptcy, and was addressed to the district 
judge generally, without specifying the par- 
ticular jurisdiction invoked. It was, how- 
ever, equally good, in substance, as a bill in 
equity. It needed no amendments to make 
it available under the order of October Sth, 
3.874, for it contained a full statement of the 



cause of action and a sufficient prayer for 
complete relief in equity. Although for a 
time the com*t acted upon the petition as if 
addressed to its jurisdiction whUe sitting in 
banla-uptcy, and the complainant insisted 
that this was the correct practice, upon fiur- 
ther consideration it was decided that the 
case was one to be determined only as a suit 
in equity, under the special jurisdiction for 
that purpose conferred by the bankruptcy law. 
Accordingly, it was assigned for hearing in 
that branch of the court. No new process 
was necessary, for the parties were ali-eady 
in eom*t by then* appearance under the notice 
akeady served. The question decided did 
not relate to the commencement of a new 
suit, but to the mode of procedure in one that 
had been already commenced. In Stickney 
V. Wilt, 23 Wall. [90 TJ. S.] 150, decided by 
the supreme court in November, 1874, just 
after the order of October Sth, 1874, was 
made in this case, the petition was in all mat- 
ters of form the same as this. It was entitled 
as of the bankrupt suit, was addressed gen- 
erally to the judge of the district court, and 
had no prayer for subpoena. 

The district court having directed the sale 
of certain property by the assignee, free 
from all incumbrance set up by Wilt, he filed 
in the circuit court a petition for review un- 
der its supervisory jurisdiction. The circuit 
court, after hearing, reversed the order of 
the district court, sent the cause back witli 
instructions to allow the claim of Wilt and 
proceed accordingly. From this action of 
the circuit court an appeal was taken to the 
supreme court, where it was decided that 
notwithstanding the form of the petition 
filed in the district court, it contained all the 
essential elements of a bill in equity, and as 
the subject-matter of the action was one 
cognizable only by the district court, under 
that provision of the bankrupt law which 
gave it jurisdiction of suits at law and in 
equity in respect to the property of the 
bankrupt, that court must be considered, in 
the absence of anything expressly appearing 
to the contrary, to have acted under that ju- 
risdiction when it granted the relief com- 
plained of- For this reason it was held that 
the remedy of Wilt was by appeal to the 
circuit eouil, and not by petition for review 
under its supervisory jurisdiction, and that 
the action taken by the circuit court was 
irregular and of no effect, because of the 
want of power in the court to proceed in 
that manner with such a case. As, however, 
what the court did was under an assumed 
supervisory jurisdiction, the supreme court 
did not dismiss the appeal, but sent the 
cause back with instructions to the circuit 
court to dismiss the petition for review for 
want of jm-isdietion, and suggesting to the 
district court the propriety of entertaining a 
bill of review in equity for the purpose of 
correcting any errors that might be found 
in the decree as originally entered there. 

As it seems to me, that case is decisive of 
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this. There, as the suit was one properly 
cognizable in equity only, the supreme court 
presumed it was heard and determined as 
such. Here the court at first proceeded 
summarily with the cause, treating it as a 
part of the principal suit in bankruptcy; but 
before it was finally disposed of, con-ected 
the supposed error and set the matter down 
for hearing as a suit in equity. Thus was 
expressed what might have been implied 
under the ruling in Stickney v. Wilt [supi-a]. 
It is not necessary to inquire whether tlie 
court was correct when it decided that it 
could not take jurisdiction of the case upon 
a petition filed under the suit in bankruptcy. 
It is sufficient for all the purposes of this 
appeal that such was the decision, and that 
it was made at the instance of the defend- 
ant, Lisberger, himself. Certainly power to 
pi-oeeed in that way did not divest the court 
of its jurisdiction in equity; and if it did 
proceed in equity Lisberger cannot complain, 
because it was at his instance that this pow- 
er of the bankrupt court was not employed. 

It is, however, contended that the case 
was finally disposed of and the defendants 
discharged from further attendance when 
the order of dismissal was entered on the 
16th of June. That order was avowedly 
made in the bankrupt suit The motion was 
entered in that suit by Lisberger to dismiss 
the case from that jurisdiction. Any order 
made in the progress of such a suit could be 
vacated or modified by the bankrupt court 
upon proper showing at any time before the 
suit was finally disposed of, provided rights 
had not become vested under it which would 
be disturbed by the change. The supreme 
court has so decided in Sandusky v. First 
Kat Bank, 23 Wall. [90 TJ. S.] 293. Here, no 
such rights had intervened, and the bankrupt 
court, upon application duly made, and after 
notice, vacated the order as one impi'ovi- 
dently entered. This left the ease in the 
district court to be proceeded with in such 
manner as might be proper. Lisberger cer- 
tainly made himself a party to the bankrupt 
suit for all purposes connected with his mo- 
tion, and was consequently amenable to any 
process that might be necessary to correct 
errors in the action which he in that way 
secured for his own benefit. I conclude, 
therefore, that the defence of the statute of 
limitations cannot be sustained, and that the 
case was properly in the district couit for 
adjudication, as a suit in equity, when the 
decree was rendered. 

One further suggestion only, made by the 
defendants against an affirmance of the de- 
cree, remains to be considered. It is claimed 
that befoi'e there can be a recovery against 
the defendants, the amount of debts owing 
by the bankrupt must be ascertained. This 
I do not consider necessary. The schedules 



which are filed as evidence show an indebt- 
edness far in excess of the value of the 
goods. This certainly makes a prima facie 
case for recovery. The presumption is that 
all debts will be proved if there are assets 
for distribution. But, be that as it may, as 
the sale is void under the bankrapt law, and 
some debts have been proven, the assignee 
is entitled to his decree, leaving the defend- 
ant to make good his <iaim, if any he has, 
to any surplus that may remain after the 
debts are satisfied. It follows that the de- 
cree must be affirmed under the appeal of 
Lisberger. 

The complainant has, however, appealed, 
and insists that the value of the goods was 
greater than was found by the district court. 
The evidence upon this branch of the case is 
quite unsatisfactory. It consists almost ex- 
clusively of the estimates of witnesses which 
are to my mind very unreliable. If the case 
had not been so long pending I would send 
it to a master, but it is very doubtful wheth- 
er at this late day any more satisfactory tes- 
timony could be obtained than that which is 
now here. There is nothing to show what 
the general character of the stock was, 
whether new or shopworn; but when the 
order for its restoration to Lisberger was 
made, the goods were in the possession of 
the marshal, and subject to the inspection of 
aU parties interested. At that time a bond 
with a penalty of eight thousand dollars was 
considered sufficient to protect the creditors 
against loss. Under these circumstances I 
am inclined to concur in the opinion of th& 
district judge, and to adopt the valuation 
fixed for the purpose of the sale as the 
amount of the recovery. 

As it seems to be conceded that the goods 
cannot be restored to the assignee, let a de- 
cree be prepared finding the sale to Lisber- 
ger void under the bankrupt law, and or- 
dering him to pay the assignee ^5,QlS^^/ioor 
with interest from May 16th, 1870, as the 
value of the goods in lieu of their delivery; 
and, in default, that execution issue as 
at law. As to the other defendants, the bill 
is dismissed without prejudice to the right 
of the complainant to proceed against them 
at law upon the bond in case it shall become 
necessary. Lisberger to pay all costs bdow 
and here. 

[See Cases Nos. 12,053, 13,493, and 13,494.] 
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Case Wo. 8,385. 

In re TATCHFIBLD. 

[7 Ben. 259; i 9 N. B. R. 506.] 

District Court, S. D. New York. April 14, 
1874. 

Death of Bakkuupt — Issding op Wahhant. 

1. An order of adjuflication in a proceeding iu 
involuntary bankruptcy was entered on Novem- 
ber 3d, 1873. On the 27th of November the 
bankrupt died, and on the 27th of December fol- 
lowing tiie warrant was aerually issued: Edd, 
that the court had not lost jurisdiction of the 
proceedings. 

2, Under the twelfth section of the bankruptcy 
act [of 1867 (14 Stat 522)] the words "issuing 
of the warrant" must be taken to be synonymous 
with the words "entering of the order of adjudi- 
cation." 

[In the matter of Elisba G. Litchfield, a 
bankrupt] 

Anderson & Man, for creditor. 

Brown, Hall & Vanderpoel, for assignee. 

BLATOHFORD, District Judge. This is a 
proceeding in involuntary bankruptcy. The 
order of adjudication was entered on the 3d 
of November, 1873. The bankrupt died on 
the 27th of November, 1873. The warrant 
was physically issued on the 27th of De- 
cember, 1873, after the death of the bank- 
rupt A creditor objects to further proceed- 
ings in the matter by this court, on the 
ground that this court lost jurisdiction of 
the matter by the death of the bankrupt. 
The objection is founded on the language of 
section 12 of the act: "If the debtor dies 
after the issuing of the warrant, the pro- 
ceedings may be continued and concluded in 
like manner as if he had lived." This pro- 
vision is found among those which relate 
to voluntary bankruptcy. Section 11, which 
relates to voluntary bankruptcy, provides, 
that the filing of a voluntary petition shall 
be an act of bankruptcy, and the petitioner 
shall be adjudged a bankmpt, and a war- 
rant shall forthwith be issued. The 42d sec- 
tion, which relates to' involuntary bank- 
ruptcy, provides, that the court shall adjudge 
the debtor to be a banlsrupt, and shall forth- 
with issue a warrant, and that the proceed- 
ings for the taking possession, assignment 
and distribution of the property of the debt- 
or shall be similar to those before provided 
for in the act in regard to voluntary peti- 
tions. 

It is contended, that the 12th section im- 
plies, that, if the debtor dies before the is- 
suing of the waiTant, the proceedings cannot 
be continued; and that the warrant is not 
issued, within the meaning of the section or 
. of the act, imtil it is physically issued, or, 
in other words, that, when it is physically 
issued, it cannot be considered as having 
been issued before it was physically issued. 

The 38th section provides, that the filing 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict Esq., and here reprinted by 
permission.] 



of a petition for adjudication in bankrupt- 
cy, either by a debtor in his own behalC, or 
by a creditor against a debtor, npon which 
an order shall be issued adjudicating the 
debtor a bankrupt, shall be deemed and ta- 
ken to be the commencement of proceed- 
ings in bankruptcy under the act In re Pat- 
terson [Case No. 10,815]. By section 14, the as- 
signment to the assignee, and his title there- 
undei", relates back to the commencement 
of the proceedings in bankruptcy. In the 
present case, there having been an adjudi- 
cation entered before the death of the bank- 
rupt, the title of the assignee relates backO 
to the time the petition was filed, and the 
title the bankrupt then had to his property 
is absolutely vested in the assignee, unless 
the death of the banlcrupt has had the ef- 
fect to prevent the vesting of such title in 
the assignee. 

I do not think that the bankrupt died be- 
fore the issuing of the warrant, in the sense 
of the 12th section. The warrant is required 
to be issued forthwith. It is, in judgment 
of law, issued simultaneously with the entry 
of the order of adjudication. Whenever it 
is physically issued it relates back, for the 
purposes of the 12th section, to the entry 
of the order of adjudication. The entry of 
that order causes the entire proceedings and 
the title of the assignee to relate back to 
the filing of the petition, and there is no in- 
dication in the act of any intention that the 
death of the bankrupt after the entry of 
that order shall dissolve all the proceedings, 
if the physical preparation and issuing of ihe 
warrant shall happen to be delayed until 
after such death. Where the 12th section 
speaks of the issuing of the warrant, it con- 
templates its issue, in a voluntary ease, si- 
multaneously with the entry of an order of 
adjudication; and the same intent exists in 
regard to an involuntary case. The 12th sec- 
tion must be read as if the words "issuing 
of the wan-ant" were "entering of the or- 
der of adjudication," There is no differ- 
ence in the two forms of expression. 

[This case was subsequently heard upon the 
claim for services of counsel in the prosecution 
of suit in interest of bankrupt. Case No. 8.3S6.] 



Case N"o. 8,386. 

In re LITCHFIELD. 

[18 N, B, R. 347; 26 Pittsb. Leg. J. 76.] i 

District Court, S. D. New York. Sept 19, 1878. 

Baukrdptct — Litigation at Time of Baxkrl'PT- 

OT — Substitution of Assignee — With- 

DBATVAL — Counsel Fees— Costs. 

In 1868, a suit was commenced by one T. 
against C. and others for the joint benefit of the 
bankrupt and one W., who had agreed to share 
in the results of the litigation and bear its ex- 
penses in equal proportions. A judgment was 
recovered in favor of T., from which an appeal 

1 [Reprinted from 18 N. B. R. 347, by permis- 
sion. 26 Pittsb. Leg. J. 76, contains only a par- 
tial report] 
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was taken about tlie time the proceedings in 
bankruptcy were commenced. Tlie assignee in 
bankruptcy was substituted in place of the bank- 
rupt, who was a defendant in the suit, and con- 
tributed to the payment of counsel fees and ex- 
penses until he gave notice that he would pay no 
more expenses. Afterwards, under an order of 
the court, the assignee was permitted to with- 
draw and assign all his interest in the litigation 
to W. The judgment was reversed by the gen- 
eral term, and a new trial ordered, and the 
court of appeals affirmed the judgment of the 
general term. The counsel having, after the ter- 
mination of the suit presented a claim against 
the assignee for their services before as well as 
after his substitution, held, that they were only 
entitled to payment for their services and dis- 
bursements after the assignee stipulated to be 
substituted, and that W., by taking the assign- 
ment of the assignee's interest, assumed all its 
burdens, and has no equity to demand reimburse- 
ment from the assignee. 

[In the matter of Elisha C. Litchfield, a 
bankrupt. The case was previously heard 
upon the question as to what effect the 
death of the bankrupt, occurring hetween 
adjudication and warrant issued, had upon 
the proceedings. Case No. 8,385.] 

"W. S. Palmer and Jos. P. Whittemore, for 
petitioners. 
TV. Howard "Wait, for assignee. 

CHOATE, District Judge. This is a mo- 
tion to confirm the report of the register in 
the matter of a claim against the estate of 
the bankrupt for the services and disburse- 
ments of counsel and attorneys, rendered 
and incurred in a litigation carried on by 
the bankrupt before his bankruptcy, and 
afterwards by the assignee, wlio was sub 
stituted as a jparty in his place. The suit 
was commenced in 1868 by one Ten Eyek 
against one Craig and others; but it was 
in fact carried on for the joint benefit of 
the banki-upt and one 'Whittemore. under an 
agreement between the bankrupt and Whit- 
temore that they should share in the results 
of the litigation and bear its expenses in 
equal proportions. The counsel who now 
make this claim were retained with knowl- 
edge of this agreement Prior to the com- 
mencement of the bankruptcy proceedings 
a judgment was recovered favorable to the 
bankrupt and "Whittemore. From the judg- 
ment thus obtained an appeal was taken to 
the general term of the supreme court of 
New York, in which the action was pending, 
and about the same time, October, 1873, 
these proceedings in bankruptcy were com- 
menced by creditors' petition. 

Pending the appeal, the assignee in bank- 
ruptcy was, by order of the com-t and on 
his own application, substituted as a party 
in place of the bankrupt, who was a party 
defendant in the suit. From that time un- 
til he gave notice that he would pay no more 
expenses, the assignee contributed to the 
payment of counsel fees and expenses as 
called for by counsel, and afterwards, under 
an order of this court, the assignee was per- 
mitted to withdraw from the litigation and 
assign all his interest in the subject of it to 



Whittemore. The general term reversed the 
judgment, and ordered a new trial, and on ap- 
peal to the com't of appeals the judgment of 
the general term was affirmed, and the result 
of the litigation is, that Whittemore recov- 
ers nothing, and is liable for one thousand 
and forty-two dollars, costs. After the ter- 
mination of the suit, the counsel presented 
their claim against the assignee, asking to 
be paid their charges for services and dis- 
bursements prior to the substitution of the 
assignee as a party to the litigation, as well 
as those subsequent to that date. 

The matter was referred to the register, 
who has disallowed the claim, except as to 
services rendered and disbursements inern'red. 
after the assignee stipulated to be substi- 
tuted as a party to the suit, and the question 
is as to the correctness of this ruling. It is 
insisted that the assignee by electing to 
carry on the litigation, and by becoming a 
party to it, took the place of the bankrupt, 
and thereby became entitled to all the re- 
sulting benefits and charged with all the 
burd«tis with which his predecessor was 
charged, and that he became a partner with 
Whittemoi-e in the adventure, and liable, as 
between himself and Whittemore, for all 
the existing obligations, which, under the 
agreement between him and the bankruiit, 
were then chargeable upon the bankrupt. 
It is also insisted that the claim of counsel 
for sei-vices in a suit is a single and in- 
divisible claim not apportionable, unless 
by agreement or special circumstances 
among several persons who successively 
and by assignment or substitution sustain 
the relation of clients to the counsel, and 
therefore that the new client becomes at 
once and necessarily charged with all the 
obligations to the counsel which rested upon 
predecessor at the time of substitution. I 
have examined carefully the briefs of coun- 
sel and the cases cited in support of this 
claim, and do not think they sustain the 
position taken. 

This is not a question whether attorneys 
have a lien on the proceeds of litigation for 
their services and disbursements at all 
stages of the suit, whatever may have been 
the changes of parties. Many of the cases 
cited are cases as to the liability of a new 
or substituted party to costs accrued during 
all stages of the suit as between party and 
pax-ty. I do not see that these cases have 
any analogy to the present. Costs must be 
chargeable against a party, and the party at 
the time the judgment for costs is recov- 
ered is necessarily chargeable with them, if 
anybody is. There is no reason why the 
party recovering costs should lose them be- 
cause the other party has been changed by 
substitution. But the claim of counsel for 
compensation rests wholly in contract, ex- 
press or implied, and is like in its chai-ac- 
ter, as between party and party, the claim 
for costs. The liability to costs, as between 
party and party, is artificial and statutory, 
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partly puultive and partly compensatory, and 
Dased on various reasons of public policy, 
and not on contract at all. 

The claim of tliese petitioners must de- 
pend either on tUe principle that tlie^r claim 
for their entire sei-vice is indivisible, and 
therefore necessarily became chargeable 
against the assignee as an entirety on his sub- 
stitution, thus releasing the bankrupt; or, if 
the claim is in its nature divisible, the claim 
can only be sustained on an agreement, to 
be Implied from the circumstances, that the 
assignee would assume and pay these prior 
expenses of the bankrupt. There was no 
express agreement of the assignee to pay 
them. The case chiefly relied on as establish- 
ing the rule contended for, that the entire 
charge for services of counsel in a litigation 
is a single and indivisible cause of action, is 
the case of Harris v. Osborn, 2 Or. & M. 
Exch. 629, in which ease it was held that 
an attorney's claim for his costs as against 
his client during the entire course of a suit 
constitute a single claim or cause of action, 
within the meaning of the statute of limita- 
tions, so that no part of it is barred if the 
last item is within the term within which an 
action lies. That casfe and the cases on which 
it is based do not hold that such a claim for 
costs even is not, under any circumstances, 
unapportionable. They recognize the right 
of the attorney to protect himself by giving 
notice that he will not proceed unless the 
necessary funds are provided, and, in case 
of a failure in providing means, to termi- 
nate the relation and sue for his costs al- 
ready accrued. It holds that, for reasons 
based on the peculiar relation between 
client and attorney, the attorney cannot sue 
before the end of the litigation without a 
prior demand and refusal or neglect to 
furnish funds. The authority of that case 
need not be questioned. It relates only to 
liabilities to costs between attorney and cli- 
ent, as regulated by statute and practice in 
England; and, notwithstanding that author- 
ity, counsel may well be held to have a valid 
and complete claim for services rendered 
at the close of each well-defined and dis- 
tinct stage of a litigation, as in the present 
case at the termination of the suit by judg- 
ment in the special term, by the termination 
of the litigation in the general term, and 
again in the court of appeals. It may well 
be doubted whether these are not to be re- 
garded as three distinct suits, a question 
not touched by the authorities cited. 

But, independently of this question, the 
cases cited are not sufficient to show that 
counsel may maintain from time to time an 
action for. services rendered in the -cause, 
or at least may not, by their own act and 
at their election, after a demand, sever the 
unity of the sei-vice, and claim payment for 
the services already rendered. Such is be- 
lieved to be the view of the rights of counsel 
as against the clients, usually accepted and 
acted on without question by both parties in 
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this country, and such seems to be a rea- 
sonable view of the relation between them, 
and one analogous to other cases of continu- 
ous sei-vices rendered. It may well be that, 
if nothing is done to sever the continuity of 
the service, the entire series of claims will 
constitute a single cause of action, so far as 
the statute of limitations is concerned. 

It is not necessary, however, to go so far 
as in this present case, because claims that 
are single and unapportionable under ordi- 
nary circumstances are apportioned by the 
law when equity so" requires, and bankrupt- 
cy is one of the events the intervention 
of which effects such an apportionment by 
act of the law. And it cannot be doubted 
that, upon the bankruptcy of Litchfield, the 
counsel who had served him up to that time 
had the right to prove against his estate for 
their services and disbursements up to the 
time of the filing of the petition, and to re- 
ceive ratably, with other creditors, a dividend 
out of the estate. Such has been the constant 
practice in such cases, and, so far as I have 
obsei-ved, it has never been questioned. 

The situation, then, -of the counsel at the 
time of the bankruptcy and the appointment 
of the assignee was this: The counsel were 
creditors for the amount already earned and 
expended, with the same rights as other 
creditors. If the assignee elected to go on 
with the suit, which he could do or not, as 
he chose, and which the counsel could not 
in any way compel him to do, he would, of 
course, become liable to pay, like any other 
person, a reasonable compensation for all 
services rendered to him. JBte could^ also 
choose his own counsel, and change his at- 
torney at will, subject to the necessity of 
discharging any lien on necessary papers 
in his attorney's hands. 

No court has yet denied the general right 
of the suitor to change his attorney, where 
there was no agreement other than that to 
be implied from a general retainer. What 
ground is there, then, for implying, from the 
mere fact that the assignee employs the 
same counsel to go on with the litigation, 
a promise on his part to pay in full out of 
the estate in his hands this prior claim, for 
which the counsel have before such new 
employment only a right to share in the 
estate as a creditor? If »he had chosen to 
employ other counsel, it could not be con- 
tended that they would be entitled to any- 
thing more than a quantum meiaiit for theU- 
services tliereafter rendered. And I can see 
no principle of equity or ground of reason 
upon which, by reason of his employing the 
same counsel, they should become entitled 
to anything more. But it is still insisted 
that, even if the counsel cannot of their own 
right maintain this claim, Whittemore may 
maintain his right to have the assignee pay 
one-half of all these charges, on the ground 
that, imder the agreement between Whitte- 
more and the bankrupt, they were partners 
in the adventure, and that the assignee, by 
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assuming the place of Litchfield, became, as 
it were, a purchaser of a partner's interest, 
and so liable to Whittemore to discharge 
one-half of all accrued charges, as that was 
the condition on which the bantrupt held 
an interest in the claim; that the assignee 
necessarily succeeded to the same interest, 
and held it on the same condition. If there 
is anything in this claim, it is rendered 
wholly nugatory by the fact that since the 
assignee thus succeeded to the position of 
the bankrupt he has, with the consent of 
Whittemore, reassigned ■ all his interest in 
the contract to Whittemore; and if the claim 
is well founded as to the effect of the as- 
signment to the assignee, and thus assum- 
ing the position of the bankrupt under the 
contract, the like effect must follow the re- 
assignment to Whittemore. In assuming 
all the benefits he has assumed all its bur- 
dens likewise, and therefore has now no 
equity to demand reimbursement from the 
assignee. The point was correctly ruled by 
the register. Report confirmed. 
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LITCHFIELD y. JOHNSON et al. 

[4 Dill, 551.] 1 

Circuit Court, D. Iowa. 1877. 

OccDPriNG Claimant — Compexsatiox fok Im- 
provements— "Colou OP Title"— Good Faith. 

1. Settlers on what are knowa as the Des 
Moines river lands, in Iowa, may be entitled to 
the benefits given by the statute to occupying 
claimants when they have made valuable im- 
provements on lands of which they are after- 
wards adjudged not to be the rightful owners. 

[Cited in Vance v, Burlington &' M. R. Co.. 
12 Neb. 300, 11 N. W. 339.] 

2. The "occupying claimants*' statute of Io- 
wa, as to "color of title" and "good faith," con- 
strued. 

On April 24th, 1874, [Edwin C] Litchfield 
commenced an action of ejectment against 
the defendants [Olaf Johnson and Lewis 
Johnson] for the south half of the south-east 
quarter of section 9, township 86, range 
26, and at the May term, 1874. recovered 
judgment. Thereupon the defendants, un- 
der the statutes of Iowa, filed their petition 
as occupying claimants (Revision, § 2264; 
Code, § 1976), claiming to be allowed for 
improvements made by them on the land, 
under color of title, and in good faith. Is- 
sue was taken on this petition, and the case 
thus made was referred, by consent, to John 
N. Rogers, Esq., as referee, who, after hear- 
ing the evidence, found the following conclu- 
sions of fact and of law: 

Conclusions of Fact: The defendants en- 
tered upon and took possession of the land 
in question in the fall of the year 1866, hav- 
ing no claim or color of title thereto, but 
under the belief that said land was the prop- 
erty of the United States, and open to pre- 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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emption, and with the intent to pre-empt 
the same, or to enter it under the homestead 
act, and they have ever since continued in 
such possession, holding adversely to all 
parties except the United States. Under the 
belief aforesaid, they made improvements on 
said land, of which the present value is 
three hundred and F<*venty-five dollars 
(.$375). All of said improvements, except- 
ing fifty dollars in value thereof, were made 
before the expiration of five years from the 
time when said defendants took possession 
of said land, and before they had acquired 
color of title thereto. Defendants have never 
acquired any color of title to said land oth- 
erwise than by virtue of their occupancy 
thereof for five years. The value of said 
land, aside from said improvements, is six 
hundred and eighty dollars ($680). The value 
of the rents and profits of said land, aside 
from the improvements, diiring the time of 
defendants' occupancy thereof, is the sum 
of twenty-five dollars ($25). 

Conclusions of Law: (1) Defendants had 
color of title to said land from the expira- 
tion of five years from the time when they 
entered on the sam'e, and up to the begin- 
ning of this action, by virtue of their five 
years' occupancy thereof. (2) The improve- 
ments were made by them in good faith. 
(3) The defendants are entitled to be al- 
lowed the value of their improvements as 
provided by tlie statute, including those 
made before they acquired color of title. 
This appears to me to be a very doubtful 
point or principle, and I am induced to hold 
thereon as above stated, chiefly because it 
is stated by counsel for defendants to have 
been so held by his honor, the circuit judge, 
in the case of Lancaster v, Crouse [Case 
No. 8,038], in this court, and because, on 
examination of the papers in that case, in- 
cluding the insti-uetions to the jury given and 
refused, it appears probable that such a view 
was then taken by the court, although it 
does not appear with entire clearness. (4) 
If the court should agree with me in the 
point last mentioned,, th^n defendants are 
entitled to a judgment, ascertaining the 
rights of the parties, in conformity to the 
provisions of sections 1979-1981 of the Code 
of Iowa, on the basis of the findings here- 
inbefore contained, as to the value of the 
land, of the improvements, and of the rents 
and profits; that is, the amount to be paid 
defendants for their improvements should 
be fixed at three hundred and fifty dollars, 
being the present value of the improve- 
ments, less the value of the rents and prof- 
Its of the land, as improved during its oc- 
cupancy by defendants. But if, the court 
should be of opinion that defendants are 
not entitled to be allowed for improvements 
made before they acquired color of title, then 
the judgment should provide for payment 
to defendants of only twenty-five doUai-s on 
account of their improvements. (5) As noth- 
ing is provided by the statute in respect to 
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a judgment for costs in favor of either party 
on such proceedings, I am of the opinion that 
«ach party must pay his own costs. The 
plaintiff in the main action (Litchfield) ex- 
<:epted to this report, on the ground, first, 
that the evidence did not establish that the 
'improvements were made in good faith; and 
for the reason, second, that the claimants 
■cannot he allowed for improvements made 
•during the first five years of their occupancy, 
hut only for those made after the expira- 
tion of five years from the time they en- 
tered on the premises, and prior to the com- 
mencement of this action. On these excep- 
tions the case is now before the court. 

Wright, Gatch & Wright, for plaintifC. 
Duncomhe, O'Oonnell, & Springer, for oe- 
■cupying claimants. 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

DILLON, Circuit Judge. The amount in- 
volved in this particular case is small, but 
the case itself is important, as the principles 
-of law which apply to it are decisive of a 
large number of like causes pending in the 
•court 

1. The referee has fovmd, as a fact, that 
the defendants, in the fall of 1866, entered 
on the land, the same being then vacant, un- 
der the belief that it was the property of 
the United States, open to pre-emption, with 
the intent to pre-empt it or enter it under 
the homestead act, and have ever since con- 
tinued in possession, holding adversely to all 
-parties except the United States. This find- 
ing of fact is sustained by the proofs, and 
supports the legal conclusion that the im- 
provements were made "in good faith," with- 
in the meaning of » the occupying claimant 
•statute of this state. The extent of the Des 
Moines river grant had, it is well known, 
"been the subject of conflicting decisions on 
the part of the executive branch of the gov- 
ernment, previous to the December term, 
1866, of the supreme court, when the case 
ot Wolcott V. Des Moines Co., o Wall [72 U, 
'S.l 681, was decided (which was after the 
defendant took possession of the land, and 
•in respect of which the defendant, a foreign- 
er, almost unacquainted with our language, 
testifies he knew nothing), and it was not 
■until the December term, 1869, that the case 
-of Wells V. Kiley [Case No. 17,404], was de- 
termined, in which it was first held that the 
.permission of the local land officers to occu- 
pants to prove possession and improvements, 
^nd to make entry of these Des Moines 
Tiver lands under the pre-emption laws, was 
unauthorized and void. There is nothing in 
the history of this grant, whether legislative, 
executive, or Judicial, which makes it impos- 
•sible, or even improbable, that settlers upon 
these lands, prior, at least, to the final deei- 
•sion of Wells v. Riley [supra], might not be 
«uch in good faith as respects the title held 
cby the plaintiff. Wells v. Riley [supra]. 
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2. But the principal question in the case is, 
whether, conceding the "good faith" of the 
claimants, they are entitled to be allowed 
for all valxiable improvements made prior to 
the beginning of the ejectment suit, or only 
those made prior to that time, and after the 
expiration ■ of five years from the time of 
entering on the land. The language of the 
statute giving the right of compensation to 
the claimant in this form, is, "where an oc- 
cupant of land has color of title thereto, and 
in good faith has made any valuable im- 
provement thereon, and is afterwards found 
not to be the rightful owner," he shall be en- 
titled to pay, in the manner provided, for 
such improvements. It is insisted by the 
plaintiff, that to entitle the occupant to com- 
pensation for his improvements, "it must ap- 
pear that they were made in good faith, and 
under color of title; in other words, color 
of title must concur, co-exist with good 
faith at the time of making the improve- 
ments." Hence, as in this case color of ti- 
tle depends upon five years possession (Re- 
vision 1860, § 2260), no improvements made 
during the five years, though made in good 
faith, can be considered, while for all that 
were made after the lapse of the fiye years, 
compensation may be allowed. The lan- 
guage of the statute above quoted is not free 
from ambiguity. The words used might be 
made to bear the construction contended for 
by the plaintiff. I have carefully considered 
the reasons for that construction, which were 
so ably urged by the plaintiff's counsel at 
the bar, and enforced with additional illus- 
trations and learning in his printed argu- 
ment, without being convinced that it is the 
necessary or true meaning of the statute. 
An equally natural meaning of the words 
used, is that the "color of title" must exist 
before and at the time when the suit of the 
rightful owner is brought against the occu- 
pant, in which case the occupant may be 
compensated for any valuable improvements 
made thereon in good faith, the statute pre- 
scribing no limitation as to the time when 
they were made. These remedial statutes 
are entitled to a fair and even liberal con- 
struction (Longworth v. Wolfington, 6 Ohio, 
10); and the view we adopt harmonizes 
with the evident policy of the legislature, as 
shown by the express provisions made by 
the legislature of Iowa to extend to the set- 
tlers "on any of the lands known as the 
Des Moines river lands" the rights given by 
the occupying claimant statute (Revision 
1873, §§ 1984. 1987). 

We do not place our judgment upon the 
legislation last mentioned, since the improve- 
ments in this case were largely made before 
that time, although this legislation preceded, 
by several years, the suit brought to recover 
possession. It is by no means clear that 
the equities of an occupant who in good 
faith has made improvements during a peri- 
od when the real owner was negligent in 
asserting his rights, may not be provided for 
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hy retrospective legislation, but it is not nec- 
essary to enter upon the consideration of 
that question, as, in my judgment, the 
claimant's case is embraced in the provisions 
of the general statute. Revision, § 2264; 
Code, § 1976; Socieiy for Propagation iof Gos- 
pel V. Pawlet 4 Pet. [29 U. S.] 480; Albee 
V. May [Case No. 134]; Green v. Biddle, 8 
Wheat. [21 U. S.] 381. The exceptions to 
the report of the referee are disallowed, and 
judgment will be entered in conformity 
therewith. Judgment accordingly. 

Mr. Justice MII/LER, to whom the record 
and ai-guments in this cause were submitted, ex- 
pressed his concurrence in the foregoing opinion. 



LITCHFIELD (NXJNAN v.). See Case No. 
10,378. 



Case No. 8,388. 

LITCHFIELD v. REGISTER et al. 

[1 "Woolw. 299.] 1 

Circuit Court, D. Iowa. Oct Term, I868.2 

PllE-EMPTIOX — PaKTIES IX EQOITT — LaND OFFI- 
CERS — Ajs Sole Defendants — Impossibilitt of 
Bringing Them in— Injoscti on Retained— Ex- 
ecutive Officers — Judgment of Land Offi- 
cers — ^TiTLE in Third Partv — Convenience. 

1. Settlers upon the public lands, under the 
pre-emption and homestead laws, have an in- 
choate right, which they should be permitted to 
perfect into a legal title, 

2. The register and receiver of the land office 
have no personal interest in the public lands, 
or in lands claimed to be such, 

3. An injunction bill against such officers as 
the sole defendants, to restrain them from per- 
mitting settlers on lands treated by the land 
department as public lands, entering them un- 
der the pre-emotion laws, when such settlers 
are not before the court, is fatally defective for 
want of parties. 

4. Parties whose interests in the subject mat- 
ter of the suit, and in the relief sought, are so 
bound up with those of the other parties that 
their legal presence in the proceeding is abso- 
lutely necessary, must be brought before tho 
court, or it will refuse to entertain the suit. 

[Cited in Alexander v. Horner, Case No. 169.] 

5. It is no answer to such an objection that 
it is impossible to bring such parties before the 
court. 

6. Nor will the court retain an injunction 
once allowed to enable the plaintiff to bring 
them in, when it is apparent that he cannot do 
so. 

7. The register and receiver are mere agents 
of the interior department, to carry out its or- 
ders. 

8. The court will not interfere by injunction 
with executive officers in the exercise of polit- 
ical or discretionary power. 

9. In actinp: upon a claim to pre-empt a tract 
of land, the land officers exercise a judicial dis- 
cretion. 

10. And it seems that this is true even when 
a third party has a good title to the land to 
which the claim is made. 

1 [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 9 Wall. (76 U. S.) 575.] 



11. In the cases in which the action of tliese 
officers has been examined and revised by tlie 
courts, jurisdiction has not been assumed until 
after the land department has ceased to act up' 
on the matter. 

12. This case is not within the principle of 
cases of injunction restraining road and other 
commissioners, and other bodies, from taking 
property not in pursuance of the authority of 
the law. 

13. The argument from convenience applied. 

This was a bill in equity for an injunction. 
Of the many facts alleged in the pleadings,, 
but few need here be stated in order to an 
understanding of the questions determined 
by the court. 

On the 8th of August, 1846, congress granted 
to Iowa, to aid it in improving the navigation 
of the Des Moines river, from its mouth to 
Raccoon fork, alternate sections of the public 
lands, in a strip five miles wide on each side 
of the river (9 Stat. 77). The Des Moines 
rises north of the north boundary of the state, 
and flows across its whole width south-east- 
erly, and empties into the Mississippi at its 
extreme south-east corner. The Raccoon fork 
branches oS. from it at a point near the mid- 
dle of the state. Shortly after the passage of 
this act, the state accepted the grant, and its 
officers selected the sections designated by odd 
numbers, lying along the whole course of the 
river through the state. But soon afterwards 
the commissioner of the geneml land office 
raised the question whether the grant ex- 
tended above the Raccoon fork. Many con- 
flicttag decisions of this question were from 
time to time made by different officers of the 
land department. They are stated in Du- 
buque & P. R. Go. V. Litchfield, 23 How. [64 
U. S.] 66, and in Woicott v. Des Moines Nav. 
& R. Co., 5 Wall. [72 U. S.] 681. In 1854, the 
Des Moines Navigation -and Railroad Com- 
pany entered intoan engagement with the state 
to carry forward the work of the projected 
improvement, and in considei-ation thereof, 
received from the state the lauds w^hieh its 
officers had selected— as well those above, 
as those below the Raccoon fork. This com- 
pany convej'ed a very large portion of these 
lands to this plaintiff. On the 12th day of 
July, 1862 [12 Stat. 543], congress passed an- 
other act extending the grant over the dis- 
puted region above the fork, which validated 
the selection previously made by the state, 
and questioned in the land department. The 
title thus acquired by, or confirmed to, the 
state, inured to the benefit of its mediate 
grantee, the plaintiff, who seems thereby to 
have taken a good title. The lands here in 
question are a large number of sections, and 
parts of sections, distributed along a line of 
great extent, and lie above the fork, within 
the Port Dodge land district, of which the 
defendant Richards was register, and the de- 
fendant Pomeroy was receiver of public 
moneys. These officers, acting under direc- 
tion of their superiors in the land department 
at Washington, continued to treat these lands 
as government propertj^ and, as such, subject 
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to te sold and otherwise disposed of imder 
the different laws regulating such matters. 
And, accordingly, many persons had settled 
upon, and many were settling upon, many 
different tracts of these lands, under the pre- 
emption and homestead laws, filing in the 
land office the papers required hy these laws 
to mate Imown their claims, maldng proof 
hefore the officers of the facts entitling them 
to purchase, and receiving, upon effecting 
such purchases, the usual patent certificates 
as evidences of their iitle. At the same 
time, still other parties were, in the ordinary 
course of the business of private entries, pur- 
chasing other tracts of these lands from these 
officers as agents of the government Por- 
tions of these lands were timber lands, and 
the persons thus acc[uiring a claim of title 
thereto, and getting into possession thereof, 
were cutting it down and otherwise commit- 
ting waste. At the same time, they were so 
numerous, that litigations with each would 
be very expensive and vexatious to the plain- 
tiff. The object of the bill was to enjoin 
these officers from receiving any papers from 
parties claiming any of these lands imder the 
pre-emption and homestead laws, any proofs 
of the rights under those laws of other par- 
ties to purchase tracts claimed by them, and 
any money from parties asking to make such 
purchases, and from executing to any such 
parties any evidences of title, and also from 
adjudicating upon any claims of these par- ' 
ties to make entries or purchases of these 
lands as public lands. The defendants an- 
swered, that they, by their character, and by 
their relations to the subject matter in ques- 
tion, and to the parties really interested, 
could not be thus proceeded against. A tem- 
porary injunction was allowed at the May 
term of the court by Mr. District Judge 
Love. 

Another bill was filed by the same plaintiff 
against Goodwin, register, and Olark, receiv- 
er of public moneys at the land office, at Des 
aioines, containing the same general averments 
as to lands within their land district In this 
bill the plaintiff's title is alleged to be by a 
mortgage to him as trustee made by the Des 
Moines Navigation and Railroad Company. 
On this bill, Mr. Justice Miller, in vacation, 
allowed a temporary injunction ex parte, the 
defendants not appearing at the time ap- 
pointed for the hearing of the application to 
resist It, but with leave to move to dissolve. 
The defendants now move to dissolve these 
injunctions, and to dismiss the bill against the 
offlcei-s at Fort Dodge for want of equity. 

Mr. 'Witherow and Mr. Parsons, m support 
of the motions. 

air. Rankin, Mr. Finch, Mr. Ellwood, and 
Mr. Nourse, contra. 

MILLER, Circuit Justice. "When the appli- 
cation was made to me in the vacation for a 
temporary injunction, X had strong doubts, 
on reading the bill, whether it presented a 

ISfed.cas. — 38 
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case for judicial action. I accordingly ap- 
pointed a day for hearing the application, 
sufficiently distant to enable counsel to pre- 
pare for the discussion, and expressed my 
desire that the question involved should be 
fully argued. But it seems that when the 
day for hearing had arrived, the defendants 
had received no authority to employ counsel, 
and therefore they were not represented. 

As the mischiefs which the complainant 
sought to prevent by the injunction were 
great and Imminent, and as a similar order 
had a few weeks before been granted in open 
court, I concluded to allow the temporary 
writ without hearing an argument from the 
plaintiff, which could only be es parte. But 
I appended to the order a statement that it 
was made subject to the right, at any time, 
to move before me for its dissolution. I also 
expressed my readiness to hear such motion 
at any time, and my doubts as to the plain- 
tiff's right to the injunction. 

Being aware of the large amount of proper- 
ty involved In the question, of the number of 
persons interested in it, and of the public ex- 
citement on the subject I have since given 
it some thought, and that reflection, and the 
arguments made here, have tended to 
strengthen my first impression. I am now 
quite satisfied that the bill cannot be sus- 
tained, for want of any equitable jurisdiction 
to grant the relief sought 

The grounds of objection to the bill are 
two: 1. The want of proper parties defend- 
ant to wit the individuals who it is alleged 
are asserting their right to enter these lands 
by pre-emption or otherwise. 2. The parties 
who are before the court are acting as offi- 
cers of one of the executive departments of 
the government, in the discharge of functions 
which are not ministerial, but which involve 
the exercise of judgment and discretion. 

1. This bill clearly shows upon its face that 
Its purpose is to prevent the assertion of 
claims to these lands by persons who are 
not before the comrt, and whose interests are 
not represented by those who are. These 
are persons, some of whom have settled upon 
the land, and now claim that in virtue of 
their residence thereon, they have, imder the 
pre-emption and homestead laws of congress, 
acquired a right in the ti'acts settled upon by 
them, and that when they shall have done 
such things as those laws require, they may 
perfect this right and receive the legal title; 
while others seek to enter tracts of the land 
at private sale, making payment therefor ei- 
ther in land warrants or in money. In re- 
gard to the first of these classes of persons, 
if their claim be just; they already have an 
inchoate right growing out of their residence 
and improvements, and this right Is entitled 
to the protection of the courts, while the ac- 
tion here sought would effectually prevent 
their taking such steps as these laws require 
in order that this inchoate right may be- 
come perfected in a legal title which could 
be asserted in a court of justice. This is by 
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far the most numerous class of persons 
sougM to be affected by the injunction here 
asked for; it is against them that it is in 
effect directed. 

The land officers are but nominal defend- 
ants in the bill. They have no pecuniary in- 
terest, and they assert on their personal be- 
half no title or claim to the lands which are 
the subject of controversy. It is matter of en- 
tire indifference to them whether these lands 
belong now to plaintiff or to the government; 
whether they shall finally vest in the plain- 
tiff, or in the parties claiming pre-emption 
rights. 

It is, therefore, too clear for argument that 
the bill seeks, by the operation of the injunc- 
tion upon parties having no interest in the 
subject matter of the suit, to destroy or ef- 
fectually prevent the assertion of the rights 
of other parties who are not now before the 
court 

This question of parties has repeatedly re- 
ceived the consideration of the supreme court 
of the United States. It has uniformly been 
held that in such cases the court will not 
proceed. In Barney v. Baltimore City, 6 
Wall. [73 U. S.] 280, all the authorities are 
reviewed, and the relation of parties to suits 
In chancery are arranged into three elassep. 
One of these classes is thus described: "And 
tliere is a third class whose interests in the 
subject matter of the suit, and in the relief 
sought, are so bound up with that of the oth- 
er parties, that their legal presence as par- 
ties to the proceeding is an absolute neces- 
sity, without which the court cannot possi- 
bly proceed. In such cases the court refuses 
to entertain the suit when these parties can- 
not be subjected to its jurisdiction." 

Cameron v. McRoberts, 3 Wheat. [16 U- S.] 
591; Mallow v. Hinde, 12 Wheat. [25 IT. S.] 
194; Shields v. Barrow, 17 How. [58 U. S.] 
130; Northern I. R. Co. v. IMichigan Cent. 
R. Co., 15 How. [56 V. S.] 233; Barney v. 
Baltimore City, 6 Wall. [73 U. S.] 280. 

And in Shields v. Barrow [supra] this class 
is described as "persons who not only have 
an interest in the controversy, but an inter- 
est of such a nature that a final decree can- 
not be made without either affecting that in- 
terest, or leaving the controversy in such a 
condition that its final determination may be 
wholly inconsistent with equity and good 
conscience." The applicability of these prin- 
ciples to the case before us is too obvious to 
require comment. 

In answer to this it is m'ged, as a sufficient 
reason for the court proceeding without hav- 
ing these parties before it, that in the nature 
of things it is impossible for the plaintiff to 
know who wiU assert a claim to these lands, 
until they present themselves befoi-e the land 
officers for the purpose, and as they will at 
once receive from the officers the patent cer- 
tificates, it will then be too late to enjoin 
them. The fact alleged of the impossibility 
of discovering who these claimants are, or 
will be, may be admitted, but the inference 



that therefore the court can, in their absence, 
proceed to foreclose their rights, is not sound. 

It is also urged, that the injunction should 
be permitted to remain until the plaintiff can 
learn who these claimants are, and make 
them defendants. This would be a mere 
trifling with justice. There is no reason to 
suppose that the plaintiff can ever learn all 
of those who intend to claim the right of lo- 
cating these lands. In fact, the bill alleges 
the fact that such parties are too numerous 
to sue at law as one ground for appealing to 
the equitable jurisdiction of the court. In 
respect of parties, the bill is fatally defective, 
with no capability of amendment; and n > 
offer to amend is made. 

2. The extent to which the courts will inter- 
fere with officers in the executive depaitments 
of the government, in the exercise of their 
ordinaiy duties, presents a question which 
has never been fuUy and clearly answered, al- 
though it has more than once received the con- 
sideration of the supreme court of the United 
States, 

That the register and receiver of the land 
office are to be considered, in reference to the 
matter before us, as the mere agents of the de- 
partment of the interior, is, I think, very 
clear. In offering these lands for sale and 
pre-emption, they are acting under positive 
instructions received from that department. 
Should they venture to exercise a judgment 
of their own, in opposition to those instruc- 
tions, they would probably be removed or sus- 
pended from office, and the purpose of the de- 
partment be earned out by other persons ap- 
pointed in their places. 

The cases in the supreme court, in which 
the question here presented has been most 
fully consider'ed, are those of ilarbury v. 
Madison, 1 Craneh [5 U. S.] 137; Kendall v. 
U. S., 12 Pet. [37 U. S.] 60S; and State of 
Mississippi v. Johnson, 4 Wall. [71 U. S.] 475. 
It is tnie that the earlier eases are applica- 
tions for mandamus, but in the last case, 
i which was an application for injunction, 
) the chief justice very truly remarks "that this 
court is unable to perceive that this circum- 
stance takes the case out of the general prin- 
ciples which forbid judicial interference with 
tlie exercise of executive discretion." In the 
two former, cases, the court decided that the 
head of an executive department could be 
compelled by a writ of mandamus to perform 
duties which were merely ministerial, and 
which involved the exercise of no political or 
discretionaiT power. In the latter case, it 
was held that the court would not issue an in- 
junction to such officers, in any ease when 
those officers were exercising political or dis- 
cretionaiy power, and, by implication it is 
held, that only in the case of merely ministerial 
duties will they be interfered with by in- 
jimction or mandamus. What are ministerial 
duties in this connection is thus defined by 
the court in that case: "A ministerial duty, 
the performance of which may, in proper 
cases, be required of the head of a depart- 
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meat by judicial process, is one in respect to 
whieli nothing is left to discretion. It is a 
simple, definite duty, arising tmder conditions 
admitted or proved to exist, and imposed by 
law." And he gives the duties required in 
the case of Marbmy v. 3*Iadison and Kendall 
V. U. S. [supra], as illustrations; in the fii-st 
of which, the duty was the mere manual de- 
livery of a commission as justice of the peace 
to the relator, and in the other, the allowance 
of a credit of a definite sum on the account 
of the relator with the treasury department 
of the United States. 

The duties of the register and receiver, in 
acting upon claims to pre-emption of lands, 
are not of this character. They have first 
to determine whether the land which is the 
subject of the claim belongs to the govern- 
ment, and is not already taken up under some 
superior claim, and then whether the party 
<;laiming has made the requisite improvement, 
and has shown the required residence on the 
land. All these questions are to be investi- 
gated in a manner which requires the exercise 
of judicial judgment and discretion, and are 
the very reverse of ministerial, as defined by 
the court in the case just cited. 

In answer to this view of the subject, it is 
strongly urged that, in the case before us, 
the bill shows that the lands in question are 
not within the control of the land officer, be- 
ca^^se the government has parted with its ti- 
tle; that they are no longer subjects on which 
the department has any right to act at "all; 
and that, for that reason, the officers are to- 
tally without authority for these proceedings. 
I must confess that this argument seems to 
be entitled to some consideration, and I do 
not feel sure that it is not a sound one. But 
on the best consideration that I am now able 
to give it, I do not thint it is. 

The lands in question are undoubtedly with- 
in the territorial limits over which the juris- 
<3iction of those officers extends. In every 
case where an application is made for pre- 
emption, the question must necessarily arise, 
and be decided by those officei-s. Is the land 
-claimed by the applicant subject to entry? 
Has it been already appropriated, by prior 
valid entry, or in any other mode? And 
though It is claimed that in the present case 
the appropriation has been made by act of 
■congress, and this bill shows a prima facie 
title in plaintiff to these lands, I dp not see 
but it is still the duty of the land office to 
decide that question with the best light it 
may have, whenever it is raised by a pereou 
applying to enter them as unappropriated 
public lands. If this be so, then, according 
to the principle supposed to be established 
by the cases cited, the courts should not in- 
terfere with the exercise of that judgment in 
the matter while it is under their considera- 
' tion. 

Reference has been made in the argument 
to the cases in which the supreme court has 
examined into the manner in which these 
officers have acted, and have decreed that the 



person to whom they had issued the patent 
should convey to the person to whom they 
have refused it. 

These cases are numerous, and depend on 
the principle that by some means, such as 
fiaud, mistake, or want of authority in the 
land office, one person has obtained a legal 
title which equitably belonged to another. 

But this jurisdiction has only been exer- 
cised after the land department had ceased 
to exercise any authority in the matter, and 
in no manner sought to restrain or dix'ect 
them while in the exercise of their proper 
duties. 

Neither are the cases in point in which in- 
junctions have been granted to restrain road 
commissioners, street commissioners, rail- 
road companies, and similar bodies, from so 
exercising their powers as to invade, without 
authority of law, the private rights of indi- 
viduals. 

These bodies belong to no particular de- 
partment, and exercise no special executive 
functions. They are the creatures of law; 
and when they seek to transcend the limits 
of their authority, are as much subject to 
judicial control as private persons are. If 
we look to the consequences likely to ensue 
from the establishment of such a precedent 
as the granting of this injunction, we shall 
see additional reason for hesitation in doing 
so. 

"We are -all familiar with the fact that in- 
terests of great value are involved in the 
questions which are every day in contest 
before the land department, and that these 
are often supposed to depend upon the as- 
certainment of the legal rights of the con- 
testants. Now, if the" courts can, while 
these matters are pending before the officers 
of that department, issue a mandamus at 
the instance of every person asserting a le- 
gal right which they refuse to recognize, or 
enjoin them at the instance of every pei-son 
who believes they are invading his legal 
lights, in a manner which leaves him no 
other remedy, the result of that principle 
will be that in some mode or other all the 
contested business arising in the course of 
the sale of the public lands, and delivery of 
patents for them, will be drawn from the 
officers to whom the law has confided these 
matters into the courts of justice, and these 
courts wiU find themselves converted into 
superintendents of the land offices of the 
country. 

In Mclntire v. Wood, 7 Oranch [11 U. S.] 
50i, the supreme court decided, in a case the 
convei-se.of this, that the circuit court of 
the United States had no authority to issue 
a writ of mandamus to the registers of the 
land office to compel them to issue certifi- 
cates of pre-emption, when that officer re- 
fused to do so, under the idea that the right 
was already vested in another; and the de- 
cision was based upon the ground that no 
such authority was vested by law iu the cir- 
cuit courts. This case was affirmed by the 
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same court in McClung v. Silliman, 6 Wheat. 
L19 U. SO 598, where it was also held that 
the state court had no such power over the 
register. These cases have never been over- 
ruled; and if the right to interfere hy man- 
damus and by injunction with these execu- 
tive officers depends on the same general 
principle as asserted in State of Mississippi 
V. Johnson, 4 Wall. [71 U. S.] 475, they are 
directly in the way of the relief here sought. 

The motions to dissolve the injunctions are 
granted, and the motion to dismiss the bill 
for want of eguity is also granted. 

Motions to dissolve injunction, and motion 
to dismiss the bill against the land officers 
of the Fort Dodge district for want of equi- 
ty, sustained. 

Affirmed by supreme court, December term, 
1S69, 9 Wall. [76 U. S.] 575- Compare Prisbie 
V. Whitney (decided by United States supreme 
court, December term, 1869) Id. 187. 

See Gaines v, Thompson, 7 Wall. [74 TJ- S.] 
347. 

[NOTE. The opinion of the supreme court 
was delivered by Mr. Justice Miller, -who said: 
"The principle had been so repeatedly decided 
in this court, that the judiciary cannot inter- 
fere either by mandamus or injunction with ex- 
ecutive officers such as the respondents here, 
in the discharge of their official duties, unless 
those duties are of a character purely ministe- 
rial, and involving no exercise of judgment or 
discretion, that it would seem to be useless to 
repeat it here." The determination of what 
lands are open to pre-emption, what are sold, 
what granted by act of congress, constitutes a 
part of the du^ of respondents, and this the 
learned justice considers clearly the esereise of 
a judicial function. He considers the bill fa- 
tally defective for another reason, — ^want of 
proper parties, viz. those seeking to pre-empt 
the lands, who are the real parties in interest.] 
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Case No. 8,389. 

LITLE V. OTT. 

[3 Cranch, O. C. 416.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Reai. Pkopertt— Equitable Estate— Q-round 
Rent. 

1. W. B., a lessee for ninety-nine years, re- 
newable forever, at a certain rent, of a house 
and lot in Georgetown, D. C, sold to G. M., by 
deed of bargain and sale, the demised premises, 
together with other lots and lands, in which ho 
had- a fee-simple estate, "to have and to hold 
the aforesaid lots or parcels of land, to the said 
G. M., his heirs, executors, administrators, or 
assigns, forever," with general warranty of 
"the said lots or parcels of land;" hdd, that G. 
M. acquired the legal esjate in the term for 
years only, although the said W. B. had then 
an equitable title to the reversion; and that 
nothing passed by the marshal's sale under a 
fi. fa. against G. M. but the term for years-, 
and that the subsequent sale of the reversion 
by W. B- to P. B. K., and a conveyance to him 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



from the original lessor, were valid, and trans- 
ferred the reversion to P. B. K. 

2. A legal term for years does not merge in 
an equitable title to the reversion. 

Bill of interpleader, by John Litle against 
John Ott's heirs and the heirs of P. B. Key, 
both of whom claimed the ground-rent from 
the plaintiff, who was the tenant in posses- 
sion, under a lease from the administratrix 
of John Ott. John Ott's title was under the 
marshal's sale in June, 1804, upon a U. fa. 
against George Magruder, whose title was 
by a deed of bargain and sale to him from 
William Bailey, on the 1st of June, 1798, pur- 
porting, in consideration of £3,000, to convey 
"one house and lot in Georgetown, at the cor- 
ner of High and Falls street, the half square 
opposite to where Colonel William Deakins 
formerly lived in the aforesaid town; also a 
tract of land on the west side of the eastern 
branch, &c., containing 206 acres, more or 
less; to have and to hold the aforesaid lots 
or parcels of land unto the said George Ma- 
gruder, his heirs, executors, administrators, 
or assigns, forever;" with general warranty 
to the said G. M., his heirs and assigns, for- 
ever. When W. Bailey made this deed, the 
only legal estate which he had was the lease- 
hold estate for ninety-nine years, subject to 
a ground renl^ upon a lease to him made by 
John and Lucy Addison, December 9, 1783; 
but he had purchased the reversion of 
Charles Lowndes, who had purchased it of 
Anthony Addison, who had purchased it ot 
John and Lucy Addison, in whom the legal 
estate still remained. After the deed from 
W. Bailey to George Magruder, to wit, on 
the 24th of October, 1798, he, W. Bailey, sold 
the reversion to P. B. Key, to whom it was 
legally transferred by Anthony Addison on 
the 23d of January, 1800, to whom it had 
been legally conveyed by Jofin and Lucy Ad- 
dison, the original lessors, upon the 6th of 
September, 1799; so that Mr. Key obtained 
the legal estate in the reversion, without its 
passing through W. Bailey, and without no- 
tice, as it was alleged, of any claim by 
George Magruder to the reversion, or any 
part of it. The principal question in the 
case was, whether John Ott died seized of 
an estate in fee, or only possessed a lease- 
hold estate in a house and lot at the south- 
west corner of Water and Falls streets in 
Georgetown, being part of the original lot 
No. 47, in that town. 

Mr. Marbury and Mr. Key, for Mr. Key's 
heirs, contended that nothing passed to 
George Magruder by the deed of W. Bailey, 
but the legal estate which Bailey then had, 
which was only a leasehold estate; that the 
term did not merge in the equitable title to 
the reversion; and that Mr. Bailey did not 
intend to sell the reversion of the house and* 
lot; for although the habendum is to G. M. 
and his heirs, yet it is also to his executors 
and administrators, which are wholly inap- 
plicable to an estate in fee, and the word 
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"heirs," is satisfied by application to the 
othei' property, conveyed in the same deed, 
and in which Mr. Bailey had the fee-simple 
estate. It would have heen a fraud in him 
to sell the reversion to Mr. Key after having 
sold it to G. M. That Mr. Key had obtained 
the legal title to the reversion without its 
passing through Mr. Bailey, and without no- 
tice of any claim to it by G. M., they cited 
3 Prest. Conv. 7, 25, 28, 566, 569; 1 Cruise, 
Dig. 509, 515; and Willoughby v. Willough- 
by, 1 Term R. 770. 

B. S. Coxe, for Ott's heirs. Mr. Bailey had 
the equitable reversion in fee; and although 
the term did not legally merge in the equita- 
ble title to the reversion, yet the term is at- 
tendant upon the inheritance to protect the 
equitable reversion from intermediate incum- 
brances. The deed of Bailey to G. M. was 
an assignment of Bailey's equitable as well 
as legal estate. Mr. Coxe cited Sugd. Vend. 
131; Philips v. Olarkson, 3 Yeates, 124; and 
Phillips V. Bonsall, 2 Bin. 138. 

ORAJ^OH, Chief Judge, after stating fully 
the facts of the case, and the argument to 
show that the ground-rents sold by Mr. 
Bailey to Mr. Key included the ground rent of 
the lot sold to George Iklagruder, delivered the 
opinion of the court Mr. Bailey's deed to 
George Magruder passed only the legal estate 
in the term for years which Mr. Bailey pos- 
sessed. It could not, contrary to his will, 
transfer any equitable right which he pos- 
sessed; so that Mr. Magruder, in consequence 
of that deed acquired no right to call upon 
Mr. Key to convey to him the reversion in 
fee, even if he had received notice of that 
deed, of which there is no evidence; so that 
he stood in the predicament of a purchaser of 
a legal estate without notice of an equitable 
incumbrance, if any existed. It is true that 
the words of the deed are sufficient to carry 
the fee if Mr. Bailey had been competent to 
convey a fee; but as he was not, they can on- 
ly be used as evidence of his intention to con- 
vey a fee. But he used also other words 
which are not usual nor necessary in convey- 
ing a fee; and which are appropriate to the 
conveyance of a chattel interest only; namely, 
"executors and administrators." The expres- 
sions are: "To have and to hold the said lots 
or parcels of land, unto the said George Ma- 
gruder, his heirs, executors, administrators, or 
assigns, forever." The property conveyed by 
that deed consisted not only of the lot in ques- 
tion, but of "the half square opposite to where 
Col. William Deakins formerly lived," "and a 
tract of land on the west side of the eastern 
branch," &c., containing 206 acres; so that 
the word "heirs," was necessary to the con- 
veyance of the whole estate in part of the 
property, and may have been intended to be 
confined to that part of the property to the 



conveyance of which it was necessary, and the 
words, "executors and administrators," may 
be considered as appropriated to the chattel 
interest. The use of the word "heirs," there- 
fore, is not conclusive evidence of the inten- 
tion, nor is there any other evidence that it 
was the belief or understanding of Mr. Ma- 
gruder at the time of the contract, that he was 
purchasing the fee-simple; and we have seen 
clearly, from the contract and conduct of Mr. 
Bailey, that such was not his intention or un- 
derstanding. "We thinks therefore, that Mr, 
Magruder had no equity which he could set 
up against Mr. Key's legal estate in the 
ground-rents. It is certain that the reversion 
in fee did not pass to Mr. Magruder, and Dr. 
Ott could not, at the marshal's sale imder a 
fieri facias against Mi*. Magruder, acquire any 
thing more than Mr, Magruder's legal title, 
such as it was. He could acquire only the 
legal estate in the term for years. 

It was contended in argument, that when 
the tenant for years obtained an equitable ti- 
tle to the reversion in fee, the term merged 
in the equitable reversion. But merger is the 
legal effect of the coincidence of legal rights 
only. There is no instance of the merger of 
a legal title in an equitable, so as to extm- 
guish the legal title. The cases cited by Pres- 
ton, in his trea:tise upon the doctrine of 
Merger, in pages 7, 25, 28, 566, 569, are de- 
cisive upon this point. The dicta cited from 
Philips V. Clarkson, 3 Yeates, 124, and 2 Bin. 
138, are loose, and rather inaccurate admis- 
sions by the court; and it is evident that the 
court was not contemplating the distinction 
between the coincidence of a legal with a su- 
perior legal estate, and that of a legal with 
an equitable estate. The reference which the 
judge makes is evidently to the common legal 
doctrine of merger. Mr. Key and his heirs 
seem to have been in the uninterrupted seizin 
of the reversion and the ground-rent, from 
January, 1800, to the year 1825, when this 
dispute originated; so that they are protected 
by limitation of time as well as by an actual 
legal title. We art therefore of opinion, that 
the titie of the late John Ott, the ancestor of 
the defendants, Mary 0, Beatty and John W. 
Ott, was a chattel interest,— a term for years, 
and not a fee-simple,— and that the reversion 
in fee is in the defendants, the heirs of the late 
P- B. Key, and that the right to the term of 
years is in the administrator de bonis non of 
the said John Ott Decree accoi'dingly. 
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Case No. 8,390. 

In re LITTLE. 

[2 Ben. 186; i 1 N. B. R. 341 (Quarto, 74); 15 
Pittsb, Leg. .T. 268.] 

District Court, S. D. New York. March 4, 
1868. 

BaNKUCPTCY— COFAHTXEKSHIP— AmEXDMEXT. 

Where a Lankrupt filed his petition, in which 
there was no allusion to the fact that he was 
a member of a firm, altiiough the schedule 
showed debts contracted by him as member of 
a firm, and that there were credits due to said 
firm, and he was adjudicated a bankrupt, and 
an assignee was duly chosen by the creditors, 
and tne bankrupt then presented a petition to 
the register "stating that he was a member of 
a firm, and asking leave to amend his petition 
and schedules so as to allow the other member 
of the firm to be joined with him, so that he 
might be discharged from the debts of the firm, 
which the register refused; Held, that the reg- 
ister should have granted his petition. The 
bankrupt had prayed to be discharged from all 
his debts, and could not be discharged from the 
debts of the firm until the partner was brought 
in. 

[Cited in Re Winkens, Case No. 17,875; Re 
Heller, Id. 6,339; Re Stevens, Id. 13,393. 
Approved in Hudgins v. Lane, Id. 6,827. 
Cited in Wilkins v. Davis, Id. 17,664; 
Crompton v. Conkling. Id. 3,407; Re Webb, 
Id. 17,317; Re Griffith, Id. 5,820; Re Henry, 
Id. 6,370; Re Brick, 4 Fed. 806; Re Johns- 
ton, 17 Fed. 72.] 

[Quoted in Corey v. Perry, 07 Me. 143.] 

The bankrupt, William H. Little, in this 
case, filed his petition on December 10th, 
1867, and -was adjudged a bankrupt, and on 
Februaiy 8th, 1868, at the first meeting of 
creditors, an assignee was appointed, and 
the assignment executed. The petition made 
no allusion to a copartnership, but, in the 
schedules attached to the petition, it appear- 
ed that debts had been contracted by him in 
a firm name, and that there were credits 
due to the firm. On February 23th, 1868, the 
bankrupt presented to the register a pe- 
tition, stating that he had filed his petition 
as a member of a firm, but had omitted to in- 
clude his partner Dana, and praying for 
leave to amend his petition and schedules 
so as to permit Ms partner to be joined with 
him in his final order of discharge, adjudging 
him discharged from the debts of the firm. 
The register denied the request of the peti- 
tioner, and certified the question to the court. 

- By the Register: 

[I, James F. Dwight, the register in charge 
of this entitled matter, do hereby certify 
that in the course of the proceedings herein, 
the following question arose pertinent to the 
proceedings. Facts: On the 10th of Decem- 
ber, 1867, William H. Little, of the city of 
jaiizabeth, New Jersey, carrying on busi- 
ness at No. 24 Church street, New York 
City, filed his petition for adjudication in 
bankruptcy and discharge from his debts, 
in this court. He was duly adjudged a bank- 
rupt, and on the 6th day of February, 1868, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [From 1 N. B. R. 341 (Quarto, 74).] 



at the first meeting of creditors duly held,, 
an assignee was chosen by the creditors, 
and subsequently the register executed the 
usual deed of assignment to the assignee. 
The petition of the bankrupt made no allu- 
sion to a copartnership or copartnership 
debts; but in the schedules attached thereto, 
it appeared that debts had been contracted 
jointly with one Chai'les H. Dana, in the firm 
name of "Little & Dana," and that there 
were credits due to said firm of "Little & 
JJ>ana." On the 2oth of February, the said 
bankrupt, William H. Little, filed a sworn 
petition with the register, of which the fol- 
lowing is a copy: 'Title. The petition of 
William H. Little respectfully states and 
shows: That on the 10th day of December, 
3867, your petitioner filed with the clerk of 
this court his petition in bankruptcy as a 
member of the firm of 'Little & Dana,' a 
firm composed of your petitioner and Charle.s 
H. Dana. That in said petition he omitted 
to include the name of his said partner, 
Charles H. Dana, and now petitions and 
asks mat an order may be made and entered 
herein, permitting your said petitioner to 
amend his petition and schedules in such 
manner as will permit his said partner to be 
joined with him in the final orders of dis- 
charge which may be granted by this coiirt, 
adjudging him discharged from the debts 
and liabilities of said fiiTu of Little & Dana. 
William H. Little." On this petition, attor- 
neys for the bankrupt moved that the regis- 
ter grant an order in accordance with the 
prayer of the bankrupt, which motion being 
denied, the bankrupt, through his attorneys, 
prays that the question may be certified to 
the judge for his decision as to whether the 
register erred in refusing to grant the order 
prayed for; which prayer is granted in ac- 
cordance with the rules in practice, and this 
certificate is made in conformity thereto. 
In my opinion the prayer of the petitioner 
cannot be granted. No allusion to a part- 
ner or a copartnership was made in the orig- 
inal petition. Section 36 of the law [of 1867 
(14 Stat. 536)], and rule IS of the supreme 
court, indicate the manner in which copart- 
ners may be drawn into proceedings in bank- 
ruptcy, and I do not see how, at this stage 
of the proceedings, and in this manner, 
Charles H. Dana can be included in the mat^ 
ter of William H. Little's bankruptcy, — which 
certificate and opinion is respectfully sub- 
mitted, this 29th day of February, 1868.] 2 

BLATCHFORD, District Judge. I think 
that the register erred in denying the motion 
of the bankrupt, which was, that he be per- 
mitted to amend his petition and schedules 
in such manner as will permit his copart- 
ner to be joined with him in the proceedings 
in regard to the bankruptcy of the firm. 
The petition, which I have examined, is an 
individual petition, setting forth only one 

2 [From 1 N. B. R. 341 (Quarto, 74).] 
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schedule of debts and one inventory of as- 
sets, both of -which are stated in the peti- 
tion to be the individual debts and assets 
of the petitioner. But the schedule of debts 
shows that a large portion of the debts con- 
sists of debts of a copartnership, of which 
the petitioner was a member, and the inven- 
toiy of assets shows that part of the as- 
sets consists of credits due to said copart- 
nership. Under these circumstances, as the 
l)etitioner prays to be discharged from all 
his debts provable imder the act, and some 
of the debts set forth in the schedule an- 
nexed to his petition are debts of the said 
firm, the petition is one to have the firin 
declared bankrupt on the petition of one of 
its partners, withm the provisions of section 
thirty-six of the act, and of general order 
No, 18. As Dana did not join in the petition 
of Little, he ought to have been brought in, 
by proper proceedings, under general order 
No. 18, before an adjudication of bankrupt- 
cy was made on the petition of Little. The 
defect is now sought to be remedied by Lit- 
tle. His petition requires to be amended, 
and his schedules require to be amended. 
He asks to be allowed to amend them so as 
to join Dana with him in the proceedings. 
Dana can be so joined, either by joining 
voluntarily in the petition of Little, or by 
being brought in, on notice, under general 
order No. IS. When he is so brought in he 
can be discharged from his debts, including 
the debts of the fii*m; and, until Dana is 
so brought in. Little cannot be discharged 
from the debts of the firm, because the the- 
ory and intent of section thirty-six of the 
act, and of general orders Nos. 16 and 18, 
are that the creditors of a firm shall be re- 
quired to meet but once, and in one bank- 
ruptcy forum, all questions in regard to the 
bankruptcy of the firm, and in regard to their 
debts against the firm, and in regard to the 
administi-ation in bankruptcy of the assets 
of the firm. 

Section twenty-six provides, that the bank- 
rupt shall "be at liberty, from time to time, 
upon oath, to amend and correct his schedule 
of creditors and property, so that the same 
shall conform to the facts," and general 
order No. 33 prescribes'regulations in regard 
to the amendment of schedules. General or- 
der No. 7 provides, that "the comt may al- 
low amendments to be made in the petition 
and schedules, upon the application of the 
petitioner, upon proper cause shown, at any 
time prior to the discharge of the bankrupt." 
General order No. 7 confers on the register 
the power of ordering amendments of any 
proceedings. The case was, therefore, a 
proper one for the register to allow the 
bankrupt to amend his petition and sched- 
ules, for the purpose set forth in his appli- 
cation to amend. The clerk will certify this 
decision to the register, James F. Dwight, 
Esq, 

[Upon a subsequent hearing, the application 
of the bankrupt for discharge was refused for 
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want of jurisdiction. It being shown that the 
bankrupt was a resident and doing business, not 
in the district, but in New Jersey. Case No. 
S,391,] 

Case Wo. 8,391. 

In re LITTLE. 

[3 Ben. 25; i 2 N. B. R. 294 (Quarto, 97); 1 
Chi. Leg. News, 123.J 

District CJourt. S. D. New York. Nov, 27, 
1868. 

Bankruptot— JuKiSDicTiOit — CARiiyiNG ON Busi- 
ness. 
Where a bankrupt, who filed his petition in the 
Southern district of New York, ia December, 
1867, was a member of a firm engaged in manu- 
faetmring cloths in New Jersey, which failed in 
October, 1866, and, for sis months before the 
filing of the petition, he had resided in New Jer- 
sey, but had a desk in the office of his son in 
New York City, w&ere he received and wrote let- 
ters, and kept books and papers, and was engaged 
in- closing up the affairs of the concern, but did 
no other business and had no other place of 
business: Held, that his petition was not properly 
filed in this district and this court had no juris- 
diction to grant a discharge. 
[Cited in Fogarty v, Gerrity, Case No. 4,895; 
Re Penn, Id. 10,926; Re Ives, Id. 7,115; Re 
Groome, 1 Fed. 467; Allen v. Thompson, 10 
Fed. 124.] 
[See In re Belcher, Case No. 1,237.] 

The discharge of [William H, Little] the 
bankrupt, in this case, was opposed >)y a 
creditor, who specified as one of the grounds 
of his opposition, that the bankrupt did not 
reside or cany on business, for the six 
months next immediately preceding the time 
of the filing of the petition for his discharge, 
in the Southern district of New York. The 
petition, which was a voluntai-y one, was 
filed on the 10th of December, 1867, and de- 
scribed the bankrupt as "of the city of 
Elizabeth, in the county of Union, and state 
of New Jersey," and stated -that "he has had 
a.plaee of business, and carried on business, 
as a dealer in cloths, for six months next 
immediately preceding the filing of this peti- 
tion, at 24 Church street, in the city of New 
York," within the Southern district of New 
York. The proofs in the ease showed that 
the bankrupt was a member of the firm of 
Little & Dana, 2 which had a manufactory of 
cloths in New Jersey; that the insolvency 
of that firm became known in October, 1866; 
that the assets of the firm, when it failed, 
consisted of woolen goods and machinery, 
the machinery being in New Jersey; that 
the woolen goods were and continued to be* 
in the hands of agents in New York and 
Philadelphia, the agents in New York being 
Collins, Atwater & Whitney; that neither 
the bankrupt nor his firm kept any books of 
account after July, 1867; that the firm never 
kept any porter, clerk, or employee in the 
city of New York; that the firm were manu- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Charles H. Dana, the partner, was made a 
partv to the proceedings on application of the 
bankrupt William H. Littie. Case No. 8,390.] 
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facturers, and never called themselves mev- 
cliants, and liad a factory and an office in 
New Jersey; that, for the six months next 
immediately preceding the filing of the peti- 
tion, the firm had desk room in the office of 
a firm of which the son of the bankrupt was 
a member, at No. 24 Church street, New 
York, and received letters by mail, addressed 
to them there, and wrote letters from there; 
that neither the bankrupt nor his firm had 
any other office or place of business; that 
their books and papers were at the office, at 
No. 24 Church street; that a Idn sign, with 
the words "Little & Dana," was attached to 
the door of that office; that the firm ceased 
manufacturing on the 1st of May, 1867; that 
the business the bankrupt was engaged in 
at No. 24 Church street, from the 1st of May, 
1867, was settling up the business of the 
firm, and receiving and writing letters; that 
no rent was paid for the desk-room or the 
use of the office; and that the bankrupt '-e- 
sided in New Jersey. 

Davis, Doolittle & Wyman, for bankrupt. 
Sterne Chittenden, for creditor. 

BLATCHFORD, District Judge. It is re- 
quired by the eleventh section of the bank- 
ruptcy act [of 1867 (14 Stat. 521)], that the 
voluntary petition of a bankrupt shall be ad- 
dressed to the judge of, and filed in, the judi- 
cial district in which the bankrupt has re- 
sided or carried on business for the six 
months nest immediately preceding the time 
of filing such petition, or for the longest pe- 
riod during such six months. In the pres- 
ent case, the bankrupt resided in New .Jer- 
sey, and he did not, in the sense of the act, 
carry on business in New York during ?Dy 
part of the six months. His firm were man- 
ufacturers of woolen goods in New Jersey, 
not merchants. They failed in October, 1800. 
They made no goods after May 1st, 1SG7. 
Their goods were not in their own hands for 
sale, but were in the hands of agents. They 
kept no books of account for more than four 
months before the filing of the petition. 
They did not have any porter, clerk, or em- 
ployee in New York, but only an office, in 
which to write and receive letters and keep 
books and papers, the use of which office 
was furnished to them as a gratuity. The 
fact that the bankrupt had no office or place 
of business elsewhere than in New York, and 
.that he was in the habit of coming to New 
York to write and receive his letters there, 
and to settle up his old business there, at an 
office where he kept up on a sign the name 
of his firm, does not make out a carrying on 
of business in New York, within the sense of 
the act. The whole effort on the part of 
bankrupt in the testimony appears to have 
been to show that the only place of business 
or office he had was in New York, and that 
he did not carry on business elsewhere than 
in New York, and then to insist that it fol- 
lows that he carried on business in New 



York, This is a departure from the statute 
and from what the bankrupt understood to 
be necessary when he swore to his petition. 
In that he swears that he has "carried on 
business, as a dealer in cloths, for six 
months next immediately preceding the filing 
of this petition, at 24 Church street, in the 
city of New York." Now, whatever else the 
testimony shows, it proves that this allega- 
tion in the petition is whoUy untrue. Not 
only did he not carry on business as a dealer 
in cloths, for the six months, at No. 24 
Church street, but he did not carry on busi- 
ness at all in New York during the six 
months, in the sense of the act. He ought to 
have filed his petition in New Jersey. The 
discharge is refused for want of jurisdiction 
in this court to grant it. 



Case M*o. 8,392. 

In re LITTLE. 

[19 N. B. R. 234'; i 2 N. J. Law J. 211.] 

District Court, D. New Jersey. May 31, 1879. 

BaKKBCPTCT— EXASnXATlON— How W.VIVED BT 

Cbeditoks. 
It is the right of even a small minority of tlie 
creditors present at a composition meeting to in- 
sist upon the opportunity for an examination of 
the bankrupt before a vote is taken; but such 
right is waived by moving for a vote before such 
examination has been had. 

On exceptions to recording resolution for 
composition. 

Mr. Eegensburger, for bankrupt. 

Mr. Meyers and Mr. Colton, for creditors. 

NIXON, District Judge. The objections to 
recording the resolution on the ground that 
the bankrupt had not been examined came 
too late. An opportunity for his examination 
is doubtless the right of all creditors, but it 
is a right which may be waived, and the 
register's report of the proceedings of the last 
meeting shows a legal waiver. It appears by 
that report that the attorney for the bankrupt 
was desirous of an adjom-nment owing to the 
necessary absence of the bankrupt, who has 
been subpoenaed to attend as a witness in a 
case pending before a. United States commis- 
sioner in the city of New York, the reason 
assigned for such adjournment being that 
some of the creditors might desire the ex- 
amination of the bankrupt before voting up- 
on the resolution. 

The opposing creditors then refused to as- 
sent to an adjournment, and the register de- 
clined to grant it, but acceded to the request 
of the counsel of the banki-upt for a recess 
of one hour. On the creditors re-assembling 
at the end of the recess, Mr, Reeve, attorney 
in fact of the great body of the bankrupt's 
creditors, moved: "That Mr. Little be ex- 
cused from attendance at the meeting because 
of his engagement before the U. S. commis- 

1 [Reprinted from 19 N. B. R. 234, by permis- 
sion.] 
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sioner under the su"bpoena referred to, and 
because the ci'editors do not care to have 
him examined." It has not appeared that 
any vote was taken upon the resolution, nor 
that any objections were made to it, but the 
register proceeds to say that Mr. Kegensbur- 
ger presents on the debtor's behalf a state- 
ment of assets and debts. The proposal is 
then read, the resolution passed, and the vote 
is taken thereon. * * * The register rules 
that after a vote the resolutions have been 
passed by a majority in number and three- 
fouilhs in. value of the creditors present at 
the first meeting. The register then aslcs if 
any objections to the resolutions or other ob- 
jections for certification to the judge are de- 
sired to be made by any person present. 

Mr. Colton, attorney for some of the credit- 
ors, states that if he has any objections he will 
make the same to the court on the hearing. 
The register says that if any objections are 
to be made, they should now be presented 
to the register, and ruled upon by him before 
being submitted to the judge. Mr. Meyers 
presents two objections in writing on behalf 
of James Patton, an opposing creditor, to wit: 
(1) To the taking of any vote of creditors 
until the examination of the bankrupt is had 
and concluded. (2) To the proceeding of the 
meeting, on the ground that the bankrupt is 
not present, and has shown no excuse for 
such absence. 

The provisions of the section in regard to 
composition proceedings are that "the debtor, 
unless prevented by sickness or other cause 
satisfactory to such meeting, shall be present 
at the same, and shall answer any inquiries 
made of him, and he, or if he is so prevented 
from being at such meeting, some one in his 
behalf shall produce to the meeting a state- 
ment showing the whole of his assets and 
debts, and the names and addresses of the 
creditors to whom such debts respectively are 
due." Under such provisions, it was undoubt- 
edly the right of even a small minority of the 
creditors to insist upon the opportunity for an 
examination of the bankrupt before a vote 
was taken, and this court has uniformly re- 
spected the right of the minority in this re- 
spect. I must assume, however, that the reg- 
ister has correctly reported the proceedings, 
and it appears from them that the parties 
who now oppose the recording of the resolu- 
tions because the bankrupt has not been ex- 
amined, are the same parties that opposed 
the adjournment, and insisted upon a vote 
upon the resolutions in the face of the bank- 
rupt's offer to come on the next day to offer 
himself for an examination. The comt can- 
not permit such experimenting. They made 
their election to act upon the resolutions, 
knowing that no examination had been had, 
and it is now too late to object on that 
ground. 

No other objections have been exhibited, 
and, no satisfactory reason appearing to the 
contraiy, it is ordered that the resolutions be 
recorded. 



Case Wo. 8,393. 

LITTLE V. ALEXANDER. 

[1 Hughes, 177.] i 

Circuit Court, W. D. North Carolina. Dec. 
Term, 1874.2 

Baskruptct — Fraudulent Pbefebenoe — Judg- 
ment BY Default — Stat Laws. 

1. Where doubt arises whether a transaction is 
bona fide or not under secUons 5128 and 5129 
of the Revised Statutes of the United States 
(section 35 of the bankruptcy act), a United 
States circuit court in which a bill is filed to set 
aside such a transaction may, in its discretion, 
refer the question of bona fides to a jury in a case 
where an involuntary petition in bankruptcy has 
been filed, and the bankrupt has not had the privi- 
lege of a jury. 

2. For the circuit court as a court of equity 
has full jurisdiction over a bill brought to set 
aside a transaction impeached as fraudulent un- 
der the 35th section, to declare the same void, 
and to enjoin the parties from taking or pursuing 
proceedings in otlier courts, touching the same 
transaction, as well perpetually as temporarily. 

[This was a biU by "William P. Little, as- 
signee, against T. L. Alexander, to set aside 
an alleged fraudulent transaction.] 

On the 1st day of January, 1869, John R. 
Alexander was largely indebted to various 
creditors, and had not property sufficient to 
pay his debts, and these facts were known to 
himself and the defendant, T. L. Alexander. 
John R. Alexander was justly indebted to the 
defendant, and gave his promissory note, ex- 
ecuted on the 1st of January, 1869, in re- 
newal of foi-mer bona fide notes which evi- 
denced such indebtedness. An action at law 
was commenced on the renewed note on the 
16th day of March, 1869, in the superior 
court for Mecklenburg county; "judgment 
for the want of an answer" was entered at 
spring term, 1869, of said court; this judg- 
ment was duly docketed on the 19th day of 
May, 1869; an execution on the same was 
issued on the 17th of June, and was levied 
on the lands of John R. Alexander on the 
14th day of August, 1869; and this defend- 
ant was about to enforce a sale of said land 
when a writ of injunction in this cause was 
granted. Some of the other creditors of John 
R. Alexander had commenced actions upon 
their debts and failed to obtain judgment at 
said spring term, because a defence was put 
in by Alexander, which, according to the 
course and practice of the court, delayed a 
trial of such causes. John R. Alexander was 
duly adjudged a bankrupt in the district 
court of Cape Fear, upon a petition filed by 
creditors on the 1st of September, 1869, with- 
in a period of four months after the judg- 
ment of T. L. Alexander was obtained and 
docketed. 

DIOK, District Judge. The renewal of the 
note on the 1st of January, 1869, was a bona 
fide transaction, and in no way gave a pref- 
erence to T. L. Alexander over other cred- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trist Judge, and here reprinted by permission.] 

2 [Reversed in 21 Wall. {88 U. S.) 500.] 
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itors, wliieli can be regarded as fraudulent at 
common law, by tbe laws of this state, or un- 
der the bankrupt act [of 1867 (14 Stat. 517)]. 
The statute of this state (usually called the 
stay law) in relation to debts contracted pre- 
vious to the 1st day of May, 1865, was uncon- 
stitutional, and was so declared by the su- 
preme court of this state at January term, 
1869, in the case of Jacobs v. Smallwood, 6B 
N. C. 112. All creditors of J. K. Ale^nder, 
whether they hold old or new notes, had like 
remedies in law, and were entitled to stand 
upon equal footing in the court at spring 
term, 1869; and if any legal rights were de- 
nied a creditor by the ruling of a judge, he 
has no just cause to complain of another 
creditor who obtained an honest advantage 
by pursuing the lawful course and practice 
of the court 

An insolvent person merely allowing a 
judgment to be taken for the want of an an- 
swer, by which one creditor obtained a pref- 
erence over other creditors, is not an act of 
bankruptcy under the statute, and the judg- 
ment is not per se f i-audulent and void. The 
omission to plead must be voluntary and 
with intent to defraud the general creditors, 
by giving a preference to a particular cred- 
itor, and these facts are to be proved by di- 
rect testimony, or they may be inferred from 
the circumstances attending the transaction. 
If the circumstances under which the judg- 
ment by default was allowed by the debtor 
wex'e sufficient to constitute an act of bank' 
ruptcy, then the creditor who received such 
judgment or was benefited thereby, within 
a period of four months before proceedings 
in bankruptcy were filed, knew, or had rea- 
sonable cause to believe, that the debtor sub- 
sequently declared a bankiiipt was insolvent, 
and that such judgment was allowed by the 
debtor in fraud of the bankrupt act, then 
such judgment in contemplation of a couxt 
of bankruptcy is void, and the assignee is 
entitled to such relief in the circuit or dis- 
trict courts of the United States against the 
judgment as will enable him properly to ad- 
minister the assets of the bankrupt. 

In the case before us the intent of prefer- 
ence and all collusion is positively denied in 
the answer and depositions by both parties 
to the judgment, and there is no direct evi- 
dence sustaining contrary averments, and 
both of said parties are proved to be men of 
good credit and character. The facts that 
the relation of father and son existed be- 
tween said paities, that the son obtained 
judgment by default when other creditors of 
the father were prevented at the same term 
of the court from obtaining judgment be- 
cause pleadings for that purpose were en- 
tered, and other incidental circumstances 
mentioned in the evidence filed in the cause, 
have a strong tendency to show that the alle- 
gations of fraud and collusion made by the 
plaintiff are well founded. 

It is, however, insisted by defendant that 
the judgment was obtained according to the 



course and practice of the court; that it is 
not fraudulent at common law, or under any 
of the laws of this state, and such transac- 
tion is not essentially immoral or dishonesty 
that the bankrupt law, in refusing to allow 
a person declared to be a preferred creditor 
any portion of the assets of the bankrupt, 
is highly penal and ought to be strictly con- 
stiiied, and in a ease like the one before us 
there should be no intendments but those 
which are fully sustained by the evidence, 
or which ai-ise from strong legal inference. 
This conflict of inferences arising out of the 
evidence, rendei*s it proper that the contro- 
verted questions of fact should be deter- 
mined by a jury. It is therefore ordered 
that proper issues should be prepared by the. 
counsel of the plaintiff presenting the ques- 
tions of fact as above indicated and be sub- 
mitted to a jury at the next term of this 
court, to be heard and determined upon the 
pleadings and proofs filed in this cause. 

Various questions of law were presented 
in the argument which can now be deter- 
mined, so that the case may be placed in a 
condition to be finally disposed of at the next 
term when the verdict of the jury is ren- 
dered on the issues submitted. The coun- 
sel of the defendant insists, "that the court, 
being restrained by the process act of n2'S 
[1 Stat 333], cannot grant the relief to stay 
proceedings in the state court." To deter- 
mine this question we must briefiy consider 
the nature and extent of the equitable juris- 
diction of this court. The circuit courts of 
the United States are created and invested, 
with jurisdiction by acts of congress, and in 
all cases to which the judicial power of the 
United Stats may extend that jurisdiction 
both in law and equity may be made supe- 
rior and exclusive. In a cei-tain class of 
cases the jurisdiction of these courts is made 
concurrent with the jurisdiction of the state 
courts. The federal and state courts are 
separate and independent tribunals, and in 
all cases where they may exercise concurrent 
jurisdiction they carefully avoid a conflict by 
unif onnly obsei-ving the well-settled rule that 
the court that first takes possession of the 
controversy, or the property in dispute, must 
be allowed to dispose of it finally without 
interference or interruption from the co-ordi- 
nate court. In all cases where the jurisdic- 
tion of the federal courts is made original 
and exclusive, it is also necessarily superior,^ 
and all actions of state courts upon such 
questions are regarded as nullities by the fed- 
eral courts. 

How far this judicial power of the United 
States may be extended under the constitu- 
tion is always a question for the legislative 
wisdom and discretion of congress, in enact- 
ing a statute on the subject, and the consti- 
tutionality of such statute, when questioned, 
can only be determined by the judicial de- 
partment of the genei'al government. The 
United States circuit courts within the limits 
of their authority as prescribed by statute,. 
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are invested, vfith such equitable jurisdiction 
as is usually exercised by a court of chan- 
cery; and in all cases coming -within their 
cognizance, where equitable elements are in- 
volved, may restrain pei-sons within their 
jurisdiction from proceeding in any of the 
courts of law of the United States, or in any 
foreign court; so that they may adjust and 
determine all equities between the litigant 
parties. This injunctive relief against pro- 
ceedings in another court is not affected by 
any prohibition directed to such court, but 
by process restraining the plaintifC person- 
ally from taking further steps. The writ of 
injunction in no way affects or interferes 
with the action of the. court in which the 
pi'oceedings are pending; it assumes no su- 
periority over such court, or denies its juris- 
diction. 2 Story, Eq. Jur. § 875; Adams, Eq. 
195. 

If the act of March 2d, .1793, had never 
been passed, a circuit court of the United 
States, in exercising its equitable jurisdic- 
tion as other courts of chancery, would hard' 
ly have issued a writ of injunction directed 
to a state court It may be, that said act 
was intended to prevent a wiit of injunction 
from being issued to a party to prohibit him 
from carrying on proceedings in a state 
court; but certainly such statutoiy restraint 
can only apply where the state court has full 
and concurrent jurisdiction with the federal 
court of the parties and subject-matter in 
dispute. The original and exclusive juris- 
diction of the United States courts would 
amount to but little, if they had -no power 
to maintain, secure, and enforce it by proper 
process against persons who seek to evade, 
or who oi)enly disregard and defy their au- 
thority. 

The constitution invests congress with the 
authority to establish uniform bankrupt 
laws; and where that authority is exercised, 
the act of congress supersedes all state leg- 
islation on the subject, and all rights and 
liabilities subsequently arising under such 
bankrupt act can only be heard, adjusted, 
and determined in the courts of the United 
States, unless otherwise provided in such 
act A national bankrupt law is a supreme 
law of the land, and the courts of this state 
are as much bound to observe its provisions 
as if it had been enacted by our state legis- 
lature. Under the bankrupt act, proceedings 
in bankruptcy must be commenced in the 
United States district courts, and such courts 
have full and complete jurisdiction, both in 
law and in equity, over all matters relating 
to the settlements of the estates of bank- 
rupts, and for such purposes do not need the 
active assistance of any other court 

Congress, however, in its wisdom has seen 
proper to confer upon circuit courts, concur- 
rent jurisdiction with the district courts of 
the same district in certain cases where the 
title of property of the bankrupt is in dis- 
pute^ or the claim of the assignee to the as- 
sets is denied, embarassed, or resisted; and 



where liens and priorities are to be ascer- 
tained, adjusted, and enforced, by the meth- 
ods usually resorted to by courts of chan- 
cery. After consulting many of the adjudged 
cases referred to by counsel, making a fair 
and reasonable construction of the statute, 
and keeping in view the purposes for which 
the bankrupt system was established, we are 
well satisfied that this court, in the exercise 
of its equitable jurisdiction, can declare void 
any ti-ansfer of the property of a bankrupt 
which is fraudulent under the bankrupt act, 
and may, by writ of injunction, restrain any 
party to such fraud from attempting in any 
manner to cany out the fraudulent transac- 
tion. 

The subject of controversy in this case 
comes fully within the jurisdiction of this 
court. A docketed judgment under the laws 
of this state is a security for money, and has 
the force and effect upon the laud of the 
judgment debtor of a mortgage after the 
time of redemption has passed (Perry v. Mor- 
ris, 65 N. 0. 221), and comes within the mean- 
ing of the 35th section of the bankrupt act. 
If the jury at the next term, in passing upon 
the issues directed to be submitted, shall find 
such a state of facts as will authorize us to 
pronounce the judgment in question in this 
case fraudulent and void, we shall not hesi- 
tate to issue a writ of injunction t'o protect 
the rights of bona fide creditors, and prevent 
guilty parties from deriving any benefit from 
a fraudulent transaction. 

The objection to the plaintiffs bill for the 
want of proper parties cannot be sustained. 
It appears that the plaintiff, as assignee, 
offered the land in question for sale, and 
after consultation with the creditors of .the 
bankrupt, and for the purpose of securing a 
fair price for said land, requested Robert D. 
Whitley to bid at the sale for the benefit of 
the creditors. At the sale the said Whitley 
was declared to be the last and highest bid- 
der, but no conveyance has been made to 
him. He was merely an agent, and has no 
personal interest in the matter. The general 
rule in a court of equity upon this question 
is, persons must be made parties to a suit, 
who are interested in the subject-matter in* 
dispute, whose rights may be affected by 
the proposed decree, or whose, concurrence 
is necessary to a complete arrangement. 
Adams, Eq. 3, 12. A person who merely acts 
as the agent of another in purchasing at a 
sale the property in dispute, has no interest 
in the subject, and is not a necessary party. 
In such a case all diflaculty may be avoided 
by the agent filing a written renunciation of 
all interest in the suit before a final decree 
is made. Daniell, Ch. Prac. 191; Ayers v. 
Wright, 8 Ired. Eq. 229. The injunction in 
this case is continued until the case is heard 
upon the verdict of the jury on the issues 
directed to be submitted. 

[NOTE. This case was taken by appeal of the 
assignee to the supreme court. Mr. Justice Mil- 
ler delivered the opinion of the court, in which 
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he said: "The circuit court in this ease submit- 
ted the question of fraudulent preference to a 
jury, but with the opinion of that court in the 
case, as found in the record, the jury was proba- 
bly misled as to the law. At all events, in such 
issues from chancery submitted to the jury their 
verdict is not conclusive, and we think the in- 
tent to secure a preference in this ease by means 
of this judgment both on the part of the bank- 
rupt and the judgment creditor, so dear, that we 
feel bound to reverse the decree and to remand 
the case with instructions to enter a decree in fa- 
vor of plaintiff, that the judgment of T. L. 
Alexander is void as against the assignee, and is 
no lien on the property of the bankrupt in the 
hands of his assignee." 21 "Wall. (88 U. S.) 
500.] 
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CopYKiGHT — Court Repokts — Cosstitdtion and 

ACTS OF New York — "Notes" — State 

Repokteu. 

1. The provision of the 22d section of the 6th 
article of the constitution of the state of New 
York, adopted in 1846, that all "judicial de- 
cisions shall be free for publication by any per- 
son," is not repugnant to the constitution and 
laws of the United States. 

2. Nor is the 2d section of the act of the legis- 
lature of the state of New York, passed April 
9fch, 1850 (Laws 1850, c. 245), which provides 
that "the copyright of any notes or references 
made by the state reporter" to any of the re- 
ports of the decisions of the court of appeals 
"shall be vested in the secretary of state for the 
benefit of the people" of the state, inconsistent 
with the said provision of the constitution of the 
state of New York. 

[Cited in note to Gould v. Banks, 53 Conn. 
415, 2 Atl. 886.] 

3. The various acts passed in relation to the 
publication of the reports of the court of appeals 
of the state of New York. 

4. The word "notes" in the said act of 1850, 
comprises the summary of the points decided by 
the court which immediately follows the title 
of the suit in each case reported, and the foot- 
notes in the volume of reports, and the statement 
of the arguments of counsel. 

rOited in Banks v, Manchester, 23 Fed. 145; 
Banks v. West Pub. Co., 27 Fed. 61.] 

5. The abstracts of the pleadings and the state- 
ments of facts, which form the basis of the de- 
cisions reported, are neither "notes" nor "refer- 
ences." 

6. The "notes and references" intended by the 
act do not embrace such original notes and ref- 
erences as the reporter may see fit, of his own 
accord, to superadd to what would otherwise be, 
in themselves, complete reports of the eases re- 
ported by him. 

7. As to what is covered by the word "refer- 
ences" in the act quere. 

8. In pursuance of law, the state reporter, the 
secretary of state and the comptroller of the 
state of New- York, contracted with L. that he 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



should, during the term of five years, publish the 
decisions of the court of appeals, and have the 
exclusive benefit of the copyright to be taken 
out in behalf of the state, of the notes and ref- 
erences and other matter furnished by the state 
reporter connected with such decisions, which con- 
tract was therein declared to be an assignment 
and transfer to L. of the copyright of the matter 
so published. The contract was made after the 
passage of said act of 1850. The reporter was a 
salaried oflScer, appointed by the state authorities, 
under laws which declared that he should have no 
pecuniary interest in his reports, but that they 
should be published by contract, and that it should 
not be lawful for the reporter, or any other per- 
son within the state, "to secure or obtain any 
copyright for said reports of judicial decisions," 
but that the sam^ might be published by any per- 
son. After said contract was made, tlie reporter 
prepared a volume of said reports, and the nec- 
essary steps to obtain a copyright for it under the 
acts of congress were taken in the name of the 
secretary of state of the state of New- York, in 
trust for said state. This volume was, during the 
five years, printed and published by L. under his 
contract. Subsequently, and during the five 
years, G. reprinted and published the volume: 
Held, on a motion by L. for a provisional injunc- 
tion, that he was entitled to sudi an injunction re- 
straining G. from publishing or selling any copies 
of the reports of cases argued and determined in 
said court, alreadj^ published or to be thereafter 
published by L. in pursuance of his contract, 
containing any of the head-notes or summary 
statements of points decided, or any foot-notea, 
copied or taken or colorably altered from any 
book so published by L. 

[Cited in Yuengling v. Schile, 12 Fed. 100; 

West Pub. Co. V. Lawyer's Co-operative Pub. 

Co., 64 Fed. 364.] 
[Cited in Nash v. Lathrop, 142 Mass. 39, 6 N. 

E. 563.] 

9, Considerations stated, in regard to the grant- 
ing of provisional injunctions. 

This was a motloii for a provisional in- 
jtmction, founded upon a biU and affidavits. 
The plaintifEs [Edwin C. Little and Oliver 
Scovill] claimed the exclusive right to print, 
publish and sell a book entitled "j.teports of 
Cases Argued and Determined in the Court 
of Appeals of the State of New- York, with 
Notes and References and an Index, by- 
George F. Comstock, Counsellor at Law, 
Vol. III." They alleged that this right had 
been violated by the defendants [Anthony 
Gould and others], and prayed an injunction 
to restrain its further infringement. The 
bill set forth that, in pursuance of an act of 
the legislature of the state of New York, 
passed May 12, 1847 (Laws 1847, p. 342, c. 
280, § 73), Mr. Comstock was duly appointed 
reporter of the decisions of the court of ap- 
peals, under the official denomination of 
"State Reporter," and that he immediately 
entered upon the execution of his office; that, 
on the 1st day of September, 1850, he pre- 
pared the volume in question, the contents 
whereof were summarily described in the 
bill; that, by the laws of the state of New 
York, the state reporter was constituted a 
public officer, and was entitled to a salary in 
full compensation for his services as such 
reporter; that the original manuscript mat- 
ter composed and written by him in virtue 
of his appointment, became the property of 
the people of the state of New York, and 
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that they were the legal assigns of Mr. 
Comstock of all such original manuscript; 
that, by the laws of the state of New Yort, 
the reports prepared by the state reporter 
were required to be published under his su- 
pervision, by coatract to be entered into by 
him, in conjunction with the secretary of 
state and the comptroller of the state of 
New York, with such person as should agree 
to publish and sell the reports on the most 
advantageous terms to the public, and at a 
price not exceeding three dollars for a vol- 
ume of five himdred pages, and to furnish 
to the secretary of state sixty-four copies of 
each volume of the reports, bound in leath- 
er; that, in pursuance of such law, on the 
29th day of April, 1850, a contract was en- 
tered into by Mr. Comstock, state reporter, 
Christopher Morgan, secretary of state, and 
Washington Himt, comptroller, with the 
plaintiffs, whereby it was agreed that the 
plaintiffs should, during the next ensuing 
five years, publish the decisions of the com-t 
of appeals, and have the exclusive benefit of 
the copyright to be taken out in behalf of the 
state, "of the notes and references and other 
matter furnished by the reporter connected 
with said decisions," which contract was 
therein declared to be "an assignment and 
transfer of the copyright of the matters so 
published" to the plaintiffs; and that the 
plaintiffs agreed to publish such decisions in 
the manner and on the terms required by 
law and specified in the contract, and to de- 
liver the number of copies required by law, 
and ten additional copies to the reporter, for 
exchanges, and that they would at all times 
keep the work on sale at a price not exceed- 
ing two dollars and fifty cents per copy. 
The plaintiffs further averred that, by an 
act of the legislature of the state of New- 
York, passed April 9th, 1850, it was provided 
that the copyright of any notes and refer- 
ences made by the state reporter to the re- 
ports of the judicial decisions of the court of 
appeals should be vested iu the secretary of 
state, for the benefit of the people of the 
state; that, on the 20th day of November, 
1850, a printed copy of the title of the book 
in question was deposited in the office of the 
clerk of the district court of the United 
States, according to law; that the plaintiffs, 
by virtue of their contract with the state, 
were vested with the sole rig-^ to publish 
the original matter composed by Mr. Com- 
stock and contained in the volume in ques- 
tion, and were entitled by law to be protect- 
ed in the enjoyment of that right; that, on 
the 21st day of November, 1850, and in pur- 
suance of their contract, the plaintiffs print- 
ed and published the work, and caused to be 
inserted and printed, on the proper page of 
each copy thereof, the words, "Entered, ac- 
cording to act of congress, in the year 1850, 
by Christopher Morgan, secretary of state, 
in trust for the state of New- York, in the 
clerk's office of the district court of the 
United States for the Northern district of 



New-York;" that, within three months from 
such publication, they delivered a copy there- 
of severally to the clerk of the district court, 
the librarian of the Smithsonian Institute 
and the librarian of the congress library; 
and that they had at all times kept, and 
still had on sale, a sufficient number of, cop- 
ies of the work for the use of the public, at 
the stipulated conti-act price; and that, with 
full knowledge of the facts set forth in the 
bill, and without the consent of the plain- 
tiffs, the defendants had caused the work 
to be printed and published, and had sold 
many copies, and had on hand many copies 
thereoL 

Accompanying the bill was an affidavit 
made by one of the plaintiffs, verifying an 
original letter thereto annexed, bearing date 
October 16th, 1850, and addressed to the gov- 
ernor and secretary of state of the state of 
New York, by the defendants, in which they 
avowed that they had commenced the print- 
ing, and were about to publish an edition of 
the work in question, describing it by its 
full titie. The letter concluded as follows: 
"This notice is given, to the end that you 
may resort to any legal measures for the 
purpose of restraining our action, which you 
may be advised to take; and, in case you 
omit so to do forthwith upon the receipt of 
this notice, we will give the same in evi- 
dence on any motion you may subsequentiy 
make for an injunction or other process 
against us." 

No formal answer had been put into the 
bill, but an affidavit sworn to by William 
Gould, one of the defendants, was read in 
opposition to the motion, in which it was 
stated that, after the sending of their letter 
to the governor and secretary of state, they 
proceeded with their enterprise therein men- 
tioned, and prosecuted the same in the city 
of Albany, where the plaintiffs and the state 
officers also resided, without being notified 
by either of any objection to the further 
prosecution of their undertaking; that the 
defendants were abundantiy able to pay 
many times the amount of any damages 
which coifid lawfully be awarded against 
them for the supposed injury complained of 
by the plaintiffs; that their books would fur- 
nish the ready means of ascertaining the 
number of copies of Comstock's Reports 
which they might sell; that the sale of their 
edition would be almost entirely defeated, 
and irreparable injury would be done to 
them, should an injunction be now allowed, 
while no damage not susceptible of ascer- 
tainment and compensation would accrue to 
the plaintiffs from the denial of an injunc- 
tion; that they were advised by their coun- 
sel and believed they should be able to show 
that Mr. Comstock was not lawfully ap- 
pointed state reporter, and that the people 
of the state of New York did not become his 
assigns; that the plaintiffs were not the 
legal assigns of the copyright of the book in 
question; that only a single number of the 



LITTLE (Case No. 8,394) 



[15 Fed. Cas. page 606] 



volume described in the bill had yet been 
published by the plaintiffs; that Christopher 
Morgan, secretary of state, was not the au- 
thor or the legal assign of the author of the 
work; that the defendants had acted in the 
premises in good faith, under the belief that 
they had the constitutional, legal and equi- 
table right to do what they had done; and 
that, as they were advised by their counsel 
and believed, they had a good and substan- 
tial defence on the merits to all the matters 
contained in the bill. 

John 0. Spencer, Nicholas Hill, Jr., and 
John K. Porter, for plaintiffs. 
Azor Taber and Otis Allen, for defendants. 

CONKIiING, District Judge. To maintain 
the denial by the defendants of the plaintiffs' 
title, their counsel rely mainly upon a pro- 
vision contained in the constitution of the 
state of New-York. 

By the constitution and laws of the Unit- 
ed States, authors are invested with the ex- 
clusive right and liberty, for a limited pe- 
riod, of printing, re-printing, publishing and 
vending their books; and this right is ex- 
tended to their executors, administrators 
and assigns. The right is held to belong to 
the reporters of judicial decisions in common 
with other authors, to the extent of their 
authorship in the composition of their works. 
It does not comprise the written opinions of 
the judges, because of these the reporter is 
not the author, and it has been said by the 
supreme court of the United States that the 
judges of that court cannot confer on the 
reporter of its decisions any copyright in the 
written opinions delivered by them. 

Under this well-known state of the law 
of the land, as declared in the constitution 
and statutes of the United States, and by 
the authoritative interpretations they had 
received, the people of the state of New- 
York saw fit, in 1846, by the 22d section of 
the 6th article of the constitution adopted in 
that year, to ordain as follows: "The legis- 
islature shall provide for the speedy publica- 
tion of all statute laws, and of such judicial 
decisions as it may deem expedient. And all 
laws and judicial decisions shall be free for 
publication by any person." According to 
the interpretation given by the counsel for 
the defendants to the second member of this 
section, its direct and sole design was, so 
far as judicial decisions are concerned, to 
secure to all persons the right to do precisely 
what the court is now called upon to re- 
strain the defendants from doing — the right 
to re-print and sell, ad libitum, any volume 
of reports published in pursuance of any 
law of the state enacted in obedience to the 
injunction contained in the first branch of 
this section. The counsel insist, therefore, 
that the act of April 9th, 1830, mentioned in 
the bill of complaint, purporting, to a limited 
extent, to invest the secretary of state, for 
the benefit of the people of the state, with 



the copyright of reports to be prepared by 
the state reporter, is unconstitutional and 
void. 

One of the answei's given to this objection 
is, that the expression "judicial decisions," 
occurring in the last member of this section 
of the constitution, does not admit of being 
restricted to the sense thus ascribed to it; 
but that the provision embraces, by its very 
terms, "all" judicial decisions, whether re- 
quired by law to be published or not, and 
would extend, therefore, to the reports which 
have been, and are likely to continue to be, 
published, of the decisions of other courts 
of the state of New York, as well as to the 
reports now in controversy. And it is right- 
ly argued that, if this is the true consti'uc- 
tion, and if it is ti-ue, also, that the absolute 
common right intended to be secured was 
that of re-printing reports prepared and pub- 
lished by others, it would follow that this 
provision of the constitution of the state of 
New York is repugnant to the constitution 
and laws of the United States, and, there- 
fore, void; for, it is undeniable that a state 
cannot in any form interfere in this respect 
with the rights of private persons. For this 
reason, unless this interpretation of the lan- 
guage of the state constitution is unavoida- 
ble, it ought to be rejected; and, after care- 
fully considering the ingenious argument of 
the counsel for the defendants, designed to 
show that the judicial decisions referred to 
in the last member of the section under con- 
sideration, are such only as shall be designat- 
ed by the legislature for publication in obe- 
dience to the first part of the section, I am 
of opinion that this proposition cannot be 
maintained. It is inconsistent with the 
phraseology actually used, and with the 
omission of words which, if such an inter- 
pretation had been intended, would naturally 
have been employed. The words "all judicial 
decisions" must be held to mean what they 
naturally import— not all such judicial de- 
cisions only as the legislature should direct 
to be published, which is what they do not* 
import. It follows, then, that if the license 
designed to be secured to all persons, extends 
to the re-printing of all reports prepared 
and published by others, notwithstanding a 
copyright may be asserted therein by the 
author, this provision is obnoxious to the ob- 
jection that it transcends the limits of state 
authority, and is, consequently, invalid. It is 
necessary, therefore, as already observed, to 
seek for it some other interpretation which, 
while consistent with the language of the 
provision, and with its spirit, so far as that 
can be discerned, shall be consistent also 
with the constitution and laws of the United 
States; and, in my judgment, there is no se- 
rious difficulty in finding such an interpreta- 
tion, although it may be no easy task to dis- 
cover the precise natui*e of the evil against 
which the provision was designed to guard. 

On looking into the proceedings of the con- 
vention, I observe that this section was pro- 
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posed by a membei*, after the adoption, on 
the same day, of a resolution to arrest all fur- 
ther debate on the article relating to the 
judiciary, and, having been decided by the 
president to fall within the scope of this 
resolution, the vote upon it was taken im- 
mediately, without explanation or debate, 
4ind it was adopted by a majority of twenty- 
seven. Its language is mandatoiy, and it is 
jiddressed to the legislature. It directs: (1.) 
That provision shall be made by law for the 
speedy publication of all statute laws, and 
■of such judicial decisions as the legislature 
may deem expedient; and (2.) that all laws 
4ind judicial decisions shall be free for pub- 
lication by any person. This last direction 
is obviously intended to promote and ex- 
tend the design of the first. This design was 
expressed -in the section as originally pro- 
jposed and adopted, by the addition, to what 
now stands as the first sentence, of the 
words, "so as to render the same easy of 
requisition by the people;" and then follow- 
ed, separated only by a semi-colon, the words 
which now stand as the second sentence. 
The words just quoted were expunged in the 
process of final revision, doubtless because 
they were seen to be wholly unnecessary, 
the object being too apparent to require 
■elucidation, and a period was substituted for 
the semi-colon. I have narrated the history 
of this section, not because it appears to me 
to shed much light upon the question under 
■consideration, but because it is relied on by 
the counsel for the defendants to support 
the Interpretation on which they insist. A 
■deliberate review of their argument on this 
jpoint has failed to convince me of its sound- 
ness. The just view of the subject appears 
to me to be this. The first part of the sec- 
tion having peremptorily enjoined the speedy 
publication of the more authoritative and 
important judicial decisions of which it most 
•concerned the public to be speedily apprised, 
the rest was left to private enterprise; but, 
lest some impediment should be thrown in 
the way, (not by the claim on the paxt of the 
4iuthor to copyright, which was beyond the 
power of the convention,) but by the legis- 
lature or the courts, or in some other way 
not easily divined, it was, by the second 
part of the section, ordained that no such 
restriction shoxild be imposed, and it was 
made the duty of the legislature, if neces- 
sary, to see that this should not be done. In 
other words, it was declaimed, not that when 
•one person had performed the labor of pre- 
paring, and incuri'ed the expense of print- 
ing from manuscript, a volume of reports, 
-any other person should be at liberty, in 
spite of the author or his assignee, to inter- 
•cept and appropriate, or destroj', the just 
rewards of the enterprise, by rapaciously 
:sei!5ing upon the book and re-printing it, but 
that the right to engage in such original en- 
terprises should remain common to all. As- 
suming this, as I feel warranted in doing, to 
.be the just interpretation of this constitution- 



al provision, I dismiss it from further consid- 
eration. 

But it is further objected by the counsel for 
the defendants, that, conceding the validity 
of tlie act of April 9th, 1850, in virtue of 
which the copyright of the book in question 
is claimed by the plaintiffs, still the defend- 
ants are not chargeable with any infringe- 
ment of this right, because, as they argue, 
the book does not contain any thing which 
can properly be denominated "notes or refer- 
ences," to which alone a copyright in behalf 
of the people of the state of New-York is as- 
serted by the act. The answer given to this 
objection by the learned counsel for the plain- 
tiffs is, that the prohibition contained in this 
act against the securing or taking by any per- 
son of a copyright for the reports of cases 
decided by the court of appeals, with the ex- 
ception therein mentioned, is in conflict with 
the provisions of the constitution and laws of 
the United States securing, absolutely, to au- 
thors and their assignees, the exclusive right 
to the fruits of their intellectual labors. But 
to this it may be replied, that Mr. Comstock 
having consented to accept and hold his of- 
fice, and to prepare the book in question for 
the press, under a law of the state expressly 
declaring that he should have no pecuniary 
interest in the work, and that no copyright 
should be taken therefor, except to a limited 
extent by the secretary of state, for the ben- 
efit of the people of the state, must be consid- 
ered as having surrendered his rights as au- 
thor, and was incompetent to confer them on 
another; or, it may be said— which, however, 
would be little else than the assertion of the 
same principle in a different form— that the 
rights and disabilities of his office being pre- 
scribed by law, are to be regarded as condi- 
tions of the tenure by which it was held, 
which were binding upon him, and which a 
court of justice ought not to aid him in vio- 
lating. But it is to be further observed, that 
the enjoyment of the right in question is by 
law made to depend, except in the case of 
an unpublished manuscript, upon the condi- 
tion of taking certain steps demonstrative of 
the author's intention to insist upon his rights 
in this respect, and adapted to convey notice 
to all others of such intention, and that, if he 
omits this precaution, he is to be deemed to 
have abandoned his claim to protection. 
Now, in the present case, the author has not 
complied with this condition. It is said, in- 
deed, that Mr. Morgan is the assignee of the 
rights of the author, and, as such, has taken 
the required measures for their security. But 
Mr. Morgan acted, throughout, in a fiduciaiy 
and representative character, as the agent of 
the people of the state of New York, and in 
execution of a trust imposed upon him by 
law. And it thence follows, I think, that he 
could not in that character acquire, and that 
he was therefore incompetent to convej'^ to the 
plaintiffs, any rights cognizable in a judicial 
tribunal, except those of which, according to 
the terms of the laws under which he acted, 
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lie was to become the recipient To this ex- 
tent, however, it may be assumed, as I do 
not understand it to be denied, that he might 
lawfully act, and that his acts ought .to be 
held valid and effectual by this court, pro- 
vided the laws under which he acted are, as 
I hold them to be, not inconsistent with the 
constitution of the state of New York. It 
becomes necessaiy, therefore, in the next 
place, to ascei-tain the limits of the authority 
vested in the secretary of state, in trust for 
the people, by the act of April 9th, 1850; and, 
for this purpose, before proceeding to notice 
more particularly the provisions of this act, 
I propose to advert to some antecedent enact- 
ments relating to the subject. 

At the session of the legislature next after 
the adoption of the constitution, an act was 
passed providing for the appointment, by the 
governor and lieutenant-governor, of a report- 
er of the decisions of the court of appeals, to 
be denominated "State Reporter," who should 
hold his office for three years, unless sooner 
removed by the concurrent vote of both 
branches of the legislature. This act (Act 
May 12, 1847, c. 280, §§ 73, 74) contauis the 
following enactment: "The reporter shall 
have no pecuniary interest in such reports, 
but they shall be published by the secretary 
of state, under the supervision of the re- 
porter, by contract to be entered into, pursu- 
ant to the provisions of the act, entitled *An 
act in relation to the public printing,' passed 
March 5, 1846. Such contract shall be made 
with the person who, in addition to furnish- 
ing the said secretary sixty-four copies of 
each volume of said repoits, bound in leather, 
as soon as may be after the same is prepared, 
shall agree to publish and to sell them at the 
lowest price by the number and volume, ac- 
cording to the pages therein contained; such 
reports shall be published in numbers every 
second month. And the I'eporter shall pre- 
pare for each volume such digests and tables 
of contents as are usually prepared for sim- 
ilar reports. If the reporter shall neglect to 
discharge his duty faithfully, it shall be the 
duty of the said court to report that fact to 
the legislature, to the end that he may be re- 
moved from office. The reporter shall not 
practise as an attorney, counsellor or solicitor 
in any court." Of the copies to be delivered 
to the secretary of state, the act requires one 
copy to be by him delivered to the clerk of 
each county of the state. It was under this 
act that Mr. Oomstock, as alleged in the bill, 
was on the 27th day of December, 1847, ap- 
pointed state reporter. By another act, 
passed on the same day, the salary of this 
officer had been fixed at the sum of §2,000 
[Laws N. Y. 1847, p. 312]. 

By an amendatory act passed April 11th, 
1848, the mode of appointing the state re- 
porter was changed by the association of the 
attorney-general with the governor and lieu- 
tenant-governor for that purpose, and it was 
again enacted that the reporter should "have 
no pecuniary interest" in the reports to be 



prepared by him as such reporter, but that 
the same should "be published under the su- 
pervision of the reporter, by contract to be 
entered into by the reporter, secretary of 
state and comptroller, with the person or per- 
sons who, in addition to furnishing the said 
secretary of state with sixty-four copies of 
each volume, shall agree to publish and sell 
the said reports on terms the most advanta- 
geous to the public, and at a rate not exceed- 
ing the price of three dollars for a volume of 
five hundred pages, regard being had to the 
proper execution of the work." The 3d sec- 
tion of this act is as follows: "§ 3. It shall 
not be lawful for the reporter, or any other 
person within this state, to secure or obtain 
any copyright for said reports, notes or refer- 
ences, but the same may be published by any 
persons." It may not be amiss here also to 
recite the remaining provisions of this act. 
They are contained in the 4th section, and are 
as follows: "As often as the reporter shall 
have prepared for publication sufficient of 
the said reports, with notes and references, to 
constitute two hundred and fifty pages of the 
usual size of law reports, he shall cause the 
same to be published hi pamphlet form, with 
such headings as will appear in the bound 
volumes, and shall furnish a copy thereof to 
each county clerk's office at the expense of 
the state, and keep the same on sale at con- 
tract prices for all persons wno may want to 
purchase; such printing to be done by the 
person who shall contract to publish the re- 
ports under this act, at and in proportion to 
the prices stipulated in his contract" Act 
April 11, 1848, e. 224. 

The only remaining enactments which it is 
necessary to notice, are contained in an act 
to amend that last cited, the third section of 
which is thereby declared to be amended so 
as to read as follows: "§ 3. It shall not be 
lawful for the reporter, or any other person 
within this state, to secure or obtain any 
copyright for said reports of the judicial deci- 
sions of the court of appeals, but the same 
may be published by any person." The act 
further provides: "§ 2. The copyright of any 
notes or references made by the state report- 
er to any of said reports shall be vested in 
the secretary of state, for the benefit of the 
people of this state." Act April 9, 1850, c. 
245. 

Now, the question is whether, according to 
the proper construction of the words, "any 
notes or references made by the state report- 
er to any of said reports," contained in the 
last mentioned act, these words comprise any, 
and, if so, what portion or portions of the vol- 
ume in controversy. The counsel for the de- 
fendants strenuously insist they are referable 
exclusively to such original notes or refer- 
ences as the state reporter might see fit, of 
his own accord, to superadd to what would 
otherwise be in themselves complete reports 
of the eases by him reported; and the exam- 
ple of the late Mr. Justice Cowen, while re- 
porter to the supreme court of the state of 
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New-York, to whom the profession were so 
much indebted for the learned essays with 
which his great industry and love of juris- 
prudence impelled him to accompany his re- 
ports, is adduced as an example. 

The words "notes or references," as we 
have seen, first occur in the act of April 11, 
1848, 'c. 224. By the 3d section of that act, 
the state reporter and all other persons are 
expressly forbidden "to secure or obtain any 
copyright for said reports, notes or refer- 
ences;" and the 4th section directs the im- 
mediate publication of the reports, from 
time to time, as often as "the said reports, 
with notes and references," shall be suffi- 
cient to make two hundred and fifty pages. 
Now, it is to be observed, that the words in 
question, in the sense in which they are un- 
derstood by the counsel for the defendants. 
Import nothing that has ever been supposed 
to pertain to the business of reporting judi- 
cial decisions, and nothing, therefore, which 
a reporter has ever done except at his own 
option merely. It is what few reporters 
have in fact done to any considerable extent, 
and what others have altogether omitted. 
There is nothing in either of the statutes 
relative to the subject, expressive of any de- 
sign to exact this Mud of labor of the re- 
porter, and nothing in any other part of 
them indicative of any expectation that he 
would engage in it. It was what the state 
reporter might, perhaps, lawfully do, to a 
moderate extent, if he should see fit, but 
what he certainly was at liberty to omit at 
his pleasure, and what it could not therefore 
reasonably be assumed he was likely to un- 
dertake. It was what, if he should perform 
it, would be the fruits of his extraordinary 
labor, and that to the pecuniary profits of 
which, therefore, he would in justice be ex- 
clusively entitled. Without stopping, then, 
to inquire whether the legislature had the 
power, is it probable that it entertained the 
design to deprive him of the reward due to 
his enterprise and learning? And, having 
done this by the prohibition contained in the 
3d section .of the act, is it probable that it 
would have been assumed, as it seems to 
have been done in the next succeeding sec- 
tion, that the reporter would nevertheless 
gratuitouslyaccompanyhis reportswith such 
notes or references? I am of opinion that 
these questions must be answered in the 
negative; and, unless the words in question 
are to receive a different interpretation in 
the act of April 9th, 1850, which, to the ex- 
tent of its provisions, must govern the rights 
of the plaintiffs, so far as they depend on 
state legislation, it follows that the rights 
with which the act invests the secretary of 
state, are not restricted to the narrow limits 
insisted on by the counsel for the defend- 
ants. The two acts being in pari materia, 
the presumption is sti-ong that the words 
"notes or references" were not designed to 
be used in different senses. But, in truth, 
the interpretation which they appear to me, 
15FED.0AS.— 39 



as I have already stated, to require in the 
act of 1848, is fortified, in its application to 
them, in the act of 1850. This act declares, 
that the copyright of any notes or refer- 
ences made, &e., shall be vested in the sec- 
retary of state, for the benefit of the people. 
Now, bearing in mind the nature of the 
notes or references of which the words of 
the act are supposed by the defendants' 
counsel to be descriptive, and the improba- 
bility that the reporter would even take the 
trouble to make them at all, is it to be im- 
agined that the legislature thought it worth 
while, to say nothing of the injustice of do- 
ing so, solemnly to claim them as the prop- 
erty of the state? I think not; and it fol- 
lows, therefore, that these words were in- 
tended to designate some portion or portions 
of the reports, constituting an essential in- 
gredient of their integral composition, and 
which the state reporter, as such, was there- 
fore bound to supply. The next question, 
then, is— what part or parts of the reports 
are to be considered as comprised by thesp 
words? And herein lies the chief difficulty 
of determining their true interpretation. ^ 

The word "note" has many significations. 
Among the fifteen definitions given of it by 
"Webster, the greatest lexicographer of the 
English language that has yet appeared, the 
twelfth is this: "Annotation; commentary; 
as the notes in Scott's Bible; to write notes 
on Homer." This is the definition insisted 
on by the defendants' counsel, but which, 
for the 'reasons already assigned, I hold to 
be inadmissible. The third definition given 
by Dr. Webster is this: "A short remark; a 
passage or explanation in the margin of a 
book;" and his fourth definition is this: "A 
minute, memorandum or short writing, in- 
tended to assist the memory." These are 
all the definitions which it is pertinent to 
notice, and the two last mentioned furnish, 
in my opinion, the proper guide in determin- 
ing the scope of the word "note" in the stat- 
ute. That it comprises the summary of the 
points decided by the court, which immedi- 
ately follows the title of the suit in each 
case reported, and the foot-notes, in the vol- 
ume in question, is indubitable. Does it em- 
brace, also, the arguments of counsel? The 
process by which this portion of the report 
of a case is prepared, is well known. The 
arguments are unwritten, and addressed to 
the court ore tenus, and a minute or memo- 
randum, or short writing, intended to assist 
the memory of the reporter, is made by him 
at the time, from which he constructs the 
arguments which ultimately appear as one 
of the constituent elements of his report. I 
am of opinion, therefore, that they ought to 
be adjudged to fall within the scope of the 
expression, "any notes made by the report- 
er." The only remaining portions of the 
matter contained in the book in question, 
(which I undCTstand to be, in fact, the first 
part of volume 3 of Comstoek's Reports, this 
being all that I have seen, and all that the 
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defendants in their affidavit admit to have 
been published,) that are susceptible of be- 
ing made the subject of copyright, even in- 
dependently of the state law, are the ab- 
stracts of the pleadings and statements of 
facts, which form the basis of the decisions 
reported. These can, in no proper sense, be 
denominated "notes," nor am I able to per- 
ceive that they fall under the denomination 
of "references." If the book contains any- 
thing embraced by this latter word, it is the 
table of contents, entitled "cases reported," 
which consists of the titles of the suits com- 
prised in the book, with references to the 
several particular pages where the cases are 
to be severally found. This constitutes but 
a very inconsiderable portion of the work; 
and, as it would be inapplicable to a re- 
print, unless its pages corresponded exactly 
with those of the original, I j)resume it has 
not been appropriated by the defendants, 
though 1 have not seen their book. 

It appearing, from this review of the 
course of state legislation, that a copyright 
in the work in dispute was reserved to the 
people of the state, and the authority to se- 
cure it for their benefit vested in Mr. Mor- 
gan, the next question for consideration is, 
whether, in virtue of the contract with the 
plaintiffs, set forth in their bill of complaint, 
they obtained such a title to the subject of 
the controversy as is requisite to enable 
them to maintain their suit. 

In some of the English cases to which I 
am referred, it is said that, to entitle^a plain- 
tiff to an injunction, in a case of this nature, 
he must establish a valid legal title to the 
copyright. Undoubtedly, when he relies up- 
on a legal title, he is bound to set it forth, 
and it must appear to be at least prima facie 
valid. But, it has also been held, that there 
are eases in which an equitable title is suffi- 
cient to entitle its possessor to protection in 
this form. In the present case, an agree- 
ment has been entered into between the 
plaintiffs and ceitain officers of the state, 
designated by law for that purpose, the au- 
thor of the work in question and the secre- 
tary of state being of the number, by which 
it is stipulated that, upon the terms therein 
mentioned, the plaintiffs shall have the ex- 
elusive right to the publication of the deci- 
sions of the court of appeals, and to the ben- 
efit of the copyright to be taken out in be- 
half of the state therefor, during the period 
of five years. By an act of the legislature 
then recently passed, it was declared that 
the copyright of certain specified portions of 
the reports of such decisions should be vest- 
ed in the secretary of state, for the benefit 
of the people of the state. With respect 
to the particular manner in which this 
right should be made advantageous to the 
people, the act was not. explicit. This was 
left, therefore, measurably, to the discretion 
of the secretary. He and his associates 
were, however, expressly required by law to 
see that the reports were speedily published 



and exposed to sale at a price not exceeding 
three dollars per volume. Perhaps they 
would have been authorized to contract for 
their publication and sale at that price, on 
condition that the publisher would pay a cer- 
tain sum to the state for the privilege, pro- 
vided a suitable person could have been 
found willing to become a party to Such a 
contract. But they saw fit, and in strict ac- 
cordance with the policy adopted by the leg- 
islature, of providing a sufficient supply of 
the reports at moderate prices, so to use the 
copyright as to make it conducive to that 
end, by offering to confer the emoluments 
arising therefrom, for a portion of the pe- 
riod during which it was to continue, on the 
publisher who would agree to furnish the 
required supply of the reports at the lowest 
prices. The plaintiffs having, as it is to be 
presumed, offered the most favorable terms, 
the contract was made with them, they stip- 
ulating to publish and sell the reports at the 
very low rate of two dollars and fifty cents 
for a volume of five hundred pages. 

It is objected, that this contract was enter- 
ed into before the book in controversy was 
prepared for the press. But, from the na- 
ture of the ease, this could not have been 
otherwise without incurring delays subver- 
sive of the policy of the laws under which 
the agents of the state were acting. It 
seems clear, therefore, without pursuing the 
subject further, that these gentlemen, in en- 
tering into this contract, acted in strict ac- 
cordance with the laws of the state, and 
that the plaintiffs are justly entitled to all 
the benefits arising from it which the state 
could confer. If it is not valid and effectual 
to the extent contended for by the plaintiffs, 
it is altogether nugatory, and the plaintiffs 
must seek redress, not from a judicial tri- 
bunal, for the violation of their copyright, 
but from the state, for the breach of its 
plighted faith. It is true they are not the 
assignees of the entire privilege reserved by 
the state, of asserting a copyright to the vol- 
umes of the reports to be prepared by the 
state reporter, as they shall be successively 
issued from the press, through all future 
time; but, to the beneficial interest in the 
copyright of the volumes to be published 
during the stipulated term of five years, it 
was designed to give them a perfect title. 
So far as this could be done by the supreme 
authority of the state, it has been done; and 
I am not aware of any grounds on which I 
should be warranted in deciding that it has 
not been done effectually. If it has not 
been, it must be because the subject is not 
in its nature susceptible of municipal regula- 
tion. But, in the compact between the state 
and the state reporter, by which the latter 
relinquishes and the former assumes the 
copyright in the reports, I can discern noth- 
ing inconsistent with the constitution and 
laws of the United States. It may be re- 
garded as an assignment by operation of 
law. Can it be successfully contended, 
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that the exclusive right guaranteed by the 
laws of the Union has in this instance be- 
come extinct? If not, it must have vested 
in the state, and passed temporarily to the 
plaintiffs, who alone, at the present time, are 
competent to enforce it. Assuming this to 
be so, I think it follows that the plaintiffs 
have shown themselves to be in possession 
of a title to the worlc in question, of which 
this court is bound to take cognizance. In- 
deed, there is no want of precedent in our 
own courts on this point, if it were neces- 
sary to invoke it. Thus, in the case of Fol- 
som-T- Marsh [Case No. 4,901], which was a 
bill in equity to restrain the infringement of 
Dr. Sparks' copyright in the writings of 
Washington, the interest claimed by the 
plaintiffs was described in the bill to consist 
in their having "assumed a part of the risk 
and responsibility of publishing the said 
work;" and the suit was maintained, and a 
perpetual injunction awarded. 
"Vender this view of IJie substantial merits 
of the controversy, it remains only to de- 
termine whether an injunction ought to be 
withheld for the reasons so earnestly ad- 
dressed by the learned counsel for the" de- 
fendants to the discretion of the court. It 
certainly must be conceded that the case in- 
volves questions by no means entirely free 
from obscurity and doubt; and if, as the 
counsel seem to suppose, this ingredient of 
itself always constitutes a conclusive objec- 
tion to the grant of a provisional injunction 
to restrain an alleged piracy of a copyright, 
the only duty which would remain to me, 
after making this concession, would be the 
simple denial of the motion. But it is for 
the express purpose of resolving doubts with 
respect to the rights and responsibilities of 
parties, that courts are instituted; and, even 
on a motion of this nature, it is not every 
kind or degree of doubt that will absolve a 
judge from the responsibility of deciding 
questions presented for his consideration, 
much less from the labor of investigation 
and reflection. It must, at least, be a seri- 
ous doubt, which remains after the faithful 
application of his faculties to its solution. 
If it were otherwise, this form of redress 
would be illusory- ^Doubts affecting a plain- 
tiff's title may arise either from uncertainty 
with respect to the facts, or ■flrith respect to 
the law on which the titld depends. In the 
present case, I do not understand that there 
is any dispute concerning the facts— certain- 
ly none respecting which there is any prob- 
ability, not to say possiliility, that any con- 
flicting evidence could be adduced.^^ There is 
nothing, therefore, which it would beproper 
to submit to the decision of a jury. The 
questions on which the rights of the parties 
depend are questions of law, arising mainly 
out of certain provisions contained in the 
constitution and statutes of the state of 
New York, and these questions the court is 
bound, at some stage of the controversy, to 
decide. But it is objected that they are new, 



never having been settled by acquiescence, 
or by the adjudication of any court. \ An in- 
junction in a case of this kind, it ite said, 
has never been granted in England without 
a trial at law; and it is broadly intimated 
that to do it in this case would be iniquitous. 
It would, it is argued, be to prejudge the 
case, to decide it, and to award execution 
before trial. These are giuve objections, 
and, if well founded, certainly ought to be held 
to be decisive. But it is because these ques- 
tions have never before been judicially de- 
termined, that they are now before this court 
for decision; and, with .respect to the prac- 
tice of English courts of chancery, of send- 
ing pru^e questions of law to be settied in 
a suit at law, the adoption of this . practice 
by the circuit courts of the United States 
would, for obvious reasons, be an absurdity. 
As to the assertion that, to allow an in- 
junction now, would be to decide the qause 
without a trial, it is proper to remind the 
counsel that the case has already been elab- 
orately argued; and it is easy to see that 
its legal features are not likely to be essen- 
tially changed by "the substitution of a for- 
mal answer for the affidavit of one of the 
defendants. The parties, therefore, have al- 
ready had a trial of the only kind they ever 
can have wjiile the question is not, as it 
would be on a final hearing, whether the 
defendauts should be perpetually enjoined, 
but whether this shall be done temporarily, 
leaving them at liberty, if they see flt, to 
re-argue the case on' a final hearing. ■ 

If any additional reasons were wanting 
why I should not hold, myself at liberty fas- 
tidiously to decline the responsibility of giv- 
ing effect to the conclusions at which I have, 
however doubtingly, arrived, by granting an 
injunction, 'such reasons might easily be 
found in the derberits of the defendants. 
There can be no injustice in assuming that 
they have acted with full knowledge of all 
the facts detailed in the bill of complaint. 
Their extraordinary letter, already mention- 
ed, shows this. They are chargeable, there- 
fore, not only with a wilful and apparentiy 
very discreditable encroachment upon the 
rights of the plaintiffs, but with openly ar- 
raying themselves against the supreme au- 
thority of the state. Thero, may possibly be 
circumstances, growing out of a spirit of 
rivalry between the parties, affording some 
palliation for conduct apparently so unjust 
and audacious; but of this I know nothing, 
and it may at least be safely assumed that 
. they can furnish no shadow of justification to 
the defendants. 

I am of opinion, therefore, that the plain- 
tiffs are entitied to an injunction, restrain- 
ing the defendants, their agents, servants 
and workmen, until the further order of the 
court, from further printing, publishing, sell- 
ing, or otherwise disposing of any copy or 
copies of the reports of ^ases argued and 
determined in the court of appeals of the 
state of New-York, already published or to 
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be hereafter published by the plaintiffs in 
pursuance of their contract with the state 
set forth in their bill, containing any of the 
head-notes or summary statements of points 
decided, or any arguments of counsel, or any 
foot-notes, copied, taken or colorably alter- 
ed from any tiook so published by the plain- 
tiffs. 

[A subsequent motion, after answer, to dis- 
solve the provisional injunction was denied. 
Case No. 8,395.] 
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LITTLE et al. v. GOULD et al. 

[2 Blatchf. 362.] i 

Circuit Court, N. D. New York. April 2, 1852. 

Copyright— Court Decisions — State Reporter 

— ^Notes and References — Assignment 

OF Copyright. 

1. The state reporter, Mr. Oomstock, by whom 
uie third volume of Comstock's Reports of Oases 
Argued and Determined in the Court of Appeals 
of the State of New- York was prepared, was the 
author of that volume, within the copyright act 
of February 3, 1831 (4 Stat. 436). 

2. Under the acts of the legislature of New- 
York of April 11, 1848, and April 9, 1850, in re- 
lation to the reports of the decisions of the court 
of _ appeals, the interest of the reporter in said 
third volume, as an author, passed to the sec- 
retary of state, in trust for the benefit of the 
state, and it was competent for that officer to 
take out a copyright for the volume under said 
act of February 3, 1831. 

[Cited in Lawrence v. Dana, Case No. 8,136; 
Hanson v. Jaccard Jewelry Co., 32 Fed. 

3. The words, "any notes or references," in the 
act of April 9, 1850, embrace the head-notes and 
marginal-notes of the reporter, together with the 
arguments of counsel and the cases cited therein. 

[Cited in Banks v. Manchester, 23 Fed. 145.] 

4. Where, under «aid acts of the legislature of 
New- York, a contract was entered into by the 
state officers with A., to publish the volumes 
which should be prepared by the reporter, and the 
contract declared that it was intended to operate 
as an assignment of the copyright: Held, that 
A, was, as assignee of the copyright, entitled to a 
remedy by injunction for its infringement. 

[Cited in Yuengling v. Sehile, 12 Fed. 106.] 

5. A.'s right was not affected by the provision 
in the 22d section of the 6th article of the consti- 
tution of New York, that all "judicial decisions 
shall be free for publication by any person." 

[Bill in equity by Edwin O. Little and Oli- 
ver Scovill against Anthony Goidd and others.] 
This was a motion, after answer, to dissolve 
the provisional injunction granted in this 
case [Case No. 8,394]. 

NELSON, Circuit Justice. This is a motion 
to dissolve an injunction heretofore issued 
against the defaidants, restraining them from 
publishing or selling the third volume of 
Comstock's Reports of Cases Argued and De- 
termined in the Court of Appeals of the State 
of New York. The plaintiffs claim to be the 
proprietors of the copyi-ight of this work, as 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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assignees of the state, and, as such, to be en- 
titled to the esdusive privilege of printing, 
publishing and vending the same. The in- 
junction was originally granted on this ground, 
and the same is now urged against the mo- 
tion to dissolve it. which is made after the 
coming in of the answer. 

The act of congress passed February 3, 1831 
(4 Stat. 436), confers the proprietorship of a 
book upon any citizen of the United States, 
or resident therein, who shall be its author, 
and who shall have complied with the req- 
uisites of the act, and upon the executors, 
administi-ators or legal assigns of such -per- 
son. This act was pasted in pursuance of the 
eighth clause of the eighth section of the 
first article of the constitution of the United 
States, which declares that congress shall 
have power "to promote the progress of sci- 
ence and useful arts, by securing, for limited 
times, to authors and inventors, the exclusive 
right to their respective writings and dis- 
coveries." The simple question, therefore, up- 
on this motion is, whether or not the plain- 
tiffs have made out a title to the copyright 
of the volume in question, as assignees of the 
same. If they have, the injunction should 
be retained; otherwise, not. 

That Mr. Comstock, the reporter, is the au- 
thor of the book, within the meaning of the 
act of congress, is a matter not to be contro- 
verted. It was conceded throughout the case 
of Wheaton v. Peters, 8 Pet. [33 U, S.] 591, 
that Mr. "Wheaton was entitled to the copy- 
right of his Reports, as author; and the only 
question was, whether he had secured the 
right by a compliance with the requisites of 
the statute. A majority of the court, enter- 
taining doubts upon this question, as the facts 
appeared before them in the record, remanded 
the cause, with directions to the court below 
to inquire whether or not these pre-requisites, 
as determined in that case, had been com- 
plied with. The only exception to this view 
was in respect to that part of the work which 
embraced the ■written opinions of the judges. 
They were regarded as having become the 
property of the public, and, therefore, as not 
the subject of a copyright. 

The copyright of the work In question was 
taken out not by Mr. Comstock, the author, 
but by Christopher Morgan, secretary of the 
state, claiming to have become the assignee 
of the author, in trust for the state. A print- 
ed copy of the title was deposited in the office 
of the derk of the disti*iet court, on tlie 20th 
of November, 1850, in pursuance of the act 
of congress; and, within three months after 
the publication of the book, copies were de- 
posited with the derk, with the librarian of 
the Smithsonian Institute, and with the libra- 
rian of the congi-ess library. 

By an act of the legislature of the state of 
New-York, passed April 11, 1848 (Laws 1848, 
c. 224, p. 335), amending a previous act on 
the subject, it was provided, among other 
things, that the reporter of the decisions of 
the court of appeals should have no pecuniary 
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interest in the reports, and tliat tlie same 
should be published under his supervision, by 
contract to be entered into by the reporter, 
the secretary of state and the comptroller, 
with the person or persons who, in addition 
to furnishing the secretary of state with sixty- 
four copies of each volume, should agree to 
publish and sell the same to the public at a 
price not exceeding three dollars per volume. 
This act also provided (section 3) that it 
should not be lawful for the reporter or any 
other person within the state to obtain a copy- 
right for the said reports, notes or references, 
but that the same might be published by any 
persons. By an act passed April 9, 1850 
(Laws 1850, c. 245, p. 479), this section was 
amended so as to read as follows: "It shall 
not be lawful for the reporter, or any other 
person within this state, to secure or obtain 
any copyright for said reports of the judicial 
decisions of the coiurt of appeals, but the same 
may be published by any person;" and the 
following section Was added: "The copyright 
of any notes or references made by the state 
reporter to any of said reports shall be vested 
in the secretary of state, for the benefit of 
the people of this state." The reporter was 
made a state-officer, with an annual salary 
as a compensation for his services. 

On the 20th of April, 1850, the reporter, the 
secretary of state and the comptroller, in pur- 
suance of the act of the legislature, already 
referred to, entered into a contract with the 
plauitiffs for the publication of the reports 
for the term of five years, and also for the 
exclusive benefit to them of the copyright of 
tlie same to be taken out on behalf of the 
state, and the said contract was declared to 
be intended to operate as an assignment and 
transfer of the copyright In pursuance of 
this agi-eement, and since the taking out of 
the copyright of the work by the secretary 
of state, the pTaintifCs have entered upon the 
printing and publication of the volume of re- 
poi-ts in question, have published the same, 
and have put copies of it on sale at a price 
not exceeding two dollars and fifty cents each. 

Upon this state of the case, I am of opin- 
ion that the interest of the reporter in this 
thu-d volume of his reports, as an author, 
passed to the sea'etary of state, in trust for 
the benefit of the state, and that it was com- 
petent for that officer to take out the copy- 
right in pursuance of the provisions of the 
act of congress of 1831, securing to the state 
the exclusive right of proprietorship in the 
work. The reporter must be deemed to have 
accepted the terms and conditions of the acts 
of the legislature of April 11, 1848, and April 
9, 1830, the effect of which was to vest the 
interest in the state, he receiving a compensa- 
tion for his labors by way of annual salary. 

It has been argued, by the counsel for the 
defendants, that the copyright in this case is 
void, on the ground that no authority is given 
by the act of congress of 1831 for taking out 
the copyright in the name of a trustee, for 
the benefit of another. But, it may be an- 
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swered, that there is nothing in the act for- 
bidding it. The party to whom the assign- 
ment is made, whether for the benefit of an- 
other or not, holds the legal interest in the 
work, as assignee of the author, and comes, 
therefore, within the very words of the law 
entitling him to the copyright. Whether a 
thhrd person has an equitable interest in the 
work, derived from the author or from the 
legal assignment, is a question between those 
parties, in respect to which I do not see that 
the public interest or policy is at aU concerned. 
The comls wiU take care of those equitable 
interests. The legal assignee of the author is 
competent to take out the copyright, and the 
secretary of state must be regarded as stand- 
ing in this position, under the act of the legis- 
lature of April 9, 1850. 

It has also been argued, that the act of 
1850 did not vest in the secretary of state 
the right of the author of the Reports to its 
fullest extent, but only his interest in any 
notes and references made by him to the re- 
ports, thereby excluding the reports them- 
selves, as understood in the ordinary accepta- 
tion of that term, with head-notes and argu- 
ments of counsel. There is certainly much 
force in this argument, and, In my judgment, 
it presents the only real difficulty in the case. 
But, on looking at the com-se of the legisla- 
tion of the state on this subject, (there have 
been three acts passed in relation to it,) I 
have come to the conclusion that the phrase 
"any notes or references," in the connection 
in which it is found, may be fairly construed 
as embracing the head-notes and marginal 
notes of the reporter, together with the argu- 
ments of counsel and the cases cited therein. 

The tliird section of the act of April 11, 
1848, prohibited the reporter, or any other 
person within the state, from obtaining a 
copyright of the reports, notes or references, 
and declared that the same might be publish- 
ed by any person. Tliis provision was absurd 
enough in connection with the system pre- 
scribed in the same act for the publication 
of the reports, which made it the duty of cer- 
tain public officers to contracj:' f or the print- 
ing and publishing with the^person who, in 
addition to furnishing the/^tate with sixty- 
four copies of each volunie, would agree to 
sell the volumes most a(ivantageously to the 
public, and at a rate not exceeding the price 
of three dollars per volume. The idea of ob- 
taining such a contract from a person to 
whom the benefit of a copyright was denied, 
is at least remarkable, for the third section 
covered the whole groimd. Any person could 
republish the volume, with all the notes and 
references, as soon as it came from the hands 
of the reporter. 

The act of April 9, 1850, was designed to 
correct this oversight. That prohibits a copy- 
right for the reports of the judicial decisions 
of the courts of appeal, and allows the same 
to be published by any person. But it vests 
the copyright of any notes or references made 
by the reporter to said reports, in the secre- 
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tary of state, for the benefit of the people of 
the state, thus securing to the state the labors 
of the reporter, which he might otherwise 
have secured to himself under the copyright 
act, as the author. 

To construe the amendment made by the act 
of 1850 as simply securing a copyright for any 
annotations or foot-notes the reporter might 
choose to make, in the course of reporting the 
decisions, such as are common in the nine 
volumes of the reports of the supreme court 
of this state by the late learned and laborious 
Judge Cowen, and nothing more, would leave 
the act of 1850, in respect to the system of re- 
porting, with very little if any advantage 
over that of 1848. For, whether there would 
beannotations or foot-notes by the reporter, ac- 
companying the volumes, or not, would depend 
not upon any obligation or duty on his part 
but upon his mere discretion or convenience. 
Besides, these notes are incidental matters, 
and, although frequently valuable, constitute 
no part of the repoils of the decisions of the 
courts. Hence, securing the copyright of 
them to the state would have been of trifling 
importance, by way of enabling the public 
officers to contract for the printing and pub- 
lication of the volumes of reports agreeably 
to the terms and requirements of the statute. 

The legislature of 1850 saw the error into 
which that of 1848 fell in attempting to pro- 
vide for a cheap publication of the reports, 
and designed to correct it, and have accom- 
plished their purpose, if the view 1 have 
taken of the act of 1850 is well founded. But, 
if the coimsel for the defendants is right in 
his construction, they have utterly failed to 
accomplish it, and have left the system of re- 
porting as impracticable and absurd as they 
found it For, according to that consti-uc- 
tion, the whole amount of the amendment or 
altei-ation is to enable the public officers to 
secure to the publishers the exclusive right 
to the annotations or foot-notes, if any, made 
by the reporter, leaving the volumes of re- 
ports, with the head-notes, arguments of coun- 
sel, &c., free to a re-publication by any person. 
I do not think that the language used in the 
act although it is obscure and not well chosen 
to express the intent of the legislatm-e, neces- 
sarily leads to such a construction. If not, 
such a construction should certainly not be 
admitted. 

I have not deemed it necessary to look par- 
ticularly into the true construction of the 
provision of the constitution of this state to 
which reference has been made. Article 6, 
§ 22. Therightof theplaintiffs rests exclusive- 
ly upon the act of congress, which confers a 
copyright upon authors, and also upon their 
assignees, who have complied with its pro- 
visions. The right is derived under this act 
and is not at all dependent upon or affected 
by the provision of the state constitution. If 
the plaintiffs are the assignees of the volume 
in question, by title derived from the author, 
they have a right to the protection of this 
court, and no provision of the state constitu- 



tion can deprive them of it If they are not 
such assignees, then the act of congress has 
no application to this case, and, consequently, 
this court has no jurisdiction of this case. 
For, whatever may be the right of the re- 
spective parties under the constitution and 
laws of the state, this court has nothing to 
do with them. The questions on which such 
rights depend belong to the state tribunal 
and depend upon state laws. This court does 
not interfere with them, unless in cases of 
jurisdiction on account of the citizenship of 
the parties; and then it administei-s the laws 
of the state. I am free to say, however, that, 
in my judgment, the provision of the state 
constitution was not designed to confer upon 
any person' the right to republish the reports 
of judicial decisions, whether published under 
the authority of the state or by individuals, 
but was designed to secure the right to re- 
port and publish the decisions of the courts, 
to all persons who might choose to under- 
take the business, unembarrassed by any ex- 
clusive monopoly in consequence of state legis- 
lation. 

The interest of the plaintiffs in the copy- 
right as derived under the contract with the 
state officers, whether regarded as a legal 
or as an equitable interest in the same, is 
sufficient to entitle them to the remedy claim- 
ed. 

There are some other questions raised in 
the case which would deserve a consideration, 
if this were an original application for an in- 
junction. As the injunction has already been 
granted, and this motion is to dissolve it, I 
have deemed it best to confine my opinion to 
the legal rights involved in the case. The 
motion to dissolve the injunction must there- 
fore, be denied. 
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Case Wo. 8,396. 

LITTLE V. UNITED STATES. 

[Hoff. Land Cas. 325.] i 

District Court N. D. California. Dec. Term, 
1857. 

Mexican Land Grant — General Title — To 
TVHOM Issued— Occupation asd Cultivation. 

The claim must be rejected, because the proof 
fails to establish that Josefa Martinez, the as- 
signor of claimant, was one of those in whose fa- 
vor the so-called general title issued, or that she 
occupied or cultivated the land claimed. 

1 [Reported by Numa Hubert Esq., and here 
reprinted by permission.] 
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Claim [by Milton Little] for five leagues of 
land in Yolo county, rejected by the board, 
and appealed by the claimant. 

Thornton & "Williams and Albert Packard, 
for appellant. 

P. Delia Torre, U. S. Atty., and Peyton & 
Duer, for appellee. 

HOFFilAN, District Judge. The claim in 
this case is under the general title of Mi- 
cheltorena. This title is as follows: "The 
supreme departmental government not being 
able to extend, one by one, the respective 
titles to all the citizens who have petitioned 
for lands, with a favorable information from 
Don Augustus Sutter, captain and judge in 
charge of the jurisdiction of New Helvetia 
and Sacramento, I, in the name of the Mexi- 
can nation, by these letters confer upon 
them and their families the lands described 
in their applications and maps, to all and 
each of them, who has solicited and obtained 
favorable information from said Senor Sut- 
ter, up to this day, so that no one can dis- 
pute their tities. Seiior Sutter will give 
them a copy of this in furtherance of a for- 
mal title, with which they will present them- 
selves to this government, to extend the 
same title in the proper form, and upon cor- 
responding sealed paper; and to establish 
this in all time I give this document, which 
will be recognized and acknowledged by all 
the authorities, civil and military, of the 
Mexican nation, in this and the other de- 
partments. Duly authenticated with the 
seal of the government and the military 
seal, in Monterey, thi-s twenty-.=!econd of De- 
cember, 1844. (Signed) Micheltorena." The 
claimants have produced in evidence a peti- 
tion and accompanying map, addressed to 
Governor Micheltorena, and soliciting five 
leagues of land on the borders of the Sacra- 
mento, immediately opposite to the establish- 
ment of Senor Satter. The petition is dated 
Monterey, April 1st, 1844. On the margin 
of this petition is an order of reference to 
the secretary of dispatch. On the back of 
the document is indorsed an order signed by 
Manuel Jimeno, directing the petition to be 
referred to Senor Sutter for information as 
to its contents, and that it be directed after- 
wards to the Alcalde of San Jos6, "that he 
may say what ocours to him." This order, 
as well as that by the governor in the mar- 
gin of the petition, is dated March 29th, 
1844. Beneath the order of Jimeno is writ- 
ten the "informe" of Sutter, which merely 
states that the land solicited is unoccupied. 
This cei-tificate is dated April 15th, 1844. 
The claimants have also produced in evi- 
dence a copy of the general titie, with a cer- 
tificate of Sutter annexed to it, stating it to 
be a copy delivered to Josefa Martinez "for 
the ends convenient." This certificate is 
o dated April 7th, 1845. Upon these docu- 
ments the claimants rely to establish that 
Josefa Martinez was one of the class in 
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whose favor the general titie issued, and 
that she availed herself of the right therein 
conferred to obtain a copy of the titie cer- 
tified by Sutter. 

The first objection urged on tiie part of the 
United States is, that this copy was not fm:- 
nished as stated in Sutter's certificate; but 
that the latter has been recentiy given and 
antedated. Much testimony has been taken 
by the United States in support of this alle- 
gation. A great part of it, however, is 
wholly inadmissible. In examining the dep- 
ositions I shall confine my attention to those 
parts of them which, by the rules of law, 
are admissible in evidence The copy of 
the general titie, with Sutter's certificate an- 
nexed, is produced by one Charles Brown. 
This witness states that in August or Sep- 
tember of 1848, Robert T. Ridley, who claim- 
ed to be owner of the land with Milton Lit- 
tle, the present claimant, placed in his hands 
the papers produced by him as collateral se- 
curity, for moneys advanced to Ridley by the 
witness, and that they have remained in his 
possession ever since. The loan to Ridley 
the witness admits to have been repaid to 
him in 1849, but he retained the papers in 
his possession because Ridley did not ask 
him to redeliver them. On his cross-exam- 
ination, the witness gives an account of a 
trip to Sacramento, to see General Sutter, 
and of his leaving the papers with A. Bar- 
tol, by whom they were subsequentiy re- 
turned to him. It is contended by the Unit- 
ed States that the object of this trip was 
to procure the signature of Sutter to the cer- 
tificate, and that that object was subse- 
quently effected by Bartol, with whom the 
papers were left for the purpose. Brown 
states that in a conversation with A. Pack- 
ard, counsel for daimant, in his oflice, about 
two or three months before, the taking of 
his deposition, he mentioned that he had 
some papers relating to the land. That 
Packard asked him for them, and he brought 
them to him. That shortiy afterwards he 
went to Sacramento on business of his own, 
and also to ask of General Sutter if the sig- 
nature was genuine. The account given by 
the witness of the object of this trip, and 
his' own reasons for making it, are by no 
means satisfactory. When first interrogated 
as to the other business he had in Sacra- 
mento, he refused to answer, but subse- 
quentiy stated that his business was with 
Bartol; that he had no previous appoint- 
ment with him; that he did not know 
whether he would find him there or not; 
that they had had some previous conversa- 
tion about horses, and he went up to see 
about selling them. When asked as to his 
reasons for taking such an interest in ascer- 
taining the genuineness of the paper, he re- 
plied, that it was only such an interest as he 
would feel in the affairs of any friend. That 
he h'^ard through Mr. Bellamy that his 
friend Mr. Bassham was interested in the 
claim. That he did not mention to Bel- 
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lamy that he had the papers, nor was lie re- 
quested by Bassham to go up to Sacramento. 
That he had never spoken to the latter on 
the subject previous to his trip to Sacra- 
mento; and that neither Bassliam nor any 
one else had ever spoken to him on the sub- 
ject of his going to Sacramento before he 
went. That no person paid him for the trip 
or offered to do so, nor did vjiy one know he 
was going. That he never asked any one 
acquainted with Sutter's signature whether 
it was genuine or not; toat he never asked 
Sutter himself whether he had signed it, al- 
though he had frequently met him since the 
papers were in his possession; that he has 
had no reason recently to doubt the genu- 
ineness of the signature, and has never 
doubted it 

These statements of Brown bear strong 
marks of improbability. It is difficult to be- 
lieve, from his own accoimt, that his sole 
motive in seeking General Sutter was to ask 
if his signature was genuine. That fact 
could readily have been ascertained by in- 
quiry of any one of the many persons ac- 
quainted with it; and the witness himself 
states that he never doubted it. If he took 
so deep an interest in the affairs of his 
friend Bassham, it is strange that he never 
spoke to him on the subject of the papers, 
and that he never even mentioned to Bel- 
lamy or to Packard his intention to take 
this disinterested excursion to Sacramento, 
to ascei-tain a fact which he admits he never 
doubted. That his sole object in going to 
Sacramento was to see Sutter is, I think, 
evident. He arrived in the middle of the 
night, and slept on board the steamboat, and 
he came back by the return boat at two p. 
m. of the day on which he arrived. That he 
did not meet Bartol by appointment is ad- 
mitted by himself, and testified to by Bar- 
tol; and the latter is unable to recollect that 
any conversation took place between them 
on that day relating to a sale of horses. 
But the testimony of Bartol discloses mi- 
mistakably the rea' object of Brown's visit 
to Sutter. This witness states that about 
seven o'clock on the morning of Brown's ar- 
rival he met him in front of the hotel. That 
in walking up J street they perceived Gen- 
eral Sutter in a drinking saloon, in a state of 
intoxication. Such being his condition, noth- 
ing was said about business, although Brown 
may have expressed his annoyance at the 
circumstance. That he and Brown were to- 
gether dui-ing the day, and about an hour 
previous to the departure of the steamer. 
Brown asked him to write a letter to Gen- 
eral Sutter, being unable to do so himself 
on account of a felon -on his finger. He 
took Brown to the stage office, where the 
letter was written by one of the agents. 
Brown then inquired when he (the witness) 
was going to Marysville, saying that he had 
important business in San Francisco, and 
that if he (witness) would hire a team at 
Max-ysville and find Sutter when he was so- 
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ber, he would pay Ms expenses, at the same 
time handing him a package containing the 
letter which had just been written and a 
document in Spanish. The witness was 
wholly unable to read the document, but 
Brown said to him that it was for a tract of 
land on the other side of the river. 

After delivering the package. Brown left 
Sacramento in the steamer, and about ten 
days afterwards, the witness being at Mai-ys- 
ville, drove out to Hock farm, the residence 
of Sutter, to see him. Finding him at home, 
he delivered to him the package and the let- 
ter of Brown. General Sutter examined the 
paper and retired to another room, and after 
an absence of from five to fifteen minutes 
he returned and handed the papers back to 
the witness. When he first presented them 
to Sutter, he (witness) observed to him that 
**he was only caiTying out the wishes of an 
old friend, Mr. Charles Brown, by bringing 
down those papers to him," (Sutter) and 
Sutter replied, either then or when he i"e- 
turned the papers to the witness, that it af- 
forded him pleasure to render assistance to 
an old soldier; that "he knew that man," 
(mentioning some Spanish name) and that 
"a grant had been given him for certain 
lands." After receiving the papers from 
General Sutter, the witness retained them 
in his possession until he returned them to 
Brown, about the end of March or first of 
April. When the papers were delivered, 
Brown inquired what had been the witness' 
expenses, to which the latter replied "noth- 
ing." The witness does not recollect wheth- 
er Brown expressed any satisfaction at the 
reception of the papers. That the paper de- 
livered to Bartol and by him returned to 
Brown is the same as that now produced by 
the latter, is positively stated by Brown 
himself, the claimant's witness. He omits 
all mention, however, of the letter addressed 
to Sutter, which accompanied it, but states 
that he told Bartol to see Sutter and ascer- 
tain whether "it was all right" 

Upon a careful consideration of the ac- 
count of the transaction given by these two 
witnesses, I have been unable to entertain 
a doubt as to its true character. The ex- 
treme improbability of Brown's stoi-y has 
already been alluded to. It is inconceivable 
that he should have felt so much solicitude to 
ascertain the genuineness of a signature 
which was unsuspected by himself, as not 
only to go to Sacramento for the purpose, 
but to be willing to pay the expenses of a 
messenger to Sutter to make the Inquiry. 
If his instructions to Bartol were such as he 
states, the latter failed to accomplish the 
objects of his journey; for it does not ap- 
pear that any inquiry whatever was made 
by Bartol, at his interview with Sutter, as 
to the genuineness of the signature, nor did 
Sutter say a word on the subject. If the 
only business of Brown or of Bartol with 
Sutter was to ask him if the signature was 
his, it would be most natural that Sutter 
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should have looked at the document and 
communicated the result of his inspection 
to Bai-tol. On the contrary, he reads the let- 
ter of Brown and retires to another room, 
from whence after a short ahsence he re- 
appears and expresses his pleasure at being 
able to serve an old soldier and friend. The 
nature of the service he was rendering is 
sufficiently clear. It must have been some- 
thing more than the acknowledgment of a 
signature of his own. To obtain that, no 
appeal to ancient friendship could have been 
necessary, and as the only paper returned 
by Sutter to Bai-tol was that which Bartol 
had just handed to him. Brown, when he 
received it from Bartol, must have been as 
imsatisfied as to its genuineness as when 
he first sought General Sutter to ascertain, 
as he says, a fact which he also states he 
never doubted- Bartol, it is true, does not 
swear that he saw Sutter write the cer- 
tificate; nor does he admit that he knew the 
contents of Brown's letter to Sutter. He 
even states that he had then no idea what 
Sutter was to do with the paper; nor did 
he inquire of Brown, as he supposed the let- 
ter to Sutter explained all. But even this 
version of the story is inconsistent with 
Brown's declaration that he told Bartol to 
ask Sutter if the paper was "all right;" and 
whether or not we suppose Bartol to have 
been aware of the nature of the service ex- 
pected from Sutter, it is clear that it was 
something different from answering a sim- 
ple inquiry whether a signature purport- 
ing to be his was genuine. It seems to me 
that all the circumstances of the transaction 
point as unmistakably to its true nature as 
if it had been positively sworn to by wit- 
nesses who had seen Sutter in the act of 
writing the certificate. But there are other 
considerations which tend to confirm this 
view. The document in question is produced 
for the first time by Brown, a witness exam- 
ined in this court April 3d, 1S57, more than 
four years after the claim was presented to 
the board. Up to that time no one seems 
to have known or suspected its existence. 
Even Bellamy, who testifies that at the re- 
quest of Josefa Martinez and her husband, 
and under an agreement with them, he had 
the petition drawn up, that he presented it to 
Micheltorena and afterwards to Sutter, and 
that he took possession of the land under his 
agreement with Josefa Martinez, does not 
pretend that any copy of the general title 
was obtained, or was certified to by Sutter. 
The mode in which Brown accounts for its 
possession by him, and its long suppression, 
is highly improbable. For it can hardly be 
supposed that if it was placed by Ridley in 
his hands as security for a loan, it would 
not have been returned when the loan was 
paid. The only person to whom Brown states 
he showed or even mentioned the document, 
before his trip to Sacramento, is Albert Pack- 
ard; and he has not been examined. Nor 
has Sutter's testimony been taken, although 



his interests and his feelings would naturally 
have led him to seek and to insist upon an 
opportunity of denying and refuting so in- 
jurious an accusation. The copy of the gen- 
eral title produced by Brown is sworn by 
Mr. Bidwell to be in his handwriting. The 
witness is wholly unable to recollect having 
made it, and states that he had forgotten 
every thing about it until it was shown to 
him on the stand. He recognizes, however, 
the handwriting, and thinks it must have 
been delivered to Sutter, for whom he made 
a considerable number of copies of the gen- 
eral title. 

It is evident that the fact of this copy be- 
ing in Bidwell's handwriting does not bear 
upon the point in dispute— viz., as to whether 
the copy was delivered and the certificate 
attached at the date of the latter. That 
many copies of the original title may have 
been prepared by Sutter's direction, in order 
that they might be delivered when applied 
for, is probable. I think the testimony which 
has been reviewed leads us irresistibly to the 
conclusion that one of these copies having 
by some means come into the possession of 
Brown, a certificate of Sutter was attached 
to it at the time it was presented to Sutter 
by Bartol. But the testimony of Samuel C. 
Heaton removes any doubts which miglit 
otherwise have been entertained on this 
point. This witness swears that he accom- 
panied Bartol on his visit to Sutter; that Bar- 
tol and Sutter had a little conversation con- 
cerning a paper that the former wished 
Sutter to sign; that Sutter objected but final- 
ly consented, took the paper, left the room 
and returned with the paper. If there was 
any doubt as to the identity of the paper, 
the evidence of this witness on that point 
might be open to criticism. But Bartol and 
Brown himself admit that the paper given 
by Brown to Bartol and by the latter pre- 
sented to Sutter, is the paper now produced. 
The only question is— Was the object of Bar- 
tol's interview to ascertain the genuineness 
of the signature or to obtain an antedated 
signature? The testimony of Heaton has 
merely served to confirm me in a conclusion 
to which I would independently of it have 
Irresistibly been led. Discarding, then, the 
copy of the general title and the certificate 
of Sutter, as affording no evidence of the 
claimant's title, the only documentary evi- 
dence which remains is the petition with the 
marginal order, the order of reference sign- 
ed by Jimeno, and the "informe" signed by 
Sutter. I do not imderstand that the gen- 
uineness of Micheltorena's or Jimeno's sig- 
nature is disputed. There is, however, a dis- 
crepancy in the dates of the several docu- 
ments for which I have been unable to ac- 
count. The petition of Josefa Martinez 
(which it may be remarked is not signed by 
her) is dated April 1st, 1844. The marginal 
order of Micheltorena and the order of ref- 
erence signed Jimeno are both dated March 
29th, 18M— three days before the petition 
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purports to hare been written. I have en- 
deavored in vain to conjecture some satis- 
factory explanation of this circumstance. It 
might have been supposed that Josefa Mar- 
tinez, being an ignorant or careless person, 
had, when drawing the petition, mistaken 
tlie date; but Bellamy, the principal witness 
for the claimant, testifies that the petition 
and map were drawn up under his direction 
by Francisco Arce, and that he (the witness) 
then presented them to the governor, who 
wrote the marginal order in his pi'esence. 
Arce was a person of intelligence and con- 
sideration, and at one time filled an office 
under the government. It is singular that 
both Aree and Bellamy should have fallen 
into this mistake, or else, if the petition be 
correctly dated, that the governor and the 
secretary should have both accidentally ante- 
dated the orders signed by them. But, as- 
suming the petition to have been drawn and 
the orders of reference to have been made 
as appears on the documents, it is also nec- 
essai-y to bring the petitioner within the 
class of persons referred to in the general 
title, to show that previous to the issuing of 
that document a favorable report of Sutter 
had been obtained. 

The whole case on the part of the claim- 
ant fails, unless it satisfactorily appears that 
the favorable report of Sutter was made at 
the time it bears date. The evidence on this 
point consists of the testimony of George 
W. Bellamy, and the presumption arising 
from the date affixed to the report, with 
proof of the genuineness of the signature. 
But Bellamy, though he swears that General 
Sutter signed the report in his presence, does 
not state when it was signed. He adds that 
"he thinks, though he is not certain, that 
Mr. Bidwell or Major Reading wrote the 
body of the report for General Sutter, and 
then Sutter signed it." The body of the 
report is admitted to be in the handwrit- 
ing of Sutter himself. This mistake, which 
may have arisen from mere inaccuracy of 
memory, would not of itself justify any in- 
ferences unfavorable to the witness. It is 
proper to notice it, however, among other 
circumstances to be considered hereafter, 
upon a just appreciation of which his credi- 
bility must depend. As the principal, if not 
the only evidence with regard to the occu- 
pation of the land is that given by Bellamy, 
the testimony on that subject may now be 
examined, Bellamy testifies that after Sut- 
ter had signed his report, he (witness) re- 
turned the paper to Micheltorena, and upon 
his assurance that the grant would be is- 
sued, took possession of the land under an 
agreement with Josefa Martinez and her hus- 
band. That Sutter put him in possession; 
and that he placed cattle on it, and having 
borrowed tools from Sutter, made a corral 
upon it. That afterwards he and Matthews 
were about to drive some cattle upon it from 
the Salinas plains, but were prevented by 
Larkin, to whom Matthews was indebted. 



That the revolution which soon after broke 
out prevented them from getting more cattle; 
and that he then authorized Robert Ridley, 
who was living at General Sutter's, to take 
possession of the raneho, take care of the 
cattle and establish a ferry, which he did. 
That Ridley remained on the raneho a little 
less than a year, when he died. He (Bel- 
lamy) then authorized George McDougai to 
take possession of the property and cattle, 
which McDougai did, and remained there 
until 1848 when he left. 

To disprove these statements the United 
States have called a large number of wit- 
nesses. Samuel Kyburz testifies that he re- 
sided at or near Sacramento from October, 

1846, until 1848. That in the summer of 
1848, one McDowell settled upon the land 
opposite the city, and within about a mile 
of a place which the witness had, by the ad- 
vice of Sutter, selected for himself. That 
McDowell was the first person who settled 
on that side of the river within four or five 
miles of Sutter's "Embareadero." He built 
a house about fifty rods from the bank of 
the river, and a brush fence to keep his 
mules in. He had his family with him, 
who still live there. On being asked whether 
Bellamy ever built a corral and put cattle 
on the land, the witness replies that he never 
saw or heard that he or any person ever did 
so before McDowell; that he never saw any 
signs of a settlement previous to McDowell's, 
nor heard of any. On his cross-examination 
he states that, as to the years 1844 and 1845, 
he cannot speak positively from his own 
knowledge, although he is satisfied in his 
own mind on the subject, but that from 1846 
he is sure no one occupied the land, and 
there were no cattle on it to his knowledge, 
except stray cattle. He adds that at that 
time the settlers on that side of the river 
were not numerous— being only two within 
thirty miles— viz.. Swat and Hardy; and that 
Sutter assisted McDowell to make his settle- 
ment, and directed the witness to send two 
ox-teams to haul logs for the house, etc. 

Daniel Leahy testifies that he resided at 
Sutter's fort from October, 1845, until April, 

1847. That Jiian de Swat had a settlement 
on the opposite side of the river, near what 
is now called Washington City. That he was 
frequently at Swat's place up to the spring 
of 1846. That there was no other settlement 
at that time in that vicinity. That he never 
saw a corral there; if there had been one, 
he could not have helped seeing it; there 
might have been some cattle on the plains- 
he never saw them near the river. That the 
first settlement after Swat's was made by 
McDowell. He never heard of any claim or 
settlement by Matthews, Bellamy, Ridley or 
George McDougai. 

David T. Bird testifies that he came to 
California in 1844, and has resided here ever 
since, and has been acquainted with the 
land claimed in this suit ever since his ar- 
rival. In 1844 he was residing on Cache 
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creek, about twenty miles above Sutter's 
fort, and he traveled over this tract on his 
way to the fort, and returned the next day. 
He passed through or over the tract during 
the year 1844 five times, which he remem- 
bers distinctly, and perhaps oftener. After 
the Micheltorena war and about May 1st, 

1845, he returned to Sutter's fort, and con- 
tinued there in Sutter's employment until 

1846, and between these dates was on the 
tract ten or twelve times. The witness then 
states that during all this time there was 
no settlement or improvement upon the land, 
except those of Swat, about eight miles be- 
low. That he thinks he can assert positive- 
ly that if there had been a corral on the 
land, he would have seen it. He further 
states that McDowell was the first person 
who settled on the land within eight miles 
of where Washington now stands. That he 
knew Bellamy; but that he never to his 
(witness') Imowledge built a corral or put 
cattle on the land; and that neither Ridley 
or McDougal ever, to his knowledge, lived 
there. That the Indian who attended to the 
ferry, established as the witness understood 
by General Sutter, lived on the Sacramento 
side of the river, and transported passen- 
gers in a canoe, and this mode of crossing 
continued until 1848. The witness adds that 
he has frequently hunted deer and trapped 
on the tract of land in controversy. 

"William Gordon testifies that he settled 
on Cache creek in 1842, about twenty-five 
miles up the river from Washington, and has 
lived there ever since. That he is acquaint- 
ed with the settlements on the river opposite 
Sacramento and for twenty miles up and 
down. The first settler was Swat, who set- 
tled where Washington now is. The nest 
was Knight, who settled about twenty-five 
or thirty miles above the site of the present 
town of Washington; and the next was 
Hardjr, who settled in 1845, about eight miles 
below Ejiight's place. That there was no 
other settlement within thirty miles of Wash- 
ington until 1847, when McDowell made a 
settlement under some agreement with Swat, 
as witness was informed. That he never 
knew of any settlements made by Matthews, 
Bellamy, Ridley or McDougal, between the 
years 1842 and 1847, and if thpre had been 
any he should have seen them. That he 
heard several times during that time of 
_ Matthews and Bellamy coming to look for" 
land, but never heard of any settlement or 
claim. 

Margaret Taylor, who is the widow of 
James McDowell, testifies that in May, 1847, 
her former husband settled on the land at 
the place where Washington now is, under 
an agreement with Swat. That Sutter was 
present when the agreement was made, and 
assisted MoDowell to build his house by 
furnishing a team to draw logs, etc., and 
that at the time of this settlement there 
was no improvement whatever in that vicini- 
ty, on the west bank of the Sacramento; and 



her husband continued to reside in the same 
place until his death in 1849. 

Gilbert A. Grant testifies that he resided 
in 1849 and 1850 on the west bank of the 
Sacramento, and acted as agent for Sutter, 
and had opportunities of learning what lands 
were reputed to have been granted. That 
he never heard of any grant having been 
made below Hardy's place, and that he 
heard of such a claim for the first time about 
a month before his deposition was taken. 

Marcos Vaca testifies that he has lived 
about fifteen miles from Sutter's fort since 
1843. That a trail led from his rancho to 
the Embarcadero of Sutter's fort, and that 
he frequently visited McDowell's house and 
the Embarcadero, That McDowell made his 
settlement in 1847, and that up to- that time 
there were no buildings or improvements 
whatever near the Embarcadero, nor does he 
remember any on or near the road from his 
rancho to the Embarcadero. He further 
states that he never heard of any grant or 
claim concerning the land near the Embar- 
cadero before 1847. 

George T. Wyinan testifies that he resided 
at Sutter's fort from 1841 to 1848, and was 
engaged in hunting and taking care of stock 
for Captain Sutter. That from 1844 to 1847 
he has been on the land adjacent to the 
Embarcadero so often that it is impossible 
to state the number of times. That Mc- 
Dowell was the first person who settled or 
made any improvements on the land. That 
he has known Bellamy since the day he ar- 
rived, and that during the years 1844, 1845 
and 1846 he neither built a corral or put 
cattle on the tract in question; that if he 
had done so, he (witness) would surely have 
known it. That in 1846 there was no cor- 
ral on the north side of the trail to Vaca's 
ranch (as stated by Major Snyder, hereafter 
alluded to). That he saw Bellamy frequent- 
ly, and that from 1846 to 1849 he neyer heard 
him set up any claim for the land in ques- 
tion, or say that he had built a corral or 
placed cattle upon it He did not however 
see Bellamy oftener than once a month d\ir- 
ing the period referred to. 

Willard Buzzle testifies that he resided 
at Sutter's fort from 1841 until 1843; that 
he retmrned in 1844 and remained there 
until 1847. That he was on the tract in con- 
troversy a great many times — on an aver- 
age, once a month. That McDowell was the 
first person who settled or made any im- 
provement near the present site of Wash- 
ington, and this was in May or June of 
1847. That Bellamy did not, to his knowl- 
edge, build a corral or place cattle on the 
land, between the years 1844 and 1847. That 
he saw him frequently, being an old ac- 
quaintance, and never heard htm set up any 
claim to the land. That thure was no corral 
near the river, as testified by Major Snyder, 
except a brush corral which he (witness) 
helped to build for the purpose of catching 
horses after crossing. This was built in- 
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1844, and in the fall of that year it was fitted 
up again, as many horses were brought up. 
That Bellamy did not assist and was not 
present when it was made or repaired. It 
was burnt in 1846, after which another was 
erected for the same purpose. 

Nathan Coombs testifies that from 1843 to 
1847 he resided on Cache creek, about twen- 
ty-five miles from Sutter's fort. That he 
was frequently at the fort, and that on his 
way he passed over the tract in controversy. 
That the first person who made any settle- 
ment upon it was McDowell, whom he saw 
there in 1849, That he acted as guide for 
Major Snyder in the fall of 1846, from So- 
noma to Sutter's fort. That on their way 
they passed along the trail from Vaea's 
rancho to the Embarcadero; but that there 
was no corral on the spot spoken of by 
Snyder, that he (witness) can recollect That 
he has known Bellamy since 1843, and from 
that year until 1845 met him frequently; 
and that up to the summer of 1848 he knows 
positively that Bellamy did not take posses- 
sion of the tract, build a corral, or place cat- 
tle upon it. That a corral was built of 
brush near the Embarcadero, which was 
used by various persons when crossing their 
stock; and that he never heard of the claim 
of Bellamy and Matthews until within a 
few weeks. 

To the foregoing testimony on the part of 
the United States may be added that of 
John Bidwell and Samuel J. Hensley, wit- 
nesses on behalf of the claimant. These 
witnesses state that McP^well was the first 
person who settled or made any improve- 
ments opposite Sacramento city, at the place 
now called "Washington. On the part of the 
claimant, the only witnesses who corrobo- 
rate the testimony of Bellamy are Major J. 
R. Snyder and Joseph Swanson. Major Sny- 
der testifies that in the fall of 1846 he saw 
a corral pn the land opposite Sutter's Em- 
barcadero, and about one hundred and fifty 
or two hundred yards back from the river. 
It was about fifteen or twenty yards to the 
north of the trail commonly traveled in go- 
ing' from Sutter's fort to Sonoma. He was 
accompanied at the time by Coombs as 
guide. The corral was readily seen from the 
trail. It had in it some horses, which the 
witness supposed to belong to some trap- 
pers who were camping on the river. He 
afterwards passed along the same trail, 
about July, 1848, when he again observed a 
corral near the same place, but whether the 
same one or not he cannot state. He did 
not observe, however, on either occasion, the 
house of McDowell. The witness also states 
that when he crossed the river in 1846 there 
was no regular ferry. There were Indians 
who crossed people over. 

Joseph Swanson testifies that he passed 
over the tract in 1844, There was then a 
corral there, about one hundred to three 
hundred yards from the river, a little above 
the Embarcadero. He is unable to state its 



size or mode of construction, except that its 
shape was square or oblong. 

From the foregoing abstract of the testi- 
mony with regard to the occupation of the 
land, it is apparent that in every particular, 
except one, Bellamy's statements are not 
only not corroborated, but disproved. It is 
impossible to believe, under the evidence, 
that Bellamy was put into possession of the 
land by Sutter; that he placed cattle upon 
it; that Ridley took possession of it and es- 
tablished a ferry across the river, or that 
McDougal took possession and remained 
there until 1848, as stated by Bellamy. Cir- 
cumstances such as these could not have 
been unknown to the numerous witnesses 
who resided in the immediate vicinity. To 
suppose them to have occurred we must, on 
the faith of Bellamy's unsupported declara- 
tions, attribute to them misstatements which 
it is difficult to believe not to have been 
willful. 

On one point, Bellamy's evidence is in a 
slight degree corroborated by the testimony 
of Major Snyder and Swanson. But these 
witnesses only testify to the existence of a 
corral, the object of which is explained by 
other witnesses, and with the construction 
of which Bellamy was wholly unconnected. 
I think that the preponderance of testimony 
is clearly and decisively against the truth 
of the statements of Bellamy. It is urged 
that his testimony is inadmissible on the 
ground of interest. Whatever force there 
might have been in that objection, it was 
not made in season. He was examined and 
cross-examined without objection. In esti- 
mating his credibility however, it ought not 
to be lost sight of. Bellamy's character has 
since been impeached by the testimony of 
several witnesses, and sustained by that of 
some others of great respectability. If the 
proofs were more nicely balanced, an in- 
quiry into his general character might be 
necessary. But where the preponderance of 
evidence is decisive, the result of such an 
inquiry could have but little weight. If then 
we reject the testimony of Bellamy with re- 
gard to the occupation of the rancho as un- 
true, his statement that Sutter signed his 
report in his presence cannot be received 
without extreme distrust We have seen that 
Bellamy states the body of that report to 
have been written by Mr. Bidwell or Major 
Reading. This statement is admitted to be 
a mistake. 

We have also seen that oiie document at 
least in this case was written by General 
Sutter, long since the conquest, and ante- 
dated. This fact is of itself sufacient to im- 
pair, if not wholly destroy the presumption 
that might otherwise arise, that the report 
of Sutter was made at the time it bears 
date. This presumption and the testimony 
of Bellamy constitute the only evidence on 
the part of the claimant to show the 
time when the report of Sutter was made. 
No other witness is produced by whom the 
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petition and report of Sutter were seen prior 
to 1850. The claimant himself, at the time 
of filing his petition to the board, seems 
to have heen ignorant or the nature of his 
title, for he speaks of it in general terms 
as a grant by Micheltorena to Josefa Mar- 
tinez, and states that "he has been unable to 
obtain possession of the said grant, but that 
Josefa Martinez -withholds it from him." 
Certainly, he does not here refer to the gen- 
eral title, which is the only gi'ant exhibited 
in this case. That the papers now present- 
ed were in existence in 1850, may be ad- 
mitted. That fact is proved by Bassham 
and by Mr. Schleiden, who translated them 
at that time. 

But the point to be established is, that 
Sutter had made a favorable report previ- 
ously to the date of the general title. The 
existence of such a report in 1850 no more 
proves this essential fact, than its existence 
and production to this court in 1856. Mr. 
Bassham, the friend of Bellamy, who pro- 
duces these papers, swears that he received 
them from Josefa Martinez, or Matthews, 
her husband, in 1850; and that one of them 
stated that the papers, together with the 
grant, had been on deposit with some friend, 
but that the grant was lost— whether before 
or after the papers were returned, the witness 
does not remember. It is to be observed that 
the witness does not state that the papers are 
now in the same condition as when received 
by him. I do not attach much importance, 
however, to this circumstance, as the in- 
quiry might have been accidentally omitted. 
But hisi statement with regard to what Josefa 
Martinez or her husband told him respecting 
the grant, deserves more attention. They 
could hardly have referred to a copy of the 
general title, for we have already seen that 
the copy now produced, with the certificate 
of Sutter, has been recently obtained. If 
they referred to a grant directly to Josefa 
Martinez, such as the claimant evidently sup- 
posed to exist when he presented his petition 
to the board, it is clear that they did not 
claim under the general title of Micheltorena 
—which is now set up as their original title. 
I have referred to these alleged declarations 
because they were put in evidence by the 
claimant, and because they seem to show that 
neither Bassham when he obtained the pa- 
pers, nor Josefa Martinez when she delivered 
them, had any idea of asserting any rights 
founded on a petition, a favorable informe 
of Sutter, and the general title of Michel- 
torena. 

According to Bellamy's account, the peti- 
tion, after Sutter's report was obtained, was 
returned to Micheltorena. It is not explained 
how or when it subsequently passed into the 
hands of the petitioner. Bellamy also states 
that upon receiving Micheltorena's assurance 
that the grant would be issued, he was put 
into possession by General Sutter. This state- 
ment is scarcely credible for several reasons: 
1st. The order of Jimeno directed a refer- 



ence to the Alcalde of San JosS, as well as to 
Sutter. It does not appear why a compliance 
with that order was dispensed with. The 
report of Sutter merely certifies the land to 
be vacant. Information would naturally be 
desired by the governor as to the qualifica- 
tions of the petitioner, etc., as required by 
the regulations of 1828. 2d. If Bellamy 
means to say that he was put into possession 
by Sutter immediately after the return of the 
petition to Micheltorena, then Sutter acted 
wholly without authority, for not only no 
grant had been issued, but the informes re- 
quired had not been obtained. If he means 
to say that he was put in possession after the 
general titie had been issued, it is extraor- 
dinary that neither he nor the grantee or 
her husband applied to Sutter for a copy of 
the general titie. That he did not, may be 
clearly infeiTed from his silence on the point. 
That the copy now produced has been recent- 
ly prepared, has already been shown. 3d. 
The land in question was not within Sutter's 
jurisdiction, but belonged to that of the 
Alcalde of Sonoma. It is highly improbable 
that Sutter would have attempted to exercise 
such a function as that of putting a grantee 
in possession of land beyond the limits of his 
own jurisdiction. 4th. If these facts had 
occurred, Sutter would certainly have re- 
membered them. He has not been examined. 
On this point, ^s well as on that relating to 
the time when he wrote the report, the 
omission to examine him on the part of the 
claimant is a pregnant circumstance against 
him. 

A.fter a most careful consideration, I have 
come to the conclusion that the testimony 
of Bellamy is not worthy of credit. The al- 
leged occupation of the rancho by him, and 
the building of the corral, are disproved 
by such a mass of testimony as to leave na 
room for doubt on the subject. His state- 
ment that Ridley first, and afterwards Mc- 
Dougal, took possession of and remained on 
the rancho until 1848, and that the former 
established a feriy, is disproved by the tes- 
timony of every other witness examined on 
the subject— including those produced by the 
claimant. No one of them ever saw or heard 
of these persons living on the land, nor was 
their house or other trace of occupation ob- 
served by any one— the corral seen by Major 
Snyder being shown not to have been built 
by them, or to have been used for purposes 
connected with the settiement of the tract. 
Under all these circumstances, the testimony 
of Bellamy with regard to the time when 
Sutter signed his report cannot be regarded 
as suflBlcient evidence of the fact; especially, 
when the testimony of Sutter himself is 
withheld. The proof, then, of the date of 
this report is thus found to consist solely 
in the facts that the instrument has a date 
attached to it, and that it existed in 1850. 
But the presumption arising from the date 
that it was executed on that day, at all 
times weak, and indulged only in the absence 
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of suspicious circumstances, is destroyed 
when we find in the same ease a similar 
paper, executed by the same party, clearly 
antedated; and where the party who might 
have testified as to the time when he exe- 
cuted it is within reach, but is not examined. 
If these observations be just, the claimant 
has entirely failed to establish by evidence 
that can be deemed satisfactory the essential 
fact, that at the date of the general title 
Josefa Martinez was one of those who had 
previously solicited lands, and obtained a 
favorable report from Sutter. But the claim- 
ant's counsel rely with apparent confidence 
on the testimony of Bidwell and Larkio, with 
reference to the map made by the former. 

Mr. Bidwell testifies that, by the request of 
Governor Micheltorena, he made, in the fall 
of 1844, a map of the Sacramento valley. 
This map is not produced, but another is 
shown to the witness, which he recognizes 
as a copy of the original "in its general fea- 
tures." On this map the tract claimed in 
this case is laid down, and marked "Eancho 
de Bellamy." When cross-Ksamined, the wit- 
ness states that he is unable to say from 
what source he derived the information ac- 
cording to which he made his map. "That he 
does not remember to have seen the papers 
of Bellamy before they were shown him 
in court; that it was a matter of general 
notoriety that Bellamy was trying to get a 
grant of land there." 

Thomas O. Larkin testifies that his impres- 
sion is that Bidwell made two maps from 
memory in Monterey. One he gave to the 
witness, the other to Micheltorena. The for- 
mer continued in his possession imtil it was 
produced before the board in evidence, and 
it has since remained on file in the surveyor 
general's office. A traced copy of this map 
is exhibited. 

I have not been able to attribute to this 
testimony the force assigned to it by the 
counsel. Assuming that the map produced is 
an exact copy of that made by Bidwell in 1814, 
it merely shows that at that time he sup- 
posed this tract to be "the Raneho de Bel- 
lamy." Had he made the same statement 
orally or by letter, it would hardly be re- 
ceived as proof that Bellamy had obtained 
a grant for it. But the maker of the map is 
himself produced and disclaims all knowl- 
edge on the subject. That he did not derive 
his information on the subject from the 
archives is evident, for the archives con- 
tain no information respecting it. That he 
did not see the original documents is clear 
from his own admission, and from the fact 
that the application was made by, and the 
title, if any, was in favor of Josefa Martinez, 
and not of Bellamy. He himself sufficiently 
accounts for the designation of this tract on 
the map as the "Rancho de Bellamy," by 
his statement that "it was notorious that 
Bellamy was trying to get a grant for it." 
It was in all probability this fact which led 
him to mark the land on his map as Bel- 



lamy's rancho. The map may perhaps be 
regarded as proof that at that time Bellamy, 
or Josefa Martinez and her husband, with 
whom he was interested, were petitioning 
for the land; and I do not understand that 
fact to be questioned. But it does not prove 
that they ever received a grant, or that 
Sutter's favorable report had been obtained 
before the general title issued. To the un- 
sworn declaration of Bidwell, as expressed 
by the map, that this tract was the rancho 
of Bellamy, may not unfairly be opposed 
the declarations of Sutter, made subsequently, 
that the land was vacant and ungranted, and 
his advice and assistance to McDowell to set- 
tle on it as such; as also the statement of 
Grant and other witnesses, who swore that 
they never heard of his claim. 

On the whole, I consider that the claimant 
has failed to establish by satisfactory proofs 
that his assignor was one of the class in 
whose favor the general title issued, and that 
on this ground the claim should be rejected. 
But if this were less clear, I am of opin- 
ion that the neglect to occupy, or to render 
to the former government any of the con- 
siderations upon which the grant was made, 
if at all, establishes as a matter of fact and 
of law that she had abandoned all claim to 
the land before the change of sovereignty. 
That she never settled upon it, inhabited it, 
nor ever built a corral upon it, nor did any 
one else in her behalf, has been shown. 
That all the neighbors, including Sutter him- 
self, regarded it as vacant up to the time 
of McDoweirs settlement, is abundantly 
proved; and the omission to obtain a copy of 
the general title indicates that the claim 
was probably abandoned as worthless, if it 
does not justi^ the inference to which the 
failure of proofs has conducted us, that she 
was not one of the class in whose favor it 
issued. In examining this case, I have 
sought to confine myself to the proofs which 
I consider legally admissible. Upon a fuU 
consideration, I am of opinion that the claim 
ought not to be confirmed. 
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Admiralty Jurisdiotios— Prize Case — Seizdrb 
IN Akother District. 
The jurisdiction of the district courts derived 
from that clause in the judiciary act [1 Stat. 73] 
declaring that they shall have "esclusiTe original 
cognizance of all civil causes of admiralty and 
maritime jurisdiction, including all seizures un- 
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der laws of impost, navigation, or trade of tlie 
United States, where the seizures are made on 
waters which are navigable from the sea by ves- 
sels of ten or more tons burthen, within their 
respective districts; and of all seizures on land 
or other waters than as aforesaid made, and of 
all suits for penalties and forfeitures incurred 
under the laws of the TTnited States," does not 
extend to cases of libel for seizures made 
in another district from that where the proceed- 
ings are instituted. But the district court of the 
district where the seizure is made, has exclusive 
jurisdiction. 

[Cited in The Washington, Case No. 17,222; 
U. S. V. The Reindeer, Id. 16,144.] 

This was an appeal from a sentence of con- 
demnation in the district couit of the South- 
ern district of New-York. [Case No. 15,611.] 

The libel stated that Stephen Decatur, com- 
mander of the frigate Chesapeake, on the 13th 
day of August, 180S, seized the brig Little 
Ann and cargo on the high seas as forfeited 
to the United States. That on the 11th of 
August, while the Little Ann was lying at 
Bristol, Bhode Island, and bound for a for- 
eign port, her cargo was laden on board in 
the night, -without any license or permit, and 
without inspection, and was afterwards ex- 
ported from the United States to the high 
seas against the act laying an embargo and 
the supplementary and aatutional acts. 

William D'Wolf and Henry D'Wolf, the 
claimants, plead, that they were citizens of 
the state of Rhode Island, and owned the said 
vessel and cargo at the time of her seizure, 
and that she was seized within ten miles of 
the shore of Point Judith, within the juris- 
diction of the district court for the district 
of Rhode Island; and that Newport, and not 
New-York, was the nearest port to the place 
of seizure. Wherefore they insisted that the 
alleged offence was subject to the jurisdic- 
tion of the district court of Rhode Island, and 
not of New-York. To this plea the libellants 
demurred. 

O. D. Colden, J. O. Hoffman, and C. J. Bo- 
gei-t, for appellants. 
N. Sanford, D. A., for respondent 



LIVINGSTON, Circuit Justice. Without 
■entering into the merits of this prosecution, 
or looking at the proofs, the court is desired 
preliminarily to say whether the proceedings 
below were not coram non judice, and wheth- 
er the sentence on that account should not be 
reversed. It appears on the pleadings, and 
is at present so to be taken, that this seizure, 
which was for a violation of the embargo 
laws, was made within the district of Rhode 
Island, and that the res was afterwards 
brought within this district, where it was 
proceeded against and condemned. From this 
statement it is clear, that it is not necessary 
to inquire whether a libel may not in some 
cases be filed without a previous, seizure, be- 
cause a seizure is here 'stated, which it is 
admitted was neitlier within this district, nor 
■on the high seas. The court has therefore 
forced upon its consideration how far such 



a seizure sanctioned the jurisdiction which 
was assumed. 

In ascertaining what portion of the gen- 
eral powers delegated by the constitution of 
the United States to the federal judiciary, is 
to be exercised by any one of the inferior 
courts, recourse must be had to the laws cre- 
ating the tribunal, and designating its juris- 
diction- On this point the embargo laws 
throw no light All they do is to declare the 
offences, and to refer the different cases of 
forfeiture, &c. to the courts of competent ju- 
risdiction. To settle this competency in a 
given case we must look at the act estab- 
lishing the judicial courts of the United 
States. The powers of the district cottrts are 
defined by the 9th section of this law. They 
have, among other powers, "exclusive origin- 
al cognizance of all civil causes of admiralty 
and maritime jurisdiction, including all seiz- 
ures under laws of impost, navigation, or 
trade of the United States, where the seizures 
are made on waters which are navigable from 
the sea by vessels of ten or more tons bur- 
then, within their respective districts as well 
as upon the high seas. They have also ex- 
clusive original cognizance of all seizures on 
land, or other waters than as aforesaid made, 
and of all suits for penalties and forfeitures 
incuxTed under the laws of the United States." 

The appellants contend that to confer juris- 
diction in a case of seizure of this kind, it 
must be made within the judicial district 
in which the court taking cognizance of it is 
held. This construction is not only the most 
obvious and natural, but is in conformity 
with the spirit which appears to pervade the 
whole judicial system of the United States. 
It should therefore prevail, unless controlled 
by other very explicit and unequivocal pro- 
visions of the judiciary act. It was certainly 
fit and desirable thus to limit the jurisdiction 
of the. district court, in order to prevent the 
oppression, expense, and delay, which would 
be inevitable, if the party seizing were at 
libeity to carry the property to any part of 
the United States, however remote, to which 
caprice, or a less pardonable motive might 
prompt him; and it is only on the appellant's 
interpretation that this salutary end will not 
be defeated. But as it is often unsafe to con- 
strue an act by what may be deemed its 
spirit, about which different opinions may be 
entertained, the comrt thinks proper to add, 
that it does not perceive that any other fair 
meaning- can be assigned to the letter of the 
one now under consideration. The terms 
used not only vest cognizance in all civil 
causes of admiralty and maritime jurisdiction, 
but also in all cases of seizures made as above- 
mentioned. The term "including," which has 
been so much and so ingeniously relied on, as 
only classing such seizures with civil causes 
of admiralty and maritime jurisdiction, while 
it admits and has received from the supreme 
court that signification, is not necessarily to 
be taken in that sense alone. It not only 
thus classes these seizures, and thereby shuts 
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out a trial by jury, but it lias also an ac- 
cumulative meaning, and extends the juris- 
diction of these courts to cases of such seiz- 
ures. If it had only given to these courts 
the cognizance of civil causes of admiralty 
and maritime jurisdiction, prosecutions for 
forfeitures would not have been comprehend- 
ed in such grant, •which ex vi termini is eon- 
fined to causes arising ex contractu, or to con- 
troversies between individuals, where the pro- 
ceedings are in rem, such as suits or libels 
for seamen's wages, or bottomry bonds and 
the like. 

But the clause extending its cognizance to 
all suits for penalties and forfeitures is sup- 
posed to be so comprehensive as to leave no 
doubt of the jurisdiction which has been ex- 
ercised in this casa If there had been no 
previous designation of the powers of these 
courts in relation to forfeitures under the 
laws of the United States, the 'interpreta- 
tion put on this part of the act would not be 
so violent But as in the construction of a 
particular section of the law, every part of 
it should be brought into view, the court can- 
not, without overlooking and annulling some 
of the most valuable provisions of this act, 
accede to the correctness of this opinion. Af- 
ter the enumeration which had already been 
made of the various branches of jurisdic- 
tion allotted to these courts, it is not thought 
that the suits here spoken of apply at all to 
prosecutions in rem in case of seizure, which 
had been distinctly and previously provided 
for, but solely to personal suits for penalties 
of bonds, or for pecuniary penalties and for- 
feitures attaching on the violation of some 
law, which may well be deemed transitory, 
and to follow the person. Suit is defined to 
be "the following of a person," and is not 
only not technically, but not even in com- 
mon parlance, applied to seizures or proceed- 
ings in rem. It would be, to say the least, 
a form of speech liable to considerable criti- 
cism, to speak of a suit's being brought 
against a vessel, or a bale of goods. A per- 
son is sued, but things are libelled. If then 
jurisdiction in ease of a seizure, such as that 
of the Little Ann, be not drawn from that 
part of the first clause which has been cited 
from the 9th section of the judiciary act, 
which is comprehended under the word "in- 
cluding," it is not easy to say whence it 
comes, or how it could have been supported 
in this case, even if the seizure had taken 
place within this district; for without this 
provision a proceeding like the present could 
not have been considered as a civil cause 
of admiralty and maritime jurisdiction, and 
would therefore have been a casus omissus, 
unless it could have been comprised under 
the general jurisdiction of suits for penalties 
and forfeitures, which could not have besn 
done without giving to these expressions a 
meaning which perhaps was never before 
annexed to them, and which therefore was 
probably not in the contemplation of the leg- 
islature. 



But if there be room for serious doubt, the 
understanding of a law should be such as is 
most reasonable, and which in practice will 
work the smallest mischief. This in the pres- 
ent case will be attained by confining the 
jurisdiction of the district courts in cases of 
seizures, to such as are made within their 
respective districts, unless they take place on 
the high seas, which being within no par- 
ticular district, may generally without much 
inconvenience be acted on in one court as 
well as in another. This court therefore 
thinks that the district court erred in holding 
jurisdiction of this cause, and that its sen- 
tence must for that reason be reversed. 
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Case Wo. 8,398. 

In re LITTLEPIELD- 

[1 Lowell, 331; 1 3 N. B. R. 57 (Quarto, 13); 

2 Am. Law T. 122; 1 Am. Law T. 

Rep. Bankr. 164.] 

District Court, D. Massachusetts. June, 1869. 

Baskruptct— Discharge op Bankrupt — Notice 
OF Assignee's Appoiktment — Examination op 
Bankrupt— Reposal to be Examined— Cash- 

BOOK, ' 

1. It is not essential to the debtor's discharge, 
that the assignee should give due notice of his 
appointment. 

[Cited in Coombs v. Persons Unknown, 82 Me. 
326, 19 Atl. 827.] 

2. Nor that the second and third general meet- 
ings of his creditors should be held at the expira- 
tion of three months and six months respectively, 
from the date of the adjudication. 

[Cited in Re Clark, Case No. 2,808,] 

3. If a creditor wishes to examine the bank- 
rupt, he must procure an appointment from the 
register of a time and place for the examination. 
It is not the bankrupt s duty to see to the ap- 
pointment, but to be ready to attend on due no- 
tice. 

4. Whether if a debtor attends and refuses to 
be examined, there is any remedy excepting by 
motion to commit, quaere? 

5. It is necessary to the discharge of a bank- 
rupt trader, that he should have kept a cash-book 
subsequently to the passage of the bankrupt act 
[of 1867 (14 Stat. 517)]. 

(Cited in Re Bellis, Case No. 1,275; Re Arch- 
enbrown, Id. 505; Re Frey, 9 Fed. 379; Re 
Graves, 24 Fed. 551.] 

[In the matter of Hiram Littlefield, a bank- 
rupt] 

C. Lamson, for objecting- creditors. 
J. C. Perkins, for bankrupt. 

LOWELL, District Judge. The first ob- 
jection taken to the discharge of this bank- 
rupt is that the notice of the appointment of 
his assignees was not published in the mode 
pointed out by section 14 of the act [14 Stat. 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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522]. It seems that instead of being pub- 
lished once a week, for three successive 
weeks, this notice was, in one of the news- 
papers, published three times in the course of 
two weeks. This is not a ground for refusing 
the discharge. It has been decided that the 
bankrupt is bound to see that the proceedings 
are regular, and if they are not so, he cannot 
have his discharge. But the courts that have 
made this law, without much aid from the 
statute, must construe it reasonably. The 
bankrupt ought not to be held responsible for 
all the shortcomings of his assignee, over 
whom the statute gives him no control. If 
the latter had neglected Ms duty in account- 
ing for assets, or in recording his assignment, 
or in any other matter which relates only to 
tlae proper discharge of his trust, and not to 
the essential validity of the proceedings, that 
is a matter which the creditors and the courts 
can take care of. Where there is any failure 
of jurisfliction, as where, by mistake, the case 
had been conducted by the wrong register, I 
have refused the discharge. So, probably, as 
matter of practice, the meetings must be duly 
warned, and held before the discharge can be 
gi'antetl, because the act intends that the cred- 
itors should have due and full opportunity to 
meet and consult before the proceedings are 
closed. This is fairly to be inferred from the 
whole scope of the act. But I am not able 
to see that the publication by the assignee of 
his appointment is essential to the regularity 
of the proceedings. It is directory to the 
assignee, and not intended so much for cred- 
itors as for persons owing debts to or other- 
wise having busiuess with the estate. Cred- 
itors whose -names may be omitted from the 
schedule are cared for in the provision for 
publishing notice of the warrant and of the 
meetings. 

The next two specifications are, that the 
second and third meetings were not held im- 
mediately upon the expiration of three months 
and sis months, respectively, after the ad- 
judication was made; and that the omission 
was not without the fault of the assignee. 
The language of the statute on this head is 
certainly somewhat peculiar. The meetings 
are to be held at the expiration of three 
months and six months, or earlier if practiea- 
blej and "if by accident, mistake, or other 
cause, and without fault on the part of the 
assignee, either or both the second and third 
meetings should not be held within the times 
limited, the court may, upon the motion of an 
interested party, order such meetings, with 
like effect as to the validity of the proceed- 
ings, as If the meeting had been duly held." 
It is impossible to imdepstand all the provi- 
sions of the bankrupt act without recollecting 
that it was borrowed in large part from the 
well-matured systems of Massachusetts and 
of England; and that, in adopting it, some dis- 
crepancies have crept in. Now, by the law 
of Massachusetts, it was at one time essential 
that the second meeting should be held not 
more than three months after the date of the 
15FED.0AS. — 40 
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wai-rant, and it was only at that meeting that 
the insolvent could take the prescribed oath 
or 'Obtain his certificate. Afterwards, the 
oath was to be taken at that meeting, and 
the certificate was to be gi-anted at the thhrd 
meeting, which, too, was to be held within 
a given time after the appointment of the as- 
signee. It consequently sometimes happened 
that the debtor lost his right to discharge, by 
the neglect of his assignee to call those meet- 
ings in season, [for there was no power to 
call them afterwards nor to do the necessary 
acts at any other meetings.] 2 This law was 
afterwards modified in some respects, and in 
1854 the legislature passed an act, which is 
now incorporated in the general statutes of 
the state (chapter 118, § 73) precisely like the 
above-cited provision of the bankrupt act, ex- 
cepting that it is general, and not confined to 
cases of "accident and mistake.'* A compari- 
son of its language with that of the bankrupt 
law shows clearly that the latter was copied 
from it By the bankrupt act, however, 
there was no necessity for any such clause; 
because it is not essential that the second and 
third meetings should be held at any par- 
ticular time, but only that they should be held 
at the expiration of three months and six 
months; and unless this means on the very day 
that the months run out, there is no day on 
which it can be said that it is too late to 
hold these meetings, unless possibly it may 
be said that the second meeting should be 
called before the end of six months. Nor 
does the bankrupt law require that the neces- 
sary oath should be taken, or the discharge be 
granted, at one of these meetings, or that 
their being held at any particular time should 
be in any way essential to the validity of the 
proceedings. So that, although it is the duty 
of the assignee to call the meetings at the ex- 
piration of the time mentioned,— and he may 
be required to do so, and may be held re- 
sponsible for any neglect,— yet neither the 
debtor's discharge nor any thing else touching 
the regularity of the proceedings depends up- 
on their being held on the days that these 
months respectively expire. And if they are 
not held, any creditor, or the debtor, may call 
upon the court to require them to be held, 
though it may have been the fault of the as- 
signee that they were not sooner called. Else 
it would be in the power of the assignee to 
take advantage of his own neglect, and to de- 
fer indefinitely the accoxmting which the law 
requires of him at those meetings. But if 
all this is wrong, yet, the meetings in this 
case having been caUed by order of court, it 
must be presmned that good cause was shown 
for their being caUed when they were. 

The next specification is that the debtor 
refused to submit himself to examination as 
required by the act The fact is that the 
debtor was summoned before the register to 
be examined, and made some objections 
which were referred to the couxt, and over- 

2 DFrom 1 Am, Law T. Rep. Bankr. 164.] 
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ruled; and the creditor,, who is the same now 
objectins:, never pressed for a further hearing. 
He now takes the position that it was the 
debtor's duty to notify him when and where 
the examination would be proceeded with. 
This is a mistake. It was for the creditor to 
examine the debtor, if he desired to do so; 
and to see that due appointments were made 
with the register for that purpose, and to 
give the other party notice of them. The 
debtor's duty was performed when he was 
ready to be examined upon due notice; and 
the evidence shows that this debtor was 
ready. Whether if a bankrupt being present 
at a legal hearing, refuses to be examined, 
without good cause, there is any remedy ex- 
cept by motion to commit, I need not now 
decide. 

The only other specification which the evi- 
dence malies important is the ninth, that the 
bankrupt did not, after the passage of the act 
and before filing his petition, keep proper 
books of account. It seems that the debtor 
was engaged in a variety of schemes, none 
of which was sueeessfuL Among other 
things, he kept a wharf, where he sold wood 
and coal. His books of this business were 
kept by a skilful derk, but there was, dur- 
ing the last part of the time, no cash account 
whatever, and this by the Dankrupt's own- 
act. I regret to be obliged to decide that for 
this omission tlje bankrupt must be held to 
come within the penalty of the statute. A 
cash account is necessary to an understanding 
of a trader's business, and it has been decided 
by two courts that the want of it Is fatal un- 
der tMs act. The specification is very gener- 
al, and I thought at first that it might be 
held insufficient; but, upon the hearing, I 
could not see that any injustice would be done 
by admitting the evidence. If the objection 
were that certain entries were wanting, or 
that there were Irregularities in the mode of 
keeping proper books, they ought to be point- 
ed out in the specifications; but where the ob- 
jection is that a cash account, which all trad- 
ers should keep. Is whoUy wanting, it seems 
to me that the general specification is enough. 
Besides, an amendment in so simple a mat- 
ter ought not to be denied. Discharge re- 
fused. 

On an application to the circuit court for the 
exercise of its supervisory power, the bankrupt 
represented that he could now prove that he had 
kept a cash-book. That court refused to inter- 
fere on such a ground, but intimated that this 
court might do so; and on a rehearing here the 
discharge was granted. 

[NOTE. In re Bellamy [Case No. 1,267], 
would seem to require a more strict proof of 
conformity and regard the jurisdiction of the 
court to grant the discharge as dependent upon 
the exact conformity of the proceedings to 
every requirement of the act, and places the re- 
sponsibility therefor upon the bankrupt. The 
case of the text is regarded as more in con- 
formity to the true construction of the act. See 
Bump, Bankr. (6th Ed.) 242].3 

3 [From 3 N. B. B. 57.] 



Case Wo. 8,399. 

In re LITTLEFIELD. 

[1 MacA. Pat. Oas. 574.] 

Circuit Court, District of Columbia. June, 1S58. 

Commissioner op Patents — Decisions of Pked- 
ECESSORS — Novelty and Invention — 
Railkoad Switch. 
[1. The commissioner held to have properly re- 
fused to disturb the decision of his predecessor, 
upon vague and loose affidavits filed long after 
the rejection of the claim.] 

[2. A claim for an automatic railroad switch 
operated by an eccentric held to be entirely desti- 
tute of novelty and invention.] 

[This was an appeal by A. S. Littlefield 
from a decision of the commissioner of pat- 
ents refusing to grant him a patent for an 
automatic switch for railroads.] 

J. J. Greenough, for appellant. 

MERRICK, Circuit Judge. The undersign- 
ed has carefully examined the claim of the 
applicant, and has considered the decision of 
the commissioner, as well as the reasons of 
appeal filed by the applicant, and his said 
argument by J. J. Greenough, solicitor, in his 
behalf. The claim is one so entirely desti- 
tute of novelty that it is deemed altogether 
unnecessary to pass in detailed review the 
reasons for Its rejection which have been 
assigned by the commissioner of patents. 
They are entirely satisfactory to my mind, 
and depending upon such plain and well- 
settled principles of the patent law [5 Stat. 
117], that no analysis could make them 
more intelligible or cogent. The aflSdavits 
which have been filed in the case, for the 
purpose of meeting the objections taken by 
the commissioner and to bring the case with- 
in the rule that although a change be small, 
yet when it produces consequences and re- 
sults of the greatest practical utility, the 
change and its consequences, taken together, 
furnish evidence of sufficient invention to 
support a patent, will be found on inspection 
to be undeserving the consequence endeavor- 
ed to be attached to them in the argument. 
What are they? First, two unsworn cer- 
tificates of the president and six directors 
of the Connecticut and Passumpsic River 
Railroad, dated, one July 11th, 1854, the 
other on July 31st, 1854, certifying that the 
parties had several times on a summer's day 
seen a passenger engine run over the switch, 
and that they w^ere pleased with the preci- 
sion and certainty of its operation. The next 
is also an unsworn certificate of one Chai-les 
F. Thomas, mechanical engineer of Taunton 
and New Bedford Railroad, dated October 
28th, 1854, who also states that he saw tlie 
switch operated several times as if by magic. 
These certificates need no other remark than 
that they manifestly apply to the rejected 
application of Littlefield of August 9th, 1854, 
which was rejected by the ofiice in October, 
1854, In which he claimed to operate his 
switch with a toggle joint, and not the 
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<!ccentric now -elaimea. The next certificate 
is dated in October, 1833, from Amos Burn- 
ham, road-master of the New Bedford and 
Taunton Branch Railroad. This is the same 
road mentioned in the preceding certificate 
of Charles F. Thomas, and there is nothing 
to show that it does not refer to the same 
toggle-joint switch; and if it meant the ar- 
rangement now in question it would seem 
natiu;al that it should have pointed to the 
■change or improvement, and especially as it 
was sent to the office in the same parcel as 
the preceding; and it was manifestly de- 
signed that the office should consider them 
siH as pointed to the same invention, they 
not heing filed there until February, 1857, 
for the purpose of influencing a decision 
upon an application to which the other three 
■certainly had no reference. This circum- 
stance of suspicion, derived from the com- 
pany in which it is found, would he enough 
to discredit the paper were it, from the na- 
ture of the facts set forth, otherwise entitled 
to any weight With regard to the two affi- 
■davits filed hi March, 1858, long after the 
rejection of the claim by the office, they are 
vague and altogether inconclusive of any 
material fact. They were very properly con- 
sidered inadmissible by the present, com- 
missioner, and furnishing no ground to dis- 
turb the decision of his predecessor. If upon 
•such loose matter any solemn determination 
could be disturbed, nothing would ever be 
considered settled, nor could any reliance be 
placed by the public upon the action of the 
patent office, I feel no disposition to give 
encouragement to parties to agitate cases 
-upon suqh flimsy pretexts, and have there- 
tore taken occasion to give these several 
^papers more extended consideration than 
they deserve. Upon the whole case, I am 
of opinion there is no error in the decisions 
'Of the office; and accordingly I certify to the 
Honorable Joseph Holt, commissioner of 
patents, that the judgment rejecting the ap- 
plication of A. S. Littlefield is affirmed, and 
41 patent to him refused. 



Case No. 8,400. 

lilTTLEFIELD v. DEI/AWAKE & H. 

CANAL CO. 

[3 Cliff. 371; i 4 N. B. R. 257 (Quarto, 77).] 

•Circuit Court, D. Massachusetts. May Term, 

1871. 
BANKRUPTor — Revisioit after Pinal Decree— 

SUFFIOIENOT OP PETITION FOB REVIEW. 

1. Under section 2 of the bankrupt act [of 
1867 (14 Stat. 517)], which provides that "the 
circuit court within and for the district where the 
proceedings shall be pending, shall have a general 
superintendence and jurisdiction of all eases and 
questions arising under this act," a petition for a 
revision of tiie decree of the district court refus- 
ing a discharge, may be entertained, although, 
such decree was a final one. and no proceedings 
were actually pending in the district court when 
the petition for revision was made, 

1 [Reported by William Henry Clifford, Esq.', 
jind here reprintea b> permission.] 



2. The word "pending'*- does not mean that the 
circuit court can take jurisdiction of a petition 
for revision only while proceedings are actually 
pending, and before a final decree, in the district 
court. 

3. Discharge by a final decree was refused an 
alleged bankrupt in the district court. May 12, 
and his petition for revision was filed in the 
circuit court, June 30 following. Hdd, there 
was no ground, in the absence of a rule limiting 
the time in which such petitions should be filed, 
to deprive the petitioner of a rehearing on ac- 
count of delay. 

[Cited in Sweatt v. Boston H. & E. R. Co., 
Case No. 13,684; First Nat. Bank v. Cooper, 
20 Wall. (87 U. S.) 177; Re Murray, Case 
No. 9,953; Re Beck, 31 Fed. 555.] 

4. An allegation, in a petition to the circuit 
court under section 2 of the bankrupt act, for re- 
vision, that he has conformed to the provisions of 
the act and is agsrieved because the prayer of his 
petition for discharge was refused, is not suffi- 
cient. 

[Cited in Re Masterson, Case No, 9,268.] 

5. The petition for revision must state in what 
the error consists, whether it be of law or fact; 
and the nature of the alleged error should be dis- 
tinctiy stated for the information of the appel- 
late court and as notice to the opposite party. 

[Cited in Re Sutherland, Case No. 13,636; Re 
Masterson, Id. 9,268; Copgeshall v. Potter, 
Id. 2,935; Re South Boston Iron Co., Id. 
13,183.] 

DCn review of the action of the district court 
of the United States for the district of Mass- 
achusetts.] 

This was a petition by [Hiram Littlefield] 
an alleged bankrupt for revision of a final 
decree of the district court refusing him a 
discharge from his debts under his original 
application. 

J. C. Perkins, for petitioner, 
Caleb Lamson, for respondents. 

Before CLIFFORD, Circuit Justice, and 
SHEPLEY, Circuit Judge. 

CLIFFORD, Circuit Justice. Leave to amend 
the petition was asked and granted in this 
case before the parties were heard upon the 
issues involved in the pleadings. As amend- 
ed the allegations of the petition are, that 
the petitioner has conformed in all respects 
to the provisions of the banl-i-'pt act, and 
that he, the petitioner, verily believes that 
he is entitled to a certificate of discharge 
from all his debts provable under that act, 
and that he is aggrieved by the refusal of 
the district court to grant him such a dis- 
charge. Therefore he prays that he may 
have a hearing in this court upon the mat- 
ter of his discharge, and that the decision 
of the district court refusing the same may 
be reviewed and reversed, and that a dis- 
charge may be granted to him pursuant to 
his" petition. Order of notice was granted 
on the petition for review filed in this court, 
and on the return day named in the order 
the creditors named in the petition appeared 
and demurred to the petition, showing the 
following causes of demurrer:— 

1. That the petitioner has not prayed for 
any relief. 2. That he has not specified what 
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further proceedings, "if any, are desired in 
his case, 3. That he does not allege that 
there was, at the time he filed his petition in 
this court, any matter pending in the district 
court to which his petition could apply. 4. 
That the rights of the respondents as cred» 
itors to hold and dispose of their claims, and 
maintain an action at law on the same 
against the petitioner, had, before he filed 
his petition in this court, vested in them un- 
der and hy virtue of the decision and judg- 
ment of the district court, that he was not 
entitled to a discharge from his dehts, 5. 
That the petitioner was guilty of unreasona- 
ble delay in filing his petition. 6. That the 
circuit court has no jurisdiction of the peti- 
tion to revise the decision and judgment of 
the district court refusing to grant to the 
petitioner a certificate of discharge from his 
debts under the bankrupt act. 

Remarks in respect to the first and second 
causes of demurrer axe unnecessary, as they 
are obviatea by the amendment filed by 
leave of court, which prays that he may be 
decreed by the court to have a full dischai-ge 
from all his debts provable under the bank- 
rupt act, and that a certificate thereof may 
be granted to him as therein provided. 

Evidently there is no merit in the third 
cause of demurrer, as there could not be any 
ground of complaint before the decision ol 
the district court was rendered. Had the 
petition been filed before the decision was 
rendered, the decisive answer to it would 
have been that it was premature, and if it 
cannot be filed afterward, then the provision 
is nugatory, which cannot be admitted. By 
section 2 of the bankrupt act it is enacted 
"that the circuit court within and for the 
disti'ict where the proceedings in bankruptcy 
shall be pending, shall have a general super- 
intendence and jurisdiction of all cases and 
questions arising under this act" 

Reliance is placed upon the word "pend- 
ing" as giving support to the proposition that 
it is only while the proceedings are actually 
pending in the district court, that the circuit 
court can take jurisdiction of a petition like 
the one under consideration. Interlocutory 
orders, it is conceded, may be revised, but 
the argument is, that a final decree termi- 
nates the appellate jurisdiction of the circuit 
court, as the matter from that moment ceases 
to be pending in the district court. Matters 
involved in a final hearing can only be dis- 
posed of by final decree, and if they cannot 
be revised after they have been disposed of 
in the district court, then they cannot be re- 
vised at all, as it is clear that the orders and 
decrees of a subordinate court cannot be re- 
vised before they are made. Manifestly the 
construction assumed by the respondent is 
one which cannot be sustained, as it would 
defeat the obvious intention of congress, 
which was to subject every ruling order and 
decree of the district court in such cases to 
the re-examination and revision of the circuit 
court, nor is it necessary to adopt that view 



in order to give full effect to every word of 
the section. Jurisdiction is conferred upon 
the circuit court within the distr-iet where the 
proceedings shall be pending, but the mean- 
ing of congress in employing that language 
was to describe 'the particular circuit court 
in which the jurisdiction should be exercised, 
and not the state of the matters to be revised, 
as it is clearly the intention of congress that 
all such matters should be subject to revi- 
sion in the circuit court, whether interlocu- 
tory or final. Revision must be sought in the 
circuit court of the district where the pro- 
ceeding took place which the petitioner asks 
to have revised, but he is not deprived of a 
remedy, because the decree is in its nature 
final. In re Reed [Case No. 11,638]; Rud- 
dick V. Billings ffd. 12,110]. 

The power of congress to pass the bank- 
rupt act is not questioned, and it is equally 
clear that congress may create a special tri- 
bunal to execute it, or may confer that juris- 
diction upon the district and circuit courts 
created by the judiciary act. Decrees of the 
disti'ict courts are final in the constitutional 
sense, although they are rendered under an 
act of congress which makes them subject to 
revision by the circuit court, and consequent- 
ly the right of such revision is not incon- 
sistent with the interest which the opposite 
party acquires in the decree. Rendered, as 
the decree is, subject to legal revision in the 
circuit court, no party acquires or can ac- 
quire any interest in the decree to defeat the 
right of such revision. Argument upon this 
topic is unnecessary, as the final judgments 
and decrees of every subordinate court are 
rendered subject to re-examination and re- 
visal upon due proceedings in the court of 
paramount jurisdiction. 

Unreasonable delay in filing the petition 
for revision is the next objection. Author- 
ity to apply for such a revision is conferred 
by the act of congress, and it prescribes no 
limitation as to the time within which the 
application must be made. Rules and regu- 
lations were adopted by the supreme court, 
but they do not prescribe any such limita- 
tion, nor has any such been adopted by this 
court. The discharge was decreed on the 
12th of May, 1869, and the petition was filed 
on the 30th of June in the same year. Spe- 
cial injury is neither alleged nor proved, and 
the court is of the opinion, in view of all the 
circumstances, that the petition ought not 
to be rejected because it was not filed at an 
earlier day. Until some rule is adopted upon 
the subject, the court will not deprive the 
petitioner of a hearing on that ground unless 
the delay is manifestly unreasonable or has 
operated to the prejudice of the respondent. 

"Want of jurisdiction is the remaining ob- 
jection alleged as a cause of demurrer; but 
the point is without merit, as the jurisdiction 
is conferred in language too plain to be mis- 
understood. 

Neither of the alleged causes of demurrer, 
therefore, can be sustained; but the petition, 
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upon another grounfl, is clearly insufficient 
Objections available under a general demur- 
rer ai-e still open to the respondent, as every 
special demurrer is also a general demurrer, 
and it is a universal rule that a demurrer, 
whether special or general, admits only what 
is well pleaded. All that the petitioner al- 
leges is that he has conformed in all respects 
to the provisions of the bankrupt act, and 
that he verily believes that he is entitled to 
a. discharge from his debts. Based upon 
those allegations, he states that he is ag- 
grieved by the refusal of the district court 
to grant him a certificate to that effect. Ap- 
peals in equity suits and in causes of ad- 
miralty and maritime jurisdiction vacate the 
respective decrees in the subordinate courts, 
and remove the whole record in the court o£ 
paramount jurisdiction; but nothing of the 
kind is done in a proceeding by petition un- 
der the second section of the bankrupt act 
An allegation merely that a party has con- 
formed to the provisions of the bankrupt 
act, and that he is aggrieved because the 
prayer of his petition has been refused, is 
not sufficient Nor is the allegation by a pe- 
titioner that he is aggrieved sufficient unless 
it be also alleged in what the error consists, 
whether of law or fact; and the nature of 
the error should be distinctly stated for in- 
formation of the appellate court and as a 
matter of notice to the opposite party. Ap- 
pellate courts, even in appeals, proceed upoii 
the ground that the decree in the subordi- 
nate court was correct, and the burden to 
show error is upon the appellant. [The Bal- 
timore, 8 Wall.. (75 U. S.) 378.] 2 Matters 
of fact as well as matters of law may doubt- 
. less be revised in the circuit court, but it was 
" not the intention of congress! in this form 
of proceeding, to give a party a second trial 
merely as such, but to secure to him an ap- 
pellate tribunal for the re-esamination and 
revision of rulings, orders, and decrees of 
the district courts, and for the reversal of 
the same in case they are found to be erro- 
neous. Demurrer sustained. 



LITTLEFIELD (ORE. v.). See Case No. 10,- 
590. 

LITTLEFIELD CPERIIT v.). See Cases Nos. 
11,007 and 11,008. 



Case 23"o. 8,401. 

The LITTLE GIANT. 

[2 Biss. 23; 4 Alb. Law J. 50.] 1 

Circnit Court, N. D. Illinois. July Term, 1868. 

OoLiiTSiOK— Crowded THOuoaoHFARE— Speed. 

A tuff is in fault which, in a crowded thorough- 
fare, like the Chicago river, proceeds at the rate 
of over five miles an hoar. 

2 p^-rom 4 N. B. R. 257 (Quarto, 77).] 

t [Reported hy Josiah H. Bissell, Esq., and 

here reprinted by permission. 4 Alb. Law J. 

50, contains only a partial report] 



CCase No. 8,402) LITTLE GUNNELL 

Appeal from decree of district court ni fa- 
vor of James McNamara and others, owners 
of the schooner Lizzie Throop, and against 
the tugs Little Giant and Wm. L. Ewing, for 
damages caused by a collision in the Chicago 
river. 

Reynolds & Phelps, for libellants. 
Rae & Mitchell, for respondents. 

DAVIS, Circuit Justice. This is a case of 
collision on the Chicago river, and the ques- 
tion presented on appeal is, whether the Lit- 
tle Giant was in fault, as both tugs were con- 
demned by the district court and the Ewing 
did not appeal. The Little Giant was convey- 
ing up the river in daylight the schooner Liz- 
zie Throop, and had passed through Rush 
street bridge, and in attempting to pass 
through the north draw of State street 
bridge, collided with the tug Ewing, and, in 
backmg, injured the tow. The libel was filed 
against both tugs for this injury. The Little 
Giant was in fault, because the rate of speed 
at which she was proceeding, at least five 
miles an hour, some witnesses say sis, was 
not careful navigation in a crowded thor- 
oughfare like the Chicago river. If these 
officers had been mindful of their duty and 
proceeded slowly, the accident would not 
have occurred. It was reckless conduct on 
their part to take the north draw when a 
propeller was in the way, and if they had 
been watchful and careful they could have 
seen the Ewing coming down. Although the 
evidence in this case is conflicting, as is usual 
in cases of the kind, 'on no theory which can 
properly be taken of it can the Little Giant 
be freed from fault The decree of the dis- 
trict court is affirmed, with interest 



Case Ko. 8,402. 

LITTLE GUNNELL CO. v. KIMBER et al. 

[Morr. Min. Rights (4th Ed.) 65; 1 Morr. Min. 
Rep. .536.] 

Circuit Court, D. Colorado. 1878. 

Mines and Mixing— Claims Located before 
1872— Relocations. 

[1. Under the act of 1872 (17 Stat 91) and its 
amendments, claimants of mines located before 
that date were required to do work of the value 
of $10 for each 100 feet before January 1, 187o; 
and a failure therein operated as an abandon- 
ment and rendered the claim subject to relocation 
by others, unless the original owner was then in 
possession, and had resumed work thereon.] 

[2. The work required to be done before Janu- 
ary 1, 1875, must have been done by the claimant 
or his agent, and work done by strangers could 
not inure to his benefit by reason of any purchase 
of such labor made by him after commencing suit 
to recover the claim.] 

[3. Under the Colorado statute (Act 1874, § 
16), a relocator may smk the original discovery 
shaft 10 feet deeper, or he may run a tunnel, an 
adit a level, a drift, or any other kind of opening, 
provided it is a new one; but it is insufficient to 
run a tunnel into the claim from an old shaft 
upon an adjoining claim.] 

[This was an action of ejectment brought 
by the Little Gunnell Gold Mining Company 
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against Kimber and others to recover posses- 
sion of mining claims.] 

I/. C. RodvweQ, for plaintifiC. 
G. B. Heed and Willard Teller, for defend- 
ants. 

HALLETT, District Judge. This is an ac- 
tion of ejectment to recover the possession 
of claims Nos. 6 and 7, west from Discovery, 
in the Gvmnell lode. Evidence has been intro- 
duced to prove that certain parties were in 
possession of one of the claims, and certain 
.other parties were in possession of the other 
claims at different times since 1860, and that 
these parties conveyed to others who con- 
veyed to plaintiff. I have not examined the 
conveyances which were put in evidence be- 
fore you to see if they formed a perfect 
chain of title. That matter is for your con- 
sideration, and you will determine it on the 
evidence. If persons were in possession, 
working the claims, and they conveyed to 
others, who afterwards conveyed to plaintiff, 
so that plaintiff acquired whatever right such 
persons had, then, as the evidence stands in 
this case, the plaintiff is entitled to recover. 
Under the act of congress of 1872, claimants 
of mines located before the passage of that 
act were requu-ed to do work of the value 
of $10 annually for each 100 feet of the 
claims held by them. This act was twice 
amended, extending the time within which 
the first work could be done until Jan. 1, 1875. 
As these mines were located earlier than 
1872, plaintiff, claiming to be the owner of 
them, was required to do work on them, of 
the value of twenty dollars, at least, before 
Jan. 1, 1875. 

It is not pretended that the plaintiff did 
such work before Jan. 1, 1875, and the fail- 
ure in that respect was such an abandonment 
of the claims, as authorized any one to go on 
the property and relocate it. In respect to 
that matter defendant's counsel have asked 
me to say, and it is quite correct to say, that 
if you find from the evidence that no work 
was done by the plaintiff on the property in 
controversy during the year 1874, then that 
such property on the 1st day of Januaiy, A. 
D. 1875, was abandoned and forfeited, and 
subject to the occupation and relocation on 
said 1st day of January, 1875, and that any 
person, a citizen of the United States, over 
the age of 21 years, had a legal right to en- 
ter into and occupy the same, on the said 
1st day of January, A. D. 1875, imless the 
plaintiff was at that time in the possession 
and occupancy of the property, and had re- 
sumed work thereon. And so also it should 
be said that the work done under the statute 
must have been done by the plaintiff acting 
through its agents, and not by another whose 
right was purchased by plaintiff. On that 
point I give the instruction of defendants as 
asked, which is as follows: 

The court instructed the jury that any work 
done upon the property in controversy' during 
the year 1874, by Miller, Lynn and Gray, on 



their own account, and not at the instance of 
plaintiff, cannot inure to the benefit of plain- 
tiff by virtue of any payment for or pretend- 
ed purchase of such labor made by plaintiff 
after the commencement of this action. The 
failure to work the claims was not an ab- 
solute forfeitttre of plaintiff's right to the 
property, if it had such right, prior to Jan- 
uary 1, 1875, because the statute provides 
that an original locator or claimant may re- 
sume work at any time after failure to per- 
form the work and before the claim has been 
relocated. Although this work may not have 
been done within the time fixed by law, the 
original locator or claimant may resume work, 
and thus regain his first estate, at any time 
before another has taken possession of the 
property with intent to relocate it. 

It is the entry of a new claimant, with in- 
tent to relocate the property, and not mere 
lapse of time, that determines tlie right of the 
original claimant; and the new claimant must 
proceed with diligence under the statute in 
order to hold the property. Sixty days is 
allowed by law for sinking the original dis- 
covery shaft ten feet deep, or making a new 
opening to the crevice of some kind. If 
tha-e is a discovery shaft on the claim, he 
may go into that and sink it ten feet deeper; 
but where, as in this case, there is no such 
shaft on the daim, he must make a new open- 
ing to the crevice ten feet or more in depth. 
He may run a tunnel, an adit, a level, a drift, 
or any other kmd of opening, provided it is 
a new one. That is the proper consti'uction 
of the 16th section of the act of the legisla- 
ture of 1874 [Laws Colo. 189], which plainly 
declares that in relocating a daim the original 
discovery shaft shall be sunk ten feet deeper, 
or a new shaft shall be sunk. 

In the case now submitted to you, the de- 
fendants went into a shaft on adjoinhig prop- 
erty, and ran a drift hi the direction of the 
property in conti-oversy prior to January 1, 
1875. Perhaps they arrived at or near the 
claims in dispute about January 1, 1875, and 
went on with their drift through those claims 
during that month. This we hold is not suffi- 
cient to make a valid location under section 
16 of the act of 1874. That act, as before 
stated, requires a new opening or shaft, when 
the old discovery shaft is not used, and this 
work was not of that character. Defendants 
had a right to perfect their location at any 
time within the ninety days given them by 
statute, and probably at any time before 
plaintiff should re-enter the property with 
intent to resume work, but they must have 
done everything required by statute, such as 
posting notice, fixing boundaries, sinking 
shaft or opening to the crevice, and every- 
thing necessary in order to seem-e against 
plaintiff's re-entry. Unless they did so, plain- 
tiff had the right to re-enter, and upon doing 
the annual work required by law, it would 
become re-invested with its first estate. The 
entry of defendants on January 1, 1875, was 
legal and proper, but if they failed to per- 
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feet their location T\'itliin ninety days, by 
sinking a shaft, ereciing a location stalie at 
such shaft, and recording the claim, as the 
statute requires, as against the plaintiff, their 
possession was wrongful from the time of 
entry. They have not been able to show that 
they complied with the law in respect to re- 
locating the claims, and if plaintiff had good 
Htle prior to January 1, 1875, as before ex- 
plained to you, and resumed work on the 
daims soon thereafter, and did work of the 
value "of twenty dollars or more, you should 
find for the plaintiff. But you must believe 
from the evidence that the plaintiff did do 
such work, and that it had such title in order 
to return a verdict of that kind. 

The jurj^ returned a verdict for the plaintiff, 
on which judgment was entered. 
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Case No. 8,403. 

The LIVELY. 

[1 GaU. 315.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1812. 

Prize^li-egal Capture — Measure of Damages 

—Pkeight— Claim by Agents — Hearing by 

Commissioners of ex Parte Evidence. 

1. Captors have a right to carry their prizes 
to a proper and convenient port for adjudication, 
and are not controllable by the revenue officers. 
If they proceed irregularly, it is at the peril of 
damages. Case of illegal capture. What is the 
proper measure of damages in such case. When 
freight is a proper item of damage. 

[Cited in U. S. v. The Nuestra Senora de Regla, 
108 U. S. 103, 2 Sup. Ct. 293. Cited in brief 
in The Revere. Case No. 11,716.] 

[Cited in brief in Dennis v. Maxwell, 92 Mass. 
140.] 

See The Nemesis, Edw. Adm. 51; The Specu- 
lation, 2, C. Rob. Adm. 293.] 

2. Where, after an illegal capture, the vessel 
and cargo have been wholly lost, the prime cost 
and interest is the measure of damages. Freight 
not a proper item, where the voyage has not been 
lost by tiie capture. Supposed loss of profits no 
proper item of damage in a case of illegal capture. 

[Cited in Pacific Ins. Co. v. Conard, Case No. 
10,647; New Jersey Steam Nav. Co. v. 
Merchants' Bank, 6 How. (47 U. S.) 432; 
The Ocean Queen, Case No. 10.410; The 
Mary J. Vaughan, Id. 9,217; The Aleppo, 

1 [Reported by John Gallison, Esq.] 



Id. 158; Dyer v. National Steam Nav. Co., 
Id. 4,225; Guibert v. The George Bell, 
3 Fed. 585; The City of New York, 23 Fed. 
619; Howard v. Stillwell & Bierce Manuf'g 
Co., 139 tJ. S. 199. 11 Sup. Ct. 503; Cin- 
cinnati S. L. Gas Illuminating Co. v. West- 
ern S. L. Co., 152 U. S. 200, 14 Sup. Ct. 
525.] 
[Cited in Coweta Palls Manuf'g Co. v. Rog- 
ers. 19 Ga. 416; Griffin v. Colver, 16 N. Y. 
492. Cited in brief in Laurent v. Vaughn, 
30 Vt. 93; Spring v. Haskell, 86 Mass. 112. 
Cited in Western Union Tel. Co. v. Graham, 
1 Colo. 241; True v. Internaiional Tel. Co., 
60 Me. 25; Western Gravel-Road Co. v. 
Cos, 39 Ind. 264.] 

3. Where it is referred to commissioners to 
state the amount of damages in a case of illegal 
capture, the report should be special, and state 
the items of the allowances in detail. 

4. Claims in prize causes should be made by the 
parties themselves, if within the jurisdiction, 
and not by mere agents. The captors have a 
right to the answers of claimants on oath. 

[Cited in Re Stover, Case No. 13,507.] 

5. If captors wantonly injure the captured 
crew, the prize court will award damages for 
personal ill-usage. 

[Cited in Mendell v. The Martin White, Case 
No. 9,419.] 

6. Where an injury is alleged to the cargo after 
it came to the i>ossession of the captors, it should 
be ascertained under the direction of the prize 
court, by a survey and appraisement or sale. 

7. Commissioners appointed to state damages 
should not hear ex parte evidence without notice 
to the other party. 

The privateer Jefferson, commanded by 
Capt Downie, on thfe 3d day of August^ 1812, 
at a short distance from Maehias river, cap- 
tured the schooner Lively and cargo as prize, 
carried them into Maehias, and from thence 
to Salem, where she arrived on the 12th of 
the same month. No proceedings having 
been had, the claimants on the 24th of the 
same month filed a libel for restitution in 
the district court, upon which a monition to 
proceed to adjudication issued against the 
captors, who in consequence thereof, on the 
28tb of August, libelled the property as prize; 
and, at a hearing in the district court upon 
the claims interposed, a decree of restitution 
passed without objection; and on the 1st of 
September, 1812, the district court also pro- 
nounced for damages to the claimants, and 
a reference was made to commissioners 
to ascertain and assess the amount A 
report was accordingly made, which upon 
exceptions taken by the captors, was re- 
committed, and a new report was made, 
which, with the exception of the item of 
§76, was finally confirmed by the court, and 
decreed accordingly. The report was as fol- 
lows: 

To William Mooney, Own^r of the Schooner. 

Freight of the vessel to Eastport ?161 00 

Amount of sundry articles taken from 
the vessel as by Capt. Downie's con- 
fession and certificate 76 86 

Demurrage, 38 days, at §5 190 00 

Men's wages and Mooney's time 100 00 

Sundry expenses of Mr. Mooney 67 50 

§595 36 
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To AJbigence Hayward and William Mooney, 
as Owners of the Cargo. 

For the loss of profits which would 
have accrued, had the vessel pro- 
ceeded to her destination $624 00 

Add for detention of property and 
other considerations 76 00 

?700 00 

Assessors* fees going to Salem, and 

three meetings in Boston $60 00 

Coach hire and travelling expenses. ., . 16 08 

$76 08 

In the -whole amounting to $1,371.44;. To 
this sum the district court added for per- 
sonal indignities and abuse. 

To William Mooney §100 00 

To Albigence Hayward 50 00 

$150 00 

And the final decree awarded to Wm. 
Moojiey $695.36, and to Albigence HajTvard 
$674, in the whole amounting to $1369.36. 
From this decree the libellant interposed an 
appeal to this court The vessel and cargo, 
however, were by consent restored. No ex- 
aminations in preparatory had been taken. 
The whole crew left the prize at Machias, not 
choosing, for some irregularity or impro- 
priety, to remain on board. The cause there- 
fore came on to be heard upon the ship's 
papers, and upon affidavits taken by the 
parties. 

From the ship's papers and other evidence 
it appeared that the schooner was purchas- 
ed at the mai'shal's sale in Boston, on the 
21st of July, 1812, by the claimant, William 
Mooney, for the sum of $115; and on the 
30th of the same month was enrolled and 
licensed in his name at the custom-house 
in Boston for the coasting trade. Her cargo, 
consisting of meal, corn, flour, pork, crack- 
ers, ship-bread, vinegar, tea and gin, of the 
invoice value of $1052.12, was shipped by 
Hayward and consigned to Mooney, and by 
the papers destined for Eastport On the 
30th of July, 1812, the schooner, with her 
cargo on board, received a clearance at the 
custom-house, and sailed from Boston on a 
voyage to Eastport, having a crew consist- 
ing of Mr. Cole as master, Mr. Mooney as 
supercargo, and one seaman. The reasons 
assigned by Capt Downie for the capture 
were, that the schooner was not truly de- 
scribed in her enrollment and license, be- 
ing described as having a square stern, 
whereas she had a pink stern, and from 
some other appearances on the face of the 
papers he suspected them to be forged. An- 
other reason assigned was, that, when hail- 
ed, the master answered that he was bound 
to Machias, and afterwards said he was 
bound for Eastport. Another reason, which, 
seems to have been relied on, was the con- 
duct of the schooner, which Capt. Downie 
thought indicated a design to trade with the 
enemy. On the arrival at Machias, the ship's 
papers were pronounced to be genuine and 
regular by the collector at that port, and the 
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collector advised the vessel to be given up, 
but Capt. Downie refused, and sent her to 
Salem. It seemed now admitted that the 
stern of the vessel was neither square nor 
pink, but of a form between them, and she 
had been enrolled for several years by the 
same description. 

Pitman, Cummings & Sprague, for cap- 
tors. 
O. Jackson, for claimants. 

STORY, Circuit Justice. It has been con- 
tended upon the facts in this case, that there 
was probable cause of capture. But I am 
perfectly satisfied that there was no such 
cause; and if there had been any foundation 
for the pretences set up by the commander of 
the pi'ivateer, it was completely removed by 
the suggestions of the collector at Machias. 
It is certainly true, that the collector does 
not seem to have understood his own particu- 
lar duty in all respects; for he seems to have 
interfered with a view to compel a restora- 
tion of the property, or at least a forcible de- 
tention of it at Machias. I know of no au- 
thority confided to a collector for this pur- 
pose. Courts of law are the proper tribunals 
to award restitution, and captors of prizes 
have a right to carry their prizes to a proper 
and convenient port for adjudication, and ai-e 
not controllable by the revenue oflacers. If 
the captors proceed h-regularly or improperly, 
they do it at their peril, and are answerable 
in damages. Still, however, it was easy for 
Capt Downie to ascertain the genuineness of 
the ship's papers at Machias; and if that was 
done, there seemed .to be no reasonable color 
for further detention. I must therefore pro- 
nounce this a case of damages. 

In considering, iowever, the proper meas- 
ure of damages, I am not aware that there 
ever has been allowed any vindictive compen- 
sation, unless where the misconduct has been 
very gross, and left destitute of all apology. 
It will be recollected on the present occasion, 
that the occurrence was soon after the com- 
mencement of the war, and that from long 
habits of peace, a good deal of indulgence 
ought to be allowed to the errors and miscon- 
ceptions which grow out of a state of things 
so novel and embarrassing. Both captors and 
captured, at the breaking out of hostilities, 
labor under great misapprehensions as to 
their relative rights and duties, and if I were 
to exact rigid propriety from the one in all 
cases, I should be bound to apply it to the 
other. But short as has been the existence of 
the war, the experience of the courts of the 
United States has abundantly shown, that 
the general rules of practice must be applied 
in the first instance, with some laxity to 
claimants, as well as to captors, otherwise 
serious injuries might arise. We have found 
it necessary to yield to irregularities at the 
commencement, which would not be endured 
at a subsequent period, of the war. Nor am 
I stating principles at all peculiar to our tri- 
bunals. Whoevex* examines the proceedings 
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of foreign prize courts, will find what great 
indulgence is allowed to errors, and even im- 
proprieties of captors, wliere tliey do not ap- 
pear to have acted with. malignity and cruel- 
ty. Indeed it has heen a subject of public 
complaint, that the practice has assumed 
such extraordinary latitude. 

It seems that Capt. Downie received in- 
formation of this as a suspected vessel, and 
if we ci*edit the aecoimt given by his wit- 
nesses, her conduct was such as indicated 
an intention of going to and traduig with the 
enemy. She was found at the extremity of 
the United States, and in the immediate 
neighborhood of the enemy's possessions. 
Two English frigates appear to have been at 
about five miles distance; and the same wit- 
nesses testify, that the schooner, as she 
was steering, would have probably fallen 
Into their hands. Capt. Downie's suspicions 
were probably thus inflamed, and trifles light 
as air were, under these circumstances, strong 
confirmations of an unlawful or fraudulent 
destination. It cannot be disguised, for the 
records of this court show it, that illegal traf- 
fic with the British possessions in that quar- 
ter, has not been infrequent I trust and 
hope, that there have been no citizens of the 
United States, who, since the war, would dis- 
grace themselves and their country by an in- 
tercourse, which is dangerous to the public 
safety, and fraught with the most alarming 
penalties. There seems, however, in reality 
to have been no suflficient reason to suspect 
that such was the intention of the Lively, I 
most assuredly acquit her of any such illegal- 
ity. 

So far then as the taldng possession of the 
schooner would have been a ground for dam- 
ages, it she had been released at Machias, I 
should have thought, that it was too minute 
for public animadversion. But the bringing 
her to Salem, and instituting prize proceed- 
ings, was without justifiable cause. The 
■damages then ought to be equal to the real 
Injury sustained; and unless there have been 
personal indignities (which I shall by and by 
consider) the damages ought to go no further. 

This leads me to consider the damages 
awarded in the report of the commissioners, 
and to which serious objections have been 
urged by the counsel for the captors. I en- 
tertain entire respect for the very intelligent 
gentlemen, who made that report; and al- 
though I shall have occasion to comment on 
the principles of that report, I shall do it 
without intending the slightest doubt of their 
good judgment. A preliminary objection has 
been taken to the report for the want of suffi- 
cient specification. And I thirik the objection 
well founded. It is the duty or the commis- 
sioners to make their report as specific as the 
nature of the thing will admit, so that not 
only the result, but the detail of their judg- 
ment may be before the court All general 
statements and general sums, instead of 
items and apportionments, are discounte- 
nanced by the court The manner of cal- 



culating the freight ought to have been given. 
Was it a calculation on the tonnage of the 
vessel? It ought then to have stated the ton- 
nage and the allowance per ton. Was It esti- 
mated on the cargo? The freight per barrel, 
&c. ought to have been stated. The wages 
ought to have been specified in the same 
manner, and the number of the crew, the 
rate per day or per month. As to expenses, 
they ought also to have been specified, so as 
to enable the court to decide whether they 
were proper to be allowed or not I will add 
too, that if profits be a fair item, they should 
have been presented in detail, with the proper 
deductions, so that if there were errors, they 
might lie open to the observation of the par- 
ties and of the court In the present case it 
was peculiarly necessary, for it is almost in- 
credible, that between ports of the same 
state, in any honest and fair trade, the enor- 
mous profit of upwards of sixty per cent 
should have been made on a cargo of pro- 
visions, in a voyage of four days. A cargo 
too, which, with some few exceptions, Is the 
common produce of every part of the state. 

I confess that I was struck with the un. 
usual amount which was assessed as dam- 
ages,— an amount, which exceeds the whole 
value of the schooner and cargo as presented 
on the papers. The whole value is but $1167.- 
12, and the damages awarded are ?129o.36. 
It has indeed been suggested, that the vessel 
was increased to a value equal to §500 after 
her purchase; but there is no evidence of the 
fact; and admitting it to be true, the extent 
of the damages is not materially affected by 
that consideration. If the whole vessel and 
cargo had been lost, it might have been prop- 
er to enter Into a liberal allowance. But here 
they are restored, and there Is not a tittle of 
evidence, to show that either of them sus- 
tained any Injury in the hands of the captors. 
The voyage was not lost There was no un- 
livery of the cargo, and the capacity of per- 
forming it still remained. Yet the sum given 
in damages seems to have proceeded upon 
the ground, that the voyage was lost, though 
it might have been performed at farthest in 
a week. These considerations have attracted 
my notice, and as the same principle, which 
governs this decision, must govern others of 
a similar nature, I have bestowed much re- 
fiection on the question of damages; I have 
also searched the authorities with some dili- 
gence, and in no case, that has fallen under 
my notice, have such extraordinary damages 
been allowed, where the property was not 
finally lost, or had not become incapable of 
subsequent transportation under the circum- 
stances. 

In cases where the vessel and cargo have 
been captured, and afterwards lost to the 
owner, the supreme court of the United States 
have confined themselves to the prime value 
thereof and interest thereon to the judgment; 
although in these cases they adjudged, that 
there was no probable cause of capture. 
Murray v. The Charming Betsey, 2 Cranch 
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[6 U. S.] 64; ilaley v. Shattuck, 3 Crancli 
[7 U, S.] 458. And a rule substantially the 
same was adopted in a case marked with 
great impropriety,— Del Col. v. Arnold, 3 Dall. 
[3 U. S.] 333,— and in a case of gross illegality, 
and in wliich the courts were disposed to ani- 
madvert with considerable sererity, they con- 
fined the damages to demurrage and interest 
on the principal of the captured property. 
Talbot T. Jansen, 3 Dall. [3 U. SJ 133. 

In cases of a similar character, I should 
certainly feel myself bound to adhere to these 
decisions. Nor does the rule of foreign courts 
on restitution seem materially to vary. 
TVhere the propex*ty has been sold, and no 
account of sales has been rendered, the value 
is estimated at the prime cost and ten per 
cent, profit; where an account of sales is 
rendered, that in general is made the measure 
of the decree. The Lucy, 3 0. Rob. Adm. 
208; The Narcissus, 4 O. Rob. Adm. 20. I 
do not mean to suggest, that other rules may 
not be occasionally resorted to in flagrant 
cases, but in the opinions intimated by the 
court, there is not a more liberal usage al- 
luded to. The first object is to repair the 
actual damage and loss, and the next to pun- 
ish aggravated misconduct. Although the 
argument did not object to the nature of the 
items, but chiefly to the undue measure al- 
lowed, I feel myself obliged, upon general prin- 
ciples, to declare my disapprobation of some 
of them. And first, as to the freight; there 
can be no donbt that freight is a proper item 
of allowance, where the voyage has been lost, 
or the cargo been unlivered. But upon what 
gi'ound can the owner in this case claim it? 
His vessel has been restored with the cargo 
on board, and in a situation capable of per- 
forming the voyage. If it be not performed, 
it is his own fault or choice; but in neither 
case could he have a right to complain of a 
loss, which he could avoid sustaining. Sup- 
pose this vessel had been bound to an Euro- 
pean port, had been captured, carried into a 
neutral port, and there released by consent, 
would it be contended, that the master might, 
without necessity, return home and throw 
the loss of freight upon -the captors? Sup- 
pose a voyage from Europe to New York, and 
the vessel be captured and sent into Boston, 
and, after proceedings there, restored, will it 
be pretended that he might abandon the voy- 
age without good cause, and charge the 
freight to the captors? Unless he could, I 
do not think that he could in the present case. 
Indeed, this is a still stronger case, for the 
voyage is between ports of the same state, 
and it might be completed in four days. Nor 
can it be said, that the allowance of freight 
is on account of the detention, for that is con- 
sidered in another item, that of demurrage. 

Another item, that "for seamen's wages and 
Mooney's time," might be proper under cir- 
cumstances, but it may be included in the de- 
murrage, which is a compensation in lieu of 
freight, and usually covers the expenditures 
of the ship. And if the wages of the seamen 



during the voyage, and not during the deten- 
tion, were intended (as I presume they were) 
in this item, it is inadmissible on the same 
ground as the freight. 

The expenses of Mr. Mooney are next al- 
lowed; but as these expenses are not speci- 
fied, I know not what they are. They may 
or may not be correct in principle; but having 
been objected to, I shall not allow them with- 
out a specification. 

But the most important item, that of loss 
of profits, deserves a more exact considera- 
tion. I should have been glad to have seen 
an authority approving of such an allow- 
ance under circumstances like the present. 
How have these profits been lost? The voy- 
age was not broken up, nor incapable of be- 
ing pursued. I am not aware of a single 
authority in the higher courts of admiralty, 
in which supposed profits have formed an 
item of damage in cases of restitution. In 
Maley v. Shattuck, 3 Granch [7 U. S.] 438, 
it appears that an allowance for loss of 
profits was refused, and the refusal was a 
subject of complaint by the owner. In Tal- 
bot V. Jansen, 3 Dall. [3 V. S.] 133, it was 
not allowed. In Le Caux v. Eden, 2 Doug. 
594, 596, there is a report of commissioners, 
which among other items includes one "for 
loss of part, and damage done to the rest of 
the cargo, and the diminution in the produce 
by the loss of the market." "Whether this 
report was accepted or not, and if accepted, 
what was the amount allowed, is not stated. 
Nor are the facts so stated that any conclu- 
sion as to the principles, on which the report 
was framed, can be ascertained. It might 
be, that the usual allowance of ten per cent, 
for profit, as in eases of pre-emption and 
sales abroad, was awarded. I have not been 
able to trace in later reports a single in- 
stance, where loss of profits has been allow- 
ed. In The Gorier Maratime, 1 G. Rob. Adm. 
287, the circumstances of which approached 
near to the pi'esent, the captors, after bring- 
ing the vessel into port, did not proceed to 
adjudication, and a monition at the instance 
of the claimants issued to compel proceed- 
ings, and the captors afterwards consented 
to restitution. The court allowed demur- 
rage for the time of detention, and nothing 
more. In the Zee Star, 4 0. Rob. Adm. 71, 
and the St Juan Baptista, 5 C. Rob. Adm. 
33, under circumstances unfavorable to the 
captors, a similar rule was adopted. I do 
not undertake to say, that these cases are 
not distinguishable from the present; I cite 
them only to show, that the mere absence of 
justifiable cause of capture, or the improper 
conduct of captors, is not usually followed 
by compensation for supposed loss of prof- 
its, when the voyage is not lost. 

Independent however of all authority, I 
am satisfied upon principle, that an allow- 
ance of damages upon the basis of a calcula- 
tion of profits is inadmissible. The rule 
would be in the highest degree unfavorable 
to the interests of the community. The sub- 
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ject would be involved in utter uncertainty- 
The calculation would proceed upon contin- 
gencies, and would require a knowledge of 
foreign markets, to an esiactness in point of 
time and value, wliich would sometimes 
present embaiTassing obstacles. Much would 
depend upon the length of the voyage, and 
the season of aiTival, much upon the vigi- 
lance and activity of the master, and much 
upon the momentary demand. After all, it 
would be a calculation upon conjecture, and 
not upon facts. Such a rule, therefore, has 
been rejected by courts of law in ordinary 
cases, and instead of deciding upon the 
gains or losses of parties in particular cases, 
an uniform interest has been applied, as the 
measure of damages for the detention of 
property. The rule is also subject to this 
further objection, that it is inapplicable to a 
great class of cases, or if applied, would 
work a manifest wrong. If a vessel were 
bound to a bad market, and were captured 
without justifiable cause, would it be en- 
dured, that the captors should shelter them- 
selves from responsibility, by alleging that 
the owner sustained no loss, because his 
property was saved from a ruinous market? 
I cannot believe that such a pretence would 
be allowed. It would encourage the most 
injurious speculations on the chances of a 
condemnation. It may be said, that as to a 
wrongdoer, every thing is to be presumed 
against, and nothing for him. But I cannot 
admit, that a rule in a court of justice ought 
to be adopted, which would always work 
one way; and if deliberate wrongs be done, 
which call for redress, this court can ap- 
ply a direct compensation without resort- 
ing to such an uncertain measure. Besides, 
it will be recollected, that it is not the 
wrong-doer alone who becomes responsible. 
The innocent owner, who has done no 
wrong, who has confided in the good con- 
duct of his master, must often and indeed 
usually be the party, upon whom the whole 
severity of the loss will fall. It would be pe- 
culiarly unjust to involve him in the effect 
of irregularities, in which he took no part, 
by a regulation, from which he could, under 
no circumstances, derive a benefit. It would 
also operate a discouragement upon the pub- 
lic service. So long as public ships or pri- 
vate ships are armed with the warlike com- 
missions of the government, it is the duty of 
courts of justice to grant due indulgence to 
the nature of the service, and not to punish 
every irregularity with penalties amounting 
to a prohibition of captures. The argument 
against the adoption of the rule, founded up- 
on the public inconvenience, cannot be for- 
gotten by this court, or any other court look- 
ing solely to its duty. With the policy or 
impolicy of the war we have nothing to do; 
and while we guard the citizen from unjusti- 
fiable seizures, we ought not to overlook the 
consideration, that officers are often called 
to decide under great embarrassments, and 
that their habits of life will not always 



guard them from mistakes of legal rights. 
Public ships, as well as private ships, must 
be governed by the same principles; and if 
an erroneous capture were to be followed by 
a compensation of all the possible profits of 
the voyage, no person in the sei^viee could 
be safe. This leads me to another objec- 
tion against the rule; that it confounds all 
degrees of irregularity, and punishes inno- 
cent misapprehension with all the effects of 
wanton outrage. If the mle is to apply, it 
must be general. The damage sustained by 
the owner, as to loss of profits, will be the 
same, whether the capture be through mere 
mistake or obstinate malice; and to attempt 
a discrimination as to the cases will be often 
illusory, and sometimes injmious. 

Upon the whole I am well satisfied, that 
the profits, upon the supposition of a pros- 
perous termination of the voyage, ought not 
in any case to constitute an item of damage. 
In case of a total loss, the invoice price and 
interest, as adopted by the supreme court, is 
a fair and reasonable compensation. In 
cases of sales, if the amount be less than 
the invoice price, the same rule may prevail; 
if more, then perhaps the increased price, 
under circumstances, ought to be for the 
owner's benefit. The Lucy, 3 O. Rob. Adm. 
208; The Narcissus, 4 0. Rob. Adm. 20. If 
no account of sales can be "obtained, then 
perhaps the 10 per cent, upon the invoice, as 
in cases of pre-emption, is a fair addition. 
But where the property is restored uninjur- 
ed, and in a situation- not to lose the voyage, 
indemnity for the delay is obtained by de- 
murrage for the vessel, and interest upon the 
invoice value of the cargo. Cases may arise, 
which may require °a different regulation; 
and 'without pretending to anticipate them, 
I shall endeavor to guide myself by general 
principles, which may save the embarrass- 
ment of nice distinctions, and circumscribe 
the bounds of discretion. After these re- 
marks, it is hardly neeessai-y to saj, that I 
shall not adopt the report of the commis- 
sioners. If circumstances would permit, I 
should probably send back the report to the 
same or to other commissioners; but as the 
cause is not of great magnitude, and a delay, 
with perhaps new objections to a new re- 
port, would be inconvenient to all parties, I 
shall proceed to pronounce upon the cause 
without further investigation, I shall allow 
demurrage, including therein wages and ex- 
penses of the ship from the time of capture 
until she could return to the place of cap- 
ture. As the value of the cargo is small, 
and the interest on it will not be great, I 
shall allow 10 per cent interest during the 
same time. As the owners must have been 
put to some expenses, I shall allow a sum 
for that charge. 

The account then will stand thus: 
To William Mooney, as Ship Owner. 
Demurrage 38 days, at ?o per day. . . . 190 00 
Articles taken from the vessel 76 86 



?260 86 



LIVELY (Case No. 8,403) 



[15 Fed. Cas. page 636] 



To William Mooney and Albigence Hayward, 
Owners of the Cargo. 

Interest on invoice price of cargo $1052 

at 10 per cent, for 38 days 10 95 

Expenses and charges 50 00 

Fees of commissioners 76 08 

$137 03 

But now it is for the first time suggested, 
that actual damage was sustained by the 
cargo, and certainly, late as it comes in the 
cause, as it is confirmed by the declarations 
of the commissioners, I shall suspend a final 
decree, until I have heard the evidence, 
which may be adduced by the parties. 

Having thus disposed of this part of the 
cause, I now proceed to consider the allow- 
ances made by the district court for personal 
indignity and abuse to the captured. There 
can be no doubt of the jurisdiction of this 
court to punish every indignity offered to 
those, who, by the fortunes of war, fall into 
the possession of our armed ships. It would 
be disgi-aceful to the character of the coun- 
try to suffer a practice to exist, which, set- 
ting at defiance the rules of civilized war- 
fare, should consummate a triumph over an 
enemy by personal indignities, or modes of 
restraint unnecessary for the general safety. 
Much less ought such conduct to be tolerated 
towards neutrals or citizens of our own coun- 
try. And where the case should be clearly 
made out, accompanied with undeserved suf- 
fering or malicious injury, the court could 
never hesitate to pronounce for exemplary 
damages. In the present case the injury is 
alleged to have been done to Mr, Mooney; 
and, short as was its duration, if it had 
stood merely upon the evidence produced in 
the district court, I should not have hesitat- 
ed to affirm its decree. But new evidence 
has been adduced, and. upon a careful ex- 
amination, I am not satisfied, that both par- 
ties were not eaually to blame. The whole 
testimony on the part of Mr. Mooney comes 
from Capt. Cole, who has discovered no in- 
considerable zeal, and obviously testifies un- 
der a yery strong bias. I am sorry to add, 
that he does not seem wilUng to state the 
whole facts, which attended the transactions, 
and that it is only upon cross interrogatories, 
that a reluctant confession is drawn from 
him, that warm words passed between Oapt 
Downie and Mr. Mooney at the time of 
hand-cuffing. I observe also, that though he 
states at large the challenge of Capt. Downie, 
he drops altogether any account of the provo- 
cation that led to it. If witnesses expect to 
receive credit in courts of justice, they must 
be ready to declare the whole truth. Par- 
tial, inflamed statements are entitled to lit- 
tle weight; and if material circumstances 
are omitted, it is no harshness to allow less 
credit to what is declared. Mr. Cole's testi- 
mony is encountered by two witnesses- on 
the part of the captors. They relate facts, 
which he has omitted, and contradict him in 
several particulars. They show very improp- 
er conduct on the part of Mr. Mooney; and 



provocations, which change the coloring giv- 
en to the cause. It cannot be expected by 
persons, who are captured, whether illegally 
or legally, that they are permitted to act as 
they please; that they have the right to use 
intemperate language, and provoke insult, 
and then are to receive a compensation. 
When a vessel is captured as prize, the pa- 
pers belong exclusively to the captors; and 
the other party is bound to submit, and await 
a regular adjudication in the tribunals of his 
country. If he suffer wrong, he will there 
receive his redress by adequate damages; 
and it never can be the interest of captors to 
trample upon his rights. They will be taught 
to respect them by the power of the law. 
Now, if I believe the evidence on the part of 
the captors, Mr. Mooney was greatly to 
blame, and deserves no personal remunera- 
j tion. But admitting that the case stands in 
doubt, it is a sufficient ground to deny dam- 
ages. I am strongly impressed with the be- 
lief, that Mr, Mooney, claiming as an Amer- 
ican citizen, did not willingly submit his ves- 
sel to be captured as a prize, and that a mu- 
tual recrimination produced the improper 
conduct, which has been alleged. Both par- 
ties were in blame; and I shall therefore 
leave them without any recompense. As to 
the allowance of fifty dollars to Mr, Hay- 
ward, I do not find, by any testimony in the 
case, that he was on board the vessel at any 
time during the voyage. He could not there- 
fore be a personal sufferer, and of course is 
not entitled to any damages. I presume the 
allowance in the district court was founded 
upon some misapprehension of the counsel 
as to that fact 

This cause afterwards came on to be heard 
a second time upon additional evidence, 
as to the deterioration of the cargo. The re- 
spective counsel submitted their arguments 
in writing, which were as follows: 

Mr. Pitman, for respondents. 

(1) The commissioners exceeded their au- 
thority in ordering a sale without the con- 
sent and knowledge of the captors. (2) The 
sale was made without due notice to "all 
concerned;" if the captors were considered 
as concerned, they had no opportunity to at- 
tend the sale; the notice was published in 
the morning, the sale took place at 12 
o'clock. (3) The father of the claimant, A. 
Hayward, should not have been the auction- 
eer. (4) The advertisement stated untruly 
that all the cargo was "partially damaged;" 
the auctioneer, in his affidavit, states only 
that the fiour, corn, meal, and bread were 
partially damaged; the advertisement was 
therefore calculated in its nature to keep 
back purchasers and injure the sale. (5) 
When the respondents took their vessel and 
cargo agreeably to the order for restoration, 
the vessel and cargo were out of the custody 
of the law, and not subject to the order of 
the commissioners deriving their authority 
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from the com-t. (6) If the captors were in- 
terested in the cargo as pretended, they 
should have heen apprised of the same, that 
they might have kept somehody on board to 
attend to their interest, and to have seen 
the vessel properly navigated from Salem 
to Boston. (7) It does not appear why the 
cargo was carried to Boston for the purpose 
of selling the same, or that the captors con- 
sented to the same, and why the cargo was 
not sold in Salem where the captors lived, 
and who had the greatest interest in the sale, 
if they were to make good all deficiencies in 
price from the invoice. (8) The commission- 
ers had no right to require that the cargo 
should be carried to Boston for sale. (9) No 
account of sales is rendered by the auction- 
eer, so that it is impossible to compare the 
sales with the invoice, and thereby to de- 
termine what articles might have been affect- 
ed by the market, and what by deterioration. 

(10) It does not appear that the cargo of the 
Lively sustained any damage after the cap- 
ture, there being no evidence to show but 
that the cargo was in as good a state when it 
was delivered to the claimant in Salem as 
when it was captured; the nature of the 
damage sustained by the cargo is not stated; 
the captors had no right to break bulk to 
examine the cargo at the time of capture. 

(11) The conclusion, arising from a sale of 
articles at auction differing in price from the 
purchase at private sale (that is, the in- 
voice in this case), is not by the logic of a 
merchant or a lawyer, that the articles thus 
sold are deteriorated in quality because they 
are so in price, and such a sale ought to in- 
clude nobody but those, who are consenting 
and are privy to it, or unless It has been ef- 
fected by the due course of law. It is con- 
ceived that the affidavits of the commission- 
ers cannot now be brought in to explain 
their report in other respects, pai-tieularly 
after they were called upon in the district 
court for a specification of the principles 
upon which they made it, which they then 
offered, but which was not specific, and from 
which we appealed. 

Mr. Jackson, in reply. 

The commissioners did not order a sale. 
They examined the cargo so far as either 
party desired, and found it damaged; but 
instead of conjecturing what was the amount 
of damage, they suggested the method of 
selling at auction in Boston, to ascertain 
the amount, and proposed to postpone their 
report, and be governed in this particular by 
the result of such sale. Neither party ob- 
jecting, it was so sold, and their report made 
accordingly. (For this I refer to the affi- 
davits of Messrs. Oodman and Chapman.) 
The sale was advertised on the day before, 
as well as on the day of the sale. (Mr. Hay- 
ward's affidavit.) If the cargo was thought 
to be somewhat damaged, it might attract 
purchasers, from the expectation of buying 
cheap; and Mr. Hayward, being father of one 
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of the claimants, would (if influenced at all) 
be induced to get the highest price possible; 
as he could not then know whether the 
claimants would ever receive any thing more 
than the proceeds of that sale. And from 
Mr. Chapman's and Hayward's affidavits, 
there was a large number of respectable 
people at the sale, which was conducted fair- 
ly. The vessel was safely navigated from 
Salem to Boston at the expense of the claim- 
ants. One of the commissioners was present 
at the sale, and they were all satisfied with 
the account of sales at the time, when the 
transaction was recent, and any error easily 
detected; and they, as well as the auctioneer, 
state the difference between the actual pro- 
ceeds, and the price of such articles if sound. 
The vessel had been out of port three days 
when captured, and was detained about 
five weeks in the worst season of the year, 
before the sale. I refer to the former exam- 
ination of the cause in court, and to the affi- 
davits of Codman, Chapman, and Hayward, 
for any fm-ther answers that may be neces- 
sary to Mr. Pitman's argument hereto an- 
nexed. 

STORY, Circuit Justice. The cause has 
now been again argued upon the supplemen- 
tally affidavits, as to the question of damages 
on account of injuries sustained by the cargo. 
This second examination has abundantly sat- 
isfied me of the danger of allowing any ir- 
regularity in prize proceedings, and of the 
importance of an accm-ate knowledge on the 
part of commissioners of the boundaries of 
their duty. No inconsiderable embarrassment 
has been thrown upon the court by the want 
of exactness in these particulars. In cases 
of restitution with damages in prize proceed- 
ings, if in order to ascertain the damages an 
inspection or a sale of the cargo be, in the 
judgment of the commissioners or the parties, 
necessaiy for the furtherance of justice, ap- 
plication should be made to the court for an 
order of unlivery and appraisement, or for a 
sale, as the case may require. Where an un- 
livery and appraisement is sought. It Is the 
usual practice for each party to jiame one, 
and the court to appoint the third commis- 
sioner. Notice of the execution of such com- 
mission should be given to both parties, that 
they may attend, if they see cause, and the 
commissioners should not allow any evidence 
to be given behind the back of either party, 
which they have not an opportunity to repel. 
If on the other hand a sale be advised, it 
should be made by the proper officera, acting 
under the eyes, and at the instance of the 
court. In this way the parties will have an 
opportunity to attend the sale, and the time 
and place may be directed by the court, as 
public convenience may require. Under such 
proceedings no surprise or undue advantage 
can take place. If the appraisement be too 
low in the judgment of either party, the right 
to elect a purchase on the part of the captoi-s, 
and to elect a sale on the part of the cap- 
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tured, may under circumstances be allowed, 
as in eases where the voyage is completely 
broken up and abandoned; and at all events 
the decisions and proceedings of the commis- 
sioners are subject to all legal objections, 
when they pass in review before the court. 
The properiy or its proceeds still remain in 
the custody of the prize court, and may be 
disposed of as law and justice shall require. 
The report of the commissioners may, if neces- 
sary, be rejected or remoulded, and a legal 
decision obtained in all difficulties. But if 
a decree of restitution be passed, and ac- 
tually executed before an appraisement or 
sale is had, the property is no longer within 
the control of the court, and in many in- 
stances it will be impracticable to administer 
complete relief. 

The present ease is not exempted from these 
difficulties. No legal appraisement was had. 
A partial survey and unlivery was made, and 
after the property was restored, it was con- 
veyed to Boston, and under the recommenda- 
tion of the commissioners, without any appli- 
cation' to the court or direct assent of the par- 
ties, was sold at public auction; and this 
sale was the basis, on which the commis- 
sioners proceeded to estimate the damages. 
The commissioners also heard ex parte evi- 
dence without notice to the other party, and 
by such means ascertained the profits of the 
intended voyage. There can be no doubt, 
that the commissioners acted with good faith, 
but under a total misapprehension of their 
duty; and independent of every other con- 
sideration, these circumstances would have 
been sufficient to induce me to open the re- 
port, if I had not already upon other grounds 
laid it aside. 

It appears from the affidavit of the auction- 
eer, (who is the father of one of the claim- 
ants) that the nett sales amounted to $72-4, 
and that in his opinion, the damage to the 
goods was at least 25 per cent. One of the 
eommissionei-s also states, that he attended 
the sale, and it was conducted with perfect 
fairness. I do not doubt the fact. But the 
captors have required, and have not received 
any account of the sales; and the nature of 
their testimony in defence required that it 
should have been produced. Without mean- 
ing to make any suggestion against the auc- 
tioneer, I cannot but think the remark justi- 
fiable, that he was not an indifferent person, 
and ought not to have superintended the sale. 
But a more important objection is taken to 
it by the captors, supported by affidavit, that 
they never assented to the sale, or had no- 
tice of it, or acquiesced in its propriety. 
They contend also, that if it had been proper, 
Salem and not Boston should have been the 
place. I am satisfied, that the captors are 
not bound by the sale, under the circumstance 
of a want of assent and notice. And although 



It is still evidence to be submitted to the 
court, it cannot avail even as a strong pre- 
sumption of the real value, especially as no 
account of sales is produced. The presump- 
tion (such as it is) arising from the sale is 
encountered hy strong affidavits of the cap- 
tors, that the deterioration and injury of the 
goods was slight and inconsiderable, and that 
though two thirds of the cargo was taken out, 
but a small portion was found in an unsound 
state. 

It is very difficult and perhaps impracti- 
cable to reconcile the whole testimony in the 
cause, and I am not prepared to say, that the 
weight on either side so far preponderates, 
as to entitle it to unquestionable credit. The 
auctioneer declares the estimated injury at 
least 25 per cent The captors make it quite 
inconsiderable. I am not sure therefore, tliat 
in any event the evidence enables me to do 
complete justice to the parties. If however 
I err in this respect, it is some consolation 
that the error is involuntary, and has re- 
sulted from irregularities, over which I have 
had no control. On the whole I shall steer 
a middle com'se, and allow for the deteriora- 
tion of the cargo 20 per cent on the invoice 
value. The supplementary evidence on this 
second hearing has completely satisfied my 
mind that the voyage might have beenpursued, 
and was abandoned without necessity. I retain 
therefore the opinion, which was expressed 
at the former hearing, on the other parts of 
the cause. As no appeal was interposed re- 
specting the item of $76, which was rejected 
by the district court, and I am entirely sat- 
isfied with that decision, .1 shall lay the item 
out of the case. The account then, as finally 
rectified, gives to William Mooney, as ship 
owner, §266.86, and to William Mooney and 
Albigenee Hayward, as owners of the cargo, 
(including the damages at 20 per cent, on 
the invoice value) $352.43, amounting in the 
whole to §619.29. 

I affirm the decree of the district court, as 
to the restitution of the schooner and cargo, 
and reverse it as to the damages allowed by 
that court; and I do award that the claim- 
ants recover their damages against the cap- 
tors for the illegal capture, viz. Mr. William 
Mooney, as. ship owner, the sum of $266.86, 
and William Mooney and Albigenee Hayward, 
as owners of the cargo, the sum of $852.43, 
with costs. I observe that the claim for the 
cargo has been given in by Mooney in behalf 
of himself and Hayward, though both are in- 
habitants of Boston. This is irregular. 
Where the parties are within the jurisdiction, 
they should claim in person. When they are 
in a foreign country, a claim by an agent is 
admissible. In all cases where it is practi- 
cable, the captors have a right to the per- 
sonal answer on the oath of the respective 
claimants. 
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Case 3S"o. 8,404. 

In re LIVERMORE. 

[5 Law Rep. 370.] 

District Court, S. D. New York. Aug., 1842. 

PiiACTiCE—XJxNECESsART Delay — ^Negligexce. 

In Tjankruptcy. 

Mr. liivermore, pro se. 

A." Benedict, for the creditors. 

THE COURT, after a detailed opinion up- 
on the points in contestation in this case, 
stated that the rules of the court were de- 
signed to prevent unnecessary delays in 
causes, and that strict diligence would be 
■enforced in supporting opposition to peti- 
tioners, and accordingly the creditor must 
take an order lOn the docket for hearing with- 
in two days on points of law, and if his ob- 
jections are to matters of fact, instanter 
on filing them, for a reference to a com- 
missioner. The execution of the reference 
will only be suspended to abide the decision 
■on the questions of law when those present 
a bar to the petition. An omission to take 
the appropriate step within a reasonable 
time will be deemed a waiver of the objec- 
tions. 

TEDS COURT decided that objections fil- 
■ed against a decree of bankruptcy cannot, 
without an express order at the time, be 
•continued and employed against the appli- 
cation for a discharge. The opposition in 
the latter case, resting upon distinct princi- 
ples, must be made at the time indiesrted by 
the notice and rules, and In the appropriate 
manner. That accordingly the course pur- 
•sued by the creditors was irregular and 
would be nugatory had the bankrupt pro- 
•ceeded correctly and with diligence. But 
having been guilty of laches himself, and 
uow applying to the favor of the com-t to 
rectify his omissions, it was ordered that 
the creditors have leave to show cause, the 
■day after to-morrow, why he should not be 
permitted to take his amendments nunc pro 
tunc, and enter his final decree. 
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Case Wo. 8,405. 

The LIVERPOOL HERO, 

[2 Gall. 184.] 1 

•Circuit Court, D. Massachusetts. Oct. Term, 
1814. 

Customs Duties— Phize—Shabe op Capturing 
Crew. 

Prize goods, brought iu by ships of war of 
the United States, are liable to the payment of 
duties, as to the moiety belonging to the officers 
jind crew of the capturing ship; but no duties are 
i)ayable on the moiety belon^ng .to the United 

. 1 [Reported by John Gallison, Esq.] 
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States; but the whole of that moiety belongs to 
the navy pension fund. 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

The property in controversy in this case 
[The Liverpool Hero, and cargo, Simpson, 
master], having been condemned in the dis- 
trict court, as ^lemy's property, and good 
and lawful prize to the United States' frigate 
Chesapeake, Samuel Evans, Esq., command- 
er, and decreed to be distributed, one moiety 
to the United States, and the other to the 
officers and crew of said frigate, according 
to law, after deducting the duties, due on 
the importation thereof into the United 
States, an appeal was interposed by Commo- 
dore Decatur, who, as flag officer, was en- 
titled to one twentieth part of one moiety 
of the proceeds, from so much of the decree 
as ordered a deduction of duties. The fol- 
lowing were assigned as the reasons of ap- 
peal: (1) "That goods captured from an ene- 
my, and brought into the United States, by a 
public armed ship of the United States, are 
not made subject to duties by law." (2) 
"That the officers and crew of a public 
armed ship of the United States are entitled, 
in all cases, to at least one half of the pro- 
ceeds of the prizes, which they captured and 
have condemned; which by the decree ap- 
pealed from is not given to the said officers 
and crew of said frigate." In order to ex- 
plain some parts of the argument, it may be 
proper to remark, that the goods, to which 
the question related were removed from the, 
prize, in consequence of her leaky condition, 
and were brought into port on board of the 
frigate. 

Selfridge, for appellant. 

It is only in consequence of the express 
provisions of the constitution and laws of the 
United States, that duties are in any case 
payable on the importation of merchandise. 
Without these it would be the right of every 
individual to import goods, free from any 
tax or charge to the government. It follows, 
that no duties can be claimed, when the im- 
portation is made under circumstances, and 
in a manner, clearly not contemplated by 
the law. There are many provisions in the 
law regulating the collection of duties, — 4 
Laws [Folwell's Ed.] 305; 1 Story's Laws, 
573 [1 Stat. 627],— which prove, that public 
armed ships were not intended to be sub- 
ject to its operation. By section 62, bonds 
are required to be given to the United States, 
for securing the duties. Can the United 
States give bond to themselves? By section 
50, permits are to be given before goods are 
landed. If they should be landed without 
permit from a public ship, against whom 
would the information lie? By section 53, 
an inspector may be put on board of every 
vessel on her arrival. Can this apply to pub- 
tic ships? Endless would be the absurdities 
and embarrassments, to which such a con- 
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struction would lead. It is, therefore, evi- 
dent, that duties were intended to he imposed 
on those goods only, which are imported in 
the regular course of trade. It is equally 
clear, from the law regulating the navy, that 
prize goods, captured by public ships, were 
not considered to be subject to duties. By 
this act, prizes of equal or superior force 
are to become, upon condemnation, the sole 
property of the captors. They would not 
become their sole property, if duties are to be 
paid. By the same act, when the prize is of 
iirferior force, it is to be divided equally be- 
tween the United States and the captors. Is 
it not absurd, to call that an equal division, 
by which the United States take first one 
half as duties, and then one half of the 
residue? There are many other considera- 
tions, which support this view of the law: 
(1) The goods, when captured, belong until 
condemnation to the United States, who can- 
not secure or pay duties to themselves. • (2) 
The effect of such a requisition would be, 
that captors, instead of bringing in, would 
destroy every prize, by which means the 
calamities of war would be increased, and 
the United States would be deprived of their 
moiety. (3) It was not intended to add to 
the revenue by the proceeds of prizes, but, on 
the contrary, the moiety accruing to the 
United States is appropriated to form a fund 
for the encouragement of merit and relief 
of disabled seamen. 5 Laws [Smith's Ed.] 
108, 123; 1 Story's Laws, 761, 768 [2 Stat. 
45, 51]. (4) By this means privateers would 
be encouraged at the expense of the navy, 
which could not be the intention of con- 
gress. In remitting the double duties to 
privateers, the intention probably was to 
prefer them to merchant vessels; but the 
navy would be favored more than either. If, 
however, goods captiured by public ships are, 
notwithstanding these reasons, held to be 
subject to duties, it is submitted with con- 
fidence, that duties are to be charged upon 
the moiety only. 

Blake, Dist. Atty., for the United States. 

My ofGlcial duty compels me, in this case, 
to a course entirely different from that, 
which my feelings would suggest. I should 
rejoice, if the laws were such, as to exempt 
from duties prizes made by the navy. But I 
am apprehensive, that it is otherwise, and 
that the legislature only can afford relief. 
,The misfortune seems to be, that the revenue 
laws are calculated for a state of peace, and 
cannot, without amendment, be made to suit 
with the exigencies of war. The act, by 
which duties are imposed, has not been ad- 
verted to by the counsel for the appellant. 
He has confined his remarks to the act regu- 
latiag the collection of duties. By the first 
act,— 1 Laws [Fol well's Ed.] 248; 1 Story's 
Laws, 159 DL Stat. 180],— all goods imported 
into the United States are made subject to 
duties, unless specially excepted. It is true, 
that all the regulations for enforcing the 



payment of duties appear to relate to com- 
mon and ordinary importations only, and tO' 
be inapplicable to public ships. The reason 
is obvious. It was not anticipated, that 
goods would ever be imported in a public 
armed ship. But the late acts of congress 
show that prize goods are not supposed to be 
excepted from the revenue laws. By a stat- 
ute recently passed, the double duties on prize 
goods were remitted, and in the law con- 
cemiug letters of marque, &c.,— 11 Laws 
[Weightman's Ed.] 238, c. 107, § 13, S. A.? 
2 Story's Laws, 1261 [2 Stat. 759],— owners- 
and commanders of privateers are made sub- 
ject to the same penalties and forfeitures for 
a violation of the revenue laws, as attach 
to mei'chant vessels in the like cases. Na 
real difficulty exists, as to the manner of 
entering the goods and securing the duties. 
All this may be done by the prize master. 
It is admitted, that such a regulation, as that 
the captain shall be subject to a penalty, if 
he does not make report, cannot, without 
absurdity, be extended to public ships. But 
it does not, by any means, follow, that be- 
cause some parts of the law are necessarily 
confined to merchant vessels, all its other 
pai'ts are to be construed with the same re- 
striction. The transhipment of the goods 
from the prize to the frigate was an irregu- 
larity, to be excused only by the necessity 
of the case. No exemption can be claimed 
on this ground, but the cause must stand 
upon the same footing, as if the goods had 
arrived on board of the Liverpool Hero, in 
the custody of a prize master. 

STORY, Circuit Justice. The single ques- 
tion is, whether prize goods imported into the 
United States by a national ship, under 
the commission and authority of the United 
States, are uable to the payment of duties? 
It is very correctly argued, that no duties are 
payable on goods imported into the United 
States, unless expressly provided for by stat- 
ute. By the act of the 10th of August, 1790, 
c. 39, 1 Laws [Folwell's :Ed.] 248 [1 Stat. 
180], certain duties are laid upon all mer- 
chandise not therein excepted, which shall 
be brought into the United States from any 
foreign port or place; and by the act of the 
1st of July, 1812, c. 112 (11 Laws [Weight- 
man's Ed.] 260), one hundred per centum ia 
added to the then permanent duties. It is 
very clear, that goods belonging to the 
United States, and imported on their own ac- 
count, in their own ships, are not within the 
purview of either of these statutes. Inde- 
pendent of the general doctrine, that the 
sovereign is not restrained by a statute, un- 
less named in it, it is impossible to contend, 
that either these acts, or the acts made to 
enforce the collection of duties,— March 2, 
1799, c. 128; 4 Laws [Folwell's Ed.] 305 [1 
Stat. 627],— can in common sense apply to 
the United States. It would be absurd to 
suppose, that the United States should pay 
■ duties to themselves; much more that they 
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should give bond to themselTes for duties, 
or for drawback, or should incur the forfeit- 
ure of their own goods by landing them with- 
out a permit 

By the general law of prize, all captures, 
made by the public armed ships of a nation, 
belong to the sovereign. By the prize law 
of the United States, after condemnation as 
prize, a moiety of the proceeds is distributed 
among the officers and crew, if the captured 
vessel be of inferior force, and the whole, if 
of equal or superior force, to the capturing 
ship. Feb. 23, 1800, e, 33; 5 Laws [Smith's 
Ed.] 108, c. 33 [2 Stat 45]. Still, however, 
the whole property is proceeded against in 
behalf of the United States, and no title 
vests in the captors, except to a distributive 
share of the proceeds after condemnation. 
Until such final adjudication, the captors have 
no interest, which the court can properly no- 
tice for any purpose whatsoever. The con- 
demnation is, in terms, a condemnation to 
the United States; but it enures for the 
benefit of the captors, and is distributed 
according to the provisions of law. The 
Blsebe, 5 0. Rob. Adm. 173. It follows from 
these considerations, that prize goods im- 
ported into the United States in public ships, 
under the authority of the United States, are 
to be deemed an importation by the United 
States, and not by the captors. None of the 
rules, therefore, that apply to the ordinaiy 
importations of merchants, could govern in 
such a case. 

If the present case, therefore, stood upon 
the general principles of law, I should have 
no difficulty in acceding to the argument of 
the appellant, that these prize goods were 
not liable to the payment of duties. But it 
seems to me, that the present case is di- 
rectly within the purview of a statute, which 
was not adverted to by the counsel on either 
side at the argument I allude to the prize 
act of the 26th of June, 1812, c. 107. 11 Laws 
[Weightman's Ed.] 238, c. 107 [2 Stat 759]. 
That act (section 14), after exempting all 
prize goods captured from the enemy by 
private armed vessels, or by the vessels of 
war and revenue of the United States, from 
the operation of the non-importation acts, de- 
clares, that all such goods, when imported 
into the United States, shall pay the same 
duties, to be secured and collected in the 
same manner, and under the same regula- 
tions, as the like goods, if imported In ves- 
sels of the United States, from any foreign 
port or place, in the ordinary course of trade, 
are or may at the time be liable to pay. 
However incongruous, and I had almost said 
impracticable, it may be, to transfer the ordi- 
nary regulations of the revenue to prize 
causes, the intention of the legislature to 
make prize goods, imported in public ships, 
liable to duties, is sufficiently apparent in 
this language. I pretend not to solve, though 
I can readily foresee, the great difficulties, 
presented by this novel provision. Admit- 
ting that duties are payable on such prize 
15FED.CAS. — 41 



goods; by whom are they to be secured, and 
in what manner, and under what regula- 
tions? These questions are sufficiently em- 
barrassing, but connected with another, viz. 
whether the whole goods are to pay duties, 
or the moiety belonging to the United States 
is to be exempted, they involve the mind in 
singular perplexity. If the payment of du- 
ties had been co/ifined to that portion of such 
prize goods, which vests in the officers and 
crew, it might be possible to construe the 
act, as authorizing the security of the duties 
by them. But as to the portion belonging to 
the United States, it is difficult, as I have 
already stated, to conceive how the United 
States can either pay or secure the duties 
to themselves. It is further to be consid- 
ered, that this portion is pledged by the 
United States, as a fund for the payment of 
pensions to the navy, and that a construc- 
tion, which would render it liable to the de- 
duction of duties, would greatly diminish the 
amount devoted to this most meritorious pur- 
pose. I do not think, therefore, such a con- 
struction ought lightly to be admitted. 

My opinion accordingly is, though I confer 
it is not unattended with difficulties, that 
duties are, in no event, to be deducted from 
the moiety belonging to the United States, 
but the same is wholly to accrue to the navy 
fund, and that the other moiety, belonging 
to the officers and crew, is subject to duties. 
I shall direct the decree of the district court 
to be conformed to this opinion. 

"If goods are taken as lawful prize upon 
the sea, and imported or brought into an Eng- 
lish port, these prize goods shall pay customs 
inward; and accordingly it hath been resolved." 
Hale on the Customs; Harg. Law Tracts, 214; 
Id. 224:. 
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Case ISTo. 8,406. 

The LIVERPOOL PAOKET- 

p. Gall. 513.] 1 

Circuit Court D. Massachusetts. Oct Term, 

1813. 
Prize — Conoeai.ment and FAtsmcATiON of Pa- 
pers — ^Tkabe with Neutbai. Port — Prob- 
able Cause for Captdre. 

1. On the original hearing, if the character 
and origin of the captured property he in ques- 
tion, the court should order a survey and report 

[Cited in The Palo Alto, Case No. 10,700.] 

2. In cases of fraudulent concealment and falsi- 
fication of papers, further proof is not allowed to 
the party. 

[Cited in brief in The Revere, Case No. 11,716.] 

3. If a claim be founded in illegal conduct, it 
must be rejected, and if such illegality be a cause 
of municipal forfeiture, and not jure belli, the 
property will be condemned to the United States. 

4. A trade to a neutral port is not illegal, al- 
though the public enemy derive benefit thereby, 
unless such trade be carried on in connection with, 
or subservient to hostile interests and policy. 

1 [Reported by John Gallison, Esq.] 
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5. In what eases further proof allowed to cap- 
tors. 

6. The captors are not liable to damages, where 
there is probable cause of capture. What consti- 
tutes such probable cause. 

[Cited in Williams v. Delano, 155 Mass. 14, 

28 N. E. 1,123.] 
See The Rover [Case No. 12,091.] 

7. A voyage by a vessel from an enemy port 
with a cargo on board, without»the license of our 
government, is of itself a probable cause for the 
capture of the vessel and cargo. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 
In admiralty. 

Sprague & Pitman, for captors. 
Mr. Prescott, for Nickels, Smith, and Hall 
& Thatcher. 
Mr. Dexter, for John C. Jones. 

STORY, Circuit Justice. The ship Liverpool 
Packet and cargo were captured a few miles 
without half-way rock in Boston Bay, on 
the 20th of July, 1813, by the privateer Cas- 
tigator, Stephen G. Clark, commander. From 
the papers on board, and the preparatory evi- 
dence, it appears, that the ship sailed from 
Charleston, S. C, in the last spring, with a 
cargo of rice, bound for Lisbon, at which port 
she arrived and safely delivered her cargo. At 
Lisbon a return cargo was taken on board, 
principally on freight, consisting of about 
407 moys of salt, 150 frails of raisins, 100 
boxes of lemons, and 61 bales of di*y goods, 
and 7 cases of cambrics. The ship sailed 
with said cargo from Lisbon about the 2d of 
June, 1813, bound for Boston, and about 
four days afterwards was boarded by the 
British sloop of war Andmmeda, and after a 
short detention was permitted to proceed on 
the voyage, on the ground, as the master al- 
leges, of having on board a certificate of 
landing his outward cargo of rice in Lisbon, and 
he alleges that he knows of no other ground. 
About twenty-two days afterwards, the ship 
was boarded by the British frigate Dover, and 
captured as prize. Bight of the ship's crew 
were taken out, and a prize crew consisting of 
a lieutenant and fourteen men, twelve of 
whom were soldiers, were put on board, and 
the ship ordered for Halifax, at which place, 
the ship in company with the frigate arrived, 
on or about the 7th of July, 1813. The ship 
and cargo were there libelled as prize, but 
afterwards given up to the master upon pay- 
ment of tlie expenses, to defray which, the 
master states, that he disposed of the lemons 
to ships of war lying in the harbor. The 
master further alleges, that the same certifi- 
cate of the dischage of the outward cargo 
was the occasion of his release at Halifax; 
and the certificate now appears among the 
papers in the cause. He expressly denies 
having had at any time during the voyage, 
any British license on board, and in this as- 
sertion he is confirmed by the other witnesses 
examined in preparatory. The ship sailed 
from Halifax on the loth of July, and was 



proceeding direct for Boston, at the time of 
the capture. The ship, the salt, and part of 
the raisins, are claimed by Mr. Samuel Smith, 
and the residue of the raisins are claimed by 
the master [Samuel Nickels]. They are both 
American citizens domiciliated in Boston. The 
cambrics are claimed by Mr. John C, Jones, 
consignee thereof, as the property of Antonio 
Joze Vieina, a Portuguese merchant resident 
at Lisbon, and as being of French manufac- 
ture. The sixty-one bales of dry goods are 
claimed by Messi-s. Hall & Thatcher, con- 
signees thereof, as the property of Sebastian 
de Lavi-aondo, a Spanish merchant resident at 
Cadiz, and as being of Spanish manufacture. 
The papers on board comport with the prop- 
erty as claimed. The certificate, above al- 
luded to, is signed by a Mr. J. H. T. Sampayo, 
a Portuguese merchant resident at Lisbon, to 
whom the outward cargo appears to have been 
consigned, either by the owners or by the 
supercargo of the ship, and his certificate is 
verified by the American consul at Lisbon. 

The district court, on the hearing, decreed 
a restoration of the . ship and property'' as 
claimed, and damages against the captora, for 
the injury sustained by the landing of the 
cargo in Salem instead of Boston. From this 
decree the captors appealed, as to the claims 
of Messrs. [Samuel] Smith and [Samuel] 
Nickels in the whole, but as to the claims of 
Messrs. Jones, and Hall & Thatcher, in respect 
only to the damages. It seems, that in the 
district court an application was made to 
have a survey of the cargo, upon an allega- 
tion that the dry goods were of British manu- 
facture. This application was at first acced- 
ed to, but not finally acted upon, so as to ob- 
tain a satisfactory result; the learned judge of 
that court being of opinion, as he states in his 
decree, that as the properly of the goods was 
proved to be as claimed, it was not proper 
or admissible to institute the further inquiiy 
prayed for into the fabric, on a suggestion 
that they were of British manufacture, espe- 
cially as it could not render the property lia- 
ble to condemnation as prize (to the captors,) 
if the suggestion should be verified; and fur- 
ther, that an allowance of such an applica- 
tion would be a departure from the approved 
rules of practice in prize proceedings. This 
opinion of the learned judge has been much 
commented on in the course of the argument, 
as liaving deprived the captors of some of the 
rights, which, but for a subsequent deliveiy 
of the property, they would have had before 
this and the highest appellate coui-L I feel 
myself, therefore, called upon in some sort to 
notice the point, although as the property is 
no longer in the custody of the court, the 
opinion, which I have formed, may not be of 
much avail to the parties. In entering on 
this discussion, I beg to be understood, as en- 
tertaining the highest respect for the opinions 
of the district court, and if the result of my 
inquiries differs from that pronounced in its 
decree, it ought to induce me to entertain 
some diffidence, as to the con-ectness of mv 
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own judgment I feel, however, that I have 
no right to withhold an opinion, which the 
occasion requires me to declare. I most en- 
tirely accede to the doctrine laid down in The 
JSarah, 3 C. Kob. Adm. 330, that the prize court 
ought not in general to admit extrinsic evi- 
dence to affect the parties with illegality, 
unless tliere appear in the original evidence 
something, which lays a suggestion for prose- 
-cuting the inquiry furtlaer, because "if remote 
suggestions were allowed, the practice of the 
court would be led away from the simplicity 
of prize proceedings, and there would be no 
end to the accumulation of proof, that would 
be introduced in order to support arbitrary 
suggestions." I accede also to the doctrine, 
that the evidence to acquit or condemn must 
come from the ship and the preparatory depo- 
sitions. But I consider it perfectly clear, 
that the nature and character of the property 
before the court constitutes a part, and often 
an essential part of the original evidence. 
It is literally evidence dmwn from the ship 
Itself, and carries with it, in many instances, 
a certainty, which no papers can ever give. 
Suppose the ship's papers and the examina- 
tions should all negative the existence of 
conti-aband on board, and yet it should be 
made manifest, that contraband goods were 
concealed, and formed a considerable portion 
of the cargo; could the court, with any con- 
sistency, refuse to order a survey, and strip 
the mask from fraud and perjury? Suppose 
the cargo purported to be salt, or some other 
merchandize of inconsiderable value, an& it 
should be suggested upon strong grounds, that 
beneath a slight covering of salt was a bulk 
of English goods of extraordinary value, 
would the court allow the mere formal papers 
to overrule evidence so pregnant with conceal- 
ed hostile interests? Suppose the cai'go on 
Ijoard of a neutral ship purported, to be the 
manufacture of the neutral coimtry, and des- 
tined for neutral use, will it be contended that 
a prize court must shut its eyes against the 
real character of the cargo, when the slightest 
i&spection would prove It entirely hostile? 

I think but one answer could be given to 
these questions, that if the court, under 
such circumstances, should refuse an unliv- 
ery and inspection, it would subject itself to 
become an instrument of the most manifest 
injustice. Nor let It be said, that I put 
strong cases, because they are precisely 
those, in which a prize court would ordi- 
narily be requested to grant an Inspection. 
Such an inquiry would be useful only in 
oases of pregnant suspicion, or apparent con- 
cealment. It has been suggested, that how- 
ever proper such an inquiry might be, where 
the property should be suspected of a hos- 
tile character, or If neutral, where the prop- 
erty should be infected with the taint of con- 
traband, or other offence against the laws of 
war. It ought not to be allowed, where the 
effect of the inquiry could not extend beyond 
the mere proof of a municipal forfeiture. 
But is it certain, that no further effect would 
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arise? Suppose, in the present case, (and I 
mean only a supposition, and not any impu- 
tation upon the parties) the Inquiry had 
been made, and the cambrics and dry goods, 
upon examination, had turned out to be clear- 
ly of British manufacture, with all the un- 
disguised marks of recent fabric, I ask if It 
would not have thrown a cloud of suspicion 
over every part of the cause? Whether it 
would not have falsified the papers? Wheth- 
er it would not, connected With the other cir- 
cumstances, fairly have raised a pregnant 
suspicion of concealed enemy interests? 
Whether, at all events. It would not have 
compelled the parties to relieve the cause by 
further proof? And yet by the known prac- 
tice of the court, in cases of fraudulent con- 
cealment or falsification of papers, the party 
would not be entitled to the benefit of fur- 
ther proof, for that is an indulgence granted 
only to honest mistake and unintentional er- 
ror.. The Juffrouw Anna, 1 G. Eob. Adm. 
125; The Welvaart, Id. 122; The Eenrom, 2 
O. Eob. Adm. 1. If the parties then could not 
have obtained the benefit of further proof, 
the consequence would have been, that their 
claims must have been rejected, and the 
property, for want of proof of neutrality, 
condemned as enemies' property. This is 
the ordinary result, where the original evi- 
dence is doubtful, and the parties are not 
permitted to Introduce new explanations. 
But allowing that the condemnation would 
not, upon such a result, have been to the 
captors, still I think such an inquiry would 
be of material consequence to them. In the 
first place. It perfectly protects them from 
all questions of damages, because the claims 
of the parties being rejected for a violation 
of mtmicipal law, they have no standing in 
court, and consequently cannot moot any 
questions, as to damages or costs. The 
Walsingham Packet, 2 O. Rob, Adm. 77. In 
the next place. I should presume, that as 
against the United States, the captors would 
be entitled to their expen^ses, for as between 
them, it is not only a case of probable cause, 
but of actual condemnation. It would be 
difficult, I should Imagine, to contend that 
those, through whose instramentallty the 
United States had enforced their rights, 
were yet so in delicto, as' to forfeit their ex- 
penses in enforcing those rights. Further, 
It is to be considered, that the captors seize 
at their own peril. They have a right to ex- 
amine and search the cargo, and are not 
bound by the mere documentary evidence. 
This may be mere fabrication, but the cargo 
itself cannot deceive. How then are the 
court to know, whether there was probable 
cause to seize, if the law allows the captors 
to judge by examining the evidence of the 
cargo itself, and the court shuts Its eyes 
against it? It cannot be, that the law 
should authorize the captors to judge" of the 
probable ground of seizure by one test, and 
yet authorize the court to decide on the 
same question by another. On the whole. 
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therefore, upon principle," I Iiold that the 
prize property not only may be, but neces- 
sarily is, a part of the evidence in every 
prize cause upon the original hearing. 

How then stands the point, considered up- 
on the footing of usage? It is certainly not 
necessary to show, that in cases of con- 
cealed contraband, an inspection of the cargo 
is a usual practice. It seemed conceded at 
tlie argument, that, independent of such ex- 
amination, it would be very difficult, if not 
impossible, to detect such imposition. Con- 
cealed contraband is, as we all tnow, a 
groimd of condemnation. The Eichmond, 5 
0. Rob. Adm. 325. And if a practice so es- 
sential to justice needed proof, I think it 
may fairly be inferred from The Richmond, 
ubi supra, and The Jonge Margaretha, 1 C. 
Rob. Adm. 189, and The Oster Risoer, 4 C. 
Rob. Adm. 199. That no decisions are 
found to this particular point, must result 
from its being taken as the common usage 
of the court. Prom the same cases, and al- 
so from the known rule, that false papers, 
under circumstances, affect the property 
with condemnation, it must be taken to be 
a usual practice to examine the cargo, where 
the description of them in the papers is en- 
tirely untrue, as to its nature or quality; 
for it is by such an examination only, that 
the court can ordinarily arrive at the knowl- 
edge of the fact In The Oster Risoer, the 
packages were described as linen, and turn- 
ed out to be sail cloth, and the master de- 
nied any knowledge of the contents of the 
packages. How did the court ascertain the 
real contents? Certainly by an examina- 
tion of the packages after unlivery. The 
case of The Carl Walter, Id. 207, is decisive 
to show, that the court wiU go into the in- 
quiry, as to the national origin of the prop- 
erty, when it becomes material to the cause. 
In that ease, the court suffered the captors 
to prove by es: parte affidavits that hides, 
described in the papers as Portuguese hides, 
were in fact Spanish hides, and the decision 
ultimately rested upon that fact Surely, If 
the court would hear ex parte evidence of 
the origin, it would not refuse the testimony 
of sworn surveyors appointed by itself. It 
is in vain to distinguish that case, by sug- 
gesting that doubts grew out of the prepara- 
tory examination of the master. The court 
do not put it upon that ground, and denied 
further proof to the claimants. I do not 
however think it material to consider, wheth- 
er the court proceeded upon the ground of 
doubts in the original evidence or not; for 
the case and also that of The Potrimpos 
(cited in 4 C. Rob. Adm. 213), will still 
prove, that the origin of the property will in 
proper cases be ascertained by the court, by 
an examination, notwithstanding the formal 
description in the papers. On the whole, I 
infer from the occasional, though scattered 
lights, reflected from adjudged cases, and 
the impracticability of otherwise applying 
some known rules of the law of war, that ! 



the practice must be conformable to the prin- 
ciple, that I have above stated; viz. that the 
property, subjected to the prize jurisdiction, 
is itself in the first instance a part of the 
necessary evidence in the cause, upon which 
acquittal or condemnation must go, and tliat 
the court will, upon laying a proper founda- 
tion, direct a survey, in order to ascertain its 
nature and character. In some cases, it 
would be otherwise impossible to decide. If 
there be no persons or papers on board the 
ship, and she is found a mere derelict, the 
nature and quality of the cargo may afford 
the only means of ascertaining the question 
of enemy property, or not The general 
course of prize proceedings is evidently mod- 
elled upon the ancient regulations of the 
prize courts of France; and it is extremely 
clear from these regulations in the .com- 
mentaries of Valin, that the cargo itself is 
considered one of the criteria, by which to 
decide the question of prize or no prize. 
See Ordon. Lewis, 14; Des Prises, arts, 22, 
25, 26; and Valin des Prises, 187, 200, 201, 
etc. I have taken up more time, than I 
originally intended, in considering this point, 
but my apology will be found in its extreme 
importance, and in the deference, which I 
feel for a different opinion supported by the 
district judge. 

I proceed now to the question, as to the 
right of Messrs. Smith & Nickels to have 
the property claimed by them restored, ac- 
cording to the decree of the district court. 
There is no question made, as to the claims 
of Messrs. Jones, and Hall & Thatcher, and 
therefore I dismiss them from all considera- 
tion. It is clear, from all the evidence, that 
the property belongs to Messrs, Smith & 
Nickels, as claimed. But it is said by the 
captors, that notwithstanding this, it is sub- 
ject to condemnation, because the voyage 
must have been performed under the protec- 
tion of a British license; and upon any other 
supposition it is impossible to account for 
the exemption of this vessel from British 
condemnation. I do not think, that under 
the circumstances, so pregnant a suspicion 
would arise of subserviency to British inter- 
ests, as the captors suppose. We all know, 
that soon after the war, with a view to 
facilitate the supply of the British armies 
in Spain and Portugal, licenses were granted 
by the British government, to protect from 
capture cargoes destined to those countries. 
It has been decided lay this court in the 
case of the Julia, Luce master, that the ac- 
ceptance and use of such license, on the 
part of an American citizen, constituted 
such an avowed adoption of the policy of 
the enemy, as stamped the propertj-- engaged 
in the traffic with all the penal taints of the 
hostile character. I look back upon that de- 
cision without regret, and, after much sub- 
sequent reflection, cannot doubt, that it has 
a perfect foundation in the principles of 
public law. To the many authorities there 
stated,- I might have added the pointed Ian- 
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guage of Sir W. Scott, in The Jonge Pieter, 
4 G. Rob. Adm. 79, tliat "without the license 
of the government, no commiinication, di- 
rect or indirect, can be carried on with the 
enemy," and the rule strongly illustrative of 
the principle, which Is acknowledged as 
early as the Year Books (per Brian, J., 19 
Edw. IV. 6, cited Thel. Dig. lib. 1, c. 6, § 21), 
and has received sanction down to the pres- 
ent times (13 Ves. 71; 6 Taunt. 237, 1 
Marsh. 558), that every contract and en- 
gagement made with the enemy, pending 
war, is utterly void. But to return; it is 
well known, that long before the decision of 
The Julia [S Cranch (12 U. S.) 181], doubts 
had existed, as to the legality of such li- 
censes, doubts which must have soon be- 
come known to the enemy, and as the policy 
of maintaining the supply continued the 
same, it is not extraordinary that the Brit- 
ish government should give every encour- 
agement to such shipments, as its necessi- 
ties required, by prohibiting its cruisers 
from the capture of vessels, which were en- 
gaged in this trade. Under such circum- 
stances, it is not incredible, that a mere 
certificate of the landing of the outward 
cargo at Lisbon, signed by a person in whom 
they had confidence, a person (as the cap- 
tors allege) acting as a British commissary, 
should exempt the vessel and cargo from 
capture on the return voyage. I do not as- 
sert, that any such general exemption has 
been authorized by any orders of the Brit- 
ish government; but when the master and 
crew directly and positively deny any Brit- 
ish license to have been used during the 
voyage, I cannot feel at liberty to set aside 
their testimony, upon mere suspicions aris- 
ing from facts, which admit of a fair inter- 
pretation in their favor. 

But it is said, that the case affords strong 
presumptions, tliat the outward cargo was 
shipped on British account, or at least for 
British use, and therefore subject to con- 
demnation; and the captors have asked for 
leave to show, by further proof, that Mr. 
Sampayo, in whose hands the cargo was 
placed at Lisbon, is a commissary of the 
British government, as well as a general 
merchant there. I admit that, if it were 
true that the outward cargo had gone on 
British account, for British use, all the con- 
sequences would ensue, for which the cap- 
tors contend. I do not, however, see the 
facts in the same light as the argument sup- 
poses. There is no evidence in the papers 
of British connexion. The cargo was con- 
signed to the supercargo, and by him put 
into the hands of Mr. Sampayo, for sale; 
and it is admitted, that Mr. Sampayo is a 
resident Portuguese merchant. The case 
does not rest here. The whole preparatory 
examinations disavow any British connex- 
ion; and the very circumstance of the cap- 
ture by the Dover, does, in no small degree, 
fortify the presumption, that there was no 
such connexion. The sale of the lemons, at 
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Halifax, is sworn to have been involuntary, 
to pay expenses, and the value is too trifling 
to raise a serious doubt of the fact. Where 
then is the evidence of enemy connexions? 
It is drawn exclusively from the existence 
of the certificate of the landing of the cargo, 
which, it is said, operates virtually as a li- 
cense. For myself, I cannot see any very 
noxious quality in that certificate. Suppose 
it was known at Lisbon, (and the fact must 
undoubtedly have been believed, or the pres- 
ent cargo would not have been shipped), that 
the British government would not molest 
American vessels returning with cargoes, if 
they could prove, that they had landed out- 
ward cargoes of provisions at Lisbon, 
Would there be any thing illegal in taking 
such certificate from a respectable mer- 
chant, sanctioned by the American consul? 
I profess, that I do not perceive the ille- 
gality. If the certificate were false in point 
of statement, I suppose that such an attempt 
to deceive the enemy cruisers would not 
have been deemed unjustifiable; why should 
its truth render it more so? The argument 
seems to suppose, that if the British govern- 
ment had, by a general order, exempted all 
American vessels from capture, bound to Lis- 
bon with provisions, that the merely sailing 
on such a voyage would constitute an ille- 
gal subservience to the enemy; and could 
not be distinguished from the case of sailing 
with a special British license. The same ar- 
gument was used in The Julia [supra] for 
the opposite purpose, namely, to show that 
both proceedings were legal and innocent; 
and the answer given in that case I am still 
disposed to consider, as sufficient to estab- 
lish the fallacy of the reasoning: "There is 
all the difference between the cases, that 
there is between an active personal co-oper- 
ation in the measures of the enemy, and the 
merely aceidentar aid afforded by the pur- 
suit of a fair and legitimate commerce." 
The trade to Lisbon, on neutral or domestic 
account, is a commerce authorized by the 
laws of the United States, and growing out 
of that amity, which subsists with the Portu- 
guese government. Provisions may be law- 
fully exported and sold there; and if, there- 
by, the British interests are aided, or the 
British policy enforced, it is a mere inci- 
dental effect, which no more infects the 
transactions with hostility, than the trade of 
a Portuguese merchant with the United 
Sates would constitute a violation of his 
neutrality, merely by addmg to the revenue 
of the country. If the mere chance, that a 
trade may assist the resources, or aid the 
enterprises of an enemy, through indirect 
channels, were a sufficient proof of hostile 
attachment and interest, I know not how, 
in the present state of the world, any neu- 
tral commerce could exist. "Vvxiile, there- 
fore, the trade is by the laws left open to 
the citizens of the United States, it cannot 
acquire an illegal character, unless it be car- 
ried on expressly ' for British account, or 
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sMpped under British contract, or destined 
for British use, or voluntarily incorporated 
into British service by licenses, which give 
the immunity of British navigation. In oth- 
er -words, where the trade is carried on 
bona fide on neutral or domestic account, for 
general sale in a neutral market, the voy- 
age is not contaminated, although the ene- 
my obtain his supplies from the general 
stock of that market. If there be any pub- 
lic inconvenience from allowing such a trade, 
it is a subject for legislative and not for ju- 
dicial interference. 

The court has been asked to admit the cap- 
tors to further proof, as to the chai-acter of 
Mr. Sampayo, and to show that he acts as 
commissary to the British troops in Portugal. 
It is well known, that the prize court is stud- 
ious to preserve simplicity in its proceedings, 
and rarely admits the captors to the benefit 
of fm-ther proof, except in cases of strong 
suspicion. Cases of invocation of papers from 
other causes are indeed an admitted excep- 
tion, but in general there must be a founda- 
tion laid, in the original evidence, to support 
the call of further proof. In the present case, 
it appears that Mr. Sampayo is a Portuguese 
merchant, resident at Lisbon. His character, 
as such, is vouched by the American consul, 
who, I am bound to believe, would not volun- 
tarily practice any imposition upon his coun- 
try, much less lend his countenance to any 
Illegal traffic with its enemy. I do not think, 
therefore, that there is in the original evi- 
dence, or in the circumstances of the voyage, 
any foundation laid for a dispensation of the 
general rule. But even admitting the facts 
offered to be proved, I am not aware, that 
they furnish any legal ground for condemna- 
tion. It was certainly lawful, and perhaps 
highly meritorious in Mr. Sampayo, to act as 
an English commissary; and so long as he 
continued to act as a Portuguese merchant, 
and resided in Lisbon, I do not perceive how 
he would thereby lose his neutral character. 
Xo authority has been produced to show, that 
the mere transaction of business hy a neutral 
inerchant, for an enemy government, annihil- 
ates his neutral, character. It may, under cir- 
eims^ces, afford a presumption of concealed 
enemy interests in property shipped by such 
merchant with a destination to the enemy 
country; but I should have been glad to have 
seen, in a distinct authority, a principle so 
broad and comprehensive, as that supposed 
in the argument. The cabes, in which it has 
been held, that if a neutral be engaged in 
enemy navigation, it does not thereby subject 
all his trade from the neutral country on neu- 
tral voyages to the enemy character (The 
Vriendschap, 4 C. Rob. Adm. 166), do, I think, 
look pretty strongly the other way. And so, 
if a neutral has a house of trade in the enemy 
country, as well as in -the neutral country, 
the property in the neuti'al house is not in- 
volved in the principles, that subject that of 
the enemy house to condemnation. The Port- 
land, 3 C. Rob. Adm. 41. Then how stands 
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the case as to American citizens? They have 
a legal right to tmde with the neutral coun- 
try, and of com-se with merchants domiciled 
there. If, in their own transactions, they do 
not violate the character, which they hold as 
American citizens, I do not perceive what it 
can avail, that the nersons with whom they 
traffic, may be engaged in other business of a 
hostile character. To be sure, they are pro- 
hibited from conti-acting directly and indirect- 
ly with the enemy or for the enemy use; but 
if they make a bona fide sale to neutral mei-- 
chants, on their own accoimt, it is difficult to 
imagine how they can be affected by any 
ulterior destination of the property. The facts 
offered to be proved in this case are not, in 
my judgment, sufficient to found a decree of 
condemnation, even if proved, because an 
essential" ingredient would stiU be wanting, 
viz. a voltmtary incorporation into the con- 
tracts and policy of tlie enemy. I over-rule, 
therefore, the application for further proof, 
and shall decree restoration of the property 
of Messrs. Smith & Nickels. 

The remaining question is, whether the 
claimants are entitled to damages? And this 
depends entirely upon the consideration, 
whether there was probable cause for the 
capture: for if there was probable cause, 
there can be no doubt that the captors had a 
right to elect the poit of destination, provid- 
ed it was a convenient port. Was there then 
probable cause for the capture? On this point 
I confess that I feel no doubt. The ship, at 
the time of capture, was coming from an 
enemy port with a large and valuable cargo 
on board. The papers submitted to the cap- 
tors for inspection, so far as respected the 
cargo, were three naked bills of lading; pa- 
pers of themselves of no great authority in 
the prize coui-t. Xo invoices and no letters oi 
advice accompanied ttem. These were, I will 
not say, studiously, but certainly effectually 
kept out of sight. The papers respecting the 
great mass of property contained in Messi-s. 
Hall & Thatcher's claim were in the hands 
of a passenger, and never came to the knowl- 
edge of the court or the captors, until after 
the preparatory examinations Were had. They 
were delivered to the consignees, and after 
having been fully examined by them, were 
submitted for inspection. That this suppres- 
sion was, on the part of tlie passenger, in- 
voluntary, seems somewhat difficult to prove; 
because, being addressed to the consignees 
of a considerable part of the cargo, he could 
hardly doubt that they were material to the 
voyage. I do not find, however, that he de- 
nies all knowledge of the contents; and he 
puts his excuse upon another ground, viz. the 
belief that he was under no obligation to de- 
liver up the packet to the captors. The letters 
and invoices addressed to Mr. Smith come 
under the same consideration. They were 
not delivered to the captors, and were not 
submitted to the court, until fully examined 
by Mr. Smith, and therefore were very prop- 
erly not admitted to be read at the heai-ing. 



[15 Fed. Cas. page 647] 

It is a salutary rule of the prize court, to 
which I shall always endeavor rigidly to ad- 
here, that papers, in order to be allowed as 
evidence at the hearing, should he delivered 
up at least at the time of the preparatory ex- 
aminations, and in an unmutilated and un- 
suspicious state. Under such cireumstanceSj 
I thuak that it would not have heen an ex- 
traordinary measure, to have required further 
proofs of property on the part of the claim- 
ants. There is another circumstance entitled 
to consideration. At the time of the capture, 
no clearance of the cargo at Lishon sanc- 
tioned by the public authorities, was on board. 
The only paper, that has a color of evidence, 
is a certificate of the American consul, that 
the master had regularly entered and cleared 
his vessel with "a cargo of salt, green and 
dry fruit, and bales of merchandize" on board, 
at the port of Lisbon. It is certainly unusual 
for vessels not -to have regular clearances 
from the proper officers, at their ports of de- 
parture; and I cannot perceive, how an 
American consul can be a proper certifying 
offlcei' of such a fact. Looking then to the 
fact, that there were no invoices, no letters 
of advice, no regular clearance from Lisbon, 
and a direct voyage from an enemy's port, 
I think it would be difficult to say, that there 
were not very powerful reasons for suspicion 
of illegal traffic. But I do not mean to rest 
the case on these circumstances. There is a 
more broad and elementary principle, which 
embraces and decides this point, and that is, 
that every voyage from an enemy port, es- 
pecially with a cargo on board, and without 
the license of the government,- carries with 
it a presumption of illegal traffic and hostile 
interests, from which nothing but the most 
explicit proofs by the claimants can relieve 
the cause. The papers found on board do not, 
in such cases, carry with them the usual sem- 
blance of verity, for they are soiled by hav- 
ing passed through the enemy's hands, and 
by being by him deemed sufficient to exempt 
from capture. Nor are the captors obliged to 
rest satisfied with the explanation of the per- 
sons found on board. It would be idle to 
suppose, that if the traffic were illegal, some 
plausible story would not be given out to 
explain appearances. The presumption of 
illegal traffic arising, the captors have a right 
to bring the property in, and subject the 
whole to the adjudication of a competent 
tribunal. I should have been glad to have 
seen a single authority, where a ship was 
coming from an enemy's port, without a 
license from its government, and damages or 
costs had been adjudged against the captors. 
No such case has been produced, and I think 
myself warranted, afta: some investigation, in 
asserting, that no such case does exist On 
the contrary, in cases where trade has been 
carried on with the enemy under license, and 
a capture and restoration have taken place, 
the captor's expenses have been allowed, 
where there seemed a color for their conduct. 
The Beurse Van Koningsberg, 2 C. Rob. Adm. 
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169; The Hendrick, 1 Act. 322: These w^e 
cases, in which the license was not disclosed, 
and of course the presumption of illegal traffic 
was left in full force. In The St Antonius, 
Id, 113, the license was on board, and the 
circumstances of a contravention of it were 
not very significant; and the high court of 
admiralty decreed restoration, but refused 
damages, although the cargo was by the de- 
tention almost wholly lost The claimants ap- 
pealed for damages to the lords commission- 
ers, who confirmed the decree appealed from, 
and condemned the claimants in the costs of 
appeal. This is certainly a strong ^ase, and 
shows that lighter suspicions exonerate the 
captors, where the trade is with jm enemy, 
than are supposed to regulate the judgment 
of the court in ordinary transactions. 

In the case at bar, there was not only the 
ordinary presumption, but actual proof, of 
traffic with the enemy. One hundred boxes of 
lemons of the cargo were deficient, and were 
accounted for only by the suggestion, that 
they were sold to defray expenses at Halifax. 
It was alleged further, that the ship was 
libelled and afterwards released. What was 
the evidence of either of these facts? There 
was not a scrap of paper, or a document, to 
prove either the one or the other. They rest- 
ed upon the mere naked assertions of the 
captured crew. Certainly, a prudent master 
ought to have procured some certificate of 
the facts from our public agent at that port, 
or at least have obtained from the admiralty 
copies of the proceedings there. I do not sny, 
that these deficiencies would furnish grounds 
of condemnation, but they throw over the 
cause an accumulation of doubt, that might 
perhaps bave required the indulgence of fur- 
ther proof. However, I put the case upon the 
more general ground, which I have above 
stated, that the coming from an enemy port, 
without, a license, is a good probable cause 
to exempt the captors from damages, because 
it affords a pi'esmnption of illegal traffic or 
hostile interests. So strong indeed is the prin- 
ciple, that it has been held, that where a 
vessel has been captured and carried into the 
port of its enemy, a strong presumption is 
laid, that the right of the former proprietor 
has in fact been legally devested, in a regular 
and effective manner, and subjected to a legal 
condemnation; so that such former proprie- 
tor cannot assert a title to the property, un- 
less by assuming the burthen of contrary 
proof. The Countess of Lauderdale, 4 0. Rob. 
Adm. 283. 

I have come to the decision of this cause 
with some reluctance, because a possible con- 
tingent right may have been supposed to 
exist against a surety to the bond, given by 
the privateer, with which surety I am con- 
nected by affinity. Although I am well sat- 
isfied, that the bond never could, under any 
circumstances, be applied in aid of ttiis case, 
as its terms do not embrace it, yet I should 
have been glad to have been spared an inves- 
tigation, which involves so many important 
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principles. No other course, however, was 
left to me, and as the parties consented to 
my sitting in the cause, I have pronomiced 
the best judgment which, on deliberation, I 
have been able to form. I feel some consola- 
tion, that the captors, if dissatisfied, have a 
right to appeal to the supreme court, who 
can award them, from its superior knowl- 
edge, complete justice, where I have failed. 
I decree restoration of the property of Messrs. 
Smith & Nickels, as claimed; reverse the de- 
cree of the district court, as to damages to 
any of the claimants; and order tliat the cap- 
tors recover their costs in the premises. 



Case No, 8,407. 

The LIVERPOOIj PACKET. 

[2 Spr. 37.] 1 

District Court, D. Massachusetts. August Term, 
1861. 

Salvage — Counsel Pees — REcoMjriTsrENT to Ref- 
EiiEE — Certainty op Award. 

1. Counsel fees cannot be allowed as part of 
me taxable costs, beyond the amount mentioned in 
Act Cong. 1853, e. 80 [10 Stat. 161]. ' 

[Cited in The Baltimore v. Rowland, 8 Wall. 
(75 "0. S.) 392; Goodyear v. Sawyer, 17 
Fed. 12.] 

2. In salvage cases, counsel fees are sometimes 
considered by the court in estimating the amount 
of salvage to be given. 

3. An award of a referee will not be recom- 
mitted, because the counsel for the libellants omit- 
ted to call the attention of the referee to a matter 
which might have influenced the referee if his 
attention had been called to it, to increase the 
amount of salvage. 

4. An award, made in pursuance of a rule of 
court directing a referee to determine the amount 
due and the question of costs, is sufficiently eer- 
tam if it states the amount due, and that the 
hbellants are entitled to costs, without stating 
the amount of the costs. 

Several suits were brought by different sets 
of salvors against the ship Liverpool Packet 
for Important salvage services rendered the 
vessel while lying at anchor dismasted, 
among the Nantucket Shoals. The claimants 
admitted that salvage was due; and, "by 
agreement of parties, the several suits were 
referred, under a rule of court, to William 
Dehon, Esq., to determme the amount due, 
and the question of costs. It was also 
agreed that there should be no appeal from 
his award. On the filing of the award In 
this court, the libellants moved that counsel 
fees be allowed as part of the taxable costs, 
and that, if this motion should be refused, 
the case should be recommitted to Mr. Dehon, 
to pass upon the question of allowing counsel 
fees as part of the salvage expenses. It was 
also urged, that the award was not certain, 
as it did not fix the amount of the costs. A 
note was read from Mr. Dehon, stating that, 
in estimating the amount of salvage, he had 
not taken the question of counsel fees into 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 
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consideration; and it was admitted that the 
question was not raised at the hearing be- 
fore him. 

6. T. Curtis, 0. P. Curtis, Jr., and D. 
Thaxter, for libellants, cited to the point 
that eovnsel fees are allowed as a part of the 
costs in salvage cases. The ApoUon, 9 
Wheat. [22 U. S.] 362, and the records of 
the "court in The Henry Ewbank [Case No. 
7,376]; The Nathaniel Hooper [Id. 10,032]. 

John Lathrop, for claimants, to the point 
that the court had no power to allow coun- 
sel fees to be taxed as costs, cited Act lSo3, 
c. 80 (10 Stat. 161); and, on the question of 
the power of the court to recommit the 
award, Richardson v. Lanning, 2 Dutch. 
[26 N. J. Law] 130; Veghte v. Hoagland, 2 
Stoekt. Ch. [10 N. J. Eq.] 45; Long v. 
Rhodes, 36 Me. 108; Wigljtman v. Pettis, 29 
Pa. St., 283; Jones v. Boston Mill Corp., 6 
Pick. 148; Fairchild v. Adams, 11 Cush. 
549; Burehell v. Marsh, 17 How. [58 U. S.] 
344, 349. 

S. Bartlett, D. Thaxter, G. T. & C. P.* Cur- 
tis, Jr., and Seudder & Randall, for the sev- 
eral libellants at the hearing before the 
referee. 

F. O. Loring and John Lathrop, for claim- 
ants. 

SPRAGUE, District Judge. It is not the 
practice in this district, in salvage cases, to 
allow counsel fees as a part of the taxable 
costs. In the case of The Henry Ewbank 
[supra], and in that of The Nathaniel Hoop- 
er [supra], an agreement of counsel is on 
file that costs should be so awarded. These 
cases, therefore, are not of authority on this 
point. The statute of 1853 also determines 
what the taxable costs shall be. I have, 
however, frequently, in fixing the amount of 
salvage, included, as part of the expenses 
necessarily incurred by the salvors, all 
money paid out by them, and a reasonable 
amount for counsel fees. The question of 
the amount of the salvage is, however, in 
this case, discretionary with the referee; and 
I cannot pass upon the question whether 
this is a proper case for giving them. The 
right of appeal to me is taken away by 
the agreement. As to recommitting the 
award, I have no doubt that the court has 
discretionary power over awards, either to 
set them aside, or to recommit them; but 
the court will interfere with an award 
with great reluctance. The principal 
grounds for so doing are those pointed out 
by the counsel for the claimants; viz., fraud, 
collusion, or mistake. In the present case, 
the principal point urged is that the counsel 
for the libellants omitted, at the hearing, to 
call the referee's attention to a matter, 
which matter, if his attention had been di- 
rected to it, might have influenced him to 
increase the amount of salvage. To recom- 
mit the case on this ground, would, in my 
judgment, exceed the discretionary power 
of the court. As to the ground that the 
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award is not certain because it does not fix 
tlie amount of tlie costs, it is sufficient to say 
that it states the amount of salvage and the 
witness fees, and that the libellants are en- 
titled to the costs of court. This is suf- 
ficiently certain, for the amount of costs 
can be ascertained by the clerk in the usual 
manner. 



lilVERSE (HYDE v.). See Case No. 6,972. 



Case No. 8,408. 

LIVE-STOCK DBAIiEES' & BUTCHERS' 
ASS'N V. CRESCENT CITY LIVE-STOCK 
LANDING & SLAUGHTER-HOUSE CO. 
et al. 

[1 Abb. U. S. 388; 3 Chi. Leg. News, 17; 13 

Int. Rev. Rec: 20; 5 Am. Law Rev. 

171; 1 Woods, 21.31 

Circuit Court, D. Louisiana. June 10, 11, 1870. 

Monopolies — Effect of "Civil Rights" Act — 
Enjoining State Court. 

1. Section 1 of the fourteenth amendment to 
the constitution applies to whites as well as 
colored people, as citizens of the United States; 
and is intended to protect them in their privi- 
leges and immunities as such, against the action, 
as well of tlieir own state, as of other states in 
which they may happen to he. 

[Cited in Balier v. State, 54 Wis. 371, 12 N. 
W. 12.] 

[See note at end of case.] 

2. These privileges and immunities do not con- 
sist merely in being placed on an equality with 
others; but embrace all the fundamental rights 
of a citizen of the United States as such. 

[Cited in Railroad Tax Cases, 13 Fed. 773.] 

3. One of these fundamental rights is the right 
to pursue any lawful employment in a lawful 
manner; or, in other words, the right to choose 
one's own pursuit, subject only to constitutional 
regulations and restrictions. 

[Cited in Slaughterhouse Cases, 16 Wall. (83 
U. S.) 106.] 

[Cited in Re Jacobs, 98 N. T. 107; Eastman 
V. State, 109 Ind. 279, 10 N. E. 97; State 
V. Goodwill, 33 W. Va. 182, 10 S. E. 285: 
McCullough V. Brown (S. C.) 19 S. E. 469.] 

[See note at end of case.] 

4. An exclusive privilege, granted to a few in- 
dividuals, incorporated into a body politic, and 
to their successors, for twenty-five years, to 
have cattle landings, stock yards, and slaughter 
houses for several miles in extent in and around 
the city of New Orleans, with a prohibition to 
all other persons from having any such estab- 
lishments in said district, is a restriction which 
violates the fundamental rights of other citizens 
willing to conform to all police regulations adopt- 
ed for the public comfort and safety; and a leg- 
islative act granting such an exclusive privilege 
is a violation of the fourteenth amendment and 
void. 

5. Such a law cannot be sustained under the 
right of the legislature to pass license laws and 
police regulations, and to grant exclusive rights 
for the exercise of public franchises. It allows 
certain privileged persons to uursue an ordinary 
employment, and prohibits others from so doing; 
and thus goes to establish one of those monopolies 
which are contrary to the spirit of a free govern- 
ment. 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission. 5 Am. 
Law Rev. 171, contains only a partial report.] 



6. If, however, the state courts sustain such a 
law, and attempt to enforce it, the circuit court 
cannot issue an injunction to stay proceedings, 
being prohibited by the act of 1793 [1 Stat. 333], 
and congress having passed no law to carry the 
fourteenth amendment into full effect. The reme- 
dy, is to carry the suit to the highest state court, 
and then bring a writ of error to the supreme 
court of the United States. 

[Cited in Louisiana State Lottery Co. v. Fitz- 
patrick, Case No. 8,541.] 

7. By the civil rights bill, however, which, as 
far as it goes, covers the same grounds as the 
fourteenth amendment, tlie circuit court may take 
cognizance of a ease like the present, and grant an 
injunction; except as to staying proceedings al- 
ready commenced in a state court. 

[Cited in Louisiana State Lottery Co. v. Fitz- 
patrick. Case No. 8.541; M. Schandler Bot- 
tling Co. V. Welch. 42 Fed. 565.] 

aiotion for an injunction, upon bill and 
answer. 

The bill in this cause was filed by the Live 
Stodc Dealers' and Butchers' Association, 
and others, complainants, against the Cres- 
cent City Live Stock Landing & Slaughter 
House Company, and the Board of Metro- 
politan Police of New Orleans, as defend- 
ants. The general object of the bill was to 
restrain th» defendants from taking proceed- 
ings to suppress the business of the com- 
plainants, in slaughtering animals atad sell- 
ing meat. The defendants claimed the right 
to prosecute such proceedings, under a stat- 
ute of Louisiana conferring the exclusive right 
to prosecute such business in New Orleans 
upon the Crescent City Company. 

J. A., Campbell, for the motion, 

W. H. Hunt and C. Roselius, opposed. 

Before BRADLEY, Circuit Justice, and 
WOODS, Circuit Judge. 

BRADLEY, Circuit Justice. The com- 
plainants, who are engaged in the live stock 
landing and slaughter house business, pray 
for an injunction against the defendants, 
commanding them to suspend all proceed- 
ings against the complainants under and by 
virtue of an act of the legislature of Louisi- 
ana of March 8, 1869 [Acts La. 170], giv- 
ing to the corporation, defendants, the ex- 
clusive right to erect and have live stock 
landings and slaughter houses in and about 
New Orleans, which act the complainants 
allege to be in violation of the civil rights 
bill, passed April 9, 1866 [14 Stat. 27], and 
the first section of the fourteenth amend- 
ment to the constitution of the United 
States; also, that the complainants may be 
protected in their rights to perform what- 
ever may be lawful and proper in their be- 
half for any citizen of the state to do, in- 
cluding the defendants; and their right to 
slaughter, land, keep, maintain, and sell ani- 
mals for food, and, when prepared for mar- 
ket, to sell and dispose of their meat, sub- 
ject to no condition more severe than that 
of any other party, including the defend- 
ants; and that they be maintained in their 
rights to construct all suitable buildings, 
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structures for landing, keeping, and pre- 
serving animals for sale or use tliat are al- 
lowed to any other citizen of the state, in- 
cluding the defendants. 

The application brings up the question 
whether the civil rights bill applies to such 
a case as the present, and whether the four- 
teenth amendment to the constitution is in- 
tended to secure to the citizens of the Unit- 
ed States of all classes merely equal rights; 
or whether it is intended to secure to them 
any absolute rights. And, if the latter, 
w^hether the rights claimed by the complain- 
ants in this bill are among the number of 
such absolute rights. (After intimating an 
opinion — subsequently modified— that the civ- 
il rights bill did not apply to the case, the 
judge proceeds:) 

The law in question, under which the acts 
complained of were committed, is one of a 
remarkable character. It was passed March 
8. 1869, and is entitled "An act to protect 
the health of the city of New Orleans, to 
locate stock landings and slaughter houses, 
and to incorporate the 'Crescent City Live 
Stock Landing & Slaughter House Com- 
pany,' " It enacts that after Jftne 1, 1869, 
it shall not be lawful to land, keep, or slaugh- 
ter any cattle, beeves, calves, sheep, swine, 
or other animals, or to have, keep, or es- 
tablish any stock landing, yards, pens, 
slaughter houses, or abattoirs, at any point 
or place within the city of New Orleans or 
the parishes of Orleans, Jefferson, and St. 
Bernard, or at any point or place on the 
east bank of the Mississippi river within 
the corporate limits of New Orleans, or at 
any point on the west bank of the Missis- 
sippi above the present depot of the New 
Orleans, Opelousas, & Great "Western Rail- 
road Company, except that the Crescent City 
Live Stock Landing and Slaughter House 
Company may establish themselves at any 
point or place as hereinafter provided. A 
penalty of two hundred and fifty dollars is 
imposed for every violation of this section. 
Thus far, the act, barring the exception at 
the close, is a mere police regulation, and, 
no doubt, a very proper one. The territory 
named extends some eight or ten miles on 
eacn side the river Mississippi, and includes 
the entire city of New Orleans and a large 
extent of surrounding country. 

The next section incorporates William D. 
Sanger and others, seventeen persons in all, 
and their successors, into a body politic and 
eoi'porate, to be called "The Crescent City 
Live Stock Landing & Slaughter House Com- 
pany." 

The third section enacts that said corpora- 
tion may establish and erect, at its own ex- 
pense, at any point or place on the east 
bank of the Mississippi river, within the 
parish of St. Bernard, or the corporate lim- 
its of the city of New Orleans, below the 
United States barracks, or at any point or 
place on the west bank of the river, below 
the present depot of the Opelousas Rail- 1 



road, wharrves, stables, sheds, yards, and 
buildings necessary to land, stable, shelter, 
protect, and preserve all kinds of horses, 
mules, cattle, and other animals; and that 
said company shall have the sole and exclu- 
sive privilege of conducting and carrying on 
the live stock landing and slaughter house 
business within the limits and privileges 
granted by the provisions of this act._ The 
section then enacts that all cattle and other 
animals destined for sale or slaughter in 
New Orleans or its environs, shall be landed 
and kept at these landings and yards, for 
which the company are to be paid certain 
fees named in the act; and, in default of 
payment, are to have the privilege of sell- 
ing the cattle therefor; and every violation 
of these privileges by landing or yarding 
elsewhere, is to be subject to a penalty of 
two hundred and fifty dollars. The section 
goes on to require the company, by June 1^ 
1869, to build a grand slaughter house of suf- 
ficient capacity to accommodate all butch- 
ers, and in which to slaughter five hundred 
animals per day; also sheds, stables, &e., to 
accommodate all the stock received at this- 
port, under penalty of forfeiting their char- 
ter. 

The fourth section authorizes the company 
to erect landing places for live stock at any 
points or places consistent with the act, and 
to have the exclusive privilege of having 
landed thereon all animals intended for sale 
or slaughter in the parishes of Orleans and 
JefEerson; and to erect one or more slaughter 
houses at any points or places consistent 
with the act, and to have the exclusive priv- 
ilege of having slaughtered therein all ani- 
mals the meat of which is destined for sale- 
in the parishes of Orleans and Jefferson. 

Section 5 directs the closing of all other 
stock landings and slaughter houses, after 
the completion of the company's, in the par- 
ishes of Orleans, Jefferson, and St. Bernard,, 
and forbids any slaughtering therein under 
a penalty of one hundred dollars for every 
offense, and enacts that all animals to be 
slaughtered in the parishes of Orleans and 
Jefferson must be slaughtered in the slaugh- 
ter houses erected by the company, and the 
company, on refusal to permit the same, ^^ull 
be subject to fine. 

Section 6 provides for an inspector of cat- 
tle, to be appointed by the governor, to in- 
spect all cattle to be slaughtered. 

Section 7 fixes the fees to be paid to the 
company for slaughtering in their houses, — 
namely, one dollar apiece for all beeves, &c.,. 
besides the head, feet, gore, and entrails. 

Section 9 authorizes the company to lay 
railroads from their buildings to the city, 
and to establish -ferries across the Mississip- 
pi river. 

Section 10 limits the charter to twenty-five 
years. 

These are the provisions of the law. The 
complainants allege that they have been in- 
jured by its operation, and by the acts and 
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proceedings of the defendants under it. 
They state in their biR that for a long time 
past they have been engaged in the lawful 
prosecution of the live stock landing and 
slaughter house business, and in procuring, 
preparing, dressing, and vending of animal 
food for the markets of New Orleans aud 
the parishes of Jefferson and Saint Bernard, 
and .the steamers and other vessels engaged 
In the commerce of the same; and that more 
than a thousand persons were connected with 
the trade aforesaid, and that the corporation 
complainant was formed to prosecute the 
trade and to provide suitable houses and con- 
veniences therefor, and that the said corpora- 
tion and its members, to the number of two 
hundred and fifty persons, and othei-s in their 
employ, to the number of two hundred per- 
sons, have been hitherto engaged in the said 
trade and business. They complain Ihat 
their rights are invaded by the act in ques- 
tion; that the Crescent City Company have 
brought several hundred suits against them 
or some of them, have obtained injunctions, 
and in other ways vexed and harassed the 
complainants under color of the said act; 
that the decision and judgments of the state 
supreme comrt have been adverse to the" com- 
plainants; and that although the said deci- 
sion and judgments have been removed to 
the supreme court of the United States by 
writs of error, in such manner that said writs 
operated as a supersedeas, yet that the de- 
fendants have disregarded the same, and 
have applied to the eighth district court of 
the parish of Orleans, and have obtained a 
writ, which they call an injunction, directed 
to the Metropolitan Police Board, without 
making the complainants or any of them par- 
ties to the proceeding, by which writ said 
Metropolitan Police Board we're commanded 
and enjoined to prevent all persons from 
landing, keeping, or slaughtering any cattle, 
beeves, calves, sheep, swine, or other ani- 
mals, and from keeping or establishing any 
stock landings, yards, pens, slaughter housiea. 
or abattoirs, at any point or place withm the 
city of New Orleans, or the parishes of Or- 
leans, JefCerson, and Saint Bernard, and to 
prevent any and all persons from selling or 
offering for sale in the city of New Orleans 
any animal for human food, not slaughtered 
and inspected at the slaughter house of said 
company; and that the said Metropolitan 
Police Board did thereupon seize and possess 
themselves of meat, to the value of twenty 
thousand dollars, which was in carts and 
vehicles on their way to the markets, and 
have kept the same open and exposed until 
it has spoiled. The bill contains other alle- 
gations showing that the- complainants are 
exposed to a multiplicity of suits, to vexa- 
tious litigation, and to irreparable mischief 
and damage by the unjust acts and proceed- 
ings of the defendants, the Crescent City 
Company. 

To this bill the defendants have filed an 
answer in the nature of a demuixer, object- 



ing, first, to the jurisdiction of this court, be- 
cause the parties all reside in Louisiana, and 
the curcuit court of the United States can- 
not enjoin proceedings in a state court. Sec- 
ondly, that the bills set. up the same matters 
which are set forth in a petition filed by the 
complainants in the state court, and decided 
by the supreme court of Louisiana, and from 
which decision a writ of error has been 
granted to remc^ve the same to the supreme 
court of the United States. Thirdly, because 
the statute referred to is constitutional and 
valid, containing only police regulations, in 
no manner conflicting with the constitution 
of the United States, or the amendments 
thereof. 

Before proceeding to examine the technical 
points raised -by the defendants, we wiU dis- 
cuss the main question arising upon the act 
of the legislature and the fourteenth amend- 
ment. 

[As to the civil rights bill, we are clearly 
of opinion that it does not apply; that it 
was intended merely to seeui*e to citizens of 
every race and color the same civil rights 
and privileges as are enjoyed by white citi- 
zens; and not to enlarge or modify the 
rights or privileges "of white citizens them- 
selves. The fourteenth amendment is much 
broader in its terms, and must be examined 
with more attention and care.] 2 

The constitution of the United States, be- 
fore the adoption of the recent amendments, 
contained several provisions for the protec- 
tion of the people in the enjoyment of their 
civil rights, liberties, and privileges, some of 
which were binding upon the government of 
the United States, and others upon the sev- 
ei-al states. Of the former kind were those 
which declared that the privilege of the 
writ of habeas corpus should not be sus- 
pended, unless when in cases of rebellion 
and invasion the public safety should re- 
quire it; that no bill of attainder or ex post 
facto law should be passed; that no capita- 
tion or other direct tax should be laid, un- 
less in proportion to the census; that the 
trial of all crimes shall be by jury, and shall 
be held in the state where committed; that 
no person shall be convicted of treason un- 
less on the testimony of two witnesses to 
the same overt act, or confession in open 
court; that no attainder of treason shall 
work corruption of blood or forfeiture, ex- 
cept during the life of the person attainted, 
&e. 

Those binding on the states were, that no 
state should make any thing but gold or 
silver coin a tender for payment of debts; 
nor pass any bill of attainder, ex post facto 
law, or law impairing the obligation of con- 
tracts; or lay any imposts or duties on im- 
ports or exports, except as provided in the 
constitution; and that the citizens of each 
state shall be entitled to all privileges and 
immunities of citizens in the several states. 

2 [From 3 Chi. Leg. News, 17.] 
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The latter class of provisions could not be 
carried into effect by congressional legisla- 
tion, and depended for their vindication up- 
on the voluntary action of the state legisla- 
tures and such jurisdiction as the courts of 
the United States might have when a case 
arose in which one of these rights was vio- 
lated. 

Since the breaking out of the late war, 
several amendments to the constitution have 
been adopted, intended to protect the citi- 
zens from oppression by means of state leg- 
islation, and to confer upon congress the 
power by appropriate legislation, to carry 
the amendments into effect. Amongst these, 
the fourteenth amendment declares that all 
persons born or naturalized in the United 
States, and subject to its jurisdiction, are 
citizens of the United States, and of the 
state wherein they reside, and that no state 
shall make or enforce any law which shall 
abridge the privileges or immunities of citi- 
zens of the United States; nor shall any 
state deprive any person of life, liberty, or 
property, without due process of law; nor 
deny to any person within its jurisdiction 
the equal protection of the laws. 

The new prohibition that "no state shall 
make or enforce any law which shall 
abridge the privileges or immunities of citi- 
zens of the United States" is not identical 
with the clause in the constitution which de- 
clared that "the citizens of each state shall 
be entitled to all privileges and immunities 
of citizens in the several states." It embra- 
ces much more. 

It is possible that those who framed the 
article were not themselves aware of the far 
reaching character of its terms. They may 
have had in mind but one particular phase 
of social and political wrong which they de- 
sired to redress. Yet, if the amendment, as 
framed and expressed, does in fact bear a 
broader meaning, and does extend its pro- 
tecting shield over those who were never 
thought of when it was conceived and put in 
form, and does reach social evils which were 
never before prohibited by constitutional 
enactment, it is to be presumed that the 
American people, in giving it their imprima- 
tur, understood what they were doing, and 
meant to decree what has in fact been de- 
creed. 

The "privileges and immunities" secured 
by the original constitution, were only such 
as each state gave to its own citizens. Each 
was prohibited from discriminating in favor 
of its own citizens, and against the citizens 
of other states. 

But the fourteenth amendment prohibits 
any state from abridging the privileges or 
immunities of the citizens of the United 
States, whether its own citizens or any oth- 
ers. It not merely requires equality of priv- 
ileges; but it demands that the privileges 
and immunities of all citizens shall be ab- 
solutely unabridged, unimpaired. 

What, then, are the essential privileges 



which belong to a citizen of the United 
States, as such, and which a state cannot by 
its laws invade? It may be diflacult to enu- 
merate or define them. The supreme court, 
on one occasion, thought it unwise to do so. 
[Conner v. Elliot] 18 How. [59 U. S.] 591. 
But so far as relates to the question in hand, 
we may safely say it is one of the privileges 
of every American citizen to adopt and fol- 
low such lawful industrial pursuit— not in- 
jurious to the community— as he may see fit, 
without unreasonable regulation or molesta- 
tion, and without being restricted by any of 
those unjust, oppressive, and odious monop- 
olies or exclusive privileges which have been 
condemned by all free governments; it is 
also his privilege to be protected in the pos- 
session and enjoyment of his property so 
long as such possession and enjoyment are 
not injurious to the community; and not to 
be deprived thereof without due process of 
law. It is also his privilege to have, with 
all other citizens, the equal protection of the 
laws. Indeed, the latter privileges are spec- 
ified by the words of the amendment. 

These privileges cannot be invaded with- 
out sapping the very foundations of repub- 
lican government A republican govern- 
ment is not merely a government of the peo- 
ple, but it is a free government. Without 
being free, it is republican only in name, and 
not republican in truth, and any govern- 
ment which deprives its citizens of the right 
to engage in any lawful pursuit, subject only 
to reasonable restrictions, or at least sub- 
ject only to such restrictions as are reasona- 
bly within the power of government to im- 
pose, — is tyrannical and unrepublican. And 
if to enforce arbitrary restrictions made for 
the benefit of a favored few, it takes away 
and destroys the citizen's property without 
trial or condemnation, it is guilty of violat- 
ing all the fundamental privileges to which 
I have referred, and one of the fundamental 
principles of free government. 

There is no more sacred right of citizen- 
ship than the right to pursue unmolested a 
lawful employment in a lawful manner. It 
is nothing more nor less than the sacred 
right of labor. This right is not inconsistent 
with any of those wholesome regulations 
which have been found to be beneficial and 
necessary in every state. 

It is not inconsistent with the exclusive 
right to make, use, and vend to others, for 
a limited period, a new and useful invention 
which the grantee or patentee has produced 
from his own brains or ingenuity. Society 
only gives to him the temporary use of that 
which, without him, it would not have had 
the benefit of, and -as a consideration of that 
benefit, and to encourage others to make like 
use of their powers. 

It is not inconsistent with the exclusive 
right to use a franchise,— that is, a right to 
do what the legislature alone can authorize 
to be done, and which no private citizen has 
a right to do without such authority,— such 
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as to "build and operate a railroad, to make 
a canal or turnpike, to establish a ferry, and 
other such public rights which involve a 
charge upon the public, and, in most cases, 
an exercise of the right of eminent domain. 
These franchises may he conferred upon a 
limited number of persons, natural or corpo- 
rate, with power, and even exclusive power, 
to exercise them in certain localities, on cer- 
tain terms, and under certain restrictions. 
Society obtains a consideration for the grant 
of these franchises in the investment of large 
amounts of capital in public improvements, 
which are required for the development of 
the country and its resources. They are 
franchises which can only he exercised as 
they are conferred by public authority, and 
cannot be exercised and enjoyed by all. 
They are far different from those ordinaiy 
pui'suits and employments of mankind which 
all citizens may properly and lawfully fol- 
low as their inclination leads them, and as 
the laws of demand and supply will allow. 

Again, this fundamental right of labor is 
not inconsistent with that large class of 
cases in which the laws require a license or 
a certificate of requisite qualifications for 
admission to a particular employment or 
profession. No doubt there are many such, 
as to which the interests of society require 
that due preparation should be made and 
due qualifications should be possessed, be- 
fore a person shall be allowed to enter them. 
But then they are open to all alike. None 
are excluded from the race of honorable com- 
petition by which to enter those employ- 
ments, or by which to attain their honors. 
There is no corporate and exclusive guild of 
privileged individuals to which they are con- 
fined, and beyond the sacred pale of which 
there is no hope of admittance or promotion. 

Nor is it inconsistent with the granting of 
a limited number of municipal licenses to 
follow certain pursuits, such as vending of 
intoxicating drinks, selling of drugs, or eVen 
selling of meats and keeping a market there- 
for. Public policy may require that these 
pursuits should be regulated and supei-vised 
by the local authorities, in order to promote 
the public health, the public order and the 
general well being. But they are open to 
all proper applicants, and none are rejected 
except those who fail to exhibit the requi- 
site qualifications and guarantees, or who, 
after proper selections are made, would in- 
crease the number beyond what the inter- 
ests and good order of society would bear. 
In those cases, none are excluded for the 
purpose of sustaining a monopoly. But each 
application is, or at least is supposed to be, 
examined on its own merits. All these sys- 
tems of regulation are useful and entirely 
competent to the governing power; and are 
not at all inconsistent with the great right 
of liberty of pursuit, which is one of the 
fundamental privileges of an American citi- 
zen. 

The next question is: Does the law com- 



plained of, and the proceedings under it, con- 
flict with the enjoyment of this fundamental 
privilege of the complainants; or is it only 
such a political and police regulation as it 
is competent for a state legislature to make? 
The legislature has an undoubted right to 
make all police regulations which they may 
deem necessary (not inconsistent with consti- 
tutional restrictions) for the preservation of 
the public health, good order, morals, and in- 
telligence; but they cannot [interfere with 
liberty of conscience, nor with the entire 
equality of all creeds and religions before the 
law. Nor can they,] s imder the pretense of 
a police regulation, interfere with the funda- 
mental privileges and immunities of Ameri- 
can citizens. The question has its limits in 
both directions; and whilst we are to be 
specially careful not to do any thing that 
may trench upon the vast and almost limit- 
less field of legislation, where the will of the 
people is supposed to be most freely and 
powerfully expressed, it is nevertheless pur 
duty, with a firm and unflinching hand, to 
prevent the invasion of any clear and 
undoubted individual rights of the citizen 
which are secured to him by the constitution. 
So far as the act of the legislature of Lou- 
isiana is a police regulation, it is, of course,, 
entirely within its power to enact it. It is 
claimed to be nothing, more. But this pre- 
tense is too bald for a moment's considera- 
tion. It certainly does confer on the defend- 
ant corporation a monopoly of a very odious 
character. If it be not fairly and fully with- 
in the definition of a monopoly given in the 
great case of monopolies (11 Coke, 85), it is 
difficult to conceive of a case which would 
be within it. But it is not sufiicient to show 
that it is a monopoly and void at common 
law, for the legislature may alter the com- 
mon law, and may establish a monopoly, un- 
less that monopoly be one which contravenes 
the fundamental rights of the citizen pro- 
tected by the constitution. We have already 
seen that some monopolies are legal, if not 
politic. But is this such a one as will be 
endured in a free country, under a constitu- 
tion which guarantees to the citizen his fund- 
amental privileges and immunities?- This is 
the precise question for us to decide. And 
we admit that the question is one of great 
delicacy and embarrassment. When the 
question was first presented, our impressions 
were decidedly against the claim put for- 
ward by the plaintiffs. But the more we 
have refieeted on the subject, the m'ore we 
are satisfied that the fourteenth amendment 
of the constitution was intended to protect 
the citizens of the United States in some 
fundamental privileges and immunities of an 
absolute and not merely of a relative charac- 
ter. And it seems to us that it would be dif- 
ficult to conceive of a more flagrant case of 
violation of the fundamental rights of labor 
than the one before us. 

s [From 3 Chi. Leg. News. 17.] 
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It was very ably eoBtended, on the part of 
the defendants, that the fourteenth amend- 
ment was intended only to secure to all citi- 
zens equal capacities before the law. That 
was at first our view of it But it does not 
so read. The language is, "No state shall 
abridge the privileges or immunities of citi- 
zens of the United States." What al-e the 
privileges and immunities of citizens of the 
United States? Are they capacities merely? 
Are they not also rights? 

In the case before us, the citizen has chosen 
a lawful and useful employment He has 
been brought up to it, and educated in it. 
He has invested property in it. He is will- 
ing to comply with all police regulations, 
properly such, in the exercise of it. He will 
not offend in any particular the regulations 
which the legislative or the municipal authori- 
ties may adopt. He will observe times, sea- 
sons, places, localities. But all these are not 
enough. He is required to land his cattle on 
a, privileged person's landing; to keep them 
in that person's yard or pen; to slaughter 
them in that person's house, and to pay a 
burdensome toll for these restrictions. He 
may constnict a landing, a yard, a slaughter 
house equally as good, within the prescribed 
limits of locality, and subject to all the nec- 
essary regulations; but that will not do. 
He must go to the privileged person and use 
his premises, and pay for their use. 

This is not because the privileged person is 
the inventor of such accommodations, nor be- 
cause the use of them is a franchise lying 
only in the public grant, nor because the 
privileged person is qualified by superior ed- 
ucation and license, nor because he has re- 
ceived a municipal license as a herdsman or 
a butcher, but because he has obtained the 
exclusive privilege granted by the act. 

The ipse dixit of the legislature assigns a 
lawful and ordinary employment to one set 
of men, and denies and forbids it to another. 
The injustice perpetrated under acts of irre- 
sponsible legislation has become a crying 
evil in our country. And while it must gen- 
erally be without redress, except through 
the action of the elective body or the local 
courts, yet in those instances where the fed- 
eral constitution has provided a remedy, we 
ought not to shrink from granting the ap- 
propriate relief. We do not give any weight 
to imputations upon the honesty or integrity 
of the legislature, the courts, or the execu- 
tive of this state. We are not authorized to 
do so. We are bound to presume, and do 
presume, that they have severally acted in 
good faith, and with an honest purpose not 
to transcend the limits of their constitutional 
powers. They have their duties to perform; 
Ave have ours. And whilst we feel it due to 
them to examine their acts with great cau- 
tion and due respect, we nevertheless feel 
bound to exercise an independent judgment 
Unless this be done by all who have public 
duties to perform, there will be no certain 
foundation to stand upon. 



In the exercise of that judgment, we feel 
compelled to decide that the act in question 
is a violation of pne of the fundamental priv- 
ileges of the citizen, and that an injunction 
would have to be granted substantially as 
pray^ for, but for one of the technical ob- 
jections raised by the answer of the defend- 
ants. 

[The defendants to the bill had filed an 
answer, in the form of a demurrer, objecting 
first to the jurisdiction of the court, be- 
cause all the parties resided in Louisiana, 
and the circuit court of the United States 
could not enjoin proceedings in tlie state 
courts, 

[Secondly, that the bill sets up the same 
matter which was set forth in the petition 
filed by the plaintiffs, in the state court, 
upon which a decision was rendered, and 
from which a writ of error had been grant- 
ed. 

[Thirdly, because the statute referred to 
was constitutional and valid, containing only 
police regulations, in no manner conflicting 
with the constitution of the United States 
and the fourteenth amendment.] 4 

The objection that the circuit court of the 
United States cannot enjoin proceedings in 
the state court, is an objection which cannot 
be sui-mounted. The fourteenth amendment 
authorizes congress, by appropriate legisla- 
tion, to caiTy its provisions into effect. Con- 
gress, in the exercise of the power thus given, 
would undoubtedly have the right to author- 
ize the federal couits to take jurisdiction of 
cases of this sort, and to enjoin proceedings 
in the state courts, as well as proceedings in 
the federal courts. But congress has not as 
yet assumed that jurisdiction, and therefore 
the court are left to the provisions regulating 
the proceedings of the United States courts 
passed seventy or eighty years ago. Section 
3 of the act of 1793 declares that no writ of 
injunction shall be granted to stay proceed- 
ings in any court of a state. This act has 
never been repealed. The court, therefore, feel 
compelled to refuse the injunction to restrain 
the defendants from proceeding with the legal 
remedy which they have instituted in the 
state courts. 

The remedy of the parties is to allow the 
proceedings to pass to judgment, and if the 
higbest court of the state should decree 
against the construction of the fourteenth 
amendment which is claimed by them, and 
which this court has assented to, then they 
can cany the case up by writ of error to the 
supreme court of the United States, and have 
the whole question reviewed. 

[For reasons orally assigned, consldenng 
that this court is without power to enjoin 
process from the state court and other ob- 
jections raised to the jurisdiction, it is or- 
dered and decreed that the injunction ap- 
plied for by the complainants be denied with 
costs.] 4 

4 [ITrom 3 Chi. Leg. News, 17.] 
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At the opening of the court on Saturday 
morning, .Tune 11, Justice BRADLEY made 
the following announcement: 

In the Slaughter House Case yesterday 
tCase No. 12,938], we expressed the opinion 
that the civil rights hill did not apply to the 
case; that it was intended merely to secure 
to all citizens, of every race and color, the 
same privileges as white citizens enjoy, and 
not to modify or enlarge the latter. This 
portion of the opinion was not written at 
the time, and was somewhat hastily express- 
■ed. Our attention had been chiefly given to 
the main question— the true construction of 
the fomteenth amendment On a more care- 
ful examination, considering that the civil 
rights bill was enacted at the same session, 
and but shortly before the presentation of 
the fourteenth amendment; was reported by 
the same committee; was in pari materia; 
and was probably intended to reach the same 
object, we are disposed to modify oiir opinion 
in this respect, and to hold, as the counsel on 
both sides seem to agree in holding, that 
the first section of the bill covers the same 
ground as the fourteenth amendment, at least 
so far as the matters involved in this case 
are concerned. 

And while we still hold that the act is not 
intended to enlarge the privileges and im- 
munities of white citizens, it must be con- 
strued as furnishing additional guarantees and 
remedies to secure their enjoyment; and this 
is probably the reason why congress has 
neglected to pass an additional law for car- 
rying the fourteenth amendment into effect, 
the civil rights bill being regarded as having 
already supplied the necessary provisions for 
that purpose. Still, this bill has not repealed 
the law which prohibits the federal courts 
from issuing an injunciion to stay proceed- 
ings at law m. the state courts. The pi-ayer 
for Injunction will, therefore, stand denied 
to that extent, but granted as to the residue, 
and the rule will be corrected accorduigly. 

In pursuance of this announcement, the fol- 
lowing decree was made in the case: 

This cause came on before the court upon 
a motion for a special injunction, and was 
argued by counsel for the plaintiffs and de- 
fendants, and thereupon it is declared by the 
■court that the said plaintiffs are entitled to 
land, keep, or slaughter any cattle, beeves, 
■calves, sheep, swine, or other animals, and to 
have, keep, or establish any stock landing, 
yard, pens, slaughter houses, or abattoirs at 
any point or place on the east bank of the 
Mississippi river within the limits of the par- 
ish of Saint Benard, or in the corporate lira- 

An act for carrying into effect the fourteenth 
and fifteenth amendments was approved by tlie 
liresident on. May 31, but had not obtained pub- 
licity at the time this decision was rendered. 
Section IS of this act re-enacts the civil rights 
bill, and thus impliedly adopts it for the purpose 
of carrying the fourteenth amendment into ef- 
fect. 



its of the city of New Orleans below the 
United States barracks, or at any point on the 
west bank below the present depot of the 
New Orleans, Opelousas, and Great Western 
Kailroad Company, to the same extent of 
right as the said Ci-escent City Live Stock 
Landing and Slaughter House Company have 
and enjoy, subject to inspection, and such 
other police regulations as the said company, 
and others engaged in like employment, are 
subject to; and that the said parties (plain- 
tiffs) may cariy on the live stock landing and 
slaughter house business, and may prepare 
animal food for market, and may vend and 
dispose of tlie same, and may keep and main- 
tain animals for sale, and erect whar\'es, 
sheds, stables, and yards, and do whatever 
it may be lawful for the said defendants to 
do under the terms of their act of incorpora- 
tion as an exclusive privilege, subject to like 
regulations as aforesaid; and the court di- 
rects that an injunction be issued from this 
court, enjoining and restraining the defend- 
ants from commencing or prosecuting any 
other suits upon their act of incorporation 
than such as are now pending against the 
said plaintiffs, or either of them, for doing 
or performing any act embraced in the de- 
clarative clause of this decree, or from suing 
for any fine or penalty imposed in said act 
of incorporation, or for doing or performing 
any of the acts aforesaid, and from interfer- 
ing with them in the prosecution of their law- 
ful occupations as live stock dealers, or butch- 
ers, or as vendors of animal food or animals. 
And the said court here excepts from the 
opei-ation of this decree, the proceedings in 
any of the courts of the state that are now 
pending, but reserves to the said plaintiffs 
al! other remedies for their protection con- 
tained in the constitution of the United States 
and act of congress, whereby in the lawful 
pursuits afoi-esaid, they may be deprived of 
the rights here declared and ascertained. 

[NOTE. There were pending at the time this 
case was decided, as noted in me decision above, 
quite a number of suits in the state courts, all 
involving the same question, in some of which 
the Cresent City Live Stock Landing & Slaugh- 
ter House Company were plaintiffs and in some , 
defendants. The cases were taken to the su- 
preme court of the state of Louisiana upon ap- 
peals, and were decided in favor of the slaughter 
house company (State v. Fagan, 22 La, Ann. 
547); whereupon the several parties against 
whom the decisions were rendered sued out writs 
of error in the supreme court of the United 
States. They then moved for writs of superse- 
deas in the same court. The motion was denied. 
10 Wall. (77 U. S.) 273. Th^ ease was subse- 
quent to this heard upon error. The constitution- 
ality of the 'act of the Louisiana legislature of 
March 8, 1869, was attacked upon tlie grounds 
that the statute created a monopoly, and con- 
ferred odious and exclusive privileses upon a few 
at the expense of the whole population of New 
Orleans; that it would deprive a large and meri- 
torious class of the citizens— all of the butchers 
of the city — of the right to exercise their trade, 
the business in whidi they have been trained, 
and upon which they depend for support. The 
opinion of the supreme court of Louisiana was 
affirmed upon the ground that the grant of the ex- 
clusive right to the slaughter house company for 
their abattoir was a police regulation for iJie 



LIVE YANKEE (Case No. 8,409) 



[15 Fed. Cas. page 656^ 



health and comfort of the city, and that it was 
within the power of the legislature to pass such an 
act. Said Mr. Justice Miller, who delivered the 
opinion of the court: "It is true that it grants, 
for a period of twenty-five years, exclusive privi- 
leges. And whether those privileges are at the 
expense of the community in the sense of a cur- 
tailment of any of their fundamental rights, 
or even in the sense of doing them an injury, is 
a question open to considerations to he hereafter 
stated." That it does not curtail any of their 
fundamental rights the learned justice considered 
clear. Continuing, he said: "The wisdom of the 
monopoly granted by Ihe legislature may be open 
to question, but it is difficult to see a justification 
for the assertion that the butchers are deprived 
of the right to labor in their occupation, or the 
people of their daily service in ijreparing food, 
or how this statute, with the duties and guards 
imposed upon the company, can be said to destroy 
the business of the butcher, or seriously inter- 
fere with its pursuit." The contention so stren- 
uously insisted upon in the Louisiana state courts 
and also considered by Mr. Circuit Justice Brad- 
ley above, that the act in question is in violation 
of the thirteenth and fourteenth amendments to 
the constitution, the learned justice considers un- 
tenable. The purposes of these amendments 
were to secmre to the negro, newly emancipated, 
protection from injustice and hardships arising 
under state laws discriminating against him as a 
class. The inhibition preventing -Uie states from 

■ passing laws abridging the privileges and immuni- 
ties of citizens of the United States cannot be 
taken to mean other privileges and immunities 
than such as were within the purview of the con- 
stitutional amendment. Continuing, the learned 
justice said: "Was it the purpose of the four- 
teenth amendment, by the simple declaration that 
no state should make or enforce any law which 
shall abridge the privileges and immunities of 
the citizens of the United States, to transfer the 
security and protection of all the civil rights 
which we have mentioned, from the states to the 
federal government? And where it is declared 
that congress shall have the power to enforce the 
article, was it intended to bring within the power 
of congress the entire domain of civil rights here- 
tofore belonging exclusively to the states? All 
this and more must fellow, if the proposition of 
the plaintiffs in error be sound. For not only are 
the rights subject to the control of congress 
whenever in its discretion any of them are sup- 
posed to be abridged by state legislation, but that 
body may also pass laws in advance, limiting and 
restricting the exercise of legislative power of 
the states, in their most ordinary and u^al func- 
tions, as in its judgment it may think proper on 
all such subjects." Mr. Chief Justice Chase, 
Mr. Justice Field, Mr. Justice Swayne, and Mr. 
Justice Bradley dissented, the last three of whom 
delivered dissenting opinions. 16 "Wall. (83 U. S.) 

, 36. After the decision above, the people of the 
state of Louisiana adopted a new constitution, 
which, among other things, in reference to the 
slaughter of cattle and other live stock in the 
municipalities of the state, enacted "that no 
monoiwlyof exclusive privilege shall exist in this 
state nor such business be restricted to the land 
or houses of any individual or corporation." The 
city of New Orleans granted a permit to a new 
company, the Butchers' Union Slaughter House 
Company, to erect within the city an abattoir and 
other necessary buildings, and to conduct the 
business of slaughtering cattle. The Crescent 
City Company, above, brought suit against the 
Butchers' Union Company in the circuit court 
for the ilastern division of Louisiana, setting up 
its exclusive right and privilege, and declaring 
that the ordinance of the city of New Orleans 
violated the federal constitution in impairing the 
validity of the contract entered into by the Ores- 
cent City Company at the time of building their 
works. The injunction asked for by them was 
granted by the circuit court (ease not reported) 
from which decision an appeal was taken to the 
supreme court upon the ground that the exclusive 
right originally granted to the plaintiff was valid 



only as an exercise of the police power of the 
state, and was of that character, having reference 
to the public health; that it could not be made the 
subject of contract, and protected against subse- 
quent legislation by the constitution of the Unit- 
ed States. Ill U. S. 746, 4 Sup. Ct. 652. Upon 
the preliminary injunction granted in the case 
the plaintifE gave bond. Upon this bond defend- 
ant subsequently entered suit in the state court, 
in which he recovered judgment, which was af- 
firmed upon appeal to the supreme court of the 
state, and was brought in error to the supreme 
court of the United States, which partially re- 
versed the supreme court of Louisiana. 120 U. 
S. 141, 7 Sup. Ct. 472.] 
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[Deady, 420.] i 

District Comrt, D. Oregon. June 20, 1868. 

Carriers— Dangers of Navigation— Burden of 
Proof. 

A common carrier gave a receipt for two casks 
of wine, received in good order, and agreed to de- 
liver them in like condition at the end of the 
voyage, the dangers of navigation excepted; in 
a suit by .the shipper for the non-delivery of the 
goods, tiie carrier claimed that the wine was 
lost on the voyage on account of the dangers of 
navigation and insufficiency of the casks; Held, 
that the burden of proof is upon the carrier to 
show that the loss arose from the insufficiency of 
the casks or the dangers of navigation; and that, 
if upon tte whole proof it was doubtful whether 
the loss arose from either of such causes, the 
shipper must recover. 

[Cited in The Oriflamme, Case No. 10,571.] 

In admiralty. 

Eugene Cronen, for libellants. 
Erasmus D. Shattuck, for respondents. 

DEADY, District Judge. On April 20, 1868, 
Levi Millard and William J. Van Schuyver, 
merchants and partners in the city of Port- 
land, filed their libel against the barque Live 
Yankee, then lying in the port of Portland 
on Wallamet. The libel alleges that the libel- 
lants on or about October 1, 1867, shipped on 
the Live Yankee, at the port of San Francis- 
co, California, and bound for the port of 
Portland, among other goods, two % casks 
of wine, in good order and condition, to the 
libellants, the damages of fire and navigation 
excepted; primage, etc. That the Live Yan- 
kee soon after sailed for Portland, at which 
port she arrived about November 1, 1867, 
and that by reason of the improper stowage 
of the casks and the negligence of the mas- 
ter and crew concerning the transportation 
of the same, they were wholly lost and de- 
stroyed, to the damage of the libellants §217. 
By the answer of the respondents, John Wig- 
gin, master, and A. S. Abernethy, Intervening 
for their interest in the barque, the voyage 
in question is admitted to have been made 
between October 4 and November 5, 1867, 
and that the libellants shipped thereon, 
among other goods, etc., two % casks of port 
wine, as alleged in the libel; and as to the 
order and condition of such casks at the time 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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of sliipment, tlie respondents say that tbey 
have no knowledge, hut allege upon informa- 
tion that there were secret defects in the 
casks, not observed when received on hoard, 
and which could not have been observed or 
remedied after they were stowed, and that 
the value of the goods did not exceed $100. 
The answer also denies that the casks were 
carelessly or negligently handled or stowed, 
and alleges that the loss of the wine was ow- 
ing to secret defects in the casks and the 
perils of navigation. 

On the trial the libellants read in evidence 
a freight receipt as follows: "San Francis- 
co, October 2, 186T.— Received from P. C. 
Dart, 419 Front street, in good order, on 
board the barque Live Yankee, for Portland, 
Oregon, (the damages of fire and navigation 
excepted,) the following packages, marked 
M, & V," Then follows a list of the goods 
shipped by the libellants, including the % 
casks of wine. It being admitted by the 
answer that the casks of wine were received 
on board the barque, to be delivered to the 
libellants at Portland, and also that such de- 
livery was not made, the barque is prima 
facie liable for the value of the goods. In 
addition to this, it appears from the freight 
receipt that the casks were in good order 
when received by the master. This being 
so, the burden of proof is upon the respond- 
ents, to show that the loss occurred, as they 
allege, from secret defects in the casks, or 
the perils of navigation. Seller v. The Pa- 
cific [Case No. 12,644]. As to the latter de- 
fence, the evidence fails altogether. True, 
as appears from the testimony of the mas- 
ter, the voyage was a long and stormy one, 
yet so far as he is able to testify no water 
went down the hatches, nor did any portion 
of the cargo shift from its position. At As- 
toria the master procured a survey of the 
hatches, and at Portland of the cargo. Gil- 
man, an experienced seaman, and now and 
then a Columbia river pilot, was one of the 
persons who made these surveys. He tes- 
tifies that no water passed down the hatches, 
and that no part of the cargo had shifted its 
position. There is no other evidence upon 
this point. Under the circumstances, to at- 
tribute the leakage of the casks to the perils 
of the sea, would be a mere arbitrary as- 
sumption unsupported by proof. It is not 
enough to show that the vessel encountered 
adverse winds and heavy weather, and there- 
fore the loss might have been caused by 
these elements. The loss of the wine being 
admitted, if the respondents claim that it 
was occasioned by the dangers of naviga- 
tion, the burden of proof is upon them to 
show it. This fact must be established with 
reasonable certainty, and not rest upon mere 
conjecture or possibility. If upon the whole 
it is doubtful whether the loss arose from 
the perils of the sea, or the negligence or 
want of skill in stowing the cargo or navi- 
gating the vessel, the vessel must bear the 
loss. 

15FED.CAS. — 42 
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Counsel for the respondent maintains that 
if it is doubtful how the loss occurred there 
can be no recovery—that the vessel is exon- 
erated; and cites Clark v. Barnwell, 12 How. 
[53 V. S.] 280. But I do not so read this au- 
thority. The court say in effect (page 283) 
that the proof was clear that the damage 
was occasioned by one of the dangers of 
navigation, and while it was competent for 
the libellants to show that it might have 
been prevented by proper skill and diligence 
on the part of the respondents, unless such 
proof was made, the law would presume that 
the damage occurred without negligence or 
fault on the part of the master or owners. 
The case cited clearly establishes the doc- 
trine, that if it be first admitted or shown 
that the' loss was occasioned by a peril of 
the sea, and upon the proof it be doubtful 
whether such peril could have been avoided 
by proper skill and diligence, and the loss 
thereby prevented, such doubt is to be re- 
solved in favor of the vessel, for in that 
stage and posture of the case, the law shifts 
the burden of proof to the libellants, who 
must establish the negligence or unskillful- 
ness of the respondents, before they can re- 
cover. But in the case before the court it is 
not admitted that the loss was occasioned 
by a peril of the sea. On the contrary this 
is the question in dispute and the burden 
of proof is upon the respondents, who have 
the affirmative of it. Then if upon the proof 
it be doubtful whether the loss was occasion- 
ed by a peril of the sea, that doubt must be 
resolved in favor of the libellants, for the 
burden is upon the respondents to establish 
that fact. 

As to the question of whether the loss 
arose from the insufficiency of the casks or 
not, the case is not so clear. The master 
testifies that the casks were well stowed and 
dunnaged, with bungs up and bilge free. 
To the same effect is the testimony of Gil- 
man. In one particular, however, there is 
a marked difference in the testimony of these 
two witnesses. The master states that these 
casks, with the others belonging to the libel- 
lants, were stowed on the bottom of the ves- 
sel, one tier deep, on one side of the kelson, 
and then covered with salt in sacks. Gilman 
states that the casks in controversy were 
stowed in the middle tier of three tiers of 
liquor casks; that the top tier was barrels of 
whisky, and that there was no salt upon 
them, but some light boxes of dry goods. It 
is not necessary to conclude that either of 
these witnesses made an intentional mis- 
statement about this matter, but both their 
statements in this respect cannot be true. 
One of them at least must be mistaken-about 
the stowage and position of this part of the 
cargo. But this flat dontradiction in the tes- 
timony of the respondents' witnesses must 
be taken into account in estimating the value 
of their testimony. The observation or mem- 
ory of one of them, and the circumstances do 
not disclose which of them, is much at fault 
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and unreliable. The casks have been brought 
into court. They will hold about thirty gal- 
lons each— are made of oak and hooped "with 
wooden and iron hoops. The witnesses say 
they are French wine casks, or very good 
imitations of them. The stains and rust 
upon the exterior indicate that the casks are 
old, but no particular marks or appearances 
of decay can be seen. One of them is alto- 
gether empty, while in the other there is 
probably ten or twelve gallons. The chine- 
hoop is off one end of the empty barrel and 
a small piece of the chine broken off. From 
all the testimony I conclude that the casks are 
now in the same condition substantially as 
when they came out of the hold of the vessel. 
One witness testified that when the casks were 
placed upon the wharf, the bilge appeared to 
be pressed in, as if it had been subjected to 
a heavy pressure. The casks at this time 
have no such appearance, and I think the 
witness must have been mistaken in this par- 
ticular. 

Francis B. Hoag testifies that he was 
drayman for libellants when the wine arriv- 
ed. That he saw these casks on the wharf 
and refused to take them because in bad 
order. "Both of them appeared to be jam- 
med in the head and the liquor ran out of 
them." On being shown the casks this wit- 
ness pointed out where the leak occurred, 
and in my judgment, the true cause of it. 
The leak was in the chine, and at that end 
of each cask there appears to have be»ai a 
pressure at right angles with the length of 
the cask and parallel to the direction of the 
head and with the staves of the head. 5 his 
pressure is apparent from the preseat shape 
of that end of the empty barrel, as one of 
the staves of the head is drawn endwise 
from its place at least ^, of an inch. This 
is manifest from the position of the brand, 
"M & v., Portland," which I suppose vas 
put on the casks just before they were ship- 
ped. The "M" is upon one stave and the 
**V" upon another. The character *'&" is be- 
tween these letters and was made partly 
upon one stave and party upon the other. 
Now one stave is pushed by the other, so 
that the corresponding pai*ts of the character 
do not meet by at least % of an inch. So 
with the word "Portland." It extends from 
one stave across on to the other, but now the 
letters do not meet by about the same dis- 
tance. The shifting of the staves of the 
head of this cask caused the loss of the wine. 
Of this there can be no little doubt. What 
caused the shifting of the staves, and wheth- 
er the head was of proper material and work- 
manship to support the ordinary handling 
and pressure of such a voyage, may admit 
of difiCerence of opinion. The respondents 
have not shown that there was any secret 
defect or insufficiency about the cask to 
cause this leak. By their receipt they ac- 
knowledged that the cask was in good order 
when they received it. This is no ordinary 
leakage or evaporation such as liquor casks 



are subject to, but substantially a total loss 
from an injury to the cask after delivex-y to 
the vessel. Unless, then, the respondents 
show that this injury or slipping of the 
stave in the head was the necessary or prob- 
able result of the insufficiency of the work- 
manship or material of the cask or some 
part of it, the libellants are entitled to re- 
cover. No such proof has been made. What 
has been said of the empty cask applies also 
to the other one. The injury to it is not near 
so apparent, but of the same character. The 
leak is in the chine, and one of the staves 
of the head has slipped by the other a little.. 
The probability is, that in slinging these 
casks into the hold, they got jammed, or 
that after being stowed they were subjected 
to a pressure from above and near the end, 
which started the staves in the head as has 
been described. As to the value of the wine, 
the only testimony upon that point is that 
of the libellant, Van Schuyver. He says that 
the wine, including freight and primage, cost 
$217 in currency. There must be a decree for 
the libellants for the value of the goods— 
§217~with legal interest since November 8, 
1867, and for costs of suit 
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LIVINGSTON et al. v. BRUCE. 

p. Blatchf. 318.] i 

Circuit Court, N. D. New York. June Term, 
1848. 

Bankkdptct — ^Fraudulent Pkeferbncer — Liex 
OF Judgment. 

1. A judgment was recovered by L. against A., 
which became a lien on real estate of his of 
sufficient value to satisfy the judgment. Sub- 
sequently, A assigned all his property to B., in 
trust for the payment of his debts, preferring L. 
over all other creditors. B. made payments on 
the judgment out of the personal property as- 
signed, and the balance due on it was paid by a 
sale of the real estate on execution. Afterwards 
A. was declared a bankrupt under the act of 
congress of August 19, 1841 (5 Stat. 440), and J., 
having been appointed his assignee, brought an 
action against L. to recover back the money 
paid by B.: Held, that the action could not be 
maintained. 

2. The lien of the judgment wasf saved by the 
proviso in section 2 of the bankrupt act. 

3. Even though the voluntary assignment was 
void under the act, as having been made in con- 
templation of bankruptcy, no fraudulent prefer- 
ence can be predicated upon the payments made 
on the judgment, because the payment of it had 
become matter of legal right according to the act 
itself, the property charged being greater in val- 
ue than the demand. 

4. It makes no difference whether the payments 
were made by the voluntary assignee or by the 
bankrupt, because the rights of the general cred- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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itors and of the judgment creditor are to te ve- 
garded in the same light as if no assignment had 
Seen made. 

Pn error to the district court of the United 
States for the Northern district of New York.] 

On the 24th of December, 1841, [Van Vech- 
ten] Livingston and [Truman K.] Butler, of 
tJtica, recovered a judgment against Adin 
Burdict, of Brookfield, for §1,897 74, which 
became on that day a lien on real estate of the 
debtor of sufficient value to satisfy the judg- 
ment On the 4th of May, 1842, Adin Bur- 
dick made an assignment of all his property 
to Benjamin Burdiek, in trust for the pay- 
ment of his debts, preferring the debt to 
Livingston & Butler over all others. The 
assignee, on the 25th of May, 1842, informed 
Livingston & Butler of the assignment and 
of the preference in favor of their judg- 
ment, and on that day and various other 
days down to the 11th of July, 1842, he paid 
them the sum of $383 02 in all, which was 
applied on the judgment. On the 27th of 
July, 1842, an execution was issued on the 
judgment. Between that time and the 31st 
of October foUoTYing. the assignee paid to 
Livingston & Butler $158 61 more, which 
was also applied on the judgment. On the 
17th of September, 1842, certain creditors 
of Adin Burdick presented their petition to 
the district court, under the general bank- 
rupt act of August 19, 1841 (5 Stat 440), to 
have him declared a bankrupt. On the 9th 
of January, 1843, sufficient real estate was 
sold on the execution to satisfy the balance 
due on the judgment, and on the 5th of 
April, 1843, Adin Burdick was declared a 
bankrupt and [Joseph] Bruce was appoint- 
ed his assignee. In May, 1844, Bruce 
brought an action of assumpsit in the dis- 
trict court against Livingston & Butler, to 
recover the monies paid to them by the vol- 
untary assignee, as having been paid in con- 
templation of the bankruptcy of the assign- 
or and by way of fraudulent preference 
over his other creditors. The plaintifE had 
a verdict, and, after judgment, the defend- 
ants brought the case to this court by writ 
of error. 

Hiram Denio and Willard Crafts, for plain- 
tiffs in error. 

Joshua A. Spencer, for defendant in er- 
ror. 

NELSON, Circuit Justice. It was proved 
on the trial that the real estate on which 
Livingston & Butler's judgment was a lien, 
was of sufficient value to satisfy it The 
demand in question was therefore amply 
secured on the property of the debtor be- 
fore he was declared a bankrupt Such se- 
curity was saved from the bankrupt act 
and from the proceedings under, it, by the 
proviso in the second section of that act. 
The voluntary assignee took the estate under 
the assignment to him, subject to this 
charge. Moreover, aside from the bankrupt 
ael^ the preference given to the judgment 
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and the payments made in pursuance there- 
of were legal and valid. The judgment had 
secured the priority. And, if we assume 
the voluntary assignment to be void and in- 
operative under the act, as having been made 
in contemplation of bankruptcy, the result 
is the same and for precisely the same rea- 
son. There can be no fraudulent preference 
predicated on the several payments made 
upon the judgment, because the payment of 
it had become matter of legal right accord- 
ing to the bankrupt act itself, the property 
charged being greater in value than the de- 
mand. It would be strange to hold the pay- 
ment of a debt by a banki-upt to be a fraud- 
ulent preference within the meaning of the 
act, when it operated to discharge, for the 
benefit of his general creditors, an amount 
of property equal in value to the sum paid. 
It is true that in this case the voluntary as- 
signee, after making payments on the judg- 
ment to the amount of between five and 
six hundred dollars, stopped, and the judg- 
ment creditors caused the balance to be satis- 
fied by a sale of the real estate. But they 
were not bound to await the proceedings un- 
der the bankrupt act These in no way af- 
fected their security. The previous pasTuents 
diminished, by a corresponding amount, the 
charge on the real estate of the bankrupt, 
and if the petitioning creditors, (the sale 
having taken place before the appointment 
of the assignee,) had chosen to bid in the 
property for the benefit of the general credit- 
ors, the amount they would have been 
obliged to pay would have been calculated 
on a deduction of those previous payments. 
The principle which must govern this case 
is well settled in England, In Thompson v. 
Beatson, 1 Bing. 145, payment by a bank- 
rupt of a debt to a creditor, on his giving 
up a lien on a ship and her cargo, was up- 
held, and in Mavor v. Croome, Id. 261, pay- 
ment by a bankrupt of rent due was sus- 
tained, as the landlord had a right of dis- 
tress and of re-entry which were waived by 
the receipt of the rent In Marshall v. Lamb, 
5 Adol. & El. (N. S.) 115, Lord Denman, re- 
ferring to this principle, observed, that if 
the property covered by the mortgage in that 
case had belonged to the bankrupt, the pay- 
ment by him would not have been a fraudu- 
lent preference, because the assignees would 
have had the mortgaged property, and it was 
indifferent to them whether they had the 
property free from the mortgage, (supposing it 
to exceed in value the amount of the mort- 
gage,) or the property subject to the mort- 
gage and the amount of the mortgage money 
in cash. But, the mortgaged property was 
not the bankrupt's, and, for that reason, the 
payment was held to be a fraudulent pref- 
erence within the act Mr. Justice Patteson 
observed, in the same case, that where the 
creditor had a lien on property of the debtor, 
there was no fraudulent preference in pay- 
ing money to discharge it, because the as-, 
signees, to recover the property, must do 
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tlie same. Eden, Eankr. La-w, 263, 266, 290. 

It was said on the argument that the judg- 
ment creditors eould look only to the prop- 
erty charged, and that the payments out 
of the personalty amounted to a fraudulent 
preference. But, it "was a matter of indif- 
ference to the other creditors which fund 
was applied, provided the property charged 
exceeded in value the demand. And, be- 
sides, according to the case of Mavor v. 
Croome, the payments out of the personal 
property did not amount to a fraudulent pref- 
erence, inasmuch as the judgment creditors 
could Issue execution and levy on it at any 
time. The cases hefore referred to and 
the principle upon which they are founded 
assume that the payments have been made 
out of property of the bankrupt other than 
that specifically charged with the debt. 

It can make no difference whether the pay- 
ments be made by the bankrupt himself or 
by his voluntary assignee. The efEeet is the 
same, both as regards the estate of the bank- 
rupt and the general creditors. The assign- 
ment neither prejudiced .the rights of Liv- 
ingston & Butler in respect to the former, 
nor did it give any new rights to the latter. 
Both are to be regarded in the same light as 
if no assignment had been made, and every 
thing done by the voluntary assignee had 
been done by the bankrupt himself. Judg- 
ment reversed. 



LIVINGSTON v. The EXPRESS. See Cases 
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LIVINGSTON V. JEFFERSON. 

[1 Brock. 203; 1 4 Hall, Law J. 78; 4 Hughes, 
606; 11 Myer's Fed. Dee. 721.] 

Circuit Court, D. Virginia. Dec. 5, 1811. 

CouBTs—JuRisi>iCTiojr— Trespass — Lands tvith- 

ODT DlSTKICT. 

1. An action for a trespass committed on lands, 
is a local action, and the United States circuit 
court for the district of Virginia cannot take cog- 
nizance of a trespass committed on lands lying 
within the United States, but beyond the limits 
of the district, although the trespasser be a resi- 
dent of Virginia, 

[Cited in U. S. v. Ames. Case No. 14,441; 

Rundle v. Delaware & R. Canal. Id. 12,139; 

Ex parte Van Aemam, Id. 16,824; Foot v. 

Edwards, Id. 4,908.] 
[Cited in Thayer v. Brooks, 17 Ohio, 493; 

Wooster v. Great Palls Mannf g Co., 39 Me. 

248; Eachus v. Illinois & Michigan Canal, 

17 111. 536; Brown v. Irwin, 47 Kan. 50, 27 

Pae. 184; Texas & P. B. Co. v. Gay, 86 

Tex. 571, 26 S. W. 608.] 

2. The distinction between transitory and local 
actions is, that the former may have accrued any 
where, and those only are considered local where 
the cause of action is necessarily local. 

3. Actions of trespass on lands are classed with 
those actions which demand the possession of 
land, and with actions of waste, which are local: 
whilst actions founded on contracts respecting 

1 [Reported by John "W. Brockenbrough, Esq.] 



lands are transitory, and may be sustained wher- 
ever the defendants are found. 
[Cited in Taylor v. Carpenter, Case No. 13,785.] 

4. Although this distinction is merely technical, 
and Lord Mansfield attempted to abolish it, and 
to establish as the proper rule, the distinction be- 
tween such actions as operate in rem, and such 
as merely sound in damages, (and if his opinion 
had prevailed, the action of trespass on land 
would have been deemed a transitory action,) 
yet the old distinction is too jarmly established to 
be now shaken. 

[Cited in Mehrhof Bros. Brick Manuf'g Co. v, 
Delaware L. & W. R. Co., 51 N. J. Law 
60, 16 Atl. 12.3 

5. The adjudications of English courts, pro- 
nounced since the American Revolution, are not 
of binding authority in the courts of this coun- 
try, but they are entitled to tibe respect which is 
due to the opinions of wise men, who have ma- 
turely considered the case they decide. And 
where a distinction is of ancient date, and the 
attempt to overrule it has itself been overruled 
since the Revolution, such modern adjudication 
can be considered in no other light than as the 
true exposition of the ancient rule. 

6. The jurisdiction of the courts of the United 
States, depends exclusively on the constitution 
and laws of the United States. 

[Cited in U. S. V, Drennen. Case No. 14.992; 
Same v. Ames, Id. 14,441; National Bank 
V. Sebastian Co., Id 10,040; Pierson v. 
Philips, 38 Fed. 838.] 

This was an action of trespass, brought in 
the circuit court of the United States, for the 
district of Virginia, by Edward Livingston, 
a citizen of the state of New York, against 
Thomas Jefferson, a citizen of the state of 
Virginia, and late president of the United 
States, for a trespass alleged to have been 
committed by the defendant whilst he was 
president, in removing him from the batture. 
in the city of New-Orleans, in the then terri- 
tory of Orleans, now the state of Louisiana. 
The suit was commenced in 1810, after the 
expiration of Mr. Jefferson's last term of of- 
fice. 

The declaration contained eight counts. 
The first count charged, that the defendant, 
on the 25th day of January, 1808, at the city 
of New-Orleans, in the district of Orleans, to 
wit, at Richmond, in the county of Henrico, 
and district of Virginia, with force and arms, 
a certain messuage or dwelling-house, and a 
dose or parcel of land thereto adjoining, the 
said close being part of a parcel of land, 
known by the name of the "Batture of the 
Suburb St. Mary," of him, the said Ed- 
ward, then and there being, did break and 
enter, and 200 spades, (and various other 
tools, planks, rails, nails, &e., specifying the 
number and -kind,) of the proper goods and 
chattels of the said plaintiff, of the value of 
ten thousand dollars, then and there being 
found, did break, cut in pieces, and utterly 
destroy, and 200,000 cart loads of earth, (sana 
and day,) of the soil of the said close, with 
spades, &c., did dig and raise, the said soil 
so dug and raised being of the value of $50,- 
000, and with carts, &c., did carry away and 
convert to his own use, by which digging, the 
soil of the said dose was greatly injured, and 
the said plaintiff wholly lost the said parcel 
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thereof so dug and raised, &c. All tlie other 
counts laid the venue in the same way, "at 
the city of New-Orleans, &c., to wit, at Rich- 
mond, &c., &e." The second count charged 
the defendant with the forcible breaking and 
entry of the said dose, and the putting out, 
expelling, and removing the said plaintifE 
from the possession and occupation thereof, 
from the said 25th of January, till the serving 
out the writ in this suit, and with digging and 
carrying away the earth, &c., during that 
tune, whereby the plaintifE not only lost the 
said soil, hut the close was greatly injured, 
and the plaintiff Tvas prevented from making 
and constructing divers canals, embankments, 
and improvements, &c., and from receiving the 
rents and profits thereof, &c. The third count 
charged him with entering on the close called 
Livingston's canal, driving off his workmen 
and sei-vants, and interrupting their work, 
during the said period, whereby the work 
being unfinished, the river Mississippi rose, 
canied away the materials, and destroyed, 
and filled up the said canal, &c. The fourth 
count charged him with entering on the north- 
era part of the said batture, and driving off 
his, the plaintiff's, workmen and servants, en- 
gaged in making a levie, embankment, or 
dyke, to restrain the annual inundation of 
the river Mississippi, and inteiTupting their 
work during the said period, during which the 
river rose, destroyed the levie, &c., and Inun- 
dated the close, &o. The fifth count is the 
same with the first, except that the charge is 
that the defendant, "with his servants" did 
enter, &c. The sixth, seventh, and eighth 
counts, are the same with the second, third, 
and fourth, with the same exception. 

The defendant demurred to the second, 
fifth, sixth, seventh, and eighth counts. He 
also pleaded the general issue, and four sev- 
eral pleas of justification. He justified the act 
as being done under a law of congress, 
and in his character of president of the Unit- 
ed States, without malice. It is imnecessary 
to say more of these pleadings, since the ques- 
tion before the court turned on the third plea, 
which was a plea to the jurisdiction of the 
court That plea was as follows: "And the 
said defendant in his proper person, comes 
and defends the force and injury, and saith 
that the messuage, or dwellhig-house, and 
close or parcel of land, being a part of a 
parcel of land known by the name of the 'Bat- 
ture of the Suburb St. Mary,* in the first 
and fifth counts of the plaintiff's declaration 
^ mentioned, and the several closes in the sec- 
ond, third, fourth, sixth, seventh, and eighth 
counts of the plaintiff's declaration mention- 
ed, for the supposed breaking and entering 
of which said messuage, or dwelling-house, 
and closes, the said action is brought, are 
not situate, lying, and being within the Vir- 
ginia distiict, or within the jurisdiction of this 
court, but are situate, lying and being in the 
territory of the United States of America, 
called the 'Ten-itoiy of Orleans,' in which 
said territory there was, at the time of the 
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said supposed trespasses, and long before, and 
at the time of the institution of the plaintiff's 
said action, and yet is, a court of competent 
jurisdiction to try and decide upon all pleas 
of trespass, and all causes of action arishag 
withui the said territory, wherefore since the 
house and lands in the declaration mentioned 
are not within the Virginia district, and the 
jurisdiction of this court, but in the said terri- 
tory, the defendant prays judgment, if the 
court here will, or ought to have further con- 
usance of the plea aforesaid, &c." To this 
plea the plaintiff replied, that ever since his 
cause of action, against the said defendant, 
accrued, "the said defendant has resided with- 
out the jurisdiction of the courts of the terri- 
tory of Orleans aforesaid, to wit, within the 
disti'iet of Virginia, and within the jurisdic- 
tion of this court, where he now resides, by 
reason whereof he is not amenable- to the ju- 
risdiction of the courts of the territory of 
Orleans aforesaid, for the trespasses in the 
declaration set forth, wherefore he prays judg- 
ment, &c." To this replication the defendant 
demurred generally, and the plaintiff joined 
in demurrer. 

Mr, Wickham, for plaintiff. 

Hay, Wirt & Tazewell, for defendant 

Before MABSHALL, Circuit Justice, and 
TYLER, District Judge. 

2[TYLER, District Judge.3 This case, al- 
though so ably and elaborately argued on 
both sides, affords but a single question; and 
that may be drawn within a narrow compass; 
and while I freely acknowledge how much I 
was pleased with the ingenuity and doquenee 
of the plaintiff's counsel, I cannot do so much 
injustice to plain truth, as to say, that any 
conviction was wrought on my mind, of the 
soundness of the arguments they exhibited in 
a legal acceptation. It is the happy talent 
of some professional gentiemen, and particu- 
larly of the plaintiff's counsel, often to make 
"the worse appear the better cause;" but it is 
the duty of the judge to guard against the ef- 
fects intended to be produced, by selecting 
those arguments and principles from the mass 
afforded as will enable him to give such an 
opinion at least, as may satisfy himself, if 
not others. These arguments and this elo- 
quence, however, have been met by an Her- 
culean strength of forensic ability, which, I 
take pride in saying, sheds lustre over the 
bar of Virginia. 

[But to proceed in the examination of the 
point before us; and that is, to inquire, wheth- 
er this court has jurisdiction over this cause? 
And how ifc comes to be made a question at 
this day, I confess myself entirely at a loss 
to say; but as it is made, we must determine 
it By the common law, which was adopted 
by an act of convention of this state, so far 

2 [From 4 Hall, Law J. 7S.] 

3 This was the elder John Tyler, father of the 
president. 
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as it applied to our constitution, then formed, 
this point has bean settled uninten-uptedly 
for centuries past, and recognized by uniform 
opinion and decisions, both in England and 
America. It is true, the great luminary of 
the judicial department of Great Britain, did 
make an effort to shake the principle they 
had established; but the judges in that coun- 
try would not suffer it to be unsettled, it hav- 
ing been so long acknowledged as the indubit- 
able law of the land. Nor was it for them— 
nor is it for us, to be over scrupulous in in- 
quiring for the reasons on which the opinion 
was originally given, why an action of tres- 
pass should be deemed a local action. Time 
may have cast a shade over the reasons of 
many maxims and principles; and yet they 
are principles and maxims mucii to be respect- 
ed. But to me, some appear to be evident; 
for instance, in this action, the title and 
bounds of land may come in question; and 
who so proper to decide on them as one's 
neighbors, who are so much better acquainted 
with each other's lines, and everything else 
which may lead to a fair 'decision? In an 
action of this kind, it may be necessary to di- 
rect a suivey and lay down the pretensions of 
both parties; for, the defendant has a right to 
show in himself, a better title, and defend 
himself on that title. He calls .for a direction 
from the court for this pui-pose, and if it goes 
at all, it must go to an officer to carry his 
posse to remove force, if any should be of- 
fered. And suppose the sherifE and jury 
should deny the power of the court, could they 
be coerced? And is not this an undeniable 
proof of the want of jurisdiction; since, al- 
though we should sustain the cause in court, 
by a sort of violence against principle, we 
should not be able to complete what we be- 
gun? The law never sanctions a vain thing. 
How vain, therefore, to begin what we can- 
not end! Is not this enough to show the lo- 
cality of the action, and the consequent want 
of jurisdiction? 

[I shall not attempt to travel up to the time, 
when both real and personal actions were 
local. This has been sufficiently done — 
though perhaps not necessary—by gentlemen 
at the bar, nor shall I inquire when the dis- 
tinction took place between local and transi- 
tory actions. It is enough to say, that, not- 
withstanding this distinction, the action for 
trespass, quare elausum fregit, still remained 
local, and is so held to this day. The jury of 
the vicinage was, and still is, a valuable 
privilege in both cases. May it not be true, 
that when Great Britain had emancipated 
herself from her insulated state, figuratively 
speaking, by spreading her canvas, and carry- 
ing her commerce over every clime and every 
region, this change, this distinction soon fol- 
lowed after it, so as to give greater energy 
to the transactions between man and man; 
therefore, by a fiction in law, suffer a transi- 
tory action to be maintained anywhere and 
everywhere, in which a contract could be 
made. But somehow or other the court must 



[15 Fed. Cas. page 662] 

have jurisdiction of every cause it attempts 
to sustain; and I can conceive no better 
scheme than that which is pui-sued, of giving 
the court jui-isdiction by a fiction in transi- 
tory actions in this way; that a contract for 
instance was entered into in New Orleans, 
to wit, in the city of Richmond, between the 
parties, (not traversable but in case of juris- 
diction,) from which city or the county in 
which the city is, the jury must come. I say 
must be supposed to come, notwithstanding 
the act of assembly which requires the by- 
standers to be summoned, for they are of the 
county or vicarage; and this act saves the 
necessity of venire facias in every case. The 
venire thei'efore is indispensable in my opin- 
ion to show jurisdiction. 

[Again, I well recollect a ease of waste 
brought in the Petersburg district court, 
when the county of Greensville was supposed 
to make one which composed that district. 
The cause went on to trial and- a verdict 
passed for the plaintiff, without its being ob- 
served that Greensville belonged to Bruns- 
wick district; but at length the defendant's 
counsel found it out, and moved in arrest of 
judgment; but the verdict was sustained; 
an appeal -was taken, and the high court of 
appeals reversed the judgment, because, it 
being a local action, it ought to have been 
instituted in the district where the trespass 
was committed over Avhich that court alone 
had jurisdiction— notwithstanding a verdict 
had passed upon the general issue, and it 
often has been determined that no consent 
of the parties by their pleadings could prove 
jurisdiction. Various are the causes which 
have been determined in this country, in 
support of the doctrine laid down in this 
cause, and not one to the contrary, I venture 
to affirm can be adverted to. Why then at- 
tempt to alter this settled principle? Has 
any statute been passed in this country, that 
in the slightest manner disturbs the uniform 
decisions? The case I have refen-ed to was 
between Gall and Thweatt; and I own is a 
strong one, as the place wasted and recovered 
was to have been delivered up, and the court 
had no power to enforce the judgment. But 
I have given reasons enough to show how 
inadequate would be the power of this court 
to carry on the cause before us and enforce 
the judgment It seems clear then, that 
where title of land is in question, the ac- 
tion must be local, notwithstanding what 
may be and has been said of a contract to 
convey land; I well know there is a legal and 
moral obligation on every man to perform 
what he contracts to perform, and this 
among others, is a reason why an action per- 
sonal should follow a person wherever he 
might be found, and there rise in judgment 
against him. 

[Upon the gi'ound taken, so far then, the 
action cannot be maintained in this court; 
but the ingenious counsel, never at a loss 
for argument and new matter, has resorted 
to what he calls the general, the universal 
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law. Now, I want to see this undefined law, 
before I can sustain a principle under it. 
I suppose wliat is meant by the general or 
universal law is the law of nature and na- 
tions—and who yet has been able to find 
where the law of nature has defined what a 
civil action is, or directed the mode of pro- 
ceeding in it, or in what court it should be 
brought. These are high-sounding words in- 
deed, but they only serve to round a period 
and fill up a vacuum in the argument. This 
is something like the last resort of kings, 
when everything else fails; for, I know of no 
other actions in that quarter, but such as 
flow from that soiu:ce. Neither do I know of 
any law that can change the locality of a 
man's land in New Orleans, to the city of 
Richmond. This mighty engine, therefore, 
fails; this undefined law as to the case before 
us, ceases to be anything more than empty 
sound. But I will suppose for the sake of 
argument, that we now were proceeding with 
the trial of the cause, and the witnesses with 
the survey and plat were before us, which 
would show the trespass, if one had been 
committed, to have been committed in the 
territory of New Orleans; what could the 
court do but send the cause out of doors? 
For, take notice, there is no fiction in a 
local action. Here the venire is laid in Hen- 
rico, the evidence would come from a dis- 
tant territorial government, and would not 
agree without allegations in the declaration; 
and here would end the struggle. Indeed, 
taking the premises which I have laid down, 
to be true, which cannot well be denied, and 
the question resolves itself into a self-evident 
proposition. But there would be a failure of 
Justice, imless we sustain this action, and 
to avoid this evil, we must enact a law; for, 
I know of no other way of answering the 
plaintifE's design; but this I cannot consent 
to do: neither can I fly in the face of my 
own decisions, until better taught. But there 
is no failmre of justice; there is a court of 
competent power to try the cause, if an ac- 
tual trespass nas been committed; and there 
ought the suit to have been brought against 
the real trespasser. I own there may be 
eases where a man might so manage his mat- 
ters as to run through another's ground, 
and to lay waste his enclosures, and even 
pull down his fences, and then flee from jus- 
tice, like another criminal, and thus get out 
of the reach of the law; which is not un- 
common. There are cases that no law can 
well provide against, and they may be con- 
sidered as partial evils, and exceptions to a 
good general rule. I am too unwell to fol- 
low and pay respect to all the arguments 
which have been advanced in support of the 
jurisdiction of this court over the case be- 
fore us— and therefore must conclude by giv- 
ing my decided opinion in favor of the plea 
to the jurisdiction. The cause must therefore 
•go out of court] 4 
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MARSHALL, Circuit Ju^ice. The sole 
question now to be decided is this— Can this 
court take cognizance of a trespass commit- 
ted on lands lying within the United States, 
and without the district of Virginia, in a case 
where the trespasser is a resident of, and 
is found within the district? I concur with 
my brother judge in the opinion that It can- 
not. I regret that the inconvenience to which 
delay might expose at least one of the par- 
ties, together with the situation of the court, 
prevent me from bestowing on this question 
that deliberate consideration which the very 
able discussion it has received from the bar 
would seem to require— but I have pm-posely 
avoided any investigation of the subject pre- 
vious to the argument, and must now be 
content with a brief statement of the opin- 
ion I have formed, and a sketch of the 
course of reasoning which has led to it. 
The doctrine of actions local and transitory 
has been traced up to its origin in the com- 
mon law— and, as has been truly stated on 
both sides, it appears that originally all ac- 
tions were local. That is, that according to 
the principles of the common law, every fact 
must be tried by a juiy of the vicinage. 
The plain consequence of this principle is, 
that those courts only could take jurisdiction 
of a ease, who were capable of directing such 
a jury as must try the material facts on 
which their judgment would depend. The 
jurisdiction of the courts therefore necessari- 
ly becomes local with respect to every species 
of action. But the superior courts of England 
having power to direct a jury to every part 
of the kingdom, their jurisdiction could be 
resti-ained by this principle only to cases aris- 
ing on transactions which occurred within 
the realm. Being able to direct a jury ei- 
ther to Surrey or Middlesex, the necessity of 
averring in the declaration, that the cause 
of action arose in either county, could not be 
produced in order to give the court jurisdic- 
tion, but to furnish a venure. For the pur- 
pose of jurisdiction, it would unquestionably 
be sufficient, to aver that the transaction 
took place within the realm. This however 
being not a statutory regulation, but a prin- 
ciple of unwritten law, which is really hu- 
man reason applied by courts, not capricious- 
ly, but in a regular train of decisions, to 
human affairs, according to the circumstan- 
ces of the nation, the necessity of the times, 
and the general state of things, was thought 
susceptible of modification— and judges have 
modified it. They have not changed the old 
principle as to form. It is still necessary to 
give a venue; and where the contract ex- 
hibits on its face, evidence of the place 
where it was made, the party is at liberty 
to aver that such place lies in any county 
in England. This is known to be a fiction. 
Like an ejectment, it is the creature of the 
court, and is moulded to the purposes of 
justice, according to the view which its 
inventors have taken of its capacity to effect 
those purposes. It is however, of undeniable 
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extent. It has not absolutely prostrated all 
distinctions of place, but has certain limits 
prescribed to it, founded In reasoning satis- 
factory to those who have gradually fixed 
these limits. It may well be doubted, 
whether at this day, they are to be changed 
by a Judge not perfectly satisfied with their 
extent. This fiction is so far protected by 
its inventors, that the averment is not trav- 
ersable for the purpose of defeating an ac- 
tion it was invented to sustain; but it is 
traversable whenever such traverse may be 
essential to the merits of the cause. It is 
always traversable for the purpose of con- 
testing a jurisdiction not intended to be pro- 
tected by the fiction. 

In the ease at bar, it is traversed for that 
purpose, and the question is, whether this 
be a ease in which such traverse is sustain- 
able; or, in other words, whether courts have 
so far extended their fiction as, by its aid, to 
take cognizance of trespasses on lands not 
lying within those limits which boimd their 
process. They have, without legislative aid, 
applied this fiction to all personal torts, and 
to all contracts wherever executed. To this 
general rule, contracts respecting lands form 
no exception. It is admitted, that on a con- 
ti-aet respecting lands, an action is sustain- 
able wherever the defendant may be found: 
yet, in such a ease, every difficulty may oc- 
cur which presents itself in an action of tres- 
pass. An investigation of title may become 
necessary. A question of boundary may 
arise, and a survey may be essential to the 
full merits of the cause: yet these difficul- 
ties have not prevailed against the jurisdic- 
tion of the court-. They have been counter- 
vailed, and more than countervailed by the 
opposing consideration, that if the action be 
disallowed, the injured party may have a 
clear right without a remedy in a case where 
the person who has done the wrong, and who 
ought to malie. the compensation, is within 
the power of the court. That this considera- 
tion should lose its influence, where the ac- 
tion pursues a thing not within the reach of 
the court, is of inevitable necessity; but for 
the loss of its influence where the remedy 
is against the person and can be afforded by 
the court, I have not yet discerned a reason, 
other than a technical one, which can satisfy 
my judgment If, however, this technical 
distinction be firmly established, if all other 
judges respect it, I cannot venture to disre- 
gard It 

The distinction taken Is, that actions are 
deemed transitory, where transactions on 
which they are founded, might have taken 
place anywhere; but are local where their 
cause is in Its natfure necessarily local. If 
this distmetion be established; if judges 
have determined to carry their innovation on 
the old rule, no further; if, for a long course 
of time, under circumstances which have not 
changed, they have determined this to be 
the limit of their fiction, it would require 
a hardihood which I do not possess, to pass 
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this limit This distinction has been repeat- 
edly taken in the books, and recognized by 
the best elementary writers, especially Judge 
Blackstone, from whose authority no man 
will lightly dissent 3 Bl, Comm. 294. See, 
also, Mr. Chitty's note (4) in his edition of 
Blackstone (volume 2, 233). He expressly 
classes an action for a trespass on lands 
with those actions which demand their pos- 
session, and which are local, and makes only 
those actions transitory, which are brought 
on occurrences that might happen in any 
place. From the cases which support this 
distinction, no exception, I believe, Is to be 
found among those that have been decided in 
court on solemn argument One of the 
greatest judges who ever sat on any bench, 
and who has done more than any other to re- 
move those technical impediments which 
grew out of a different state of society, and 
too long continued to obstruct the course of 
substantial justice, was so struck with the 
weakness of the distinction, between taking 
jurisdiction in cases of contract respecting 
lands, and of torts committed on the same 
lands, that he attempted to abolish it In 
the case of Mostyn v. Fabrigas, 1 Cowp. 166, 
Lord Mansfield stated the true distinction be- 
tween proceedings which are in rem, in which 
the effect of a judgment cannot be had, un- 
less the thing lie within the reach of the 
court, and proceedings against the person 
where damages only are demanded. But 
this opinion was given in an action for a per- 
sonal wrong which is admitted to be transi- 
tory. It has not therefore, the authority to 
which it would be entitled, had this distinc- 
tion been laid down in an action deemed lo- 
cal. It may be termed an obiter dictum. 
He recites in that opinion, two cases decided 
by himself, in which an action was sustained 
for trespass on lands lying in the foreign do- 
minions of his Britannic majesty; but both 
those decisions were at nisi prius. And 
though the overbearing Influence of Lord 
Mansfleld might have sustained them on a 
motion for a new trial, that motion never 
was made, and the principle did not obtain 
the sanction of the court In a subsequent 
case,— (Doulson v. Matthews (1792) 4 Durn. 
& E., 4 Tei-m R. 503),— these decisions are 
expressly referred to and overruled, and the 
old distinction is alfirmed. 

It has been said that the decisions of Brit- 
ish courts, made since the Revolution, are 
n9t authority in this country. I admit it— 
but they are entitled to that respect which is 
due to the opinions of wise men, who have 
maturely studied the subject they decide. 
'Had the regular course of decisions previous 
to the Revolution, been against the distinc- 
tion now asserted, and had the old rule been 
overthrown by adjudications made subse- 
quent to -that event this court might have 
felt itself bound to disregard them; but where 
the ancient date has been long preserved, 
and a modern attempt to overrule it, has 
itself been overruled since the Revolution, I 
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■consider the last adjudication in no otlier 
light than as the true declaration of the an- 
cient rule. 

According to the common law of England 
then, the distinction taken by the defend- 
ant's counsel, between actions local and tran- 
sitory, is the true distinction, and an action 
of quare clansum f regit, is a local action, e 
This common law has been adopted by the 
legislature of Virginia. Had it not been 
adopted, I should have thought it in force. 
When our ancestors migrated to America, 
they brought with them the common law of 
their native country, so far as it was applica- 
ble to their new situation; and I do not con- 
■ceive that the Revolution would, in any de- 
gree, have changed the relations of man to 
man, or the law which regulated those rela- 
tions. In breaking our political connection 
with the parent state, we did not break our 
■connection with each other. It remained 
subsequent to the ancient rules, until those 
rules should be changed by the competent 
a.uthority. But it has been said, that this 
rule of the common law is impliedly changed 
by the act of assembly, which directs that a 
jury shall be summoned from the bystanders. 
Were I to discuss the effect of this act in the 
courts of the state, the inquiry, whether the 
fiction already noticed was not equivalent to 
it in giving jurisdiction, would present it- 
self. There are also other regulations, as, 
that the jurors should be citizens, which 
would deserve to be taken into view. But 
I pass over these considei-ations, because I 
am decidedly of opinion, that the jurisdiction 
of the courts of the United States depends, 
exclusively, on the constitution and laws of 
the United States. 

In considering the jurisdiction of the cir- 
cuit courts, as defined in the judicial act [1 
Stat 73], and in the constitution which that 
act carries into execution, it is worthy of 
observation, that the jurisdiction of the court 
depends on the character of the parties, and 
that only the p^urt of that district in which 
the defendant resides, or is found, can take 
jurisdiction of the cause. In a court so con- 
stituted, the argument drawn from the total 
failure of justice, should a trespasser be de- 
clared to be only amenable to the court of 
that district in which the land lies, and in 
which he will never be found, appeared to 
me to be entitled to peculiar weight. But 
according to the course of the common law, 
the process of the court must be executed in 
order to give it the right to try the cause, 

In the state courts of Yirginia all actions of 
debt for rent in arrear, all actions on the case for 
the use and occupation of lands and tenements, 
all actions of trespass quare clausum fregit, and 
all actions of waste, may now be prosecuted in 
the county or corporation in which the defendant 
may reside or be found, in like manner as tran- 
sitory actions may be prosecuted therein. 1 Eev. 
Code 1819, p. 450, § 14. See the opinion of 
Green, J., in Payne v. Britton's Es're. 6 Rand. 
[Va.] 105, where the extent of the abolition of 
the old distinction between local and transitory 
actions effected by this act is discussed. 



and consequently the same defect of justice 
might occur. Other judges have felt the 
weight of this argument, and have struggled 
ineffectually against the distinction, which 
produces the inconvenience of a clear right 
without a remedy. I must submit to it. The 
law upon the demurrer is in favor of the de- 
fendant. 
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LIVINGSTON V. The JEWESS. 

LOOKWOOD V. SAME. 

[1 Ben. 19 (note).] 

District Court, S. D. New York. Dec, 1834. 

Practice in Adsiirai-tt — Stipulations — Re- Ar- 
rest OP Vessei« 

[A vessel arrested upon attachment was re- 
leased upon stipulations entered into by S. .The 
next day she was re-arrested by other parties 
claiming liens, and was subsequently sold, and the 
proceeds therefrom brought into court. Upon mo- 
tion by S. to be relieved from the stipulations it 
was Jicld, that the purpose for which the stipula- 
tions were given, — i. e. to enable the vessel to be 
employed in her appropriate business, having 
failed through the subsequent process of the 
court, and without fault of S.; that, therefore, 
the motion to relieve should be allowed.] 

[Cited in The Empire. Case No. 4,472; U. S. 
V. Mackoy, Id. 15,696.] 

[These were libels by Herman T. Living- 
ston against the steamship Jewess, and by 
John L. Lockwood against the same.] 

These were motions in behalf of a stipu- 
lator to be discharged from his undertak- 
ings. The vessel was arrested on process of 
attachment in each suit, and thereupon Mr. 
Sands, the petitioner, entered into stipula- 
tions in each case for costs, and also to 
satisfy the final decree, and the vessel was 
accordingly discharged from arrest in the 
causes. On the next day, August 10, the 
vessel was again attached under process is-r 
sued in behalf of seamen. She remained in 
custody under that process, and numerous 
others issued in behalf of material men, un- 
til she was sold by consent of all parties 
(since these motions), and the proceeds 
brought into court, the rights of all parties 
to remain unaffected by such sale. The stip- 
ulator now moves to be exonerated from its 
undertakings, and that the stipulations be 
vacated by order of the court. 

Mr. Betts and Mr. Burrill, for the applica- 
tion. 

HELD BY THE COURT (BETTS, District 
Judge): That though a stipulation to re- 
spond to the final decree be given on the dis- 
charge of property from arrest, still the res 
is not regarded as discharged from the ju- 
risdiction of the court, so as not to be re- 
claimable on the same process, if the equities 
and rights of the parties demand it. And 
accordingly the court will order additional 
sureties to the stipulation, or re-arrest the 
property to satisfy the lien upon it, upon 
proof that the libellant is like to be preju- 
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diced by leaving it on the bail substituted 
in its place. But tliere is not equal equity 
in fayor of tlie stipulator to autborize Ms 
discbarge from bis undertaking, on restoring 
the property to the custody of the court. 
And it is clear, upon the principles of the 
admiralty practice, that the stipulator can- 
not do this at his option (Lane v. Townsend 
[Case No. 8,054]), nor can it be done by 
order of the court, merely at the instance 
of the stipulator and for his relief. He is 
regarded as voluntarily having made a con- 
ventional undertaking with the libellant 
"Which, in the ordinary course of an admiral- 
ty action, concludes him from its concep- 
tion to its completion. 

But that another element of equity has 
been mingled with this case by the re-arrest 
of the property; that the object for which 
the stipulations were given, viz., that of al- 
lowing the ship to be employed in her ap- 
propriate business, was frustrated by the act 
of the law, in no way promoted or concurred 
in by the stipulator; that the claimant was 
deprived by act of law of the benefit of the 
discharge, and that deprivation was so near- 
ly concomitant with the discharge itself, as 
equitably to operate as a revocation of it, 
particularly in respect to a mere surety. 

That if the stipulator, immediately upon 
the seizure of the vessel ^n August 10, had, 
upon that fact, applied to the court to re- 
scind his stipulation, the application must 
have been granted from the manifest justice 
of not fastening on him, as surety, an obli- 
gation, when the purposes for which it was 
entered into had been intercepted and defeat- 
ed hj act of law, and when no legal or 
equitable right of the libellants against the 
vessel would be changed or diminished by 
such discharge- 
That as those rights and equities remained 
in the same position when the petition was 
presented, the surety should not lose his 
claim to relief because he omitted to ask 
it at the earliest day. 

The order therefore is, that the petitioner 
be exonerated on paying the costs of this 
application. 

[In 1 Ben. 21, this case is published as a note 
to The Empire, Case No. 4,472J 
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LIVINGSTON et al. v. JONES et al. 

[1 Fish. Pat Cas. 521; i 2 Pittsb. . Re_p. 68; 

18 Leg. Int. 293; Merw. Pat. Inv. 658; 7 

Pittsb. Leg. J. 169.] 

Circuit Court, "W. D. Pennsylvania. Nov. 17, 
1859. 

Patests— AnjiissiON of ORiGiNAtiTr A^^D Valid- 
ity — Pl/EADISG. 

1. A party using contrivances to supplant an- 
other in the use of a patent, by obtaining the as- 
signment of the extended term thereof, and by his 
answer and his cross-bill, admitting under oath 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



the validity of the patent, claiming the ownership 
of the extended patent, and praying an injunction 
against the complainant, must be regarded as ad- 
mitting the originality and value of the patent, 
although he subsequently amends his answer 
and denies both. 

2. It is not enough, to defeat the originality of 
an invention, that prior contrivtiuces are produced 
which might, by a little change, have been made 
into the patented contrivance, though not so in- 
tended by the maker. 

[Cited in Cook v, Ernest, Case No. 3,155; 
Pennsylvania R. Co. v. Locomotive Engine & 
Safety Truck Co., 110 U. S. 494, 4 Sup. Ct. 
222.] 

3. The originality and value of the Sherwood 
patent for Janus, or double-faced, door-locks, in- 
vestigated and established. 

This was a bill in equity [by Laureston R. 
Livingston, TV. B. Copeland, James K. ilore- 
head, and others against J. Hervey Jones, 
Alexander M. Wallingford, and others] to 
restrain the infringement of letters patent 
[No. 2,886], granted to John P. Sherwood, 
December 14, 1842; reissued October 7, 1856 
[No. 401], and extended for seven years from 
December 14, 1856, and assigned to complain- 
ants. The claims of the reissued and extended 
patent were as follows: "I claim making the 
cases of door-locks and latches double-faced, 
or so finished that either side may be used for 
the outside, in order that the same lock or 
cased fastening may answer for a right or 
left-hand door, substantially as described. I 
also claim the peculiar construction and 
double-action (upon an inclined and horizontal 
track or way) of the locking-car, B, as here- 
inbefore described, and the combination of 
the locking-ear, B, and safety-cars, GG 2, 
with one another, and with the connecting or 
vibrating bar and bolt. A, as within described, 
so as to fasten the bolt, 0, securely, and pre- 
vent its being picked. I also claim so con- 
sti-ucting the bolt as hereinbefore described, 
that by simply turning it over in the lock- 
case, it is adapted to a right or left-hand 
door." 

2 [The history and merits of the invention 
in question, were essentially thus: Till with- 
in a few years past most of the door-locks 
used in this country, were imported from 
England. It was an important object, there- 
fore, to discover or invent some plan by which 
this article could be made more cheaply and 
better than the imported, notwithstanding 
the higher price of labor here. Such an in- 
ventor, who, by bringing his invention into 
market, could expel the foreign article, would 
evidently be a public benefactor, the article 
of door-locks being one of immense consump- 
tion in this country. This object was in part 
effected by making the locks of cast-iron r 
but a difficulty in the way of these cheaper 
productions was found in the fact that door- 
locks had to be made right and left, and a 
lock made for a right-hand door would hav& 
to be turned upside down in order to be used 
on a left-hand door, and vice versa. It be- 
came, therefore, a very important object to- 

2 [From 18 Leg. Int 293.] 
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those who manufactured, and to those who 
dealt in this article, that this difficulty of 
right and left hand locks should be some 
how obviated, and that every lock might be 
equally capable of use on right or left hand 
doors. 

[An American, named Sherwood— under 
whom the complainants claimed— was the 
first to invent a mode of effecting this ob- 
ject, and soon succeeded in establishing a 
manufacture at once cheaper and better than 
the imported. His patent was for "a new and 
useful improvement in door-locks." The sched- 
ule stated that every part of the lock might be 
made of east-iron as the cheapest material, 
but did not claim this as the patentee's dis- 
covery. "What I claim as my invention," is 
Sherwood's language, "Is making the case 
of door-locks and latches double-faced, or so 
finished that either side may be used for the 
outside, in order that the same lock may an- 
swer for a right or left hand door." 

[The defence set up to the bill was want of 
originality in the invention; and great num- 
bers of locks were brought into court, many 
of them old and rusty things, which un- 
doubtedly were cased on both sides. Three 
were specially relied on; one from the cus- 
tom house, one from the city hospital, and 
one from the gate of St. Mark's Church. 
Several manufactux'ers of more or less repu- 
tation, who were offered as experts, testified 
that in their opinion these were not essential- 
ly different in principle from Mr. Sherwood's 
lock. But the defendants did not show either 
that any one of these locks had been made 
with an intention to obviate the difficulty of 
having right and left hand locks, or that prac- 
tically any one of them had ever, in a single 
instance, been so used, or that any person, 
before Sherwood, in seeing any one ot them, 
had conceived the possibility of thus applying 
them. 

[The custom house lock was, in fact, from 
an open out-door gate. Its inside was cover- 
ed tight in order to preserve the works of the 
lock from the weather and from rust— a device 
necessary in all out-door locks. It was not 
well suited for a Janus-faced lock, and was 
finished on one side only. It was a left-hand 
lock, and not a door-lock properly speaking, 
at all. The lock taken from the city hospital 
gate was a dead-lock; a right-hand lock. 
By putting it wrong side out, and making 
some alterations, it might have been convert- 
ed into a left-hand dead-lock. The same was 
to be said of the gate-lock of St Mark's 
Church, and of all the others. The mechanic 
who made the custom house lock in 1840, 
swore that it was intended and finished only 
as a left-hand lock; that he never thought 
of a Janus-faced lock, and never manufactur- 
ed one; but had different patterns for right 
and for left hand locks. And yet undoubt- 
edly to the eye of high inventive genius, the 
finished production of Sherwood was visible 
in nearly every one of these rude productions. 
It required but the "vital spark," to kindle 



the train, and to convert, in an instant, the 
manufacture designed for one pui-pose, into 
an object applicable to quite another. Sher- 
wood had no other merit than to have seen, 
in an instant, that which others had discover- 
ed without being in the least aware of it.] 2 

Shaler & Co., Eakewell & Gushing, and 
B. M. Stanton, for complainants. 

Stowe & Hampton, G. P. Hamilton, and 
Geo. Gifford, for defendants. 

GBIER, Circuit Justice. The parties to this 
bill are two manufacturing firms, in the city 
of Pittsburg. They are both engaged in the 
manufacture of door-locks. The complain- 
ants claim to be the owners of a patent, 
granted to John P. Sherwood, for an improve- 
ment in door-locks, issued, originally, on De- 
cember 14, 1842, and afterward extended for 
seven years, from December 14, 1856. 

The bill charges the respondents with in- 
fringing this patent. The respondents' first 
answer admitted the use of the patented in- 
vention, but claimed that they are the true 
owners of the extended patent, and by a 
cross-bill, they prayed that complainants 
might be enjoined from using the invention. 
After the t^timony had been taken on both 
sides, upon this issue involving the title to 
the patent, the respondents discovering that 
they must necessarily be defeated, obtained 
leave from the court to withdraw the answer 
and cross-bill which admitted the validity of 
the Sherwood patent, and to fiUie another an- 
swer denying its originality and validity. 

This being the only question in the case, it 
is unnecessary to notice further the history 
of the patent, its renewals and assignments. 
Till within a few years past, most of the 
door-locks used in this country were imported 
from England. It was an important object, 
therefore, to discover or invent some plan by 
which this article could be made cheaper and 
better than the imported, notwithstanding the 
higher price of labor here. Such an inventor 
who, by bringing his invention into market, 
could expel the foreign article, would evident- 
ly be a public benefactor; the article of door- 
locks being one of immense consumption in 
this country. This object was in part ef- 
fected by making the locks of cast-iron. But 
another difficulty, in the way of their cheap 
production, was found in the fact that door- 
locks had to be made right and left, and a 
lock made for a right-hand door would have 
to be turned upside down in order to be used 
on a left-hand door, and vice versa. It be- 
came, therefore, a very important object to 
those who manufactured and to those who 
dealt in this article, that this difilculty of 
right and left-hand locks should be somehow 
obviated, and that every lock might be equal- 
ly capable of use on right or left-hand doors. 

Sherwood was the fii-st to invent a mode 
of effecting this object, but, as it required 
the expenditure of a large capital and much 

2 [From 18 Leg. Int. 293.] 
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enterprise, to make and establish in tlie mar- 
ket, a new manufacture of this kind, the in- 
yention was not put into successful operation. 
The inventor had not the capital necessary, 
and failed to persuade others who had, to 
embark in the speculation. The complain- 
ants having embarked in the manufacture of 
door-locks, and propei'ly appreciating thevalue 
of Sherwood's invention, sought out the in- 
ventor and purchased his patent, and have 
^now succeeded in establishing a manufac- 
ture both cheaper and better than that im- 
ported. 

There is no better evidence of the value of 
this invention than the contrivances used by 
the respondents to supplant the complainants, 
by obtaining the assignment of the extended 
term of the patent, which, they must have 
Imown, has been obtained by the money and 
active exertions of the complainants and for 
their use. Their conduct proves their appre- 
hension of the value of the patent, and their 
oath on record admits its originality. 

After such a coui-se of conduct they must be 
held to make a clear case of mistake in the 
patent office and in their own sworn answer, 
as regards the originality of this invention. 
The patent is for a "new and useful improve- 
ment in door-locks." The schedule stat^ that 
evei-y part of the lock may be made of cast- 
iron, as the cheapest material, but does not 
claim that as the patentee's discovery. 

Tlie first improvement claimed, is in the 
case, which is to be made double-faced, and 
the schedule points out the form and mode 
of mailing the castings for such cases. The 
second improvement is in making the bolt 
with notches, as described, so as to put them, 
by simple reversion, to a right or left-hand 
door. 

The claim, which it is admitted that re- 
spondents infringe, is as follows: "What I 
claim as my invention, and for which I de- 
sire an exclusive right by letters patent, is, 
making the cases of door locks and latches 
double-faced, or so finished that either side 
may be used for the outside, in order that 
the same lock or cased fastening may answer 
for a right or left hand door, substantially 
as described." 

Simple as this improvement may appear at 
first view, it is clear it had never before been 
suggested or put in practice for the purpose 
of making a better manufacture at a cheaper 
rate. Before this patent, door-locks had not 
been so made, nor had it occurred to any one 
that, by these simple contrivances, this manu- 
facture could be thus improved and cheap- 
ened. 

The respondents, in support of the issue 
tendered by them, of want of novelty, have 
not pretended to prove that any one had ever 
manufactured Janus-faced door-locks with 
this device, intending thereby to obviate the 
difficulty of having right and left hand locks. 

But they have given evidence concerning 
certain locks on gates, which, having been 
necessarily made with close faces on each 



side, it is supposed, might, if used merely as 
dead-locks, have been applied either to right 
or left hand gates. 

The complainants have taken the wise pre- 
caution of purchasing all these old locks and 
producing them in couit in propria persona, 
accompanied, also, by the testimony of the 
manufacturer of the only one whose age is 
satisfactorily established to be older than the 
patent. An examination of these locks is 
much more satisfaetoiy than the examina- 
tion of the testimony of witnesses calling 
themselves experts and delivering opinions. 

Not one of these locks was ever intended to 
be a right and left hand, or Janus-faced lock. 
The custom house lock is from an open out- 
door gate. Its inside is necessarily covered 
tight to preserve the works of the lock from 
weather and from rust— a device necessary 
in all out-door gate locks. It is not suited, 
and never intended, for a Janus-faced lock. 
It is evidently finished on one side only. It 
is a left-hand lock, and is not a door-lock at 
all. 

The lock taken from the city hospital gate 
is a dead-lock, a right-hand. lock. By putting 
it wrong side out, and making some altera- 
tions, it might be converted into a left-hand 
dead-lock. The same may be said of the gate- 
lock of St. Mark's Church, and all the others. 
The mechanic who made the custom house 
lock hi 1S40, swears that it was intended and 
finished only as a left-hand lock. That he 
never thought of a Janus-faced lock, and nev- 
er manufactured one— but had different pat- 
terns for right and left hand locks. 

It is abundantly clear from the inspection 
of these locks that the makers of them were 
not in search for a plan for Janus-faced locks, 
or aware of the value of such an invention. 
They may have stumbled over it, but not 
seeking it, did not think it worth picking up 
or examining. As in many other cases, they 
were near the invention, and might have 
made it if they had only thought of it. Those 
who are wise after the event, and who have 
been examined as experts, have given testi- 
mony which, when analyzed, amounts to this, 
and no more: that these gate-locks, being 
covered on the inside, might, by a little 
change, have been made into Janus-faced 
locks, though not so intended by the maker. 
This fact is now apparent to a mechanic who 
has seen the patented invention before him. 

Experience has caused me to have little con- 
fidence in the opinions of experts and pro- 
fessors, who often have more knowledge than 
judgment. Courts and juries may be much 
benefited in their researches by the one, while 
they would be led into great error by con- 
fiding too much to the other. 

The art of printing was stumbled over for 
five thousand years, and if a patent for it 
were now presented to our expert, he would 
show you, at once, that the whole art con- 
sisted in multiplying impressions from a 
combination of movable types. He would 
point you to the tracks of animals as original 
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impressions from movable types, and show 
tlie invention of printing letters to be as old 
as Adam. 

Few patents could stand tlie test of such 
ingenuity as this. Incredible as it may ap- 
pear, yet it is nevertheless true, that on the 
trial of the originality of Morse's telegraph, 
it was gravely argued, that two thieves in 
the penitentiary, who had corresponded by 
means of scratches and dots on the prison 
wall, had preceded Morse, in the invention 
of this most astonishing and useful art. 

"We are of opinion, therefore, that the de- 
fendants have not succeeded in establishing 
the defense pleaded in their amended answer, 
and that the complainants are entitled to the 
decree prayed for in their bill. 

[For other cases involving this patent, see 
Jones V. Morehead, 1 Wall. (68 U.^S.) 1S5; 
Livingston v. Jones, Case No. 8,414; Moorehead 
V. Jones, Id. 9,791. 

[NOTE. A decree was entered in favor of 
complainants upon the account rendered for $13,- 
282.92, Thereupon they moved to treble the 
damages, under the act of July 4. 1836 (5 Stat. 
123), but the court rendered a final decree for the 
sum above. Case No. 8.414. From this decree 
an appeal was taken to the supreme court, which 
reversed the decision. 1 Wall. {08 U. S.) 155.] 



Case JN^o. 8,414. 

LIVINGSTON et al. v. JONES et al. 

[2 Fish. Pat Cas. 207; 3 Wall. Jr. 330; 18 Leg. 
Int. 340.] 1 

Circuit Court, W. D. Pennsylvania. Nov. Term, 
1861.2 

Patents — ^Infrixgement — Measure op Damages 

— Pbofit — License Pbe — Patent Contboveb- 

siES— At Law— Iit Equity— Remedies. 

1. The only caseb in which the measure of the 
patentee's damages is the amount of the infrin- 
ger's profit, are, when the invention is of some 
new machine, or a new form of any kind of 
Imown machine, which, as a distinct species of 
machine or manufacture, is more valuable, or can 
be put into market cheaper, so as to supersede or 
exclude other machines or manufactures of the 
same genus; and, where the profit of the pat- 
entee consists in a complete monopoly of the right 
to make and vend the new machine or manufac- 
ture as a unit, to the exclusion of all competi- 
tion. 

[Cited in Vaughan v. Central Pac. R. Co., 
Case No. 16,897.] 

2. If the inventor's profit consists neither in 
the exclusive use of the thing invented, nor in the 
monopoly of making it for others to use, but in 
having a general use of it by all who are willing 
to pay him the price of his license, then the non- 
payment of the license fee by the infringer is the 
only wrong done to the patentee. 

[Cited in Washington, etc.. Steam Packet Co. 
V. Sickles, 19 WaU. (86 U. S.) 617; Vaughan 
V. Central Pac. R. Co., Case No. 16,897.] 

1 [Reported by Samuel S. Fisher, Esq., and by 
John William Wallace, Esq., and here compiled 
and reprinted by permission. The syllabus and 
opinion are from 2 Fish. Pat. Cas. 207, and the 
statement is from 3 Wall. Jr. 330.] 

2 [Reversed in 1 Wall. (68 U. S.) 155.] 
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3. It is plain that a patentee, whose invention 
is only valuable because used by all who pay a 
license fee, has fixed his own measure of com- 
pensation, and needs none of the remedies which 
it is the duty of the chancellor to give for his pro- 
tection. An injunction would do him no good; 
an account is not wanted; and the only remedy 
to which he is entitled being a judgment for a 
given sum of money, with interest, a court of law 
is his proper resort. 

[Cited in Vaughan v. Central Pac. R. Co., Case 
No. 16.897; Brooks v. Miller, 28 Fed. 616.] 

4. Although the statute gives original cogni- 
zance of patent controversies equally to comrts of 
equity as to courts of law; and consequently, a 
chancellor may decide a controversy as to in- 
fringement without requiring a previous verdict 
in a court of law, yet it does not follow that all 
distinctions, as to remedies granted by each tri- 
bunal, are to be aoolished. 

[Cited in Atwood v. Portland Co., 10 Fed. 285.] 

5. A court of law can not issue an injunction, 
nor a court of equity take jurisdiction to enforce 
a penalty or merely punitive damages. Each 
court will give the remedy peculiar to its own 
functions. 

[Cited in Perry v. Corning, Case No. 11,003.] 

6. The machine being a unit, a specific article 
well known in the market, having peculiar value 
because of the patentee's discovery or invention, 
the attempt to arbitrarily divide the profits of the 
monopoly of the whole machine, among its parts, 
is without precedent, and receives no countenance 
from the case of Seymour v. McCormick, 16 
How. [57 U. S. 48]. 

[Disapproved in Ingels v. Mast, Case No. 7,034. 
Cited in Mulford v. Pearce, Case No. 9,908.] 

[See note at end of case.] 

[7. Cited in Dole v. Johnson, 50 N. H. 455, to 
the point that the testimony of experts can be re- 
ceived implicitly only on points of a scientific 
character, and the persons ofiEered must be really 
men of science.] 

8 [Appeal from a master's report, the case 
being thus: 

[Till within a fe;w years past most of the 
door locks used in this country, were im- 
ported from England. It was an important 
object, therefore, to discover or invent some 
plan by which this article could be made 
more cheaply and better than the imported, 
notwithstanding the higher price of labor 
here. Such an inventor, who, by bringing 
his invention into market, could expel the 
foreign article, would evidently be a public 
benefactor, the article of door locks being 
one of immense consumption iuithis country. 
This object was in part effected by making 
the locks of cast iron; but a difficulty in the 
way of these cheaper productions was found 
in the fact that door locks had to be made 
right and left, and a lock made for a right 
hand door would have to be turned upside 
down in order to be used on a left hand 
door, and vice versa. It became, therefore, 
a very important object to those who manu- 
factured, and to those who dealt in this arti- 
cle, that this difficulty of right and left hand 
locks should be somehow obviated, and that 
every lock might be equally capable of use 
on right or left hand doors. 

3 [From 3 Wall. Jr. 330.] 
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[An American, named Sherwood— under 
whom the complainants [Laureston R. Liv- 
ingston, W. B. Copeland, James K. Moor- 
liead, and others], claimed— was the first to 
invent a mode of effecting this object, and 
soon succeeded in establishing a manufac- 
ture at once cheaper and better than the im- 
ported. His patent was for "a new and use- 
ful improvement in door locks." There was 
necessarily in Sherwood's improved locks, a 
vast deal — much the greater part— of what 
had previously been in locks, and he claim- 
ed, of course, no merit for inventing door 
locks generally. "What I daim as my in- 
vention," is the language of his application 
for letters, "is making the case of door locks 
and latches double faced, or so finished that 
either side may be used for the outside, in 
■order that the same lock may answer for a 
right or left hand door." After Sherwood 
liad obtained his patent and sold it to the 
^complainants, which he did for $600, the re- 
spondents [J. Hervey Jones, Alexander M. 
Wallingford, and others] conceiving that the 
invention patented was without originality, 
undertook to disregard the patent, and, dur- 
ing a term of two years and sis days, did 
disregard it in a reckless and defiant way, 
^s well as upon an extensive scale. And be- 
ing able to sell for $31 per dozen, locks 
which it cost but $10.64 to make, their prof- 
its were large. The owners of the Sher- 
wood patent (the parties making the present 
motion) having filed a bill some time since 
in this court and got a perpetual injunction 
tind reference for account [Case No. 8,413] 
obtained a final decree for $13,282.92 dam- 
.ages; a sum, which though large, was still 
much less than what seemed to be shown as 
the profits of the other side. They now, 
therefore, moved to treble these damages, 
under the 14th section of the act of July 4, 
1836 [5 Stat. 123], an enactment which is in 
-these words: "Whenever, in any action for 
damages for making, using, or selling the 
thing whereof the exclusive right is secured 
by any patent heretofore granted, or by any 
patent which may hereafter be granted, a 
verdict shall be rendered for the plaintiff in 
such action, it shall be in the power of the 
■court to render judgment of any sum above 
the amount found by such verdict as the ac- 
tual damages sustained by the plaintiff, not 
exceeding three times the amount thereof, 
according to the circumstances of the case, 
with costs." The question now was, wheth- 
er, assuming as proved, that the violation 
had been wilful and gross, the court, in a 
form of proceeding coming from a bill in 
equity, could treble the damages under the 
■enactment quoted. 

[Messrs. Loomis & Stowe, against the mo- 
tion. 

[The earlier decisions about patents were 
often characterized by a ruinous severity, 
but of late they have been modified and 
•even changed; a change which, if not itself 



found in the case of Seymour v, McCormick, 
16 How. [57 U. S.] 480, may be traced to the 
wisdom exhibited in the resources of the ju- 
rist who pronounced the opinion in that 
case. The object of the patent laws is to 
promote the prosperity of the many by giv- 
ing reasonable protection to the inventions 
of genius. But they have no further ob- 
jects. The complainants claim in the mat- 
ter now pending before the court, a sum ex- 
ceeding—say $13,000— for two years' use of 
their discovery; and that this sum shall be 
trebled by the court sitting here in equity. 
That is to say, they demand that the defend- 
ant shall pay about $40,000, for having par- 
ticipated in their simple discovery; a dis- 
covery for which they paid $600. This claim 
appears rather formidable to men of mod- 
erate means and accumulations. It is an 
amount equal to the acquisitions of many 
persons during a life of industry, and what 
would be usually regarded fair success. The 
collection of such a sum would ruin the de- 
fendants. The sum may appear trifling, 
and the consequences by no means momen- 
tous or important t6 those who can look 
complacently upon their overgrown fortunes, 
and calmly and unconcernedly upon the 
mode of acquisition, however reprehensible, 
and its consequences to others, however dis- 
astx-ous. It would pay the salary of a judge 
of the highest judicial tribunal for a term of 
many years. Such a claim exhibits neither 
a spirit of fairness nor a sense of justice. 
It betokens a thirst for acquisition, and an 
indifference to the mode and means of at- 
tainment. The tendency of such claims is 
to enrich one class of persons and impover- 
ish another; to elevate one class to unde- 
served wealth, and depress another to un- 
merited poverty. But the act of congress of 
July 4, 1836, § 14, plainly refers to cases on 
the law side of the court. The expressions 
which it uses, "action for damages," "ver- 
dict," "plaintiff," "judgment," point plainly 
to common law suits, and are inapplicable 
to a proceeding in equity, which this is. In- 
deed, this point may be said to have been 
decided in Sanders v. Logan [Case No. 12,- 
295], where this court said, "equity can in- 
flict no exemplary or puni^-ive damages as a 
court of law may;" and suggested to the 
counsel that where the object sought was 
neither "account nor injunction," "but only 
a decree for a certain sum of money as 
fixed, actual damages"— which is just what 
is sought by the request to treble the dam- 
ages — "the party may have a better remedy 
in a suit at law." But if the court sitting 
in equity could treble the damages, is this a 
case for so doing. In other words would it 
be done at law? Sherwood has not Invent- 
ed locks. He has, at most, invented but one 
part, or rather, improved one part of them, 
the face. The specification of Sherwood him- 
self shows that what he claimed was only 
for making the "cases of locks double 
faced." In the remaining parts of the locks 
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—parts quite separable from tlie rest, and 
the profits on each one of which, as in Sher- 
wood's case, can he computed separately— 
he claimed and could claim no right. 

[In Seymour v. McCormick [supra] the su- 
preme court decide that it is error to instruct 
a jury, that as to the measure of damages, 
the same rule is to govern, whether the pat- 
ent covers an entire machine, or an im- 
provement on a machine, and because such 
an instruction was given below, the judg- 
ment was reversed. In a part of the opin- 
ion they say: "If the measure of damages 
be the same, whether a patent be for an en- 
tire machine, or for some improvement in 
some part of it, then it follows, that each 
one who has patented an improvement in 
any portion of a steam engine, or other com- 
plex machine, may recover the whole profits 
arising from the skill, labor, material and 
capital employed in making the whole ma- 
chine, and the unfortunate mechanic may be 
compelled to pay treble his whole profits to 
each of a dozen or more several inventors of 
some small improvement in the engine he 
has built By this doctrine, even the small- 
est part is made equal to the whole, and 'ac- 
tual damages' to the plaintifE may be con- 
verted into an unlimited series of penalties 
on the defendant." This language is con- 
clusive. 

[Sir. Bakewell, in support of the motion. 

[Assuming as the proof is, that the infringe- 
ment of Sherwood's patent has been gross, 
the question is whether the court, sitting in 
equity, cannot render a decree for more than 
the actual damage. It is true, that in San- 
ders V. Logan [supra] it is said by the court, 
"that a court of equity can Infiict no exem- 
plary or punitive damages as a court of law 
may." The case was decided, however, on 
other grounds. As a geneiul proposition, it 
is correctly stated, that in equity punitive 
damages are not recoverable; but the equity 
jurisdiction of the circuit courts of the 
United States, in questions arising under the 
patent laws, is peculiar, and the rules of 
equity applicable to ordinary cases do not 
necessarily apply. In equity, damages are 
not recoverable, excepting as incident to 
other relief, for the reason that there is an 
adequate remedy at law, and mere suits for 
damages, which could -be recovered at law, 
a,re not sustainable in equity. But in relation 
to patent cases, the reason does not apply, 
since the statute expressly gives a concur- 
rent remedy at law and in equity, and where 
the reason fails, the rule ceases to apply. 
The act of congress of 24th September, 1789, 
•§ 16 [1 Stat. 82], provides that "suits in equity 
shall not be sustained in either of the courts 
of the United States in any case where plain, 
adequate and complete remedy may be had at 
law;" but this was merely adopting the long 
established principles of the English court 
of chancery. If this rule applied to suits 
under the laws of the United States, granting 
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to inventors the exclusive right to their inven- 
tions, a patentee would be required to estab- 
lish the validity of, and his legal right to, a 
patent in a court at law, before he could ob- 
tain a decree of a court of chancery to re- 
sti-ain the infringement of his rights. But in 
the United States, the circuit courts sitting 
in equity, do not, in patent cases, act as aux- 
iliary to the courts of law, but have, by vir- 
tue of the act of congress of 4th July, 1S36, 
original and independent jurisdiction. They 
will not, therefore, direct an issue of law to 
test the validity of a patent, but will decide 
that question and the legal title of the plain- 
tiff, if necessary, in an equity proceeding, as 
is said in Siekels v. Gloucester Co. [Case No. 
12,840]. 

[In England, a patentee having sustained 
his patent at law, appeals to the courts of 
equity to obtain an adequate recompense for 
the violation of his patent privilege. Hind- 
march, p. 303, 306. It cannot be, that in the 
United States, where the circuit courts have 
a larger and more complete jurisdiction over 
this class of cases, that the reverse is the 
case, and that a party whose patent is in- 
fringed has a better remedy in an action at 
law than he can have m a suit in equity. It 
is the practice in equity suits for infringe- 
ment of patents in United States courts, to 
give the complainant the actual damages he 
may have sustained by reason of the infringe- 
ment of his patent, without the verdict of a 
jury, or the intervention of a court of law, 
the amount being ascertained by reference to 
a master, and awarded by decree of the 
court; and yet, by examining the acts of con- 
gress, we find no express provision for the re- 
covery of damages for infringement, other- 
wise than by suit at law. The 14th section 
of the act of 4th July, 1836, contains the only 
provision in relation to the recoveiy of dam- 
ages in such cases; it provides, that "such 
damages may be recovered by action on the 
case in any court of competent jurisdiction." 
The 17th section of the same act provides, 
that "all actions, suits, controversies and 
eases arising under any law of the United 
States, granting or confirming to inventors the 
exclusive right to their inventions or discov- 
eries, shall be originally cognizable, as well 
in equity as at law, by the circuit courts of 
the United States, or any district court having 
the powers and jurisdiction of a circuit court; 
which courts shall have power, upon a bill in 
equity filed by any party aggrieved, in any 
such case, to grant injunctions, according to 
the course and principles of courts of equity, 
to prevent the violation of the rights of any 
inventor, as secured to him by any law of 
the United States, on such terms and condi- 
tions as said courts may deem reasonable." 
Here the relief granted is an injunction to re- 
strain the further infringement of the plain- 
tifiE's rights, and no allusion, is made to the 
recovery of damages. The proceedings in 
equity cases under this act are not regulated 
by any express provisions, nor is the defence 
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which the respondent is permitted to set up 
to the suit, in any way alluded to, either ex- 
pressly or by reference to the like proTisions 
regulating the action at law. The 15th sec- 
tion of this act provides, that the defendant 
may plead the general issue, and give the 
act and any special matter in evidence, of 
which notice in writing may have been given 
to the plaintiff or his attorney, thirty days 
before trial, &c., and throughout the act the 
proceedings contemplated are evidently adapt- 
ed to a suit at law. But the decisions of the 
courts and the practice of the bar have been 
to accommodate the requirements of the act 
to equity proceedings, so that it has been held 
that if the respondent wishes in an equity 
suit to try the question of originality, he must 
set out in his answer the names of persons 
and places by whom and where the invention 
had been previously used, because the act of 
congress, as was decided in Orr v. Merril 
[Case No. 10,591], peremptorily requires no- 
tice of these facts in a trial at law or at most 
written notice must be given to the com- 
plainant a sufficient time before the hearing. 
So in Wyeth v. Stone [Id. 18,107] one of the 
statutory defences against an action at law 
was held to be good in equity, although the 
statute expressly refers to these defences only 
in reference to an action which may be insti- 
tuted at law. These instances of the accom- 
modation of equity proceedings to the provi- 
sions of the statute, which refer in terms only 
to actions at law, are t:ited for the purpose of 
sustaining the position that, by a like accom- 
modation, the provision of the act of 1836 
(section 14"J, notwithstanding that it speaks 
of plaintiffs, and verdicts, and judgments, au- 
thorizes the court, in the exercise of a sound 
discretion, to make a decree in favor of a 
complainant in equity, to an amount exceed- 
ing the "actual damage" found by the mas- 
ter's report. It is not necessary to seek in 
the ordinary proceedings in chancery for any 
authority for, or example of, such a decree; 
for neither is it warranted by the principles 
nor practice of the law, but derives its au- 
thority from the statute, and its example 
from the provisions of the prior patent laws 
of the United States. 

[The idea of compensating the owner of a 
patent, whose rights have been wantonly in- 
vaded, by giving him, in the shape of dam- 
ages, more than the actual amount of his di- 
rect loss from the infringement, is no new 
feature of the present patent law alone. It is 
an idea which pervades the whole series of 
statutes on this subject. The patent act of 
1790, § 5 [1 Stat. Ill], allowed such damages 
(it does not say actual damage) as may be 
awarded by a jury, and the forfeiture to the 
plaintiff of the thing, &e., unlawfully made or 
vended. By the act of 1793, § 5 [1 Stat. 322], 
the defendant forfeited at least three times 
the sum which the patentee usually charged 
as a license fee; and in the act of 1800, § 3 
[2 Stat. 38], the forfeit was a sum equal to 
three times the actual damage; thus the law 



remained until the present act of 1836 was- 
passed. This power of increasing the dam- 
ages even to triple the actual amount, is left 
solely with the court; they certainly will not 
exercise it in a case at law, unless it is. in 
their judgment, fair and right, and necessary 
to fully compensate the plaintiff. There is 
no legal necessity imposed on the court to 
increase the damages in a suit at law, which 
they escape from in a suit in equity, and if it 
is equitable in the one case, it certainly is in 
the other. There is nothing in the form of 
the proceeding which should vary the exer- 
cise of a discretionary power like this. It is 
not as a penalty that this increase of damages 
is to be regarded, still less as a vindictive 
proceeding, but as a means of compensation 
for injuries and losses sustained by the ag- 
grieved party which result from the infringe- 
ment, and yet are not covered by the amount 
of profits received by the infringer. Dean v. 
Mason, 20 How. [61 XJ. S.] 203, comes near to 
an authority. That was a bill in equity for 
infringement of a patent. A decree was en- 
tered against the defendant, and it was re- 
ferred to a master to take an account. The 
court say: "The rule in such a case is, the 
amount of profits received by the unlawful 
use of the machines, as this, in general, is- 
the damage done to the owner of the patent. 
* * * Generally this is sufficient to pro- 
tect the rights of the owner; but where the 
wrong has been done under aggravated cir- 
cumstances, the court has the power, xmder 
the statute, to punish it adequately by an in- 
crease of the damages." 

[In this suit in chancery the supreme court 
gives as a reason for restiicting the amount 
awarded by the master to the actual dam- 
age, that in such a case the court has the 
power to increase it. That this is a case- 
where, at law, the damages would be trebled, 
appear to us obvious. The violation here has- 
been reckless and defiant. But independ- 
ently of this, the true measure of damage 
to the patentee is what he could have got 
from his patent if it had not been infringed: 
and this again is shown by the profits which 
the infringers have made. There are cases,, 
indeed, In which it would be unjust to esti- 
mate the damage, by reason of infringement, 
at the entire profit on manufacturing the- 
whole article. The books of Reports give us 
some such. Thus in Silsby v. Foote, 20 How. 
[61 U. S.] 392, the patent was for the use 
in a stove of an inflexible ^-od, which being 
acted upon by the changes of temperature 
in the stove, would regulate the draft. Here 
was an improvement which was but a slight 
variation from stoves known and used be- 
fore. It was not the first regulator stove 
by any means, the patentee had no monopo- 
ly of regulator stoves, or of regulating the 
heat by a self-acting damper, and he was 
clearly not entitled to the profits on the 
whole stove. Seymour v. McCormick, 1(> 
How. [57 U. S.] 489-491, while it decides 
that the inventor of an improvement in a 



[15 Fed. Cas. page 673] 

particular part of a -well known macliine, 
cannot claim the whole profit as the meas- 
ure of his damages, yet equally asserts that 
where the invention is on the whole article 
or machine whereof the patentee has the 
monopoly of the manufacture and sale, and 
desires to preserve that monopoly of the 
article, the rule is to give him the profits 
arising from the thing as a whole. The ex- 
ceptions prove the rule. The invention in 
this case is for a right and left hand lock- 
not for an improvement in right and left 
hand locks. It was a highly important ob- 
ject to those who manufactured and those 
who dealt in door locks, that every lock 
might be equally capable of use on right or 
left hand doorsj and Mr. Sherwood was the 
first to invent a method of effecting this 
object. In other words, a right and left 
hand lock was a new thing, and was patent- 
ed by Sherwood, the patent being now owned 
by these complainants. The lock is a unit, 
and the respondents cannot say truly that 
our patent is only on the case which en- 
closes the works. In the cases in the Re- 
ports, where the profit of making the en- 
tire article is not allowed as the measure 
of damage, there is a difference. In the 
regulator stove, for instance (Silsby v. Foote 
[supra]), the regulator of the peculiar kind 
patented is not essential, for another kind 
of regulator could be substituted, and the 
stove would still be perfect, and a regulator 
stove too, without infringing the patent. In 
a planing machine, where the patented fea- 
ture is an improved kind of cutter; these cut- 
ters might be replaced with others of a differ- 
ent kind and the machine still remain; so of a 
patent of a peculiar kind of standard for a 
plow, or cut-off in a steam engine, and other 
cases, in many of which the patented feature 
might be removed and the machine still exist 
as a perfect and operative whole. But in this 
lock, the "right and left or Janus-faced fea- 
ture is everything; take away the case, and 
what remains are a few disjecta membra, 
unless, except when applied to the ease. 
Further, it is not only necessary that the 
lock should be capable of looking equally 
well, when turned either side out, having 
two faces, each equally applicable to the 
outside, but the works must also be so con- 
structed as to be capable of being used either 
way. 

[If, howeyer, the court sitting in equity 
had no power of trebling the damages, then 
surely the rule of Teese v. Huntingdon, 23 
How. [64 U. S.] 2, which excludes in actions 
at law, counsel fees and other items of ac- 
tual expense and loss caused directly or in- 
directly by the infringement, will not be 
applied in equity; and it will be proper to 
have the case referred back to the master, 
to ascertain the amount of such expenses 
and loss of which he has taken no account 
in his report.] s 

3 pFrom 3 Wall. Jr. 330.] 
15FED.CAS. — 43 
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GRIER, Circuit Justice. An examination 
of the facts and the principles of Seymour 
V. McCormick, 16 How. [57 U. S.] 480, re- 
lied on by both sides here, and a comparison 
of its facts with those presented by this 
case, will be necessary to a correct decision 
of the present controversy. The patent of 
the reaping machine of McCormick had ex- 
pired, but McCormick had obtained a pat- 
ent for a small addition or improvement 
to this machine (a raker's seat). The ma- 
chine with the raker's seat did not, as a 
whole, constitute a new machine or manu- 
factured, article, giving an entire monopoly 
in the market to the patentee and his licen- 
sees. The patentee had not the exclusive 
right of making or selling the peculiar reap- 
ing machine as one invention. He could not 
supply the market with the machines with 
or without the addition of the raker's seat. 
On the contrary, his price for a license to 
make and use this improvement on the ma- 
chine was ten dollars. The wrong done Mc- 
Cormick was the non-payment of the license 
fee, which respondent had previously paid. 
The court below had instructed the jury 
that the measure of damages for infringing 
the patent for this addition or improvement, 
to a well known machine, should be the prof- 
it made on the whole machine. This was 
decided to be error. The court say that there 
can not, in the nature of things, be any 
one rule of damages which will apply to all 
eases, and the mode of ascertaining the dam- 
ages must depend upon the peculiar nature 
of the monopoly granted. 

If the inventor's profit consists neither in 
the exclusive use of the thing invented, nor 
in the monopoly of making it for others to 
use, but in having a general use of it by 
all who are willing to pay him the price of 
his license, then the non-payment of the li- 
cense fee by the infringer is the only wrong 
done to the patentee. The only eases in 
which the measure of the patentee's dam- 
ages is the amount of the infringer's profit, 
are, when the invention is of some new ma- 
chine, or a new form of any kind of known 
machine, which, as a distinct species of ma- 
chine or manufacture, is more valuable, or 
can be put into market eheapei*, so as to 
supersede or exclude other machines or 
manufactures of the same genus; and where 
the profit of the patentee consists in a com- 
plete monopoly of the right to make and 
vend the new machine or manufacture as a 
unit, and in the exclusion of all competi- 
tion. In such a case, the only measure of 
damage in a court of equity is the amount 
of profits made by the infringer, and it is 
in such cases that the injured party should 
seek his remedy in a court of chancery, 
where he can have a decree for an account, 
and an injunction to protect his monopoly. 
But it is plain that a patentee, whose in- 
vention is only valuable because used by 
all who pay a license fee, and who suffers 
no other wrong than the detention of such 
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fee, has fixed his own measure of compensa- 
tion, and needs none of the remedies which 
it is the duty of the chancellor to give for 
his protection. An injunction would do him 
no good; an account is not wanted; and the 
only remedy to which he is entitled being 
a judgment for a given sum of money, with 
interest, a comrt of law is his proper resort, 
where also he may recover a penalty to the 
extent of treble damages, if the judge sees 
fit to inflict it. 

An injunction is never granted vindictively, 
but only when it is necessary to protect the 
rights of the complainant. An account can 
not be required unless where a knowledge 
of the profits made by the infringer is neces- 
sary to a just determination of the contro- 
versy. 

Although the statute gives original cogni- 
zance of patent controversies equally to 
courts of equity as to courts of law, and 
consequently, the chancellor may decide a 
controversy as to infringement without re- 
quiring a previous verdict in a court of law, 
yet it does not follow, that all distinction, 
as to remedies granted by each tribunal, is 
to be abolished; a court of law can not is- 
sue an injunction, nor a court of equity take 
jurisdiction to enforce a penalty, or merely 
punitive damages. Each court will give the 
remedy peculiar to its own functions. The 
remedies of a court of chancery are by injunc- 
tion and account: penalties and vindictive 
damages can be recovered only in courts of 
law. The ease of Dean v. Mason, 20 How. 
[61 U. S.] 203, was one where the monopoly 
of use of a patented machiiie (a planing ma- 
chine), in a particular county, had been in- 
fringed. It is said in such a case, that "the 
rule of damages is the amount of profits re- 
ceived by the unlawful use of the machines, 
as this, in general, is the damage done to 
the owner of the patent." The court after- 
ward say: "Generally this is sufficient to 
protect the rights of the owner. But where 
the wrong has been done under aggravated 
circumstances, the court has the power, un- | 
der the statute, to punish it adequately by | 
an increase of the damages." This is no j 
doubt correct as a general proposition. But i 
the question whether a chancellor would in- 
terfere to punish parties by assuming the 
functions of a common law court, and wheth- 
er the remedies given in a court of chan- 
ceiT should not be such as are peculiar to 
that jurisdiction, was not before the coml:. 
* These remarks as to inflicting penal dam- 
ages, though a little out of regular order, 
have been made in answer to an argument 
■of the learned counsel in this case, in which 
he questions the correctness of our remarks 
on this subject in the ease of Sanders v. 
Logan [Case No. 12,295]. 

The great question of the ease now re- 
curs: Is this Janus-faced lock a peculiar and 
distinct machine, introduced into market as 
a cheaper and better article, than other ma- 
chines without the peculiar characteristic of 



the patented one? Does the value of the 
patent to its owners consist in the close mo- 
nopoly of the right to make and sell this 
species of lock as one individual machine'- 
Has it peculiar characteristics which dis- 
tinguish it from other machines of the same 
genus, and which give it a ijeculiar value in 
market? If so, the complainants have a 
right to demand that the defendants, who 
have infringed their exclusive right to make 
and sell this peculiar machine or manufac- 
ture, are justly liable to refund all the net 
profits made by such infringement. If, on 
the contrary, the patent is for some addi- 
tion or improvement on an old and well- 
known implement, or some separate part or 
device thereof of small importance com- 
pared with the whole— if the license to use 
the improvement or addition was sold as 
separate and distinct from the whole ma- 
chine, the measure of damage would be the 
price of a license, and not the profit made 
by the exclusive right to make and sell the 
whole machine. 

The history of this invention, its object and 
results are fully stated in the case of Liv- 
ingston V. Jones [Id. 8,413], between thesf 
same parties, when the originality of Sher- 
wood's invention was assailed. 

The claim of the Sherwood patent was for 
"making the case of door locks and latches 
double faced, or so finished that either side 
may be used for the outside." The arrange- 
ments of the internal parts of the lock and 
devices necessary to such a lock, are set forth 
in the specification. They were rather com- 
plex, and required, in order to change the 
lock from a right hand to a left hand lock, 
that it should be opened and some change 
made in the position and arrangements of 
the internal parts. For the purpose of the 
present discussion it is unnecessary to de- 
scribe these devices. The name "Janus- 
faced" locks was given to this machine, to 
distinguish it from others which had not its 
peculiar qualities. Now, it is evident, that 
although the patent of Sherwood may be 
said to be for an improvement in the manu- 
facture of locks, a well-known implement or 
machine, nevertheless, the lock contrived by 
hun was a new and different species, hav- 
ing certain qualities differing from all other 
locks; that the Janus-faced lock is a specific 
article (although of the genus lock), known 
in the market, having peculiar value; and 
that the value of the monopoly granted bj' 
the patent consisted in the exclusive right 
to manufacture this peculiar machine with- 
out any competition, and have all the profits 
of such monopoly. ^The respondents have 
made large gains by trespassing on the 
rights of the complainants. The profits they 
made by this trespass justly belong to the 
true owner. They have partaken equally 
with the complainants in the profits of the 
monopoly granted to them alone, without li- 
cense and in defiance of their rights. The 
only measure of the redress to which the 
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complainants are entitled is an account of 
the actual profits made by respondents. It 
has heen argued that this is not full meas- 
ure of compensation for the injury done to 
•complainants, but it is all that can be made 
matter of account in equity; all that is spe- 
cifically claimed in the bill, and all that 
comes properly within the sphere of the 
remedies administered by a chancellor. 

The machine being a unit, a specific article 
well known in the market, having peculiar 
Talue because of the patentee's discovery or 
invention, the attempt to arbitrarily divide 
the profits of the monopoly of the whole 
machine among its parts is without prece- 
dent, and receives no countenance from the 
-case of Seymour v. McCormick [supra]. 

Decree for $13,282.93. 

As to the case of Adams v. Jones [Case 
No. 57], the court said: "The complainants 
are sole owners of the right to make this 
improved machine, either with or without 
the improvement invented by Adams. As 
equitable owners of their partner's inven- 
tion, and their claim being for the infringe- 
ment of their exclusive right to make the 
machine with or without it, their damages 
•can neither be apportioned nor increased, in 
consequence of the mistake of a separate 
suit on the Adams patent. A decree for 
profits on the whole machine to the part- 
ners jointly, will preclude any claim by any 
one of them for a particular part" The 
court, therefore, in decreeing $13,282.93 to 
Livingston & Co., in the larst case, render 
SI decree for one cent in the case of Adams 
V. Jones [supra]. 

[NOTE. For other cases involving this patent, 
see note to Livingston v. Jones, Case No. 8,413. 

[NOTE. From this decree an appeal was tak- 
«n by the defendant to the supreme court, which 
reversed the decree of the circuit court, rendering 
'■a decree for the comolainant for the nominal sum 
^f $1.00. Mr. Justice Miller delivered the opin- 
ion of the court, in which he said: "Sherwood 
claims that he is the inventor of three distinct 
parts going to make up his lock, which thus made 
Tip answers a certain purpose, namely: a lock 
capable of being applied indifferently to a door 
opening from the right or left. Two of these 
claims have been long since superseded by other 
improvemraits, and abandoned by everybody, and 
"have never been used by the defendants. The 
other claim which they have used is found to be 
invalid for want of novelty. What is left of the 
Sherwood patent? It is clear that no part of the 
patent which is valid has been used by defend- 
ants, and they cannot be made infringers by an 
' jirgument that mingles the valid and invalid parts 
of a patent, and calls it a unit; and then claims 
that defendants are .nfringers because they have 
used one part of this unit, although it was a part 
as to which the patent is void. It, therefore, ap- 
pears that, in point of fact, the defendants have 
not infringed lie Sherwood patent, and if we were 
unembarrassed by the pleadings, we should dis- 
miss the bill with costs.'^ In the court below the 
defendants in their answer had admitted that they 
made lodis as described in Sherwood's patent. 
It is upon this admission aldne that the decree 
I's allowed to stand even for the nominal dam- 
age. 1 "WaU. (68 U. S.) 155.] 
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LIVINGSTON V. JORDAN. 

[Chase, 454; i 10 Am, Law Reg. (N. S.) 53.] 

Circuit Court, D. South Carolina. June Term, 
1869. 

Infancy — Estate op Inpakt — Sale — Prochekt 

Ami — Civil War — Jurishiction of State 

CoDRT OVER One Residing in Loyal State. 

1. No person has a right to intervene as a vol- 
unteer for a minor child, and make a contract 
for a sale of a minor's estate. 

2. If sucH a volunteer has made such a con- 
tract, a court of equity afterwards has not juris- 
diction to rati^ it. 

3. The courts of a state forming part of the 
Confederate States had no jurisdiction during the 
Civil War over parties residing in states which 
adhered to the national government. 

4. As between parties residing in South Caro- 
lina and parties residing in states adhering to the 
national government, the courts of South Caro- 
lina could have no jurisdiction while the war 
continued. 

5. A party professing to act as prochein ami for 
infants resident in Maryland, apphed to a court 
of equity of South Carolina to ratify a sale made 
by him of the real estate of the infants lying in 
South Carolina. The application was made in 
February, 1861. The application was referred 
to the master, and proceedings were not finally 
terminated until April, 1862, when the sale was 
ratified, and subsequently the purchaser paid the 
purchase money in Confederate currency. The 
professed prochein ami was stepfather of the in- 
fants, and was as well as they resident in Mary- 
land during the whole war. On the restoration 
of peace they repudiated the whole transaction, 
and brought ejectment for the land. Hdd, that 
the proceedings before the South Carohna courts 
were void, as to them, and that they must re- 
cover. 

This was an action of ejectment to recover 
the premises described in the pleadings. 
Mary S. Livingston (formerly McRa) and 
Julia M. McRa jvere entitled imder the 
will of their grandfather to the Wateree 
plantation. Mary S. and Julia McRa were 
minors, living in Baltimore. On February 
12, 1861, Henry Oehlrieh, their prochein 
ami, filed his petition in the court of equity 
for Sumter county, setting forth the contract 
for the sale of the plantation, the deposit 
with solicitor of petitioners of the cash por- 
tion, and praying confirmation of sale. This 
petition was referred to commissioner in 
equity, who reported on March 20, 1861, that 
Mary S. McRa had come of age; that Julia 
M. McRa was over eighteen years old, when 
according to the laws of Maryland as in 
evidence before the commissioner, the guar- 
dianship of female infant ceases. The re- 
port further recommended confirmation of 
sale. A decretal order was made by the 
court, March 29, 1861, confirming the report 
and ordering the commissioner, on execu- 
tion of bonds and mortgage for the credit 
portion, by the purchaser, to execute a deed 

1 [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 
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of the property. In April, 1862, tlie commis- 
sioner in equity reported that the purchaser 
had not executed the honds as required by 
the decree, and further time was granted by 
the court, and on October 29, 1862, the pur- 
chaser complied, and the commissioner in 
equity executed to him a conveyance of the 
property. The bonds, as they fell due, were 
paid in Confederate currency, and by an 
order of court invested in Confederate bonds. 
The cash portion was deposited by the so- 
licitor in banks, and now lost. Subsequent- 
ly the purchaser sold and conveyed the 
pi'emises to the defendant. 

Porter & Conner, for plaintiff. 

I. There was no contract of sale, for in- 
fants could not contract, and there was no 
one authorized to contract for them. Sale 
of real estate of infants can only be effected 
through court of equity. Court will only 
act with the greatest precaution, and when 
sale is for manifest advantage of infant. 
Otherwise jurisdiction is liable to the most 
obvious abuse. Pearse v. Killian, McMul. 
Eq. 234; Bulow v. Buekner, Rich. Eq. Cas. 
401. Defendant relies on decree of court, 
but taking title under the court, he is bound 
<at his peril to see that court had jurisdic- 
tion, and that proceedings were regular. 
The proceedings were irregular, and parties 
not properly before the court, and of course 
not bound by the decree. The petition is 
by H. Oehlrich, as next friend and guardian 
in Maryland. We object: 1. That petition 
is not signed or sworn to by next friend. 
2. That nest friend must reside in the state, 
so as to be within the control and reach of 
the court. 3. That it prays sale of real 
estate and payment of funds to guardians 
residing out of the state, a thing the court 
will not permit. 2 Daniell, Oh. Pr. 100; 2 
Madd. Ch. Pr. 375; Ex parte Copeland, Rice, 
Eq. 69. 4. That the evidence before the com- 
missioner showed that the infants were over 
eighteen years; that the guardian was ap- 
pointed under laws of Maryland, and that 
he was no longer guardian under laws of 
that state, and never had been appointed 
guardian under laws of South Carolina. 
The proceedings were not only irregular but 
were fatally defective. The only parties to 
be bound by the decree were not legally be- 
fore the court. The petition was signed by 
no one but the solicitor who filed it He 
was not appointed by any one authorized to 
act for or bind the infants. Even if any 
semblance of authority existed for the insti- 
tution of the proceeding, it terminated as 
to Mary S, McRa three days after petition 
was filed, for she then came of age. And it 
terminated as to Julia McRa, March 6, 
1862, when she came of age. In April, 1862, 
when commissioner in equity reported that 
pm'chaser had failed to comply with decree 
of court it was in evidence before the court 
that both infants had come of age. Any 



previous anthority to represent them had 
expired. No new authority had been given. 
AU subsequent proceedings were null and 
void. The only ground of jurisdiction, the 
infancy of the parties, had ceased. Tested 
by the established principles of equity the 
proceedings were unauthorized and invalid, 
the parties in interest never properly be- 
fore the court, and the decree not binding 
upon them. 

II. But even if the proceedings before the 
court had been regular and legal, and the 
solicitor had had authority to bind the par- 
ties at the inception of the suit, the war sus- 
pended his authority and suspended the jur- 
isdiction of the court The petitioners were 
alien enemies. There was no persona standi 
in judico; "absolute suspension of the right, 
and prohibition to exercise it, exist dui-ing 
war by the law of nations." Griswold v. 
Waddington, 16 Johns. 468. 

CHASE, Circuit Justice (charging jury). 
This is an action of trespass upon the case 
to try title. There is verj' little in it for 
you to pass upon. The question of fact lies 
within a very narrow compass. The only 
question of importance in the case is a ques- 
tion of law. It is very clear that this con- 
tract made between Mr. Moses and Mr. 
Robertson did not bind the plaintiffs. It 
was a contract without authority from 
them. No person has a" right to intervene 
as a volunteer for a minor child, and make 
a contract for the sale of a minor's estate. 
This is so clear that it needs no ai-gument. 
If, however, as apparently in this case, a per- 
son does intervene and make such a contract, 
it may become binding by subsequent assent 
of the parties on arriving at full age, or 
through proper proceedings in a court of 
equity. 

There is no allegation in this case, that 
we have heard, of any such subsequent 
consent of these parties. You have heard 
the testimony of Chief Justice Moses. He 
stated distinctly there was no intercourse be- 
tween him and these minor children in re- 
lation to this contract. It was made solely 
at the instance of their mother and step- 
father. So far as their consent goes, there- 
fore, it may be laid out of the ease. The 
next question is whether there is any juris- 
diction in a court of equity of the state of 
South Carolina to make a decree confirm- 
ing the contract, or for the sale of the mi- 
nor's estate. Upon that point we entertain 
very serious douftts. Undoubtedly an infant 
may bring suit by next friend in a court of 
equity; and the court has Jurisdiction in 
such a suit to make an order giving authority 
to sell the estate of the infant. There is no 
question upon that point. In this case, 
however, the suit was brought by the step- 
father, representing himself as next friend 
of the minors; but he himself resides in 
Maryland, beyond the jurisdiction of the 
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court in wliieli the suit was brouglit 
Thougb represented as tbe yuardian of tlie 
'minors, lie was not sucli in fact. He had 
ceased to be the guardian of one under the 
laws of Maryland for more than two years, 
and of the other for nearly two. And one of 
the heirs became of age, according to the 
laws of South Carolina, within four days 
after the suit was brought, and the other 
long before the final decretal order under 
which the defendant claims title; and nei- 
ther was ever brought formally into court. 

As we have already said, we doubt upon 
the question of jurisdiction; but for the pur- 
poses of this case will rule that jurisdiction 
to confirm this contract made in behalf of 
the minors, or to pass the final decretal 
order under which the title was conveyed, 
did not exist. The defendant, if dissatis- 
fied, may move in arrest of judgment, or for 
a new trial. 

Under this ruling, gentlemen, your ver- 
dict must be for the plaintiff; for, if there was 
no jurisdiction in the court, the defendant 
can not protect himself by its decree. 

It is proper to say, further, that al- 
though we have put this case, for the pres- 
ent, upon the absence of jurisdiction in the 
state court to confirm or order the sale, there 
is another objection to the defendant's title 
equally fatal. 

The jurisdiction of the state court over 
the plaintiffs, whatever it was, terminated 
when the Civil War broke out. Upon that 
point we entertain no doubt. As between 
parties residing in the state of South Caro- 
lina, and parties residing in the states which 
adhered to the national government, be- 
tween whom war made intercoui^e im- 
possible, there could be no jurisdiction in 
the courts of South Carolina while the war 
continued, by which the rights of non-resi- 
dents could be injuriously affected. This 
ruling, indeed, applies only to the orders 
made during the war; it is decisive, how- 
ever, of this ease. 

TVe charge you, gentlemen, that the courts 
of South Carolina had no jurisdiction of 
these plaintiffs, and no jurisdiction to make 
any order prejudicial to their rights during 
the war. These instructions, gentlemen, 
leave nothing for your determination but 
the question of damages. The measure of 
damages must be the amount of net profits 
made by the defendant from the plantation. 
The defendant in this case is Mr. Jordan, 
not the original purchaser, Mr. Robertson. 
If you have heard any evidence of profits 
made by him, you will give damages to that 
extent. 

The jury returned a verdict for plaintiff, 
but gave no damages. [Damages one cent, 
on which the court entered judgment, and 
issued a writ of habere facias possession- 
em.] 2 

2 [From 10 Am. Law Reg. (N. S.) 53.] 
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LIVINGSTON et al. v. MOORE et al. 

[Baldw. 424.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1830.2 

Rbai, Pkoperty— Lien by State— Accounts Set- 
tled— Judgments— Acts OP LEGlSLATUJtE. 

1. The accounts between John Nicholson and 
tli« commonwealth, or some of them, were so set- 
tled and adjusted, that the balances or sums of 
money found due to the commonwealth, were 
good and valid liens on all the real estate of John 
Nicholson throughout the state of Pennsylvania. 

2. The judgments rendered by. the supreme 
court of the state in favour of the commonwealtli 
against John Nicholson, also constituted good and 
valid liens upon all his real estate throughout the 
state. 

3. The several acts of the general assenably of 
Pennsylvania, passed on the 31st of Mardi,1806 
["4 Smith's Laws, 3S5],and on the 19th of March, 
1807 [Id, 381], are not repugnant to or in viola- 
tion of the constitution of the United States or of 
Pennsylvania, but are good and valid laws, and a 
rightful exercise of the powers of the legislature 
of Pennsylvania. 

[This was a suit by the lessee of Livingston 
and Nicholson against Moore, Mahon and oth- 
ers.] The pleadings in this cause continued 
for upwards of two weeks, after which HOP- 
KINSON, District Judge, delivered the follow- 
ing charge to the jury: s 

The argument of this cause has been spread 
over a wide surface; and matters introduced 
into it, by way of Illustration or otherwise, 
which have greatly increased its proper size 
and difficulties. The magnitude of the inter- 
ests at stake, and the high principles which 
have been discussed, have excited extraordi- , 
nary exertions from the able and distinguished 
counsel who have appeared before you. These 
are the rights and duties of the counsel It 
is the business of the com-t to select from the \^ 
great mass the matter most worthy of your "" 
attention, and to put it before you in as. plain 
and simple a shape as it will admit of. Such 
wiR be my object on this occasion; and I 
trust that both you and I will enter upon 
our duties, and endeavour to perform them, 
with a suigle eye to the authority of the laws, 
which we are bound to obey, and which we 
are placed here to maintain. If the state to 
which we belong has fallen into an error, and 
injured one of her citizens by an illegal and 
unauthorized act of legislation, it is here that 
the error must be corrected, or the wrong 
will be perpetual. On the other hand, we are 
not to deal lightly with the power and rights 
of a state; or to overthrow her most solemn 
acts in a spuit of wantonness, or in the in- 
dulgence of speculative theories and ingenious 
refinements. The facts of this case, supported 

J [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 

2 [Affirmed in 7 Pet. (32 U. S.) 469.] 

3 The notes of the judge of the arguments ot 
the counsel in this case, being mislaid, we are 
obliged to omit the usual outline of them. If 
they should be recovered, the outline will be giv- 
en in an appendix. 



LIVINGSTON (Case No. 8,416) 



[15 Fed. Cas. page 678] 



by documentary testimony, are before us, 
vrith no contrariety in any thing material; 
and it is cm- dutj^ to seek for the law whicli 
governs them, and so jronounce our judg- 
ment between the parties. 

The title of the plaintiffs to the land in 
question is derived from X Nicholson, who, 
in the year 1794, purchased it from the com- 
monwealth. By an agreement made between 
the parties in this cause, it is stated that "as 
both parties claim under J. Nicholson, the 
title to the premises shall be admitted to have 
been in him, unless divested liy the alleged 
lien and proceedings of the state of Pennsyl- 
vania." The defendants also daim title from 
the same J. Nicholson. They purchased their 
lands severally under the alleged lien and 
proceedings of Pennsylvania, and bought 
them from the state as the property of X 
Nicholson; and "as and for such estate as 
the said J. Nicholson had and held the same 
at the time of the commencement of the lien 
of the commonwealth against the estate of 
the said X Nicholson." By this clause in the 
act of assembly directing the sales, the origi- 
nal contract between the commonwealth and 
X Nicholson is recognised and affirmed; his 
right and property in the lands admitted; 
and the commonwealth undertook to sell to 
the purchasers, the present defendants, only 
such estate as X Nicholson held in them. 
Both parties then claim to have the title and 
right in these lands, which X Nicholson once 
held, and the question now to be decided is, 
which of them has made good his daim; 
which of them has proved and maintained 
his right by the facts of the ease and the law 
of the land. The original title beuig admit- 
ted to have been in X Nicholson, his heirs, 
who claim immediately from him, have and 
hold his rights, "unless they have been di- 
vested by the alleged lien and proceedings 
of the state of PeuRsylvania, under which 
the defendants have title." 

This simple view of the case brings* us at 
once to the question we have to examine, to 
wit: Has the lien of the state on this prop- 
erty, and the proceedings of the state to en- 
force that lien, divested X Nicholson and his 
heu;s of the title and estate he once had in 
it; and have the title and estate of John 
Nicholson become vested in the defendants 
by virtue of that lien and those proceedings? 
In pursuing this inquiry, our first step must 
be, to trace this lien and these proceedings 
from their origin to their termination; and 
examine whether they have brought these 
lands which "j. Nicholson once held, lawfully 
and rightfully in the possession of the de- 
fendants, with all the title J, Nicholson had 
to them. If they have not done so, the de- 
fendants stand without title; they pretend 
to no other; the original rights of J. Nichol- 
son in the land are unchanged by these pro- 
ceedings, and the plaintiffs now holding those 
rights are entitled to recover. We must turn 
a careful attention to some of the laws of 
the legislature of Pennsylvania, and settle 



their meaning and effect, before we consider 
the various acts that have been done under, 
them. The foundation of the title of the de- 
fendants is found in the twelfth section of 
the act of the 18th of February, 17S5 [2 Dall. 
Laws, 251]. It enacts that "the settlement 
of any public account by the comptroller-gen- 
eral, and eonfii-mation thereof by the su- 
preme executive council, whereby any balance 
or sum of money shall be found due from 
any person to the commonwealth, shall be 
deemed and adjudged to be a lien on all real 
estate of such pei-son throughout this state, 
in the same manner as if judgment had been 
given in favour of the commonwealth for 
such debt in the supreme court." This act, 1. 
gives a lien in favour of the commonwealth 
upon all the real estate of any person who 
shall be found to be a debtor to the common- 
wealth, in any balance or sum of money, by 
a settlement of his account by the comptroller- 
genei*al, confirmed by the executive council; 
2. this lien is to attach to the estate in the 
same manner as if a judgment had been given 
for the debt hi the supreme court I have 
not been able to satisfy myself of the mean- 
ing of the leglslatui'e in this last phi*ase— "in 
the. same manner as if a judgment had been 
given in the supreme court." It is true that 
at the time when this act was passed, a judg- 
ment In the supreme court extended its lien 
over the whole state; but as the act had pre- 
viously declared that the lien under it should 
be on all the real estate of the debtor, through- 
out the state, we must presume something 
more was intended by the subsequent clause. 
The defendants contend, that by the words, 
"in the same manner," &c., the legislature 
intended that a purchaser under this lien 
should hold the land in the same maimer as 
a purdiaser under a judgment; and have the 
same protection against a subsequent reversal 
for any errors in the proceedings antecedent 
to the lien. If this construction be the true 
one, it will greatly abridge our inquiries in 
this cause. It closes up all the objections of 
the plaintiffs to the settlement of the ac- 
counts; and ratifies every irregularity, if there 
be any, prior to the lien. It therefore be- 
comes necessary to examine, and, as far as 
we can, determine what was the meaning of 
the legislature in usmg these words, "shall 
be deemed and adjudged to be a lien on all 
the real estate of such person, throughout 
this state, in the same manner as if a judg- 
ment had been given in favour of the com- 
monwealth against such person, for such debt 
in the supreme court." Did they mean to 
say that a sale made under a lien, in such 
manner as might afterwards be directed, for 
this act made no provision for a sale, should 
have the same protection or immunity from 
errors, as was given by the law of 1705 [1 
DaU. Laws, 67], to sales by execution under 
a judgment? I have suggested akeady, tliat 
while the act of 1785 gives to the settlement 
of an account the effect of a lien by judg- 
ment, it' provides no mode or proceeding by 
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wliich the lien is to be enforced, or the money- 
secured by it collected. I cannot but infer 
from this that it was the intention of the 
legislature to make the debt secm-e by the 
lien; but that It was to be recovered and 
collected in the ordinary -way of a suit, a 
judgment and an execution; the settlement 
being conclusive evidence of the debt. If 
this be so, then as the sale would also be by 
a venditioni by vhtue of the judgment and 
levy, the purchaser would of course receive 
the deed of the sherifiC, and have all the pro- 
tection given by the ninth section of the law 
of 1705 to such a sale. In this view of the 
act no provision was necessary for the se- 
curity of the purchaser, and therefore none 
can be intended by the words in question. 

Again, the lien is given in the same manner 
as if a judgment had been given in the su- 
preme com't. Now a judgment in the supreme 
court had no special privilege or rights m this 
respect; but a purchase under a judgment 
in any other court had the same protection 
from distm-banee in case of a reversal of the 
judgment as if it had been rendered in the 
supreme court- On comparing the twelfth 
section of the act of 1785 with the ninth sec- 
tion of that of 1705, it wiU be found very 
difficult to connect them in the manner con- 
tended for by the defendants. By the law of 
1785, the lien is put on a footing with a judg- 
ment and no more. Now the provision of the 
law of 1705 has no reference to the judgment, 
but the sale made by the sheriff, by virtue 
of the levy, condemnation and venditioni ex- 
ponas issued from the court. It is the sale 
which is not to be avoided by a reversal of 
the judgment, but the purchaser is confirmed 
in his right and title to the land, and its 
former owner, the defendant, can demand a 
restitution only of the money for which it 
was sold. If the act of 1785 had authorized 
an execution to issue, on the settlement which 
in ti-uth is the substitute for the judgment 
as regards the debt, or a sale to be under any 
process to satisfy it in the same manner as 
a sale under a judgment, the conclusion 
might have been faurly made that the pur- 
chaser at such a sale woxdd stand as secure 
in his title as a purchaser under a judgment. 
From 1785 to 1806, no provision was made 
to enforce the payment of the money secured 
by the lien in any other way than by a judg- 
ment and execution to be obtained as for any 
other debt. In 1806 [4 Smith's Laws, 355], 
an act was passed specially for the case of 
J. Nicholson, leaving the collection of the 
debts due from all other persons to the com- 
monwealth, stiU to be made in the ordinary 
way. In the case of J. Nicholson, for reasons 
very apparent on the face of the act, the 
legislature provided a proceeding "for the 
more speedy and effectual collection of certain 
debts due to this commonwealth," by which, 
and another act passed in the following year, 
a sale was ordered to be made by commis- 
sioners as in the manner prescribed by the 
acts, of the lands of J. Nicholson, subject to 
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the lien of the commonwealth. This sale dif- 
fers in many respects from that authorized 
by the law of 1705, by vhrtue of a judgment 
and execution. The lands are to be sold ab- 
solutely, and not, as in the other case, only 
"where a sufficient personal estate cannot be 
found." No inquisition is to be held to ascer- 
tahi the annual value of the land; and in 
other matters, it is wholly unlike a sheriff's 
sale; why then shall we say it is to have 
the effect of a sheriff's sale, in this particular, 
which effect is expressly given to that sale 
by the law which authorizes the sale in ques- 
tion? I am inclined to think this redundancy 
of expression is but a pleonasm which may 
occur in legislative compositions as in other 
works of the pen. The fiil and perfect valid- 
ity of this act has not been questioned, nor 
could be. Every government assumes and 
rightfully has the power to take care of its 
own revenue, to protect it by extraordinai-y 
securities, to collect it by extraordinaiT rem- 
edies. Without this power and a liberal ex- 
ercise of it, the government might be thrown 
into ruinous embarrassments and distressmg 
disappointments, and delays in meeting the 
expenses of the public service. The United 
States by an act of congress are entitled to a 
preference in certain eases over all other cred- 
itors, and even a judgment will not protect a 
creditor from the extraordinary right of the 
government for the payment of an ordinary 
debt. 

We proceed then on the undisputed ground, 
that the state of Pennsylvania has taken to 
herself no illegal nor unusual advantage by 
the enactment of the twelfth section of the 
law of 1785 [2 DalL Laws, 251], but that any 
balance or sum of money due from any per- 
son, ascertained and settled in the manner 
therein prescribed, "shall be deemed and 
adjudged to be a lien on all the real estate 
of such person throughout the state." You 
have observed that the settlement of the ac- 
count to which the lien is given, must be 
confirmed by the supreme executive council. 
This was in 1785; in the year 1790, the peo- 
ple of Pennsylvania made for themselves a 
new constitution, or form of government; 
and thereby the executive power of the com- 
monwealth was vested in the governor, and 
the executive council of course ceased to ex- 
ist Many acts of legislation became neces- 
sary to accommodate the laws of the state 
to the new government; among others to 
vest in the governor the power of the execu- 
tive council. On the 13th of April, 1791 [3 
Dall. Laws, 73], a general act was passed 
which enacted that the governor of the com- 
monwealth shall have and exercise all the 
powers that by any law or laws were vested 
in the supreme executive council. The du- 
ration of this act was limited to the 1st of 
August following. On the 21st of Septem- 
ber, 1791 [3 Dall. Laws, 113], the act of April 
was continued to December, and in the law 
of September, we find the following provi- 
sion: "That in all cases where accounts ex- 
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amined and settled by the comptroller-gen- 
eral and register-general, or either of them, 
have heretofore been referred to the execu- 
tive authority, to be approved and allowed 
or rejected by the governor, the same shall 
only, for the future, be referred to the gov- 
ernor, when the said comptroller-general and 
register-general, shall differ in opinion: but 
in all cases when they agree, only the bal- 
ances due on each account shall be certified 
by the said comptroller-general and register- 
general to the governor, who shall thereupon 
proceed in like manner, as if said accounts 
respectively had been referred to him ac- 
cording to former laws upon the subject. 
And provided also, that in all cases when a 
party or parties shall not be satisfied with 
the settlement of their respective accounts by 
the comptroller-general and register general, 
or when there shall be reason to suppose that 
justice has not been done to the common- 
wealth, the governor may and shall, in like 
manner, and upon the same condition, as 
heretofore, allow appeals, or cause suits to 
be instituted as the case may require." The 
meaning and construction of these provisions 
have formed a prominent subject of the dis- 
cussion you have heard. It is my duly there- 
fore to give you my views of It. We must 
go back for a moment. 

By the law of 1782 [2 Dall. Laws, 44], great 
powers were given to the comptroller-gen- 
eral, in the settlement of accounts; and no 
appeal was allowed from his decision, or any 
means given by which a party aggrieved by 
his settlement could bring his case before the 
court and jury upon its facts or its law. 
To remedy this injury and injustice, the act 
of 17S5 was passed. It enacts that where- 
ever the comptroller-general shall settle an 
account in pursuance of the previous law and 
transmit it to the executive council for their 
approbation, if the paity be dissatisfied, he 
may, within one month after notice given 
to him by the comptroller, appeal to the su- 
preme court on certain terms not now mate- 
rial. The sixth section of the law of 17So 
directs that if the council be dissatisfied with 
the settlement made by the comptroller, they 
may direct a suit to be instituted against the 
paity, with whose accounts they may be dis- 
satisfied. This brief recurrence to previous 
laws will aid us in understanding the acts 
of September, 1791, with one additional ref- 
erence. On the 28th of March, 1789 [2 Dall. 
Laws, 704], an act was passed for the ap- 
pointment of a register-general, and the 
comptroller is required to submit all the ac- 
counts he shall adjust, before he shall finally 
settle them, to the examination of the regis- 
ter-general, and take his advice and assist- 
ance in making such settlement; and the 
settlements made by the comptroller with the 
aid and assistance of the register, are to be 
laid before the executive council. After- 
wards by a law of April, 1790 [2 Dall. Laws, 
787], all accounts are ordered, in the first in- 
stance, to be submitted to the register, and 
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after his liquidation and adjustment to bo 
transmitted to the comptroller for his exam- 
ination and approbation, who shall in like 
manner transmit them to the executive coun- 
cil for their final approbation. Thus we see 
that antecedent to the law of September, 
1791, the course of settling an account with 
the comptroller was: 1. To have it exam- 
ined and adjusted by the register-general; 
2. By the comptroller-general; 3. By the su- 
preme executive council; and it was not con- 
sidered to be a final settlement until it was 
examined, adjusted and approved by all 
these tribunals. All the rights of appeal by 
the party, and of a suit by the executive on 
behalf of the commonwealth, remained as 
they were given by the act of 1798 [4 Dall. 
Laws, 268]. 

We now come to the act of September, 
1791, and the changes effected by it in the 
settlement of public accounts. In the first 
place it enacts that the reference of the ac- 
counts to the governor, or executive power, 
to be by him approved and allowed, or re- 
jected, shall in future only be, made when 
the comptroller and register shall differ in 
opinion. When they agree the accounts are 
not to be transmitted to the governor, or in 
any manner referred to him for his approbif- 
tion or rejection, but the register and comp- 
troller are required to certify to the governoi 
only the balances due on the one side or on 
the other on each account. It is, however, 
provided that if the paity shall be dissatis- 
fied with the settlement, he shall have an ap- 
peal in like manner and upon the same con- 
ditions as heretofore; and so on the other 
hand, if the governor shall suppose that jus- 
tice has not been done to the commonwealth, 
he may cause a suit to be instituted against 
the party, and in either case the whole ac- 
count will be investigated and recommended 
by a court and jury. But if the party does 
not take his appeal in the manner prescribed, 
and the governor does not cause a suit to be 
instituted, both the commonwealth and the 
party are presumed to acquiesce in the set- 
tlement made by the register and comptrol- 
ler, and it is finally conclusive upon both. 
Such was the law of the commonwealth for 
the settlement of public accounts, when the 
accounts of J. Nicholson, now before the 
court, were adjusted and settled. 
_ We are now prepared to approach the ques- 
tion of lien. The right of a commonwealth 
to a lien on all the real estate, throughout 
the state, of any person for the sum or bal- 
ance found due, being given by the law of 
1785, we have to inquire whether such a bal- 
ance or sum of money was found due from 
J. Nicholson to the commonwealth, in such 
manner and form as to give this lien to the 
commonwealth on all the real estate of J. 
Nicholson throughout this state for such bal- 
ance or sum. In other words, were the ac- 
counts of J. Nicholson with the common- 
wealth so settled, according to the laws of 
this state, and the balances or sums alleged 
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to be due from him so found, as to entitle 
tbe commonwealth to the lien given by the 
twelfth section of the act of 1785? Was 
there, on the 31st of March, 1806, when the 
■act was passed "for the more speedy and 
effectual collection of certain debts due to 
this commonwealth;" was there a debt due 
from J, Nicholson to the commonwealth; and 
was there a valid and subsisting lien on his 
real estate for the security and payment of 
that debt? The defendants allege the affirm- 
ative of both these questions. And they rest 
their proof: 1. On the settlement of certain 
accounts of J. Nicholson in 1796. 2. On two 
judgments rendered against him by the su- 
preme court of the state in favour of the 
commonwealth: one on the 18th of Decem- 
ber, 1793, the other on the 21st of March, 
1797- 

(1) The accounts. Three having been laid 
"before you, and they were produced by the 
plaintiffs in the opening of the case, 1 shall 
take them in their order of time. 

1. An account which affirms on the face of 
it to have been settled and entered in the 
office of the comptroller-general on the 3d of 
March, 1796, and in the office of the register- 
general on the 8th of March, 1796. This ac- 
count is headed, "Dr, John Nicholson on ac- 
count in continental certificates with the 
state of Pennsylvania, Or." You will have 
it with you; if is therefore sufficient for me 
to say, that on this account there is a bal- 
ance struck against J. Nicholson of 58,429 
dollai's 24 cents. 

2. An account "settled and entered" in the 
office of the register-general on the 20th of 
December, 1796, and "approved and entered" 
in the comptroller's office on the 22d of De- 
cember, 1796, headed "Dr, John Nicholson on 
account in continental certificates with the 
commonwealth of Pennsylvania, Or." The 
balance of the former account, 58,429 dollars 
24 cents, is here charged to J. Nicholson, and 
credits are given to him which reduce that 
balance to 51,209 dollars 22 cents. This bal- 
ance and the former contract is stated to be 
carried to account on new account. 

3. An account which is thus vouched by 
the accounting officers: "Settled and en- 
tered, Samuel Bryan, register-general officer, 
SOth June, 1800. December 20, 1796. ■ N. B. 
This account was settled in December, 1796, 
but not entered in the books till the SOth 
-of June, 1800. Also examined and entered, 
John Donaldson, comptroller-general offi- 
cer, December 20, 1796." This account is 
headed, "Dr, John Nicholson, account three 
per cent stock of the United States, in ac- 
count with the commonwealth of Pennsyl- 
vania, Or." A balance is struck against 
John Nicholson of 63,729 dollars 86 cents, 
carried to the new account. As the lien of 
the commonwealth, by which the defend- 
ants maintain their right, is in part alleged 
to have been created by those accounts 
and their settlements, they have properly 
attracted a particular attention from both 



parties, and been the subject of great part 
of the discussion that has been laid be- 
fore you. The objections to these settle- 
ments, urged by the plaintiffs, are numer- 
ous, and I shall draw your notice to such of 
them as I think we may now consider. You 
have observed that one of these accounts has 
been brought before the supreme court of the 
state in the case of Smith v. Nicholson, re- 
ported in 4 Yeates, 6. Such of the questions 
now raised as were clearly decided in that 
case, I shall not trouble you with; I shall 
abide "by that decision, not only on account 
of the obligation I am judicially under to do 
so, but because I am entirely satisfied with 
it. I speak of the law there settled. In that 
case the commonwealth claimed a priority 
over a private creditor of John Nicholson, 
who had taken in execution a tract of land 
as the property of Nicholson, The common- 
wealth maintained her claim by virtue of her 
alleged lien on all the real estate of Nicholson 
given to her by the law of 17S5, on a cer- 
tain settlement of one of his accounts, by 
which the sum of 58,429 dollars 24 cents, 
made on the 3d and 8th days of March, 1796, 
wds found due to the commonwealth. This 
is one of the accounts and settlements on 
which the defendants now rely. The ques- 
tion submitted to the court was, whether the 
said settlement created any lien on the real 
estate of John Nicholson. We must observe 
that this is the account which was first set- 
tled and entered in the books of the comp- 
troller-general, and afterwards settled and 
entered in the books of the register-general, 
which is here insisted upon to be a fatal ir- 
regularity. It is also expressly stated that 
the accounts were not transmitted and re- 
ceived no confirmation from the governor. 
These facts were then distinctly presented 
to the court, and their opinion given on the 
law of such a case. 

1. That the account settled was but one 
of the various accounts between the com- 
monwealth and the debtor. 

2. That the settlement had been made first 
by the comptroller, and afterwards by the 
register. 

3. That it had never been transmitted to 
the governor, or received any confirmation 
by him; and the question submitted to the 
court was, whether this settlement of their 
account created a lien on the lands of the 
debtor in favour of the commonwealth. 

THE COURT then decided: 

1. That the provision in the law of 1785, 
which creates the lien, is not repealed by any 
subsequent law or laws, expressly or by im- 
plication, 

2. That the settlement of the account be- 
fore them, made in the manner mentioned, 
did create a lien on all the real estate of J. 
Nicholson throughout the state. 

This decision is the law of the ease as it 
was presented in the supreme court of the 
state, and no fm'ther. The party here, who 
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-was not a party to that suit, has a right to 
the benefit of any new facts which would 
vary the ease, if there he any such. We must 
therefore consider such of his objections to 
the settlements as were not brought into 
view, and have not been disposed of by the 
judgment of the court in the case cited. 

It is alleged that John Nicholson had a 
legal right to notice of the intended settle- 
ment of his account; that he had no such 
notice, and that therefore the settlement 
made by the accounting officers of the com- 
monwealth was ex parte, and had no binding 
force on him or his property. This allega- 
tion, as an affirmative fact that he had no 
notice, is not supported by evidence or ad- 
mission, as it was in Fitter's Case; but the 
case here is, that no proof has been produced 
that he had notice. We come at once to these 
questions: Was any notice necessary to give 
a legal validity to these settlements? May 
a notice be now presumed? Is there any 
evidence of it, which, at this distance of time, 
and under the circumstances of the ease, 
ought to satisfy us that it was given, or that, 
what is equivalent to it, the party attended 
at the settlements? One of the plaintiff's 
counsel has insisted that the notice directed 
by the fifth section of the law of 1782, which 
is in truth a process of summons, to be 
issued by a prothonotary and served by a 
sheriff, was such a notice as John Nicholson 
was entitled to. On turning to the act, it, to 
me, is extremely clear, that the notice there 
has no reference whatever to accounts which 
should afterwards arise and be settled with 
the treasury of the commonwealth. It applies 
only to certain accounts, then of loong stand- 
ing, and unsettled or not finally closed, with 
persons having in their hands large sums of 
money or effects belonging to the common- 
wealth, in danger of being lost, if 'Vigorous 
measures be not taken to compel such per- 
sons to settle their accounts, and discharge 
the balances which may appear to be due to 
the state." The comptroller is ordered to 
form lists or abstracts of the names and 
places of abode, &c. of such persons; and 
it is to them that the notice or summons is 
to be issued, to be followed by the subse- 
quent proceedings, according to the act 

We recur to the question, was any notice 
required to be given to John Nicholson, of 
the intended settlements of his accounts? 
Certainly none is directed by the numerous 
acts of assembly which have been passed 
for settling the accounts of public debtors. 
It is nevertheless insisted that it is indis- 
pensable; and the opinion of the supreme 
court of the state is relied upon (Fitter's 
Case, 12 Serg. & R. 277) to prove the neces- 
sity of notices, although none may be ex- 
pressly directed by the act under which an 
account is settled. The circumstances of that 
ease were very peculiar, showing a strong 
and clear equity with the defendant, not 
merely in the point of notice, but in the sub- 
stantial merits in controversy. Great wrong 



had been done him in the settlement, and it 
was admitted by the accounting officer: what 
is more material, there were many expres- 
sions and provisions of the acts under which 
his accounts were settled, from which the 
court thought it was "manifest the legis- 
lature intended, in such case, that the party 
should have been summoned, or in some way 
or other have had notice." The case decided 
by the court, was veiT different from this; 
it is an authority only so far as they are 
the same. In the acts of the legislature we 
have to construe, there are no such provisions 
as are found in Fitter's Case, from which 
the court inferred a manifest legislative in- 
tention of notice. Some general expressions 
of the chief justice, in delivering the opinion 
of the com't, are resorted to to sustain the 
objection here; such as that notice to the 
party, "is one of the most substantial req- 
uisites of natural justice;" that "in propor- 
tion as power approaches to arbitrary dis- 
cretion, it should be restrained within the 
limits prescribed to it by the legislature." 
Again, "the word 'setttement' imports a joint 
act of the parties who have computed to- 
gether; and an ex parte settlement (if any 
thing properly be so called) is contrary to the 
plainest principles of natural justice." This 
is all true, and well applied to the case be- 
fore that comrt, in which they thought that 
the proceeding of the accounting officer had 
not been "restrained within the limits pre- 
scribed to it by the legislature;" but it 
would be a bold step in this, or any other 
court, to pronounce an act of a state legis- 
lature unconstitutional and void, on such 
general opinions and principles, however just 
in themselves; and without going thus far,, 
they will avail nothing for the plaintiffs in 
this ease. If, therefore, it were here proved 
or admitted that J. Nicholson had no no- 
tice of the settlements now charged up- 
on him and his property, made by vir- 
tue of legislative acts, which it is admit- 
ted require no notice, I should not imag- 
ine myself to be authorized to pronounce the 
acts and proceedings of the legislatui*e in- 
valid; for the argument, on the subject of 
notice, followed out, ends in this, if it is to 
serve the plaintiffs, that the acts of 1806 are 
unconstitutional and void, because they or- 
dered the sale of the estate of John Nichol- 
son, by virtue of a lien created by a settle- 
ment of his accounts, which settiement was 
made without notice to him, and therefore 
gave no authority to the legislature to pass, 
the acts in question; or that no lien was, 
or constitutionally could be created, by a 
settiement of accounts without notice to the 
parties, although the legislature had requir- 
ed no notice, and that such a settlement it- 
self was illegal, and not binding on the party 
or his property. That is (supposing the no- 
tice not to be required by the laws), that 
the legislature has no power to direct a set- 
tlement of a debtor's accounts, nor to make 
the balance due on such a settiement, a lien 
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on Iiis property witliout notice. Granting this 
to be just J is it a void act? 

If the argument does not come to this con- 
clusion, it does not help the plaintiffs. And 
can we soberly and judiciously bring it to 
this conclusion? Can Tve solemnly pronounce 
a law of this state to be void, because a no- 
tice was not given, when none was re- 
quired, by the power having the clear right 
to say whether it should be given or not? 
I might think notice to be a "substantial 
requisite of natural justice," but in a certain 
case, the legislature has thought otherwise; 
and they had a constitutional right to think 
so, and to act upon their own opinion of this 
abstract question, as well as of its applica- 
tion to the case they were providing for. In 
Fitter's Case, the only question was, whether 
he should be charged with interest on the 
balance of his account, a question peculiarly 
within the equity of the court, and the opin- 
ions of substantial justice; that court was 
not called upon on such a point, to declare a 
law of the state void, and to prostrate it as an 
illegal assumption of legislative power. No 
court has yet presumed to question a legis- 
lative act, on the ground-of a difference with 
their notions of natural justice; and no legis- 
lature would, or ought to submit to such a 
restriction of their authority. To affect the 
defendant's title, on this point of notice, we 
must declare that the settlement and the 
acts directing it, are unauthorized and void, 
because they give no notice, and therefore 
created no lien, and that the acts of 1806-07 
are void, because they order a sale without 
settlement or lien. 

If then the legislature had a right or a 
power to direct a settlement of the accounts 
of a debtor without notice to him, and they 
have done so, we might dismiss this objec- 
tion with the remark, that however unjust 
we might deem it, yet as it violates no pro- 
vision of the constitution, we cannot put the 
judicial veto on a law on this account. But 
I will proceed a little further with it. The 
counsel for the defendants have insisted, and 
are well supported by precedent, by prin- 
ciple and sound policy, in the administration 
of justice, that after a lapse of thirty-four 
years since these accounts were settled, a 
fair and legal presumption arises, that all 
was done which the«law required to be done 
or which ought to have been done, to give 
validity to the settlements; that it must be 
presumed, in the absence of all proof to the 
contrary, that the appointed and sworn of- 
ficers of the commonwealth who settled the 
accounts, performed their duties with a prop- 
er regard to the rights of the other party; 
that the whole proceeding was regular and 
lawful. But allow me to call your atten- 
tion to the evidence you have had of the cir- 
cumstances which may at this time be con- 
sidered as proof of notice or of the attend- 
ance and acquiescence of the party, John 
Nicholson. It does not seem to be questioned 
by the plaintiffs, that slight circumstances 



might now be received as proof of notice; 
are there not such circumstances in this 
ease? In the first place, we have the official 
certificates of the register and comptroller, 
that these accounts were "settled." If we 
may with the plaintiffs adopt the suggestion 
or allegation of Judge Gibson in Fitler's 
Case, that the word "settlement"' imports a 
joint act of the parties, can we refuse the 
same intei-pretation to the word "settled." 
If where the law directs a settlement of an 
account, it implies that both parties are to 
be present and acting in making it: when the 
officer certifies that it is settled, the same 
implication arises not only from the force 
of the tei*m, but from the presumption that 
it was settled according to law. Again, the 
proofs of these accounts were in the hands 
of J. Nicholson, probably in November, 1796; 
tn which it is severally stated, that his ac- 
count was "settled" in March, 1796. If the 
term has the meaning now given to it, J. 
Nicholson had then an allegation by the ac- 
counting officers, that these settlements were 
by the said officers in conjunction with him, 
and he never denied the allegation, or the in- 
ference; but by taking, as it is asserted for 
him, these accounts as the basis of the judg- 
ment afterwards confessed by him, affirm- 
ed it 

On all these grounds I am of opinion, that 
this objection of the want of notice of the 
settlement of the accounts of J. Nicholson 
cannot avail the plaintiffs in this cause, or 
affect the validity of the settlements. The 
case of Smith v. Nicholson [4 Yeates, 6] de- 
cides, and I think very properly, that where 
the register and comptroller agree in the 
settlement of an account, the account need 
not be transmitted to the governor for his 
confirmation or revisal; of course I make 
no further answer to this objection: but it 
is argued that if this be so, yet in all cases 
the balances must be reported to the gov- 
ernor by whom the appeal is to be allowed 
and certified. This is true, and no such 
point was brought to the view of the court 
in the case just mentioned. The reason is ob- 
vious, the question then was, as it now is, 
as to the lien of the commonwealth, and 
which lien was given by the law of 1785, on 
and by the settlement of the account, and 
was full and complete when that settlement 
was full and complete, which it was on the 
agreement of the register and comptroller. 
When the further confirmation of the gov- 
ernor was necessary to the settlement, then 
the lien did not attach until that confirma- 
tion was obtained; but no act of the gov- 
ernor being necessary to this settlement, it 
at once created the lien; subject it is true 
to such alteration in the amount secured 
by it as on appeal might be found due, but 
if no appeal was taken, it stood for the bal- 
ance found by the register and comptroller 
on the settlement of the accounts. This an- 
swer also will meet the objection that these 
accounts were not entered in the books; al- 
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though those produced are certified by both 
oflBcers to he entered. The entry either of 
the whole account or the balance is no essen- 
tial part of the settlement; on the contrary, 
the account must he settled and finally, un- 
less appealed from, before it can be entered. 

It has been strongly argued that the bal- 
ances must be in money, not in stock, certifi- 
cates or other effects. For this I can only 
look to the aecountw themselves, which pro- 
fess to give money balances in dollars and 
cents. I believe no continental certificates, 
or certificates of stocks, were given for dol- 
lars and cents. If in this I am correct, it 
is clear that in stating the accounts and strik- 
ing the balances, the stocks had been valued 
and reduced to money. 

It is said that the order of settlement by the 
accounting ofiicers has been reversed. There 
might be some embarrassment on this ques- 
tion, if it were material; but as accounts have 
been produced, settled in both ways, and any 
one is sufficient to give a lien to be the foun- 
dation of the subsequent acts of assembly, we 
need not stop to examine this objection more 
particularly; we are not now settling the ac- 
counts, nor inquiring which of several has 
given a legal balance; but whether any ac- 
count has been settled so as to give a lien 
to the commonwealth, under the provisions of 
the law of 1785. 

Besides the objections to these settlements 
by the force of which it is maintained that 
they created no lien in favour of the common- 
wealth, it has been argued that if such lien 
were given by them, it was afterwards lost 
by the judgment entered for the same debt in 
March, 1797, rendered in a suit brought 
against J. Nicholson, in the supreme court of 
the state to September tei-m, 1795. 

This was antecedent to the settlements. 
The argument is that the commonwealth had 
two modes of proceeding, to secure and re- 
cover moneys or effects due to her. 1. The 
ordinary proceeding by a suit in one of her 
courts, regularly prosecuted to judgment. 2. 
By a settlement of the account of the debtor, 
and the lien thereby created for the balance 
found due. That she could not have or use 
both at the same time, and in this case hav- 
ing made her election to proceed by suit, she 
can claim nothing by the settlement. It has 
been further strongly urged by the last coun- 
sel, in connexion with this point, that the 
two claims are here inconsistent, for that 
while the suit demands the certificate and 
stock as the property of the commonwealth, 
the accounts, by charging him with their 
value, consider them as the propeity of X 
Nicliolson. The declaration is produced to 
show this understanding of the case. This 
is very much a technical view of the pro- 
ceeding. But this is not the only answer or 
explanation of it. When the suit was 
brought, and the declaration has reference to 
that period, the account had not been set- 
tled, and the certificate and stock were really 
the property of the commonwealth, in the 



hands of the defendant. More than a year 
afterwards the accounts are settled between 
the paities, and a value is given to the certifi- 
cates and stock which had been claimed in 
the suit, and he is charged with them at their 
money value. Then they become the property 
of J. Nicholson, and he becomes indebted to 
the commonwealth for the value; the ac- 
coimt is accordingly so settled, with all the 
legal effects of the settlement. At the next 
meeting of the court, in March, 1797, when 
tlie cause is called for trial, a judgment is 
given and taken for the money value, previ- 
ously accorded to the certificates and stock: 
and the result of the whole operation is, that 
the commonwealth has a settlement, lien and 
a judgment at the same time, against the 
same person for the same debt If there is 
anything illegal or unusual in this, it is 
unknown to me. Are not the instances witli- 
out number, in which a party is allowed to 
have two or more securities, and two or more 
remedies for the same object or debt, which 
he may prosecute sometimes together and 
sometimes successively without impairing 
either? If the judgment did merge and de- 
stroy the lien; could it do so without becoming 
its substitute and as fully serving all the 
purposes of the defence? To avoid this con- 
clusion, the plaintiffs have made an extraordi- 
nary effort. They argue at one time that 
no lien can be claimed by virtue of the set- 
tlements, because neither the commonwealth 
nor her accounting officers, had any such ex- 
pectation or intention: and the judgment of 
March, 1797, is invoked to demonstrate the 
truth of this allegation. At another time they 
argue that the commonwealth can have no ad- 
vantage in these sales from the lien of her 
judgments, because the legislatm-e had no 
such expectation or intention, but looked al- 
together to the settlement liens. By this in- 
genious process of reasoning, the common- 
wealth is made to destroy her own rights, by 
her own intentions; and it is not the least re- 
markable feature in the argument, that she 
has done this by the very acts by which we may 
say she supposed she was strengthening and 
securing those rights. In 1797 she abandoned 
the settlements to rely upon her judgment: 
and in 1807 she abandoned the judgment to 
resort to the settlements which she had sur- 
rendered and lost ten eyears before. 

If the defendants are to be deprived of the 
liens of the law of 1795, they then go to the 
judgments obtained by the commonwealth 
against J. Nicholson, as sufficient to support 
the sales ordered by the acts of 1806 and 1807, 
and their titles derived from those sales. 
And why are they not? Why are these judg- 
ments not such liens as satisfy the provisions 
of those acts and afford a foundation for the 
proceedings thereby directed? The only pre- 
tence set up by the plaintiffs against them is, 
that the legislature did not intejid it, with 
a reference to a section in one of the acts 
which relates to a dispute with the Asylum 
Company, to support the allegation. Can I 
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say that the legislature did not intend to 
exercise all the rights which these judgments 
gave to the commonwealth? Can I say, by a 
forced and remote inference, that they in- 
tended so great a wrong to the interests they 
were bound to protect? I turn to the acts 
for this intention, and do not find it any where 
declared or expressed. I find no abandon- 
ment of any right the commonwealth had 
against J. Nicholson or his property, for the 
recovery of the debt he owed to her. The 
language of the acts is of sufficient compre- 
hension to include the liens by the judgments 
—indeed as fully and clearly as the liens by 
the settlements— and there is no more exception 
of the one than of the other. The various 
provisions of these acts relate to the lands 
of J. Nicholson, subject to the lien in one act, 
and to the liens in the other, of this common- 
jvealth, I look in vain for any reason, legal 
or logical, to induce a belief that the legisla- 
ture, in their acts of 1806 and 1807, intended 
to relinquish the lien which the law gave 
them upon the lands of J. Nicholson, by vir- 
tue of the judgments against him. 

If the law of 1785 is a good and valid act of 
legislation, and if, either by virtue of settle- 
ments made of the accounts of J. Nicholson, 
or by the judgments rendered against him at 
the suit of the commonwealth, there was in 
1806 a legal and subsisting lien on all his 
real estate within the state, the only remain- 
ing question is, whether the acts of 1806 and 
1S07, or such parts of them as are necessary 
to the title of the defendants, are valid and 
constitutional laws, or whether they violate 
any of the provisions of the constitution of 
the United States, or of the constitution of 
Pennsylvania, and are so inconsistent with 
them, or either of them, that it is the right 
and duty of the court to declare them to be 
null and void. The power and right of the 
court to do this has been freely admitted by 
the counsel on both sides; indeed I do not 
see how it is possible to doubt it If we are 
bound faithfully to administer the law of 
the land, if it is om- duty to give to every 
suitor the rights he is entitled to under that 
law, it follows that it is our right and duty 
to seek for that law in the declared will of 
the people, who alone have the power to 
make it; and if in this search we find con- 
flicting acts, both professing to be the will of 
the people, we must yield submission to the 
greater or paramount law, and disregard the 
inferior. 

That the constitution is that paramount 
law, and that acts of legislation are subordi- 
nate to it, cannot be denied, and the conse- 
quence is, that where they cannot be reconcil- 
ed, where both cannot be executed, the courts, 
when called upon to declare the law, must 
give effect to the constitution, and annul the 
act which would violate and defeat it. This 
is, however, a high exercise of power, and 
should always be attempted under a deep 
sense of the responsibility assumed by the 
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court, with a profound respect for the legisla- 
tive body, and anxious desire to give efEeet to 
both acts, if they can be reconciled. The in- 
compatibility must not be! speculative, argu- 
mentative, or to be found only in hypothetical 
cases or supposed consequences. It must be 
clear, decided and inevitable, such as presents 
a contradiction at once to the mind, without 
straining either by forced meanings or to re- 
mote consequences. It is the constitution that 
must be violated, and not any man's opinions 
of right and wrong, or his principles of natural 
justice. These are uncertain standards of 
legislative power, and must be referred to the 
discretion of those to whom the people have 
given that power, and to whom they must an- 
swer for an abuse of it. Under the direction 
of these principles, I approach the constitu- 
tional objections that have been made to the 
acts of the legislature of Pennsylvania of 
1806 and 1807, and shall give to them a dis- 
tinct and separate consideration. They are 
charged with oppression, injustice, partiali- 
ty, an injurious departure from the ordinary 
modes of proceeding, and a total disregard 
to the rights and interests of others in 
the pursuit of the rights and interests of 
the state. If all this were true, there may 
nevertheless be evils for which we are not 
authorized to administer a remedy; there may 
be injuries we cannot redress, and errors we 
cannot correct; our power over the subject is 
measured to us by the constitution, and we 
must take care that in our zeal to redress real 
or supposed wrongs, we do not commit a great- 
er wrong. If we agree that the state of Penn- 
sylvania has exercised her authority with a 
strong arm and a selfish spirit, if she has 
been a hard creditor, stiU this wiH not bring 
us to the point where we may array the federal 
power against her acts, and demand of her 
to surrender the advantages she has thus ob- 
tained. If the authority she has exercised 
be her right, we have no control over the man- 
ner in which she may choose to use it. It 
has been more than once urged upon you that 
it is the liberal and humane policy of Penn- 
sylvania to postpone the payment of debts 
due to herself, and to pay individuals first, 
Tliere is such a provision in the law of 1794, 
directing theorder for the payment of the debts 
of a decedent by executors or administrators; 
but does this furnish a rule for any other 
case? Has it ever done so? If by a general 
law (not the constitution) debts due to this 
commonwealth were in all cases to be paid 
last, would this take from the legislature the 
power either to repeal the law altogether, or 
to alter it in a special case for reasons thought 
by them to be sufficient, which would be a 
repeal pro tanto? Other states claim a pri- 
ority in all cases, and can it be unconstitu- 
tional or unjust in the legislature of Penn- 
sylvania to do so in a very peculiar case, tak- 
ing upon themselves to judge of the reasons. 

The acts in question are alleged to be il- 
legal: 
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1. Because they authorize a sale of the 
lands of the debtor without a previous inqui- 
sition to ascertain whether their rents and 
profits would not pay the incumbrances on 
them in seven years. We ask, what is the 
right of a debtor to this inquisition? How 
does he derive it? Assuredly not from the 
constitution, nor from those natural and 
eternal principles of justice which have been 
so often mentioned. It is the gift of legisla- 
tive indulgence, a mere gratuitous benevo- 
lence to the debtor in derogation of the 
rights of the creditor, who on strict princi- 
ples of justice ought to have his money im- 
mediately — ought to be allowed to make his 
debtor's property available to pay his debt 
without delay, and not be compelled to take 
the possession and care of an estate he does 
not want, and wait for its slow and uncei"- 
tain proceeds for the payment of a debt 
which, by the contract of the debtor, was to 
have been discharged long before. This 
right is by no means so sacred as has been 
supposed, nor a resumption of it so unusual. 
The legislature has not hesitated to with- 
draw it when they thought the public inter- 
est required it. Lands are sold for taxes 
without an inquisition, and by a very sum- 
mary process, and this has never been deem- 
ed illegal or oppressive. Further, the com-ts 
of the commonwealth have taken upon them- 
selves the authority to dispense with this 
proceeding in many cases in which they be- 
lieved it would be useless, as in cases of 
levies on unseated lands, on vacant town 
lots, on uncertain estates in land. It would 
be strange to say, after such precedents, that 
the act of 1807 is imconstitutional and void, 
because it orders a sale of J, Nicholson's 
land without an inquisition, or even to com- 
plain of it as unusual, oppressive and inju- 
rious, especially as, so far as we are in- 
formed of the situation of these lands, the 
inquisition would not have been necessary 
for a sale under a judgment and execution. 
Who has been injured, who oppressed by 
this proceeding? (I mean the omission of 
the inquisition). Neither J. Nicholson nor 
his creditors. On the contrary, a great and 
useless expense has been avoided, which 
would have consumed no inconsiderable por- 
tion of the proceeds of the sales to the loss 
of J, Nicholson and his creditors. 

As connected with this part of the argu- 
ment, I will now remark, that the sales by 
the commissioners instead of by the many 
sheriffs of the many counties in which the 
lands lie, has the same effect in saving ex- 
penses and charges which would exhaust 
the fund. It is replied that the state has 
saved perhaps five per cent by giving ten to 
the commissioners. Birt it must be ob- 
served, this ten per cent was paid by the 
state out of her moneys and constitutes no 
charge upon J. Nicholson or his creditors. 

2. The want of a public notice of these 
sales, has been urged against the legality of 



this act; and this is presumed because no 
proof of notice has been given. I cannot al- 
low the inference. By the express enact- 
ment of the law, the deed of the commis- 
sioners is declared to be prima facie evi- 
dence of the grantee's title, and of course of 
the regularity of their proceedings. If there 
was not a provision of the law, I should cer- 
tainly, in the first instance, presume, at this 
late day and imder the circumstances of the 
case, that the proceeding had been regular, 
and the notice required by the act given. 
The legislature provided liberally for this 
notice; much more so than thQ debtor would 
have been entitled to, if his land had been 
sold under the executions. In that case the 
notice of the sale would have been "by so 
many writings upon parchment or good pa- 
per, as the debtor shall reasonably request 
to be put up in the most public places of the 
county at least ten days before the sale." 
By the act of 1807, it is ordered that "in all 
cases of sales to be made by the commis- 
sioners, at least twenty days notice shall be 
given of the time and place of sale, by ad- 
vertisement in the newspaper printed in the 
coimty where the lands respectively lie, if 
any be there printed, and if not, in the news- 
paper printed nearest to such county, and 
also in two papers printed in the city of 
Philadelphia." The notice here directed is 
similar to, if not the same, with that direct- 
ed of sales of unseated lands for taxes. 

3. The power given to the commissioners 
to make compromises with persons who may 
allege title to any of the lands, has been 
vehemently complained of, and even de- 
clared to be unconstitutional. What is the 
ground of this complaint and charge? How 
is this an unconstitutional grant of power? 
Does the state assume any right that any 
individual would not possess in like circum- 
stances? When about to sell a tract of land 
as the property of J. Nicholson, to satisfy a 
debt due by him, a third party sets up a 
claim to the land. Instead of encountering 
the ti'ouble, expense and delay of litigation 
to decide this 'question, the state offers a 
compromise, and authorizes the commission- 
ers or agents to arrange the terms of the 
compromise, and to bind her finally and 
conclusively by their decision and agree- 
ment; "their proceedings shall be final and 
conclusive upon the commonwealth," not up- 
on John Nicholson or his creditors, who 
have not the most remote interest in this 
proceeding. It -is an arrangement and con- 
tract, in its terms, in its object and in its 
effect, wholly between the commonwealth 
and the claimant of title to the land; it 
touches no right of J. Nicholson or his cred- 
itors; it deprives them of "nothing, and 
makes no change in their condition or rela- 
tion to the land, to each other, or to the 
commonwealth. As respects the rights of J. 
Nicholson and his ci'editors, every thing re- 
mains as before. 
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When a compromise is eflfeeted, what are 
the commissioners authorized to do? "To 
■execute and deliver an assignment of so 
much of the liens of the commonwealth 
4igainst the estate of J. Nicholson as may be 
equivalent to the consideration paid; and 
the holders of the assignment "may at any 
time proceed upon the liens to sell the lands 
which were the subject of compromise." 
Was not this an assignable right or inter- 
■est; and when assigned, would not the as- 
signee hold all the rights of the common- 
wealth in the subject assigned, and no more? 
Whatever objections of law or fact X Nich- 
olson or his creditors could have opposed to 
this lien or any proceeding under it while it 
remained in the hands of the common- 
wealth, they could oppose with like effect to 
the assignee holding from the common- 
wealth. 

The purchaser of the lien stands precisely 
-in the place of the state, with no greater 
rights than she had, and no greater wrong 
to J. Nicholson or his creditors. The only 
difference is, in case of a controversy they 
will have an individual instead of the com- 
monwealth for their antagonist Is this 
<:omplained of as an injury? What provi- 
sion or principle of the constitution is vio- 
lated by it? 

While the objections to these laws we 
have just considered were charged to be 
violations of the constitution, the charges 
were left on the general allegation and ar- 
giunent, but no attempt was made to desig- 
nate the articles or provision of the consti- 
tution which it was supposed were violated. 
On some other points the counsel for the 
plaintiffs have been more specific in their ob- 
jections under this head, and have referred 
OS to parts of the constitution of the United 
States and of Pennsylvania, which they al- 
lege to be infringed. They assert that these 
■acts impair a contract, or the obligations of 
u contract. That they take away the trial 
by jury and deprive a citizen of his proper- 
ty without the judgment of his peers. You 
are familiar with the parts of our constitu- 
tion to which these allegations refer, and it 
is unnecessary for me to recite them. We 
proceed to inquire what contract or obliga- 
tion of a contract has been impaired by 
these laws or either of them? The plain- 
tiffs have mentioned two; 1. The original 
contract between J. Nicholson and the com- 
monwealth for the sale and purchase of 
the land. 2. The contract or agreement 
made between them when the judgment was 
entered against him in the supreme court of 
Pennsylvania. (1) The contract for the pm:- 
•chase of land. The argument is that John 
Nicholson had by his warrant, survey and 
the payment of money to the commonwealth 
.acquired an equitable or inchoate title to 
these lands, and that the commonwealth 
had bound herself to complete this title by 
■delivery to J. Nicholson of a legal deed of 



conveyance, but that by selling these lands 
under the laws in question, she had put it 
out of her power to complete or perfonn 
this part of it; and thereby has virtually 
violated it. Let us consider whether by 
these laws the commonwealth repudiated 
any right she had given to John Nicholson 
by her contract with him; and whether she 
had disabled herself from doing any thing 
she was bound to do by that contract. 
What had she done? She had vested in 
him the property of these lands; he had 
legally acquu-ed the property in them. Does 
she deny it, or resume it by these acts? By 
no means; on the contrary, all the proceed- 
ings directed by these laws are founded on 
the basis that the lands are the property of 
J. Nicholson, and as such liable to the liens 
of the commonwealth. What says the first 
act on this point? The commissioners are 
ordered to procure copies of deeds and other 
writings relating to the real estate of John 
Nicholson, to ascertain the quality of the es- 
tate of John Nicholson, subject to the lien of 
the commonwealth. Through every section 
of this act the lands to be sold under it are 
invariably spoken of and described as the 
estate or property of J. Nicholson. So of 
the act of March, 1807. The governor is to 
issue process to the commissioners to sell 
such lands as they may specify "as the prop- 
erty of the late John Nicholson." The pur- 
chaser is to receive a deed for the property 
sold to him "as and for such estate as the 
said J. Nicholson had and held the same at 
the time of the commencement of the liens 
of the commonwealth against the estate of 
the said John Nicholson." A scrupulous re- 
gard is here paid to the right of any citizen 
who may have acquired any right in these 
lands from John Nicholson between the pe- 
riod of his purchase from the common- 
wealth, and the commencement of the lien, 
a space of more than two years. The orig- 
inal contract then, it is evident, was imaf- 
fected, nay it was in terms affirmed by the 
laws of 1806-07. Did these impair her fm*- 
ther undertaking to give a deed or patent 
for the premises? In the first this under- 
taking was not absolute, but depended on 
contingencies or things to be further per- 
formed on the part of the purchaser. But 
let that pass? Can it be denied that the 
right of propei-ty which John Nicholson had 
in these lands was such as he might alien- 
ate and transfer to another? that it was 
such as might be taken and sold by process 
of law for his debts, and that his alienee or 
the purchaser at a sale for his debts would 
acquire all his interest, all his title, and all 
his right to any further assurance of title. 
This part of the contract of the common- 
wealth is neither violated, impaired or di- 
minished by the passing of the land from 
John Nicholson to any other person, but it 
follows and sticks to the soil, and becomes 
vested in any and every legal 'owner of tht 
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soil. The sale imder the law of 1807 mani- 
festly has no more effect upon the obliga- 
tions of the commonwealth to complete the 
inchoate title sold to John Nicholson in 1794, 
than if the land had been assigned by John 
Nicholson to a bona fide purchaser, or sold 
under a judgment and execution from one 
of the courts of the commonwealth. 

"We will now briefly inquire how these 
acts violate or impair the agreement made 
at the time when the judgment was entered, 
in March, 1797. This agreement we have 
on the records of the supreme court of the 
state, and is now fuUy before us. It is 
agreed on the part of J. Nicholson, that a 
judgment be entered against him for the 
sum of 110,000 dollars 89 cents, rating the 
stock for which the suit was brought at 
certain specified prices. It is stipulated that 
"in the set off the stock be allowed at the 
same rate, the defendant to be allowed 
three months to point out any erroi-s to the 
satisfaction of the comptroller-general and 
register-general; such errors to be deducted 
from the sum for which the judgment shall 
be entered." Errors, if any, against the 
commonwealth, are also to be corrected. 
The agreement concludes, "the sum for 
which judgment is now entered to be al- 
tered by the subsequent calculation of the 
comptroller-general alone." What are we 
to understand by this? That the common- 
wealth claims of J. Nicholson on that suit 
the sum of 110,000 dollars 89 cents; that J. 
Nicholson, having then nothing to show to 
diminish that sum, agreed that a judgment 
should be entered against him; a final judg- 
ment for that amount: but supposing that 
he might show himself entitled to some re- 
duction or set ofC, or might detect some er- 
ror in the account, a right is reserved to 
him to do so, provided it w^as done within 
three months. If within that period he had 
shown an error or a further credit, he was 
entitled to do so. What effect would that 
have had on the judgment? It wotild nei- 
ther have opened it, nor in any manner dis- 
turbed it, nor have entitled J. Nicholson to 
any further trial before a jury. It would 
have lessened the amount to be paid in sat- 
isfaction of the judgment, and for which an 
execution might be issued, and nothing 
more; nor even this, unless the comptroller 
and register were satisfied of the justice of 
the deduction demanded. But J. Nicholson 
lived for several years after the date of 
this agreement, and never pointed out an 
error or claimed any deduction or set off, as 
far as we are informed. Further, an exe- 
cution issued on that judgment two years 
before J. Nicholson's death, and we know of 
no objection made to it by him, or any al- 
legation or pretence that it was contrary to 
the agreement for entering the judgment. 

It has been finally argued that these laws 
violate the contract made by the common- 
wealth when she sold them, that they should 



be subjected to the payment of the debts of 
the purchaser only in the usual mode by 
which other lands of any other citizen were 
subject. We ask, where is this contract or 
any evidence of it? Again, how has it beon 
shown that the lands of any other citizen, be- 
ing a debtor to the commonwealth, might not 
have been subjected to the same proceedings? 
The plaintiffs must sustain both these posi- 
tions to give any force to the argument In 
this case it is not only the lands of J. Nichol- 
son, bought of the commonwealth, that are 
subjected to the provisions of these laws, but 
all his real estate, however he may have ob- 
tained it. The effect of this argument would, 
be to render the law void as to the real es- 
tate purchased of the commonwealth, an5 
good and constitutional as to all the rest. 
The case of Stoddard v. Smith, 5 Bin. 353, 
sufficiently answers this objection. Certain 
lots in the city of Washington were sold, and 
bonds and notes taken for the purchase mon- 
ey. These not being paid, the commissioners- 
resold the lots, agreeably to an act of the 
legislature of ilaryland, passed subsequently 
to the contract of sale; and it was contended, 
that this impaired the validity of the con- 
tract and was therefore unconstitutional. The 
supreme court of this state said, No; it docs; 
not impair the contract, but merely gives a 
new remedy. This act of ilaryland gave a 
special procedure in a particular ease which 
has been so strongly urged as unconstitution- 
al against the acts of Pennsylvania. If tlie 
process to sell the land in 1798, was not a 
violation of the agreement, how is the pro- 
cess for the same purpose a violation in 1807,. 
provided it is dear of other objections? 

We proceed to the other objections, on con- 
stitutional grounds. 

1. It is a judicial act. The position that a 
legislature cannot constitutionally perform a 
judicial act, is supported by no authority: 
nor has it any reason in public policy or con- 
venience. On the other hand it is contra- 
dicted by legislative usage and the highest 
judicial decisions. It is true, as has been 
argued by the plaintiffs, the constitution of 
Pennsylvania divides the powers of govern- 
ment under three general heads of legislative, 
executive and judicial: that it ordains that 
"the legislative power of the commonwealth 
shall be vested in a general assembly, which 
shall consist of a senate and house of repre- 
sentatives," that "the supreme executive 
power shall be vested in a governor," and 
that "the judicial power shall be vested in a 
supreme court," &c. This, however, is only 
a declaration of the general system or the- 
ory of our government, and was never in- 
tended to fix exact and impassable limits to 
each department There are things neces- 
sary to be done in the administration of the 
government, of a character so mixed and 
blended, partaking of the elements of all 
these divisions of power, that we could not 
know to which to assign it; it could not be 
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exclusively claimed, by either. If, however, 
the acts performed in this case by the legis- 
lature were clearly judicial, they are not 
therefore unconstitutional and void. So have 
the supreme court adjudged in several cases, 
at least in relation to the constitution of the 
United States; so have the courts of Penn- 
sylvania repeatedly said, sitting under the 
constitution of Pennsylvania, and deciding 
upon acts of the legislature partaking large- 
ly of judicial functions. That this division 
of power is not to be taken so strictly as the 
plaintiffs contend for, is manifest from the 
unquestioned laws that have been produced 
upon this trial, treated and claimed by both 
parties as good and valid acts of legislation-, 
in which you have seen judicial powers, 
strictly such, given to the executive in the 
settlement of the accounts of persons with 
the commonwealth. This is a question of 
debtor and creditor, of charges and vouchers 
between the commonwealth and a citizen, 
and the governor is constituted the tribunal 
to decide it, with all the powers of a judge 
and jury, in all cases where the register and 
comptroller shall difEer. The whole judicial 
authority in such cases is vested in the gov- 
ernor; he decides the law and the fact; he 
receives or rejects evidence; he exercises, in- 
deed, higher and greater judicial powei's, 
than are given to any court, between citizen 
and citizen. 

I have given this consideration to the ques- 
tion, because it has been so seriously insisted 
upon by the counsel for the plaintiffs. But 
how does this objection stand in point of 
fact? What judicial power was exercised by 
the legislature in these acts? I can discover 
none. They do not decide the question of 
indebtedness of J. Nicholson to this common- 
wealth, nor its amount. This was finally 
and conclusively done, not only as regards J. 
Nicholson, but the commonwealth also, by a 
settlement of an account more than ten years 
before. It was also done as conclusively by 
a judgment confessed by J- Nicholson in the 
supreme court of the state, the supreme judi- 
cial power, ten years before. There was 
nothing left on this head to be decided by 
any authority. Does then the act decide the 
other question between the commonwealth 
and J. Nicholson, that is, the alleged lien on 
all his real estate? Not at all. It neither 
creates the lien nor gives it any strength or 
legality that it had not before. The lien 
had been created by a law of the common- 
wealth passed more than twenty years be- 
fore, and acted upon in relation to all public 
debtors from that period. In 1807, the leg- 
islature, taking the debt as it had been legal- 
ly and finally ascertained by a settlement 
of the account of J. Nicholson, or as it had 
been confessed and admitted in March, 1797, 
by J. Nicholson himself, and taking this lien 
as it had been given by the law of 1785, pro- 
ceed to collect their debt, and enforce their 
right by the provisions of the laws now ques- 
tioned. They are truly and strictly, as has 

15FED.CAS. — M 



(Case No. 8,416) LIVINGSTON 

been argued for the defendants, remedial 
acts to enforce a right, not to give it; to 
collect a debt, not to adjudge it to be due. 

These observations will also serve as an 
answer, or at least as expressing my opinion 
of the objection that has been so pressed up- 
on these laws as being made in violation of 
the constitutional right to a trial by jury. 
Trial by jury should be as heretofore. This 
is true, but it must be in a case hi which 
there is something for a jury to try. On a 
careful examination of these acts, I have 
been unable to see a simple fact or enactment 
in which J. Nicholson or his heirs have the 
least interest or concern which could, by any 
of our forms of proceedings or principles m 
the administration of law, be submitted to a 
jury for any purpose or in any shape. Was 
it the province of a jury to decide upon the 
powers given to the commissioners, the pro- 
cess or proceedings directed in order to make 
the sales, the terms of sale, the manner of 
sale, the authority to make compromises? 
In short, if a trial by jury were this moment 
offered to the heirs of J. Nicholson, in rela- 
tion to any of the provisions or matters con- 
tained in these laws, I know not what they 
could point out as a subject upon which a 
jiuT could act within the ordinary and es- 
tablished limits of then: jurisdiction or au- 
thority. There is no novelty in this proceed- 
ing as to the material matters of fixing the 
debt and selling the lands of the debtor with- 
out the intervention of a court or the use of 
the ordinary process of the law. The ordi- 
nary taxes apportioned upon every citizen by 
assessors and commissioners, may be collect- 
ed by a summary sale of the goods and chat- 
tels of a delinquent, on a very short notice. 
The taxes assessed on imseated lands, w^ose 
owners may reside at any distance, may toe 
sold for such taxes without the aid of any 
court, or jury, or inquisition, under the au- 
thority of county commissioners, and by a 
course of proceedings very similar to that 
provided by the acts now in question, and 
very different from the ordinary modes of 
proceeding to recover debts. These revenue 
laws have never been questioned as infrin- 
ging the right to a trial by jury, or violating 
any part of the constitution. 

Some other provisions of the constitution 
of the United States and of Pennsylvania 
have been referred to, especially those which 
declare that no man shall be deprived of his 
property unless by the judgment of his peers, 
or the law of the land. The construction put 
upon this clause in the constitution is re- 
pudiated by the opinion of the court in Stod- 
dard V. Smith, already referred to. It does 
not mean that his property may not be made 
to answer for his debts in any other way 
than by the usual and established modes of 
proceeding to recover debts, and the general 
laws of the land on that subject. A direct 
act of legislation to take his property and 
give it to another, or to the commonwealth, 
might be liable to the exception. But when 
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a man holds property whieli is subject to his 
debts, is a law unconstitutional which directs 
a proceeding by which this property is made 
to produce the money or debt to the payment 
of which he was liable? Is this depriving 
him of his property against or without the 
law of the land? The objection made to 
these laws arising from the sections in rela- 
tion to the asylum company, appears to me 
to have no unconstitutional enactments, even 
as regards that company, much less any of 
which the present plaintiffs can avail them- 
selves. I also pass over the lien claimed by 
the defendants in virtue of the general law 
of Pennsylvania, by which the debts of a de- 
cedent are charged upon his lands. If nec- 
essary hereafter the defendant will have the 
benefit of these laws. 

Upon the whole, and the best consideration 
I have been able to give this long and inter- 
esting case, during a trial in which my at- 
tention has been so miioh aosorbed by the 
arguments of the most able counsel, coming 
out in their utmost strength, with great la- 
bour and long preparation, I am of opinion: 

1. That the accounts between John Nich- 
olson and the commonwealth, or some of 
them, were so settled and adjusted that the 
balances or sums of money thereby found 
due to the commonwealth, were good and 
valid liens on all the real estate of John 
Nicholson throughout the state of Pennsylva- 
nia. 

2. That the judgments rendered by the su- 
preme court of the state in favour of the 
commonwealth against John Nicholson, also 
constituted good and valid liens upon all 
his real estate throughout the state. 

3. That the several acts of the general as- 
sembly of Pennsylvania passed on the 31st 
of jSIarch, 1806, and on the 19th of March, 
1807, are not repugnant to or in violation of 
the constitution of the United States, or of 
Pennsylvania, but that they are good and 
valid laws, and a rightful exercise of the 
powers of the legislature of Pennsylvania. 
The whole law of the case is therefore in fa- 
vour of the defendants. 

Verdict and judgment for defendant. 

On a writ of error to the supreme court, the 
judgment in this case was affirmed. 7 Pet. [32 
U. S.] 469. 

[NOTE. Upon the question of the constitu- 
tionality of the acts of the legislature of Penn- 
sylvania Mr. Justice Johnson, who delivered the 
opinion of the supreme court, said: ""We shall 
search in vain in the constitution of the state or 
-of the United States, or even in the principles of 
eommon right, for any provision or principles to 
impugn them; and on this point I am instructed 
to report it as the decision of this court that the 
words used in the constitution of Pennsylvania 
in declaring the powers of Its legislature are suf- 
ficiently comprehensive to embrace the powers ex- 
ercised over the estate of Nicholson in the two 
acts under consideration, and that there are no 
restrictions, either express or implied, in that con- 
stitution, sufficient to control and limit the general 
terms of the grant of legislative powers to the 
hounds which the nlaintiffs would prescribe to 
it." 7 Pet, (32 U. S.) 546.] 
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Circuit Court, D. Michigan. June Term, 1857. 

Peacticb at Law— Soppbessios of Deposition — 

Retcrn to Court — Is Possession op 

Opposing Attorney. 

1. Though a deposition be talien under a stip- 
ulation waiving "all objections as to the form and 
manner of taking." it must still be returned to 
court in all respects, as provided by law. 

2. Where a deposition so taken was left for 
several months in the hands of defendant's at- 
torney, and was not placed on file until the morn- 
ing of the trial, it was held it could not be read. 

Motion to suppress a deposition. On the 
3d of July, 1856, by stipulation between the 
parties, .it was agreed that the testimony 
of one Whittemore might be taken before a 
United States commissioner, "subject to all 
legal objections for irrelevancy and incom- 
petency, but all objections as to the form and 
manner of taking being hereby waived, and 
that said deposition may be used as evidence 
on the trial of this cause, as if regularly 
taken under the act of congress." The dep- 
osition was taken on behalf of the defendant. 
It was indorsed as follows: "I certify that, on 
the 18th June, 1857 (the day of trial), I re- 
ceived the within deposition from the hands 
of O. C. Jackson, Esq., the commissioner who 
took the same; that the same was handed to 
me in open court by said Jackson in person, 
and the same was without envelope. J no. 
Winder, Clerk." Upon the motion the affida- 
vit of the plaintiflE's attorney was read, to the 
effect that he had been informed, the day 
before, by the defendant's attorney, that the 
deposition had never been returned and filed, 
or delivered to the clerk, and that the same 
had been for several months in the posses- 
sion of defendant's attorney; that, upon in- 
quiry of the commissioner, he was informed 
that the deposition was nut in his custody, 
but that he had delivered it to defendant's 
attorney several months before; that, when 
the cause was called up for trial, the deposi- 
tion had not then been filed, A further afla- 
davit was read to the effect that, about 
three months after the deposition was taken, 
the witness had written to the defendant's 
attorney, stating that he was mistaken in 
his testimony, and desiring it retaken; and 
that the witness had since died. The 30th 
section of the judiciai-y act [1 Stat. 88], relat- 
ing to testimony taken de bene esse, provides 
that "the depositions so taken shall be re- 
tained by such magistrate until he deliver 
the same with his own hand into the court 
for which they are taken, or shall, together 
with a certificate of the reasons as aforesaid 
of their being taken, and of the notice, if 
any, given to the adverse party, be by him, 
the said magistrate, sealed up and directed 
to such court, and remain under his seal until 
opened in court," 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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Messrs. Wells, Cook, and Lothrop, for 
plaintlfe. 
Messrs. Campbell and Hand, for defendant. 

HELD BY OSE COURT: McLBAN, Cir- 
•euit Justice. (1) Tliat, notwithstanding tlie 
stipulation, the deposition should have heen 
returned in all respects, as provided by the 
.act. (2) That the deposition, having been re- 
tained in the hands of defendant's attorney 
for a long time, and being placed on file on 
the morning of the trial for the first time, 
'Could not be read In evidence. 



CasQ No. 8,418. 

lilVINGSTON V. PROPRIETORS OP ORE 
BED. 

[16 Blatchf . 549.] i 

Circuit Court, D. Connecticut. Aug. 1, 1879. 

Equity — Laches — Fiftt Teaks' Abandonmest. 

L. filed a bill in equity against a corporation, 
to compel it to issue to him 50 shares of its stock, 
representing one-eighth of all its shares. The 
stock grew 6ut<of a bed of iron ore. L. claimed 
under a will made by H., who died in 1872. H. 
Tiad enjoyed no benefit from the property for 50 
years before he died. No demand was made 
for the stock till L. made it, in 1874. Other per- 
sons had openly enjoyed and claimed title to the 
^ame 50 shares from 1847. H. was, during the 
50 years, in a position to know that his property, 
if any, was claimed and enjoyed by others. Held, 
that, because of acquiescence and laches and the 
.staleness of the claim, L. could not recover. 

[See Badger v. Badger, Case No. 718.] 

[Bill by Herman T. Livingston against the 
proprietors of the Ore Bed in Salisbuiy for 
•the recovery of fifty shares of stock and the 
dividends due upon the same.] 

Thomas C. Ingersoll, Jacob F. Miller, and 
Jacob Sutherland, for plaintiff. 

Donald J. Warner, Henry C. Robinson, and 
Charles B. Andrews, for defendant 

SHIPMAN, District Judge. This is a bill 
in equity to compel the defendant, a corpora- 
■tion established by the general assembly of 
Connecticut, to issue to the plaintiff, a resi- 
dent and citizen of the state of New York, 
fifty shares of the stock of said corporation, 
which are alleged to belong to the plaintiff, 
.and to pay the amount of the dividends 
which may have become due upon said 
stock, or for such other and further relief as 
thd nature of the circumstances may require, 
.and as may be just and equitable. In 1735, 
the governor and company of the colony of 
Connecticut, granted in fee to John Ashley 
an undivided fourth, and to each one of sis 
other persons an undivided eighth, of a 
tract of land containing one hundred acres, 
situated in the town of Salisbury, and sub- 
sequently known as the "Ore Bed Ground," 
or the "Salisbury Ore Bed," and which con- 
tained valuable iron ore. In 1784, the pro- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
-cuit Judge, and here reprinted by permission.] 



prietors of this tract were incorporated by 
the general assembly of this state under the 
name of "the Proprietors of the Ore Bed in 
Salisbury." The powers conferred were, in 
general, "to adopt, ordain and make such 
rules, regulations and by-laws as they shall 
judge reasonable and right for employing 
miners to raise said ore and promote the in- 
crease thereof, to appoint a committee or 
agent to order, direct and superintend the 
same, according to such rules and orders as 
he or they shall receive from the proprietors 
in their said annual meeting, and that such 
committee or agent shall have, and hereby 
are vested with, full power and authority, 
in his or their name, for and in behalf of 
the proprietors of said ore bed, to Sue and 
prosecute to final judgment and execution 
any person or persons, whether proprietors 
or others, who shall, without his or their con- 
sent, dig or raise any ore in said bed, con- 
trary to the rules or by-laws so adopted by 
said proprietors, or shall, in -any wise, tres- 
pass up5n the said common interest of the 
proprietors, the avails whereof they or he 
shall hold for the use and benefit of the com- 
mon interest, and all cost and expenses at- 
tending the same shall be by such commit- 
tee or agent paid out of the common treas- 
ury of said proprietors," and "to make and 
ordain all and every such rules, ordinances 
and by-laws concerning their common inter- 
est and the management of the same, that 
they shall judge necessary, so as the same 
be not repugnant to the general law of this 
state." About 1790, Robert Livingston, the 
last proprietor of the manor of Livingston, 
died seized and possessed in his own right, 
in fee, of an undivided four-eighths of said 
ore bed. He was, also, the owner of the 
Ancram furnace, in the state of New York. 
This furnace was about five miles from the 
ore bed, and was supplied with ore from his 
share of the bed. By his last will, duly 
proved and approved December 8th, 1790, 
before the surrogate's court for the county 
of Columbia, in the state of New York, his 
sons, Walter, Robert Cambridge, Henry, 
(subsequently known as "General Henry,") 
and John were made residuary devisees of 
all the real estate not specifically devised. 
His interest in the ore bed was a part of the 
residuary devise. He also devised to said 
four sons a large part of the manor of Liv- 
ingston. After his father's death, Walter 
conveyed his estate in the part of the manor 
so devised, to his brother Henry. This part 
having been divided into four great lots, 
numbered one to four inclusive, by a deed of 
partition between Robert, John and Henry, 
dated October 4th, 1792, Robert took title to 
No. 2, John to No. 4, and Henry to Nos. 1 
and 3. The Ancram furnace was in lot No. 
3. Walter also conveyed his one-eighth of 
the ore bed to Henry, by deed of October 6th, 
1792. General Heni-y, upon the organization 
of the corporation in 1784, was appointed its 
agent, and so continued until his death in 
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1823. Each proprietor was in tlie habit of 
receiving whatever ore he desired for his 
own purposes, of which an account was 
Icept by an officer called "clerk of the hill;" 
and ore was sold to non-proprietors. Annu- 
ally, or oftener, the accounts were adjusted 
and settled, and the amount due to each pro- 
prietor, by way of dividend or net profits, 
was paid. It is apparent, from the treas- 
urer's accounts, which are presei"ved to the 
year 1802, that, up to that time, General 
Henry received the dividend or profits upon 
four-eighths of the ore bed business; and it 
is not doubted that he paid one-eighth to 
Robert Cambridge, or to his children. The 
book containing the treasurer's accounts 
from 1802 to 1835, has been lost, but memo- 
randa of dividends, and drafts of accounts, 
for parts of eleven years, between 1820 and 
1835, have been preserved. It does not ap^ 
pear when this payment of four-eighths to 
General Henry ceased, or when the pay- 
ment of one-eighth directly to Robert's chil- 
dren commenced; but, in "the years 1820 and 
1821, General Henry received three-eighths, 
and thereafter the payments to him and to 
his devisee, and to his devisee's devisee, 
seem to have been, uniformly, the last nam- 
ed fractional part, while Robert's representa- 
tives took directly one-eighth. General Hen- 
ry died in 1823, unmarried, and, by his last 
will, devised in fee to his nephew, Hem-y 
Livingston, afterwards called Henry of Cla- 
verack, son of John Livingston, "aU. my 
right, interest and estate of and in the ore 
bed and its appurtenances, situated in the 
town of Salisbury," and also devised to him 
one undivided half of great lot No. 3. John 
Livingston had died in October, 1822, aged 
74, and, by his will, it appears that his son's 
inheritance of a share in his bachelor uncle's 
estate was not unexpected. John's will re- 
cites, that, "Whereas, my brother Henry 
Livingston has frequently and solemnly en- 
gaged that he will, by his last will and testa- 
ment, or otherwise, give and devise to my 
said son Henry, his heirs and assigns, the 
one equal moiety of all that portion of the 
Manor of Livingston, * * * known and 
distinguished by the name of great lot No. 
3, now," &c. General Henry and John lived 
within five miles of each other, and were re- 
puted to be on very intimate terms. John's 
residuary devisee was his son Herman, who 
was thirty years old when his father died. 
Heniy of Claverack was immediately ap- 
pointed agent of the corporation, in place of 
his deceased uncle, and so continued until 
his death in the year 1828. He devised to 
his son Henry, (called "Dock,") the Aneram 
property, and all his right in the ore bed. 
The widow of Henry of Claverack claimed her 
dower in his estate, and, upon her petition, 
the court of probate for the district of Sha- 
ron set out to her a life estate in one undi- 
vided third part of three undivided eighth 
parts of the ore bed. Henry Livingston, 
(called "Dock,") and his wife conveyed, in 



1843, to his brother Herman Livingston, and 
to his brothers-in-law, Alonzo Bogardus and 
James S. Talbot, the Aneram property, and 
his right and title in the ore bed. On March 
5th, 1844, these three grantees, by a deed 
reciting, that, whereas, "General Henry Liv- 
ingston, of the town of * * * was owner 
of three equal undivided eighth parts of the 
Salisbury ore bed, situate in the state of 
Connecticut," and by his will devised the 
same to Henry Livingston, of Claverack, 
who, by his will, devised the same to his 
son Henry, who, with his wife, had, on July 
8th, 1843, by deed, conveyed all their right, 
title and interest of, in, or to the same Salis- 
bury ore bed to them, the said Herman Liv- 
ingston, Alonzo Bogardus and James S. Tal- 
bot, by which deed they became seized in 
fee, as tenants in common, of %ths of the 
ore bed, and were desirous of severing their 
joint interest in the ore bed, released and 
conveyed to each other an undivided eighth 
thereof. These three-eighths, subsequently, 
and prior to 1847, were conveyed as follows: 
Wh. by Herman to Timothy Chittenden; %th 
to Maria S. Bogardus; and Ystix to Orsamus 
Bushnell, trustee for Catherine L. Talbot. 
In the year 1844, the general assembly 
amended the defendant's charter. The 
amendment provided, among other things, 
that the property of the corporation should 
be deemed personal estate, to be divided inta 
shares not exceeding $100 each, transferable 
in such manner as the corporation should di- 
rect. In the year 1847, the charter was fur- 
ther amended in manner following, omitting 
the preamble: "Sec. 1. The proprietors of 
said ore bed are hereby created a corpora- 
tion, by the name of *The Proprietors of the 
Ore Bed in Salisbury,' with a common seal, 
which they may establish and alter at pleas- 
ure, and that, by that name, they may sue 
and be sued, contract and be contracted with, 
and that they shall have all the powers and 
privileges which may be necessary to the 
full, complete and profitable enjoyment of 
their said property, rights and privileges. 
Sec. 2. The ore bed of said proprietors, and 
the rights and privileges of said proprietors 
to the same, and in the land aforesaid, are 
hereby declared, and the same hereafter 
shall be, personal estate and not real estate; 
and the same shall be a corporate stock, di- 
visible into shares, not exceeding one hun- 
dred dollars per share, transferable on the 
books of the corporation in such manner 
as its by-laws shall direct. Sec. 3. The ap- 
plication of said proprietors, made by them, 
their guardians, agents or attorney, shall be 
binding upon said proprietors; and this re- 
solve shall be binding upon all other proprie- 
tors who may not have joined in said pe- 
tition, and who shall not, within one year 
from its passage, signify, in writing, to the 
clerk of said corporation, his dissent from 
the provisions of the same. Sec. 4. The 
shares of said proprietors in the corporate 
stock shall be in proportion to their respec- 
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live interests in said property; and any pro- 
prietors aggrieved by tlie refusal of said cor- 
poration to assign to him his relative share 
or shares of said stock, may have the same 
determined by proceedings upon a bill in 
equity, or by an action upon the case, in any 
court of competent jurisdiction. See. 5. 
The officers of said corporation shall consist 
of a president, clerk, who shall be sworn, 
and three directors, all of whom, after the 
first meeting, shall be chosen at the annual 
meeting of the corporation, by ballot See. 
6. The first meeting of said corporation may 
be called by the said William Ashley or Tim- 
othy Chittenden, by a notice published in 
the Litchfield Enquirer,- three times before 
the day of holding said meeting; at which 
meeting the officers aforesaid may be chosen, 
and such by-laws, rules and regulations es- 
tablished as said corporation shall deter- 
mine, which said by-laws, rules and regula- 
tions may be altered, modified or repealed, as 
occasion shall require, at any annual meeting 
of said corporation. Sec. 7. Said by-laws, 
rules and regulations shall contain nothing 
repugnant to the constitution and laws of 
this state; and this resolve shall at all times 
be subject to alteration or rtpeai by the gen- 
eral assembly. Sec. 8. Those parts of the 
resolves of 1784= and 1844 which are incon- 
sistent with this resolve are hereby repeal- 
ed." Under the amendment of 1847, the cor- 
poration was reorganized, at a meeting held 
August 23th, 1847, at which Timothy Chit- 
tenden, Orsamus Bushnell, trustee for Cath- 
erine L. Talbot, and Charles Paget, as attor- 
ney of Slaria S. Bogardus, each.claiming one- 
eighth part of the real estate, were present. 
At this meeting by-laws were adopted, pro- 
viding, among other things, that the shares 
of the proprietors should be four hundred in 
number, of the expressed value of $100 per 
share, and for the form of the stock certifi- 
cates. There was a contest between the 
Ashley and the Adam families, as to the title 
of two-sixteenths of one-eighth. Timothy 
Chittenden, William G. Bates and Samuel P. 
Adam were appointed a committee to ascer- 
tain the true owners of the ore bed, and re- 
port at the next annual meeting the names 
of said owners and the amount owned by 
each. At the next meeting, on November 
30th, 1847, the following resolution was 
adopted; "That each individual proprietor 
in the ore bed, before he receives any stock 
or dividends, shall convey all his interest in 
said ore bed to the corporation; that, upon 
giving such conveyance, stock equal in 
amount to the interest of the proprietors 
shall be apportioned to such proprietor, upon 
his giving satisfactory security to the direct- 
ors, to indemnify the corporation for all loss 
or damage it may sustain in consequence of 
Issuing the same or paying dividends there- 
on, and that he will surrender, on demand, 
for cancellation, so much of said stock as 
shall appear to have been improperly is- 
sued." At a meeting held November 28th, 
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1848, the committee reported, "that the stock 
be issued to the several proprietors accord- 
ing to the proportions which have been paid 
for the last twenty years or upward, and 
that the corporation receive deeds from the 
several proprietors, of their respective shares 
in said ore bed, excepting that two-six- 
teenths part of one-eighth of said bed shall 
not be afiEected by suph conveyances, and 
that the same shall be reserved, as a fund 
for the payment of debts and expenses, until 
the title to said fractional part shall be in- 
vestigated, and that, to secure the rights of 
the several proprietors to their shares of said 
two-sixteenths, the following vote (resolu- 
tion) be passed, which shall save to each the. 
same rights he now has to the same: 'That, 
whereas, for a period of more than twenty 
years, the rents and profits of the ore hill in 
Salisbury has been divided as follows, viz.: 
to the heirs of Philip Livingston and their 
grantees, three-eighth parts of the same; to 
William Ashley and his grantors, one-eighth; 
to Timothy Chittenden and his grantors, one- 
eighth; to the heirs of Samuel Forbes two- 
eighths and fourteen-sixteenths of one- 
eighth; and also to all the said proprietors, 
in like proportion, the remaining two-six- 
teenths of one-eighth part of the same: and, 
whereas, there is a difCerence of opinion be- 
tween certain of the proprietors as to the 
ownership of two-sixteenths of one-eighth of 
said ore bed, now, therefore, it is hereby vot- 
ed and declared, that the corporation will 
receive deeds from said proprietors, of the 
respective proportions of said ore bed, as 
above stated, and will issue stock to the 
owners of said ore bed according to the pro- 
portions above stated; and that the remain- 
ing two-sixteenths of one-eighth of said ore 
bed be left without any issue of scrip for the 
same, until otherwise ordered, when the title 
to the same shall be ascertained, and thai^ 
in the meantime, the rents and profits of the 
same be appropriated towards the payment 
of the debts and expenses of the corporation.' 
The report was accepted, and the accom- 
panying vote was passed. A certificate for 
fifty shares of stock was issued to Timothy 
Chittenden, Orsamus Bushnell, trustee for 
Catherine L. Talbot, and Maria S. Bogardus, 
each. These one hundred and fifty shares 
o'f stock represent the same, and all the 
same, three-eighths interest which Robert 
Livingston devised to his sons, Henry, Walter 
and John. These shareholders conveyed, by 
separate deeds, to the company, their inter- 
est in the ore bed, and said Chittenden and 
said Bogardus annexed to their deeds a 
covenant, by which, after referring to the 
by-law or resolution requiring security, by 
way of indemnifying the corporation for all 
loss it might sustain, &c., they covenanted to 
indemnify the corporation against all loss or 
damage it might sustain by issuing stock to 
them, and against all loss or damage it might 
sustain by paying dividends thereon; and 
that they, their executors, &c., would, at any 



LIVINGSTON (Case No. 8,418) 



[15 Fed. Cas. page 694J 



and all times, surrender, on demand, for can- 
cellation, so much of said stocfc as should 
appear to have been improperly issued." 
Dividends have regularly been paid to these 
shareholders, or to their assignees, upon said 
one hundred and fifty shares of stock, ever 
since the year 1847. Herman Livingston, 
son of John, died in May, 1872, aged eighty 
years, and, by his wiU, made Herman T. Liv- 
ingston, the plaintiff, his residuary legatee 
and devisee, ^ho made demand of the de- 
fendant for fifty shares of stock, on May 5th, 
1874. This was the first demand ever made 
upon the corporation by any heir or represen- 
tative of John Livingston. Herman Living- 
•ston asserted, in conversation with his son 
and others, in the latter part of his life, that 
he had an interest, through his father, in 
the Salisbury ore bed, which ought to be 
pressed. Since 1848, the corporation has 
been in entire and exclusive possession of 
the real estate. No fraud or concealment of 
facts on the part of the defendant, or of 
General Henry, or of his successors, is 
claimed. 

Assuming what is denied by the defendant, 
that the wills of Robert and John were le- 
gally probated in this state, and, as probat- 
ed, are competent evidence of the title to real 
estate in this state which was devised by 
such wills, it is apparent that an undivided 
one-eighth of the ore bed became vested in 
John, in fee, by the residuary devise in 
Robert's will, and that this one-eighth has 
never been conveyed by any recorded deed 
of John, Herman or Herman T.; and it is 
also apparent, that, at least since 1844, the 
grantees of the grand-nephew of General 
Henry have openly and continuously claim- 
ed to be the owners of the one-eighth which 
was devised to John. 

For the purpose of deciding the questions 
which naturally arise under this equity pro- 
ceeding, it is not necessary to determine 
whether there has been a technical ouster 
or disseisin or dispossession of John or Her- 
man by any or all of their cotenants, or 
whether there has been such a series of 
acts, or claim of right or title or adverse 
possession, from which an ouster or dis- 
possession can be presumed; but it is im- 
portant to ascertain the real nature of the 
relations between General Hemy and his 
brother John, or between their devisees, re- 
specting John's interest or rights in the land 
or the profits arising from his one-eighth, if 
an ascertainment is practicable. The plain- 
tiffs theory is, that General Heniy was the 
representative of the Livingston family, in 
the management of the ore bed; and that, as' 
such ■ representative, he received the divi- 
dends or profits belonging to such branch, 
and paid John his share. The defendant's 
theory is, that there was an arrangement 
or agreement between the two brothers, by 
which John's share in the profits or in the 
land was sold or transferred to Henry. It is 
to be observed, that the testimony in the 



case, except that derived from the record 
title and the deeds of the vai-ious parties, 
is exceedingly scanty. There are no mem- 
oranda or agreements or receipts or letters 
which throw any light upon the way in 
which General Henry and his brother re- 
garded John's ore bed interest This lack 
of evidence does not arise from any laches 
in the preparation of the case, for, the as- 
tute and learned counsel have, evidently, 
made diligent search in all the hiding places 
in which they supposed that information 
might be concealed. But, there are some 
significant facts which plainly appear. The 
ore bed interest which Robert Livingston 
owned, was not, in his lifetime, of large 
pecuniary value, but it was not an insignifi- 
cant part of his great estate. It supplied his 
Ancram furnace with ore of a remarkable 
quality. Robert Livingston and his father 
diligently added to the one-eighth which 
Philip Livingston received by grant in 1735, 
until Robert owned, at his death, one-half 
of the bed. The ore bed right which John 
inherited did not probably disappear from 
his sight or memory, as a trifling affair. If 
Henry took it, he took it with the full 
knowledge of his brother. It is apparent 
to my mind, that, after John's death, in 
1822, no moneys were paid upon ore bed ac- 
count to Herman, his residuary legatee. If 
there had been, Herman, who was thirty 
years of age at his father's death, would 
have known and remembered the fact, and 
would not have waited until he was nearly 
eighty, before complaining that there was 
an interest in the ore bed which properly 
belonged to him. If he had ever received 
dividends, they woidd not have been quietly 
abandoned, while Robert's children were 
annually receiving their share; and such a 
fact would have been emphasized when he 
was making the general assertion that his 
father was interested in tne ore bed, and 
that he did not believe that there had been 
any alienation of the interest. If, then, 
Herman did not receive atfy dividends, is it 
probable that there was a stoppage in pay- 
ments at John's death? If Henry had been 
in the habit of paying dividends to John, that 
fact would have been known by John's chil- 
dren, and Herman would not naturally have 
permitted a change in the course of business 
without some expostulation and complaint; 
and the complaint would have been repeated 
as he informed his son of the loss of the inter- 
est The theory that no dividends were paid 
to John gains some confirmation from this 
consideration: General Henry was the owner 
of great lot No. 3, in which was the Ancram 
furnace. He had promised to devise to 
John's son Henry one-half of this part of 
the manor. John knew, or expected, that 
his son was to be the heir of nearly one- 
half of his brother's patrimony, and might 
naturally have knowingly consented that 
the share of the ore bed, which was not of 
great value to him, but was of importance 
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to the owner of the furnace, should be en- 
joyed by Henry without compensation. 
There is no inherent improbability in the 
theory that no dividends were ever paid to 
John, and that the non-payment was the re- 
sult of a friendly and family agreement to 
that effect, between two brothers who were 
on terms of intimacy, and who had made 
family treaties with each other in regard to 
their property, and that no deed or convey- 
ance was ever made, but that it was under- 
stood that Henry was to be, in fact, the 
owner. But, -in my opinion, the testimony 
in regard to the business relations between 
John and Henry is so scanty, that it cannot 
be found, either that no dividends were paid 
to John, or that no dividends were paid by 
reason of a family arrangement to that ef- 
fect It can, however, properly be found, 
that payment of dividends upon John's one- 
eighth was not made to bis son after John's 
death in 1822. 

It Is not claimed that any facts were con- 
cealed from John or Herman, or that any 
fraud was practised upon them. It cannot 
be that they should not, in their lifetime, 
have known the condition of the ore bed 
rights. John and General Henry lived near 
each other, on terms of intimacy. . General 
Henry was the agent of the corporation. 
Henry of Claverack, Herman's brother, was 
agent for five years after General Henry's 
death. Herman and John S. Livingston, son 
of Robert Cambridge, who sometimes attend- 
ed the meetings of the corporation, were on 
quite intimate terms. It cannot reasonably 
be supposed that the affairs of this corpora- 
tion, or its re-organization, should have been 
a sealed book to Herman during the fifty 
years after his father's death. He must nat- 
urally have known the general history of the 
corporation, and, knowing that his father had 
thelegal title to one-eighth of the property, and 
believing that the title had never been trans- 
ferred, it was his duty to look after the in- 
terest which he thought might belong to him, 
and, if he neglected or postponed that duty, 
his estate must suffer the consequences of 
his laches. If he was absorbed in other 
business and thoughts, and did not acquaint 
himself with the affairs of the corporation, 
he is still amenable to the charge of neglect 

"What, then, is the position of the plaintiff, 
in a court of equity? He is claiming stock, 
growing out of real estate, the benefits of 
which his devisor did not enjoy for fifty 
years prior to his death, and which has been 
openly claimed, since 1841, by the present 
stockholders, or their assignors, as their 
own. The plaintiff's father remained silent 
while the corporation was being re-organized 
with no little deliberation, and no demand 
for stock was made until 1874. He was, dur- 
ing this fifty years, in a position to know the 
histoiy of the corporation and of the inter- 
est in the ore bed which descended from his 
grandfather, and, while believing that his 
father's titie had never been aliened, negleet- 
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ed to make any claim upon those who were 
notoriously in the enjoyment of the interest 
which he thought might be his own. The 
delay is owing to a want of the diligence 
"which is fairly to be expected from a rea- 
sonable person." Upton v. Tribilcoek, 91 U. 
S. 45. 

The principles which govern a court of eq- 
uity in similar cases have been often stated, 
and are thus summarized in Badger v. Bad- 
ger, 2 Wall. [69 U. S.] 87: "But there is a 
defence peculiar to courts of equity, founded 
on lapse of time and the staleness of the 
claim, where no statute of limitations gov- 
erns the case. In such cases, courts of eq- 
uity, acting upon their own inherent doc- 
trinl, of discouraging, for the peace of so- 
ciety, antiquated demands, refuse to inter- 
fere where there has been gross laches in 
prosecuting the claim, or long acquiescence 
in the assertion of adverse rights. Long ac- 
quiescence and laches by parties out of pos- 
session are productive of much hardship and 
injustice to others, and cannot be excused 
but by showing some actual hindrance or 
impediment caused by the fraud or conceal- 
ment of the parties in possession, which will 
appeal to the conscience of the chancellor." 
The same general principles, in their applica- 
tion to different classes of facts, are either 
stated or alluded to in Upton v. Tribilcoek, 
91 U. S. 45; Sullivan v. Railroad Co., 94" U. 
S. 806; Broderick's WiU, 21 Wall. [88 U. S.] 
503; 2 Story, Eq. Jur. § 1520, a. But it is 
said that the corporation, by the act of 1847, 
became the ti-ustee, of a direct express trust 
created by the Act and not by contract to 
issue to the proprietors of the ore bed scrip 
for the shares of stock to which they were 
entitied, which ti'ust has never been execut- 
ed, and that, in consequence of the provi- 
sions of the resolution in regard to indemni- 
ty g.nd of the taking of indemnity by the cor- 
poi-ation.it is in the same position as if itstiU 
held unissued shares of stock which belong- 
ed to the plaintiff- Admitting that at the time 
of the re-organization, the corporation became 
a trustee to issue stock to those who were 
entitied to it it does not follow that lapse of 
time constitutes no bar to a claimant of 
stock whose stock has been issued bona fide 
to an apparentiy rightful owner, and as to 
which the ti*ust is no longer admitted by the 
corporation to exist, and where there has 
been no fraudulent and successful conceal- 
ment of the facts from the knowledge of the 
cestui que trust Badger v. Badger, 2 Wall. 
[09 U. S.] 87. "It is often suggested, thai" 
lapse of time constitutes no bar, in cases of 
trust But this proposition must be received 
with its appropriate qualifications. As long 
as the relation of trustee and cestui que 
ti'ust is acknowledged to exist between the 
parties, and the trust is continued, lapse of 
time can constitute no bar to an account or 
other proper relief for the cestui que trust 
But when this relation is no longer admitted 
to exist, or time and long acquiescence have 
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obscured the nature and character of the 
trust, or the acts of the parties or other cir- 
cumstances give rise to presumptions unfa- 
vorable to its continuance, in all such cases 
a court of equity will refuse relief, upon the 
ground of lapse of time and its inability to 
do complete justice. This doctrine will ap- 
ply even to cases of express trust" 2 Story, 
Eq. Jur. § 1520, a; Wilmerding v. Russ, 33 
Conn. 67. Neither is it true, that, in this 
case, the corporation is in the same position 
as if it held unissued stock for an unknown 
owner. The stock was originally issued to 
proprietors in the proportions in which divi- 
dends had been paid for twenty years and 
upwards. The corporation endeavored to 
perform its duty by issuing stock to thfe ap- 
parently rightful claimants, and to the only 
claimants. The aggrieved had their rem- 
edy, not, however, if they slept upon their 
rights and acquiesced for a great length of 
time, and if, in consequence of their laches, 
the corporation and bona fide purchasers 
were to be injured. It is manifest, that, at 
this late day, the covenants of Chittenden 
and Bogardus furnish no satisfactory indem- 
nity to the defendant. Their stock is now 
owned by different persons. Let the bill be 
dismissed. 
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"'LIVINGSTON et al. v. SWANWICK. 

[2 Dall. 300.] 

Circuit Court, D. Pennsylvania. 1793. 

Witness— Pbiscipal axd Agent— AuTnoRiir of 
Agent. 
[A broker who makes a contract on behalf of 
ms principal to deliver stock is competent to tes- 
tify as to the transaction, and his authority to 
make such contract, in a suit against the prin- 
cipal for damages for nondelivery.] 

This was an action on the case to recover 
the difference upon a stock contract which 
Samuel Anderson, as the broker and agent 
of the defendant, who resided in Philadel- 
phia, had entered into with the plaintiffs, 
who resided in New York, in the following 
terms: "I do hereby engage to deliver to 
John R. Livingston, Esq., the engagement of 
John Swanwick, Esq., of Philadelphia, to 
deliver to J, R. Livingston, Esq., aforesaid, 
one hundred shares of the bank stock of the 
United States, on the 5th of January next 
ensuing, upon receiving from the said John 
R. Livingston payment for the same at the 
rate of twenty-one shillings and six pence in 
the pound. (Signed) Samuel Anderson. New 
York, 15th July, 1791." 

I. On the trial of the cause, the plaintiffs 
produced a correspondence between Ander- 
son and the defendant in relation to the con- 
tract, after it was made, and then offered 
Anderson himself as a witness, to prove that 
he had received a verbal authority to make 
the contract for the defendant; that he had 
accordingly executed the instrument above 
set forth; and that there had been a punctual 
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: compliance with the stipulations on the part 
of the plaintiffs. The defendant objected 
that Anderson was not a competent witness 
to prove his own authority, and that he was 
interested in the question, as he had an ac- 
tion actually depending for his commission 
on making the contract. 

BY THE COURT. The witness is compe- 
tent to prove every part of the transaction. 
He is not interested in the event of the suit; 
nor can the verdict in this case be given In 
evidence upon the trial of the action for his 
commissions. Anderson was a known, estab- 
lished broker; and unless he was admitted 
to give evidence of the instructions he re- 
ceived (which were oral in this case, and are 
usually so in similar cases), it would be im- 
practicable to ascertain the facts that are 
essential to enable tne court to decide upon 
the merits of the controversy. 
The witness was thereupon admitted. 
H. To the action and declaration (which 
contained five counts), the following excep- 
tions were taken, in the course of the de- 
fence: 1st. That the action is brought in the 
names of Brockholst and J. R. Livingston, 
whereas the contract in writing is made with 
J. R. Livingston only. 2nd. That the first 
count states an agreement by Swanwick to 
transfer stocks at a certain day, but the 
evidence is only of an agreement to deliver 
an engagement for that purpose. 3rd. That 
the second and fourth counts state an agi-ee- 
ment by Swanwick to deliver an engagement 
to transfer stock to J. B. Livingston, or or- 
der, but the evidence does not prove that he 
engaged to transfer stock to the plaintiff's 
order. 4th. That the third count states a 
contract being made by Anderson, as the 
authorized agent of Swanwick, that Swan- 
wick should transfer stock to the plaintiff, 
but the evidence only shows a contract by 
Anderson that there should be delivered to 
the plaintiff an engagement of Swanwick to 
transfer the stock, oth. That the fifth count 
states the plaintiff's attendance at the place 
of transfer, but there is no proof of the 
fact. But the exceptions were considered and 
oven-uled, in the charge of the jury, of 
which, in that respect, the following is the 
substance: 

BY THE COURT. The objection to the 
form of the action ought not to prevail. 
The contract is proved by the testimony of 
Anderson, and the written paper is merely 
corroborative. At the time, then, of forming 
the contract, it was perfectly understood by 
the parties transacting the business that 
Brockholst and J. R. Livingston were jointly 
concerned; and, if the action had not been 
instituted in their joint names, it might have 
been pleaded in abatement. Nor Is the ob- 
jection to the variance between the declara- 
tion and the written contract, on account of 
the words "or order" being stated in the 
former, though not contained in the latter, 
material in point of law. It was unneces- 
sary to set forth the written contract at all 
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In tlie declaration; and it is only now offered 
as additional evidence to prove the parol 
bargain between the parties. In the case of 
a bond, bill of exchange, or promissory note, 
there would be more weight in the objection; 
because they are, exclusively, the evidence 
of the respective contracts to which they 
give existence, character, and operation; but 
the written paper, in the present instance, 
is of no more force, than any other testimony 
of its contents would be. The words in the 
declaration must, therefore, be considered 
as surplusage, and do not affect the material 
parts of the charge. As to the other varian- 
ces between the contract as laid, and the 
written contract produced, the same prin- 
ciples will apply. And the nonattendance 
of the plaintiffs at the place of transfer is 
sufficiently excused by the waiver, which 
has been proved on the part of the defend- 
ant. 

Lewis, Kawle, Eandolph & Dallas, for 
plaintiffs. i 

E. Tilghman and Ingersoll, Wilcocks & Ser- 
jeant, for defendant, i 

Verdict for the plaintiffs for $19,400. 
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LIVINGSTON et al. v. VAN INGBN «t al. 

[1 Paine, 45; 2 4 Hall, Law J. 56.] 

Circuit Court, D. New York. April, 1811. 

Courts— IsFEBioK Court — Jorisdictiox by Act 

OP Congress— In Equity— iNFRiNGEMEjfT 

op Patest. 

1. The circuit courts are not inferior in the 
technical sense of the books, but are so only us 
subordinate to the supreme court. But their 
jurisdiction is special and limited. 

2. If jurisdiction of "cases arising under the 
laws of the United States" be not conferred on 
the circuit courts by an act of congress, they can- 
not take cognizance of them. 

[Cited in He Barry, 42 Fed. 122; TJ. S. v. New 
Bedford Bridge, Case No. 15,867.] 

3. And where congress have given an action at 
law in the circuit courts in certain cases, they 
do not thereby acquire jurisdiction so as to en- 
tertain in those cases a bill in equity not relat- 
ing to an action at law. 

4. But, whether, if it should become necessary 
in an action at law in the circuit courts to ap- 
peal to tiieir equity side in aid or defence of sucli 
action, those courts would have the necessary 
equity powers. Query. 

5. A bill filed to restrain the infringement of 
a patent, where both parties were citizens of the 
same state dismissed, and an injunction refused- 
congress having confined the remedy for a breacli 
of patent rights to an action at law, and the 
judiciary acts not giving the court jurisdiction in 
oquity, except in cases between citizens of dif- 
ferent states. 

[Cited in Cochrane v. Deener, 94 IT. S. 782; 
Kevins v. Johnson, Case No. 10.136; Root v. 
Lake Shore & M. S. R. Co., 105 U. S. 191.] 



1 The defendant's counsel tendered a bill of 
exceptions to the admission of Anderson's tes- 
timony, and also to the opinion of the court on 
the points stated in the charge. A writ of er- 
ror was accordingly brought, but never pros- 
ecuted. 

^ [Reported by Elijah Paine, Jr., Esq.] 



In equity. 

J". O. Hoffman, 0. D. Colden, and G. Gra- 
ham, for complainants. 
T. A. Emmet and J. Wells, for defendants. 

LIVINGSTON, Circuit Justice. The com- 
plainants by their bill appear to be proprie- 
tors of boats on the Hudson river, pro- 
pelled by steam, and claim a right to the ex- 
clusive navigation of the waters of New 
York in that way, in virtue of two patents 
from the United States, and several laws 
passed by this state. The defendants have 
built and are using a steam boat on the same 
river for carrying passengers, and are build- 
ing another for the same purpose, in viola- 
tion, as it is alleged, of their rights under 
these patents and laws. The bill prays that 
the complainants may be quieted in the pos- 
session and enjoyment of these rights; that 
the defendants may be restrained by injunc- 
tion from constructing or using these boats on 
the waters of the state of New York; and that 
the rights of the complainants under their pat- 
ents and the laws of the state may be estab- 
lished. All the parties are citizens of the 
state of New York, and no action has been 
brought at law to try the title of the com- 
plainants. On the filing of this bill a motion 
has been made to a judge at his ehambei-s 
for an injunction to resti-ain the defendants 
from the employment of their boat. The ar- 
gument has been conducted with all the abili- 
ty which might naturally be expected from 
the gentlemen concerned, and the importance 
and novelty of the ease. 

The application is resisted on two groimds. 
The defendants contend: 1. That a circuit 
court of the United States, as a court of 
equity, between citizens of the same state, 
has no jurisdiction of this cause. 2. That if it 
had, this is not a case proper for its inter- 
position in this way. 

It will not be denied that the awarding of 
a writ of injunction of this nature is one of 
the highest and most important functions 
which a court of equity can be called upon 
to exercise. The court is asked to inhibit a 
paiiy from the full use and enjoyment of his 
property without any previous trial what- 
ever—when that property is of a perishable 
nature, and must have been built at a very 
great expense, and when, if employed, it can- 
not fail of producing great gains, for the loss 
of which, however serious or extensive, the 
owners, if eventually successful in the con- 
troversy, will have no remedy against any 
one; while the plaintiffs, if aggrieved, will be 
entitled to a threefold recompense for any 
subtraction or diminution of profits to which 
they may for some time be exposed. This 
too, it is expected, will be done without the 
previous institution of any action at law, and 
without the opportunity of any other proper 
mode of trial to decide on the matters which 
the defendants are authorized by law to al- 
lege in their defence. When process of such 
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high import and serious consequences is ap- 
plied for, it becomes a court, and still more 
a judge at his chambers, to inquire with more 
than ordinary circumspection into his pow- 
ers, and to stay his hand, unless he shall be 
fully and entirely satisfied of his jurisdic- 
tion; that the merits of the complainants are 
veiy great, and that they are eminently en- 
titled to the favour of the public, and to 
every reasonable protection which govern- 
ment can afford, no one will deny. But when 
we are inquiring not into what ought, but into 
what has been done, considerations of this 
kind, however naturally or excusably they may 
be pressed upon a court, can, afford but little 
aid in coming to a correct decision. 

A judge of the supreme court may in va- 
cation allow a writ of injunction in those 
cases only, where it may be granted by the 
supreme or a circuit court. That the su- 
preme court, unless on appeal, has the power 
of awarding this writ is not pretended. The 
examination therefore has been properly eon- 
fined to the authority of a circuit court. If 
the circuit court of this district possesses no 
jurisdiction over the cause, it follows that 
the present application must fail. This ju- 
risdiction is denied on the ground, that the 
pax-ties, being all citizens of the same state, 
have no right to apply to the equity side of 
the court for relief by original bill, unless 
jurisdiction in such case be given by some 
act of congress. By the federal constitution, 
the judicial power is vested in one supreme 
court, and in such inferior courts as congress 
may from time to time ordain and establish, 
and extends to all cases in law and equity, 
arising under the constitution and laws of 
the United States, and controversies between 
citizens of different states. A further enu- 
meration of its powers is not necessary for 
understanding the present question. . By the 
judiciary act [1 Stat. 73], the circuit com-ts 
have original cognizance, concurrent with 
state courts, of all suits of a civil nature at 
common law or in equity, of a certain value, 
where the United States are plaintiffs, or 
an alien is a party; or where the suit is 
between a citizen of the state where it is 
brought, and a citizen of another state. By 
an act passed in 1800 [2 Stat. 37], an action 
on the case, founded on that, and a former 
act, is given to a patentee whose rights are in- 
vaded, to be prosecuted in the circuit court 
of the United States, having jurisdiction 
thereof, for a sum equal to three times the 
actual damage sustained. But this being a 
suit in equity, it is asked by what authority 
it is brought here, unless the parties be citi- 
zens of different states: and much has been 
said of the impropriety of an inferior tribunal 
extending its jurisdiction to cases not par- 
ticularly assigned to it. 

If these courts be not inferior in the tech- 
nical sense of the books, which they most 
certainly are not, they are so in some respects. 
They are not only so considei'ed by the con- 
stitution, but are in fact subordinate to the 



supreme court, and notwithstanding their 
high and responsible original powers, which 
extend to so many and such important cases, 
of a criminal and civil nature, and by appeal,, 
to admiralty and maritime causes, there can 
be no doubt that their jurisdiction is special 
and limited, both in regard to the nature 
of the cases on which they can decide, and 
the character of the parties who can come- 
into them. It is as certain, that they are in- 
debted to congress, under the constitution, 
for their creation, and that instead of ex- 
tending their powers as the exigencies of 
suitors may require, or may by themselves 
be thought reasonable, they have hitherto 
been regarded as dependent on that body for 
all the powers they possess. Owing as they 
do their existence to congress, from them 
must necessarily flow that portion of the 
general judicial power which, by the consti- 
tution, they have a right to divide among the 
inferior courts that may be established. 
Thus constituted and organized, little would 
it become them to transcend a jurisdiction, 
which the constitution intended should be 
limited at the discretion of the legislature, 
and which congress have circumscribed ac- 
cordingly^ While moving within their legiti- 
mate sphere, as marked out by the legislatm-e, 
they may hope to give satisfaction, and to- 
inspire confidence in the important depart- 
ment of government of which they form a 
branch. It would seem then enough to say that 
there being no act of congress conferring on 
these courts a right in any case to take cog- 
nizance of a suit in equity, between citizens of 
the same state, this comt can have no jurisdic- 
tion of the present cause, which is between 
parties of that character. This seemed to 
be almost conceded, unless by the constitu- 
tion there was secured to these courts cer- 
tain powers which might be called into ex- 
ercise without wailing for any special au- 
thority from congress. To show that this was- 
the case, it was said, that this being a case 
arising under the laws of the United States, 
and being fotmd in -the constitutional enu- 
mei-ation of cases of federal cognizance, it 
must, whether allotted by congress to a par- 
ticular tribunal or not, be cognizable by one 
or other of the courts which may be estab- 
lished. This argument proceeds on a "sup- 
position that the whole power of the judiciary 
must always reside somewhere, so as to be 
called into opei-ation as occasions may re- 
quire. If congress had created inferior courts- 
without any designation as to the cases of 
which they were to take cognizance, it is 
said they would have concurrent jurisdiction 
of all cases . mentioned in the constitution, 
except of those which were therein exclu- 
sively devolved on the supreme court. That 
this being a case of chancery cognizance, and 
the district court, not possessing equity power, 
must, ex necessitate, be triable where such 
powers exist, or that there will be a failure 
of justice; and the danger of permitting con- 
gi-ess in any way to abridge the objects of 
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cognizance secured by the constitution to the 
judiciary, and, through them, to the people 
of the United States, was expatiated on at 
some length. As congress cannot add to 
those powers, it should not he admitted for 
a moment, it was argued, that they possessed 
the right of suhstracting from them, or of 
permitting them to be dormant, by not leg- 
islating sufficiently- Without stopping to in- 
quire whether there be any ground for these 
apprehensions, or denying any weight to the 
argument, it will not be deemed disrespect- 
ful to the counsel who advanced it, if it is 
not thought necessary to examine the course 
of reasoning, from which this conclusion is 
presumed to follow, because on this point we 
are not without authority. The supreme 
court has decided, and after an argument, 
which, if we except the one to which I have 
Just had the pleasure and honour of attend- 
ing, has perhaps never been surpassed on any 
occasion; that if Jurisdiction of cases aris- 
ing under the laws of the United States be 
not conferred on the circuit courts by an act 
of congress, they cannot take cognizance of 
them. The case of the Bank of the United 
States against Deveaux, is here referred to, 
which was decided in Februaiy term, 1809, 
a report of which is not yet published. 

It was there made one question, whether a 
right was conferred on the banlc to sue in 
these courts by its act of incorporation, or 
any other law of congress. It was decided 
not only that the circuit court derived no ju- 
risdiction over a case arising under the laws 
of the United States from the judiciary act, 
that class of cases not being provided for by 
it, but that from the law which incorporates 
it^ the bank acquired no right to bring an ac- 
tion in those courts, although there were ex- 
pressions in that act, which it was very 
strongly insisted on, gave it to them. In sup- 
port of this decision, if it required any to ren- 
der it binding, reference might be made to a 
cojntemporaneous exposition of the constitu- 
tion by the great and wise men who com- 
posed the legislature that organized the judi- 
ciary, and to what appears to have been the 
understanding of congress from that time to 
the present day; for whenever it was in- 
tended that these comrts should take cogni- 
zance of a case arising under any law of the 
United States, such power was expressly del- 
egated to one of the federal courts, congress 
well knowing that the judiciary act was si- 
lent on this point, and not supposing that any 
such power by the constitution was given to 
the circuit court This too may be collected 
from an act that passed in 1800, which, in 
terms, gave to the courts then erected, juris- 
diction over this class of cases, but which act, 
being afterwards repealed, although not on 
account of this clause, left ns as before, with- 
out any general provision on the subject. If 
other evidences are wanting that the supreme 
court has not fallen into so great an error, as 
it was thought to have done by this decision, 
it might be collected from the journal of the 



senate of the United States. There we find 
that the judiciary act was prepared by a 
committee consisting of a member from each 
state, most if not all professional men, and 
it cannot be believed that, in a law drawn 
with so much' care, and embracing such a 
variety of provisions, so important an omis- 
sion was casual. It must have been the re- 
sult of much reflection, and shows their 
sense at least, that congress were not bound 
to clothe the courts which they might create 
with all the powers which by the constitu- 
tion they had a right to confer. When it 
is recollected that three gentlemen of this 
committee were afterwards judges of the 
courts of the United States, an allusion to 
what must have been their, opinion when 
senators, on a point immediately under their 
consideration, cannot be thought improper. 
The same principle is recognised by the very 
laws under which the plaintifiCs claim; for 
the judiciary act not having made any such 
provision in such a case, unless the parties 
were citizens of different states, it was 
thought necessary to establish by those acts 
the right of a patentee to sue in a circuit 
court, but at the same time, such right was 
restricted to its legal forum: as it regards 
this ease then, the legislature is not charge- 
able with any omission, or with affording a 
remedy, without a designation of the tribu- 
nal which was to administer it, for although 
by the constitution the judicial power is ex- 
tended to all cases in law and equity, arising 
under the laws of the Union, congress may 
certainly say that the relief which they in- 
tended to afford in a particular case shall be 
at law only. If it had been thought proper 
to proceed at law in this court, the com- 
plainants would probably have found no dif- 
ficulty on the score of jurisdiction, and it 
may be added, that if this case be of equity 
cognizance at all, (which has been strong- 
ly controverted and on which no opinion is 
given,) it is probably so at common law, 
and in that case congress were not bound, 
even if they had the right, to give jurisdic- 
tion of it to any federal court. 

It was further urged in favour of the pres- 
ent jurisdiction, that the supreme court of 
this state has decided that an action cannot 
be maintained there, founded on the patent 
laws of the United States; and that as the 
court of chancery of the state would give no 
relief, the parties thus excluded from the 
federal and, state courts, would be without 
redr-ess, if the decision of the supreme court' 
of the United States were considered as ap- 
plying to them. It is not for me to say what 
the chancellor of this state will think his 
duty, if a similar application be made to 
him; but if this be a ease of equitable juris- 
diction at common law, as it was sometimes 
alleged to be by the complainant's counsel, 
no objection is perceived to his taking cog- 
nizance of it. But should he think other- 
wise, there is still another answer to this 
difficulty, which is that if the parties be 
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remediless it is no fault of the law, wliieli 
gives tliem if not a perfect, at least a liberal, 
and what wiU probably prove, if they choose 
to pursue it, a very effectual remedy; ^'o? 
it is not to be believed, as was supposed 
at the bar, that they will have to bring ac- 
tion after action to establish their right. 
Let them proceed in only one trial at law, 
and the defendants will not be hardy or 
foolish enough to continue on very unequal 
terms, what will then be settled to be a 
violation of their patent rights; such a ver- 
dict will for ever after keep all intruders at 
a distance. But if absolutely without rem- 
edy elsewhere, it does not follow that this 
<;ourt can help them. A court, constituted 
like this, is not to reason itself into jurisdic- 
tion from considerations of hardship, when 
a plain and safe rule is prescribed by the 
supreme court, which is, to examine on all 
occasions, what powers are committed to it, 
by the laws of the United States. 

Another argument which it may be expect- 
ed will be noticed, was, that as an action at 
law under the patent acts may be prose- 
cuted in this court, even between citizens 
of the same state, there was, necessarily, 
conferred on it a right to hold jurisdiction 
of the present bill; for as the court pos- 
sessed equity powers in virtue of the judi- 
ciary act, it was impossible to give it juris- 
diction as a court of law, without at the 
same time calling into exercise its powers as 
a court of equity. If it becomes necessary 
in an action at law regularly before it, for 
either party to appeal to its equity side, in 
aid or defence of such action, such applica- 
tion might not be improper. But this is not 
a bill of that kind. It would be the action 
at law in such case, on which its jurisdiction 
would attach. But the answer to the argu- 
ment is, that by the judiciary act no equity 
powers are given to this court, between citi- 
zens of the same state; and it results from 
the decision which has been cited, that a 
-circuit court must not only confine itself to 
the cases defined by congress, but that if by 
a particular act it is authorized to proceed 
in the given case as a court of law only, a 
party must come into it on that side, to 
bring himself within the provisions of it. 
There being then no law conferring on this 
court a right to take cognizance as a court 
of equity of cases of this nature, between 
citizens of the same state, my opinion is, 
that this court cannot entertain cognizance 
•of the present bill, and that the plaintiffs 
therefore can take nothing by their motion. 
After this decision, it would be superfluous 
and improper to express any opinion on any 
other of the important points which were 
made on the argument of the present ques- 
tion. If the parties were citizens of differ- 
ent states, it is not intended to say that the 
plaintiflfs would or would not be entitled to 
the equitable relief which they seek. 

NOTE. The chancellor of the state was aft- 
erwards applied to for an injunction in this 



case, and refused it; but on an appeal from his 
decision to the court of errors, it was granted. 
9 Johns. 507. Congress have since supplied this 
defect of jurisdiction. By the act of loth of 
February, 1819, it is proTided, "that the circuit 
courts of the United States shall have original 
cognizance, as well in equity as at law, of all 
actions, suits, controversies, and cases, arising 
under any law of the United States, granting 
or confirming to authors or inventors the ex- 
clusive right to their respective writings, inven- 
tions, and discoveries; and upon any bill in eq- 
uity, filed by any party aggrieved in any such 
cases, shall have authority to grant injunctions, 
according to the course and principles of courts 
of equity, to prevent the violation of the rights 
of any authors or inventors, secured to them by 
any laws of the United States, on such terms 
and conditions as the said courts may deem fit 
and reasonable: provided however, that from 
all judgments and decrees of any circuit courts, 
rendered in the premises, a writ of error or ap- 
peal, as the case may require, shall lie to the 
supreme court of the United States, in the same 
manner, and under the same circumstances, as 
is now provided by law in other judgments and 
decrees of such circuit courts." 6 Colvin's Laws 
369 [3 Stat 481]. 
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District Court, S. D. New York, Oct. Term, 
1862. 

Frize— Spoliation of Papers bt the Master- 
False Destination of the Vessel's Papers. 
Vessel and cargo condemned for an attempt to 

violate the blockade. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo were captm-ed on the coast of North 
Carolina by the United States steamer Penob- 
scot, August 2, 1862. The vessel was at the 
time destroyed by the capturing forces, as 
unseaworthy, and the cargo was sent to this 
port for adjudication, and was here libelled 
September 20, 1862. On the return of the 
monition as duly served, and on public proc- 
lamation thereon made, the default of all 
persons interested in the cargo was entered. 
No person intervening for the property on the 
hearing, the proofs in preparatorio, with the 
papers found on the vessel, were Submitted to 
the consideration of the court The vessel 
held a certificate of British registry, dated at 
Nassau, N. P., July 21, 1862, issued to George 
CampbeU, of Scotland, merchant which stat- 
ed that she was a foreign vessel, built at 
New York in the year 1840. No bill of sale 
was attached to or accompanied the registry. 
Shipping articles of a voyage from Nassau, 
N. P., to Baltimore, signed by a master, a 
mate, a cook, and two seamen, were tak- 
en from the vessel; there was no date to 
the shipping articles, nor was any place or 
time of their execution named therein. A 
clearance of the vessel from Nassau to Bal- 
timore, July 21, 1862, was on board, and 

1 [Reported by Samuel Blatchford, Esq.] 
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also a bill of lading of the cargo from the 
owner of the vessel to persons in Baltimore, 
dated July 19, 1862, -without any signature. 
There was also a note, dated July 22, in the 
owner's name, to the consignees, addressed to 
them at Baltimore, advising them of the 
transmission of the articles named in the 
hill of lading. The master, the mate, and 
one seaman, captured with the vessel, were 
examined as witnesses in preparatorio. The 
master says that the letter of instruction was 
given to him hy Oamphell, and that he, the 
witness, was directed to throw it overboard 
if captured, and that he did so when the 
capturing vessel came in sight He also 
says that Campbell appointed him master of 
the vessel, and that he, the witness, sup- 
posed him to be her owner; that he Icnew 
that the Southern ports were under blockade, 
and that that was well known in Nassau; 
that his vessel was out of a course for Balti- 
more, where, "by her papers, she was bound, 
and was heading in towards the land; and 
that he intended to run her on shore. The 
mate " says that the vessel was captured 
about eight miles to the northward and east- 
ward of Wilmington, in North Carolina; that 
the fact of 'the blockade of the coast had 
been known at Nassau for a long time, and 
was of general notoriety; that the vessel at- 
tempted to enter Wilmington; and that he 
heard the captain say that, on her last voy- 
age, she sailed out of Wilmington into Nas^ 
sau. The port was both times under block- 
ade; and the seaman testifies that on the 
voyage the vessel was steering a course lead- 
ing her to the port where she was captured. 
It seems to me that the ease, on the proofs, 
stands clear of all ambiguity as to the culpa- 
ble purpose of the voyage, and the actual at- 
tempt to carry out that intent The voyage 
meant to be run was falsified on the papers. 
Papers tending to show the design of the 
voyage were destroyed. The vessel was de- 
tected in the effort to violate the blockade, 
and a decree of condemnation and forfeiture 
must be entered against vessel and cargo. 



lilZZIB, The (MEAGHEE, v.). See Case No. 
9,377. 

LIZZIE HOPKINS, The (MYERS v.). See 
Case No. 9,993. 
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The LIZZIE MAJOR. 

LOUD et al. v. PHILADELPHIA & READ- 
ING R. CO. 

[8 Ben. 333.] i 
District Court S. D. New York. Jan., 1876. 

UoLLisiON AT Ska — Steamer and Schooxer — 

Lights — Burden op Proof. 
1. A collision occurred in the Atlantic Ocean, 
off the coast of Nejf Jersey, between tlie steamer 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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A. and the schooner L, M., on the evening o£ 
February 2, 1875. The steamer was bonnd from 
New Tork to Wilmington, and the schooner was 
bound up the coast to New York. The wind was 
from the S. W. or S. S. W., and the schooner 
was on her port tack. In her behalf it was al- 
leged that she was heading N. N. W.; and that 
both of the lights of the steamer were seen on 
her starboard bow, but the red light was shut in 
and the green light alone remained in view, and 
lie schooner held her course without change, till 
the vessels were a few lengths apart, when the 
steamer suddenly ran across the schooner's bow, 
and, in answer to a hail from the steamer, the 
schooner's helm was ported, but she struck the 
steamer's port quarter with her bowsprit On 
behalf of the steamer it was alleged, that the 
steamer was heading S. by E.; that the red light 
of tie schooner was seen about two points on the 
steamer's port bow; ihat the steamer's helm was 
ported, and her course changed to S. by W.; and 
■that the schooner's helm was starboarded and her 
course changed towards the steamer, and she kept 
on till she ran into the steamer. Cross-libels 
were filed by the owners of the respective vessels: 
Edd, that it was the duty of the steamer to keep 
out of the way of the schooner, or to establish 
an excuse for not having done so. 

2. It was impossible to reconcile the evidence 
that only the schooner's red light was seen over 
the steamer's port bow, with the evidence that 
only •die steamer's green light was seen over the 
schooner's starboard bow; and no satisfactory 
conclusion as to the real state of the facts could 
be arrived at from the evidence. 

3. The burden of proof was on the steamer, to 
show that the schooner had changed her course. 

4. She had failed to establish such fact, and 
must he held solely liable for the collision. 

Benedict Taft & Benedict, for steamer. 
Goodrich & Wheeler, for schooner. 

BLATCHPORD, District Judge. These 
are cross-libels, growing out of a collision 
which took place in the Atlantic ocean, ofE 
the coast of New Jersey, on the 2d of Febru- 
ary, 1S75, in the evening, between the stearn- 
er AchiUes, belonging to the Philadelphia and 
Reading Railroad Company, and the schoon- 
er Lizzie Major, whereby both vessels were 
injured. The steamer was bound from New 
York to Wilmington, North Carolina, and the 
schooner was boimd up the coast to New 
York. 

The libel in the first case, that against the 
schooner, was filed on the 26th of Pebruaiy, 
1875. It alleges, that after passing Sandy 
Hook, the wind at the time blowing a strong 
breeze from the southwest, the steamer head- 
ing at the time south by east, those on board 
of her discovered a vessel, which proved to 
be the schooner, showing her red light, about 
three-fourths of a mile distant and about two 
points on the port bow of the steamer; that 
the steamer^ wheel was immediately ported, 
and her course changed to south by west, the 
schooner still approaching, showing her red 
light; that, when the schooner was about 
four points on the port bow of the steamer, 
her helm was put hard-a-starboard, and the 
steamer's helm was then hove hard-a-port; 
that the schooner, by this manoeuvre, chan- 
ged her course, so as to head for the steamer's 
fore rigging, and showing her green light; 
that the schooner then saw that a colhsion 
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was imminent and put her helm a-port, but 
too late to avoid a collision, she striking the 
steamer on the port side; and that the 
schooner was guilty of negligence, in im- 
properly changing her course from the course 
she was on when she was first seen by the 
steamer, which would have carried her far to 
the eastward of the steamer, and in not keep- 
ing a proper lookout, and in not sooner see- 
ing the steamer, and in otherwise not prop- 
erly navigating; and that the collision was 
the result of the careless, unskillful and im- 
proper conduct and management of those on 
board of and navigating the schooner. 

The answer to that libel was sworn to on 
the 9th of March, 1875, and filed seven days 
thereafter. It alleges, that the wind was 
blowing a moderate breeze from the south 
south west, and the weather was clear; that 
the schooner had her regulation lights set, 
as required by law, and they were burning 
brightly, at the time of the collision; that, 
when the schooner arrived at a point oppo- 
site Sandy Hook beach, and close along the 
Sandy Hook shore, she had the Sandy Hook 
light one or two points on her port bow, her 
booms being swung over the starboard rail, 
about four points off; that she was steering 
north northwest; that the steamer was discov- 
ered showing her two lights, about two or 
three miles distant, and on the starboard 
bow of the schooner; that the schooner held 
her course without any change whatever, 
but, when the vessels were a few lengths 
apart, the steamer suddenly ran across the 
schooner's bow, and some one on board of 
the steamer hailed the schooner to put her 
helm hard up, which was done, and the 
main sheet eased off, but the steamer struck, 
with her port quarter, the bowsprit of the 
schooner; and that the steamer was guilty 
of negligence in changing her course and 
running across the bows of the schooner, 
which manoeuvre was the cause of the col- 
lision. 

The libel in the second case is, in all its 
material allegations, like the answer in the 
first case. It was sworn to on the 9th of 
March, 1875, and filed the next day. 

The answer in the second case was sworn 
to and filed on the 15th of April, 1875. It 
differs, in its allegations, from the libel in 
the first case, in two particulars. One of 
them is, that the answer alleges, that, when 
the steamer's wheel was hove hard-a-port, 
after the schooner starboarded, the course 
of the steamer was changed thereby some 
four or five points more to the starboard 
hand. This allegation is not found in the 
libel in the first case. The other particular, 
and it is a very material one, is, that the 
libel in the first case alleges, that the 
schooner, when she put her helm hard-a- 
starboard, changed her course so as to head 
for the steamer's fore rigging and showed her 
green light, whereas, the answer in the sec- 
ond ease, instead of alleging that the 
schooner changed so as to head for the 



steamer's fore rigging, avers merely that she 
changed her course toward the steamer, and 
the answer omits entirely the averment that 
the schooner then showed her green light. 
This is a very material point and a very ma- 
terial discrepancy. The story of the libel in 
the first case is, in substance, that those 
on board of the steamer saw at first the red 
light of the schooner, and saw no other light 
on the schooner from that time imtil the 
schooner starboarded, and then saw the 
schooner's green light, the schooner heading 
for the steamer's fore rigging. The implica- 
tion in such libel, from the allegation therein 
that the schooner, before she starboarded, 
had got to be four points on the port bow of 
the steamer, is, that the schooner, by star- 
boarding, shut in her red light to the view 
of those on the steamer and showed to them 
instead her green light. The answer in the 
second case tells a very different story in 
this particular,— and is to the effect, that the 
schooner, by starboarding, did not come 
around so as to head for the steamer's fore 
rigging and shut in her red light and show 
instead her green light, but only changed 
her course so as to head more towards the 
steamer, and continued to show her red 
light, and only her red light, and did not 
come around so far as to hide her red light 
and show Instead her green light. 

Nelson, the look-out on the steamer, who 
was on duty forward, about 10 feet from the 
steamer's head, testifies, that he first saw the 
light of the schooner when it was from 
three-quarters of a mile to a mile off; that 
he saw it on his port bow; that it was a red 
light; that he reported it; that the steamer 
then ported; that he continued seeing the 
red light until the schooner was close up; 
and that he did not see the green light of 
the schooner until the schooner's boom ran 
over the deck of the steamer. There is noth- 
ing in this testimony to show any change 
of course by the schooner. It shows that 
he thought the light he first saw was the 
red light; that he continued to see a light 
on the schooner all the time; that he thought 
the light he saw all the time down to the 
time the schooner's boom came across the 
deck of the steamer was the same light he 
first saw, and was the red light; and that, 
when the schooner's boom was coming across 
the steamer's deck, he thought the light he 
saw was the green light The light he then 
saw must have been the green light, as the 
schooner's jib boom came over the port side 
of the steamer. He does not say that he 
saw one light disappear by being shut in 
and another light come aftern'ards into view. 
There is nothing in his testimony that is 
inconsistent with the fact, that the light he 
saw all the time on the schooner was the 
green light, and that he mistook it for the 
red light until it was close^at hand. Adopt- 
ing the conclusion that the light was all the 
time the red light until close at hand, and 
that then no red light was visible, but only 
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.a green light, it was easy to jump at and 
swear to tlie inference, that the schooner 
starboarded and changed her course so as 
to shut in her red light and show her green 
light, this inference being strengthened by 
the fact that the steamer was porting all 
the time. But, if the schooner was really all 
the time showing her green light to the 
steamer, over the port bow of the steamer, 
and was holding her course, she was on a 
course that was, drawing on to the course 
■of the steamer, and the steamer, by port- 
ing, was crossing the bows of the schooner. 
If, as is the testimony from those on the 
schooner, the schooner was all the time 
steering north north west and if, as is the 
testimony of those on the steamer, the 
steamer was at first steering south by east, 
and then, when she saw the schooner's 
light, ported so as to head south by west, 
the schooner was at first drawing one point 
■on to the course of the steamer, and then 
three points on to the course of the steamer, 
and the steamer was all the time promoting 
the collision. 

Artis, the master of the steamer, who was 
in the pilot-house, at the starboard forward 
window, testifies, that he saw the red light 
■of the schooner approaching about one or 
two points on his port bow; that, when he 
first saw it, it was from three-quarters of a 
mile to a mile off; that he immediately port- 
•ed, so that, from heading south by east he 
headed south by west; that, after he made 
that change, the schooner's light bore about 
three points and a half on his port-bow; that 
the schooner got to be about five points on his 
port side and then starboarded hard-a-star- 
"board and headed for the fore rigging and 
pilot-house of the steamer, being then from 
75 to 100 feet distant from the steamer on 
her port beam; and that he saw no other 
light on the schooner before the collision 
than the red light. The conclusion of this 
witness, that the schooner starboarded, is 
Tjased solely on his idea that the light he saw 
all the time was the red light, and on the 
conclusion, that, as that light was always 
seen over the port bow of the steamer, and 
as the steamer was all the time porting, the 
collision could not have happened if the 
schooner had not starboarded. But, if the 
light he saw was really the green light of the 
•schooner, it would, as the steamer was port- 
ing, be brought all the time more and more 
on the port bow of the steamer, while the 
steamer was all the time, by porting, cross- 
ing the bows of the schooner. Artis saw no 
change of lights on the schooner. He did 
not see one light shut in and another one 
-come in its place. He saw one and the same 
light all the time, as he says. If he saw 
at first the red light, and if that red light got 
to be four or five points on the port bow of 
the steamer, and if the steamer was porting 
all the time, it was impossible for the schoon- 
er to have starboarded so as to hit the 
-Steamer, without shutting in her red light 



and showing her green light Yet Artis saw 
no such appearances. 

Tilton, who was in the pilot-house of the 
steamer, testifies, that he saw the light of 
the schooner; that, when he first saw it, it 
was about a mile distant and about a point 
and a half on his port bow; that it was a 
red light; that he saw no other light on the 
schooner; that the steamer was heading 
south by east when he first saw the light; 
that the wheel of the steamer was then port- 
ed, so that she headed south by west; that 
he then took the night glasses and looked at 
the schooner and could see that she was 
luflaing; that the wheel of the steamer was 
then put hard-a-port immediately; that this 
brought her up to about southwest by south; 
that, at the time the wheel was hove hard- 
a-port, the schooner was not more than 100 
reet distant from the steamer; that he saw 
the green light of the schooner when she 
was within about 50 feet of the steamer; 
that the booms of the schooner were on her 
starboard side, with five points of sheet 
started; that he saw no changes in her booms 
or in her sails; that he saw the green light 
about -a point forward of his beam; that it 
went out of sight again just before the col- 
lision; that he could then see the red light 
again; that he saw both lights of the schoon- 
er when her jib-boom was within about 20 
feet of the steamer, and then the green 
light shut in and the red light came ill view; 
and that that was the only time he saw both 
lights. Tilton does not say that the red 
light was hid and the green light came into 
view instead. What it was he saw, that 
made him think the schooner was luffing, 
when he looked at her through the night 
glasses, he does not say. The appearance 
he saw of the green light alone, and then the 
red light coming into view, so that he saw 
both lights at a time, and then the green 
light going out of view and the red light 
remaining in view, is the appearance that 
would be presented by the porting of the 
schooner just before the Collision, on the hail 
from the steamer for her to port. There is 
nothing in all this inconsistent with the fact 
that the light he saw all the time till after 
the schooner ported was her green light 

Lawson, who was forward on the steam- 
er's deck, near Nelson, testifies, that he saw 
the red light of the schooner on his port 
bow; that he did not see the green light at 
all; that, when he first saw the red light, 
it was about three points on his port bow 
and about three-quarters of a mile off; and 
that he saw the red light all the while up to 
the collision. He saw no change of lights on 
the schooner, indicating a change of course. 
He saw one light all the time, and the same 
light There is nothing in his testimony as 
to the schooner's lights, inconsistent with the 
fact that the light he saw was really the 
green light 

It was the duty of the steamer to avoid 
the schooner. She seeks to excuse her not 
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having done so, by alleging that the schooner 
changed her course and thwarted the efforts 
of the steamer to keep out of the way of the 
schooner. If the light the steamer saw was 
the schooner's green light, the mistake of the 
steamer caused the collision. If the light 
was really the red light, and the green light 
was hidden from view by being intercepted 
by the schooner's jib, still, if the schooner 
did not change her course, the steamer was 
in fault for not avoiding her. The review 
which has been made of the testimony on the 
part of the steamer shows that such testi- 
mony is very inconclusive to show that the 
schooner changed her course, and that there 
is scarcely anything more than assertion that 
she changed, based upon the idea that her 
red light was first seen, and seen over the 
port bow of the steamer, and that the steam- 
er ported and still a collision ensued, while 
the appearance of the lights on the schooner 
to those on the steamer indicated no such 
changes and movements of such lights as a 
change of course by the schooner, by star- 
boarding, would require. It is clearly prov- 
ed that the green and red lights of the 
schooner were properly set and were burning 
brightly all the time. 

The testimony on the part of the schooner 
is very distinct, to the effect that the schoon- 
er did not change her course, by starboard- 
ing. Tracy, the master of the schooner, who 
was on" deck, close to the man at the wheel, 
testifies, that the schooner was steering north 
north west; that he first saw the green light 
of the steamer about one point on his star- 
board bow; that he did not see her red 
light until she was within about four or five 
of her lengths from the schooner; that with 
the green light he saw her masthead light; 
that he held his course until hailed from 
the steamer to hard-up his wheel, and then 
he hove his wheel hard-up; that it was after 
such hail, and after the schooner had fallen 
off about a point, that he saw the steamer's 
red light, and he then saw it over his port 
bow; and that the 'steamer was not, at any 
time before the hail, on the port bow of the 
schooner. This testimony indicates not only 
that the schooner did not starboard, but that 
she presented her green light to the steamer's 
view, and that the steamer, by porting, ran 
across the bows of the schooner. 

W. 0. Torrey, who was forward on the 
schooner, testifies, that he saw the green and 
red lights of the steamer about two miles off, 
about two points on the lee bow of the 
schooner; that then the red light went out 
of sight, when the steamer was about a mile 
and a half off; that he saw the red light of 
the steamer again, when the steamer was 
about twice her length off; that the steamer 
then crossed the schooner's bow; and that, 
before the hail from the steamer, the steam- 
er was not at any time on the port bow of 
the schooner. This testimony indicates that 
the schooner presented her green light to the 
steamer's view and that the steamer would. 



if she had not ported, have passed to the 
leeward of the schooner, in safety. 

R. C. Torrey, who was on the deck of the 
schooner, aft, testifies, that he saw first the 
green light of the steamer, to the leeward, 
under the main boom, perhaps a mile and a 
half off; that just before the collision, the 
steamer's red light came into view, so that 
both the green and red lights were seen to- 
gether by him, and then the green light went 
out of view, and the red light remained visi- 
ble; that the schooner did not change her 
course; and that, before the hail from the 
steamer, the steamer was at no time on the 
port bow of the schooner. On this testi- 
mony, any change by the schooner, by star- 
boarding or lufiSng, would have carried her 
away from the steamer, if made before the 
steamer ported; and, if made at any time, 
would have caused the green light of the 
schooner to be distinctly visible and would 
have shut in her red light. 

O'Reilly, who had the wheel of the schoon- 
er, testifies, that he was steering his course 
north north west, by compass, and kept that 
course from the time he took the wheel, at 
6 p. m., until the hail came from the steam- 
er to hard-up the wheel of the schooner; that 
he did not see the steamer or her lights until 
he saw her coming across the bow of the 
schooner, and then he saw her red light on 
the port bow of the schooner; and that the 
master of the schooner, who had been stand- 
ing near him all the time from 6 p. m., took 
the wheel, at the hail, and hove it hard-up. 

Bickford, who was the first mate of the 
schooner, and was on the forecastle, clearing 
away the anchor, says that he saw the star- 
board light of the steamer first, and saw it 
on his starboard bow and when the steamer 
was a quarter of a mile away; that he saw 
the steamer's red light when she came across 
his bow and had not seen it before; that the 
steamer was two or three of her lengths off 
when he first saw her red light; that, before 
the hail from the steamer, the steamer was 
not at any time on the port bow of the 
schooner; and that, when he saw the steam- 
er's green light, he at the same time saw her 
mast-head light. 

It is, of course, impossible to reconcile the 
fact that the schooner's red light, and only 
that, was seen over the port bow of the 
steamer, with the fact that the steamer's 
green light, and only that, was seen over the 
starboard bow of the schooner. No entirely 
satisfactory conclusion as to the real state of 
facts can be arrived at from the evidence. 
1 have examined it with care. The burden 
is upon the steamer to show that the schoon- 
er changed her course. She has, in my 
judgment, failed to do so, and it follows that 
the libel against the schooner must be dis- 
missed, with costs, and, in the other suit, 
there must be a decree for the libellants, 
with costs; with a reference to a commis- 
sioner to ascertain the damages sustained by 
I the libellants. 
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Case No. 8,4S3. 

The LIZZIE MERRY. 

. [10 Ben. 140.] i 

District Court, S. D. New York. Oct., 1878. 

Admikaltx—Conthaots— Possession— Master's 

Interest. 

1. By the agreement made for the huilding of a 
vessel, 'it was agreed that one L., who took an 
eighth of the yessel, should command and sail 
her as master. L. afterwards sold his eighth to 
K., who bought it, expecting to go as master of 
her, and gave a larger price for the share on that 
account. After his purchase, one-half of the ves- 
sel was owned in Uamariscotta, Me., and the 
other half in Portland, Me. He ran the vessel 
as master for several voyages; and, the vessel 
heing in New York, he was informed by her 
agent there that one of the Portland owners had 
sold out, and that the new jjurchaser with the 
Daraariscotta owners had joined in appointing 
M. as master of the vessel. Thereafter M., 
coming to the vessel when K. was not on board, 
took possession of her. When K. came to the 
vessel and found M. on board, there was hard 
language between them, and M. threatened to 
have K. arrested. Thereupon K. filed a libel for 
possession, claiming that he was entitled to be 
master of the vessel and had been forcibly dis- 

?ossessed. Hdd, that K. did not purchase from 
(. any right to continue as master. 

2. Tlie right which L. had to sail the vessel as 
master was neither by the terms of iis agreement 
nor by its own nature transferable, being a con- 
tract resting in personal confidence. 

3. Under the agreement between K. and the 
other owners, and under section 4250 of the 
Revised Statutes of the United States, the ma- 
jority of the owners had the right to remove K. 
and appoint M. 

4. There had been no forcible dispossession of 
K. What took place betwen K. and M., after 
M had taken possession, was immaterial and the 
libel must be dismissed. 

In admiralty. 

Beelie, Wilcox & Hobbs, for libellant 
E. D. Benedict and H. T. Wing, for claim- 
ants. 

OHOATB, Disti-ict Judge. The libellant, 
Howard B. Keazer, •who is owner of five 
thirty-seconds of the vessel, and from De- 
cember, 1875, to the 23rd day of August, 1878, 
had been her master, brings this suit against 
the vessel and the other owners to recover 
possession of the vessel and to be reinstated 
in his position as master. He alleges in his 
libel that one Lawrence was an original 
owner of four thirty-seconds in the vessel, 
and contracted for building it, and that it 
■was agreed between Lawrence and the other 
owners "that he should sail and control said 
vessel as master and that his interest should 
be a master's interest and transferable as- 
such;" that in December, 1875, the libellant 
purchased this interest of Lawrence with the 
consent and concurrence of the managing 
owners, and that it was agreed that he should 
be master so long as he held said interest, 
and that the other owners have acquiesced 
therein; that he thereupon became master 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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and has ever since remained such, and that 
no complaint has ever been made of his con- 
duct as master, and that he has in everything 
managed the vessel for the best interests of 
all concerned; that on the 29th of August, 
1878, he was forcibly dispossessed of said ves- 
sel by one J. 3J;. S. Jlerry, Tvho claims to have 
been appointed master. 

A majority in interest of the owners ap- 
pear as claimants and deny the material aver- 
ments of the libel in respect to the alleged 
agreement with the libellant They also de- 
ny the forcible dispossession, and allege that 
IMerry is the duly appointed master of the 
vessel. 

The evidence wholly fails to sustain libel- 
lant's claim of the alleged agreement either 
with Lawrence or with himself. Under the 
agreement with Lawrence, which was in writ- 
ing, no right is given to Lawrence to transfer, 
with his share in the vessel, his right to com- 
mand her. It contained an agi'eement that 
he should command and sail the vessel, but 
that right is not by the terms of the agree- 
ment, nor by its nature, transferable. On 
the. contrary, it is a contract in its nature 
resting in personal confidence and strictly 
personal. The evidence also does not show 
any agreement on the part of the other own- 
ers with the libellant, at the time of his pur- 
chase, that he should continue to command 
tlxe vessel so long as he held this interest. 
He bought, and was encouraged to buy, the 
interest formerly held for the benefit of Law- 
rence, in the expectation that he would be 
appointed master, as indeed he was, and he 
gave for it a larger price than the share was 
woi-th to anybody else, because he expected 
to be master; but nothing took place between 
the parties impairing in any way the rightful 
authority of the majority in interest at any 
time to displace him and appoint another 
master. The case is also within the provi- 
sions of section 4250 of the Revised Statutes, 
which provides that "any person or body cor- 
porate having more than one-half ownership 
of any vessel, shall have the same right to 
remove a master, who is also part owner of 
such vessel, as such majority owners have to 
remove a master not an owner. This section 
shall not apply where there is a valid written 
agreement subsisting, by virtue of which such 
master would be entitled to possession, nor 
in any case where a master has possession as 
part-owner obtained before the 19th day of 
April, 1872." The alleged contract with the 
libellant was not in writing, and, therefore, if 
proved, would not avail him. There was then 
no legal claim on the part of the libellant, nor 
any reasonable pretence of such legal claim, 
that he held his position of master except 
subject to the wIU. of the majority of the 
owners. On the 23rd day of August, he was 
informed by the agent of the majority of the 
owners, that iSIerry had been appointed mas- 
ter in his place. He well knew how the 
title was held. Up to a short time before 
that day, half the vessel had tteen owned in 
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Damariscotta, and half in Portland, JIaine. 
He had been informed that one of the own- 
ers known as a Portland owner, had sold out 
to one of the Damariscotta owners, and that 
this interest united with the half-interest al- 
ready held by the Damariscotta owners, to 
change the master. He does not appear lo 
have objected then that the majority had not 
joined in this proceeding, but he took the 
ground that under his master's interest he 
was entitled to hold the command. I am 
satisfied with the proof as to the majority 
having joined in the appointment of the new 
master. Whatever question might be made 
as to the execution of the fii'st power of at- 
torney, upon which the name of John F. Stin- 
son appears, a second power was shown to 
' have been given, acknowledged before a no- 
tary, and put in the hands of the agent of the 
owners before he communicated their action 
to the libellant. After the libellant was in- 
formed that a new master had been appoint- 
ed, and while he was absent from the vessel, 
the new master came to the vessel and took 
possession. The evidence does not show that 
any force was used, or threatened on his part, 
to obtain possession. If there was anybody 
on board holding or claiming to hold any au- 
thority from the libeUant to resist the new 
master, or to prevent his taking possession 
peaceably, that person has not been called; 
nor is there any evidence, whatever, of any- 
thing that took place between him and the 
new master when the latter came on board 
and assumed command. There is no proof, 
therefore, of any forcible dispossession. Aft- 
erwards, the libellant came and found the 
new master in possession, and some hard lan- 
guage was used, the libellant insisting on his 
light, and the new master insisting on his, 
and threatening an arrest if disturbed; but 
the possession of the ship was already chan- 
ged, and this affair is wholly immaterial. 
The libel is dismissed with costs. 



Case K'o. 8,424. 

The LIZZIE WESTON. 

[Blatchf. Pr. Cas. 144.] i 

District Court, S. D. New York. April Term, 
1862. 

Prize— Violation op Blockade. 

Vessel and cargo condemned as enemy proper- 
ty, and for a violation of the blockade. 

In admiralty. 

BETTS, District Judge. This vessel sailed 
from Apalachicola, in January, 1862, under 
the rebel flag, laden with a cargo of cotton. 
She and her cargo were owned by residents 
of Florida, one of the Confederate States. 
She also had on board an English ensign, 
which the master was to hoist whenever di- 
rected to do so by the supercargo. She was 
documented by the Confederate States. Her 

1 [Reported ?)y Samuel Blatchford, Esq.] 



destination was to Cuba, and back to a port 
in the Confederate States. She, however, has 
no specific limitation in her destination, but 
was to obey the directions of the supercargo 
as to her course. The owners of the vessel 
and cargo were on board of the vessel when 
she was captured. The seizure was made in 
the Gulf of Mexico, about one hundred and 
twenty mUes off Apalachicola, by the United 
States gunboat Itasca. All on board of the 
schooner knew of the blockade of that port 
at the time she left it The vessel on her 
capture was ordered to Philadelphia or New 
York, with her cargo for adjudication; but 
while on that course was compelled, by 
stress of weather and damage to the vessel, 
to put into Key West, where she arrived 
January 28, 1862. The schooner was there 
surveyed by authority of the United States 
officer, and reported to be in a bad condition 
to be navigated North. The cargo was trans- 
shipped to New York on board of the mer- 
chant vessel George W. Hull. The crew of 
the prize were dispatched to the same port, 
as witnesses, by the United States steamer 
Massachusetts, and were here examined in 
preparatorio. The vessel was left at Key 
West. A libel was filed in this court against 
the vessel and cargo March 18, 1862. 

Upon the proofs, the vessel and cargo are 
subject to condemnation and forfeiture as 
enemy property. No claim was interposed 
in defence to the libel, and the cause was 
regularly defaulted in court; and if any ob- 
jection might be offered because of a pro- 
posed outstanding interest of neutrals in the 
vessel and cargo, the testimony is conclusive 
of a wilful evasion of the blockade of the 
port of Apalachicola by both vessel and car- 
go in their egress from it. A decree of con- 
fiscation must be entered accordingly. 

[At the nest term of the court a motion to 
open the decree was denied, upon the ground 
that the court had no power to do this; its 
power over the judgment ending with the term 
of the court when rendered. Case No. 8,425.] 



Case Wo. 8,4S5. 

The LIZZIE WESTON. 

[Blatchf. Pr. Cas. 265.] i 

District Court, S. D. New York. Dec. Term, 
1862. 

Judgment — Term of Court Ended — Power to 
Open. 

This court, as a prize court, has no power to 
open a decree after the expiration of the term or 
session in which it was rendered. 

In admiralty. 

BETTS, District Judge. A final decree 
was entered in tliis suit in September term 
last. [Case No. 8,424.] On the 15th and 17th 
of November the counsel for one of the claim- 
ants moved the court, on affidavits alleging 
circumstances of equity in behalf of such 

1 [Reported by Samuel Blatchford, Esq.] 
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^claimants, to open that decree, and award a 
•compensation of about $12,000 to tlie claim- 
ant intervening, because of supposed inter- 
ests of his affected by the decree. The mo- 
tion was opposed by the libellants. The gen- 
eral rule of practice clearly prevailing in 
courts of law and admiralty is, that the pow- 
er of a com't over a judgment terminates 
Tvith the sitting of the court which renders 
the judgment. The sitting is not necessarily 
limited to the particular day on which the 
judgment is pronoimeed, but includes and is 
restricted to the term or session of the court 
■in which it is rendered. Hudson v. Guestier, 
7 Cranch [11 U. S.] 1; Whiting v. Bank of 
U. S., 13 Pet. [38 U. S.] 13; Washington 
Bridge Co. v. Stewart, 3 How. [44 U. S.] 424; 
Bank of TJ. S. v. Moss, 6 How. [47 XJ. S.] 31; 
The aiartha [Case No. 9,144]; U. S. v. The 
■Glamorgan, [Id. 15,214}. An entire term (Octo- 
tier) having, in this case, intervened after 
the final decree rendered in the suit, the 
court has no authority, on the application of 
■either party, to reopen that decree at this 
iime, and make a new disposition of the sub- 
ject The general practice of the prize court 
conforms to that of the admiralty on its in- 
stance side (2 Stat. 761, § 6), and thus corre- 
sponds in essential features with that of the 
high com't of admiralty of England (Sup. Ct. 
Rule No. 7, of Aug. 8, 1791, 1 How. [42 U. 
rS.] xxiv.; Jennings v. Carson, 4 Cranch [8 
U. S.] 2). The instances which may occur in 
equity courts in England of a deviation there- 
-after from the foregoing rule do not affect 
its permanency and effect in the courts of 
-admiralty within the United States. The mo- 
tion to open the decree for further proceed- 
ings is therefore denied. 



Case ITo. 8,4S6. 

The X.. J. FARWELI/. 

[8 Biss. 61; i 10 Chi. Leg. News, 9.] 

District Court, B. D. Wisconsin. Sept., 1877.2 

Bill of Ladisg — Issued before Goods Deliv- 

EUED— Effect of Subsequent Delivbuy— 

Estoppel — Potvbk of Master. 

1. If a master of a vessel signs bills of lading 
"before the goods are on board, and afterwards 
■they are placed on board as and for the goods 
embraced in the bills of lading, the bills operate 
-on the goods as against the shipper and master, 
by way of relation and estoppel. 

2. The master of a vessel delivered to D. a bill 
of lading for 8,000 bushels No. 1 wheat. Five 
days later he delivered to D. a second bill of lad- 
ing for 8,300 bushels No. 1 wheat, but con- 
signed to a different party. No wheat was at the 
time on board. D. attached the bills of lading 
to drafts drawn on the respective consignees 
which were duly paid. Subsequently 9,300 bush- 
els of wheat were placed on board, when D. failed 
^nd could deliver no more. There was no desig- 
nation by the shipper of any portion of the wheat 
as intended to fill either bill, it being his intention 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [AflSrmed by the circuit court; case unre- 
ported.] 



(Case No. 8,426) L. J. FARWELL 

to fill both. On demand by the holders of the 
bill nrior in time, the master delivered the amount 
called for in that bill: Hdd, that both bills be- 
came concurrently operative as the wheat was 
placed on board, and that in the absence of any 
appropriation by the shipper of any portion of the 
wheat to either bill, the holders of the bills be- 
came tenants in common and entitled to pro rata 
shares of the wheat actually delivered: Hdd, fur- 
ther, that the master could not on receiving the 
wheat on board, appropriate it to either bill, so 
as to bind the parties, and he having delivered the 
full 8,000 bushels *^o the holders of the bill prior 
in date, tiie vessel became liable to the holders of 
the second bill for the value of the pro rata quan- 
tity of wheat called for by their bill. 

This was a libel filed against the schooner 
L. J. Farwell, to enforce a certain demand 
in favor of E. J. Burkam & Co., the libel- 
lants, arising upon the following state of 
facts: In August, 1874, George B. Dickin- 
son was a forwarding and commission mer- 
chant at Detroit. Dennis DriscoU was mas- 
ter of the schooner Farwell, which .on the 
26tli of August was lying at that port. On 
that day the master signed and delivered to 
Dickinson a bill of lading for 8,000 bushels 
of No. 1 wheat, consigned to Reed & Co., of 
New York. On the 31st day of the same 
month, the master signed and delivered to 
Dickinson another bill of lading for 8,300 
bushels of No. 1 wheat, consigned to libel- 
lants. Di-afts were di-awn by Dickinson 
against both bills upon the parties to whom 
the wheat mentioned in the respective bills, 
was consigned, which drafts were duly paid 
on presentation.. 

At the time the bills of lading were deliv- 
ered to Dickinson there was no wheat on 
board the vessel, of which fact the con- 
signees. Reed & Co. and Burkam & Co., had 
no knowledge when they paid the drafts 
drawn upon them by Dickinson. No wheat 
was delivered on board the vessel until the 
2d of September, when Dickinson began 
loading the vessel, intending to put wheat 
enough on board to fill both bills of lading. 
About 9.300 bushels were placed on board 
when Dickinson failed, and was unable to 
deliver any more wheat to the vessel. The 
captain testified that the vessel was char- 
tered by Dickinson to carry 16,300 bushels 
of wheat to Buffalo, and that he put a bulk- 
head in the hold of the vessel before any 
wheat was delivered, intending to place the 
8,000 bushels consigned to Reed & Co. aft 
the bulkhead, and the 8,300 bushels eon- 
signed to Burkam & Co. forward, thus keep- 
ing the two consignments separate. But he 
further stated that he did not wish, to be 
understood as meaning that Dickinson told 
him that the first 8,000 bushels placed on 
board were for Reed & Co.; and the tes- 
timony disclosed that after putting 5,000 or 
G,000 bushels aft the bulkhead, the remain- 
der of the 9,300 bushels delivered, was 
placed forward, and if there was any pur- 
pose originally to keep the two consignments 
separate, it was abandoned. The bills of 
lading called for wheat of the same grade, 
and there was, in fact, to the extent that 
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wheat was delivered, no separation of the 
same, for the purpose of distinct applica- 
tion on the respective hills. 

When the two bills of lading were signed 
and delivered, it was the intention and ex- 
pectation of both the shipper and the mas- 
ter, that the entire quantity of wheat called 
for by the bills, would be delivered on board 
and shipped, and the shipper, Dickinson, 
gave no directions for the application of 
wheat on one bill or the other, or for the 
apportionment of wheat to either bill. 

The vessel did not leave Deti-oit, but on or 
about September 11th she was unloaded, and 
on demand of Reed & Co., and on receiving 
a bond of indemnity, the master delivered to 
them 8,000 bushels of the wheat, which was 
the quantity named in their bill of lading. 
Elevator receipts for the remainder of the 
wheat— between 1,300 and 1,400 bushels- 
were tendered to libellants, to apply on the 
bill in their favor on their giving a bond of 
indemnity, which tender was declined. 

Finches, Lynde & Miller, for libellants. 
Pond & Brown and Markham & JJarkham, 
for respondents. 

DYER. District Juage. It is claimed by 
the libellants that the wheat should have 
been delivered to the respective consignees, 
each receiving such share of the whole as 
should be in proper proportion to the quan- 
tity of wheat called for by his bill of lad- 
ing; that the libellants were entitled to 
4,736 bushels; that the vessel is liable for 
non-delivery of the same, and that the libel- 
lants are entitled to a decree for the value of 
the wheat put on board as and for the 
wheat embraced in libellants' bill of lading, 
which, it is claimed, has been eonvex'ted by 
the master and owners of the vessel. The 
question for determination Involves, there- 
fore, the ownership of this wheat under 
these two bills of lading. 

The act of the master in signing and de- 
livering the bills of lading in question, when 
there was no wheat on board the vessel, was 
unauthorized and irregular. A bill of lading 
is a contract by which the master engages 
to carry and deliver goods to the consignee, 
or to the order of the shipper. It acknowl- 
edges the goods to be on board, and they 
should be on board before the bill is signed. 
If, therefore, a master signs bills of lading 
before the goods are on board, or delivered 
to some one authorized to receive them, and 
they are never shipped, as the act of the 
master is not within the scope of his au- 
thority, the owners of the vessel are not 
estopped from showing the facts in a suit 
brought against them for non-delivery, by 
a bona fide indorsee of the bill of lading. In 
such case the owners are not liable. 1 Pars. 
Shipp. & Adm. 187, note; The Freeman v. 
Buckingham, 18 How. [59 U. S.] 191. 

If, however, the bill is signed before the 
goods are on board, but upon the faith and 



assurance that they are to be delivered, and 
afterward they are delivered as and for the 
goods embraced in the bill of lading, as 
against the shipper and master the bill oper- 
ates on the goods by way of relation and 
estoppel. This being so, the bill of lading 
then represents the property as effectually as 
if the execution of the bill and the delivery 
of the goods on board had been concun-ent; 
and any bona fide holder for valuable con- 
sideration, who, by transmission to him or 
negotiation, has obtained such biU of lading, 
gets as valid and effectual a title to the goods 
so placed on board as could be acquired by 
an actual delivery of the goods themselves. 
Rowley v. Bigelow, 12 Pick. 314; Halliday 
V. HamUton, 11 Wall. [78 U. S.] 560. 

Another general principle may be here stat- 
ed, namely, that priority of lien or of title 
does not depend upon the mere priority of 
signing either bill of lading. It is the ship- 
ment which gives the lien; the delivery of 
the property on board with notice to the 
party, which fixes the right and vests the- 
property. Stevens v. Boston & W. R. Co., 8 
Gray, 265. 

As fundamental propositions, then, to aid 
us in settling the rights of these parties, it 
may be stated that, although there was no 
wheat on board this vessel when these bills 
of lading were issued, if subsequently wheat 
to the extent of 9,300 bushels was placed on 
board as and for a portion of the grain em- 
braced in the bills of lading, as against both 
Dickinson and DriscoU, the bills of lading 
became operative to cover the property by 
way of estoppel, and in such proportions with 
reference to each holder of a bill of lading, 
as, upon a correct application of the facts 
and law of the case, may be established; fur- 
ther, that the priority in date of the bill of 
lading held by Reed & Co. does not alone fix 
their right or title to any particular propor- 
tion of the wheat. 

The lien or title, if any, of both Reed & Co. 
and the libellants, as we have seen, springs 
from the shipment— the delivery of the prop- 
erty on board. 

Now, had the bills of lading called for dif- 
ferent kinds of wheat, and if such different 
kinds had been put on board, the appropria- 
tion to each bill of the kind of wheat called 
for, would seem clearly consistent with the 
rights of each holder of such bill of lading. 
So, too, if the master had received on board 
8,000 bushels of wheat, and then given to the 
shipper a biU of lading therefor, and after- 
ward had issued another biU of lading for 
8,300 bushels, and had then received but 
1,400 bushels, there would be no difficulty 
iu appropriating the 8,000 bushels to the fii-st 
bill of lading. In these cases it would be 
apparent that the bills of lading covered spe- 
cific wheat, and such appropriations would 
accord with the evident intentions of the par- 
ties as manifested by their acts. 

But in the present ease there was no wheat 
on board the vessel when either biU of lading 
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■was issued. After botli were issued, tlie ship- 
per commenced delivering the wheat to the 
vessel, intending to fill hoth bills. Undouht- 
edly Dickinson could have controlled and 
directed the application of the wheat on ei- 
ther hill, and his direction in that respect 
might have been conclusive. But he made no 
such direction, and so far as his intentions 
wei'e concerned, he delivered the wheat as 
much for one bill as the other, since it was 
his expectation to place on board the full 
amount of both consignments. He had it in 
his power to deliver first the wheat to fill 
the second biU, and could have refused to 
deliver any upon the first bill, and in that 
case the holder of the bill posterior in date 
would have taken his full quantum of grain. 
But there was no designation or appropria- 
tion by the shipper. 

This being so, could the master, after re- 
ceiving the wheat on board, appropriate it to 
.such bill of lading as he chose, and bind 
the parties? After much deliberation upon 
tills point, I am convinced he could not, and 
will presently state reasons for that opinion. 
Then, if there was no specific appropriation 
of the wheat on either bill by the shipper, 
and if there could be none by the master, 
how, according to legal principles, must it 
be appi'opriated? 

As no wheat was placed on board until 
after both bills of lading were issued, and as 
there was no designation by the shipper, of 
specific -n-heat for either bill, but an inten- 
tion on his part to deliver the entire cargo 
according to the charter, both bills, although 
bearing different dates, became concurrent- 
ly operative; that is, both became effectual 
to cover their proportionate shares of the 
wheat delivered, as the whpat was placed on 
board. Without regard to the dates of the 
bills of lading, from the time the wheat de- 
livered on both bills was in the custody of 
the vessel, the legal relation^ of Heed & Co. 
and of the libellants were fixed. As soon as 
the wheat was deposited with the carrier, 
the title to it and right of property in it, 
was vested in those parties. Their bills of 
lading called for wheat of the same grade; 
the property was mixed and could not be 
distinguished, and there was not suflicient 
to satisfy the demands of both. 

They stood, then, in the position of ten- 
ants in common, and determining their 
rights accordingly, each was entitled to 
-^^ heat from the common mass in proportion 
to the amount called for by his bill of lad- 
ing, and it was the duty of the master so to 
deliver it. In my judgment this conclusion 
is not to be avoided, if it be conceded that 
the wheat was put on board as and for the 
wheat covered by both bills of lading. And 
] think the proofs show that the shipper 
placed the wheat on board as a part of the 
16,300 bushels embraced in both bills, and 
as both bills became concurrently operative 
to pass the title to the wheat, the holders of 
the bills of lading took title in common. 
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But it has been ably contended by the 
leai-ned counsel for respondent that the mas- 
ter was justified in delivering the 8,000 bush- 
els of wheat to Reed & Co. because their 
bill of lading was prior in date, and should 
first be made good from the wheat first de- 
livered; further, that up to the time any 
wheat actually went on board, the transac- 
tion between the shipper and the master was 
purely personal; that the master was per- 
sonally liable to the parties to whom the 
bills of lading were transmitted, and who 
paid drafts on the faith of them; that, there- 
fore, in the absence of any appropriation of 
the wheat by the shipper, the master had 
the legal right to cancel his liability to ei- 
ther party on the bill of lading held by such 
party, by delivery of wheat sufficient to fill 
that bill, and stand personally responsible 
to the party holding the other bill; finally, 
that upon the bills of lading being issued, 
Dickinson stood in the relation of debtor to 
Driscoll, and that when wheat was deliv- 
ered without specific appropriation by the 
former on either bill, the master, as his cred- 
itor, had the nght to apply it according to 
the doctrine of appropriation payments. 

Upon the first point taken I have already 
sufficiently stated my judgment. As no 
wheat was delivered until after the issuance 
of both bills, and as it was the intention of 
tlie shipper to satisfy one bill as much as 
the other by delivery of wheat for both, and 
as the bills became operative only when 
wheat was deposited on the vessel, I am un- 
able to see how priority in date of their bill 
gave Reed & Co. priority of right. 

Had the master a right to so appropriate 
the wheat as to fully satisfy one bill of lad- 
ing to the exclusion of the other? It is true, 
as already stated, that his action in signing 
the bills of lading before any wheat was 
delivered was irregular, and it may be ad- 
mitted that he thereby incurred a personal 
liability to the holders of the bills. But when 
wheat was delivered by the shipper and was 
deposited on the vessel to meet the bills, 
certain relations sprang up between the con- 
signees and the property. Certain rights 
in favor of the holders of the bills, and cer- 
tain obligations on the part of the carrier, 
then became established, which could not be 
divested by any personal act of the master. 
The moment he began to receive grain on 
board to cover the bUls of lading he began 
to act, not for himself alone, but as the 
agent of the vessel. The error of the position 
here urged arises from ignoring the legal rela- 
tions to the property of Reed & Co. and 
Burkam & Co., which were created and 
fixed by the delivery on board the vessel for 
shipment, of wheat called for by the bills 
of lading. The argument on this point pro- 
ceeds upon the theory that the master became 
personally liable to the holders of the bills 
of lading; that Dickinson became his debtor, 
and that in partial satisfaction of the debt 
Dickinson delivered to him this wheat, which 
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tlie master personally Lad the right to ap- 
propriate in payment of any part of his in- 
debtedness created by the bills of lading. 
But the argument fails when we consider 
that the wheat was deliyered on board the 
vessel; that in receiving it the master acted 
as the vessel's agent, and that, by estab- 
lished principles of law, when the wheat 
passed into the custody of the vessel, a 
right of property vested in the consignee, 
which could be no more affected by the per- 
sonal act of the master than by that of any 
other person. And this is entirely consistent 
with the proposition that, as to all wheat 
called for by the bills of lading and not de- 
livered on board the vessel, Dickinson and 
DriscoU, and not the vessel or its owners, 
are alone liable. It by no means follows that 
because originally, and before any wheat 
was placed on the vessel, the master may 
have incurred a personal liability by signing 
the bills of lading, he had the right to ap- 
propriate on either bill, as he saw fit, the 
wheat actually delivered on board. 

It is further insisted that the master had 
the same right to appropriate the wheat to 
the bill of lading earliest in date, as a 
creditor has to apply moneys paid to him 
by his debtor upon promissory notes when 
the payment is generally by the debtor, and 
the demands are various in date. In other 
words, the doctrine of appropriation of pay- 
ments is invoked, which is, that where a 
debtor owes his creditor on distinct accounts, 
he may direct his payment to be applied to 
either demand. If he makes no appropria- 
tion, the creditor may apply the money as he 
pleases. If no specific application is made 
by either party, the law will appropriate it 
as the justice and equity of the case may 
require. 

I do not think this rule can be successfully 
invoked so as to give to the master the right 
to appropriate the wheat upon either bill of 
lading as he should choose. In the case of 
application of payments under the rule stated, 
no other party than the debtor and creditor 
are interested. The money paid by the debt- 
or becomes the money of the creditor in his 
personal right, and the interests or rights 
of third parties are not involved. The views 
already expressed touching the rights of the 
holders of these bills of lading, and their re- 
lations to the property, afford a further an- 
swer to the particular point under considera- 
tion, and need not be repeated. In analogy 
to the present case, counsel suggested that if 
a vessel were chartered to carry wheat to one 
party, lumber to another, and shingles to still 
another, and bills of lading were accordingly 
Issued before any part of the cargo was placed 
on board, and subsequently only wheat and 
a portion of the lumber were delivered, the 
party whose bill was not filled would not be 
heard to demand a pro rata share of the value 
of that part of the cargo delivered. The 
analogy fails, because in the case supposed 
the bills of lading would be issued for and on 



account of specific and dissimilar kinds of 
property. The consignee of lumber would 
have no right to caU for wheat, and the holder 
of a bill of lading for shingles could not de- 
mand any other propei'ty than such as his bill 
specified. The bills of lading held by Heed 
& Co. and Burkam & Co. called for No. 1 
wheat. TTith no specific designation of any 
particular portion to apply on either bill by 
the shipper, either expressed or to be infer- 
red from the character of the property, the- 
delivery of any part of the cargo would sat- 
isfy the terms of either bill of lading, and 
give to the consignees what they were enti- 
tled to. 

It is said that the libellants cannot have a 
decree because they have failed to show own- 
ership of any part of the wheat placed on 
board the vessel, a^d that the burden of proof 
is upon them to establish such ownership. 
The answer to this proposition involves a rep- 
etition of what has been already stated as to 
the effect to be given to the bills of lading, 
and the time when they became operative to 
vest the property in the holders of the bills. 
When the wheat was placed on board, these 
bills of lading represented that property, and 
the title to the wheat was changed and vested 
in the parties to whom it was to be delivered. 
HaUiday v. Hamilton, 11 WaU. [78 U. S.] 564. 
To the extent that libellant's bill of lading 
represented the wheat on board, they became 
vested with title and ownership. 

[The questions presented in this case are of 
unusual interest, and, it must be conceded, 
are not free from difficulty. Upon consider- 
ing those questions with as much reflection 
and care as I have been able, in connection 
with other duties, to bestow upon them, I 
have been brought to the conclusion that the 
libellants should have a decree. And this 
conclusion seems in consonance with equity.] s 

Let a decree be entered in favor of libel- 
lants for the value of their proportionate share 
of ifie wheat delivered to the vessel as prayed 
in the libel. 

NOTE. On appeal, this judgment of the dis- 
trict court was affirmed by Mr. Justice Har- 
lan. A bill of lading is as between the orig- 
inal parties in the nature of a receipt, and is 
open to explanation. The respondents are not 
estopped from setting up a mistake, and that 
the property receipted for was not all delivered 
to them; and where they have shown that the 
whole of a cargo of wheat received by them 
was actually delivered to the consignee, they 
are not liable for a deficiency from the amount 
receipted for in the bill of lading. The J. W, 
Brown [Case No. 7,590]. The master of a 
vessel has no authority from the owners to sign 
bills of lading in blank, and a bill of lading so 
signed is not valid against the owners, even in 
the hands of bona fide holders. The Joseph 
Grant [Id. 7,538]. Where two bills of lading 
describing the cargo shipped were made out in 
full, one of which was signed by the master, 
and the other by the shipper, and a third one 
was signed in blank by the master and left with 
the shipper, who, after departure of the vessel, 
filled up the blank bill with a change of con- 
signee, and transferred it to a bank as collateral 
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security for advances for the owners of the 
cargo, no maritime contract was thereby created 
between the bank and the vessel, without no- 
tice to the master, before dehvery of the cargo 
according to the first bill of ladrnj,' sent with 
the vessel. Id. Although as a receipt a bill of 
lading is subject to explanation, and can be 
affected by parol proof, yet, m so far as it is 
a contract, this rule does not apply. Th-e Wel- 
lington [Id. 17,384]. 



Case Wo. 8,4S7. 

LLADO V. The TRITONB. 
[8 Reporter, 165.] i 
Circuit Court, S. D. New York. .Tune 23, 1879. 
Evidence— Negligence— Stowage OF Fkeight— 
Delivery Books— Testimony op Crew— Condi- 
tion OP Freight— Receipts of vessel. 

1. The delivery books of a cargo showed that 
a large amount of lead was taken out before cer- 
tain corks which were injured. Hehl, that tue 
books were to be relied on rather than the tes- 
timony of the crew to the contrary. 

2 In the absence of proof to the contrary, tiie 
receipt of the vessel for the freight in good order 
will make a prima facie case against the vessel. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 

York.] . ^ 

August 23, 1872, A. G. Boye & Co. shipped 
on board the barque Tritone thirty-one bales 
of cork, in good order, to ha carried to New 
York, and there delivered in like good order 
and condition to the Ubellants. Some lead 
was stowed on top of the corks, and in this 
way a part of the corks were jSattened and 
pressed out of shape, so as to render them 
unfit for use. Action was brought and judg- 
ment given against the vessel. 

WAITE, Circuit Justice. I entertain no 
doubt whatever, from the evidence, that the 
flattening of the corks which is complauied of 
was caused alone by the improper stowage of 
the cargo. The cargo consisted in part of 
over 6,000 pigs of lead, weighing more than 
500 tons. In discharging it is apparent that 
more than one-half of the lead came out be- 
fore any considerable part of the corks. I 
am aware that most of the witnesses for 
the vessel testified to the contrary, but the 
delivery books show that they must be mis- 
taken. This being so, it is clear that some 
of the lead must have been stowed on top 
of the corks. The port warden who survey- 
ed the cargo as it was discharged testifies to 
that eflCeet, and in his certificate, made at the 
time, he states that the cork in a few bales 
were slightly flattened from the rocking and 
pressure of the cargo. The testimony on the 
part of the vessd is of such a character as 
not to be entitled to confidence. At any rate, 
inasmuch as no evidence has been given to 
show that the corks were in bad order when 
shipped, I am clear that the vessel has done 
nothing to overcome the prima facie case 
made against her by her receip t for the prop- 

1 [Reprinted by permission.] 
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erty in good order. It follows that the ju.dg- 
ment of the district court was right. Judg- 
ment aflDtrmed. 



LLEWELLYN (JONES v.). See Case No. 7,- 
477. 



Case liTo. 8,4S8. 

LLEWELLYN et al. v. TWO ANCHORS 
AND CHAINS. 

[1 Ben. SO.]i 

District Court, E. D. New York. Oct., 1866. 

Salvage— Derelict— The Whole VALrn De- 
cubed. 

In a case of derelict property, of small value, 
notice of the proceedings having been brought 
home to -the owners of it, who failed to appear 
in the suit and had expressly abandoned the prop- 
erty to the libellants. the court awarded the whole 
balance ($107) to the salvors after payment of 
costs. 

[Cited in The Carl Schurz, Case No. 2,414.] 

[This was a libel in rem by John Llewellyn 
and others against two anchors and chains.] 

Mr. Goodrich, for libellants. 

BENEDICT, District Judge. This is a 
ease of salvage of two derelict anchors and 
chains of no great value. Although actual 
notice of the proceeding is brought home to 
the owners of the property, no appearance - 
is entered for any claimant, and the proofs 
disclose that the owners in express terms 
abandoned the property to the libellants. In 
such a case the balance of the whole pro- 
ceeds, after payment of the costs, may be 
awarded to the salvors, by whose exertions 
the property was saved. The William^ Ham- 
ilton, 3 Hagg. 43. Let a decree be entered 
awarding to the libellants the whole proceeds 
in court ($107), after deducting the costs. 



Case Ifo. 8,429. 

In re LLOYD. 

[15 N. B. R. 257; 5 Am. Law Rec. 079: 15 Alb. 
Law J. 293; 24 Pittsb, Leg. J. 113.] s 

District Court, W. D. Pennsylvania. Feb. 21, 
1877. 

Bakkuuptcy— Member op Partnership— Quorum 
OF Petitioning Creditors— Partnership Cred- 
itors—Secured Claim — Bond with Secured 
Sureties— Register's List op Claims. 

1. In involuntary proceedings against a sep- 
arate partner, creditors of the partnership must 
be counted in computing the legal quorum of pe- 
titioning creditors. 

2. One-fourth of the creditors whose provable 
debts severally are over two hundred and fifty 
dollars, and in the aggregate are equal in amount 
to one-third of all the provable debts, are sua- 
cient; or, in default of enough of this class sign- 
ing the petition, one-fourth in number of all the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Reprinted from 15 N. B. R. 257, by permis- 
• sion. 15 Alb. Law J. 293, contains only a par- 
tial report.] 
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creditors, whose debts, without regard to their 
several amounts, equal in the aggregate one- 
third of all the provable debts, must be joined. 
[Cited in He Blair, Case No. 1,481.] 

3. The claim of a creditor on a bond, the sure- 
ties on which have been indemnified by mortgage, 
IS not a secured claim and should be counted. 

4, The register should return lists of the claims 
counted and rejected with his report. 



In bankiniptcy. 

G. M. Reade and L. "W. Hall, for petition- 
ing creditors. 
John M. Kennedy and S. S. Blair, for Lloyd. 

KETCHUM, District Judge. In the matter 
of the exceptions to the report of Noah "W. 
Shafer, Esq., register in bankruptcy, on the 
petition of creditors of William M. Lloyd, re- 
ferred to said register by order of this court 
of March 16, 1876, to ascertain whether the 
petitioning creditors constitute one-fourth in 
number and one-third in amount of the debts 
provable against said Lloyd. On the 11th 
day of November, A. D. 1875, a petition was 
filed in this court by a large number of the 
creditors of Lloyd, praying his adjudication 
as bankrupt, and since that time, before the 
register, a supplemental petition for the same 
purpose, the two petitions representing two 
hundred and seven thousand five hundred 
and seventy-two dollars and ninety cents. 
On the 16th day of March, A. D. 1876, Lloyd 
filed in court a list of creditors, representing 
in all, debts of different descriptions, to the 
amount of one million and sixteen thousand 
four hundred and sixty-two dollare and twen- 
ty-six cents. Attached to his list is his affi- 
davit, stating inter alia, that he, William M. 
Lloyd, did business at Altoona, Pa., in the 
name of William M. Lloyd & Co.; and at 
Ebensburg, Pa., in the name of Lloyd & Co.; 
and that he and C. H. Hamilton did business 
in New York in the name of Lloyd, Hamilton 
& Co.; and that he and D. T. Caldwell did 
business at Tyrone, Pa., in the name of Lloyd, 
Caldwell & Co.; and that he and George Huff 
and W. A. Watt did business at Latrobe, Pa., 
as Lloyd, Huff & Watt; and that he and 
George Huff and F. D. Kitehell did business 
at East Liverpool, Ohio, under the style of 
Huff & Co. The list of debts filed by Lloyd 
includes the liabilities of the different firms 
as aforesaid; also a number of secured 
claims and the individual indebtedness of 
Lloyd to the firms aforesaid. 

It appears by the evidence accompanying 
the report, that Lloyd & Hamilton dissolved 
partnership and settled their partnership af- 
fairs between themselves, by Lloyd taking 
all the assets, and undertaking to pay all the 
debts, and also that Hamilton is insolvent. 
The register, in his computation, rejected all 
the liabilities of all the firnis except William 
M. Lloyd & Co., at Altoona, and Lloyd & Co., 
at Ebensburg, respectively; also all the in- 
debtedness of Lloyd to the different firms; 
also several claims as secured, and among 
them, a claim of the executors of Doctor Al- 



exander Johnson, and several other claims 
for different reasons, and finds the amount of 
individual indebtedness of Lloyd provable to 
be five hundred and forty-three thousand two 
hundred and sixteen dollars and forty-three 
cents, and the amount to be counted, of 
which one-third is to represent or constitute 
the statutory quorum, to be four hundred and 
seventy-seven thousand nine hundred and 
forty-four dollars and fifty-seven cents— be- 
ing the aggregate amount of the debts over 
two hundred and fifty dollars in amount. 
And that this aggregate amount is owned or 
held by four hundred and thirty-nine cred- 
itors, of whom one hundred and seventy- 
three join in the petition and hold one hun- 
dred and ninety-four thousand seven hundred 
and fifty-three dollars and seven cents of tlie 
said aggregate. 

Thus: Total provable debts $543,216 43 

Amount of debts of over two hun- 
dred and fifty dollars 477,944 57 

jNumber of creditors whose debts 
exceed two hundred and fiftv dol- 
lars each ". 439 

Number joining in the petition 
of this class , . 173 

Amount of this class of debts 
held by them 194,753 07 

And computes the quorum, by taking one- 
fourth of the creditors whose debts are each 
over two hundred and fifty dollars, and one- 
third of the aggregate of debts of over two 
hundred and fifty dollars each. 

Thus: One-fourth of 489, sav 110 
One-third of §477,944*- 

57 $159,314 So 

Making a surplus of petitioning creditors 
over a quorum of sixty-three creditors, whose 
debts are 'over two hundred and fifty dollars, 
and a surplus of value, in the aggregate of 
debts of over two hundred and fifty dol- 
lars, of thirty-five thousand four hundred and 
thirty-eight dollars and twenty-two cents. 
If this result is reached correctly, of course 
the quorum is'made out. But Lloyd has ex- 
cepted to it, and files no less than thirty ex- 
ceptions thereto. I shall not consider them 
all. 

With my view of the law, I think it neces- 
sary to consider only the first, second, fourth, 
fifth, sixth, seventh, eighth, ninth, thirteenth, 
sixteenth, twenty-first, twenty-fourth, twen- 
ty-fifth, twenty-sixth, twenty-eighth, and 
twenty-ninth exceptions. 

First. It is excepted, that the register states 
that Lloyd admitted that he carried on busi- 
ness at Altoona and Ebensburg in his own 
name. If, as I understand him, he means 
that Lloyd carried on business alone as Wil- 
liam Lloyd & Co., at Altoona, and alone as 
Lloyd & Co., at Ebensburg, the proof in evi- 
dence, Lloyd's acquiescence in his answer to 
the petition, and all through the proceedings, 
and his affidavit attached to the list of cred- 
itors filed by *himself , fully establish it. 

Second. It is, excepted that the register 
finds that "only the creditors of William M. 
Lloyd have provable claims under the act of 
congress, the creditors of the firms of which 
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lie was a partuei- being primarily creflitoi'S 
<jf the said firms." This and exception twen- 
ty-fourth are to the same point and are well 
taken. The claims against these firms should 
have been counted, except the claims of one 
firm against another; and where, by the act 
of the parties, they have been rendered un- 
provable. Creditors of a partnership have a 
right to prove their claims against the estate 
of a bankrupt partner, and are good peti- 
tioners under a separate commission what- 
ever may be their fate as to tbe dividends, 
and should therefore be counted in making 
the quorum. Tucker v. Oxley, 3 Oranch [9 
U. S.] 34; Barclay v. Phelps, 4 Mete. [Mass.] 
397; Howe v. Lawrence, 9 Gush. 533; Har- 
mon V. Clark, 13 Gray, 114; Agawam Bank 
T. Morris, 4 Cush. 99; "Wilkinson v. Hender- 
son, 1 Mylne & K. 5S2; Nelson v. Hill, £ 
How. [46 U. S.] 127; Story, Partn, § 3S3r In 
re Frear [Case No. 5,074]; In re Melick [Id. 
9,399]; tr. S. v. Lewis [Id. 15,595], The reg- 
ister very naturally fell into the error imder 
this exception; for, with the impress on the 
mind of all the preceding bankrupt acts un- 
der which a single creditor, either firm or 
individual, had a right to take a commission 
without reference to any other creditor, it is 
difficult to divest one's self of the notion of 
the independence of the different classes of 
ereditors, even under the arbitrary grouping 
of the quorum of the act of 1874 [18 Stat. 
178]. At a day when all the partnership 
business of Great Britain was scarcely equal 
in importance to t^at of one London firm of 
the present time, the courts in bankruptcy 
permitted the firm creditor to take a sepa- 
rate commission, and to prove his debts 
against the separate estate. And in all suc- 
ceeding bankruptcy, both in England and 
America, until our amended act of 1874, a 
single creditor, either firm or individual, 
could force the individual partner into bank- 
ruptcy. By our act, as it now stands, it is 
provided that, on the conditions therein pre- 
scribed, any person committing certain acts 
of bankruptcy shall be adjudged a bankrupt 
on the petition of one or more of his creditors, 
who shall constitute one-fourth thereof, at 
least, in number, and the aggregate of whose 
debts, provable under the act, amount to at 
least one-third of the debts so provable. If 
firm creditors are to be counted in the ad- 
judication of a separate partner, then in 
many cases individual creditors, for want of 
sufficient numbers of their own class, will be 
dependent upon the firm creditors for assist- 
ance to make out the quorum; and in every 
■case, where the firm assets and the other 
solvent partners may be sufficient to pay the 
firm liabilities, and also, on the other hand, 
in every case where the separate estate may 
be no more than sufficient to pay the separate 
liabilities, the firm creditors will have noth- 
ing to gain by the petition against the sepa- 
rate partners, and their indifference alone, 
the simple fact of their existence, will be 
sufficient to defeat the individual creditors. 



It has always been beld that secured credit- 
ors were not to be counted in the computa- 
tion of the quonim, because, having a special 
security, they are not interested in the gen- 
eral estate; and it is unfair and unequal that 
they should be permitted to meddle in de- 
termining what shall be done with the es- 
tate. Neither they nor their debts are per- 
mitted to become an interfering element in 
the question of jurisdiction in a proceeding 
in which they may never have any interest. 
Upon what principle, in a separate adjudica- 
tion, are firm creditors who, by reason of 
their inferior relative right, have no vote in 
the election of an assignee, nor voice in the 
direction of the proceeding after it is set on 
foot, I say, upon what principle are they 
given the power to prevent the proceeding 
altogether, and exclude the separate credit- 
ors with their primary rights from the rem- 
edy by involuntary bankruptcy? But it may 
be said that, because the separate partnei^s 
are jointly and severally liable for the firm 
debts, the firm creditors have an interest in 
the adjudication of a separate partner, and 
should be heard in the proceeding, and more- 
over, if they undertake the separate adjudi- 
cation, and their number is not sufficient, 
they are reciprocally dependent upon individ- 
ual creditors for help to make out the quo- 
rum. All this is true, but by no means ren- 
ders the case reciprocal or equal. They have 
an interest, but it is only secondary. It is 
the chance for dividends only in the balance 
of the insolvent partner's separate estate aft- 
er all his separate creditors shall have been 
paid in full. To this extent only are they 
affected by their dependence on separate 
creditors, and even here the separate credit- 
or's claim, being preferred, and the separate 
estate being his only resource, the separate 
creditor's interest is in sympathy with the 
firm creditor in aid of the adjudication. The 
separate creditor has a secondai-y interest in 
the management of the firm assets; he has 
a right to all the interest of a separate part- 
ner in the firm after the settlement of the 
firm debts, and the adjustment inter se; but 
no one will pretend that the sejiarate creditor 
must be counted on a petition to adjudicate 
a firm. It would be considered monstrous 
that firm creditors with their primary rights 
should be dependent upon the will of sepa- 
rate secondary creditors for the adjudication 
of the firm. Why congress saw fit to pay 
this deference to firm creditors, and did not 
give to the separate creditors the power to 
constitute a quorum out of their own number 
independent of any other class, we cannot 
tell. It is clear enough from the provision 
itself, and the other amendments of the act 
of jl874 in connection with it, that it was 
adopted in restraint of involuntary bank- 
ruptcy, perhaps as a compromise between 
the old law and its repeal altogether. This 
restraint seems to have been the leading pur- 
pose, and its practical relative bearing upon 
different classes of creditors was probably 
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left to be settled by experience. However, 
such is the law. Our duty is to administer 
it as we find it. The law requires one-fourth 
of the creditors of a bankrupt, and one-third 
of the debts provable against him, to put 
him into bankruptcy, whether pailners, firm, 
or separate individual debtor. Firm credit- 
ors are the creditors also of the partners, 
and firm debts are also debts of the partners, 
therefore one-fourth of the partner's credit- 
ors and one-third of the debts provable 
against him must be taken to mean indis- 
criminately one-fourth in number of all his 
creditors, both individual and firm creditors, 
and indiscriminately one-third of all his 
debts, both individual and fii-m debts. The 
language of the provision is plain, certain, 
and conclusive. 

It may be remai-ked, however, that the re- 
sult of the computation in this case is not 
dependent altogether upon the action or in- 
difference of firm creditors; for while they 
have abstained from joining in the petition, 
numerous as they are, yet they are not alone 
in standing aloof, for there is not represent- 
ed in the petition more than about one-third 
of the aggregate of the separate individual 
indebtedness of Lloyd, provable under the 
act, though amounting to a much larger ag- 
gregate than the provable firm debts. 

Fourth. It is excepted that the register 
eri'ed in finding that Doctor Alexander John- 
son's claim ought not to be counted. It ap- 
pears from the evidence that this claim is 
on a bond dated May 1st, 1875, signed by 
WiUiam M. Lloyd, with two sureties, Syl- 
vester C. Baker and Thomas McCauUey, con- 
ditioned for the payment of the sum of fifty 
thousand dollars to Doctor Alexander John- 
son, the balance returned by Lloyd as unpaid 
being forty-two thousand six hundred and 
ninety dollars and thirty-five cents. To in- 
demnify the sureties on the bond, Lloyd exe- 
cuted to them a mortgage on certain real 
estate dated on the 8th day of May, A. D. 
1875. This mortgage was not recorded till 
September 17th, 1875. The register rejects 
the claim of Doctor Alexander Johnson, as a 
secured claim and as affected by the prefer- 
ence supposed to have been given by Lloyd 
in indemnifying the sureties. This is clear- 
ly erroneous. The sureties in the bond are 
no such security as can render the claim in 
the bond a secured claim within the sense of 
the bankrupt law. The mortgage in in- 
demnifying the sureties does not render the 
debt of the principal a secured debt within 
the meaning of the bankrupt act, and, as 
to any question of fraudulent preference in 
giving the mortgage, Alexander Johnson does 
not appear in any way a party to it, and 
therefore his debt cannot be tainted by it. 
This debt therefore should have been count- 
ed. This exception is sustained. 

Fifth. That the register erred in counting 
out the claim of the Ginter heirs as secured. 
I think there was no error in this. The 
claim is for purchase-money for land on eon- 



tract, the vendor stiU holding the legal title, 
and is a secured claim and not provable. Some 
evidence was taken before the register show- 
ing depreciation of the value of the land in 
order to show a balance provable; but the 
claimants were not parties to the proceeding 
and have not offered to release or to liquidate 
their security, and it cannot be assumed that 
they will part with the legal title and not 
have recourse to a recovery of the land for 
the balance of the purchase-money, so in its 
present status the claim is a secured claim. 
The amount of the claim as stated in the list 
was corrected and reduced by proof of pay- 
ment; but, for the purpose of this adjudica- 
tion, that is not material, and does not affect 
the question, as the claim was rejected by 
the register by subtracting its amount from 
the aggregate amount of the list of debts. 
This exception is overruled. 

Sixth. As to the Jonathan Hamilton judg- 
ments, they are admitted to be liens upon 
real estate and secured. Therefore this ex- 
ception is overniled. 

Seventh. As to John Riley's claim, and, ex- 
ception sixteenth, as to the claim of Huntley, 
Moon, Barker and Davis, both of their claims 
are so involved in the question of preference 
and security as to put the onus upon the 
claimants to purge them, which they have 
failed to do. These exceptions are therefore 
overruled. 

Eighth, That the register erred in counting^ 
out the claim of Lloyd, Huff & Watt. This is 
a claim of a firm of which Lloyd is a partner, 
so that, as to Lloyd's Interest in it, it is 
Lloyd's claim against himself in competition 
with his firm creditors, only the portion of it 
found on settlement of the partners inter se 
to be due to the other partners as individuals 
could be a provable debt. In its present 
form, it is not properly a debt of a creditor 
of Lloyd, and for the same reason no claimr 
of one firm of which Lloyd is a partner, 
against another firm of which he is a part- 
ner, is a provable debt against him. By the 
reference of the petition to the register he 
has power and it is his duty to ascertain the 
amount of provable debts, and tmder the proof 
before him to arrive at the real balance 
against tlie debtor, the petitioning creditors- 
sustaining the affirmative of allegation and 
denial. But he is not bound to consider 
claims that are not distinctly liabilities of 
the debtor, or that may not be shown to be 
such without resort to the aid of extraneous 
proceedings at law or In equity to ascertain 
the interest of the creditors. This exception 
is therefore overruled. 

Ninth. The register erred in excluding the 
claim of James Loudon for five thousand three 
hundred and eighty-three dollars and thirty- 
tltree cents. The only reason assigned for 
excluding this claim is, that James Loudon is 
a trustee under 'the voluntary assignment of 
Lloyd for the benefit of his creditors. This, 
without showing some fraud connected witn 
it, is not a sufficient reason. In re Hon^ir 
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[Case No. 6,707]. This exception is suscaln- 
ed. 

Thirteenth. That the register erred in find- 
ing that any of the claims on the debtors' 
list should not he counted, for the reason that 
they are too small. There is no evidence 
that the register, for the reason given, found 
that any claim should not he counted which 
ought to be considered^ a provable claim iii 
bankruptcy. This exception is therefore over- 
ruled. 

Twenty-First. As to the Christy claim, it 
appeared that this claim was got into a judg- 
ment by an award of arbitrators, filed Septem- 
ber 2Sth, 1875, ten days after Lloyd had made 
a voluntary assignment for the benefit of his 
creditors, and from all that appears it is prima 
facie no lien, and should be counted. As to 
the Richie claim, there is no evidence of the 
fact, though it seems to be admitted that i^ 
is an award of arbitration, filed on some day 
(in blank) in September, 1875, and admitted 
like the Christy claim to have been en'aared 
of record after Lloyd's voluntary assignment 
There is no evidence that either of these 
claims is secured. They are therefore prova- 
ble, and the exception is .overruled. 

Twenty-Fifth. That the register erred in 
finding that the petitioning creditors consti- 
tuted one-fourth in number of Lloyd's cred- 
itor's, and the aggregate of their debts amount 
to at least one-third of the debts provable 
against Lloyd. 

Twenty-Sixth. That the register erred in not 
finding that the petitioning creditors did not 
constitute the statutory quorum required to 
join in the petition for the adjudication of the 
bankruptcy of the said Lloyd. These two 
exceptions refer to the same thing, the com- 
putation of the legal quorum. 

The register, in computing the statutory 
quorum, adopted the rule laid down in Ee 
Hymes [Case No. 6,986], that creditors whose 
debts do not exceed two hundred and fifty dol- 
lars are to be excluded in the computation as 
to the amount as well as to the number of cred- 
itors, and taking from the petition one-fourth 
of Lloyd's separate creditors, whose claims 
are above two hundred and fifty dollars each, 
and whose aggregate daims amount to one- 
third of the aggregate of the debts of over 
two hundred and fifty dollars, he adopts this 
as the statutoiy quorum. I think he is 
wrong in this. The only aggregate for his 
purpose is all the provable debts, without 
reference to their respective amounts. The 
statute says, the debtor shall be adjudicated a 
bankrupt on the petition of one or more of 
his creditors who shall constitute one-fourth 
in number and the aggregate of whose debts, 
provable under the act, amount to at least one- 
third of the debts so provable. It also con- 
tains this qualification; "And in computing 
the number of creditors aforesaid who shall 
join in such petition, creditors whose respec- 
tive debts do not exceed the sum of two hun- 
dred and fifty dollars shall not be reckoned. 
But if there be no creditors whose debts ex- 



ceed the sum of two hundred and fifty dol- 
lars, or if the requisite number of creditors 
holding debts exceeding two hundred and 
fifty dollars fail to sign the petition, the cred- 
itors having debts of a less amount shall be 
reckoned for the pmipose aforesaid." For 
what purpose aforesaid? Certainly for the 
purpose of computing the number of cred- 
itors aforesaid who shall join in the petition. 
But there are no creditors aforesaid in ques- 
tion but those holding one-third in amount 
of the debts provable, and the provability of 
a debt under the act does not depend upon 
its size or amount Therefore whatever se- 
lection of creditors there may be in constitut- 
ing the quorum in number, whether holding 
debts above or below two hundred and fifty 
dollars, the one-third in amount held by them 
must be one-third in amount of the debts 
provable against the bankrupt, be they large 
or small. Under the act of 1867 [14 Stat 517], 
any creditor, or any number of creditors to- 
gether, holding debts of the amount of two 
hundred and fifty dollars, could force a man 
into bankruptcy. But, under the present law, 
it is required that at least one-fourth of the 
creditors and at least one-third in amount of 
the debts shall be consulted, and shall take 
the responsibility of the act before the inter- 
ests of the debtor and of his creditors shall 
be committed hj compulsion to the fortunes 
of bankruptcy. The two himdred and fifty 
dollars qualification does not vary the aggre- 
gate of debts which forms the basis of the 
computation; but does vary the mode of com- 
putation, so that, according to the facts oi 
the case, one or the other of two xnodps mav 
be adopted In computing the quorum: First, 
by joining in the petition at least one-fourth 
of the creditors whose provable debts sev- 
erally are over two himdred and fifty dollars, 
and in the aggregate are equal in amount to 
one-third of all the debts provable under the 
act; or, secondly, in default of enough of 
these joining in the petition, then by join- 
ing creditors, at least one-fourth in number 
of all the creditors whose debts, without re- 
gard to their several amounts, are equal in 
the aggregate to one-third of the aggregate 
amount of all the provable debts of the 
bankrupt. This alternative is prescribed, 
and by one or the other mode in every case 
the one-fourth of the creditors, and the one- 
third in amount of the debts provable under 
the act, can be computed. The resort to two 
difCerent aggregates, as in the Hymes Case 
[supra], I think is neither required by the 
language of the act, nor necessary to ef- 
fectuate its purposes; but, on the contrary,, 
in every case where it is applied, it defeats 
one of the principal purposes of amending 
the act of 1867. Why should there be any 
distinction as to the merit of the debts held 
by large or small creditors? Why should 
one class be required to hold one-third of ali 
the debts, and another class only one-third 
of all the debts of over two hundred and 
fifty dollars In amount? 
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So far as I can discover, wlienever the 
■question bas been raised, since the decision 
In re Hymes, before referred to, the courts 
have taken the view I have adopted. In re 
Hadley [Case No. 5,894]; In re Bergeron [Id. 
1,342] ; In re Currier [Id. 3,492] ; In re Wood- 
ford [Id. 17,972]. 

Twenty-eiglitb and twentj'-ninth excep- 
tions, tbat the register erred in not returning 
lists of the claims counted, and of those re- 
jected, are sustained. As a matter of prac- 
tical convenience for referring to, and as ex- 
planatory of the report, it should always be 
done. The list of creditors, filed by Lloyd, 
March 16, 1876, and corrected by list filed 
February 17, 1877, shows liabilities of the 
■different firms, for which he alleges he was 
at that date liable as a partner, as follows: 

Lloyd, Hamilton & Co. of New 

York 5 98,347 45 

Lloyd, Caldwell & Co., of Tyrone, 

Pa. ! 149 912 78 

Huff & Co., East Liverpool, Ohio. . 21,355 05 
Lloyd, Huff &, Watt, Latrobe, Pa., 

as per corrected list 70,191 24 

Total $339,806 52 

Amounting in the aggregate to three hun- 
<3red and thirty-nine thousand eight hundred 
and six. dollars and fifty-two cents. From 
this amount is to be deducted amounts due 
from Lloyd, Hamilton & Co. to Lloyd, Hufif 
& Watt, and Lloyd, Huff, Happer & Co., and 
to Huff & Co., as follows (released to Lloyd, 
Hamilton & Co., and assumed by Lloj'd): 

Lloyd, Hamilton & Co., to Lloyd, 
Huff, Happer & Co., at Irwins, 
Pa. §13,222 07 

Lloyd, Hamilton & Co.. to Lloyd, 
Huff & Watt, at Latrobe, Pa 15,087 01 

Lloyd, Hamilton & Co., to East Liv- 
erpool Deposit Banlc, admitted by 
Llovd's counsel to be misstated, for 
Huff & Co 8,117 37 

Total $36,426 45 

Making the total amount of firm indebted- 
ness to be deducted, thirty-six thousand four 
hundred and twenty-six dollars and forty- 
five cents, and leaving the aggregate amount 
of firm debts provable three hundred and 
three thousand and three hundred and eighty 
dollars and seven cents. Total provable firm 
debts, ?303,380.07. 

The amount of Lloyd's individual separate 
debts provable are found by taking the ag- 
gregate, reported by the register, with the 
changes I have made under the exceptions, 
as follows: 

Total provable debts reported by 

the register 8543,216 43 

Add claim of Alexander Johnson's 

executors 42,690 85 

" " James Loudon 5,383 83 

$591,290 11 



On Lloyd's additional list improperly re- 
jected by the register, and to be added, are 
the following claims: 

John Miller, trustee $ 592 48 

Beck, Happer & Co., Irwins, Pa. . . . 709 01 
John A. Anderson (interest to be 

added) 71 19 

Total individual provable debts $592,662 79 
Add total firm provable debts. . 308,380 07 

Total provable debts $896,042 86 

So we have a total provable indebtedness 
of eight hundred and ninety-six thousand 
and forty-two dollars and eighty-six cents. 
One-third of this amount is required for the 
quorum, being $298,680.95. The amount rep- 
resented in the creditors' petition and sup- 
plemental petition of provable debts, is two 
hundred and seven thousand five hundred 
and seventy-two dollars and ninety cents. 
($207,572.90), and is short of the amount re- 
quired by the law by the sum of ninety-one 
thousand one hundred and eight dollars and 
five cents ($91,108.05). This being the case, 
it is not worth while to compute the num- 
ber of petitioning creditors. The legal 
quorum, therefore, is not made out by the 
petitioning creditors, and the report of the 
register, finding a quorum, is overruled. 
This computation does not include any claims 
or petitions filed in court since the hearing 
before the register. Such claims, if any, are 
to be considered in the proceeding to amend 
the petition by way of additions. The cred- 
itors' petition is continued for ten days from 
the filing hereof for amendment. 

[NOTE. From the petition, amended by way 
of additions, the case was subsequently heard. 
Other exceptions, not disposed of in the opinion 
above, were overruled, and a decree entered ad- 
judging that a legal quorum of the creditors bad 
joined in the petition. Case No. 8,430. From 
this decision a petition for review was filed in 
the circuit court by the bankrupt, which dismissed 
the petition upon the ground that tht supervisory 
power of the circuit court does not extend to a 
decision of the district court upon the question of 
quorum. Case No. 8,431. The district court 
overruled the register's allowance to counsel for 
the petitioning creditors for fees, upon the ground 
tha^ although the service was meritorious, yet 
it was not m the power of the court to grant fees. 
7 Fed. 459. An order confirming the sale by the 
assignee of certain of the bankrupt's real estate 
was rescinded in 11 Fed.. 586. The bankrupt was 
a member of the firm of Lloyd, Hamilton & Co. 
The register admitted proof of debts of the cred- 
itors of the firm against the estate of the bank- 
rupt District Judge Acheson sustained the reg- 
ister's report upon this point, upon the ground 
that, there being no joint estate, the firm credit- 
ors had a right to ^are in the separate estate. 
22 Fed. 88. The bankrupt was a member also 
of the firm of Lloyd. Huff & Watt. The firm 
was also bankrupt, and their assignee tendered 
proofs of debt against the estate of the bankrupt. 
These the register allowed, but the court (Dis- 
trict Judge Acheson) sustained exceptions to the 
report, and disallowed the proofs. Id. 90.] 
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Case Ko. 8,430. 

In re LLOYD. 

[25 Pittsb. Leg. J. 69.] 

District Court, "W. D. Pennsylvania. 1877. 

Bankruptcy— QcoBUii op Petitioning Creditoks 
—Amount Represested. 

"When one-fourth in numtier of creditors holding 
provable debts over two hundred and fifty dol- 
lars in value to the amount of one-third of the ag- 
gregate indebtedness provable against the bank- 
rupt have joined in the petition for his adjudica- 
tion, their prayer will be granted. 

[In the matter of William M. Lloyd, a 
bankrupt, for "whom a petition for adjudica- 
tion in bankruptcy had been filed. Case No. 
8,429.] 

Before KETCHAM, District Judge. 

PER GUBLAJVI. Now, December 13, 1877, 
the court having computed the aggregate in- 
debtedness of all amounts provable against 
the bankrupt, and the number of creditors 
and the number of petitioning creditoi-s; and 
having computed the amount and value of 
debts held by the petitioning creditors, it is 
ascertained that the total amount of prova- 
ble debts is §896,312.25; that the entire num- 
ber of creditors having provable debts of 
over §250 in amount is seven hundred and 
eight; and of these three hundred have join- 
ed in the petition, and that they hold prova- 
ble debts over two hundred and. fifty dollars 
in value, -to the amount of three hundred 
and sixteen thousand one hundred and nine- 
ty-three dollars and seventy-nine cents. 
One-fourth in number, or one hundred and 
seventy-seven creditors holding one-third of 
the indebtedness, or two hundred and ninety- 
eight thousand sev-en hundred and seventy 
dollars and seventy-five cents, are sufficient 
to constitute a legal quorum. 

It is therefore adjudged and decreed, that 
a legal quorum of one-fourth in number of 
creditors holding provable debts over two 
hundred and fifty dollars in value to the 
amount of one-third of the aggregate indebt- 
edness provable against the bankrupt have 
joined in the petition for his adjudication. 

E.Kceptions tenth, eleventh, twelfth, four- 
teenth, twenty-second and twenty-third of 
the exceptions filed July 8, 1876, to the regis- 
ter's original report, finding a quorum, are 
overruled— the other exceptions to said re- 
port were disposed of in opinion filed Febru- 
aiy 21, 1877. 

The opinion of Judge KETCHAM, in this 
ease, and which is referred to in the decree, 
was printed in [Case No. 8,429]. 

[NOTE. A petition for review of this decree 
was filed in the circuit court, but was dismissed, 
upon the ground that under the twelfth and thir- 
teenth sections of the amenaed act of June 22, 
• 1874, the circuit court had no power to review 
the action of the district court upon the question 
of the quorum of the creditors. Case No, 8.431. 
The case was again heard upon the question of 
the allowance of counsel fees (7 Fed. 459) ; upon 
the confirming or the assignee's sale of certain 
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real estate (11 Fed. 586); upon the proof of part- 
nership debts against the bankrupt (22 Fed. 88); 
and upon the tender of proof of a bankrupt part- 
nership of which the bankrupt was a member, 
claimini: debts against the estate of the bank- 
rupt (Id. 90).] 



Case No. 8,431. 

In re LLOYD. 

[25 Pittsb. Leg. J. 123.] 

Circuit Court, W. D. Pennsylvania, 1878. 

Bankruptcy — Judgment upon Composition — 
Review. 

The judgment of the district court declaring a 
composition final, precludes further review by the 
circuit court. 12th and 13th sections of act of 
congress of 22d June, 1874 [18 Stat. 178]. 

[In review of the action of the district 
court for the Western district of Pennsyl- 
vania.] 

On December 13th, 1877, the district court 
iDade a decree that a legal quorum of peti- 
tioning creditors [of William M. Lloyd] had 
joined in the "proceeding. See [Case No. 
8,430]. On the 14tli of December, 1877, the 
debtor filed a petition for review of this de- 
cision, in the circuit court, alleging that the 
district court had erred in respect to the 
number and amount of creditors who had 
joined in the supplementary petitions. The 
creditors, through their counsel, filed pleas 
to the bill of review, one of which pleas was 
to the effect that the supervlsoi-y powers 
of the circuit court did not extend to a de- 
cision of the district court upon the ques- 
tion of the quorum under the 12th and 13th 
sections of the amendatory act of 22d 
June, 1874. The case came up for argument 
upon the plea denying the right of review 
in such a case before the circuit court on 
the 26th of February last, and the court in- 
timating that they were of the opinion 
that the bill of review would not be sus- 
tained; the counsel for the debtor alleged 
they were not prepared to argue this ques- 
tion: Whereupon the court adjourned the 
further hearing until the 15th of March, 
1878, when, upon further hearing the coun- 
sel for the debtor, the court dismissed the 
petition. 

Geo. M. Keade and Geo. Shlras, Jr., for 
creditors. 

S. S. Blair and John M. Kennedy, for debt- 
or. 

McKENNAN, Circuit Judge, filed no writ- 
ten opinion, but announced that he was of 
opinion thitt the words in the 12th and 13th 
sections of the act of congress, approved 22d 
June, 1874, declaring that the judgment of 
the district court should be final, precluded 
all further inquiry upon this subject, and 
dismissed the petition on review. 

[NOTE. The case was again heard upon the 
question of the allowance of counsel fees, 7 Fed. 
459, upon the confirming of the assignee's sale of 
certain real estate, 11 Fed, 586, upon the proof 
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of partnership debts against the bankrupt, 22 
Fed. 88, and npon the tender of proof of p. bank- 
rupt partnership of which the bankrupt was a 
member, claiming debts against the estate of the 
bankrupt. Id. dO.] 
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DRIA v.). See Case No. 4,661. 



Case Wo. 8,432. 

LLOYD v. HOO SUE et al. 

to Sawy. 74; 1 17 N. B. B- 170; 1 San Fran. 
Law J. 392.] 

District Court, D. California. Feb. 7, 1878. 

Assignee in Bankruptcy— Right to Redeem. 

An assignee in bankruptcy is not merely the 
sjuceessor in interest of the bankrupt. He stands 
in the position of a judgment-creditor, and as 
such may redeem property of the bankrupt sold on 
execution, without discharging the claim of the 
judgment-creditor who has purchased at the sale, 
for the unsatisfied balance of his judgment. 

[This was a suit in bankruptcy by John 
Lloyd, the assignee of Peter Gardiner, 
against Hoo Sue and others. The ease is 
heard on a motion, by the complainant, for 
an injunction to restrain the defendants from 
proceeding with the sale of certain mortgaged 
property.] > 

Fifield & Bishop, for complainant. 
E. D. Sawyer and Hepburn Wilkins, for de- 
fendants. 



HOFFMAN, District Judge. On the 



■day of November, 1876, the defendant, Hoo 
Sue, obtained in the twenty-second judicial 
district court of this state a decree of foreclo- 
sure of a certain mortgage theretofore made 
to him by the banki-upt. Under this decree 
the mortgaged premises •were sold, and Hoo 
Sue became the purchaser at a price less than 
the amount due on the mortgage. A judg- 
ment for the deficiency was duly docketed on 
or about the fifteenth day of January, 1877. 
On the fifteenth day of February, 1877, a pe- 
tition in bankruptcy was filed against Gardi- 
ner, and on the twentieth of Febmary he was 
adjudged a bankrupt, and on the twelfth of 
April, 187T, the complainant was duly ap- 
pointed assignee and received an assignment 
from the register. 

On the third day of July, 1877, the assignee 
paid to the sheriff the sum of one thousand 
six hundred dollars and eighteen cents, being 
the aggregate of the amounts bid by Hoo 
Sue on cei-tain parcels of the mortgaged land 
bought by him and -which the assignee de- 
sired to redeem, together with the interest 
thereon as required by the laws of this state, 
and all taxes and assessments paid thereon 
by Hoo Sue and interest thereon. The bill 
charges that Hoo Sue has received the re- 
demption money, but that he is proceeding 
to sell the same premises to satisfy the judg- 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



ment docketed for the deficiency. An in- 
junction is therefore asked to restrain the 
defendant from proceeding with the sale, and 
for such other relief as to the court may 
seem meet. By the redemption laws of this 
state the persons entitled to redeem real es- 
tate sold on execution are divided into two 
classes: (1) The judgment-debtor or his suc- 
cessor in interest; (2) creditors having a li'en 
by judgment or mortgage on the property 
sold or some shai'e or part thereof, subse- 
quent to that on which the property was sold. 
The latter are termed "redemptioners." Code 
Civ. Proc. § 701. If the property be redeemed 
by the judgment-debtor "the effect of the 
sale is terminated and he is restored to his 
estate." Section 703. If a "redemptioner" 
redeems he is obliged to pay in addition to the 
amount bid by the purchaser, interest, taxes, 
etc., the amount of "any prior lien held by 
the -purchaser other than the judgment on 
which the purchase "was made." If no other 
redemption be made he or his assignee is en- 
titled to the sheriff's deed. 

From these provisions, it results that if the 
judgment-debtor redeems, he holds the prop- 
erty as if no sale had been made, and subject 
to all valid liens upon it. If the property be 
redeemed by a "redemptioner," he succeeds 
to the rights of the purchaser at the sale, and 
holds the property divested of the lien of the 
judgment on which it was sold. This statute 
is not explicit as to the effect of a redemption 
by "the successor in interest" of the judg- 
ment-debtor. 

If the lien of the original judgment for the 
unsatisfied balance be considered as subsist- 
ing until a redemption is made by a redemp- 
tioner, or the purchaser's right to a convey- 
ance becomes absolute, the gi*antee or suc- 
cessor in interest of the debtor Tvould take 
the property, subject to that lien. This view 
finds some support in the fact that the stat- 
ute does not require the sheriff's deed to be 
made to the successor in interest of the debt- 
or who has redeemed, but only to the last 
"redemptioner." 

If, on the other hand, it be considered that 
the lien of the judgment on the property 
sold is extinguished by the sale, and only 
re-attaches on a redemption by the judgment- 
debtor, because by such redemption "the ef- 
fect of the sale is terminated, and he is re- 
stored to his estate," as if no sale had been 
made, then a conveyance by him before re- 
demption will pass the title, divested of the 
lien, for the unsatisfied balance of the judg- 
ment. See Van Dyke v. Herman, 3 Cal. 296; 
Knight V. Fair, 9 Cal. 117; McMillan v. Rich- 
ards, Id. 413; Sharp v. Miller, 47 Cal. 82. 

I do not deem it necessary to decide this 
point, which may be open to much conti'o- 
versy, for I consider that the assignee in 
bankruptcy occupies a position essentially 
different from that of the grantee or succes- 
sor in interest of the judgment-debtor. 

A proceeding in bankruptcy has been de- 
scribed as an attachment levied upon all the 
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property of the debtor for the equal benefit 
of all the creditors. An adjudication estab- 
lishes the fact that the bankrupt is indebted, 
and the proof and allowance of the claims of 
the creditors operate as a judgment in their 
favor, against the assets in the hands of the 
assignee, in the same way as by the law of 
this state the allowance by the administrator 
■and probate judge of claims against an estate 
have the fox'ce an^ effect of a judgment. 6 
Cal. 412; Id. 1G6. The assignee represents 
not merely the bankrupt as his successor in 
interest, but also the rights of the creditors 
who are by the act forbidden to prosecute 
to judgment their demands. Thus transac- 
tions which are by law declared void or 
fraudulent as against creditors may be im- 
peached by the assignee, although as against 
the banknipt thay would be valid. Edmond- 
son V. Hyde [Case No. 4,285], And yet, to 
enable a creditor to impeach such a convey- 
ance iu the ordinary tribunals he must estab- 
lish his status as such by obtaining a judg- 
juent. So in Miller v. Joucs [Id. 9,576] it 
was held that "the assignee in bankruptcy 
stands in the position of judgment-creditors 
with eciual rights, the adjudication in bank- 
ruptcy being equivalent ' to the recovery of 
a judgment and a levy." So in Re Gurney 
[Id. 5,873], it was held that "an assignee in 
banki'uptcy has a stronger right than the 
bankrupt. He stands in the place of an at- 
taching or execution-creditor." See Barker 
V. Barker's Assignee [Id. 986]. 

In the case of Pellow v. Langtree, 5 
Humph. 3S9, it was held that after adjudica- 
tion a judgment-creditor of the bankrupt has 
no right to redeem and thereby secure to 
himself a preference, but that such right was 
exclusively vested in the assignee by the 
bankniptcy act. Unless he can exercise this 
right, and for the benefit of all the creditors 
the latter are deprived of an important priv- 
ilege. The proceeding in bankruptcy pro- 
hibits them from obtaining judgments against 
the bankrupt. If they could do so they 
would have the right to redeem from the pur- 
■chaser in the order of their priorities on pay- 
ing to him the amount of his bid with inter- 
est, etc., together with the amount of any 
prior lien held by him other than the lien of 
the judgment under which the purchase was 
made. But if the assignee redeems merely as 
the grantee or successor in interest of the 
judgment-debtor, he will hold the property (it 
is contended) subject to the lien of the judg- 
ment for the unsatisfied balance, a burden 
from which it would be relieved if redeemed 
by a judgment-creditor. 

By treating the assignee as a creditor who 
has obtained judgment against the bankrupt 
for all the provable debts due by him, the 
object of the redemption laws, and also that 
of the bankruptcy act, are attained. The 
creditors' right to redeem is protected and en-' 
forced as if they had all obtained a simul- 
taneous judgment against the bankrupt; 
while the benefit of the redemption is, as 



the policy of the bankruptcy act requires, 
shared in by all equally. If the assignee can 
redeem only on payment of the unsatisfied' 
balance of the judgment on which the prop- 
erty has been sold, or what is the same thing, 
takes the property subject to the lien of that 
judgment, the effect is to give the creditor a 
preference to the extent of the balance due 
him. If, on the other hand, the assignee de- 
clines to redeem, the creditor will hold the 
property he may have bought in, at perhaps 
a fraction of its value, freed from all lia- 
bility to a redemption by judgment-creditors 
(for the banki-uptcy act prevents the other 
creditors of the banknipt from becoming 
such), and he may even prove for the unsat- 
isfied balance under the bankruptcy, and 
claim his share of the dividend^. The bank- 
ruptcy act would thus be used not only to de- 
feat its own policy, but also to render prac- 
tically inoperative the salutary provisions of 
the redemption laws. 

The authority of the bankrupt act is para- 
mount to that of the laws of the states; but 
both should, if possible, be so administered 
as to avoid conflict or interference. A con- 
struction of these provisions, which will car- 
ry out the policy and attain the ends of both, 
should therefore be unhesitatingly adopted. 
To allow the assignee in bankruptcy to exer- 
cise the rights of a "redemptioner," involves 
no greater violence to the strict letter of the 
statute, than the admission of a stockholder 
of a corporation to redeem its property sold 
undei' a decree of foreclosure, and to be sub- 
rogated to all the rights of the original pur- 
chaser at the sheriff's sale, notwithstanding 
tliat the title to the property was in the cor- 
poration, and that the stockholder was neither 
the judgment-debtor nor his successor in in- 
terest, nor had he any lien upon the property 
by judgment or mortgage. Wright v. Oro- 
ville Mining Co., 40 Cal. 20. 

For these reasons I am of the opinion that 
the assignee's redemption had the same effect 
as if made by a judgment-creditor, and that 
he is like any other redemptioner entitled to 
a conveyance from the sheriff. I verj'^ much 
doubt, however, whether the court can on 
this bill give him the relief he is entitled to. 
The better course will be to apply to the 
state court for a mandamus upon the sheriff 
to make the conveyance, and for an order re- 
calling the execution which Hoo Sue has tak- 
en out. In the meantime the injunction here- 
tofore granted against the latter will be re- 
tained. 

Since the above was written the supreme court 
of this state has decided — Simpson v. Castle [52 
Gal. 645]— that the grantee of the judgment-debt- 
or takes the property sold discharged of any lien 
for the unsatisfied balance of the judgment.. 
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LLOYD V. SOOTT. 

[4 Cranch, 0. 0. 206.] i 

Circuit Court, District of Columbia. May Term, 
1832, 

Real Fkopektt — Rent Charge — Laxdlokd asd 

Tenant — Distress for Rent — RepiiEVIN 

— Ave WKT— Pleas in Bar. 

1. A rent-charfje or annuity of ?500 a year in 
consideration of 85,000 advanced and paid there- 
for, is not usurious on the face of the grant, al- 
though it contain the following covenants, name- 
ly, that the grantor will pay the said rent as it 
shall become duej and if not punctually paid, that 
the grantee may enter and distrain therefor; and 
that if the rent shall remain thirty days unpaid, 
and no sufficient distress found on the premises 
charged, the grantee may enter and from thence 
remove and e:fpel the grantor, his heirs and as- 
signs, and hold and enjoy the same as his absolute 
estate forever thereafter; that the grantor will 
keep the buildings insured against fire, and will 
execute and deliver any furtiier conveyance nec- 
essary more completely to charge the premises 
with the said annuity and to carry into effect the 
intention of the parties. And a covenant on the 
part of the grantee, that if the grantor at any 
time after the expiration of five years, should pay 
to the grantee ?d.00O and all arrears of rent, the 
grantee would execute and deliver, to the grantor, 
any deed or instrument necessary for releasing 
and extinguishing the said rent or annuity; which, 
on such payment,. shall thereafter forever cease to 
be payable. 

2. Nor is it a good plea in bar of an avowry of 
distress for rent due by such a grant, that the 
deed was made in pursuance of an agreement that 
the grantee should "advance" to the grantor ,?5,- 
000, in consideration of which the grantor should, 
by such a deed grant to the grantee an annuity or 
rent of $300 with the covenants aforesaid; al- 
though the plea aver that "so" the said deed was 
made "in consideration of money advanced upon 
and for usury;" "and there has been reserved 
and taken above the rate of six dollars in the hun- 
dred for the forbearance of thesaidsum of $5,000 
for the term of one year. 

3. Nor is it a good plea in bar to such an avowry 
to say that the deed was made in pursuance of 
an agreement that the grantee should "lend" $5,- 
000 to the grantor upon the terms and with the 
covenants contained in the said deed; although 
the plea aver that "so" the grantor saith the said 
deed was made "in consideration of money lent 
upon and for usury;" and that "by the said in- 
denture there has been reserved and taken above 
the rate of six dollars in the hundred for the for- 
bearance of the said sum of $5,000 so lent as 
aforesaid for the term of one year." 

4. Nor is it a good plea in bar of such an avow- 
ry, to say that the said deed was made in pur- 
suance of an agreement that the grantee should 
"advance" to the grantor $5,000 upon the terms 
and conditions, and in consideration of the cov- 
enants in the said indenture mentioned and con- 
tained, "and so the said John saith that the said 
deed of indenture was made in consideration of 
money advanced upon and for usury, and tJiat by 
the said indenture there has been reserved and 
taken above the rate of six dollars in the hundred 
for the forbearance of the said sum of $5,000 so 
advanced as aforesaid for the term of one year," 

5. Nor is it a good plea, in bar of such avowry, 
to say, that the said deed was made in pursuance 
of an agreement that the grantee should "lend" 
the grantor $5,000 "upon tlie terms and condi- 
tions and in consideration of the covenants and 
agreements in the said indenture mentioned and 
contained, and that he did so lend," etc.; "and so 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 



the said John saith that the said deed of indenture- 
was niade in consideration of money lent upon 
and for usury, and that by the said indenture 
there has been reserved and taken above the rate 
of six dollars in the hundred for the forbearance 
of the said sum of $5,000 so lent as aforesaid for 
the term of one year. 

6. There is no rule of law or practice which for- 
bids the court to grant a new trial where the ver- 
dict is against the weight of the evidence. 

7. A motion for a new trial is an application 
to the sound legal discretion of the court. 

8. The contract prohibited by the statute of 
usury in Virginia, is a contract to receive some- 
thing for forbearance; that is, for forbearing to 
enforce some debt or right; and unless there was 
a right to demand payment, there could be no 
forbearance; and if no forbearance, no usury. 

Replevin. The defendant, [Charles] Scott,, 
makes cognizance as bailiff of W. S. Moore, 
and justifies the taking as a disti-ess for $250 
rent due under the following grant of an an- 
nuity or rent, namely: "This indenture, 
made this eleventh day of June, in the year 
one thousand eight hundred and fourteen, be- 
tween Jonathan Schoifleld and Eleanor his 
wife, of the town of Alexandria, and District 
of Columbia, of the one part, and William S. 
Moore of the same town, of the other part, 
witnosses, that the said Jonathan Scholfield 
and Eleanor his wife, in consideration of the 
sum of five thousand dollars to the said 
Jonathan Scholfield by the said William S. 
Moore in hand paid, of which the receipt is 
hereby acknowledged, have granted, bar- 
gained, and sold, and by these presents do 
grant, bargain, and sell, to the said William 
S. Moore, his heirs and assigns forever, one 
certain annuity or rent of five hundred dol- 
lars, to be issuing out of and charged upon a 
lot of ground and four brick tenements and 
appurtenances thereon erected, on the east 
side of Washington sti'eet, and the north of 
Duke street, in the said town of Alexandria, 
beginning, &c., &c., to be paid to the said 
William S- Moore, his heirs and assigns by 
equal half-yearly payments— S250 on the lOtb 
day of December and on the lOth day of 
June forever hereafter: To hold the said an- 
nuity or rent to the said William S. Moore, 
his heirs and assigns, to his and their only 
proper use forever; and the said Jonathan 
Scholfield for himself, his heirs, executors, 
administrators, and assigns, does hereby cov- 
enant with the said William S. Moore, his 
heirs and assigns as follows, that is to say, 
that he the said Jonathan Scholfield, his 
heirs and assigns, will well and truly pay to 
the said William S. Moore, his heirs and as- 
signs, the said annuity or rent of $500, by 
equal half-yeai'ly payments on the 10th day 
of June and on the 10th day of December, in 
each year forever hereafter, as the same 
shall become due; and that if the same be 
not punctually paid, then it shall be lawful 
for the said William S. Moore, his heirs and 
assigns, from time to time, on every such de- 
fault, to enter on the premises charged, and 
to levy, hy distress and sale of the goods 
and chattels there found, the rent in an-ear 
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and the costs of distress and sale; and if the 
same shall remain in arrear and unpaid for 
the space of thirty days after any day of 
payment as aforesaid, and no distress, suffi- 
cient to satisfy the same, can he found on 
the premises charged, then it shall be lawful 
for the said William S. Moore, his heirs and 
assigns, to enter on the premises charged, 
and from thence to remove and expel the said 
Jonathan Scholfield, his heirs and assigns, 
and to hold and enjoy the same as his and 
their absolute estate forever thereafter; and 
further, that the said Jonathan Scholfield is 
now, in his own right, seized in fee-simple 
in the premises charged as aforesaid, free 
from any condition or incumbrance, other 
than such as are specified and provided for 
in a deed from the said Jonathan Scholfield 
to Robert J. Taylor, dated the day before the 
date hereof; and that the said Jonathan 
Scholfield, his heirs and assigns, will forever 
hereafter keep the buildings and improve- 
ments which now or hereafter may be erect- 
ed, on the premises charged, fully insured 
against fire, in some incorporated insurance 
office, and will assign the policies of insur- 
ance to such trustees as the said "William S. 
3Ioore, his heirs or assigns, may appoint; to 
the intent, that if any damage or destruction 
from fire shall happen, the money received 
on such policies may be applied to rebuilding 
or repairing the buildings destroyed or dam- 
aged. And tliat he, the said Jonathan Schol- 
field, his heirs and assigns, will execute and 
delivei" any further conveyance which may 
be necessary more completely to charge the 
premises, before described, with the annuity 
aforesaid, to cai'ry into full effect the inten- 
tion of the parties hereto; and lastly, that he 
and his heirs will forever warrant and defend 
the annuity or rent hereby granted to the 
said William S. Moore, his heirs and assigns, 
against any defalcation or deduction for or 
on account of any act of him, his heirs or as- 
signs. And the said William S. Moore, for 
himself, and his heirs and assigns, does here- 
by covehant with the said Jonathan Schol- 
field, his heirs and assigns, that if the said 
Jonathan Scholfield, his heirs or assigns, 
shall, at any time after the expiration of five 
years from the date hereof, pay to the said 
William S. Moore, his heirs or assigns, the 
sum of five thousand dollars, together with 
all arrears of rent, and a ratable dividend of 
the rent for the time which shall have elapsed 
between the half-year's day then next pre- 
ceding, and the day on which such payment 
shall be made, he the said William S. Jloore, 
his heirs and assigns, will execute and de- 
liver any deed or instrument which may be 
necessary for releasing and extinguishing the 
rent or annuity hereby created, which, on 
such payment being made, shall forever after 
cease to be payable. In testimony whereof," 
&c. Scholfield afterwards sold the premises 
to the plaintiff, subject to this rent charge. 
This cognizance or avowiy was filed by the 
defendant on the 30th of November, 1S27; 

15FED.CAS. — 46 



(Case l^o. 8,434) LLOYD 



and the plaintiff (after oyer of the deed) de- 
mm*red to the cognizance, and assigned the 
following causes of demm-rer: (1) Because 
the said deed of indenture shows, upon the 
face of it, a corrupt and usurious contract 
between Jonathan Scholfield and W. S. 
Moore, altogether void in law, and entirely 
incompetent to justify the taking of the said 
goods and chattels in the plaintiff's declara- 
tion mentioned; (2) because the essential 
parts of the indenture are not set forth in the 
cognizance; (3) because the indenture is vari- 
ant and different from that alleged in the 
cognizance; and (4) because the cognizance is 
void and insufficient in law to justify the tak- 
ing of the said goods and chattels. 

The defendant joined in demurrer, and (as 
permitted by the Virginia law of December 
12, 1792, p. 80, c. 66, § 39), after oyer of the 
deed, filed four special pleas: (1) "The said 
John [Lloyd] saith that the said Charles, as 
bailiff of the said William S. Moore, for the 
reasons before alleged, ought not justly to ac- 
knowledge the taking of the goods and chat- 
tels aforesaid in the said place in which," 
&e. "Because he saith, that before the mak- 
ing of the said indenture, that is to say, on 
the nth day of June, in the year 1814, at the 
county aforesaid, it was corruptly agreed 
between the said Jonathan Scholfield and the 
said William S. Moore, that the said William 
S. Sloore should advance to him the said 
Jonathan the sum of five thousand dollars, 
and in consideration thereof that he the said 
Jonathan and the said Eleanor his wife should 
grant by a deed of indenture duly executed 
and delivered to him the said William, his 
heirs and assigns, forever, a certain annuity 
or rent of five hundred dollars, to be issuing 
out of and charged upon a lot of ground and 
four brick tenements," &c., (describing them 
as in the deed,) "to be paid to the said Wil- 
liam, his heirs and assigns, by equal half- 
yearly payments," &c., (as stated in the 
deed); "and it was further corruptly agreed 
that the said Jonathan, in and by the said 
deed of indenture, should for himself, his 
hell's, executors, administratoi*s, and assigns, 
covenant with the said William, his heirs and 
assigns, that he would well and truly pay to 
him the said William, his heu's and assigns, 
the said annuity or rent of $500," «S;C,, &c., 
stating all the terms, conditions, and cove- 
nants in the very words of the deed. "And 
the said William did further corruptly agree 
that he would, in the said indenture, cove- 
nant for himself, his heirs and assigns, with 
the said Jonathan, liis heirs and assigns, that 
if the said Jonathan, his heirs or assigns, 
should at any time thereafter, at the expira- 
tion of five years from the date of the said 
indenture, pay to the said William, his heirs 
or assigns, the sum of five thousand dollars, 
togetlier with all arrears of rent," &c., (in 
the words of the deed,) "he the said William, 
his heirs and assigns, would execute and de- 
liver any deeds or instruments which might 
be necessaiy for releasing and extinguishing 
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the rent or annuity thereby agreed to be cre- 
ated, which, on such payment being made, 
should forever after cease to be payable. 
And the said John saith that afterwards, 
namely, on the same day and year, at the 
county aforesaid, the said William, in pursu- 
ance and in prosecution of the said corrupt 
agreement did advance to the said Jonathan 
the said sum of five thousand dollars, and the 
said Jonathan and Eleanor his wife, and the 
said William did, then and there, make, seal, 
and duly deliver to each other respectively, 
the said deed of indenture as their several 
acts and deeds; which said deed was duly 
acknowledged by the said Eleanor and ad- 
mitted to record, and so the said John saith 
that the said deed of indenture in the said 
cognizance mentioned, was made in consid- 
eration of money advanced upon and for 
usury; and that by the said indenture, there 
has been reserved and taken above the rate 
of sis dollars in the hundred for the forbear- 
ance of the said sum of five thousand dollars 
so advanced as aforesaid, for tlie term of one 
year; and this the said John is ready to 
verify: wherefore he prays judgment if he 
ought to be charged with the rent aforesaid; 
and inasmuch as the said Charles hath ac- 
knowledged the taking of the said goods and 
chattels, he the said John prays judgment 
and his damages, on occasion of the taking 
and unjust detaining of the said goods and 
chattels to be adjudged to him," &e. (2) 
The second plea was exactly like the first, ex- 
cept that it charged the agreement to be, that 
Moore should "lend"- to Scholfield $5,000, and 
that in consideration thereof Scholfield and 
wife should make the deed; and aven-ed that 
Moore did, in pursuance and prosecution of 
such agreement, "advance," (not "lend,") the 
$5,000; and Scholfield and wife did make the 
deed, &c.; "and so the said John saith that 
the said deed of indenture in the cognizance 
mentioned was made in consideration of 
money lent upon and for usury, and that, 
by the said indenture there has been reserved 
and taken above the rate of six dollars in the 
hundred for the forbearance of the said sum 
of §5,000, so lent as aforesaid for the term of 
one year; and this the said John is ready 
to verify," &c. (3) The third plea, aftei- 
oyer of the deed, averred, "that before the 
making of the said indenture, that is to say, 
on the 11th day of June, in the year 1814, at 
the county of Alexandria, aforesaid, it was 
corruptly agreed between the said Jonathan 
and the said William, that he the said Wil- 
liam should advance to him the said Jona- 
than the sum of $5,000, upon the terms and 
conditions and in consideration of the cove- 
nants and agreements in the said indenture 
mentioned and contained; and tliat in pui-su 
ance of the said corrupt agreement, and in 
the prosecution and fulfilment of the same, 
the said William did then and there advance 
to him the said Jonathan the said sum of 
^5.000; and the said Jonathan and Eleanor 
his wife, and the said William did then and 



there make, and seal, and duly deliver the 
said deed of indenture to each party respec- 
tively as their act and deed; and so the said 
John saith that the said deed of indenture 
was made in eonsidei'ation of money ad- 
vanced upon and for usury; and that by the 
said indenture there has been received and 
taken above the rate of six dollars in the hun- 
dred for the forbearance of the said sum of 
$5,000, so advanced as aforesaid for the 
term of one year; and this the said John is 
ready to verify," &c. (4) The fourth plea 
was exactly like the third, except that it 
chai'ged the agreement to be, that Moore 
should "lend" to Scholfield $5,000; and that 
he did lend him the sum of $5,000; and that 
the indenture was made in consideration of 
money lent upon and for usm-y; "and that 
by the said indenture there has been resei-ved 
and taken above the rate of six dollars in the 
hundred for the forbearance of the said sum 
of $5,000, so lent as aforesaid for the term 
of one year; and this the said John is ready 
to verify," &c. This suit was commenced in 
Alexandria, D. C, where all the parties re- 
sided; but after the cause had been decided 
in this court and in the supreme court of the 
United States, upon the demurrers, and be- 
fore any issue of fact had been made up, it 
was at the instance of the defendant's coun- 
sel removed to Washington on account of the 
large interest which many persons in Alex- 
andria were supposed to have in the question, 
as many such annuities or rent charges had 
been made, and were supposed to be lawful. 
The case first came before the court in 
Alexandria upon the plaintiff's demun-er to 
the defendant's cognizance, at November 
term, 182T, when it was argued by Mr. Swann, 
for plaintiff, and Mr. Taylor and Mr. Jones, 
for defendant- 
Mr. Swann contended that the contract was 
usurious on its face, and that it was compe- 
tent for the court to decide whether it was so 
or not; and cited Gibson v. Fristoe, 1 Call. 
70, 73; Roberts v. Trenayne, Cro. Jac. 507; 
Richards v. Brown, Cowp. 776; Jestons v. 
Brooke, Id. 797; Levy v. Gadsby, 3 Cranch 
[7 U. S.] 180; Act Va. Nov. 23, 179G, p. 3G7, 
c. 209; Earl of Chesterfield v. Janssen, 1 
Atk. 301; 7 Bac. Abr. 199; Lawley v. Hoop- 
ei-, 3 Atk. 278; 1 Fonbl. Eq. 235; Floyer v. 
Sherard, 1 Amb. 19; De Butts v. Bacon, G 
Cranch [10 U. S.] 253; Ellzey v. Lane, 4 
Munf. 66. 

3Ir. Taylor and Mr. Jones, contra. The 
intent must be found, but it does not appear 
upon this demurrer. The court cannot infer 
the intent. The question is whether there be 
a loan, or a forbearance of an antecedent 
debt. If it be an annuity it is not usury. 
This is the purchase of an annuity. There 
was no obligation upon Scholfield to return 
the purchase-money. It was never payable, 
and can never be recovered. There is no 
difference between a rent-charge and an an- 
nuity, as to the question of usuiy. The price 
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>of this annuity is tlie usual market price, and 
nothing contrai*y appears on the face of the 
deed. The question is, whether it was a hona 
fide sale of an annuity, or a cover for a loan. 
•Ord, Usury, 74, 75. 

Mr. Swann, in reply. This is different from 
an ordinaiy ground-rent Here is a personal 
covenant to pay the rent Insurance of the 
iouses and assignment of the policy, «&c. 

Before ORANCH, Chief Judge, and THRUS- 
•TON, Circuit Judge. 

THE COtrUT (nem. con.) was inclined to 
ihe opinion that the contract was not usuri- 
ous upon its face, hut at the request of jMt. 
Swann took time to consider until the next 
term; when 

OBAI?CH, Chief Judge, delivered the opin- 
ion of the court, after stating the substance 
■of the deed of 11th of June, 1814, and the 
cognizance. To this avowry the plaintiff de- 
murred, and insisted that the transaction was 
usurious upon the face of the deed. That the 
■court may decide an instrimient or contract 
to he usurious upon its face is not denied, 
but then the court cannot look to any thing 
out of the instrument 

It is contended that this contract was sub- 
stantially a loan, and to this effect the follow- 
ing cases wea-e cited: 

(1) Roberts v- Trenayne, Cro. Jac. 507. 
That case was trespass quare clausum fregit, 
against the grantee of a rent-charge for en- 
tering for non-payment of the rent But 
there the jury expressly found it to be a loan 
-of £150 at an interest of £22 10s. per annum, 
and that security was given for the repay- 
ment It was objected, that .the jury had not 
found that it was corrupts agreatum. But 
the court said it was suflicient if they found 
all the circumstances which made it apparent 
to the com-t to be usurious, for "res ipsa 
loquitur." And Justice Dodridge said, "If 
I secure both interest and principal, if it be 
.at the will of the party who is to pay it it is 
no \isury." 

(2) Richards v. Brown, Cowp. 770. This 
was a case of an annuity forced upon a needy 
debtor, who came to borrow money. The 
■court decided, from all the circumstances 
given in evidence at the trial, that the sub- 
stance of the conti-act was a borrowing and 
lending, and that a slight colorable contin- 
gency will not take the case out of the stat- 
ute. The circumstances were very strong to 
show the annuity to be a -mere cover for an 
usurious loan; none of which circumstances 
appear, in the present case, as it appears up- 
on the indenture. 

(3) Jestons v. Brooke, Cowp. 797. Tliis case 
was decided not to be usury, but to be an 
Inequitable demand, and, therefore, not re- 
coverable in an action for money had and 
received. It does not affect the present case. 

(4) Levy v. Gadsby, 3 Oranch [7 U. S.] 186, 
was cited to show "that the constmction of 
written evidence is exclusively with the 



court," who may decide on the face of a writ- 
ten instrument that it imports a usurious 
contract 

(5) Earl of Chesterfield v. Janssen, 1 Atk. 
301-305, 1 Wils, 295. In consideration of £5,- 
000 advanced to Mr. Spencer, he bound him- 
self to pay £10,000 at the death of the Duch- 
ess of Jifarlborough, in case he should survive 
her. It was decided not to be usury. Mr. 
Justice Burnett, in page 340, said, "Suppose 
a man purchase an annuity at ever such an 
under price, if the Ijargain was really an an- 
nuity, it is not usury. If on the foot of bor- 
rowing and lending money, it is otherwise; 
for if the court are of opinion the annuity is 
not the real contract, but a method of paying 
more money for the reward or interest than 
the law allows, it is a contrivance that shall 
not avoid the statute. A bargain on a mere 
contingency, where the reward is given for 
the risk, and not for the forbearance, is not 
usurious; for how can it be said, with any 
propriety, to be for forbearance when the 
day of payment may never come." Although 
the case is very long, this is all that seems 
pertinent to the present case; and this is only 
the assertion of a general principle which is 
not denied. 

(6) Lawley v. Hooper, 3 Atk. 278. This was 
a bill to redeem an annuity granted for the 
life of the grantor. By the contract it was 
redeemable upon the payment of £1,050, the 
original sum given for the annuity, and £75, 
and all an-ears of the annuity. Upon all the 
circumstances of the case. Lord Chancellor 
Hardwicke was inclined to think it was "a 
loan of money turned into this shape to avoid 
the statute of usury," but he did not think 
it necessary to determine that point; being 
of opinion that it was such an agreement as 
the court ought not to suffer to stand, taking 
it as an absolute sale. After the parties had 
agreed upon the terms of the annuity, and 
the "deed was drawn and ready to be execut- 
ed, the grantee insisted, that as there was 
no time limited after which only the grantor 
might redeem, he should, in case he deter- 
mined to redeem, pay him £75" more than the 
original purchase-money of the annuity. 
This was assented to by the grantor, on ac- 
count of the pressure of his affairs. The 
lord chancellor considered this variation of 
the agreement as "unreasonable," and, there- 
fore, set aside the whole agreement, and con- 
sidered it as a simple loan of £1,050 upon a 
lawful interest, and permitted him to re- 
deem upon payment of that sum and inter- 
est; the payments of the annuity to be cred- 
ited so as first to sink the interest and then 
the principal. There is nothing in that case 
to affect the present. The dictum of the lord 
chancellor, that it was to be taken to be a 
loan of money, was founded upon all the 
circumstances of the ease; not upon the face 
of the instrument alone. 

(7) Floyer v. Sherard, 1 Amb. 19. This 
ease is cited for the dictum of Lord Chan- 
cellor Hardwicke, that when annuities "are 
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redeemable, the court looks upon it as an 
evasion of the statute of usuiy, and only 
a loan of money." It does not appear wheth- 
er, by the word "redeemable," he meant re- 
deemable at the option of the grantor alone, 
and where the grantee could not compel the 
grantor to redeem. If that was his mean- 
ing, the dictum is opposed by several eases 
in which that circumstance was not deemed 
sufficient to establish the contract as a loan; 
and is confirmed by none. See Murray v. 
Harding, 3 Wils. 390, 2 "W. Bl. 859. See, 
also, the above case of Lawley v. Hooper, 
where, if the clause of redemption were con- 
clusive of the fact of its being a contract for 
a loan. Lord Hardwicke would probably 
have placed his opinion upon that ground, 
and not "upon all the circumstances of the 
ease." See, also, Rex v. Drury, 2 Lev. 7. 
And in Earl of Chesterfield v. Janssen, 1 Wils. 
295, the same Lord Hardwicke says, "To make 
a contract usurious, there must be a loan to 
be repaid at all events with higher interest 
than the statute permits." See, also. Foun- 
tain V. Grymes, Cro. Jac. 252. 

(8) Fountain v; Grymes, Cro. Jac. 252, 1 
Bulst. 36. This was a case of annuity for 
two lives, "and there being no agreement to 
have the principal money," it was resolved 
that it was not usury; "but if there had 
been any provision made for repayment of 
the principal, although not expressed within 
the bond, it had been an usurious agree- 
ment." 

(9) Rex V. Drury, 2 Lev. 7. "Brown had 
a lease of a messuage from the Earl of Suf- 
folk for forty years, at i5 per annum rent 
Brown agreed to assign this term to Drue 
for £300, but Drue, not having the money, 
Drury, by agreement with Drue, paid the 
£300, and took the assignment to himself. 
Drury then demised the messuage to Drue 
for thirty-nine and three quarter years, at 
the rent of £35, of which £5 were to be paid 
to the Earl of Sufifolk, and the remaining £30 
to Drary for his own use. Drue covenants 
to pay the rent, and other usual covenants 
for repairs, &e.; and Drury covenants, that 
if at the end of four years, Drue should paj' 
him £300, then the rent shall cease, and he 
will convey to Drue the residue of the term. 
And, by Hale, C. J., this was not usury with- 
in the statute, for Drue was not bound to 
pay the £300 to Drury; but, at his election, 
he might pay this if he would, and thereby 
determine the rent and have the term; so 
that it is, in fact, but a bargain for an annu- 
ity of £30 per annum for thirty-nine and 
three quarter years for £300 to be secured in 
this manner, but determinable sooner at the 
will of the grantor; but the grantee has no 
remedy to have again the £300, unless the 
grantor please to pay it at the end of four 
years. But if Drury had had any security 
for the repayment of the £300, or by any col- 
lateral agreement this was to be repaid, and 
this manner of contract contrived to avoid 
the statute, it would have been otherwise." 



(10) Doe V. Chambers, 4 Camp. 1. In this 
ease, Trustram, the borrower of £300 and 
£600, making £900 from Chambers, assigned 
a lease, worth £2,000, to Chambers, as secu- 
rity, and took an under-lease from Chambers 
for seven years, at a rent of £70 per annum. 
Trustram covenanted to keep the premises 
in repair, and to pay the insm-ance and the 
landlord's taxes. Chambers covenanted that, 
upon repayment of the £900 within the seven 
years, he would reassign the lease to Trus- 
tram. Lord Ellenborough, at nisi prius, 
thought that the covenant to reassign on 
payment of the £900 was evidence that the 
real contract was a loan, and not an annuity, 
and so instructed the jury. The eases, al- 
ready cited, show that that circumstance 
alone is not sufficient to make the contract 
usurious. None of those cases were cited at 
the trial of that cause. It was an off-hand 
dictum, at nisi prius; and there were other 
circumstances, which showed that the whole 
object of the contract was security for a 
loan. The assignment of the lease was a 
security for the repayment of the principal. 
The chief justice stated the evidence to the 
jury; not the law. 

(11) Ex parte Aynsworth, 4 Ves. GTS. This 
was an agreement to allow BOYt per cent, 
discount for prompt payment of a bleacher's 
bill. The debtor had become bankmpt, and 
the commissioners allowed, as I understand 
the case, an interest of 5 per cent, on the 
smaller sum only; that is, they deducted 
3014 per cent upon the bill rendered, and 
allowed 5 per cent, interest upon the bal- 
ance. The creditors petitioned the chancel- 
lor to be allowed to prove the additional 25^4 
per cent., and relied on the custom of the 
ti-ade; but the chancellor refused, saying, 
"The custom of the trade cannot make the 
debt more than the money really advanced, 
with 5 per cent The creditor cannot have 
more than 5 per cent The commissioners 
have done right." Petition dismissed. 

(12) Barker v. Van Sommer, 1 Brown, Oh. 
149. This was a loan of silks to be sold by 
a young man to raise money. Lord Chan- 
cellor Thurlow considered it as a loan of the 
sum for which he sold the goods; and set 
aside the bond given for their estimated 
value, as being usurious. 

(13) Lowe V. Waller, 2 Doug. 736, was a 
case of the same kind, at law, in which a 
bill of exchange given for the estimated value 
of the goods was deemed usurious and void; 
it being considered as a cover for a loan of 
the sum actually raised by the sale of the 
goods. 

(14) Davis V. Hardaere, 2 Camp. 375. In 
this case the discounter of a bill required the 
other party to take part of the payment in 
goods, and it was held that this raised a 
presumption that the transaction was usuri- 
ous. 

(15) Lee V. Cass, 1 Taunt. 515, Upon dis- 
counting a bill, the discounter required that 
he should be permitted to guaranty the sol- 
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yency of the acceptor, and should receiye for 
that guaranty a premium of 3^ per cent. 
This Tvas held to he usury. 

These are all the cases which hare been 
cited, in behalf of the plaintiff. The five 
last-mentioned cases have no bearing upon 
the present, other than to show, that wher- 
ever the real object of a contract is the loan 
of money at a greater interest than the law 
allows, it will be deemed usm-ious. Upon 
the present demurrer, no facts are brought 
into view but those which appear in the deed 
granting the rent-charge. Here was no pre- 
vious conversation about a loan of money; 
no purchase of an annuity at an under price; 
no remedy to recover the principal; no an- 
nuity forced upon a needy debtor to cover 
a loan; no forbearance; no day of payment. 
It has never been decided, that the grantor's 
right of redemption, alone, made the contract 
usurious; but the contrary has been express- 
ly adjudged. Rex v. Drury, 2 Lev. 7; Mur- 
ray V. Harding, 2 W. Bl. 859, 3 Wils. 390; 
Fountain v. Grymes, Cro. Jac. 252, 1 Bulst. 
36. The covenant, that in case the rent be 
in arrear for thirty days and no sufficient 
distress be found, the grantee might enter 
and expel the gi-antor and hold and enjoy 
the premises as. his absolute estate, is be- 
lieved to be a covenant usually inserted in 
the grant of a rent charge; and would, in 
equity, if not at law, be considered as an 
authority only to enter and hold to satisfy 
the rent, and as a security therefor. 3 
Cruise, Dig. 300 (19S) tit. 28, e. 1, § 73. The 
other covenants in the deed do not seem to 
affect the question of usury, otherwise than 
by corroborating the idea of a sale of an 
annuity, rather than that of a loan -of mon- 
ey. 

Upon the whole, we are of opinion, upon 
this demurrer, that it is not a case of usuri- 
ous loan, but of a fair purchase of an annu- 
ity or rent charge; and as this is the only 
point argued and submitted to the court, the 
judgment must be for the defendant. 

After this opinion was delivered, namely, at 
JMovember term, 1828, the defendant demurred 
to the plaintiff's four pleas of usury, and the 
plaintiff joined in demurrer, and the case 
was submitted without argument to the 
court, who rendered judgment for the de- 
fendant, being gf opinion that the ease was 
not varied by the new pleadings, because 
every plea refers to the written contract 
which, the court had decided, purported up- 
on its face to be a sale of an annuity or rent- 
charge, and not a loan, as there never was 
a day of payment, and therefore no forbear- 
ance. The plaintiff obtained a writ of error 
to the supreme court of the United States, 
who affirmed the opinion of this court as to 
the construction of the deed of the 11th of 
June, 1814; but reversed the judgment of 
this court upon the defendant's demurrer to 
the plaintiff's second and fourth pleas of 
usury, [Lloyd v. Scott] 4 Pet. [29 U. S.] 
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205. Upon the coming down of the man- 
date, at November term, 1830, the cause, as 
before stated, was removed to Washington 
for further proceedings; the demurrer to the 
plaintiff's second and fourth pleas being with- 
drawn, and issue joined thereon by the de- 
fendant. At May term. 1831, at Washington, 
the cause came on for trial upon the issues 
of fact joined upon the second and fourth 
pleas; but the jury could not agree upon a 
verdict, and the cause was continued until 
May term, 1832, when a verdict was rendered 
for the plaintiff. 

The defendant moved for a new trial, on 
the groimd that the verdict was against the 
weight of the evidence. After argument, 
THE COURT (MORSELL, Circuit Judge, ab- 
sent) intimated a strong opinion in favor of 
the motion, on the ground that tlie verdict, if 
not absolutely agamst evidence, was against 
an irresistible weight of evidence. 

ORANCH, Chief Judge, however, said that 
the motion for a new trial might stand open 
until he could have time to looli muiutely into 
the notes of evidence taken by the parties, 
and into the law of the case. And it was 
agreed that his opinion should be given in 
writing by the 1st of October then next, so 
that if a new trial should be granted, the par- 
ties should have time to prepare for it 

In pursuance of that agreement, on the 25th 
of September, 1832, 

CRANCH, Chief Judge, delivered and filed 
the following opinion, (after stating the sec- 
ond and fourth pleas upon which the issue 
was joined,) namely: To each of these pleas 
there was a general replication and issue, and 
verdict for the plaintiff. The defendant has 
moved for a new trial, and assigned, as rea- 
sons therefor: (1) Because the court misdi- 
rected the juiy as to the law applicable to 
the case. (2) Because the jury misconceived 
the instructions given to them by the court. 
(3) Because the verdict was against law. (4) 
Because the verdict was against evidence. 
(5) Because the verdict was without evidence. 

1. In regard to the instructions of the court 
to the jury, as bills of exception have been 
taken, the court will not grant a new trial on 
that ground, although there may be some 
doubt whether Mr. Scholfield's testimony - 
should have been admitted. 

2. As the verdict was general, we have no 
means of ascertaining whether the jury mis- 
conceived or disobeyed the Instructions of tjie 
court; but if the evidence did not justify the 
verdict under those instructions, it may be 
presumed that the jury misunderstood or dis- 
regarded them. 

3. If the verdict was justified by the evi- 
dence and the instructions of the court, it 
cannot be considered as a verdict against law. 

4. The fourth reason assigned is, that the 
verdict was against evidence. If this was the 
case, a new trial ought to "De granted. 

It is objected, that there was evidence on 
both sides, and therefore the verdict cannot 
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tie said to be against evidence; and if the v^"- 
diet was merely against the weight of evi- 
dence, the court cannot grant a new trial. 
But there is no rule of law or practice, which 
forbids a court to grant a new tx-ial where the 
verdict is against the weight of the evidence. 
On the contrary, there have been many new 
ti'ials granted on that ground, A motion for 
a new trial is an application to the sound le- 
gal discretion of the court. They will not 
always grant a new trial when the verdict is 
against the evidence; nor will the court al- 
ways refuse it where there was evidence on 
both sides, to be weighed hy the jury. 

If the evidence be doubtful, and great in- 
terests are involved; if the verdict be con- 
clusive; if it goes to enforce a forfeiture, or 
to affect the reputation of the party, or to 
charge him with a criminal ofiEence; or to 
unsettle titles, or to destroy securities deem- 
ed valid; if it be a hard verdict, and seem 
to the court unjust; all these are considera- 
tions to guide the discretion of the court. 
The court has been reminded of the case of 
Ross V. Gill, 1 Wash. [Va.] 90, where the 
court of appeals of Virginia say, "If the 
court admit improper evidence, an excep- 
tion may be taken to their opinion; but if 
the question depend upon the weight of tes- 
timony, the jury, and not the court, are ex- 
clusively and uncontrollably the judges." 
But this is not said by the court in reference 
to a motion for a new trial; for none was 
made in that case; it was said, and it is true 
in regard to the relative functions of the 
court and the jury upon the trial of the is- 
sue; and it is because the jury are exclu- 
sively and uncontrollably judges of the fact, 
that the power to grant new trials is given 
to the court The court has also been refer- 
red to the case of Bogle v. SuUivant, 1 Call, 
561. There, the court below had refused to 
instruct the jury, that evidence of the hand- 
writing and death of the subscribing Avit- 
nesses to a bond, was, upon tlie issue of non 
est factum, sufficient proof of the execution 
and delivei-y of the bond; "but left it to the 
jui-y to determine the weight of such evi- 
dence." The judgment was affirmed by the 
court of appeals, who said: "The court sees 
no difference between this and other cases 
'where the evidence is admitted, and the 
weight it ought to have is left to the jury, 
who have a right to decide it." There was 
no question respecting a new trial. The ease 
of Fehl V. Good, 2 Bin. 495, has also been 
cited, in which C. J. Tilghman says: "The 
character of witnesses, and the credit that is 
due to them, are subjects peculiarly within 
the province of the juiy; and where the ver- 
dict has depended upon these points, the 
court has always refused to interfere, ex- 
cept in extraordinary cases." The ease of 
Griffith V. Willing, 3 Bin. 317, 320, has also 
been cited. In that ease, the fact of part- 
nership depended upon a mass of testimony, 
.Tfritten and parol. It did not appear to the 
judge as it did to the jury. The subject was 



complicated, and the chief justice, although 
the verdict was contrary to his expectation, 
thought best not to disturb it. Judge Yeates 
was not satisfied with the amount of dam- 
ages; but, viewing the verdict in all its dif- 
ferent aspects, he could not say that it pre- 
sented so plain a case of mistake, of law or 
fact, in the jury, as would justify the inter- 
position of the court. "The facts," he says, 
"are much complicated, and we cannot won- 
der that different inferences should be 
drawn from them by different minds." This 
was a question entirely to the discretion of 
the coui-t The case, establishes no princi- 
ple. The ease of Cowperthwaite v. Jones,' 2 
Dall. [2 TJ. S.] 55, has also been cited, where 
Judge Shippen, in delivering the opinion of 
the court, said: "New trials are frequently 
necessaiT for the purpose of obtaining com- 
plete justice; but the important right of 
trial by jury, requires that they should nev- 
er be granted without solid and substantial 
reasons; otherwise the province of jurymen 
might be often transferred to the judges, and 
they^ instead of the jury, would become the 
real triers of the facts. A reasonable doubt, 
barely, that justice has not been done, es- 
pecially in cases where the value or impor- 
tance of the cause is not great, appears to 
me to be too slender a ground for them. 
But whenever it appears, with a reasonable 
certainty, that actual and manifest injustice 
is done, or that the jury have proceeded 
upon an evident mistake, either in point of 
law or fact, or contrary to strong evidence, 
or have grossly misbehaved themselves, or 
have given extravagant damages, the court 
will always give an opportunity, by a new 
trial, of rectifying the mistakes of the for- 
mer jury, and of doing complete justice to 
the parties." The case of Cogswell v. 
Brown, 1 Mass. 237, only decides the general 
principle, that a new trial ought not to be 
granted upon a formal objection, where sub- 
stantial justice has been done, nor where the 
party has, under a statute of Massachusetts, 
a right, in certain circumstances, to a "re- 
view," WiiiCh is, in effect, a new ti-ial at law. 
These cages do not show any positive rule 
of law or practice which prevents a court 
from granting a new trial, on the ground 
that the verdict was against the weight of 
evidence. On the contrai-y, it will be found 
that almost all the cases ^ in which new 
trials have been granted because the verdict 
was against evidence, have been cases where 
there was evidence on both sides, and the 
verdict was against the weight of evidence. 
In the case of Bright v. Eynon, 1 Buri*ows, 
393, Lord Mansfield says: "Trials by jury, 
in civil causes, could not subsist now with- 
out a power, somewhere, to grant new trials. 
If an erroneous judgment be given, in point 
of law, there are many ways to review and 
set it right Whei-e a court judges of fact, 
upon depositions in writing, their sentence 
or decree may, many ways, be reviewed and 
set right; but a general verdict can only be 
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set right by a new trial, -wbicli is no more 
tlian liaving the cause more deliberately con- 
sidered by another jury, when there is a 
reasonable doubt, or perhaps a certainty, 
that justice has not been done." "Most gen- 
eral verdicts include legal consequences as 
well as propositions of fact; in drawing 
these consequences, the jury may mistake, 
and infer directly contrary to law. The par- 
ties may be surprised by a case falsely made 
at the trial, which they had no reason to 
expect, and therefore could not come pre- 
pared to answer. If unjust verdicts obtain- 
ed under these, and a* thousand like circum- 
stances, were to be conclusive forever, the 
determination of civil property, in this 
method of trial, would be very precarious 
and unsatisfactory. It is absolutely neces- 
sary to justice, that there should, upon many 
occasions, be opportunities of reconsidering 
the cause by a new trial. "For a good 
while," "the granting of new trials was 
holden to a degree of strictness so intolera- 
ble, that it di-ove the parties into a court of 
equity;" "and therefore, of late years, the 
. courts of law have gone more liberally into 
the granting of new trials, according to the 
circumstances of the respective cases; and 
the rule laid down by Lord Parker, in the 
case of Queen v. Corporation of Helston [10 
Mod. 202], seems to be the best general rule 
that can be laid down upon this subject, 
namely: 'Doing justice to the party, or, in 
other words, attaining the justice of the 
case.* The reasons for granting a new tri- 
al must be collected from the whole evi- 
dence, and from the nature of the case, con- 
sidered under all its circumstances." Mr. 
Justice Dennison added, "That it would be 
diflicult, perhaps, to fix an absolutely gen- 
eral rule about granting new trials, with- 
out making so many exceptions to it as 
might rather tend to darken the matter than 
to explain it; but the granting a new trial, 
or refusing it, must depend upon the legal 
discretion of the com*t, guided by the nature 
and circumstances of each particular case, 
and directed with a view to the attainment 
of justice." Mr. Justice Foster "agreed to 
the propriety of what had been said as to 
such cases in which the juries give verdicts 
against evidence, and even to cases where 
there may be a contrariety of evidence, but 
where the evidence upon the whole, in point 
of probability, greatly preponderates against 
the verdict, which, depending upon a variety 
of circumstances, is matter of legal discre- 
tion, and cannot be brought under any gen- 
eral rule. But in all cases where the evi- 
dence is nearly in aequilibrio, he declared 
that he should always consider himself bound 
to have regard to the finding of the jury; for, 
ad quaestionem faeti respondent juratores. 
In such a case, it is not £he province of the 
judge to, determine; it ought to be left to 
the jury." 

In the case of Steinmetz v. Curry, 1 Dall. 
[1 U. S.] 234, Chief Justice McKean says: 



"Granting new ti-ials depends upon the legal 
discretion of the court, guided by the nature 
and circumstances of each particular case. 
The com-ts of England have granted them 
where the jury have found a general verdict, 
and the com*t has directed a special one. So, 
where the verdict is against the strength of 
the evidence, and the trial is peremptory; 
and where the matter appears to the court to 
deserve reexamination, they have likewise 
frequently ordered a new trial. In the pres- ' 
ent ease the verdict appears to be ^against 
the strength of the evidence." A new trial 
was granted. So, in the case Jackson v. 
Sternbergh, 1 Caines, 167, Mr. Justice 
Thompson, in delivering the opinion of the 
court, said: "The testimony is certainly very 
contradictory, but none of the witnesses ap- 
'pear to have been impeached. Their testi- 
mony, however, may make a very different 
impression, when put on paper, from what it 
would to hear them examined. Judging only 
from the case, the weight of evidence is with 
the defendant; and, although this, of itself, 
is not sufficient ground for granting a new 
trial, in all cases, yet, from the whole that 
appears, there is well founded reason to be- 
lieve that justice has not been done, and 
that another examination of the case ought 
to be made before the possession is changed. 
We are, therefore, of opinion that a new ti'ial 
ought to be granted, on payment of costs." 
So, in Estwick v. Caillaud, 3 Term R. 425, 
BuUer, 3., says: "On an application for a 
new trial, the only question is, whether, un- 
■ der all the circumstances of the case, the ver- 
dict be or be not according to the justice 
of the case." "If, indeed, the facts be doubt- 
ful, and the attention of the jury has been 
drawn from the consideration of them, that 
is ground for a new trial; but, if the facts be 
clear, and those facts have been laid before 
the jury, we ought not to grant a new trial 
in order to give the unsuccessful party the 
chance of obtaining another verdict, if the 
former verdict be agreeable to the equity 
and conscience of the case." In Norris v. 
Freeman, 3 Wils. 39, a new trial was grant- 
ed because the verdict was against the weight 
of evidence. So, in Barnewall v. Church, 1 
Caines, 235, a new trial was granted upon 
the same groimd, although there was direct 
and palpable contradictory testimony. So, in 
Mumford v. Smith, Id. 523, Livingston, J., in 
delivering the opinion of the court, says: "We 
would not, willingly, disturb a verdict where 
there had been no contrariety of testimony, 
or where the proofs are nearly in aequilibrio; 
perhaps not unless their decision was most 
manifestly against the whole evidence. 
Such, we think, is the case here." The case, 
however, shows that therewassomeevidence 
in support of the verdict; but the court was 
of opinion that the verdict was against the 
weight of the evidence, and granted a new 
trial. In Earl of Mountedgecombe v. Sym- 
ons, 1 Price, 278, it was decided that a new 
trial will be granted on questions deciding 
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important rights, when the judge expressed 
an opinion, at the trial, contrary to the ver- 
dict, although he afterwards reports that he 
is not dissatisfied with it. In Swinnerton v. 
Marquis of Stafford, 3 Taunt. 91, it is said, 
that when there has heen only a short time 
for Investigating a question of real property, 
of a doubtful or obscure nature, and of great 
value, although conflicting evidence has been 
left to the jury, and the court does not think 
their verdict wrong, yet, if the inheritance 
is to be bound forever, the court will grant a 
new trial, on payment of costs. The result 
of all the cases upon new trial is stated by 
Starkie, Ev. (part 3, p. 435), to be this: "In 
granting or refusing new trials the courts 
exercise a discretionary power according to 
the exigency of the case, upon principles of 
substantial justice and equity." « 

The questions, then, which arise for the 
consideration of the court, in the exercise of 
its discretion in the present case, are, (1) 
Whether the verdict is against the justice 
and equity of the case. (2) Whether the ver- 
dict is against the weight of the evidence. 

1. As to the justice and equity of the case. 
Every man has a right to make what con- 
tracts he pleases, if not restrained by some 
law; and justice and equity require that 
such contracts should be executed, if fairly 
made. Here no fraud is alleged. Seholfield 
was not, in any manner, under the power of 
Moore. It is true, that Seholfield wanted to 
raise money to finish his houses, and for 
other purposes; and Moore wished to invest 
his money in a permanent and productive 
fund. The circumstances were, by no means, 
uncommon. No man sells an annuity or 
ground-rent, unless he wants to raise money; 
and no man purchases an annuity or ground- 
rent unless he wishes to invest his money 
in a productive fund. There is no evidence 
of any great and particular pressure upon 
Seholfield at that time; and certainly of i 
none created by Moore. Seholfield, according 
to his own testimony, went to Moore and told 
him he wanted to borrow or to raise a sum 
of money upon an annuity or ground-rent. 
The market value of ground-rents, in fee, in 
Alexandria, was known to both parties, to 
be ten years' purchase; and it is natural to 
suppose that irredeemable ground-rents in 
fee, which were always salable at that rate, 
and which afforded the means of a perma- 
nent investment of money, would be more 
valuable than a ground-rent redeemable at 
a short period. There was no evidence of 
any circumstance which made it unconscien- 
tious in Moore to accept the offer of Sehol- 
field. Moore wished for a permanent invest- 
ment. Seholfield wished to redeem the rent 
in a year; and they finally agreed that he 
should have a right to redeem it at any time 
after five years. Surely this was not one of 
those hard, unconscientious bargains that a 
court, of equity would set aside. It was not 
the case of a spendthrift heir speculating 
upon the death of his ancestor; nor of a 
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debtor writhing under the grip of an un- 
relenting creditor; nor of a weak and simple 
man entangled in the net of a crafty one. 
Each party knew exactly what he was do- 
ing. The contract, therefore, if not liable 
to the objection of usury, was fairly made, 
and ought to be executed, even if this were 
a suit between the original parties. But 
it is not. The present plaintiff bought the 
property, subject to this incumbrance, and, 
of course, paid as much less for it as the 
incumbrance was worth; so that if he now 
recovers he will have deducted from his 
purchase-money twice that value. It ap- 
pears, however, in the evidence, that, to 
avoid this objection, and to induce and qual- 
ify Seholfield to become a witness for him, 
he has agreed to pay the value of this 
ground-rent to Scholfield's creditors, in case 
he should recover in this suit; and, in antici- 
pation of such payment, those creditors nave 
actually, released Seholfield from ?5,000 of 
their claims upon him. But, on the other 
hand, it appears in the evidence, that the 
present plaintiff is the principal creditor of 
Seholfield, and will, in fact, (as Seholfield is 
indebted to him in a much larger sum, and 
is insolvent,) derive the principal benefit irom 
this action in case of recovery. As between 
this plaintiff and this defendant, therefore, 
there is no justice or equity on the side of 
the plaintiff, even if there were between tna 
original parties to the contract; which, clear- 
ly, there is not It is a maxim in equity, 
"Nemo locupletari debet Aliena jactura." 
The verdict, therefore, if the contract waa 
not usurious, is against the justice and equity 
of the case. 

2. The next question is, whether the ver- 
dict was against evidence, upon the point of 
usury. The pleas aver tliat Moore lent Sehol- 
field $5,000, and the issue is joined upon that 
allegation. The question, then, is, did Moore 
lend the money to Seholfield? If the real 
contract between the parties is truly stated 
in the written instrument, this courts and 
the supreme court of the United States, have 
said it was not a loan. Unless there was 
parol evidence, therefore, from which, in 
connection with the written, the jui-y could 
reasonably infer a different contract, the ver- 
dict, which could only be justified by proof 
of a loan, was against the weight of the evi- 
dence. The first presumption is in favor of 
the written contract. When the parties have 
reduced their agreement to writing, it is 
prima facie to be presumed that the writing 
states the agreement truly, and contains all 
the terms of the contract. The presumption 
of law is also always against the allegation 
of fraud, corruption, and violation of law. 
He who would add to, or derogate from, a 
written contract, or who alleges fraud, cor- 
ruption, and violation of law, should prove 
his allegations clearly. An agreement, or 
contract, requires the assent of both parties. 
The desire, or intent, of one party, to bor- 
row, does not make the contract a loan un- 
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less the other party intends to lend. There 
cannot he a loan without an express or im- 
plied obligation, on the part of the receiver, 
to return the thing, either specifically or in 
kind; and there cannot he a forbearance of 
that which the party has no right to demand. 
The contract prohibited by the Virginia stat- 
utes of usury (of December 8, 1786, p. 37, 
and November 23, 1796, p. 367), is a contract 
to receive something for forbearance, that is, 
for forbearing to enforce some debt, or right. 
Unless, therefore, Moore had some right to 
demand the principal, there could be no for- 
bearance of that principal on his part, and 
the money he was to receive could not be 
for forbearance. The words of the act of 
1796 are: "That no person, upon any con- 
tract, entered into upon or after the first day 
of May next, shall take directly or indirecuy, 
for loan of any money, wares, or merchan* 
dise, above the value of six dollars, for the 
forbearance of one hundred dollars for a 
year, and after that rate for a greater or 
lesser sum, or for a longer or shorter time; 
and all bonds, contracts," &c., "thereafter to 
be made for payment or delivery of any 
money or goods so to be lent, on which a 
higher interest is reserved or taken thaa is 
hereby allowed, shall be utterly void." 

This court and the supreme court have de- 
cided, that neither the covenant by Moore to 
extinguish the rent after five years, upon the 
receipt of $5,000 and all arrearages of rent, 
nor the right of entry and distress, made 
the contract a loan. By what evidence, 
then, did the jury arrive at the conclusion, 
that the contract was for a loan, and not 
for the purchase of a ground-rent? It ap- 
peared, by the written instrument, that 
Scholfield, in consideration of $5,000, bar- 
gained and sold to Moore, an annuity or rent 
of $500 in fee, charged upon certain houses 
and lots in Alessandria, with the right of dis- 
tress, and of entry and eviction, in case 
the rent should be in arrear. Scholfield 
covenanted to pay the rent, and keep the 
houses insured; and Moore covenanted that 
if, at any time after five years, Scholfield 
should pay to Moore the sum of §3,000 with 
all arrears, Moore would execute a release 
of the rent. In order to show that this 
transaction was a loan, and not, as it pur- 
ports to be, a sale of a rent-charge, the plain- 
tiff produced Scholfield himself as a witness, 
made (in the opinion of the court,) com- 
petent by certain releases, who testified that, 
being in want of money for various purposes, 
he went to Moore and told him that he 
wished to borrow or to raise $5,000 upon an 
annuity or ground-rent, upon his row of 
houses, or some of them. He was not certain 
that he used the term "borrow," but thinks 
his language was to "borrow or raise." 
That he did not wish to sell the houses, but 
wished to have the privilege of returning 
the money, and extinguishing the annuity 
after one year. That Moore proposed that 
the annuity should be irredeemable for ten. 
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years; but finally agreed that he should have 
the privilege of returning the money and 
extinguishing the annuity after five years. 
He thinks, but he is not certain, that the 
agreement was made in Moore's counting- 
room. That he afterwards met Moore at Mr. 
Taylor's office, and the deed was executed a 
few days after that meeting. 

This testimony, with that of Alexander 
Moore, who stated that W. S. Moore was 
generally reputed to be a lender of money, 
and the fact admitted or'proved, that Schol- 
field was a man of a speculative turn, and 
was in the habit of borrowing money, was 
the principal, if not the only evidence pro- 
duced on the part of the plaintiff, to support 
the allegation that the money was lent. 
But, instead of proving a contract different 
from that stated in the written instrument, 
it seems to me strongly to corroborate it. 
Nothing was said between the parties re- 
specting a loan. No previous debt existed. 
No debt was raised at the time. Scholfield, 
according to his own testimony, wanted to 
raise the money on an annuity, charged up- 
on his houses. This was his first offer. 
Whether he used the term 'TDOrrow," or not, 
is quite uncertain, and is wholly immaterial, 
because it appears by his own testimony that 
he offered a ground-rent; and that Moore 
did not desire a return of the money; and 
that there was no promise nor engagement, 
either in honor or law, on the part of Schol- 
field, to return it. According to Seholfield's 
account of the matter, it seems to me to be 
as clear and valid a sale of a ground-rent, 
as it would have been if he had been pre- 
viously the owner of a ground-rent and had 
sold it to Moore at ten years' purchase, in 
the same "manner as ground-rents were sell- 
ing almost daily in Alexandria. There was 
inadequacy of price. Ten years' purchase 
had been the uniform market price of ground 
rents in fee, for many years. The right of re- 
demption was not, of itself, evidence of a 
loan. That point was decided by this court, 
and by the supreme coiurt. It was a privi- 
lege reserved, by Scholfield, entirely for his 
own benefit. It imposed no obligation upon 
him to refund the money. It gave no right to 
Moore to demand it. The right to distrain, 
and to enter for the non-payment of the rent, 
and the covenant to insure the houses, were 
only intended to secm*e the rent, not a return 
of the money. Nor does the right of redemp- 
tion, taken in connexion with the parol evi- 
dence, justify an inference'that the transaction 
was a loan; for the parol testimony, as before 
observed, corroborates the written evidence. 
There is no repugnance, nor discrepancy, be- 
tween them. There is no evidence of a pre- 
existing debt, nor of a newly-created debt. 
There was never a time when the $5,000 was 
a debt due by Scholfield to Moore. There 
was not, therefore, and could not be, any for- 
bearance of the $5,000 by Moore, even as the 
contract is represented by Scholfield himself. 

The fact, that Moore was reputed to be a 
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lender of money, cannot, of itself, justify an 
inference that the transaction was a loan; 
and even if such an inference could he drawn 
from such a reputation, it would be rebutted 
by the particular evidence of the ti'ansaction 
given by Scholfield himself, whose testimony 
seems to me to justify the strongest infer- 
ence that no loan was intended; but that both 
parties understood it as the ordinaiy trans- 
action of sale of a ground-rent. I thought, at 
the ti-ial, and still think, that the testimony of 
Mr. Scholfield, instead of impeaching the bona 
fides of the written instrument, strongly con- 
firms it Viewing the subject in this light, it 
seems to me that the verdict is not merely 
against the weight of the evidence, but against 
the whole evidence. I deem it unnecessary, 
therefore, to recur to the strong and clear tes- 
timony of Mr. Taylor, who was the agent of 
Mr. Moore in the negotiation, and who estab- 
lished, to my satisfaction, the bona fides of 
the transaction, as the purchase of a ground- 
rent; and negatived all intention on the part 
of Moore, to lend the money, or to advance it 
with a view to repayment. I think the whole 
evidence shows that Moore did not wish to 
lend the money, but desired and intended to in- 
vest it in a permanent fund. 

But it is said, that the terms were so hard 
upon Scholfield as to be equivalent to an obli- 
gation on his part to refund the $5,000; and 
that Aloore relied upon the pressure of those 
terms for a return of his money. But the 
terms of the sale of the groimd-rent were not 
so hard as they have been represented. They 
were the usual terms upon which ground- 
rents were then, and had for twenty years, 
been sold in Alexandria; and Scholfield might, 
at almost any time, have purchased equivalent 
grount-rents at the same price. It is evident, 
that the more beneficial the conti-act was to 
Moore the less desirous would he be that the 
money should be returned; and the less would 
be the probability that he would i-equire any 
engagement on the part of Scholfield, either 
legal or honorary, to retui-n it; or that he 
would reserve a right .to demand it; and un- 
less there was some sort of an obligation on 
the part of Scholfield to return it, and some 
sort of a right on the part of Moore to demand 
it, there could be no forbearance; nor could 
there be a contract for forbearance of that 
which could not be forborne. This indenture 
was not an assurance made for payment of 
the §5,000. Moore could not, in any form of 
action upon this instrument, recover that 
money. It was ofily an assurance for the 
rent, not for the purchase-money. It is not, 
therefore, such an assurance as is made void 
by the statute. It is objected, also, and it is 
true, that the evidence shows it to be an in- 
vestment of money at ten per cent, per an- 
num; but it does not follow that it was a 
loan. If a man should buy six per cent, cor- 
poration stock of Washington at seventy-five 
per cent, it would be an investment of money 
at eight per cent, per annum; yet it would 
not be usuiy. It is also objected, that when 



The com't, without expressing an opinion upon 
the evidence, have said it was for tlie jury to 
decide upon it, and left it to the jury, saying 
it is their province to do so, a new trial ought 
not to be granted, however slight the evidence 
may be upon which the verdict was founded; 
and that to set it aside upon the very point 
upon which the court has said it is the pecu- 
liar province of the jury to decide, and upon 
the verj' point left by the com't to them to de- 
cide, is the exercise of a power that cannot be 
sustained by authority. 

But it should be remembered, that the court 
is bound to submit aU facts in issue to the 
jury. The court could not do otherwise. If 
there be any evidence, however slight, tending 
to prove the fact, and the court is not called 
upon to tell the jury that there is no evidence 
of the fact, the matter must be left to the 
jury. The court is not permitted to tell the 
jury which scale preponderates. If the doc- 
trine contended for be correct, the court could 
never grant a new trial on the ground that 
the verdict was against the weight of the 
evidence. The idea of the effect of leaving a 
matter to the jury, may have been taken from 
the practice of the English judges ar nisi 
prius. There, when there is a manifest pre- 
ponderance of evidence on one side, the judge 
tells the jury so, plainly; and almost directs 
their verdict. But when the scales are near- 
ly balanced, or when there has been contra- 
dictory evidence, and the verdict depends up- 
on the credibility of the witnesses, the judge 
gives no opinion upon the evidence; 'lut says 
he lejives the fact to the juiy; and ui such 
case a new trial is generally refused. But 
here, where all facts are left to the jmy with- 
out the judge's opinion, it would be strange 
indeed, if the court should not have the pow- 
er of granting a new trial where they perceive 
that the verdict wajs manifestly against the 
weight of the evidence. The 'trial by jmy in 
civil causes, could not long subsist without 
such a power somewhere, as was justly ob- 
served by Lord Mansfield in the ease of Bright 
V. Eynon, before cited. Besides, in a general 
verdict, the jury undertake to decide the law 
as well as the facts of the case, and it can- 
not appear upon which ground they decided. 
If the facts do not coincide with their inclina- 
tion, they can bend the law. If the jury un- 
derstood the law of this case as the com't un- 
derstood it, then it seems to me that the ver- 
dict was against evidence. If they under- 
stood the evidence as the court understood it, 
then I think the verdict was against law. 

"When, therefore, I consider that the verdict 
lakes away the property of the heu's of Moore, 
to whom it justly belongs if the conti*act was 
not usurious, and gives it to one who has no 
equitable claim to it, that it works a forfei- 
ture and infiicts a penalty for a supposed of- 
fence not malum in se but merely malum pro- 
hibitum; that it goes to change the relative 
situation of the parties, and is peremptory as 
to the property; and when I consider the 
amount of property dependent upon the prin- 
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eiples involved in this case; and that the ver- 
dict "vvas against the weight of the evidence, 
it seems to me clear that a new trial ought to 
be gi-anted, on payment of the costs of the 
last trial. 

THUTJSTON, Circuit Judge, concurred in 
the result of this opinion. 
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LLOYD V. STKOBRIDGB. 

[16 N. B. R. 19T; i 10 Chi. Leg. News, 1; 1 
San Fran. Law J. 13.] 

District Court, D. California. 1877. 

Baxkruptct — Preference — Knowledge of Ix- 

SOLVEKCY BT CbEDITOU PREFERRED— PROM- 
ISE TO Give Secdrxtt. 

1. Wliere the banlirupt at the time of giving 
a mortgage, in pursuance of a previous agreement, 
to secure a pre-esisting debt, requests the credit- 
or to permit him to secure other creditors in such 
instrument, such request is notice of the existence 
of such creditors and of the bankrupt's inability 
to pay them. 

2. A creditor who has obtained a preference is 
chargeable with knowledge of facts, the existence 
of which he could have ascertained by the slight- 
est effort, 

3. It is not necessary that the creditor should 
know that tlie law prohibits him from taking the 
preference; it is enough if he knows such facts 
and circumstances as bring it within tlie prohibi- 
tion of the law and make it a fraud in legal con- 
templation. 

4. An oral promise, made at the time the debt 
is contracted, to give security if required, cannot 
be executed after the debtor has become insol- 
vent, 

[Cited in Douglass v. Vogeler, 6 Fed. 56.] 

[This was a suit by John Lloyd, assignee, 
against J. H. Strobridge.] 

HOPFSIAN, District Judge. It cannot, I 
think, be doubted that the bankrupt was in 
a condition of utter insolvency at the time 
he executed the mortgage which the bill 
seeks to set aside. The real questions in 
the case are: Did the defendant have 
reasonable cause to believe that the bank- 
rupt was insolvent, and did he know that 
a fraud on the act was intended? 

1. The notes given for the original ad- 
vances by defendant had remained unpaid 
for about two years. No part of the inter- 
est had been paid, except six hundred dol- 
lars, which was credited on account of in- 
terest then due, and which was the price 
of some horses sold by the bankrupt to the 
defendant The latter states that he sup- 
posed that the interest accruing on other 
indebtedness was kept down by the profits 
arising from the milk ranches which the 
bankrupt was operating. But he was fully 

1 [Reprinted from 16 N. B. R. 197, by permis- 
sion.] 



aware that the latter was unable to pay the 
interest on the notes held by himself. He- 
was also aware that the bankrupt owed 
debts to a very considerable amount, which 
he was unable to pay; for he was urged by 
the bankrupt to accept a joint mortgage to- 
himself and two other creditors, which he re- 
fused, and insisted on the fulfilment of the 
bankrupt's promise to give him a first mort- 
gage on the distillery premises. 

That the defendant had no accurate and 
detailed information as to the resources and 
liabilities of the bankrupt may be admitted. 
But the request of the bankrupt, to be per- 
mitted to secure other creditors in the instru- 
ment to be executed to the defendant, wa& 
notice to him of the existence of those credit- 
ors and of the bankrupt's inability to meet 
their demands. The circumstance that he- 
demanded the mortgage which the bankrupt 
had promised to execute to him at any time- 
when "he felt scared or dubious about his 
loan," and the fact that he asked for security, 
and not for a payment of a long over-due 
debt, indicate a knowledge on his part of his 
debtor's inability to satisfy his indebtedness. 

The bankrupt seems to have entertained 
sanguine and, perhaps, visionary expectations 
of success in his distilling operations, under 
a patent in which he was interested, and 
hoped to extricate himself from his embar- 
rassments by forming a stock company, and 
obtaining, by the sale of the stock, the means 
of paying his debts and carrying on his busi- 
ness. * 

But this project seems to have failed— at 
least so far as the defendant and his friends- 
were concerned, and it was only on their 
definitive refusal to embark in the enterprise 
that the promised security was exacted. The- 
slightest inquii-y would have apprised the de- 
fendant of the bankrupt's real condition; for 
he seems to have been known, to almost all 
who had dealings with him, except the de- 
fendant, to be "hard up," or impecunious. 
The defendant had no right to wilfully close 
his eyes to facts, the existence of which he 
could have ascertained by the slightest effort. 

I think that all the circumstances of the 
case, taken together, lead irresistibly to the 
conclusion that at the time this defendant 
received his mortgage, he not only had rea- 
sonable cause for believing, but was morally 
cei-tain, that the debtor was insolvent. 

If so, it follows that he knew, or is charged ' 
with the knowledge that he had no right to 
give a preference to any of his creditors, and 
that in doing so he committed a fraud upon 
the act [of 1S67 (14 Stat 517)]. Of course, 
it is not meant that either of these parties- 
was guilty of any moral delinquency. They 
no doubt considered it fair and just that the ' 
debtor should redeem the promise made when 
he obtained his advances, to give security if 
required. But if the law forbade his fulfil- 
ment of that promise, and if in doing so he 
has given a preference, the transaction is in 
fraud of the act, and must be annulled. 
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It is not necessai-y that the creditor should 
know that the law prohibited him from ac- 
cepting the preference, for, otherwise, ig- 
norance of the laws could always be set up 
as a defence of the transaction. It is enough 
if the creditor knows such facts and circum- 
stances as bring the act within the prohibi- 
tion of the law, and make it a fraud in legal 
contemplation. 

If I am right in these views, the security 
given in this case can only be sustained by 
virtue of the previous promise of the bank- 
rupt to execute it. Whatever may be the 
law in England, it is settled in this country 
that a general promise, made at the time the 
debt is contracted, to give security if re- 
quired, cannot be executed after the debtor 
has become insolvent. Bank of Leavenworth 
V. Hunt, li Wall. [78 U. S.] 394; Graham v. 
Stark [Case No. 5,676] ; Ex parte Ames [Id. 
323]; In re Jackson Manuf'g Co. [Id. 7,153]. 

And this is for the obvious reason that such 
a promise is merely a promise to give a pref- 
erence if a preference should be called for. 
In Ex parte Ames Mr. J. Lowell seems to 
have inclined to the opinion that "a specific 
and definite security, unconditionally stipu- 
lated for in writing, may be given after a 
lapse of time and a change of circumstances." 
In Re Jackson Manuf'g Co. [supra], it is sug- 
gested that perhaps the security given on the 
faith of a contemporaneous oral promise to 
give a definite securily might be sustained, 
on the ground that the money advanced was 
so far a part performa!nce of the contract as 
to entitle the creditor to a specific perform- 
ance. 

But the decisions in England and America 
are nearly uniform, that payment of the pur- 
chase money is not of itself sufficient to take 
an oral promise to convey land out of the 
statute of fraud. Admission into possession, 
expenditure of money in meliorations of the 
estate, payment of increased rent, or the like, 
have always been required. 

"I take it," observes Lord Redesdale, "that 
nothing is to be considered as part perform- 
ance that does not put the party hito a situa- 
tion that it is fraud upon him unless the agree- 
ment is performed. For instance: if, upon a 
parol agreement, a man is admitted into pos- 
session, he is made a trespasser if there be 
no agreement. * « * Payment of money 
is not part performance, for it may be re- 
'paid, and then the parties will be just as they 
were before, especially if repaid with interest. 
It does not put a man who has parted with 
his money into the situation of a man against 
whom an action may be brought; for, in the 
case of Foxcraft v. Lyster [unreported], 
which first led the way, if the party could 
not have produced in evidence the parol 
agreement, he might have been liable in 
damages to an immense extent," Olinan v. 
Cooke, 1 Schoales & L. 41. 

The learned editors of Leading Cases in 
Equity observe, in their note to Lester v. 
Foxcroft (1 Lead. Cas. Eq. pt. 2, p. 1054): 



"It is fully settled at the present time that 
payment of the purchase-money is not, of 
itself, sufficient to withdraw a parol agree- 
ment from the operation of the statute, be- 
cause the money may be recovered back at 
law." And for this numerous authorities are 
cited. 

If this be the law, it results that the oral 
promise made by the bankrupt, to give a 
mortgage on the distillery, created no eqtii- 
table charge or lien upon it, and the contract 
was not one which a court of law or equity 
would enforce in invitum. The creditor, 
therefore, had, by reason of that promise, no 
legal or equitable right to insist upon a pref- 
erence over other creditoi's. If he has chos- 
en to postpone his demand that the promise 
should be executed until the bankrupt was in 
a situation where the law forbade him to 
fulfil it, he must accept the consequences of 
his own indulgence or neglect. Let a decree 
be entered accordingly. 



Case Wo. 8,436. 

LLOYD V. TURNER. 

[5 Sawy. 463-] i 

District Court, D. California. April 28, 1879. 

Bankruptct — Claim Pcrchased to be Used as 
A Set-Ofp. 

A claim against the bankrupt purchased before 
the filing of the petition, but with full knowledge 
of the insolvency, and with intent to use the claim 
as a set-off, is available for that purpose to the 
purchaser in a case of voluntary fiankruptcy. 

[Cited in Mattocks v. Lovering, 3 Fed. 214.] 

[This was a suit by John Lloyd, assignee, 
against Polly Turner]. 

Du Bruts & Dickinson, for plaintiff. 
Geo. W. Tyler, for defendant. 

HOFFMAN, District Judge. The princi- 
pal question in this ease is whether a claim 
against the bankrupt, purchased before the 
filing of the petition, but with full notice of 
the insolvent condition of the bankrupt, and 
with intent to use the claim as a set-off, 'S 
available for that purpose to the purchaser. 
This question was carefully considered by 
this court in the case of City Bank of Sav- 
ings, Loan & Discount [Case No. 2,742], and 
resolved in the affirmative. An opposite con- 
elusion was reached in Hitchcock v. RoUo 
[Id. 6,535]. The question underwent an 
elaborate re-examination in Hovey v. Home 
Ins. Co. [Id. 6,743], in which the learned 
judge arrived at the same conclusion as that 
reached by this court. The subject seems to 
have attracted the attention of congress, and 
in 1874 [18 Stat. 178] an amendment was 
adopted intended to remedy the evils sug- 
gested by the decisions in The City Bank 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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of Savings, Loan & Discount and Hovey v. t 
Home Ins. Co., Blum. Bankr. p. 283. That 
amendment provides that in cases of com- 
pulsoiy bankx'uptcy no offset shall be allowed 
of a claim purchased or transferred after the 
act of hankrujwtcy in respect of which the 
adjudication shall be made, and with a view 
of making such set-off. In voluntary cases 
the original language of the act has been 
suffered to stand, and the set-ofC is prohibited 
only when purchased or transferred after 
the filing of the petition. 

I recognize the force of the argument made 
by the learned judge in Hitchcock v. RoUo 
[supra], but I cannot admit it to be sufficient 
to countervail the suggestions contained in 
In re City Bank of Savings, Loan & Dis- 
count [supra], and in the elaborate opinion 
delivered in Hovey v. Howe Ins. Co. [su- 
pra]. The latter derives much support from 
the case of Sawyer v. Hoag, 17 Wall. [84 
U. S.] 610. Independently, however, of these 
authorities, I must consider the amend- 
ment above cited as an implied legislative 
adoption of the construction given to the 
act in the two cases I have mentioned. The 
amendment, Mr. Blumenstiel observes, was 
adopted in view of those decisions, and the 
careful restriction of its terms to compul- 
sory cases and ta cases where the offset 
has been acquired after the commission of 
the very act of bankruptcy on which the ad- 
judication is based, seems to indicate quite 
clearly that congress intended to leave the 
law with regard to voluntary cases to be ad- 
ministered according to the construction giv- 
en to it in the cases referred to. The ob- 
jection to the allowance of the set-off must, 
therefore, be disallowed. 

It is also objected that the claim is for un- 
liquidated damages which have not been as- 
sessed under the direction of the court. But 
the debt is a provable debt, and therefore 
available as a set-off. If the damages have 
not been assessed, an application to the court 
for the purpose can be made, although I can 
see no objection to taking that proceeding in 
this suit— to which the assignee is a party, 
and in which he will have ample opportunity 
to reduce the claim for damages to its just 
pi-oportions. 



LLOYD (UNITED STATES v.), 
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Case No. 8,437. 

LLOYD V. YOST. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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Case Wo. 8,438. 

LOOK V. PENNSYLVANIA R. CO. et al. 

[1 N. Y. Law J. 227-] 

Circuit Court,' D. New Jersey. July 23, 1878. 

Pkactice. 

1. A complainant cannot acquiesce in the tak- 
ing of testimony, and afterwards object to it 
for want of notice. 

2. Semble. Where a defendant gives notice 
of aprior use of the invention by a specified per- 
son, he is not obliged to call the person indicated, 
but may prove the fact by some one else. 

This was an application to the court by the 
complainant to strike from the record the tes- 
timony of certain witnesses, upon the 
grounds, substantially, that no proper foun- 
dation has been laid in the answer for their 
examination, under the provisions of section 
4920 of the Revised Statutes of the United 
States. That section provides, amongst othei* 
things, that where the answer sets up the 
previous invention, knowledge or use of the 
thing patented, the defendants shall state the 
names and residences of the persons alleged 
to have invented or to have had the prior 
knowledge of the thing patented, and where 
and by whom it had been used. The defend- 
ants in their answer allege that the complain- 
ant was not the original and first inventor of 
the thing claimed as new in his letters pat- 
ent; that, anterior to his supposed invention, 
the same was used in various places, and 
was known to and used by divers persons 
in the United States, and, among others, cer- 
tain parties named. 

Before McKENNAN, Cii'cuit Judge, and 
NIXON, District Judge. 

NIXON, District Judge (after reviewing the 
facts). 1. The motion comes too late as to 
Dripps & Wood. They were examined with- 
out objection, and it does not appear from 
the record that the complainant raised any 
question as to their competency until after- 
the close of their examination. It is well set- 
tled, as a matter of practice, that complain- 
ant cannot acquiesce in the taking of testi- 
mony under such circumstances, and after- 
wards object to it for want of notice. The 
law does not allow such experiments to be 
made. See the opinion of this court in Roo- 
mer V. Simons [Case No. 11,997], and the sub- 
sequent affirmation of the case by the su- 
preme court in 95 U. S. 214. 

2. Nor does the objection apply to the evi- 
dence of Buzby. His name is given in the 
answer, and he is described as a resident of 
Bordentown, N, J. I think that this is suffi- 
ciently definite where the witness resides in 
a small place like Bordentown. Slight in- 
quiry would find him if he was there. A 
different rule would probably have been ap- 
plied to a large city like Philadelphia, if the 
complainant had not waived the objection by 
allowing the examination of Mr. Dripps. 

3. I have had more difficulty in allowing 
to stand the testimony of the other witnesses, 
whose names were not disclosed in the an- 
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swer. The defendants do not claim tliat it 
should he received as evidence of their own 
knowledge, or prior use of the invention, but 
simply as proof of the alleged prior use by 
the Camden and Amboy Railroad. With this 
restriction of its scope, it is perhaps compe- 
tent. The weight of authority seems to be 
that where a defendant gives notice of a 
prior use of the invention, by a specified per- 
son, he is not obliged to call the person in- 
dicated, but may prove the fact by some one 
else. 
The motion to strike out is refused. 



Case N"o. 8,439. 

In re LOCKE. 
XI Lowell. 293; 1 2 N. B. B. 382 (Quarto, 123).] 
District Court, D. Massachusetts. Dec, 1868. 
IBANKituPTCY — Illegal Preference — Not Cos- 

TBMPLATING BaXKRUPTO Y — U ISCH A RG E— TbATI- 
ER XO LOXGER IX BUSIXESS. 

1. It seems, that under the bankrupt act [of 
1867 {14 Stat. 517)] an insolvent debtor may 
make an illegal preference though he does not 
■contemplate bankruptcy. The question is of in- 
tent to give one creditor an advantage over the 
others. This is a question of fact which is not 
■conclusively decided by showing a known insol- 
vency, tiiough it may be inferred from such in- 
solvency in the absence of controlling evidence. 

[Cited in Re Silverman, Case No. 12,855; 
Baldwin v. Wilder, Id. 806; Re Seeley, Id. 
12.628.] 

2. A fraudulent preference which will prevent 
-a. discharge of the bankrupt, under section 29, is 
defined in that section and in section 35, without 
j-eference to section 39. 

[Cited in Re Warner, Case No. 17.177; Re 
Perry, Id. 10,999; Re Pierson, Id. 11,153; 
Re Carrier, 47 Fed. 444.] 

3. One who had ceased to be a trader and had 
•disposed of all his property many years before the 
bankrupt act was passed, but had not settled all 
his trade debts, and was living on his salary as a 
-clerk, paid his rent and some other necessary ex- 
penses monthly, without intending to become 
"bankrupt; held, that such payments were not 
fraudulent preferences within section 29, of 
which his trade creditors could take advantage sn 
•opposing his discharge, though made within four 
months before bankruptcy, and when the debtor 
knew he was insolvent. 

[Cited in Re Burfress, Case No. 2,153; Re 
Wolfskin, Id. 17,930; Re Boynton, 10 Fed. 
279.] 

[The bankrupt [WorthingtonS' Locke,] has 
Tieeu fully examined, and his examination, 
which is not impeached or contradicted, tends 
to show that he was extensively engaged in 
trade, in several cities of the United States, 
down to the year 1856, when his business 
was concentrated at Portland, in Maine; and 
that in December, 1857, he failed. He settled 
^Yith many of his creditors on such terms 
£Ls he could offer and they could accept; but 
with some of them he made no settlement, 
for reasons not disclosed nor pertinent here. 
Since his failure he has from time to time 
earned money by service in the army and as 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



a clerk, and has supported his family and 
made occasional payments on his old debts. 
No imputation is made upon his fairness, or 
that he has accumulated any propeity that 
he now holds concealed, or that he has com- 
mitted any fraud in fact. T\yo of his creditors 
liaA'e proved their debts, and they oppose his 
discharge on the ground that he has made 
illegal preferences. One of these illegal pref- 
erences turns out to have been made before 
• the passage of the bankrupt act; the other 
two are payments made from time to time, 
during four months before the filing of the 
petition, for rent, and for groceries furnished 
the bankrupt's family. The petitioner ad- 
mits that he was insolvent when he made 
these payments and for ten years before, and 
knew it; but testifies, if the evidence is ad- 
missible, that he had no intention to prefer 
the pei"sons to whom he made the payments, 
nor any contemplation of bankruptcy, when 
he made tliem. The case has been fully 
argued. On the part of the objecting credit- 
ors it is insisted that when a person subject 
to the bankrupt law is insolvent, and knows 
it, and pays one creditor in full, he neces- 
sarily prefers that creditor, and must be con- 
clusively presumed to have intended the 
neeessaiy consequences of his act, and that 
no evidence of actual intent can be admitted 
to control this inference. On the other side 
the contention is that the question of pref- 
erence is one of fact, and is open to proof, 
like any other fact, including, of course, in- 
ferences from the acts and situation of the 
debtor.] 2 

J. D. Ball, for creditors. 
J. S. Abbott, for bankrupt. 

LOWELL, Disti-ict Judge (after statmg the 
facts as above). In its origin the doctrine of 
preference is a creation of the courts. The 
word is not found in the English statutes; 
but the courts soon discovered that many 
acts, legitimate at common law, would tend 
to defeat the equal and proper operation of the 
bankrupt laws, and declared such acts to be 
fi-auds on the statute. Thus the convej'ance of 
the whole of a trader's property with a view 
to the payment or security of past debts, has 
always been held a fraud on the act, al- 
though there may have been no wrong intend- 
ed. I had occasion to' examine these decisions 
on a former occasion, and to show that they 
rest in principle on the doctrine of preference. 
The English courts hold that such a convey- 
ance is conclusive evidence of insolvency, and 
ipso facto a fraud on the law. But they have 
taken an entirely different view of assign- 
ments of only a part of the propeity, and es- 
pecially of payments made by a trader in the 
coui-se of his business, or on suit brought, or 
even on demand made by the creditor; and 
the rule in those cases is, that a payment to 
be an act of bankruptcy must be voluntary, 
that is, without pressure or demand, and in 



2 [From 2 N. B. R. 382 (Quarto. 123).] 
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contemplation of bankruptcy; for they will 
not admit any inference of an intent to give 
an advantage to a creditor who is merely 
pursuing his own rights; nor that a debtor 
who really hopes to keep up his business, and 
goes on paying in that hope, can fairly be 
said to intend to prefer one, when he really 
intends to pay all. It is a question for the 
jury in each case whether the payment was 
made without a demand, and with the pro- 
hibited intent (Fidgeon v. Sharpe, 5 Taunt. 
541; Morgan v. Brundrett, 5 Bam. & Adol. 
289) ; though the court or jury may infer the 
intent from the insolvency of the trader (Ex 
parte Simpson, De Gex, 9). 

Under the bankmpt act of 1841, the pref- 
erences declared void by the second section 
were such as were made by one who at the 
time contemplated becoming a bankrupt un- 
■der the act. Buckingham v. McLean, 13 
How. [54 U. S.] 150. 

In our existing bankrupt law preferences 
are spoken of in three different sections, viz., 
29, 35, and 39. The first-named section treats 
of tlie debtor's discharge, and what fraud or 
misconduct shaU prevent or avoid it; the sec- 
ond, of frauds which the assignee may avoid; 
and the third, of acts of bankniptcy for which 
a warrant may issue on the petition of credit- 
■crs. 

It is argued th£tt under section 39 neither 
•contemplation of becoming a bankrupt under 
the act nor a voluntary payment need be 
shown to create a preference which shall be 
an act of bankruptcy, and that section 29 
avoids a discharge for every thing which by 
section 39 is an act of bankruptcy. On the 
first point, I agree with the argument. The 
later statutes of Massachusetts, which our 
law appears to have followed very closely 
in this particular, have been construed to 
mean that the payment or conveyance need 
not be made in contemplation of becoming 
an insolvent under the act. Ex parte Jor- 
dan, 9 aietc. [Mass.] 292; Holbrook v. Jack- 
son, i Cush. 136; Williams v. Coggeshall, 8 
•Cush..377. And such is the true construction 
of the bankrupt act; for without it, the ref- 
■erence to insolvency as well as banki-uptcy 
in sections thirty-five and thirty-nine would 
Tie without meaning. If, then, a debtor is 
insolvent, and knows himself to be so, and 
pays one creditor in full with intent to give 
Iiim an advantage over the body of creditors, 
that is an act of bankruptcy. Nor does pres- 
sure by the creditor relieve the act of its 
■character as a preference. The statute is 
silent on this; and in point of fact, such a 
proceeding has a no less injurious effect on the 
■other creditors that it may have been solicited 
by the particular creditor; and so I have 
'Often i-uled. See Denny v. Dana, 2 Cush. 
160, But on the other hand, I am not pre- 
pared to say that the mere payment of a 
debt by a debtor who is insolvent and knows 
it, is always and necessarily an act of bank- 
TUptcy. Upon this point I give no opinion. 
'Such a rule is open to the same objection 



with the one just considered, namely, that it 
substitutes an inflexible rule of law for an 
inference which is properly one of fact. That 
every person must be presmned to contem- 
plate the necessary consequences of .his act 
is true; but when we come to consequences 
that are only more or less probable, it is fit 
that the jury should say whether they were 
in the mind of the party or not. No doubt 
in the absence of controlling evidence they 
may decide by the act itself; but the intent 
to prefer must include, I think, the intent, 
or at least the fear, of stopping payment, 
which idea is not necessarily included in in- 
solvency. Besides I am much inclined to 
think that section 29 does not, in this re- 
spect, adopt the provisions of section 39. 
The latter section is remedial, and should be 
construed broadly in favor of creditors; be- 
cause its scope and purpose are to oblige 
insolvent traders to take advantage of the 
act, and thus to ensure an equal distribution 
of their estate under its carefully framed 
provisions. Accordingly, we find that many 
acts, which are innocent in themselves, are 
made grounds for a petition in invitum. Such 
are, lying in prison for seven days, allowing 
commercial paper to be dishonored, &c. All 
of these may, without impropriety, be called 
frauds on the bankrupt act. But section 
twenty-nine is intended for the benefit of 
honest and careful traders. It sternly pro- 
hibits both fraud and negligence. Not keep- 
ing proper books of account, wasting money 
by gaming, not keeping the estate for the 
assignee after the petition has been filed, and 
many other acts of omission and commi.^- 
sion are grounds for withholding the certifi- 
cate, though several of them are not acts of 
bankruptcy. But in dealing with preferences 
its language is peculiar.- It fii-st enacts that 
the discharge shall be refused if the debtor 
has given any fraudulent preference contrary 
to the provisions of the act; it then, in the 
same sentence defines a preference thus: "Or, 
if he has, in contemplation of becoming a 
bankrupt, made any pledge, payment, &c., 
for the purpose of preferring any creditor," 
«S:C. And finally, if he has been guilty of any 
fraud whatever conti'ary to the true intent of 
this act. Considering the intent of this sec- 
tion to repress fraud and negligence, and the 
full description of the various acts which may 
be relied on in bar of the certificate, I am 
not prepared to say that the general words 
refer to the merely technical frauds created 
hy^ the thirty-ninth section. They iflay, no 
doubt, include all frauds in fact, whether 
specifically defined in any part of the starute 
or not, but hardly mere acts of bankruptcy 
as such. 

I am further of opinion that the payments 
which this debtor made ar-e not within any 
true definition of a fraudulent preference, li 
is very rarely that the payment of rent, 3 or 



3 I have ruled this in several cases. — Judge 
Lowell. 
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of a butcher's or grocer's bill, in the ordinary 
coui-se of dealing, can be a preference, be- 
cause the consideration is a continuing one. 
If the tenant does not pay his rent, he is 
ejected, and the main consideration is the for- 
beamnce; and so of the other like bills, 
though in a less degree. We have seen that 
a debtor cannot be said to intend a prefer- 
ence, unless he expects or fears either to 
stop payment or to become bankrupt. The 
evidence shows that this defendant did not 
contemplate bankniptcy. He had, indeed, 
years before stopped payment, and ceased to 
be a trader, and had disposed of his trade 
capital by what may or may not have been 
preference by the law of his domicile. But 
he had accumulated no new estate, and the 
payments which axe now objected to wei'e for 
his current expenses, and made out of his 
current earnings, though they were made 
monthly and not day by day. If these were 
technical preferences under section 39, which 
I doubt in the case of one not a trader, and 
not paying one trade creditor before anothex*, 
yet I cannot believe they were fraudulent 
preferences within section 29, which should 
bar his discharge. Discharge granted. 
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Case K"o. 8,440. 

LOCKE V. CANNON. 

[2 Craneh, C- C. 186.] i 

Circuit Court, District of Columbia. Nov. Term, 
1819. 

Bail in Civil Case — Right to Appear without 
Bail— Plea to Jkuisdictios. 

Upon a common-law attachment under the Vir- 
ginia statute of 26th December, 1792 (section 6), 
the court may, in its discretion, suffer the princi- 
pal defendant to appear without bail, and with- 
out discharging the attached effects, at the first 
term after the return of the attachment, to plead 
to the jurisdiction. 

This was a common-law attachment 
against an absconding debtor, issued by a 
justice of the peace, under the act of Vir- 
ginia of 26th of December, 1792 (page 116, 
sections 6-8). A vessel belonging to the de- 
fendant and one Primus Woodland was at- 
tached, and judgment entered at this term, 
which was the first term after the .attach- 
ment. 

Mr. Mason, for defendant, offered to ap- 
pear without bail, for the purpose of plead' 
ing that the defendant was never an inhabit- 
ant of the District of Columbia, and there- 
fore could not be an absconding debtor, and 
the justice had no jurisdiction to issue the 
attachment. 

Mr. Swann, for plaintiff, contended that the 
defendant could not appear without bail. 

Mr. Mason, in reply. If bail be given, the 

1 [Reported by Hon. William Craneh, Chief 
Juds^-J 



defendant can only plead to the debt; not 
to the jurisdiction. 

THE COURT (MORSELL, Circuit Judge, 
absent) set aside the judgment, and permit- 
ted Mr. Mason to appear for defendant with- 
out bail, and without discharging the at- 
tached effects; and to plead to the jurisdic- 
tion as suggested- 
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LOCKE V. POSTMASTER GENERAL. 
[3 Mason, 446.] i 

Circuit Court, D. Massachusetts. Oct. Term, • 

1824. 

Official Bond — Sobett — Release— Postmaster. 

The neglect of the postmaster-general to sue 
for balances due by postmasters within the time 
prescribed by law. although he thereby is render- 
ed personally chargeable with such balances, is 
not a discharge of the postmasters on their sure- 
ties upon their official bonds. Nor is an order 
from the postoffice department, directing a post- 
master to' retain the balances due until drawn 
for by the general postoffice. 
[Cited in United States v. De Visser. 10 Fed- 

648; Hagood v. Blythe, 37 Fed. 250.] 
[Cited in Read v. Cutis, 7 Me. 193; Mayor, 

etc., of Newark v. Stout (N. J. Sup.) 18 Atl. 

9-^; Watertown Fire Ins. Co. v, Simmons, 

131 Iilass. 86.] 

Debt, upon an official bond given on the 
23d of December, 1811, by John Walker, Jr. 
(who was appointed postmaster at Burling- 
ton, Massachusetts,) and by one John Walk- 
er and the defendant, Joseph Locke, as his 
sureties, to the postmaster-general, condi- 
tioned for the faithful performance of the 
duties of his office by Walker, as postmaster 
at Burlington. Plea of general performance. 
Replication, the neglect of Walker to pay 
over the sum of $181.08, for which he was 
indebted as postmaster. Rejoinder, that the 
postmaster-general, on the 14th of December, 
1812, gave a written order to Walker, to de- 
tain the balances due until drawn for by the 
general postoffice, which order remained un- 
countermanded until the dismissal of Walker 
from office, and that thereby Walker was 
prevented from paying over the balances, 
which subsequently became due every quar- 
ter; and that the postmaster-general neg- 
lected to sue for the same balances with sis 
months after the expiration of each quartei*. 
To this rejoinder there was a demurrer, audi 
joinder in demurrer. 

Mr. Shaw, for defendant, contended, 1. That 
the giving of time to the principal by the 
written order of 1812 was a discharge of the 
surety; 2. That the omission of the post- 
master-general to sue for the subsequent 
balances within six months after they be- 
came due, according to the 29th section of 
the postoffice act of 1810, c. 54 [2 Story, Laws, 

1 [Reported by William P. Mason, Esq.] 
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1165; 2 Stat 602, c. 37], was such laches as 
■worked an extinguishment of the right of 
action. He further contended, that the bond 
was not to be considered as a public bond 
due to the government, but a private bond 
to the postmaster-general, and so lilie a bond 
given to any other individual. And he cited 
Ludlow V. Simond, 2 Gaines, Cas.'l; People 
v. Jansen, 7 Johns. 332; Samuell v. Howarth, 
3 Mer. 272; Hunt v. U. S. [Case No. 6,900]; 
Holt, N. P. 84; 2 Brown, Ch. oSl; 4 Yes. S33; 
Bean v. Parker, 17 Mass. 591; Oro. Eliz. 396. 
Mr. Blake, for the United States, ai-gued e 
contra on all the points, and cited U. S. v. 
Kirkpatrick, 9 Wheat. [22 U. S.] 720, 733; 
Bavey v. Prendei'grass, 5 Barn. & Aid. 187. 

STORY, Circuit Justice. The pleadings in 
this case are very loose' and inartificial, and 
must be pronounced insufficient for a judg- 
ment, if objected to. But the parties have 
expressly waved all exceptions on this head, 
and desire, that the case should be decided 
upon its merits. The case, then, which is 
meant to be presented for the consideration 
of the court, is as follows: The action Is 
brought upon a bond given by John WaJker, 
Jr. and the defendant as hfs surety, for the 
official good conduct of Walker as postmas- 
ter at Burlington. The condition Is in sub- 
stance (after reciting the appointment), that 
Walker "shall weU and faithfully, once in 
three months, and of tener if thereto required, 
render accounts of his receipts and expend- 
itures, as postmaster, to the general post- 
office, in the manner and form prescribed by 
the postmaster-general in his several instruc- 
tions to postmasters, and shall pay all 
monies, that shall come to his hands for the 
postages of whatever is by law chargeable 
with postage, to the postmaster-general of 
the United States for the time being, de- 
•ducting only commission, &c., and shad 
faithfully do and perform, as agent for the 
general postoffice, all such acts and things, 
as may be required of him by the postmas- 
ter-general, and account for all moneys, bills, 
"bonds, notes, receipts, and other vouchers, 
which he, as agent as aforesaid, shall re- 
-eeive for the use and benefit of the said 
general postoffice." By the replication it ap- 
pears, that a balance of $181.08 is due to the 
general postoffice by Walker; and this fact 
is not denied. But the rejoinder states as a 
defence, first, a written order of the post- 
master-general, of the 14th of December, 
1812, requesting Walker "to retain in his 
hands the balances arising on his postoffice 
accounts until drawn for" from the general 
postoffice, which order was in full force until 
Walker's dismissal from office, whereby he 
was prevented from paying over the quar- 
terly balances until his dismissal; and, sec- 
ondly, the omissioji of the postmaster-gen- 
eral, notwithstanding these balances were 
unpaid, to sue for the same within the six 
months prescribed by law. 

I have said that the defendant, Locke, is a 
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surety; but he is not so described in the 
bond. It is, however, an irresistible infer- 
ence from the recital and tenor of the con- 
dition, since he is bound, not for his own 
acts, but for those of a third person. The 
questions then raised at the bar are, first, 
whether Locke, as a surety, is discharged 
by the order of 1812, directing Walker to re- 
tain the balances until drawn for; second- 
ly, whether the omission of the postmaster- 
general to sue for the same balances within 
the six months prescribed by law, is a bar 
to the action. 

At the argument it was suggested, that the 
present bond was not a public, but a private 
obligation, given for the indemnity of the 
postmaster-general, and that, therefore, it 
ought to have the same construction as any 
other contract between private persons, and 
to be affected by the common doctrine of 
laches. It appears to me, however, that the 
postmaster-general is a public officer, super- 
intending a great department of the govern- 
ment, and all the postmasters appointed un- 
der- him are public officers of the government. 
Their appointment is regulated, and their 
duties are prescribed by general laws, and 
their official misdemeanours are visited with 
heavy punishments. There is not a single 
clause of the postoffice acts, which does not 
contemplate them as public agents, and not 
as mere private servants of the postmaster- 
general. It is true, that there is no provi- 
sion in the existing laws, which requires 
them to give, or the postmaster-general to 
demand, official bonds for their good conduct. 
But the practice is believed to be coeval with 
the earliest institution of the office, and a 
clause in the 29th section of the postoffice 
act of 1810 (chapter 54) manifestly contem- 
plates all such obligations as public con- 
tracts for the sole use and benefit of the gov- 
ernment That clause provides, "that all 
suits, which shall be hereafter commenced 
for the recovery of debts or balances due to 
the general postoffice, whether they appear 
by bond pr obligations in the name of the 
existing or any preceding postmaster-gen- 
eral, or otherwise, shall be instituted in the 
name of 'The Postmaster-General of the 
United States.' " There cannot be a doubt, 
that all the monies recovered on these offi- 
cial bonds belong to the government, and are 
not the private property of the Incumbent 
in the office of postmaster-general at the 
time, when they are taken. In truth, the 
whole structure of the laws proceeds upon 
the notion, that the postmaster-general is but 
an agent for the United States, as to all offi- 
cial acts and conti-acts; and the very fact, 
that the suit may be in his official name, 
without any personal designation, demon- 
strates the sense of the legislature in the 
fullest manner. Such, as far as I know, has 
been the uniform and unquestioned construc- 
tion of the laws on this subject. I consider 
it therefore, clear, that this is a public bond 
for the benefit of the United States, and 
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taken ex officio upon this known interpreta- 
tion of its obligatory force. The case is then 
to be considered precisely in the same man- 
ner, as if the government were directly a 
party to the suit, instead of their official 
agent. 

That there has been a breach of the condi- 
tion of the present bond cannot well admit of 
dispute. The terms of the condition are gen- 
eral, that Walker "shall pay all moneys, that 
shall come to his hands for the postages, &c. 
to the postmaster-general of the United States 
for the time being," and the pleadings admit 
an unpaid balance, for the recovery of which 
the suit is brought. "Wliy should not the plain- 
tiff have judgment for this amount? 

It is said, that the order of 1813 is a conti-act 
giving time for payment to the debtor, in- 
jurious to the surety, and against the express 
injunctions of law. The postoffice act of 1810, 
in the fii'st section, directs, that the postmas- 
ter-general "shall obtain from the postmastei-s 
their accounts and vouchers for their receipts 
and expenditures once in three months or 
oftener, with the balances thereon arising in 
favour of the general postoffice." Comparing 
this with the provisions of the 29th section, on 
which I shall hereafter have occasion more 
particularly to comment, the fair inference 
cei-tainly is, that the postmastei'-general is to 
require quarterly payments of all balances due 
to his depailment, and the omission to do it 
is a plain departure from duty. But these 
sections constitute no part of the obligation of 
the present bond. They are public regulations, 
directory to the postmaster-general; for the ful- 
filment of which he may be justly held respon- 
sible; but they form no condition in the contract 
with the postmasters or their sureties. The 
latter, in entei-ing into any bond, may rely on 
the provisions of the law, and the fidelity of 
the officers of the government in the regular- 
discharge of their duties; but unless there is a 
special contract for such fidelity, forming a 
part of then' bond, as a condition of its obliga- 
tion, they are presumed to confide in their 
own vigilance, and the interest of the govern- 
ment in enforcing a punctual accounting by 
the postmasters. 

But is the order of 1813, in any just sense, 
a contract giving time to the postmaster? It 
merely authorizes him to retain the balances 
until drawn for. It does not stipulate, that 
he shaU retain them for any pai'ticular period. 
They may be drawn for the next hour, the 
next day, or the next week. The postmaster 
has no right granted to him to retaia them a 
moment, except as a mere depositary. The rea- 
son for such an order must be obvious. In the 
numerous small postoffices scattered through 
the country, the quarterly balances must al- 
ways be very small, and often in such unequal 
sums for transmission by the mail to the gen- 
eral postoffice, that the inconvenience, as well 
as the risk, of transmission would be very 
gi-eat to the pai'ties. An order, that should 
authorize the postmasters to retain such small 
balances during the pleasure of the depart- 



ment, so far from being injm-ious to the sure- 
ties, might sometimes save them from serious- 
losses. At all events, where there Is no con- 
tract for a specific delay, but a mere discretion- 
ary forbearance to enforce the law, the case 
does not, in the most favourable view, come 
up to the doctrine of those adjudications,, 
which have been cited at the bar. 

What is that doctrine? Not that a mere de- 
lay to require a performance of the contract, 
at the time stipulated is a discharge of the 
sm-ety; but that a contract, postponing pay- 
ment untU a future day," and creating obliga- 
tions inconsistent with the original contract, 
is a discharge of the surety. In Skip v. Huey, 
3 Atk. 91, the obligee cancelled the bond, and 
took notes payable at future days in payment, 
and afterwards, these being unpaid, brought 
his suit to set up the bond in equity against 
the surety. Lord Hardwicke very properly 
refused the application; and the remedy at 
law was gone against the surety. In Nisbet 
V. Smith, 2 Brown, Ch. 579, the obligee, with- 
out communication with liie surety, took a 
warrant of attorney to confess judgment from 
the principal with an agreement, that no ex- 
ecution should issue for the debt for thi-ee 
years; and Ijord Thm'low held the surety dis- 
charged. In Eees v. Berrington, 2 "^''es. Jr. 
540, the obligee took notes for the debt from 
the principal payable at a future day. Lord 
Loughborough said: "The form of the securi- 
ty forces these cases into equity; but take it 
out of that form, and suppose in this instance, 
that the plaintiff was surety by a proper bond 
at law, as surety, what is the consequence? 
Where a man is surety at law for the debt of 
another, payable at a given day, if the obligee 
defeats the condition of the bond, he dischar- 
ges the security." And he accordinglj'^ held 
the security discharged. Law v. East India 
Co., 4 Ves. 824, recognizes the same princi- 
ples. Lord Eldon, in Boidtbee v. Stubbs, 1& 
Ves. 20, acted upon them, and in Samuell v. 
Howarth, 3 Mer. 272, he assumed them to be 
imdeniable. It is observable, however, that 
these were all cases in equity, where there was 
an express contract for delay, and not a mere 
forbearance during pleasure, after the debt 
was due. The ground perpetually alluded to 
by the court is, that the obligee had disabled 
himself from calling in the intermediate time 
upon the principal, and thus had changed the 
legal predicament of the surety. But in none 
of these cases was any doctrine bi-oached, that 
if the obligee had said to the principal, "Re- 
tain the money imtil I call for it, or draw for 
it," that would have been a discharge of the 
surety. What difference is there in point of 
law between an express declaration to retain 
the money, until called for, and an implica- 
tion to the same effect, deducible from the for- 
bearance to demand payment? I adhei-e to 
the doctrine, which was. stated in Hunt v. 
U. S. [Case No. 6,900], and which I am glad 
to find supported by the authority of Mr. 
Chancellor Kent (King v. Baldwin, 2 Johns. 
Ch. 554. See, also, Ludlow v. Simond, 2 
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Caines, Cas. 1), that mere delay without fraud, 
or a contract for a specific forbearance, is not 
a discbarge of the surety. It is not a dis- 
charge even in equity; a fortiori, it is not at 
law. 

ADd this leads me to say a few words as to 
the proposition asserted at the bar, that if 
the defence were now good in equity, it is 
equally good in law. I exceedingly doubt 
that Something to the effect fell from Lord 
Loughboi'ough in Reesv.Berrington; and Lord 
Bldon, at a late period, seems to have under- 
stood, that the courts of law, contrary to their 
former practice, now held, that the principles, 
which will discharge a surety in equity, .will 
operate to discharge him also at law. Sam- 
uell v. Howarth, 3 Mer. 272, 277. But it does 
not appear to me, that any such general and 
broad doctrine is sustained by the authorities. 
In respect to bills of exchange, guaranties, 
and other commercial contracts, not under 
seal, courts of law have been long in the habit 
of treating them as subject to a very enlarged 
equity, and affected by defences, which, in 
former times, would have driven the parties 
into a court of chancery. But sealed con- 
tracts have not as yet been adjudged to be 
liable to the same consideration. There are 
stubborn rules of the old law, which prohibit 
it In Trent Navigation Co. v- Harley, 10 
East, 34, Lord Ellenborough denied, that mere 
laches in the' obligee would discharge a sure- 
ty at law, however it might be in equity. In 
Moore v. Bowmaker, 6 Taunt 379, 2 "Marsh. 0. 
P. 81, the coiu't of common pleas held, that the 
giving time to the plaintiff in replevin was no 
discharge of the surety of the replevin bond. 
In the very late case of Davey v. Prender- 
grass, 5 Barn. & Aid. 187, the question came 
directly before the court of king's bench. It 
was debt on a bond conditioned for the pay- 
ment of money, and a special plea was put in, 
that the creditor had given time to the prin- 
cipal, and taken a warrant of attorney for 
payment of the debt by instalments. Upon 
demurrer, the court held the plea bad, upon the 
ground, that the obligation, created by a seal- 
ed instrument, could not be discharged except 
by an instrument of equal validity, and that 
therefore the parole agreement for time was 
not a discharge of the bond, either against 
principal or surety. The pr6per remedy was 
in equity. It appears to me, that this de- 
cision is well founded in law, and proceeds 
upon principles that cannot be shaken without 
danger of confounding the distinct jurisdic- 
tion and duties of courts of law and of equity. 
The case of Orme v. Young, Holt, N, P. Si, 
before Lord Chief Justice Gibbs, although 
earlier, does not in the slightest degree trench 
upon this doctrine. The only question in that 
case, which could properly come before the 
court, sitting at nisi prius, was, whether the 
Issue was proved; and there is not a syllable 
which dropped from the judge that establish- 
es the validity of such a plea at law. But I 
refer to the language of Lord Chief Justice 
Gibbs on that occasion, showing his under- 



standing of the rule in equity, as directly ap- 
plicable to the defence now under considera- 
tion. He says: 'If the creditor have given 
time to his debtor, the surety cannot sue him 
(i. e. the creditor in equity;) but the fact to 
be tried is, was time of payment given with- 
out the privity of the sm'eties? What is for- 
bearance and giving time? It is an engage- 
ment, which ties the hands of the creditor. 
It is not negatively refraining, not exacting 
the money at the time; but it is the act of 
the a*editor, depriving himself of the power 
of suing by something obligatory, which pre- 
vents the sm-ety from coming into a court of 
equity for relief; because the principal hav- 
ing tied his own hands, the surety cannot re- 
lease them." Now apply this test to the pres- 
ent case. Where is the contract disabling the 
postmaster-general for a moment from suing 
the debtor? Where is the incapacity of the 
sm-ety to come into equity, and demand to 
sue the debtor in the name of the postmaster- 
general? I am fully aware that in the case 
of People V. Jansen, 7 Johns. 332, the su- 
preme court of New York held, that the de- 
fence was good at law; but with the utmost 
deference for that learned court, I have never 
been able to reconcile that case to my own 
judgment, and its authority has been express- 
ly denied in the recent case of U. S. v. Kirk- 
patrick, 9 Wheat. [22 U. S.] 760, by the su- 
preme court of the United States. 

There is another point of view, in which this 
part of the defence may be presented, which 
ought not to be forgotten. It is, that as the 
postofiice act has expressly required quarterly 
payments to be made by all postmasters, any 
contract by the postmaster-general, which im- 
pugns this provision, is utterly void from its 
illegality. So that if such a contract had been 
made, it could not have been available to the 
party; and the right of action on the bond 
would not have been for a moment suspended. 
It requires no argument to show, that a void 
contract for delay is, in respect to the public, 
precisely the same in effect as if no contract 
had .been made. It appears to me, therefore, 
that the first gi-ound of defence, considered 
either at law or in equity, is unsustainable 
and must be abandoned. 

The other point, whether the neglect of the 
postmaster-general to .sue the debtor within 
the period presalbed by law is a discharge 
of the siirety, may be disposed of in a few 
words. The act of 1810 (section 29) provides: 
"That if any postmaster, or other person au- 
thorized to receive the postage of letters and 
packets shall neglect or refuse to render his 
accounts and pay over to the postmaster-gai- 
eral the balance by him due at the end of 
every three months, it shall be the duty of the 
postmaster-general to cause a suit to be com- 
menced against the person or persons so neg- 
lecting or refusing; and if the postmaster- 
general shall not cause such suit to be com- 
menced within six months from the end of 
every such three months, the balances due 
from every such delinquent shall be charged 
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to, and reeoTerable from, the postmaster-gen- 
eral." The dear inference from tliis provi- 
sion is, that until such default the postmaster- 
genei-al shall not he chargeable with such bal- 
ances; but they are to be deemed debts due 
to the public. His default does not change 
the nature of the debt, but gives a right to 
the government to charge him with a personal 
responsibility by way of penalty. But his per- 
sonal responsibility does not exonerate the 
principal or his sureties. If a recovery is had 
against them, it is for the benefit of the gov- 
ernment. Suppose the postmaster-general 
were insolvent, would the government be con- 
fined to a remedy against him? The act does 
not intend to discharge the principal or his 
sureties, either as against the government, or 
the postmaster-general, but mei-ely superin- 
duces a collateral personal liability by his 
neglect of duty. What, then, is the point on 
which the defence rests? It is, that the neg- 
lect of a public officer to require payment of a 
public debtor within the time prescribed by 
law discharges the sui-ety. No further an- 
swer need be given to this, than that the doc- 
trine has been expressly overruled by the su- 
preme court, in TJ. S. v. Kirkpatricfc [supra]. 
In that ease the comptroller of the treasmy 
was required by law to sue for aU quarterly 
balances due and unpaid by the collectors of 
internal taxes; and the court held, that the 
neglect to sue was no discharge of the sure- 
ties. 

Without going more at large into the sub- 
ject, my opinion is, that the defence is bad in 
substance, and if pleaded in the most regular 
manner, It could not avail the present de- 
fendant. The judgment must, therefore, be 
given in favour of the United States. Judg- 
ment accordingly. 
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LOOKE V. UNITED STATES. 

[2 Cliff. 574.] 1 

Circuit Court, D. Massachusetts. Sept. Term, 
1866. 

New Trial— Ambiguity op Charge— No Effort 
TO ExpLAis — Appeal — Refusal to Give Ix- 
STRfCTioN — Bill of Exceptions— When Ex- 
ceptions Takbx— Unlawfcl Impoktatioss — In- 
voices. 

1, Courts are not inclined to grant a new triiil 
merely on account of ambiguity in the charge to 
the jury, when it appears that the complaining 
party made no effort at the trial to have the point 
explained. 

IGited in Flanders v. Tweed, 16 Wall. (83 U. 
S.) 516; Congress & Empire Spring Co. v. 
Edgar, 99 U. S. 659.] 

2. When goods are purchased in a foreign coun- 
try, for importation into the United States, and in 
quantity sufficient to load several vessels, under 
the act of March 3, 1863 (12 Stat. 737), an in- 
voice executed in triplicate must be produced and 
exhibited to the American consul at or before each 
shipment, and where the imiwrtation is by rail, 
the same rule applies to each train of one or 
more cars laden with the dutiable goods. 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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3. Exceptions to the charge of the presiding 
judge, on the ground that the language employed 
was ambiguous, cannot be sustained when the 
complaining party had made no request at the 
time for a clearer statement of the views of the 
court, when tiie ambiguity was not of a character 
calculated to mislead the jury, and was under- 
stood by the appellate court. 

[Cited in Indianapolis & St. L. R. Co. v. Horst, 

93 U. S. 299.] 
[Cited in Sheff v. Huntington, 16 W. Va. 320.] 

4. Importers cannot commingle lawful and un- 
lawful importations in the same invoice, so that 
they cannot be distinguished, and be allowed to 
save any portion of the goods from forfeiture. 

5. Refusal by the court to grant instructions as 
prayed is not error, unless the instructions request- 
ed were themselves correct, and needful to enable 
the jury rightly to perform their duty. 

6. The clerk's minutes contained the statement 
that the claimant excepted to certain rulings of 
the court, and that the bill of exceptions was seal- 
ed and placed on file, but in fact none such was 
ever allowed; but the claimant insisted that the 
rulings were open to comment by him, because 
apparent on the record. Edd, that the statement 
in the minutes was of no avail to the claimant iu 
the appellate court, unless the exception was sea- 
sonably reduced to writing and embodied in a reg- 
ular bill of exceptions. 

7. The concluding paragraph of exceptions was. 
that "the court would set their seal to the bill of 
exceptions containing the several matters proved 
and given in evidence, and the rulings, rejections, 
and directions of the judge." No particular rul- 
ing, direction, or rejection was specified. Held, 
that mere objections to evidence are «f no avail 
in an appellate court, unless it appears that the 
party excepted at the time. Exceptions must be 
taken at the time; but if seasonably taken and 
reserved, they may be drawn out afterward. 

[Cited in Ortiz v. State (Pla.) 11 Soutii. 614.] 

8. It cannot avail the excepting party in the 
appellate court where the record stated that he 
excepted to a certain deposition, leaving it to be 
inferred that he objected to its admissibility, but 
stating no ground of objection, and the caption 
of the deposition not being in the case. 

9. Where special objections are taken to cer- 
tain parts of the testimony of a deponent, but 
none to the ruling of the court, they were over- 
ruled. 

10. Exceptions to the admissibility of certain 
evidence to contradict a witness, when no founda- 
tion for the contradiction had been laid, are of 
no avail in the appellate court, the record not 
stating that the complaining party excepted at 
the time to the ruling of the court below in admit- 
ting the testimony. 

This was a libel of information, and the 
ease came before the court on a writ of er- 
ror to the district court of the United 
States for this district. The libel contained 
six counts, the substance of which was, 
that certain goods, wares, and merchandise 
were on the 1st of May, 1864, imported 
from the port of Quebec in Canada into the 
port of Island Pond in the state of Vermont, 
and that the agent of the owner on the 7th 
of May in the same year, at the custom- 
house in the latter port, did knowingly 
make an entry of the same by means of an 
invoice which did not contain a true state- 
ment of all the particulars in that behalf 
required by the act of congress approved 
March 3, 1863, entitled "An act to prevent 
and punish frauds upon the revenue, to pro- 
vide for the more certain and speedy col- 
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lection of claims in favor of the United 
States, and for other pui-poses." Seizure 
was made on land, at Portland, on the 11th 
of July, 1804; and on the 27th of the same 
month the plaintiff in error [Samuel B, 
Locke! appeared and made oath that he 
was the sole owner of ihe goods described 
in the information, pleading at the same 
time two pleas in answer to the entire 
charge, namely: First, that the goods did 
not, nor did any part thereof, become for- 
feited in the maner and form as in the in- 
formation was alleged; second, that if the 
invoice did not in all respects conform to 
the requirements of the act of congress, 
such omissions arose from inadvertence, er- 
ror, and mistake, and not from any design 
to defraud the United States or to evade 
tlie payment of the legal duties. 

Issue was joined, and on the 19th of Jan- 
uaiy, 1865, the jury returned their verdict 
that the goods were forfeited as alleged in 
the libel. Accordingly, on the 1st of March 
of the same year, judgment of forfeiture 
was entered, and the claimant sued out the 
writ of error. Exceptions were also filed by 
the claimant, to the refusal of the court to 
instruct the jury as requested, and to sev- 
eral instructions which were given to the 
jury. 

George F. T^ilbot, U. S, Dist Atty. 

E. & F. Fox and Milton Andros, for de- 
fendant 

CLIFFORD, Circuit Justice. Before pro- 
ceeding to consider the questions pi-esented 
in the exceptions, it becomes necessary to 
advert to certain provisions in the act of con- 
gress upon the subject, and to the facts of 
tlie case, in order that the real nature of the 
controversy may be understood. 

Invoices of goods imported from any for- 
eign country into the United States are re- 
quired to be made in triplicate, and if the 
goods were actually pm'chased the invoices 
must be signed by the person owning or 
shipping the same; or if the goods were pro- 
cured otherwise than by purchase, the in- 
voices must be signed by the manufacturer 
or owner of the goods. Such invoices are 
also required, at or before the shipment of 
the goods, to be produced to our consul, 
vice-consul, or commercial agent, nearest 
the place of shipment, and shall have in- 
dorsed thereon, when so produced, a declara- 
tion signed by the purchaser, manufacturer, 
owner, or agent, setting forth that the in- 
voice is in all respects true; and if the 
goods are subject to ad valorem duty and 
were obtained by purchase, that the invoice 
contains a .ti-ue and full statement of the 
time when, and the place where, the same 
were purchased, and the actual cost there- 
of, and of all charges thereon. They are 
also required to contain certain statements 
as to discounts, bounties, drawbacks, and the 
cun-ency paid by the purchaser; and when 
the goods were obtained in any other man- 



(Case No. 8,442) LOCKE 

ner than by purchase, the actual market 
value thereof at the time and place when 
and where the same were procured or manu- 
facttured, and if subject to specific duty, the 
actual quantity thereof, and' that no differ- 
ent invoice of the goods has been or will be 
furnished to any one. 12 Stat 737. The 
requirement also is, that the person pro- 
ducing the invoice shall at the same time de- 
clare to the officer the port at which it is 
intended to make entry of the goods. All 
these particulars appearing, as required in 
the section. It is then made the duty of the 
consul, vice-consul, or commercial agent, as 
the case may be, to indorse upon each of 
the triplicate invoices a certificate under his 
hand and official seal, stating that the in- 
voice has been produced to him, with the 
date when produced, and the name of the 
person producing it, and the port at which 
it shall be declared to be the intention to 
make the entry. The same section contains 
a penal clause which provides that if any 
such owner, consignee, or agent of any such 
goods, shall knowingly make, or attempt to 
make, an entry thereof by means of any 
false invoice or false certificate of any such 
officer, or of any invoice which shall not 
contain a true statement of all the particu- 
lars so required, or by means of any false 
or fraudulent document or paper, or of any 
other false or fraudulent practice or appli- 
ance whatsoever, the goods or their value 
shall be forfeited. 12 Stat. 738. 

More difficulty is encountered in stating 
the facts of the case, as the whole evidence, 
apparently, in the order it was introduced 
at the trial, is incorporated into the bill of 
exceptions. Such a practice is attended 
with serious inconvenience, and certainly 
finds no support either in the decisions of 
the supreme court, or in the standard trea- 
tises upon the subject Only so much of the 
evidence given at the trial as may be neces- 
sary to present the legal questions raised 
and noted, should be embodied in the bill of 
exceptions in any case. All beyond that 
serves only to encumber the record and 
embarrass both court and counsel, as no 
fact tried by a jury can be otherwise re-ex- 
amined in any court of the United States, 
than according to the rules of the common 
law. ' Zeller v. Eckert, 4 How. [45 U. S.] 
297; Johnston v. Jones, 1 Black [66 U. S.] 
220; Pennock v. Dialogue, 2 Pet. [27 U. S,] 
15; 2 Tidd, Prae. 662; U. S. v. King, 7 
How. [48 U. S.] 845. Cases may be imagined, 
where the embarrassment arising from con^ 
flicting testimony would be so great that it 
would become the duty of the court to de- 
cline to re-examine the case, and to dismiss 
the writ of error. The present case, how- 
ever, is ^ot of that character, as there is 
not. much conflict in that portion of the tes- 
timony which it will be necessary to con- 
sider, in determining the legal questions in- 
volved in the record. Goods, of the descrip- 
tion mentioned in the information, filling fif- 



LOCKE (Case No. 8,442) 

teen merchandise cars, were imported by 
the claimant from Quebec into the United 
States, between the 22d of April, 1864, and 
the 3d of May following, and the evidence 
tends to show that all of the ears, except 
one, with the goods on board, arrived at 
Island Pond, in the state of Vermont, in 
the month of April of that year. The first 
car left Point Levy, opposite Quebec, on the 
22d of April, and the last one on the 2d of 
May, and an-ived at Island Pond on the next 
day. Much the larger portion of the im- 
poi-tation consisted of cliain cables, bar 
iron, scrap iron, and hoop iron; but the 
evidence shows that an invoice was present- 
ed to the American consul at Quebec, on the 
23d of April of that year, wherein all the iron 
was described as "old chains and iron," and 
that it Avas therein rated at a uniform cost 
of $30 per ton. Being duly executed, and 
containing the proper declaration under 
oath, the consul granted the required certifi- 
cates. The testimony also showed that the 
bar iron was stowed under the chains and 
scrap iron, and that the agent of the owner 
claimed that the whole should be admitted 
to entry as old, scrap iron. Such claim was 
made after the cars arrived at Island Pond; 
but finding that the goods, or some of them, 
had been examined by the officers of the 
customs, he delayed making the entry, and 
that invoice was never presented. Sufficient 
goods to load one car had not come forward, 
and he prepared a new invoice, describing 
the iron as "bar iron, scrap iron, and old 
chains," increasing the quantity from eighty- 
eight to one hundred and twenty-five tons, 
but without any change as to the cost Act- 
ing under representations that the goods 
had not been forwarded, the consul was in- 
duced, on the 2d of May of the same year, 
to cancel the first invoice, and to append the 
required certificates to the substitute. All 
of the goods were then at Island Pond, ex- 
cept one car-load, which remained at 
Point Levy, and went forward on that day. 
The agent of the owner knew that all the 
goods, except the one car-load, had arrived 
at the port of entry, because the conductor 
or person in charge of the cars at Island 
Pond had, at his request, opened some or 
all of them, and allowed him to examine 
the goods. The last car arrived on the 3d 
of aiay, and the agent of the owner, four 
days afterwards, made the entry in the cus- 
tom-house at Island Pond, using the sub- 
stituted invoice prepared hj the owner or 
his agent, and certified by the consul after 
all the goods, except one car-load, had been 
imported into the United States, and had 
actually arrived at the port of entry- 
Enough of the testimony is presented in 
this statement, to exhibit the nature of the 
controversy, and to enable tne court to test 
the accuracy of the instructions given by the 
presiding justice, and to determine whether 
there is any merit in the exceptions under 
consideration. Introductory to the instruc- 
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tions, the presiding justice told the jury that 
eveiy shipment of goods from a foreign 
country, under the laws of the United 
States, should be accompanied by an in- 
voice, and that, under the present law, such 
invoice must be made and certified by tlie 
consul of the United States, at or before the 
time of shipment Having made that pre- 
liminary observation, he proceeded to in- 
struct the jury in substance and effect as 
follows:— 

1. That where the transportation is upon 
a railroad, the goods laden in every train of 
one or more cars, leaving the foreign port a*- 
the same time, must be considered a distinct 
shipment, and that the invoice required by 
the act of congress, must be presented by 
the importer at the time of the entry of such 
goods. 

2. That if the jury found that the invoice 
by which the goods were entered, was made 
and certified after the arrival in the United 
States of all the cars, except one, then they 
were instructed that the invoice in the case 
was not the invoice authorized by law, and 
that no legal entry could be made by it; and 
that if the goods were entered by means of 
such an unlawful invoice, they were liable to 
forfeiture to the United States, if the entry 
was knowingly made by the use of such un- 
lawful invoice. 

3. That If any part of the goods aiiived in 
the United States after the date of the in- 
voice and declaration, and the invoice by 
which those goods were entered contained 
other goods belonging to previous shipments, 
and not distinguished from such other goods, 
then the invoice of such shipment was a false 
invoice, and subjected the goods, upon en- 
try being made thereof, to forfeiture. 

Undoubtedly the instructions are very in- 
artfficially drawn, but the foregoing state- 
ment, it is believed, expresses their sub- 
stance and efEect. Some of the forms of ex- 
pression are ambiguous, but the instructions 
of the court must always receive a reason- 
able construction, and when so consti-ued, it 
is not perceived that there is any such want 
of clearness as would mislead the jury. 
Courts are not inclined to grant a new trial 
merely on account of an ambiguity in the 
charge to the jury, where it appears that 
the complaining party made no effort at the 
trial to have the point explained. Castle v. 
BuUard, 23 How. [Gi U. S.] 189. If the claim- 
ant supposed that there was any danger that 
the jury would be misled, he might well have 
asked that further and more definite in- 
structions should be given; and if he had 
done so, and the prayer had been refused, 
this objection would be entitled to more 
weight. The correctness of the preliminary 
observations of the court, as applied to mari- 
time shipments, cannot be doubted, and it is 
equally accurate as applied to shipments by 
a railroad, in a foreign country, when con- 
sidered in connection with the subsequent in- 
structions. Merchants often purchase goods 
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at one adventure, sufficient in quantity to 
load several vessels, but it is clear beyond 
doubt, that an invoice executed in triplicate 
in due form, as required, must be produced 
at or before eacli shipment, to the consul, 
and -when so produced, must have indorsed 
thereon the required deelarfition. Those re- 
quirements attach to each shipment, and it 
is obvious that if it were not so, the revenue 
regulations might as well be repealed, as the 
<;ontiary rule would open the door to every 
species of evasion and fraud. The same 
reasons require that the same rule should 
be applied to each train of one or more cars, 
laden with dutiable goods, purchased or oth- 
erwise acquired in a foreign country, and de- 
signed for importation under our revenue 
laws. Such shipments are subject to the 
same laws as importations in ships, and they 
must be governed by the same rules of con- 
struction. 

Granting that to be so, then it is clear that 
the first instruction was correct, as the ex- 
press words of the act of congress require, 
that an invoice in triplicate shall be produced 
to the consul at or before the shipment The 
object of the provision was doubtless to af- 
ford protection to the revenue, but it is obvi- 
ous that it would afford none, unless it be 
required that one copy of the invoice shall 
be presented to the consul at or before the 
entry. Adopt the construction that the ship- 
per may forward his goods and procure his 
invoice afterwards, and the acts of congress 
and the regulations of the treasury depart- 
ment are of no avail. Argument, however, 
upon the point is unnecessary, as the lan- 
guage of the provision in the act of congress 
sustains the instruction in express words. 

The closing paragraph of the second in- 
struction is also the subject of complaint, 
but the criticisms, as the language is under- 
stood by the court, are without merit, and 
the objection must be overruled on that 
ground; and also for the reason that, it was 
the duly of the claimant, if he thought the 
language was ambiguous, to have requested 
a clearer statement of the views of the judge. 
The plain inference from the language re- 
ported is, that the judge intended to repeat 
the words of the provision on which the in- 
formation is founded, and it is not doubted 
that it must have been so understood by the 
jury. 

Objection is also taken to the third instruc- 
tion, because it admits that the jury might 
find that the goods brought forward on the 
last car, which were accompanied by the sub- 
stituted invoice, were forfeited, in case they 
found that the goods previously ti-ansported 
in the fourteen cars without any invoice, and 
before the substituted invoice was made, 
were contained in the same invoice, and in 
a manner that could not be distinguished. 
The tiieory of- the United States is, that four- 
teen cars had been sent forward without any 
invoice,, with the intention of defrauding the 
revenue, but that the agent, when he found 
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the goods had been examined, apprehending 
difficulty, returned and procured the substi- 
tuted invoice, and the evidence tends to sus- 
tain that view of the transaction. 

Irrespective, however, of the evidence, I 
am of the opinion that the instruction is 
quite correct Importers cannot commingle 
unlawful and lawful importations in the 
same invoice, so that they cannot be distin- 
guished, and then be allowed to save any 
portion of the goods from forfeiture, because 
such an invoice is false, and subjects the 
goods to the consequences attaching to a 
false invoice. 

Due exceptions were also taken to the re- 
fusal of the court to instruct the jury as re- 
quested by the claimant He presented fif- 
teen prayers for instructions, as appears in 
the transcript and they were all refused by 
the court. Refusal to grant instructions as 
prayed is not error, unless the instruction 
itself was correct, and needful to enable the 
jury rightly to perform their duty. Some of 
the prayers for insti'uctions were plainly cor- 
rect as abstract propositions of law, but I 
am of the opinion that the instructions given 
by the court, were amply sufficient to enable 
the jury to determine the -whole controversy. 
The substantial charge in all the counts, ex- 
cept one, was, that the entry was knowing- 
ly made by means of a false invoice, and 
that question was fully and clearly submit- 
ted to the jury in the charge of the court 
The whole controversy turned upon that 
question, as involved in five out of the six 
counts. Where the instructions given by the 
court cover the whole controversy, and are 
sufficientiy full to enable the jury to decide 
the entire issue between the parties, the re- 
fusal of the court to give other instructions 
is not error. Prayers for instruction applica- 
ble to the fourth count were presented and 
refused. But the objections to the rulings 
in that behalf were not much pressed at the 
trial, and if they had been they could not 
be sustained. 

After verdict and before judgment, the 
claimant submitted a motion in arrest of 
judgment. The foundation of the motion as 
alleged, is certain defects in the information, 
which are presented in thirty-one points. 
The bill of exceptions was filed on the 19th 
of January, 1865, and the statement in the 
minutes is, that the motion in arrest was 
overruled on the 31st of March following. The 
clerk's minutes also state that the claimant 
excepted to the ruling of the court, and that 
the bill of exceptions was sealed and placed 
on file; but both parties agree that no such 
bill of exceptions was ever allowed. Re- 
peated decisions of the supreme court have 
established the rule, that such a statement 
in the minutes is of no benefit to a party, 
unless he seasonably avails himself of the 
right to reduce the exceptions to writing, 
and procures it to be sealed by the judge pre- 
siding at the trial. Pomeroy v. Bank of In- 
diana, 1 "Wall. [68 U. S.] 598; Thompson v. 
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Riggs, 5 Wall, [72 U. S.] 663. Conceding that 
there is no exception in this case, still the 
claimant insists that the point is open to 
him, because he claims that the ruling of the 
judge is apparent in the record, and refers 
to certain well-known cases which affirm 
the rule, that errors apparent in the record 
may be commented on without any bill of 
exceptions. But the error of the proposition 
consists in the fact that the ruling of the 
court is not apparent in the record. He in- 
sists that it is so, because it is so stated in 
the minutes; but the cases already referred 
to decide that such a statement in the min- 
utes is of no avail in the appellate court, 
unless the same is seasonably reduced to 
writing, and incorporated into a regular bill 
of exceptions. Recurring to the record, it 
will be seen that objections to the admissi- 
bility of evidence, were repeatedly made by 
the claimant during the trial, which objec- 
tions were overruled by the court, and in his 
printed argument he proceeds upon the 
ground that the rulings of the court in that 
behalf, are included in the excepting clause 
of the bill of exceptions. 

The statement in the paragraph immediate- 
ly following the instructions of the court is, 
that the claimant did then and there except 
to the aforesaid njlings and instructions of 
the court, as well as to the refusal of the 
court to give the instructions, as prayed for 
by the claimant. The better opinion is, that 
the reference in that pai-agraph is only to the 
rulings of the court in giving the instruc- 
tions, and to the refusal of the court to grant 
the claimant's prayer for instructions. The 
request of the claimant, as stated in the con- 
cluding paragraph of the exceptions, is, that 
the court will set their seal to the bill of ex- 
ceptions containing the several matters 
proved and given in evidence, and "the rul- 
ings, rejections, and directions of the judge." 
Ko particular ruling, rejection, or direction 
is specified, and there is nothing in the rec- 
ord by which the precise meaning of the ex- 
cepting party can be ascertained. Mere ob- 
jections to evidence are of no avail in an ap- 
pellate court, unless it appears that the party 
excepted at the time. Exceptions must be 
taken at the time, but if seasonably taken 
and reserved, they may be drawn out after- 
ward. Dredge v. Forsyth, 2 Black [67 U. S.] 
5G8; U. S, V. Breitling, 20 How. [61 U. S.] 
254; Phelps v. Mayer, 15 How. [56 U. S.] 160. 
Exception was taken by claimant during 
the trial, to the ruling of the court allowing 
a certain question to be put to the witness 
S. B. Locke, but the objection was not in- 
sisted on at the argument. The record also 
states in effect, that the claimant objected to 
the deposition of John S. Bowen, when of- 
fered by the district attorney, and the in- 
ference from the record is, that the claimant 
excepted to its admissibility, but upon what 
ground does not appear, and the caption of 
the deposition is not in the case. Special ob- 
jection was also made to certain parts of the 



deponent's testimony which were admitted 
by the court, but no exceptions were taken 
to the ruling of the court Complaint is also 
made of the ruling of the court in excluding 
certain parts of the deposition of James 
Reid; and the statement in the record is, 
that the claimant then and there excepted to 
the ruling of the court. The testimony re- 
jected was offered to show that Reid, who, 
on the 2d of May, 186i, had sworn that the 
invoice was tnie, and that he was the owner 
of the goods, had previously sold them to the 
claimant. Strong doubts are entertained 
whether the testimony was material, but if 
so, it was properly rejected. Alfonso v. U. 
S. [Case No. 188]. The claimant also com- 
plains that the witness Charles S. Ogden 
was permitted to testify that Reid had as- 
signed to him reasons for procuring the sub- 
stituted invoice, different from those assign- 
ed in his testimony, when no foundation had 
been laid to admit any such contradiction. 
But the record fails to state that the claim- 
ant excepted to the ruling of the court. The 
best conclusion I can form, in view of the 
whole case is, that there is no error in the 
record. 
Judgment affirmed. 
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LOCKETT V. HILL et al. 

[1 Woods, 552; i 1 Cent. Law J. 149; 79 N. B. 
R. 167.] 

Circuit Court, N. X). Georgia. Jan. 29, 1874. 

Mortgages— Power to Sell— Coli-aterai, Power 
-Revocation— Fractioxs of Day- Possession 
BY Mortgagee — Purchase by Mortgagee — 
Bankruptcy of Mortgagor. 

1. A collateral power, although irrevocable, ex- 
pires with the life or bankruptcy of the appoint- 
or; otherwise is case of a power coupled with an 
interest. 

[Cited in Johnson v. Johnson (S. 0.) 3 S. E. 
610.] 

2. In Georgia a mortgage is merely a security 
for debt, and passes no title, estate or interest to 
the mortgagee. Therefore a power of sale in a 
mortgage is not, in Georgia, a power coupled 
with an interest, but is merely a collateral power. 

[Cited in Patapsco Guano Co. v. Morrison, Case 
No. 10,792.] 

3. It follows that, in Georgia, a power of sale 
contained in a mortgasre cannot he executed after 
the mortgagor has been adjudged a bankrupt. 

4. Courts will regard fractions of a day when 
it is necessary to ascertain which of two events 
first happened. Thus, where a power to sell 
mortgaged premises was made to the mortgagee, 
and a "lease of the mortgaged premises to a third 
person was made at the same time, which lease 
was referred to in the power, the court noticed 
the fact that the lease was executed previously 
to the power, for the purpose of ascertaining 
whether the mortgagee had been actually put in 
possession of the mortgaged premises or not. 

5. If a mortgagee acquire possession of real 
property after the expiration of a lease made by 
the mortgagor to a third person, and there is no 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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evidence tliat the property was rented to him by 
the mortgagor, he will, in Georgia, be a mere ten- 
ant at will or at sufferance. 

6. The possession by a mortgagee of the mort- 
gaged premises as tenant at will or at sufferance 
is not a possession of such dignity as will, m con- 
nection with a power of sale granted to the mort- 
gagee, create a power coupled with an interest. 

7. "Where the power granted to a mortgagee to 
Bell the mortgaged premises is limited to a speci- 
fied time, if the mortgagee fail to execute it with- 
in that time, the power is forever gone. 

8 A mortgagee with a power to sell cannot 
himself become the purchaser, either in severalty, 
joint tenanev or otherwise. The relations of ven- 
dor and vendee cannot thus be united in the same 
person. Thus, where a mortgage with power of 
sale was made to an individual, he could not ex- 
ecute the same by selling the mortgaged property 
to a firm of whidi he was a member. 

9. A mortgagee with power to sell is, in Geor- 
gia, a trustee for the mortgagor, his heirs, etc., 
and as such is accountable in equity; and this, 
although the power may not be regarded as col- 
lateral, but as coupled with an interest. 

10. This relation of trustee is not discharged by 
the bankruptcy of the mortgagor, but, upon the 
happening of such event, the trustee can no longer 
be held to account in a state court. The courts 
of bankruptcv possess a broad and comprehensive 
authority, suflaciently extensive to enable them, in 
sudi ca'ses, to entertain jurisdiction over the 
rights of the parties, to take possession of the 
mortgaged property and administer it in accord- 
ance with the bankrupt law [14 Stat. 517], 

In equity. Submitted on pleadings and evi- 
dence. 

Mr, Ely, for Loekett, the mortgagee and 
complainant. 

Mr. Hoge, the assignee, in pro. per. 

Mr. Culberson and Mr. Oonley, for botli 
defendants. 

ERSKINE, District Judge. This suit arises 
out of a mortgage given by Hill, in January, 
1S71, to Loekett The bill states that Hill 
being indebted to Bust, Johnson & Go. (of 
■wbicli firm Loekett was a member), and in 
settlement and liquidation thereof, drew Ms 
draft on Burt, Johnson" & Co., payable to his 
own order, for $7,451.75, and it was accepted 
by them and transferred to Loekett; and to 
secure its payment and in consideration of 
supplies and money, and to discharge a cer- 
tain draft in favor of Ketchum & Hartridge, 
Hill executed the mortgage to Loekett on 
1,625 acres of land and certain personal 
property, and which mortgage contained, 
among other stipulations, a power to sell 

' the land on "nonpayment. Loekett also al- 
leges that he was placed in possession of 
the property, real. and personal, on the 20th 
of December, 1871, and continued in posses- 
sion until he conveyed the land under his 
power, on the 13th of December, 1873, for 
$4,875, to the firm (of which he was then a 
member) of Rust, Johnson & Co., and that he 
is still in possession of the personal prop- 
erty. He prays an injunction against Hoge, 
the assignee, to restrain him from selling 
any of the personal property, or interfering 

^ with any of the mortgaged property, real or 
personal; and asks for a subpoena against 
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both Hill, the bankrupt, and Hoge; and The- 
bill prays for "other and further relief." 

There is an addendum to the bill— an of- 
fer to talce the property at a fair valuation, 
to be determined by the court, or to sell the- 
personal property by virtue of his power, 
and account to the assignee for any surplus;- 
or to surrender the property upon payment of 
his debt. The conveyance in mortgage from 
Hill, the bankrupt, to Loekett, the mortgagee 
and complainant, was executed on the IGth 
of Januaiy, 1871, by which he conveyed to- 
Lockett a plantation in Dougherty county, in. 
this state, containing sixteen hundred and 
twenty-five acres, also certain personal prop- 
erty on the land consisting of fourteen mules, 
all the stock of hogs, cattle, etc., wagons, 
carts and farming implements, and likewise- 
the crops of corn, cotton and fodder to be- 
raised on the place during the said year 1871; 
provided, nevertheless, if Hill shall pay on or- 
before the 1st day ^f October, 1S71, a cer- 
tain draft accepted by Rust & Son, and all^ ■ 
advances so made during the year for pro- 
visions, and shall save Loekett harmless on 
the Ketchum & Hartridge draft, and all 
costs, expenses and fees, then the deed to be- 
void, else of full force. The mortgage fur- 
ther stipulates that if Hill shall fail to pay 
the draft accepted by Rust & Son, at the- 
time and in the manner specified, and also- 
the advances for the present year, then Rust 
& Son or Loekett shall have the right to- 
foreclose said lien or mortgage on the grow- 
ing crops and other personal property, in ac- 
cordance with the statutes of this state. As^ 
to the real estate, it is further agreed that 
Loekett shaU have the right to foreclose the- 
mortgage upon the same, or to sell said 
plantation upon the most favorable terms- 
practicable, either at public sale to the high- 
est bidder, or at private sale, and to account 
to Hill, after paying off said debts, for the- 
balance; and Hill constitutes and appoints 
Loekett his attorney in fact, ratifying his- 
acts and doings in the premises, provided, 
nevertheless, that this power of attorney „ 
to convey and make titles shall not operate- 
until after the first day of October next, 1871. 
On the 20th of December, 1871, Hill and- 
Loekett entered into a written agreement, 
under seal, reciting that Hill being indebted 
to Loekett in a large amount, and to secure- 
the debt, as well as for other purposes, he, 
on the 16th of January, 1871, executed to- 
Lockett a mortgage to certain property, real 
and personal, and being still indebted to 
Loekett in the sum of six thousand seven 
hundred and thirty-three dollars twenty-three^ 
cents with interest from the 1st of December, 
1871, at the agreed rate of ten per cent, f rom- 
said 1st of December untU paid; and that, by 
said mortgage, Loekett had the right to sell 
the land therein conveyed, but the present 
not being considered a judicious time to make- 
the sale, it is agreed that Loekett shall take 
possession of said property, real and per- 
sonal, and shall have the right to rent the- 
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plantation and the personal property in terms 
tills day agreed upon between Loekett and 
one John La Roque, and that the rent shall 
be applied to the extinguishment of the debt 
due by Hill to Loekett; and that during the 
ensuing year (1872), Loekett shall have the 
right to sell all of the property, both real 
and personal, mentioned in said mortgage, 
consisting of the lands mentioned in the 
mortgage vand personal property, this day 
turned over to La Roque, and appljf the pro- 
ceeds, Mrstly. to the balance due on the debt 
above mentioned in this agreement, and sec- 
ondly, to the payment of the Ketchum & 
Hartridge draft (provided this draft has to 
be paid), and Loekett is appointed attorney 
in fact for Hill, -with full power and authori- 
ty to act as his attorney in fact and to make 
all needful conveyances. 

On the 24th of October, 1873, Hill wrote 
Loekett that as he was unable to pay him, 
he might take all the stock, etc., on the land 
("all of which is mortgaged to you") at a 
fair valuation, and credit the same on the 
debts. There is no evidence that this offer 
was accepted or rejected. Much was said 
during the argument as to whether Loekett 
ever took actual possession of the land and 
personal property. The evidence read is con- 
flicting. It was, however, agreed by the in- 
strument of December 20, 1871, that Loekett 
"shall take possession of the said property, 
real and personal, and shall have the right 
to rent and hire," etc. By a writing dated 
December 20, 1871, Loekett rented the "plan- 
tation of D. P. Hill," and the personal prop- 
erty thereon, for the year 1872, to La Roque 
for forty bales of cotton, to be raised on the 
place and delivered to him. One Blake filed 
an affidavit stating that he rented the planta- 
tion from Loekett for 1873, and paid him the 
rent, and regarded Loekett as the lawful 
owner and possessor of said plantation, and 
held the same as his tenant, and upon deliv- 
ering the possession to Loekett, he put one 
White in possession. But he does not posi- 
tively state that Loekett was at any time in 
actual possession of the land, and he makes 
no mention whatever of the personal prop- 
erty. Mr. Ely, solicitor and counsel for Loek- 
ett in this cause, swears that he was pres- 
ent on the plantation of D. P. Hill on the 
20th of December, 1871, and that in his pres- 
ence Hill delivered the possession of the 
plantation to Loekett, and all the personal 
property thereon. The bankrupt in his an- 
swer, read as an affidavit, denies that he 
ever, at any time, turned over the possession 
of the plantation and personal propeity to 
Loekett, but simply authorized him to exer- 
cise a supervisory control over the same, in 
order to protect and further defendant's in- 
terests in the way of making crops. He 
also denies that Loekett rented out the prop- 
erty for 1872 or 1873, but, on the conti-ary, 
he says that he rented out the plantation, 
stock, etc., to La Roque for forty bales of 
cotton for the rent; but intending that Lock- 
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ett should have the rents and profits, he 
caused La Roque to execute the conti-act 
with Loekett instead of with himself. He 
further says that Loekett never gave hira 
(Hill) leave to rent the place for 1873 to 
Blake, as his (Lockett's) agent; but that he 
himself rented it to Blake, without obtaining 
the consent of any one, accept that of Blake; 
but let Loekett collect and retain the rents 
due by Blake for 1873. 

On the 3d of December, 1S73, Hill filed his 
petition in bankruptcy, and was adjudged 
a banla-upt by Register Black, On the 9th 
Loekett was, on petition of the bankrupt, re- 
strained from selling the mules, wagons, etc., 
enumerated in the mortgage; and Edward F. 
Hoge was appointed assignee of Hill on the 
20th; but on the 13th, intei-mediate the filing 
the petition in bankruptcy and the appoint- 
ment of the assignee, Loekett sold the land, 
in fee, to Rust, Johnson & Co. (the mortgagee 
himself being the company), for $4,875, by a 
warranty deed, executed in the name of Hill, 
.the mortgagor and bankrupt The deed of 
conveyance is signed and sealed as follows: 
"D. P. Hill, (L. S.) by B. G. Loekett, attorney 
in fact" Hill, in his answer, swears that 
this land cost him $16,225 before the war. 
On the 2d of January, 1874, Loekett insti- 
tuted the present suit, and by consent, the 
court granted an order restraining the as- 
signee from selling the personal property un- 
til argument could be had on the prayer for 
injunction, etc. Loekett, by counsel, insisted 
that by virtue of the power of sale, inserted 
in the mortgage of Januaiy 10, 1871, and in 
the power of sale in the agreement of De- 
cember 20, 1871, and by the power of at- 
torney contained in each of these instru- 
ments, appointing him attorney in fact to sell, 
convey and make all needful conveyances, 
and by the authority given him in the latter 
instrument to take possession of all the mort- 
gaged property, real and personal, he had a 
power coupled with an interest, and there- 
fore a perfect right to convey the fee as he 
had done, and authority to make an absolute 
sale of the personal property notwithstand- 
ing Hill was then a declared bankrupt; and 
that no part of this property, real or per- 
sonal, is assets of the bankrupt's estate. 

On the part of the assignee it was con- 
tended that all said real and personal prop- 
erty is assets of Hill's estate, and that it 
passed to him by deed of assignment for dis- 
tribution among the creditors of the bank- 
rupt, under the bankrupt act of 1867 and its 
amendments. And for the banki-upt it was 
urged that he, being the head of a family, 
is under the first section of the seventh arti- 
cle of the state constitution of 1868, and the 
state law of the same year (Code, § 2002), 
entitled to a homestead in said mortgaged 
land to the value of $2,000 in specie, and ex- 
emption in the persoual property to the value 
of .$1,000 in specie. 

It is a rule too well settled to need the 
citation of authorities, that a collateral pow- 
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er, although in many instances irreYoeable 
by the principal, exphres with his life or 
hanki-uptcy, but it is otherwise when the au- 
thority or power is coupled with an interest; 
for in the latter case it is not extinguished by 
the death or bankruptcy of the appointor; 
it survives and may, as a general rule, be 
executed in the name of the person in whom 
it was placed. Venerable authority on ques- 
tions 9f this nature says that if a person 
clothed with a power hath at the same time 
an estate in the land, the power Is not collat- 
eral because it savors of the land. Hardr. 415. 
And the supreme court of the United States, 
by Chief Justice Marshall, in Hunt v. Kous- 
manier, 8 Wheat [21 U. S.] 203, said: "What 
is meant by the expression 'a power coupled 
with an interest?' Is it an interest in the 
subject en wbicb the power is to be exer- 
cised, or is it an interest in that which is 
produced by the exercise of the power? We 
hold it to be clear that the interest wbich can 
protect a power after the death of a person 
who creates it must be an interest in the 
thing itself. In other words, the power must 
be engrafted on an estate in the thing." 

Does the power now in question answer the 
definition given in Hardres, or the equally 
accurate description given by the supreme 
court? Had Lockett, at^the time when the 
power was executed, a vested interest or es- 
tate in the mortgaged property? Was the 
power conferred conjoined with an estate, 
held by Lockett, in the thing itself? "A 
mortgage in this state is only a security for 
a debt, and passes no title." Code, § 1954. 
Avoiding unessential matters as far as may 
be, and matters collateral to the questions 
for decision, I will quote from or refer to the 
consti'uction given to this statute by the 
state supreme court, as found in the reports. 
In Davis v. Anderson, 1 Kelly, 176, Warner, 
J., in delivering the opinion of the court, said 
that "a mortgage in this state is nothing 
more than a security for the payment of the 
debt; and the title to the mortgaged -prop- 
erty remains in the mortgagor until foreclo- 
sure and sale, in a manner pointed out by 
the statute." « « * "Under our law the 
legal titie to the mortgaged property remains 
in the mortgagor until after foreclosure and 
sale." And the interpretation given by thaf 
learned judge has been followed from that 
day to this. See the reports, passim. In 
Scott V. WaiTen, 21 Ga. 408, McDonald, J., 
said: "In England and in some of the states 
of the Union, when the condition is broken, 
the estate is so absolutely vested in the mort- 
gagee that he may maintain ejectment and 
recover the premises. This is not the ease 
here. In this state a mortgage in its incep- 
tion is nothing more than a security for the 
payment of money, and it so continues to be, 
and nothing more, after the breacb of the 
condition; therefore, creates a lien only, and 
not an estate." And this court, in U. S. v. 
Athens Ai'mory, April term, 1868 [Case No. 
14,473J, said: "A mortgage in Georgia is 



(Case No. 8,443; LOCKETT 

only a security for the debt; the titie to the 
property remains in the mortgagor." This 
is fully settled as a rule of property by a 
series of state adjudications, and when such 
is the case the federal courts adopt the deci- 
sions of the state courts. 

It has been nearly a century and a half, if 
my researches are correct, since powers of 
sale, in conveyances in mortgage, were first 
known to the com'ts in England. And not- 
withstanding their validity -has been support- 
ed in courts of equity, and they have at least 
impliedly become a part of the jm-isprudence 
of that country, yet as late as 1825, Lord 
Chancellor Eldon, in Roberts v. Bozon, men- 
tioned in 1 Pow. Mortg., 9, 13, characterized 
them as extraordinary and of a dangerous 
nature. 

The first reported case in our own country, 
which I have been able to find on this sub- 
ject, is Bergen v. Bennett, 1 Gaines, Cas. 19. 
This is a bill to redeem on the ground that 
the power to sell, contained in the convey- 
ance in mortgage, became extinct on the 
death of the mortgagor. The court for the 
correction of errors held that the authority 
to sell was a iK>wer coupled with an interest, 
and dismissed the bill. I will quote portions 
of the language used by Kent, J., who gave 
the opinion of the com*t, and which embody 
the principal reasons for holding that the 
power in the mortgage was a power coupled 
with an interest: "But when power is given 
to a person who derives under the instrument 
creating the power, or otherwise, a present 
or future interest in the land, it is then a 
power relating to the land. * * * The 
power now in question answers exactiy to 
this definition (Hardr. 415) of a power with 
an interest, because the mortgagee has, at 
the same time, a vested estate in the land, 
and it does not answer at all to the definition 
of a power simply collateral; for that is but 
a bare authority to a stranger, who has not, 
and never had, any estate whatever." Wil- 
son V. Troup, 2 Cow. 195. This was also a 
bill to redeem. It was held by the court, as 
had previously been done in Bergen v. Ben- 
nett, supra, and Wilson v. Troup, 7 Johns. 
Ch. 25, that a power of sale contained in a 
mortgage is a power with an interest. And 
the court of errors intimated the opinion 
that a power of sale inserted in a mortgage 
was in the nature of a power appendant to 
the land. A power appendant is where a 
person has an estate in the land, and the es- 
tate to be created by the power is to, or may, 
take effect in possession during the continu- 
ance of the estate to which the power is 
annexed; as a power to tenant for life, in 
possession to make leases. Co. Litt. 342b, 
notes 2, 8, 9 (Harg. & B.). And Sutherland, J., 
in Wilson v. Troup, 2 Cow. 195, said: "Now, 
the power of a mortgagee to sell is a power 
to create or acquire to himself the equitable 
estate in the land dm-lng the continuance of 
the legal estate conveyed to him by the mort- 
gage." 
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The validity of the clause of a power of 
sale inserted in a mortgage has been, as al- 
ready remarked, established in the courts of 
chancery at Westminster (Coote, Mortg. 128 
et seq.) and also in New Yorli, and indeed in 
nearly all the states. In New York and in 
other states the mode of enforcing these pow- 
er of sale mortgages is in a greater or less 
degree guai'ded by statutes, against irregular- 
ity and abuse. Such enactments are highly 
commendable, for it may be borne in mind 
that the mortgagee holds the antagonistic 
and anomalous position of creditor and trus- 
tee united in himself, and it must often trans- 
ptre tliat the time, the place and the manner 
of selling will present questions of difficulty 
and importance to the parties. In New York, 
for example, there must be six months' no- 
tice in the Public Gazette before the mort- 
gagee can seU under the power of sale. See 
Jackson v. Lamson, 17 Johns. 300. With 
these remarks, I will proceed to ascertain 
whether, under the statute law of this state, 
and the construction which it has uniformly 
received by tlie state supreme court, a power 
of sale contained in a conveyance in mortgage, 
executed in this state, is a power coupled 
with an interest Directing attention to the 
cases which have been cited on the subject 
of a power of sale in a conveyance in mort- 
gage, it will readily be perceived that the de- 
cisions of the courts of England and New 
York, founded on the legal fact that to create 
a power combined with an interest, the donee 
must have at the time of the creation of the 
power a vested estate in the land or thing. 
Such power may be classed as an appendan- 
cy, and the power must have an estate to 
conjoin with it and nom-ish it. When this 
is not tlie ease, the power is simply collateral 
and ends, at farthest, with the life or bank- 
ruptcy of the donor. 

In England and in several of the states, in- 
cluding New York (and in the latter state at 
least where the decisions above noted were 
made), ejectment fnay be maintained by the 
mortgagee against the mortgagor on his fail- 
ure to pay the money at the time stipulat- 
ed. 'Whereas, in Georgia, no ejectment or 
other possessory action on bx'each of the 
condition by the mortgagor has been recog- 
nized as a part of its jurisprudence. The 
rule of evidence is, that the plaintiff in eject- 
ment must succeed, if at all, on the strength 
of his own title, and not on the infirmity of 
the claim of the defendant So, too, the 
claimant, to support his action of ejectment, 
must be clothed with the legal title to the 
lands. In Keed v. Shepley, 6 Vt 602, it was 
resolved that in an ejectment a mortgagor 
cannot dispute the title of the mortgagee. 
Thus, in England and in New York and other 
states of the Union, upon the delivery of the 
ordinaiy conveyance in mortgage, an estate 
or interest passes to and vests in the mort- 
gagee, and such estate being then vested in 
him, it is sufficient in law upon which to 
raise a power coupled with an interest; and 



the estate or interest in the land or thing be- 
ing in the mortgagee at the time he is 
clothed with the authority, the estate sup- 
ports the power and they stand united. 

So far as my infonnation extends, the com- 
mon law docti'ine, even in its modern and 
modified fonn, in relation to conveyances in 
mortgage, has never met the sanction of the 
supreme court of this state. Here the rights 
of parties to these securities for debts, from 
beginning to end, are regulated and enforced 
solely by the principles of equity; the very 
language of the statute is the rule in equity. 
"A mortgage," says the Code (section 1954), 
"in this state is only a security for a debt 
and passes no title." As already observed,^ 
the state supreme couit, in Davis v. Ander- 
son, supra, said that the title remains in the 
mortgagor until foreclosure and sale in the 
manner pointed out by the statute. And 2ilc- 
Donald, J., in Scott v. Warren, supra, said: 
"Here a mortgage in its inception is nothing 
more than a security for the payment of the 
money, and it so continues to be, and noth- 
ing more, after the breach of the condition. 
The mortgage, therefore, creates a lien only 
and not an estate; and the mortgagee in rela- 
tion to the mortgaged property stiands on the 
same footing as any other creditor." And 
this view of the law of mortgages in Georgia 
was approved by Lumpkin, J., in delivering 
the opinion of the court in Elfe v. Cole, 26 
Ga. 197. 

Numerous other cases, containing like 
views, might be cited, but it is deemed un- 
necessary to do so. Counsel for complainant 
read the case of Robenson v. Vason, 37 Ga, 
G6, as affirming and adopting as a rule of de- 
cision the doctrine of the couits in Westmin- 
ster and New York. In Robenson v. Yason 
[supra], the main question before the court 
was, whether an injunction which had been 
granted at the instance of the mortgagor to 
restrain an innocent assignee of the notes and. 
mortgage from selling the property under a 
power of sale, given to the mortgagee, his 
heirs and assigns, was properly dissolved? 
Warner, 0. J., for the court held that it 
was. The chief justice, in the latter part of 
his opinion, said: "As a general proposition 
the power to mortgage would seem to include 
in it a power to authorize the mortgagee to- 
sell in default of ^payment Wilson v. Troup, 
7 Johns. Oh. 32. In this case there is an 
express power given by the mortgagor to the 
mortgagee or his assigns to sell the mort- 
gaged property on default of payment upon 
giving thirty days' notice." I have perused 
the extended statement of the ease made by 
the reporter, and have not discovered one- 
word in it, nor in the opinion of Chief Justice- 
Warner, which says or indicates, in the re- 
motest manner, that the authority to sell 
was a power connected with an interest, and 
I respectfully hazard the remark that under 
the facts of that case, as they appear in the- 
report, it could not be a point for decision. 
The mortgagor was before the court in pro- 
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pi'ia persona, and not a declared bankrupt. 
But notwithstanding tlie power from the 
mortgagor to the mortgagee and his assigns 
was not coupled with an interest, yet it 
may have been, and probably was. given for 
a valuable considei-ation, and consequently, 
in contemplation of law, iiTevocable, but 
would cease with the life or bankniptcy of 
the mortgagor. Walsh v. -Whiteomb, 2 Esp. 
5G5; Hunt v. Rousmanier, supra. These 
powers are not ordinary powers operating by 
m-^ans of limitation or use, but trusts de- 
clared on the legal estate in the mortgagee." 
Hil. aiortg. (3d Ed.) 138. 

I am of opinion that the power of sale con- 
tained in the mortgage, or that inserted m the 
agreement of December 20, 1871, was not, in 
either instance, under the statute laws of 
this state or the decisions of the state su- 
preme court, that power which is known in 
legal language as a "power coupled with an 
interest" Adverting to the synopsis of the 
bill, etc., in a former part of this opinion, in 
which is embodied the substance of the mort- 
gage of Januaiy 16, 1871, and agi-eement of 
December 20, 1871, it will be seen that the au- 
thority to foreclose, as to the pei-sonal prop- 
erty, on default of payment was given to 
Rust & Son or to Lockett; and the power to 
foreclose as to the land, or to sell it if the 
condition was broken, was given to Lockett 
It will be remembered that the mortgage con- 
ferred no power to sell the personal property; 
that authority was given by the agreement 
If the authority inserted in the mortgage 
was a power combined with an interest, it 
must have been based upon a vested estate 
in Lockett. He did not foreclose the mort- 
gage upon either the personal or real prop- 
erty, or sell the land after the first of Octobe:, 
1871 (and which act a proviso in the mort- 
gage authorized him to do if HiU did not pay 
the money at the time appointed), or before 
the 20th of December, 1871, on which day the 
"agreement" was executed. This instrument 
says Lockett shall take possession of the 
land and personal property mentioned in the 
mortgage and rent the same to La Roque, 
"on tei-ms this day agi-eed upon between 
Lockett and La Roque," and it is also stipu- 
lated that Lockett "shall have the right dur- 
ing the ensuing year (1872) to sell aU of the 
real and personal propertj" this day tm-ned 
over to La Roque." If the power in the 
mortgage to sell the land after the first of 
October, should the debts not then be paid, 
was a power linked with an interest re- 
granting it by the agreement of December 
20, 1871, was notional and superfluous, unless 
it 'had previously become extinct by efflux 
of time or otherwise, and the language of 
the agreement does seem to indicate that it 
had at that period been extinguished. As 
just- mentioned, it is provided in the agi-ee- 
ment tliat Lockett shall take possession of 
the mortgaged property, real and personal, 
and rent and hire the same to La Roque, and 
Lockett is given the right, dm-ing the ensuing 
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year, to sell all of said land and personal 
property. 

Courts disregard fractions or divisions of 
a dav unless it be necessary to ascertain 
which of two events first happened. And 
I think -it is proper to apply the exception 
here. It is plain, from the language used 
in the agreement,- that Lockett, before the 
execution of the agreement, had agreed 
to rent and hire the mortgaged property to 
La Roque, and that it had been turned over 
to him— transferred; these were accomplish- 
ed facts, effected anterior in time to the de- 
livery of the agreement though done on 
the same day. The words are not that 
Lockett is in possession, but that he shall 
take possession, etc. In the conti-act of 
lease for the mortgaged property made be- 
tween Lockett and La Roque, it is rented 
for the ensuing year, 1872, as the "planta- 
tion of D. P. Hill." La Roque acknowl- 
edges himself as the tenant of Lockett, and 
signs the lease; Lockett does not sign it 
Ely, in his affidavit, says that Hill, on the 
20th of December, 1871, delivered the pos- 
session of the plantation and all the per- 
sonal property thereon to Lockett Hill 
swears that he never did turn over the pos- 
session to Lockett. If the possession was 
turned over to Lockett on that day— and I 
express no opinion on the weight of the 
evidence— the conclusion is that it must 
have been subsequent, in time, to the ex- 
ecution of the agreement, and consequently 
after the property had been turned over to 
La Roque, the lessee. The .agreement pro- 
vides that "Lockett shall have the right 
during the ensuing year" (1872) "to sell all 
the real and personal property this day 
turned over to La Roque." And Hill be- 
stows on Lockett full power to act as his 
attorney, and to make all needful convey- 
ances. No time was specified in the agree- 
ment for the termination of the possession; 
therefore the law of this state construes it 
to be for a calendar year. Code, § 2290. 
The* agreement, as mentioned already, gave 
him the right during the ensuing year to 
sell all the real and personal property turn- 
ed over to La Roque. This power he did 
not execute during 1872. And, as he must 
have known the cei-tainty of his own term, 
he ought to have availed himself of his 
power to sell the property indicated in the 
agreement during its continuance; and 
whether the right to sell within the time 
named was a naked authority, revocable 
at the pleasure of the principal, or was a 
power irrevocable by the grantor, and con- 
sequentiy current until his bankruptcy, or 
a power coupled .with an interest, is here 
an inquiry of no legal consequence. The 
right to sell the entire property during the 
ensuing year was suspended by Lockett 
beyond the limitation clause in the agree- 
ment and being once suspended by his own 
voluntaiy act it is, in my judgment gone 
forever. But as the power of sale was 
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merely cumulative, it would not bar a fore- 
closure. Furbish v. Sears [Case No. 5,160]. 
"If a man grant all bis trees to be taken 
■n-itliin five years, the grantee cannot take 
any after the expiration of five years; for 
this is in the nature of a condition annexed 
to the grant." Moore. SS2, 

Lockett alleges that HiU, as his agent, 
rented the property to Blake for the year 
1873, Hill says he rented it to Blake him- 
self, but allowed Lockett to receive the 
rent, to be applied in discharge of the debt 
due him. Blake avers that he rented the 
plantation from Lockett for 1873, paid him 
the rent and surrendered the place to him, 
and he put "White in possession, Lockett 
says he has been in possession of all the 
mortgaged property from the 20th Decem- 
ber, 1871, until he sold the land, shortly 
after the bankruptcy of the mortgagor, and 
is still (2d January, 1874) in possession of 
the personal property. Let it be conceded 
that Lockett was in possession, though 
there is no evidence in the record that 
Hill rented him the property for 1873, so 
then he must have been in as a tenant at 
will or at sufferance. The possession as a 
tenant at will, or at sufferance, would not 
be of that dignity and nature which could 
be engrafted on a power in a mortgage in 
fee so as to make it a power coupled with 
an interest; it would not bring the power 
within the definition given in Hardres, or 
by Chief Justice Marshall, of a power 
coupled with an interest. 

If the. power of sale given to Lockett was 
what I have ruled it to be, a collateral 
power, then it became extinct, at farthest, 
on the bankruptcy of Hill, nine or ten days 
prior to the sale of the land by Lockett 
But if it was really a power united with 
an interest, then it survived his banknipt- 
cy, and Lockett could (were it not for rea- 
sons which will be explained presently) 
have conveyed the property in his own 
name, but not, as he adventured to do, in 
the name of Hill, who was at the time 
civiliter mortuus— at least he was incapa- 
ble in law to execute a deed of conveyance. 
And assuming the power conferred to be of 
the latter kind, still Lockett could not pur- 
chase this land himself, either in severalty, 
joint tenancy, or otherwise; he could not 
be vendor and vendee; the characters are 
inconsistent, Michoud v, Girod, 4 How, [45 
U. S.] 502; Griffin v. Marine Co., 52 111 

The remaining question which I shall now 
consider— and it is a question of importance 
in this case— springs from the record. Let 
the fact be yielded that the power gx-anted 
by Hill, the mortgagor, to Lockett, the 
mortgagee, was a power connected with an 
interest, and consequently not revoked by 
the bankruptcy of Hill, nor shall I pre- 
sume it to have been lost previously by the 
laches of Lockett, the donee, in not sell- 
ing the property within the time limited. 



could he, by virtue of such power of sale, 
convey the land to himself or any one else, 
after Hill had been adjudged a bankrupt 
under the provisions of the bankrupt act 
of 1867, unless the sale was made by the 
order and authority of the district court? 
Now, although Lockett may have, by a 
clause in the mortgage or agreement, re- 
ceived a power coupled with an interest, 
yet, after all, he would be but a trustee 
for Hill, the mortgagor, his heirs or as- 
signs; for neither the moitgage, the agree- 
ment, nor the power (even if coupled with 
interest) invested him with an absolute and 
indefeasible estate in the property which is 
the subject of this controversy; and as 
agent or trustee for the mortgagor, his 
heirs, etc, a court of chancery could com- 
pel him to account for the rents and other 
fruits of the mortgaged property. Did the 
bankruptcy of HiU discharge or in any man- 
ner lessen the responsibility of Lockett as 
trustee? Surely not. True, when Hill be- 
came a bankrupt, Lockett was no longer 
liable to account directly to him; for the 
moment he filed his petition in the district 
court under the bankrupt act, all his estate, 
of every kind and description, in possession 
or in action, came by the mere operation of 
the bankrupt law into the possession of 
that court, and under its immediate con- 
trol; and no state court, nor person can 
interfere with the possession except by per- 
mission of this court. In re Steadman [Case 
No. 13,330]. It is declared by the first sec- 
tion of the bankrupt act, that the jurisdic- 
tion of the United States district courts, 
acting as courts of bankruptcy, shall extend 
"to all cases and controversies arising be- 
tween the bankrupt and any creditor or 
creditoi*s who shall claim any debt or de- 
mand under the bankruptcy; to the col- 
lection of all the assets of the bankrupt; 
to the ascertainment and liquidation of the 
liens and other specific claims thereon; to 
the adjustment of the various priorities 
and conflicting interests of all parties; and 
to the marshaling and disposition of the 
different funds and assets, so as to secure 
the rights of all parties and due distribu- 
tion of the assets among all the creditors." 
Thus it will be seen that the congress of 
the United States has conferred on the 
bankruptcy courts a broad and compre- 
hensive authority, sufficiently extensive for 
those courts to entertain jurisdiction over 
the respective rights of the parties in and 
to the propexty, real and personal, which 
was mortgaged by Hill to Lockett. and to 
cause it to be administered in accordance 
with the bankrupt law. Hill, the bankrupt, 
appears on the face of the bill as a party 
defendant; but whether he is a proper par- 
ty need not now be inquired into; he ap- 
peared and responded to the allegations and 
charges in the bill. 

The prayer for the writ of injunction is 
refused; and the order previously granted 
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restraining the assignee from selling the 
personal property is hereby set aside. Or- 
dered accordingly. 
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Circuit Court, S. D. Alabama. April Term, 
1871.2 

Pedebai, Courts— Citizexship of Pakties — Dis- 
missal AS TO SOSIE— COOllTS QPEK BURIKG "VVaB 

— Statute of Limitations — Bakked Claim — 
Stat Laws — Deposit is Cospederate Treas- 
ury. 

1. The United States circuit court has no juris- 
diction of a cause in which the comjjlainants, and 
a part only of the defendants, are citizens of the 
same state, although such defendants voluntarily 
appear and answer without objecting to the ju- 
risdiction. 

[Cited in Sheldon t. Keokuk Northern Line 
Packet Co., 1 Fed. 792; Pisk v. Henarie, 32 
Fed. 423.] 

2. In such a case, the citizenship of the parties 
being disclosed by the bill, and no objection to the 
jurisdiction being made in limine, complainants 
may dismiss tiieir bill as to the obnoxious de- 
fendants, and hold it as to the others. 

3. The fact thai civil war was raging in Ala- 
bama and other states, from the date of the act of 
secession in 1861, to the close of hostilities in 
1865, is not sufficient ground for suspension of le- 
gal remedies and acts of limitations as between 
citizens of the Confederate States, the courts of 
the state having been open to all citizens of the 
Confederate States, and there being no law to 
prohibit them from resorting thereto. 

4. Unless a country is actually occupied by hos- 
tile forces, and its laws and courts are suppressed, 
the courts are not allowed the discretion to decide 
when, and when not, the statutes of limitation 
are in operation, as between its own citizens only. 

5. A law or ordinance which revives a claim al- 
ready barred by the statute of limitations inter- 
feres with vested rights, and is unconstitutional. 

6. All transactions, judgments, and decrees 
which took place in conformity with existing laws 
in {he Confederate States, between citizens there- 
of during the late war, except such as were di- 
rectly in aid of Rebtllion, are good and valid; but 
those in aid of the Rebellion are void. 

7. A deposit by an executor of a large sum of 
money, belonging to the estate, -in the Confederate 
States depository, was a direct contribution to the 
resources of the Confederate States government, 
and the executor was refused a credit therefor in 
tlie settlement of the estate. 

8. Where an executor might have collected the 
assets of the estate in good money before the 
war, but failed to do so, he was not allowed to 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 17 Wall (84 U. S.) 570.] 
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discharge the balance found due from him, by 
payment in Confederate treasury notes. 

In equity. Submitted on pleadings and 
evidence for final decree. 

.rohn T, Morgan, Wm. Boyles, and James 
W. Lapsley, for complainant. 

L. Gibbons, S. J. Cumming, and T. H. 
Price, for defendant 

BRADLEY, Circuit Justice. The com- 
plainants, Sarah A. and Narcissa Lockhart, 
are daughters of John Horn, deceased. The 
defendants are his only son, John A. C. 
Horn, and his three other daughters, Pran- 
ces L. Bryan, Eliza P. Nabors and Mary SIc- 
Phail, and their husbands, and the adminis- 
trator of Rebecca Horn, widow of the de- 
ceased. 

The bill is filed for two objects: First. 
To contest the validity of the will of John 
Horn, deceased, admitted to probate in Ma- 
rengo county, the 13th of September, 1838, 
at the instance of John A. C. Horn, execu- 
tor and principal devisee. Second. To re- 
cover from said John the distributive share 
of said complainants in the estate of their 
father; or in ease the will be not broken, to 
recover from him the balance due them as 
legatees under the will. The complainants 
ai-e residents of Texas; the defendants are 
all residents of Alabama, except Mary Mc- 
Phail and her husband, Wm. McPhail, who 
reside in Texas. The relief sought is 
sought entirely against John A, C. Horn: 
but the other defendants are made parties, 
because they have an interest in the estate. 
Wm. McPhail and wife, though not sensed 
with process, have voluntarily appeared and 
put in an answer admitting the truth of the 
statements made by the bill, and praying a 
decree for Mary McPhail's share of the es- 
tate. The first aspect of the bill is founded 
on a statute of Alabama, which, after pre- 
scribing the mode in which a -will may be 
propounded and contested, enacts that any 
pei-son interested in a will, who has not con- 
tested it as provided by the act, may, at any 
time within five years after the admission of 
the will to probate, contest its validity by 
bill in chancery. The complainants allege 
that they did not contest the will when it 
was admitted to probate; and as to the lim- 
it of five years for filing the bill, they plead 
the Civil War, and the laws passed in sus- 
pension of the statutes of limitation. 

The leading facts, as they appear by the 
pleadings and evidence, ai'e as follows: 
John Horn, of Marengo county, Alabama, 
died March, 1858, leaving a large estate in 
lands, negroes and personal pi-opei-ty; and 
leaving a -widow and six children. Some 
time about May, 1857, the deceased, John 
Horn, made a will, which was in existence 
up to a short time prior to his death. His 
son, .Tohn A. C. Horn, alleges that it was 
fraudulently purloined and desti'oj'ed, either 
during the decedent's illness or after his 
death; the daughters allege that their fa- 



LOCKHART (Case No. 8,445) 



[15 Fed. Cas. page 752] 



-ther Yoluntarily cancelled and destroyed the 
will before his death. Soon after the death 
•of John Horn, his son procured himself to 
be appointed administrator ad colligendum, 
-and, by petition in the probate court of Ma- 
rengo county, set up a paper which he al- 
leged to be a true copy of John Horn's will, 
with allegations as to its spoliation, etc., and 
praying that it might be established as his 
will. The widow and all the children re- 
siding in Alabama were duly cited to ap- 
pear and show cause why the alleged will 
•should not be admitted to pi'obate. As the 
-complainants and McPhail and wife resided 
in Texas, a notice of the time and place set 
for the hearing was duly published in a 
newspaper, as authorized and required by 
the laws of Alabama. By these laws, any 
partj' in interest who wishes to contest a 
will offered for probate must file in the court 
-allegations in writing, stating the grounds 
of contestation. Rev. Code, § 1953. It ap- 
pears, from the record of the proceedings, 
that two of the daughters, Frances B. Bry- 
■ an and Elizabeth P. Dumas, afterwards Na- 
bors, in- their proper persons, and Mary Mc- 
Phail with her husband Wm. McPhail, by 
"their attorney, appeared and contested the 
probate. It does not appear that the others 
made any legal contestation. The cause was 
tried by a jury according to the laws of 
Alabama, and the will was established by 
"their verdict and the judgment of the court 
on the 13th of September, 1858, and, on the 
"22d of November following, letters testa- 
mentary were issued to John A. G. Hora, as 
the executor. By the will thus established, 
the homestead plantation of 720 acres was 
given to John A. 0. Horn, after his mother's 
decease, and a smaller tract of 208 acres 
was directed to be sold, and the proceeds di- 
vided equally amongst the daughters. The 
residue of the estate, after charging the 
daughters with certain advances made to 
them by the testator in his lifetime, was to 
be equally divided between all the children. 
The widow repudiated the will and claimed 
her dower. 

On the 29th of December, 1858, by order of 
"the court, a division of the slaves of testa- 
tor, seventy-eight in number, was made be- 
tween his widow and children, by commis- 
sioners appointed for the pui-pose, and upon 
-a valuation then made, the daughters being 
charged with the respective advances named 
in the will as made to them in their father's 
lifetime. They severally, with their hus- 
bands, receipted for the slaves which were 
assigned to them in this division. TVm. A. 
liockhart gave a receipt for his wife, as fol- 
lows: "Received of John A. C. Horn, execu- 
tor of John Horn, deceased, the following 
-slaves, to wit: (giving their names and val- 
ues), which is in full of my distributive 
share of the negro property of said John 
Horn, deceased, in the division of the same, 
the commissioners having charged me with 
-:$ 1,400, the amount of the advance men- 



tioned in the will of the said John Horn, de- 
ceased. TV. A. Lockhart, Agent for S. A. 
Lockhart. Attest: E. R. Showalter." A 
similar receipt was given by Narcissa Lock- 
hart and her husband, who was then living. 
At the same time the executor made pay- 
ments of money to the daughters, which 
were duly receipted for. The receipt given by 
Wm. Lockhart was as follows: "Received of 
John A. 0. Horn, executor of John Horn, de- 
ceased, two thousand and eighty dollars, in 
part payment of my claim in the estate of 
John Horn, deceased, this January 10, ]SoO. 
W. A. Lockhart, Trustee of S. A. Lockhart." 
A similar receipt of the same date and 
amount was given by Narcissa Lockhart and 
her husband. In October term, 1859, of the 
same probate court, Jno. A. 0. Horn, the 
executor, filed a partial account of his ad- 
ministration, including his sales of propQji-ty 
and the said division of slaves. Due notice 
of exhibiting the account was published as 
required by the laws of Alabama, and Wil- 
liam Lockhart and his wife, Charles J. 0. 
Lockhart and Narcissa, his wife, William 
McPhail and his wife, and Frances L. Bry- 
an, contested the account as to various 
items thereof. A decree was finally made 
on the 21st of May, 1860, by which it was de- 
elai'ed that the executor had in his hands for 
distribution $10,783.50, proceeds of the land 
to be sold and divided among the daughters, 
and $5,159.21, proceeds of personal property, 
to be divided among the widow and children 
in accordance with the will, specifying the 
amount payable to each. By this account it 
appeared that Charles Lockhart and Nar- 
cissa, his wife, were indebted to the execu- 
tor a small sum, he having already made 
them a payment as before stated, and that 
there was due from him to Wm. Lockhart 
and Sai-ah, his wife, $608.09 over and above 
the payments made to them. This sum was 
paid, and Wm. Lockhart gave a receipt for 
the amount, as follows: "Received of Jno. 
A. C. Horn, executor of the last will and tes- 
tament of John Horn, deceased, six hun- 
dred and eight dollars and nine cents, in full 
of the amount decreed by the probate court 
of Marengo county, in May, 1860, in favor of 
my wife, Sai-ah A. Lockhart, and myself, in 
partial settlement made by said John A. C. 
Horn under said will, May 26, 1860. (Sign- 
ed) W. A. Lockhart (Witness) G. W. Col- 
ton." 

In August, 1800, and January, 1861, cita- 
tions were issued at the suit of the daughters, 
or some of them, to call the executor to a 
final account. There was still a balance in 
his hands due from James B. Craighead, the 
purchaser of the i*eal estate, devised for the 
benefit of the daughters. It had been sold 
on the Sth of January, 1859, on a credit of 
twelve months, for $10,400, of which $6,240 
had been paid in good money by the purchas- 
er, Craighead, and included in the partial ac- 
count settled in May, 1860. But there was 
still a balance due of $4,100 besides interest 
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<3ruigliead died, according to Horn's testi- 
mony, in June, 1859. His wife took out let- 
ters of administration on his estate. By the 
laws of Alabama, an administrator cannot be 
sued until after six months from the giunt of 
letters of administration, and judgment can- 
not be rendered until the expiration of eight- 
een months therefrom. The whole sum be- 
came due in January, ISGO, and suit could 
have been immediately brought and judgment 
could have been obtained by the month of 
Januaiy, 1861. But the executor did not 
bring suit, and did not collect the balance 
until October, 1862, when he was obliged to 
take Confederate notes worth at that time 
only about thirty-six cents to the dollar. Of 
these he received the sum of $5,075.20 in sat- 
isfaction of the debt. He kept this money and 
other riioney of the estate received in Con- 
federate funds in his hands until March, 1864, 
when under laws then existing, he deposited 
?7,900 thereof, as executor, in the Confeder- 
ate States depository office at Selma, Ala- 
bama, and received a certificate entitling him 
to Confedei-ate States four per cent, bonds to 
that amount The receiving of the money by 
Horn, as executor, in Confederate notes, and 
the investment of said notes in Confederate 
bonds, were in strict accordance with laws 
passed by the legislature of Alabama in No- 
vember, 1861, and November, 1863, whilst 
that state was engaged in civil war with the 
United States. In aiay, 1864, the final ac- 
counts of the executor were passed in the 
probate court after due publication of notice, 
and he resigned his executorship in accord- 
ance with the laws of Alabama, The final 
decree recites the fact, that it appeared that 
the executor had invested the moneys of the 
estate in his hands in four per cent. Confed- 
erate bonds, and approved and confirmed the 
same, and directed the several shares of the 
widow and children of the deceased to be 
paid to them in said bonds. The amount due 
to the complainants, according to the decree, 
was, to Wm. Lockhart and Sarah A., his wife, 
?1, 295.78, and to Chas. J. Lockhart and Nar- 
cissa, his wife, $1,209.19. 

Upon this case the following questions arise: 
1. The first question is, as to the jurisdic- 
tion of the coui-t. Two of the defendants, 
McPhail and wife, are of the same state with 
the complainants. Is that fact fatal to the 
jurisdiction, these defendants having volun- 
tarily appeared and answered and not having 
objected to the jurisdiction, and no objection 
of that kind being taken until the present 
time, the fact of their residence in Texas, 
however, appearing in the bill itself? Were 
this an original question, I should say that 
the fact of a common state citizenship exist- 
ing between the complainants and a part only 
of the defendants, provided the other defend- 
ants were citizens of the proper state, would 
not oust the court of jurisdiction. It certain- 
ly would not under the constitution. The case 
would still be a controversy between citizens 
of different states. But the strict consti-uc- 
15FED.CAS. — 48 



tion put by the courts upon the judiciary act 
is decisive against the jurisdiction; and I 
am bound by it. Nevertheless, the case is 
such that the complainant may dismiss his 
bill as to the obnoxious defendants and hold 
it as to the othei-s. I will permit him to do 
so. This should be allowed in all cases where 
the objection is not made in limine. In this 
case I do not regard McPhail and wife as 
absolutely essential parties. The suit is real- 
ly a suit against John A. 0. Horn. Whether 
the plaintiffs are successful or unsuccessful 
will make no difference as to the rights of 
McPhail and wife. They cannot contest the 
will, for they have once done go. If the com- 
plainants succeed in breaking the will they 
may, perhaps ultimately participate in the 
advantages of it, if such is the law of Ala- 
bama. But it will be their good fortune rath- 
er than their right. Any rights which they 
may have will be unprejudiced by the result 
of the suit. I will therefore allow the com- 
plainants to dismiss the bill as to them. 

2. The next question relates to the limita- 
tion of five years. The will was admitted to 
probate on the 13th of September, 1858; this 
suit was instituted the 15th of November, 
1867— a period of nine years, two months and 
two days; too late by four yeai-s, two months 
and two days, unless the statute was sus- 
pended by some law or other cause. The 
complainant relies on several grounds for a 
suspension of the limitation: Fii-st, the fact 
that civil war was raging in Alabama and 
other states ft.'om Januai*y 11, 1861, when the 
act of secession was adopted, to the close of 
hostilities and the restoration of order in the 
summer or fall of 1865. I do not agree that 
this was a sufficient ground for the suspension 
of legal remedies and acts of limitation as 
between the citizens of the Confederate States, 
any more than it would be as between citi- 
zens of states which adhered to the Federal 
government It is a fact that the com*ts of 
Alabama were open to all the- citizens of the 
Confederate States, and there was no law to 
prohibit them from resorting thereto. Were 
statutes of limitation of the several states, or 
of any of them, suspended during the war of 
1812, because the British forces occupied part 
of our territory, or because the war was ra- 
ging in portions of the coimtiy? Unless a 
country is actually occupied by hostile forces, 
and its laws and com-ts are suppressed, it 
would be giving to. the courts too large a dis- 
cretion to allow them to decide when and 
when not the statutes of limitation are in 
operation as between their own citizens only. 
This being a question as to the general effect 
of a war on remedies and statutes of limita- 
tion, I do not feel that I am bound by the de- 
cisions of the supreme court of this state. 

The next gi-ound relied on by the complain- 
ants for a suspension of the statutes is the 
ordinance of the 21st September, 1865, passed 
by the constitutional convention assembled at 
Montgomeiy under the proclamation of Presi- 
dent Johnson, by which it was declared that 
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in computing tLe time necessary to create 
tlie bar of the statutes of limitation and non- 
claim, the time ^lapsing between the 11th 
of January, 1861, and the passage of that or- 
dinance should not be estimated. Suppose the 
acts of this convention to have been valid as 
laws until abrogated and repealed (for which 
many reasons may be urged), still the whole 
period of five years had already run when 
this ordinance was passed; and the effect of 
it, as applied to this ease, was to revive a 
claim already extinct. This would be to in- 
terfere with rights already vested, and would 
be an unconstitutional appliaition of the law. 

The remaining ground for supposing that 
the limitation of the statute was suspended is 
the act of congress of June 11, 1864 (13 Stat. 
123), by which it is enacted in substance, that 
whenever during the existence of the Re- 
bellion, resistance to the laws or interruption 
of the ordinary course of Judicial proceed- 
ings prevented the prosecution of an action, 
the statute of limitation should not run. But 
this statute has in no case been construed to 
apply to a case arising between citizens of 
the same section of a countiy; and if it may 
ever be so applied, I think it cannot be in 
this case. For it is not true that the pro- 
ceedings of the courts here were so interi'upt- 
ed as to prevent the prosecution of suits there- 
in by citizens of any of the Confederate States 
except for brief periods of time. I am not 
referred to any other laws affecting this ques- 
tion. 

In my judgment, therefore, ihe statutoiy 
limitation for bringing this suit as a means 
of contesting the validity of the will of John 
Horn, had expired when the bill was filed, 
and as to that portion of the relief sought, the 
bill must be dismissed. 

I am further of opinion that the complain- 
ants by their own acts were estopped from 
filing a bill for that purpose. After the will 
was admitted to probate, they twice received, 
without objection or protest, dividends of the 
property of John Horn, founded on the direc- 
tions of his will, and gave to John A. O. 
Horn, as executor thereof, acquittances there- 
for. In this they recognized the will, and 
recognized John A. O. Horn as the executor 
thereof, and they cannot now come into a 
court of equity without any allega,tion of 
fraud or concealment, or newly discovered 
evidence and claim to have the will set aside. 

3. But the other groun4 of relief still re- 
mains, namely, the claim of the complain- 
ants against the executor for the balance of 
their legacies. I see nothing in the case to 
question the accuracy of the amounts found 
due to the complainants by the decree of Jlay, 
l8Gi. The question is whether the defendant 
can exonerate himself by paying those 
amounts in Confederate bonds, in accordance 
with the decree. As a general rule, in my 
judgment, all transactions, judgments and de- 
crees which took place in conformity with 
existing laws in the Confederate States be- 
tween the citizens thereof during the late 



war, except such as were directly in aid of 
the Rebellion, ought to stand good. The excep- 
tion, namely, of such transactions as were di- 
rectly in aid of the Rebellion is a political 
necessity required by the dignity of the Unit- 
ed States government, and by eveiy principle 
of fidelity to the constitution and laws of our 
common country. By this rule the present 
case must be judged. And by this inile the 
deposit of the $7,900, money of the estate, in 
the depository of the Confederate States at 
Selma, cannot be sustained; it was a direct 
contribution to the resources of the Confed- 
erate government. 

The defendant then must be considered 
chargeable with the Confederate treasury 
notes which he so deposited. And the next 
question is, whether he can discharge him- 
self by paying the legacies in such notes? It 
will be remembered that the greater part of 
that balance in his hands had become due m 
Januai-y, 18G0, and he does not show us when 
the remainder became due. It is fair to sup- 
pose, therefore, that it all became due as 
early as that date. • He could not have ob- 
tained judgment against Ci-aighead's estate 
until January, 1861, it is tme. But it does 
not appear that he could not have collected 
the money by tlie exercise of proper diligence 
without suit. And if he had brought suit 
and perfected his judgment by Januaiy, 1861, 
he would still have been in time to have col- 
lected the amount due in good money. The 
complainants were urging him to proceed as 
early as August, 1860. He was cited to set- 
tle up his account, and the citation was re- 
peated in Januaiy, 1861. 

I cannot but regard the executor as liable 
for the balance due in lawful money, with 
interest to the present time. He has not 
shown sufficient excuse for not collecting the 
funds of the estate before the war commenced. 
Had he shown such an excuse, I should have 
felt bound to charge him only with the value 
of the funds at the time when he received 
them, with a reasonable allowance of time 
for making a settlement. 

It may be m-ged that the decree of the pro- 
bate court made in May, 1864, is conclusive 
on the question of the executor's diligence in 
the collection of the money due the estate. 
But a careful examination of that decree 
shows that this question was not passed upon 
by the court By the laws then existing, an 
executor was exoneiuted by investing his 
funds in Confederate bonds. Horn having 
thus invested the funds in his hands, the 
com't did not deem it necessaiy to look far- 
ther, but decreed him to be within the pro- 
tection of the statutes. That decree, as be- 
fore shown, cannot avail him in this case. 
Had the comt decided the question of dili- 
gence, I should have deemed its decision on 
that point conclusive. 

A decree will be made for the amount 
found to be due the complainants by the set- 
tlement in May, 1864, with lawful interest 
thereon to the present time. 
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Affirmed by the United States supreme court. 
See Horn y. Lockhart, 17 Wall. [84 V. S.] 570. 

[NOTE. The appeal was taken by the defend- 
ant John A- C. Horn. Mr. Justice Field deliv- 
ered the opinion of the court. The decision of 
the circuit court being in favor of the appellant 
tipon the question of the five-years limitation, that 
question was not considered. The dismissal of 
the appeal as to the two defendants who were resi- 
dents of Texas was sufficient to obviate the ob- 
jection to the jurisdiction of the court. Upon the 
question whether the investment by the executor 
of money belonging to the estate in Confederate 
bonds, and lie decree of the probate court approv- 
ing the investment, is a sufficient answer to the 
suit for an account, be said: "It would seem that 
tiiere could be but one answer to this question. 
The bonds of the Confederate States were issued 
for the avowed purpose of raising funds to prose- 
cute the war then waged by them against the gov- 
ernment of the United States. The investment 
was therefora a direct contribution to the re- 
sources of the Confederate government. It* was 
an act giving aid and comfort to the enemies of 
the United States; and the invalidity of any 
transaction of that kind, from whatever source 
originating, ought not to be a debatable matter in 
the courts of the United States. No legislation 
of Alabama, no act of its convention, no judg- 
ment of its tribunals, and no decree of the Con- 
federate government, could make such a transac- 
tion lawful." 17 Wall. (84 U. S.) 570. The case 
was again heard in the circuit court upon excep- 
tions to the master's report, filed by Frances L. 
Bryan and Elizabeth T. Nabors. Decrees were 
entered in favor of both of the defendants. Case 
No. 8,446. Subsequently these two defendants 
brought actions at law against the surety on the 
executor'a bond. There were pleas of statute of 
limitation and demurrers to the pleas by the plain- 
tiff. The demurrus were sustained. Case No. 
2.064.] 



Case nffo. 8,446- 

LOGKHART et al. v. HORN et al. 

[3 Woods, 542.] i 

Circuit Court S. D. Alabama. June Term. 1877. 

Executor — Settlement op Estate -^ Statute op 
Limitations— CoKPEDERATE States' Bonds , 
— ^FiSDiNGS OP Master. 

1. A bill in equity was filed in the circuit court 
by certain legatees of a testator against the exec- 
utor and other legatees, as defendants, to com- 
pel a settlement of the estate and a distribution 
of its proceeds among those entitled thereto. A 
final decree in accordance with the prayer of the 
bill was made establishing the amount due the 
complainants, and ordering its payment and allow- 
ing the legatees who were defendants to propound 
their claims by petition. In accordance with the 
decree, two of the defendant legatees filed peti- 
tions propounding their claims: Held, that the 
running of the statute of limitations against them 
was suspended by the filing of the original bill. 

2. The only effect of a decree pro confesso is to 
enable the case to be proceeded with ex parte 
against the defendant as to whom it is taken. 
Unless followed by a final decree, it settles no 
rights. 

3. An executor is not discharged from the pay- 
ment of interest on a principal sum found due 
from him by the probate court, by showing that 
he invested the money in Confederate bonds and 
received no interest, if the investment was made 
under such circumstances as did not relieve him 
from the payment of the principal. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



4. The presumptions are in favor of the findings 
of the master. They will not be disturbed, unless 
shown to be erroneous. 

5. It is not according to equity practice to in- 
stitute upon a petition filed after final decree a 
new train of pleadings. The only purpose to be 
subserved by such a petition is to bring the claim 
of the petitioner to +he notice of the court or mas- 
ter. 

Heard on exceptions to master's report up- 
on the petition filed by Frances L. Bryan 
and Elizabeth P. Nabors. The original case 
was a bill filed in this court on February 15, 
1867, by William Loekhart and Sarah Lock- 
hart his wife, and Narcissa Loekhart, two of 
the heirs and legatees of John Horn, de- 
ceased, against John A. O. Horn, as executor 
of said John Horn, and as one of his heirs 
and legatees, and Leonidas L. Bryan, and 
Frances L. Biyan, Belton O. Nabors and his 
wife Elizabeth P. Nabors, Wm. McPhail and 
his wife Mary McPhail, heirs and legatees 
of said John Horn, deceased, and against 
John D. Alexander as surety on the bond of 
John A. 0. Horn, as executor of John Horn, 
and as the administrator of Joseph M. Alex- 
ander, who was also a surety on the bond 
of John A. C. Horn, as administrator ad col- 
ligendum, and against S. S. King as the ad- 
ministrator of N. B. Leseuer, who was also 
a surety on Horn's bond. The bill sought to 
set aside the probate of the will of said John 
Horn, deceased, but was chiefly for a settle- 
ment and distribution of the estate of said 
John Horn in the hands of John A. O. Horn, 
as executor. *• The prayer of the bill was that 
the will of John Horn, deceased, be set aside, 
and that his estate be settled and distributed 
without reference thereto, etc., or if the will 
is not set aside, that John A. O. Horn, as ex- 
ecutor, be held to account with complainants 
and the other legatees and devisees under 
the same, for his execution thereof, and that 
it be referred for an account, and that a de- 
cree be rendered against Horn and his sure- 
ties for whatever sum the said John A. C. 
Horn shall be found to be in arrears with 
the estate of John Horn, deceased. The 
prayer further was "that the court will take 
full and entire jurisdiction of the settlement 
of said estate of said John Horn, and proceed 
to distribute the same to all persons entitled 
thereto under the law as the same may be 
determined by this honorable court, and that 
all accounts and equities subsisting between 
said John A. C. Horn and other persons enti- 
tled to said estate growing out of his admin- 
istration of the same, to be fully and finally 
adjusted and settled." McPhail and wife 
answered that John A. O. Horn had never 
accounted to Mary McPhail, and asked a set- 
tlement and decree for her share. John A. 
C Horn answered fully, and decrees pro con- 
fesso were taken against all the parties, in- 
cluding Frances L. Bryan and Elizabeth P. 
Nabors. On the final hearing the bill was dis- 
missed as to McPhail and wife, and so much 
of it as related to the setting aside and inval- 
idating the will of John Horn was also dis- 
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missed. The court then decreed: "It is fur- 
ther ordered, adjudged and decreed that the 
defendant John A» C. Horn do pay to the 
complainants respectively (that is, to the two 
Loekharts), in the lawful money of the Unit- 
ed States, the several amounts which were 
adjudged to be due to them by the decree 
of said probate court, made on the second 
day of May, 1864, together with lawful inter- 
est thereon from said date to the date of this 
decree (naming the specific amounts found 
by the decree of 1864); and it is further or- 
dered, adjudged and decreed that the re- 
maining defendants be authorized to make 
application for such order and relief as they 
may be entitled to ask on the principles of 
this decree," etc. A decree pro confesso was 
taken against John D. Alexander on the orig- 
inal bill on the 14th Jauuai-y, 1870, but the 
same was never made absolute; and no de- 
cree was made against him in the final de- 
cree. 

This decree of the circuit court was af- 
firmed by the supreme ^ourt of the United 
States on appeal; and the decrees in favor 
of the Loekharts fully paid off and satisfied. 
The case in the circuit court is reported in 
[Case No. 8,445], and in the supreme court 
in 17 "Wall. [84 U. S.] 570. After the mandate 
of the supreme court came down on April 1, 
1874, Frances L. Bryan^ Elizabeth F. Nabors 
and McPhail and wife filed their petition in 
this court asking the court to grant them 
leave to present and establish their claims 
against said John A. O. Horn and John D. 
Alexander and the other sureties on the bond 
of John A. C. Horn, for the amounts ascer- 
tained to be due them respectively by the de- 
ci'ees of the probate court of Marengo coun- 
ty of May, 1860, and May, 1864. To these 
petitions John D, Alexander, as an individual 
and as administrator of Joseph M. Alex- 
ander, filed demurrers setting up the statute 
of limitations of six years agamst both de- 
crees. He afterwards also filed answers set- 
ting up the statute of limitations to all the 
petitions, and to the petition of Frances L. 
Biyan that she has been paid in full. The 
petitions and claims of F. L. Bryan and Eliz- 
abeth P. Nabors were referred to a master 
with instructions to hear the parties and take 
further evidence, etc. McPhail and wife's 
petition was not referred, the chancellor con- 
sidering that they did not come within the 
words "remaining defendants" who were 
given leave to make application under the 
decree. The whole case arising on the peti- 
tions was considered -by the master, and the 
petitioners claimed the balances due by the 
decrees of May, 1860 and 1864. The master 
held, against the objection of Alexander, 
that the reference embraced as well the de- 
ci-ee of 1860 as that of 1864, and stated the 
account as though the decree of this court 
re-opened all the settlements in the probate 
court. He, therefore, reported as due Mrs. 
Nabors, on the decree of the probate court 
of May, 1864, the sum of ?2,506.30, including 



interest. He reported as due Mrs. BiTan on 
the settlements made by Horn in the probate 
court in May, 1860, and May, 1864, with in- 
terest, after deducting all credits allowed to 
Horn, with interest, the sum of $4,729.12. 
Exceptions were filed to the master's report 
by Mrs. Bryan, by Horn, and by Alexander. 
The exceptions are noticed in the opinion of 
the court. 

John T. aiorgan, Wm. Boyles, and James 
W. I^psley, for petitioners. 

John Little Smith, Thos. H. Hemdon, and 
S. J. Gumming, for Horn and Alexander. 

"WOODS, Circuit Judge. So far as the peti- 
tion of McPhail and wife is concerned, it 
must be dismissed, because by the terms of 
the decree it was only to the parties remain- 
ing after the dismissal of the bill as to Mc- 
Phail and wife that the privilege was given 
to make application for such order and relief - 
as they might be entitled to ask, on the prin- 
ciples of the decree. The exceptions filed by 
Alexander to the report of the master on the 
claims of Mrs. Bryan and Mrs. Nabors, are 
based on the ground that they are barred by 
the limitation of six years prescribed by 
paragraph six, of section 2901 of the Revised 
Code of' Alabama, cannot prevail. The pro- 
vision of the statute referred to is as follows: 
"Actions against the sureties of executors, 
administrators or guardians, for any mis- 
feasance or malfeasance whatever of their 
principal, the time to be computed from the 
act done, or omitted, by their principal, which 
fixes the liability of the surety," must be 
brought within six years. Alexander claims 
that his liability arose from this fact, only 
that he was the surety on the bond of Horn 
as executor; that the default of Horn dates 
from the depree of the probate court against 
him, rendered in 1864, and that, as the peti- 
tions of Mrs. Bryan and Nabors, in this case, 
were not filed until April, 1874, their claims 
are barred by the statutory provision afore- 
said. But it seems clear that the running 
of the statute was interrupted by the filing 
of the original bill in this case, on the 15tli 
of November, 1867. The bill was filed, in 
effect, for all the distributees of the estate. 
It prayed "that said pretended will be set 
aside, etc., and that the defendant John A. 
0. Horn might be held to full and just ac- 
count for all property and money, rents and 
accumulations of said estate, with those per- 
sons entitled to distribution and inheritance 
thereof. Or, if said will is not set aside, that 
said John A. C. Horn, as execufor thereof, 
be held to account with orators and the other 
legatees and devisees under the same, for 
his execution thereof," etc. 

The court, by its decree, dismissed so much 
of the bill as assailed the validity of the 
will of John Horn, and adjudged that the 
defendant John A. C. Horn pay to the 
complainants the sums found to be due to 
them respectively by the decree of the pro- 
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liate court of Slay 2, 1864, and reserred the 
riglit to tlie remaining defendants, "wlio are 
now these petitioners, to make application 
for such order and relief as they might be 
entitled to ask on the principles of the de- 
cree. As soon as this decree was finally af- 
firmed by the supreme court of the United 
States, these petitions were filed, - It cannot be 
possible that while this bill was pending, seek- 
ing to call this defendant Horn to account 
to all the legatees under the will of John 
Horn, a part of said legatees being complain- 
ants, and a part defendants, to the bill, that 
the statute of limitations was running 
against those who happened to be defend- 
ants. It is even immaterial whether the pe- 
titioners whose application is now under con- 
sideration, were complainants or defendants. 
The bill inured to their benefit, and it was 
so decreed by the court. In the case of 
Payne v. Hook, 7 Wall. [74 U. S.] 425, the 
'Supreme court says: "A cour.t of equity 
adapts its decree to the necessities of each 
case, and should the present suit terminate 
in a decree against the defendant, it is easy 
to do substantial justice to all the parties, 
and prevent a multiplicity of suits by allow- 
ing the other distributees, either through a 
reference to a master, or by some other prop- 
er proceeding, to come in and share in the 
benefit of the litigation." That is what has 
been done here. No new parties have been 
made— no new liabilities suggested. The 
only pux'pose of the application of these 
petitlonei-s is to ascertain the amount due 
them, on the principles of the decree made 
on the original bill. The language of a de- 
cree in chancery must be construed with 
reference to the issue T^hich is put foi-ward 
by the prayer for relief, and other plead- 
ings, and which thus show what it was meant 
to decide. Graham v. La Crosse & M. It 
Co., 3 Wall. [70 U, S.] 704. 

To allow tlie defendants to the original 
bill to claim that, while the litigation was 
proceeding against them in the main cause, 
the statute of limitations was running against 
all the distributees who were not complain- 
ants in the bill, is not founded en any 
sound theory of the statute. But while 
Alexander cannot set up, successfully, the 
statute of limitations, there is another 
gi-ound suggested in his brief, on which he 
can resist the rendition of any decree 
against him in favor of either Mrs. Bryan 
or Mrs. Nabors, and that is, that there is 
no decree rendered against him in the main 
suit. The circuit court rendered a decree 
against John A. O. Horn, but none against 
Alexander. The decree against Horn was 
appealed from, and affirmed by the su- 
preme courL That is an end of the main 
cause. There was no decree absolute 
against Alexander in the main cause. For 
some reason which does not appear, the 
court did not hold him liable upon the case 
made by the original bill, and the decree 
pro confesso against him. The effect of the 



decree pro confesso against him was sim- 
ply to enable the case to be carried on as 
to him ex parte. Frow v. De La Yega, 15 
Wall. [82 U. S.] 552. After the affirmance 
of the decree of the circuit court \iy the 
supreme court, the case, as far as it con- 
cerned Alexander, was just as effectually 
disposed of as if the bill had been dis- 
missed as to him. Now the petitioners, 
Mrs. Bryan and Mrs. Nabors, are author- 
ized to make application for such order and 
relief as they may be entitled to ask on the 
principles of the decree in the main cause. 
That decree held Horn liable, hut dischar- 
ged Alexander. The petitioners are, there- 
fore, entitled to ask a decree only against 
Horn, for such sums, respectively, as they 
may show themselves entitled to. They 
have no remedy against Alexander, because 
the court, in the main cause, made no de- 
cree against him. As soon as the ease got 
beyond the reach of amendment by the 
affirmance of the decree of the circuit court, 
Alexander was effectually out of court, and 
the petitioners could have no relief against 
him, save by a new suit. Whatever de- 
crees, therefore, are rendered in favor of 
the petitioners, must be against Horn alone. 
It remains to consider the exception filed 
by Horn to the master's report The first 
exception is to the allowance of interest on 
the decrees of May 21, 1860, and of May 2, 
1864, in favor of Mrs. Bryan. But the de- 
cree in the main case allowed interest 
against Horn, in favor of the original com- 
plainants. The opinion of the court was 
that the investment made by Horn, as al- 
leged in his answer, of the funds of the 
estate in Confederate States' bonds, and 
their deposit by him with the probate judge, 
was no payment, and did not effect the 
discharge of Horn from his liability. He 
still owed the amount of the decree of the 
probate court, and was, of course, liable t'» 
the payment of interest thereon. The fact 
which Horn alleges, by affidavit, that he 
received no interest, does not excuse him 
from the payment of interest He was 
chargeable with interest from the date of 
the decrees until they were paid. He can- 
not excuse himself from the payment of 
interest by showing that he invested the 
fund in Confederate bonds, from which he 
received no Interest. Such an investment 
does not discharge the principal, as this 
court has already decided, and it does 
not, therefore, discharge the interest It is 
claimed, as an additional reason why no in- 
terest should have been allowed Mrs. Na- 
bors, that the will of John Horn provided 
that if she should die childless the be- 
quest to her should go to her brothers and 
sisters, and her present or future husband 
should have no pait in it It is, therefore,, 
insisted by Horn that he could not, with 
safety, pay the money to Mrs. Nabors or 
into the probate court, until she had se- 
cured the same to the parties entitled there- 
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to, in ease she died childless. No reason 
is perceived why he could not have safely 
paid the fund into the probate court Such 
a payment would have exonerated Mm com- 
pletely. He failed to do this. He kept the 
money himself, and he is, therefore, prop- 
erly chargeable with interest. 

Exception is taken by Horn to the allow- 
ance by the master, to Mrs. Bryan, of 
§2,700, the amount of the decree of May 
21, 1800, because that decree had been set- 
tled and closed by a proceeding by her 
and hei; liusband, in the probate court of 
Marengo county, Alabama, and the appeal 
therefrom to the supreme court. The pro- 
ceeding of Mrs. Bryan and her husband, 
as appears by the report of the case in 
42 Ala. 496, was a motion made to the 
probate court in 1867, to revise and amend 
the decree of 1860. The supreme court de- 
cided that, after the final settlement in 
1864 by the executor of the estate, the juris- 
diction of the probate court ceased, and 
that the party's remedy, if he had any, 
was in chancery. This, clearly, cannot be 
considei'ed as a final disposition of the 
rights of Mrs. Bryan, under the decree of 
1860. The master disallowed the claim of 
Horn against Mrs. Bryan for board for 
herself and children, and of the sum of 
§270 paid Modawell. These disallowances 
of the master seem to be sustained by the 
evidence. At all events, the presumption is 
in favor of the conclusions of the master, 
and nothing has been advanced to con- 
vince the court that the master has ei'red 
in these disallowances. They will not be 
disturbed unless shown to l>e erroneous. 
The same remarks apply to the exceptions 
filed by Mrs. Bryan. 

The result is, that all the exceptions tak- 
en by Horn to the report of the master, 
land also the exceptions taken by Sirs. 
Bryan, must be overruled. There will be 
decrees entered in favor of Mrs. Bryan 
and Mrs. Nabors, against John A. 0. Horn, 
for the sums found due to them respective- 
ly. The petitions, so far as they concern 
Alexander, will be dismissed. It may be 
well to add, that the taking of decrees p^o 
confesso, on the petitions filed by Mrs. 
Bryan and Mrs. Nabors, and the filing of 
answers to such petitions, setting up ob- 
jections to the claims made in the petitions, 
was an unnecessary and improper proce- 
dure. It is not the practice in equity, after 
final decree, to institute a new train of 
pleading. The only purpose to be sub- 
served by filing petitions is to bring the 
claim of the petitioners before the master. 
All objections to the relief sought by the 
petition should be made before him. 

[NOTE. This case was subsequently heard 
Mpon actions at law brought by Frances L. Bry- 
an and Elizabeth T. Nabors against the surety 
on the executor's bond. There were pleas of the 
statute of limitations and demurrers by the 
plaintiffs to the pleas. The demurrers were sus- 
tamed. Case No. 2,064.] 
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LOOKINGTON v. SMITH. 

[Pet. O. G. 466.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1817. 

Wak— Aliens Resident in Country— Power to 
AuHEST — Regulations — Pleading at Law- 
Matters Subsequent to Plea— Fokmai, Objec- 
tions. 

1. Powers of the president of the United States, 
under the act of congress relative to alien enemies, 
[1 Stat. 577]. This act having authorised the 
president to direct the confinement of alien ene- 
mies, necessarily conferred all the means for en- 
forcing such orders as he might give in relation 
to the execution of those powers. 

2. The marshals of the several districts, are the 
proper officers to execute the orders of the presi- 
dent, under the act relative to alien enemies. 

3. It is to the dep*irtment of state, that a ref- 
erence must be made for the official acts of the 
president, in relation to such public measures as 
are not immediately connected with the duties of 
some other department. 

[Cited in brief in Collins v. State, 8 Ind. 351.] 

4. The president may direct some other depart- 
ment to make known such measures as he may es- 
tablish. 

5. After the president had established such reg- 
ulations as he deemed necessary in relation to 
alien enemies, it was not necessary to call in the 
aid of the judicial authority, on all occasions to 
enforce them, and the marshal could act without 
such authority. 

6. By the provisions of the law, congress in- 
tended to make the judiciary auxiliary to tlie 
executive in effecting its great objects; and each 
department was to act independently of the oth- 
er, except that the former was to make the ordi- 
nances of the latter the rule of its decisions. 

[Cited in Re Spangler, 11 Mich. 323.] 

7. A plea, which states matters which oc- 
curred subsequent to the institution of the suit, 
is bad on demurrer. 

8. "When objections, merely formal are stated 
as causes of demurrer, the party taking them is 
entitled to the benefit of such exceptions, when 
they are well founded. 

At law. 



WASHINGTON, Circuit Justice. This is 
an action of assault and batteiy, and false 
imprisonment, to which the defendant has 
put in four special pleas of justification. 
The fii'st sets forth in substance, that at the 
time when the alleged wrongs were commit- 
ted, viz. on the 9th of October, 1813, the de- 
fendant was marshal of this district. That 
war had been declared by the government 
of the United States against the United 
Kingdom of Great Britain and Ireland, 
which had been duly proclaimed by -the 

1 [Reported by Richard Peters, Jr., Esq.] 
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president. That in conformity with an or- 
der of tbe president, requiring the subjects 
of the enemy residing within the United 
States to report themselves to the marshal 
■of the state in which such aliens resided, 
the plaintiff, on the 18th day of July, 1812, 
reported himself to the defendant as an 
alien and a subject of the king of the United 
Kingdoms, &;c, and a merchant; and the plea 
avei-s, that the plaintiff at the time when, 
was an alien enemy subject of the said 
liing, aged above twenty years, residing in 
the state of Pennsylvania within forty miles 
■of tide water, engaged in commerce, and 
was not naturalized, nor had he made appli- 
Eation to any court of the United States to 
be naturalized. The plea then proceeds to 
set forth sundry orders issued from the de- 
partment of state, by the directions of the 
president, of which public notice was given; 
as also cei-tain instructions to the respective 
marshals, issued from the same department, 
and also from that of the commissai-y gen- 
eral of prisonei-s, by order of the president, 
the most material of which are as follows: 
The order of the 23d of Februaiy, 1813, re- 
quired all alien enemies residing within 
foity miles of tide water, forthwith to apply 
to the marshal of the district in which they 
resided, for passports to retire to such places 
beyond that distance from tide water as 
should be designated by the said mai-shal; 
which order was accompanied by instruc- 
tions to the marshals, of the same date, re- 
quh'ing" them to take into custody and con- 
vey to the place assigned to them, all those 
to whom the said order had reference, who 
were engaged in commerce, and who did not 
immediately conform to said order. Also 
the instructions of the 12th of November, 
1813, requiring the several marshals to offer 
for execution to every alien enemy within 
their respective districts who had been or 
might be thereafter removed from the vicin- 
ity of tide water, a parol of honour in a 
prescribed form; and if refused, command- 
ing them to place every alien enemy so re- 
fusing, forthwith in close confinement; also, 
a subsequent order of the 17th of the same 
month, insti-ucting' the marshals not to lib- 
erate any person imprisoned under the 
above order of the 12th, without the special 
order of the commissary general. The plea 
then proceeds to aver, that on the 13th of 
■ March, 1813, the plaintiff received from the 
defendant a passport to retire to Reading, a 
place beyond forty miles from tide water, 
to which place he did retire, and remained 
there lor some time, but that he afterwards 
left it contrary to the above regulations, and 
was found by the defendant at large in the 
■city of Philadelphia; and being required by 
the defendant to return to Reading, which 
,he refused to do, the defendant gently laid 
his hands on the plaintiff in order to take 
him^ into custody, that he might be convey- 
ed to Reading; and that for this purpose 
the defendant necessarily imprisoned the 
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plaintiff in the debtors' apartment, the usual 
and lawful place of confinement for persons 
taken into custody by the marshal under the 
authority of the United States. 

The plea then states two unsuccessful at- 
tempts of the plaintiff to obtain his dis- 
charge, under writs of habeas corpus, the one 
issued by the chief justice of Pennsylvania, 
and the other by the supreme court of that 
state, and proceeds to aver, that the defend- 
ant, on the 20th of November, 1813, in obedi- 
ence to the above recited order of the 17th of 
the same month, tendered to the plaintiff the 
parol of honour therein prescribed, which 
the plaintiff refused to execute; in conse- 
quence whereof the defendant held the 
plaintiff in confinement until the 19th of 
April, 1814, when he signed the parol and 
was dischai'ged. 

The second plea resembles the first, except 
that it omits to mention the writs of habeas 
corpus; and it sets forth an order issued 
from the depaxtment of the commissary gen- 
eral, by the directions of the president, dat- 
ed the 19th of April, 1813, instructing the 
several marshals, in any case where an alien 
enemy should declare his adherence to the 
enemy and a disposition to support their in- 
terest, or who should attempt to disturb the 
confidence reposed in their government by 
the citizens of the United States, to place 
him immediately in close confinement. This 
plea then avers that the plaintiff at different 
times, before and during his confinement, 
was chargeable with actual hostility towards 
the government of the United States, and 
with other crimes against the public safety, 
by declaring his adherence to the enemy, 
and by declaring his intention to escape 
from his said restraint and to join the ene- 
my; and by declaring that he corresponded 
with the subjects of the enemy, and had in- 
tercourse with them; whereupon the de- 
fendant, having the wan-ant of the presi- 
dent therefor, gently laid his hands on the 
plaintiff, and then and there an-ested and 
confined' him In the debtors' apartment afore- 
said, and there continued him until the 19th 
of April, 1814, when he signed a parol to re- 
turn to Reading, when he was discharged. 

To the two first pleas demun-ei's have been 
filed, and vaiious causes assigned; the 
whole of which may be included under the 
following heads: First, that the act of con- 
gross of the 6th of July, 1798, respecting 
alien enemies, did not authorise the presi- 
dent to direct the restraint or confinement 
of such persons for any other ijurpose than 
that of removing them from the United 
States; and that the orders of the president 
could give no authority to the marshal to 
confine an alien enemy, unless the marshal 
was also armed with a special warrant from 
the president for the removal of such alien 
from the United States. Second, that if the 
president had a power to order alien ene- 
mies to be confined for any other -purpose, 
still such" order must have been made by 
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some public act of liis own, and under his 
seal, of which the orders Issued from the de- 
partment of state, and from that of the 
commissary general, are no evidence. Third, 
that the marshal was not justified in arrest- 
ing and confining the plaintiff without the 
sanction of the judicial authority, under the 
second section of the above act of congi-ess. 
The fourth objection is to the form of these 
pleas. 

Issues in fact are joined on the third and 
fourth pleas, and need not be noticed at 
this time. The three first heads of objection 
to the defence asserted by these pleas, were 
so fully discussed, and, to my mind, so 
satisfactorily decided by the chief justice 
of the supreme court of this state, upon the 
habeas corpus obtained by the plaintiff, that 
I deem it unnecessary to go at large over 
the same ground, but I shall content myself 
with a brief expression of the reasons upon 
which my opinion is founded. 

First, the power of the president under 
the fii-st section .of the law, to establish 
by his proclamation or other public acts, 
rules and regulations for apprehending, re- 
sti-aining, securing, and removing alien ene- 
mies, under the circumstances stated in that 
section, appears to me to be as unlimited 
as the legislature could make it He alone 
is authorised to direct the conduct to be 
observed on the part of the United States 
towards such alien enemies, and to prescribe 
the manner and degree of restraint to which 
they should be subject; to declare in what 
eases, and on what terms, their residence 
should be permitted, and to provide for the 
removal of those whom he should not per- 
mit to remain in the United States, and who 
should refuse or neglect to depart; and, to 
avoid all doubt as to the extent of his power, 
he is authorised in general and unqualified 
terms, to establish any regulations which 
he should think, necessary in the premises, 
and for the public safety. There is not, I 
think, the slightest ground for the argument, 
that evei-y resti-aint or confinement of an 
alien enemy is unauthorized by this law, 
unless it be made with a view to his re- 
moval from the United States. If this be 
the true construction of the act, it would 
follow that, however dangerous it might be, 
imder any supposed circumstances, for alien 
enemies to quit the United States, possessed 
of information useful to the enemy, and 
detrimental to this nation, they must never- 
theless be either sent away, or be suffered to 
go at large, protected spies in the service 
of the enemy, and possibly in the vicinity 
of their armies and navy. That the legis- 
lature intended to confine the government 
to the choice of one of these alternatives, 
when a middle and safe com'se was at hand 
and evidently in its view, is not to be pre- 
sumed; nor can such a construction, in my 
opinion, be fairly made from the words, or 
from the professed object of the law. It 
would naiTow the meanina of expressions 



as uncLualified as could well be employed,, 
contrary to reason and the most obvious 
policy of the law. It seems perfectly clear^ 
that the power to remove was vested in the 
president, because, under certain circum- 
stances, he might deem that measure most 
effectual to guard the public safety. But 
he might also cause the alien to be re- 
strained or confined, if in his opinion the 
public good should forbid his removal. If 
then the president was authorized to direct 
the confinement of alien enemies, Avithout 
intending to remove them, I am of opinion 
that the powers vested in him, necessarily 
conferred all the means of enforcing his- 
orders; and since it would be absurd to- 
suppose that the president could personally 
enforce his own decrees, it follows that he 
might direct others to do it; and what officer 
of the government could, with so much pro- 
priety, be clothed with this authority, as 
the marshals of the seveml districts? The 
third section of the law applies to the single 
case of a removal from the United States, 
in which case the marshal, by the express 
provisions of that section, is to act under 
the warrant of the president: But, in all 
other cases coming within the provisions of 
this law, the authority of the mai'shal tO' 
cairy into execution the regulations and 
orders of the president, is implied in the 
power conferred on the president to estab- 
lish these regulations. 

Second. The next objection to the sub- 
stantial merits of the defence, is, that the 
orders issued from the department of state 
and from that of the commissary general, 
are not to be considered as the public acts- 
of the president The department of state 
Is one of the organs of the executive branch 
of the government, established for the pur- 
pose of facilitating and conducting the 
operations of that branch, so far as the du- 
ties assigned to it extend. The business of 
that department is by law to be conducted 
in such manner as the president may direct. 
It is to this department that a reference 
must be made, for the official acts of the 
president in relation to those public meas- 
ures which he may establish, and which 
are not more immediately connected with 
the duties of some other department. This 
has been the general practice of this branch 
of the government, and is fully warranted 
by law- Nevertheless, the president for the 
more easy and expeditious discharge of his- 
executive duties, may direct some other de- 
partment to make known the measures- 
which he may think proper to establish. 
They are equally his acts, whefther they 
emanate from the department of state, or 
from any other department This much I 
have thought proper to say upon the general 
question, independent of the aid to be de- 
rived from averments in the pleading. Foiv 
in this case it is to be observed, that the 
pleas expressly aver that the orders and in- 
structions issued from the department of 
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state, and from that of tbe commissary 
geneml, were the orders and instructions 
of the president, communicated by those de- 
partments, respectively, and these averments 
are acknowledged by the demurrer to be 
true. There can therefore be no ground for 
the argument that the president had no au- 
thority to delegate his powers to the depart- 
ment just mentioned; because, in fact, he 
has not done so. As to the necessity of a 
seal, to give validity to the orders of the 
president, it is I think a suflacient answer, 
that there is no law or usage which re- 
quh'es it. 

Third. It is, in the nest place contended, 
that after the president has established such 
regulations as he may think necessary, the 
judicial authority must in every instance 
be resorted to to enforce them, and that 
the marshal can act only under such au- 
thority. Such a construction would, in my 
opinion, be at variance with the spirit as 
well as with the letter of the law, the 
great object of which was to provide for the 
public safety, by imposing such restraints 
upon alien enemies, as the chief executive 
magistrate of the United States might think 
necessaiy, and of which hia particular situ- 
ation enabled him best to judge. It was 
certainly proper, and, in many cases it 
might be highly beneficial to the public 
safety, to vest in the judiciary a power to 
enforce the ordinances of the president, in 
every case which should be regularly 
brought before it. But to bring this power 
into action, there must be a specific com- 
plaint against some particular individual, 
and a regular heating of each case must be 
had. If no pei*son will take upon himself 
the task of becoming an informer, at all 
times and under any circumstances an un- 
pleasant one, is the public safety to be 
jeoparded, however imminent the president 
may know the danger to be? Certainly, this 
never could have been the intention of the 
legislature. If only judicial interference 
can be resorted to, it is most obvious that 
the means are altogether inadequate to the 
end for which the law meant to provide. 
But how can a construction so narrow as 
that -contended for, consist with the unlimit- 
ed powers conferred on the president? If 
he could not direct the marshal to confine 
alien enemies who ■ should ' refuse to retire 
to any place which might be designated, or 
who should declare their adherence to the 
enemy, and a disposition to support their 
interests, can it be said that he possesses 
the power to direct the conduct to be ob- 
served on the part of the United States to- 
wards alien enemies, and the manner and 
degree of their restraint, and to establish 
any other regulations he might think proper 
in the premises, for the public safety? If 
he is confined to regulations which require 
the interposition and aid of the judiciary 
to give them effect, then this restriction of 
his authority must be deduced by mere con- 
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sti'uction from expressions as unqualified' 
as the legislature could have used. I do not 
feel myself authorised to impose limits to* 
the authority of the executive magistrate- 
which congress, in the exex-cise of its con- 
stitutional powers, has not seen fit to im- 
pose. Nothing in short, can be more clear 
to my mind, from an attentive consideration 
of the act in all its parts, than that congress 
intended to make the judiciary axixiliary to 
the executive, in effecting the great objects 
of the law; and that each department was- 
intended to act independently of the other, 
except that the former was to make the 
ordinances of the latter, the rule of its de- 
cisions. 

Fourth. The principal objection assignedl 
as cause of demurrer to the form of these- 
pleas, is, that they are redundant, imma- 
terial, and not traversable; the first plea, im 
stating the several applications of the plain- 
tiff to be discharged on habeas corpus, and; 
matter which occurred after the commence- 
ment of this action;— the second plea, in- 
stating matters which occurred after the- 
commencement of the action. These objec- 
tions are, I think, well founded. The habeas- 
corpus, and the proceedings consequent 
thereon, are totally immaterial and irrele- 
vant to the matter in issue. Whether the- 
plaintiff was discharged under them or was 
remanded, could neither justify or criminate- 
the defendant, who is called .upon to answer 
for an unlawful ai-rest and imprisonment 
of the plaintiff. If he acted without legal 
authority, the decision of the judge upon 
the writ of habeas corpus eould not justify 
him. This objection however, is applicable- 
only to the first plea. But both pleas are- 
ohargeable" with the objection, that matter- 
is pleaded which occurred after the com^ 
mencement of the suit, which is, of course,, 
immaterial, and could not be traversed. This, 
action was brought, retm-nable to the April 
term of 1814, and the process was served 
on the 7th of December, 1813, preceding, and 
both pleas state, that on the 19th of April, 
1814, the plaintiff gave hla> parol when he 
was discharged, and retm-ned to Heading, 
where he continued until the end of the 
war. The second plea in particular alleges, 
that both before and during the plaintiff's 
confinement, he was chargeable with actual 
hostility towards the government of the- 
United States; and it aims to justify the. con- 
tinuance of his confinement under the order 
of the 19th of AprU, 1813, issued from the- 
department of the commissary general. Now 
it was clearly immaterial whether after this 
action was commenced, the defendant was or 
was not justified in holding the plaintiff in 
confinement. That was a matter which the 
juiy could not inquire into if it had been 
traversed, and consequently it was improper- 
ly made a pai*t of the pleas. It is not 
pleasant to decide causes on objections mere- 
ly foi-mal; but, when they are stated spe- 
cially as causes of demurrer, the party ia 
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entitled to the benefit of his exceptions, 
when they are well founded. Demurrer al- 
lowed. 



LOCKMAN (UNITED STATES v.). See Case 
No. 15,620. 
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LOCKWOOD V. COMSTOCK et al. 

[4 McLean, 383.] i 

Circuit Court, D. Michigan. June Term, 1848. 

Partxekship — Dissolution — Note Gtivex bt One 
— Old Debt — Authoritt to Settle Accounts. 

1, After the dissolution, neither partner by any 
note in writing, can bind the partnership, even 
for a debt contracted by it. And in this view, a 
note is a new contract; though it be given to pay 
a debt of the firm. 

[Cited in Conklin t. Ogborn, 7 Ind. 555 ; Gard- 
ner V. Conn, 34 Ohio, 192; Woodson v. Wood, 
84 Va. 487, 5 S. E. 279.] 

2. An authority to one party to settle the ac- 
counts of the firm, collect and pay its debts, does 
not authorize the individual to give a note in the 
name of the late firm. 

[Cited in Woodson v. Wood, 84 Va. 487, 5 S. 
E. 279.] 

At law. 

Sedgwick & Campbell, for plaintife. 
Mr. Hand, for defendant. 

OPINION OF THE COURT, This is a mo- 
tion for a new trial, reserved for a full bench. 
The suit was brought by plaintiff, as in- 
dorsee of two promissory notes, dated Sep- 
tember 1st, 1839, against defendants, as mak- 
ers, under the firm of Charles Bissell & Co. 
It was in evidence, that the firm was dis- 
solved October 29th, 1838, of which payees 
had personal notice, prior to the making of 
the notes. They were given for a debt due 
by the firm, by Bissell, without anj' author- 
ity from Comstoek to use the partnership 
name. The following advertisement of the 
dissolution of the partnership was ijublished, 
in the "Daily Advertiser" of Detroit, a paper 
of general circulation, October 31st, 1838: 
"Dissolution." "The co-partnership hereto- 
fore existing under the firm of Charles Bis- 
sell & Co., is this day dissolved by mutual 
consent. The business will hereafter be con- 
tinued by Charles Bissell, who is duly author- 
ized to settle all demands in favor or against 
said firm." "Detroit, October 29th, 1838. 
Signed, Charles Bissell, H. H. Comstoek." 

It is argued, 1. That the dissolution of the 
partnership put an end to the power of Bis- 
sell to use the partnership name. Bell T. 
Morrison, 1 Pet. [2G U. S.] 370; Atwood v. 
Gillett, 2 Doug. [Mich.] 205; Stoiy, Partn. 
458, 472-474; Gow, 253, 254. 

2d ground. That the terms in which the 
dissolution was announced to the public, did 
not authorize Bissell to use the name of his 
former partner. The question is well set- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



tied In this country that, after the dissolu- 
tion of a partnership, the partnership name 
can not be used, by either partner in the 
creation of a new contract. That power ex- 
isted during the partnership, but its dissolu- 
tion terminated it. The name can not be 
used in giving a note for a debt due by the 
late fii-m. For that would be a new con- 
tract, variant from that which was entered 
into, during the partnership. This power to 
use the name of Comstoek was clearly not 
given in the notice of dissolution. It au- 
thorized Bissell, who continued the business, 
"to settle all demands in favor of or against 
said firm." But it did not authorize him to 
use the name of his late partner, in entering 
into a new contract. To settle, was to as- 
certain the balance due, and pay it, but not 
to give a note or any other obligation. The 
motion for a new trial is granted. 



LOCKWOOD (DE MILL v.). See Case No. 
3,782. 
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LOCKWOOD etal. v. The GRACE GIRD- 
LBR. 

[N. Y. Times, March 30, 1864.] 

District Court, S. D. New York. 1804.i 

Collision — Between Sail Vessels in E.\&t 
River — Inevitable Accident. 

The libelants [John W. Lockwood and oth- 
ers] were owners of the yacht Ariel, which was 
run into by the Grace Girdler on August 5, 
1863, in the East river, off the foot of Stanton 
street. The vessels were both beating down 
the river with the wind to the eastward of 
south. They had just run out their long 
tacks, running from the Long Island shore 
to near the foot of Stanton street, Avhere both 
went about. The Ariel went about first, and 
was a little to the leeward of the Girdler. 
Both vessels were then on their short tacks, 
the Ariel being a little in advance. As she 
began to make headway, she discovered a 
feriy-boat coming up the river, to avoid 
which she luffed and was brought into the 
track of the Grace Girdler, and the collision 
took place. 

Mr. Black, for libelants. 

JBeebe, Dean & Donohu, for respondents. 

Before SHIPMAN, District Judge. 

HELD BY THE COURT: That the wit- 
nesses do not materially differ, except as to 
the distance from the docks at which it took 
place, and the speed of the Girdler. That the 
Girdler having just gone about, and having 
but little headway on, it was not in her pow- 
er to have luffed so as have avoided the Ariel. 
No collision could have taken place but from 

1 [Affirmed by circuit court; case unreported. 
Decree of circuit court affirmed by supreme court 
in 7 Wall. {74 U. S.) 196.] 
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the untoward eii'cumstance that the ferry- 
boat was passing across the track of the ves- 
sels just as they had gone about. The luff- 
ing of the Ariel was necessary to avoid the 
ferry-boat, but it unfortunately brought her 
across the track of the Grace Girdler at a 
moment when she had no power to avoid a 
collision. That the collision must be consid- 
ered an inevitable accident. 
Libel dismissed, with costs. 

[NOTE. The libelants appealed to the circuit 
court, which affirmed this decision. Case not 
reported. From the decision of the circuit court 
they appealed to the supreme court, where the 
decision was again affirmed. Mr. Justice 
Swavne delivered the opinion of the court. He 
considered that from all the testimony in the 
case it is a fair presumption that the accident 
was inevitable. He said; "Inevitable accident 
is where a vessel is pursuing a lawful avocation 
in a lawful manner, using the proper precau- 
tions against danger, and an accident occurs. 
The highest degree of caution that can he used 
is not required. It is enough that it is reason- 
able under the circumstances,— such as is usual 
in similar cases, and has been found by long 
experience to be sufficient to answer the end in 
view, the safety of life and property." But if 
tlie accident was not inevitable, the learned jus- 
tice considered the Ariel to be in fault, or at 
least there is doubt. He says: "Where there 
is a reasonable doubt as to which party is to 
blame, the loss must be sustained by the party 
on whom it has fallen." 7 Wall. (74 V. S.) 196.] 



LOCKWOOD V. The JEWESS. See Case No. 
8,412. 

LOCKWOOD (RICHARDSON v.). See Cases 
Nos. 11,786 and 11,787. 



Case Wo. 8,451. 

LOCKWOOD et al. v. WALKER. 

[3 McLean, 431.] i 

Circuit Court, D. Ohio. July Term, 1844. 

Landlokd and Texant— Pakamount Title op 
Laudlord. 

A stranger who obtains possession through a 
tenant, though by purchase of the land, cannot dis- 
pute the landlord's title. 

[This was an action at law by Doe ex dem 
Lockwood and others against Leicester 
Walker.] 

Ewing and Hart, for lessors of plaintiff. 

Mr. Squires, for defendant. 

OPINION OF THE COURT. The plain- 
tiff proved that Garret Smith leased the 
premises in eonti'oversy, from the ancestor 
of the lessors of the plaintiff; and that, 
while in possession, he sold them to Walk- 
er, the defendant. The lease to Smith hav- 
ing expired, the defendant claimed under his 
purchase. 

THE COURT instructed the jury, that as 
the entry was under Smith, the tenant of 
the lessors, the defendant. Walker, could not 

1 [Reported by Hon. John McLean, Circuit 
Justice.] . 
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dispute the plaintiff's title, and that, conse- 
quently, they must find for the plaintiff. 
The verdict was accordingly so rendered. 



LOCOMOTIVE BOILER (UNITED 
STATES v.). See Case No. 15,621. 



Case No. 8,45S. 

LOCOMOTIVE ENGINE SAFETY TRUCK 
GO. V. ERIE BY. CO. 

[10 Blatdif. 292; i 6 Pish. Pat. Cas. 187; 3 O. 
G. 93; Merw. Pat. Inv. 440.] 

Circuit Court. S. D. New York. Dec. 30, 1872. 

Patents — Pilot Wheels is Locomotivb En- 
gines— Ikfrixgemext — Act op Mat 4, 
1858— JuuisuiCTJOX. 

1. The claim of the letters patent granted to 
Alba F. Smith, February 11th, 1862, for an "im- 
provement in trucks for locomotives," namely, 
"the employment, in a locomotive engine, of a 
truck or pilot wheels, fitted with the pendent links, 
0, 0, to allow of lateral motion to the engine, as 
specified, whereby the drivers of said engine are 
allowed to remain correctly on the track, in con- 
sequence of the lateral motion of the truck, allow- 
ed for by said pendent Unks, when running on a 
curve, as set forth," is a claim for the use in, and 
the combination with, a locomotive engine, (that 
is, a structure having, at its rear end, not a swiv- 
elling truck, but non-swivelling driving wheels, 
with axles rigidly attached to the body of the en- 
gine,) of a swivelling pilot or leading truck, pro- 
vided with pendent hnks, to allow the forward 
part of the engine to move ' laterally over the 
truck, when the truck and the driving wheels are 
not together in a straight track, whereby the for- 
ward part of the engine can move onward in a 
line tangent to a curve, while the axles of the 
driving wheels are parallel, or nearly so, to the 

.radial line of the curve, and the axles of the truck 
wheels also become parallel to the radial lino of 
the curve, because the truck is made to swivel 
around the king-bolt, by the action of the rails 
on the flanges of the truck-wheels. 

2. The nature of the invention covered by such 
claim, explained. q 

3. Such claim is not anticipated by the patent 
granted to Bridges and Davenport, May 4th. 
1841. for an "improvement in railway-carriages," 
although such patent shows the use, at each end 
of a railway-car. of a swinging bolster, in a truck 
swivelling on a kins-bolt, the body of the car be- 
insc connected to the truck-frame by pendulous 
links, from which such body is hung, whereby a 
lateral motion of the truck is permitted,, independ- 
ently of the body of the car. 

4. Nor is such claim anticipated by the patent 
granted to Kipple and Bullock, December 20tli, 
1859, for an 'improvement in car-trucks." al- 
though the mode of operation of the Kipple and 
Bullock truck, per se, in a car having a like 
truck at the other end, is the same, for all the pur- 
poses of the truck itself, that it is in a structure 
which has driving wheels at the other end. 

5. Nor is such claim anticipated by the patent 
granted to Levi Bissell, August 4th, 1857, for 
an "improvement in trucks for locomotives." 

6. The arrangement of Bissell, explained. 

7. The combination of Smith was patentable, 
because it' produces a new mode of operation, and 
new results, in the structure as a whole, although 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
svllabus and opinion are from 10 Blatchf. 292. 
and the statement is from 6 Fish. Pat. Cas. 187.] 
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the truck used by Smith was old,. and, as respects 
itself, in swivelling and in having a lateral move- 
ment, operates in the same way as it did in the car 
which had two of snch trucks. 

8. The fact that Smith's patent is granted for 
an improvement in trucks for locomotives," and 
that the truck he uses was old, and that his inven- 
tion is really an improvement in locomotives, 
forms no objeetioo to the validity of the patent. 

9. Under a bill alleging an infringement by mak- 
ing and using the patented invention, the allega- 
tion is sustained by proof of using alone. 

[Cited in Butz Thermo-Eleetric Reinilating Co. 
V. Jacobs Electric Co., 36 Fed. 197.] 

10. The 1st section of the act of May 4, 1858, 
(11 Stat. 272,) which provides, that a suit not of 
a local nature, brought in a district in a state con- 
taining more than one district, against a single de- 
fendant, shall be brought in the district in which 
the defendant resides, does not apply to a case 
where the single deftndant is a corporation created 
by such state. 

[Cited in Galveston, H. & S. A. Ry. Co. v. 
Gonzales, 151 V. S. 496, 14 Sup. Ct. 407; 
Bast Tennessee, V. & G. R. Co. v. Atlanta 
& F. R. Co., 49 Fed. 612.] 

[Final liearing on pleadings and proofs. 

[Suit brought upon letters patent [No. 34,- 
377] for "improvement in trucks for locomo- 
tives," granted. Alba F. Smitb, February 11, 
1802. 




No. 3. 

[Figure 1, in the above engraving, rep- 
resents a vertical longitudinal section of 
complainant's truck, as shown in the let- 
ters patent. Figure 2 represents a trans- 
verse section of the same; d is the center 
cross-bearing plate or platform, made of 
two thicknesses of iron plate, riveted to- 
gether, and embracing the upper bars of 
the frame e. At the end of said plate, e e 
are cross-bars, beneath the said double- 
bearing plate d, to strengthen the rivets; 
f is a bolster, made of a flanged bar, through 
the center of which the king-bolt i passes. 
The king-bolt also goes through an elongat- 
. ed opening in the plates d, so as to allow 
of lateral motion to the truck beneath the 
bolster. The king-bolt also serves as a con- 
nection to hold the truck to the engine. 
The bolster F is suspended from the side- 
pieces g g, of the framfe, by means of 



[15 Fed. Gas. page 764J 

pendent links o o, whieli* links are shown 
in the engraving. No. 2, by dotted lines. 

[A further description of the structure 
and mode of operation will be found in the 
opinion of the court. 



No. 3. 



No. 4. 




[Figure 3 represents the Davenport & 
Bridges truck, as shown in their patent. 

[Figure 4 shows the arrangement for se- 
curing lateral motion, in the Levi Bissell 
patent. 

[Figure 5 represents the Kipple & Bullock 
truck, showing the arrangement of pendent 
links to permit lateral motion.] 2 

O. F. Blake and O. M. Keller, for com- 
plainant, 
C. A. Seward, for defendant. 

BLATCHFORD, District Judge. This suit 
Is founded on letters patent granted to Alba 
F. Smith, February 11th, 1862, for an "im- 
provement in ti-ucks for locomotives." The 
specification describes the invention as an 
"improvement in trucks for locomotive en- 
gines." It says: "Several laterally moving 
trucks have been made and applied to rail- 
road cars. My invention does not relate 
broadly to such laterally moving trucks, but 
my said invention consists in the employ- 
ment, in a locomotive engine, of a truck or 
pilot wheels provided with pendent links, 

2 [From 6 Fish. Pat. Gas. 187.] 
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i:o allow of a lateral movement, so that tbe 
-driving -wheels of the locomotive engine con- 
tinue to move correctly on a curved track, 
in consequence of the lateral movement al- 
lowed by said pendent links, the forward 
part of the engine travelling as a tangent to 
the curve, while the axles of the drivers are 
parallel, or nearly so, to the radial line of 
curve. In the drawing, I have represented 
my improved truck itself. The mode of ap- 
plying the same to any ordinary locomotiye 
■engine will he apparent to any competent 
mechanic, as my ti-uck can be fitted in the 
place of those already constructed, or the 
same may be altered^ to include my improve- 
ment." The ti-uck has four wheels, on two 
axles, and a frame made in the usual man- 
ner of the frame of an ordinary locomotive 
truck. It has a centre cross bearing plate 
or platform, made of two thickness.es of 
iron plate, riveted together, and embracing 
the upper bars of the frame; and a bolster, 
made of a flanged bar, through a hole in the 
centi-e of which the king-bolt passes. The 
king-bolt also goes through an elongated 
opening in the bearing plate, to allow a 
lateral motion to the truck beneath the 
bolster. At the same time, the king-bolt is 
a connection, to hold the truck to the en- 
gine. The bolster takes the weight of the 
engine in the middle, and is itself suspended 
^t the ends of bars attached to the moving 
ends of the pendent links, which are at- 
tached by bolts, at their upper ends, to 
brackets on the frame. The distance be- 
tween the bars, transversely of the truck, is 
slightly more than that between the bolts, 
so that the pendent links diverge slightly. 
"The specification says: "When running up- 
on a straight road, the engine preserves 
great steadiness, because, any change of po- 
sition, transversely of the track, in conse- 
•quence of the engine moving over the truck, 
or the truck beneath the engine, is checked 
by the weight of tlie engine hanging upon 
the links, and, in consequence of their di- 
vergence, any side movement causes the 
links on the side towards which the move- 
ment occurs, to assume a more inclined posi- 
tion, while the other links come vertical, or 
nearly so. Hence, the weight of the engine 
racts with a leverage upon the most inclined 
links, to bring tliem into the same angle as 
"the others, greatly promoting the steadiness 
■of the engine in running in a straight line. 
As the pilot or truck wheels enter a curve, 
a sidewise movement is given to the truck, 
in consequence of the engine and drivers 
continuing to travel as a tangent to the 
^ui-ve of the track. This movement, and the 
•slight turn of the whole truck on the king- 
bolt, not only causes, the truck wheels to 
travel correctly on the track, with their 
axles parallel to the radial line of the curve 
of track, but also elevates, the outer" side of 
the engine, preventing any tendency to run 
^ff the track upon the outer side of the 
^urve. Upon entering a straight track, the 
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truck again assumes a central position, and, 
in case of irregularity in the track, or any 
obstruction, the truck moves laterally, with- 
out disturbing the movement of tlie engine. 
I do not claim laterally moving trucks, nor 
pendent links, separately considered." This 
claim is: "The employment, in a locomo- 
tive engine, of a truck or pilot wheels, fitted 
with the pendent links, o, o, to allow of lat- 
eral motion to the engine, as specified, 
whereby the drivers of said engine are al- 
lowed to remain correctly on the track, in 
consequence of the lateral motion of the 
truck, allowed for by said pendent links, 
when running on a cur\^e, as set forth." 

The proof shows that the defendants have 
used, in this district, an engine, built by 
them at Dunkirk, in the Northern disti'ict of 
this state, which has four flanged driving 
wheels, and contains the invention claimed 
in Smith's patent. The issue is as to the 
novelty of the invention. In order to deter- 
mine this question, it is necessary to clearly 
see what invention is claimed in Smith's 
patent. 

He does not claim laterally moving trucks, 
that is, trucks with laterally swinging bol- 
sters. Nor does he claim pendent links, by 
themselves. Laterally moving trucks, ap- 
plied to raih-oad cars, which had at each end 
one of such trucks, free also to swivel 
around a king-bolt, which connected the car 
to the truck, and passed through the centre 
of the swinging bolster, which was the cen- 
tre of the truck, were -old. The specifica- 
tion so admits. But, Smith's invention, as 
claimed, is for the use in, and the combina- 
tion with, a locomotive engine, (that is, a 
structure having, at its rear end, not a 
swivelling truck, but non-swivelling driving 
wheels, with axles rigidly attached to the 
body of the engine,) of a swivelling pilot or 
leading truck, provided with pendent links, 
to allow the forward pai-t of the engine to 
move laterally over the truck, when the 
truck and the driving wheels are not togeth- 
er in a ^ti-aight ti-ack, whereby the forward 
part of the engine can move onward, in a 
line tangent to a cui-ve, while the axles of 
the driving wheels are parallel, or nearly so, 
to the radial line of the curve, and the 
axles of the truck wheels also become paral- 
lel to the radial line of the curve, because 
the truck is made to swivel around the king- 
bolt, by the action of the rails on the 
flanges of the truck wheels. 

In going around a curve with a locomotive 
engine, the axles of the two pairs .of driving 
wheels tend to assume a parallelism to that 
radius of the curve Which is equidistant be- 
tween the two axles. If the pilot truck has 
no lateral swing 'to its bolster, but merely 
swivels on the king-bolt, the tendency of the 
action of the truck wheels, on a curve, is 
to foi-ce the king-bolt into a position over 
the centre of the track. That action is re- 
sisted by the body of the engine, and, to ac- 
compUsh it, the driving wheels must be 
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twisted out of their proper position, and 
must slip and grind on the rails. The rea- 
son of this is, that a line drawn longitudi- 
nally through the centre of the engine, at 
right angles to that radius of the cui-ve 
which is equidistant betAveen the two axles 
of its driving wheels, will not strike the 
liing-bolt at the centi-e of the ti-ack, uuless 
the driving wheels are so caused to slip. 
Hence, it was customary, with a pilot tnicls 
which only swivelled, and had no lateral 
swing to its bolster, to make the front driv- 
ing wheels without flanges, so that they 
might slide sidewise. But, the antagonism 
is reconciled, by allowing the king-bolt and 
the forward end of the engine to move lat- 
erally, so as to keep in a line substantially 
at right angles to the axles of the driving 
wheels, and outside of the centre of the 
track, the king-bolt being no longer con- 
trolled, in its position, by the truck, and 
there being no twisting of the driving 
wheels out of position. 

Another feature, developed in the use of 
the pendent links, is pointed out in the speci- 
fication, which is, that, on entering a curve, 
the outer side of the engine, as the truck 
moves inward laterally under it, is elevated, 
so as to counteract any tendency to run ofE 
of the track on the outer side, by the cen- 
trifugal action, and, as the mode of hanging 
the links causes the link on the outer side 
to assume a more inclined position, while the 
other link becomes more nearly vertical, the 
weight of the elevated engine acts to steady 
the engine, and restore it to a position mid- 
way between the rails, on returning to a 
straight track. This feature of the links also 
acts to keep the engine steady, when on a 
sti-aight track. 

The patent granted to Bridges and Daven- 
port, May 4th, 1841, for an "improvement in 
railway carriages," shows a swinging bolster, 
in a truck swivelling on a king-bolt, the body 
of the car being connected to the truck frame 
by pendulous links, from which such body is 
hung, whereby a lateral motion of the truck 
is permitted, independently of the body of 
the car, the sidewise motion being checked 
by springs in the truck. But, the specifica- 
tion of that patent does not suggest the use 
of such a truck in any other structure than a 
car having one of such trucks at each end, 
and two king-bolts. Nor did it, or the use 
of two of such swinging bolsters in a car, 
suggest, from 1842, to 1862, the combination 
of such a swinging bolster truck with a loco- 
motive engine, for the purjwses set forth in 
Smith's specification. 

In the truck described in Smith's specifi- 
cation, the side springs of Bridges and Dav- 
enport are dispensed with, the divergence of 
the pendent links being used, instead, to 
check the sidewise movement. This precise 
constniction of divergent links is shown in 
the patent granted to Kipple and Bullock. 
December 20th, 1859, for an "improvement 
in car tracks." Their use has the tendency 



to elevate the outer side of the car on a 
curve, and the tendency to steady the body 
of the car through its weight on the links 
that are most inclined, and the tendency to 
limit the lateral movement, without using 
side springs. But, although the mode of 
operation of a Kipple and Bullock track, per 
se, in a car having a like track at its other 
end, is the same, for all the purposes of the 
track itself, that it is in a structure which 
has driving wheels at the other end, yet the 
moment the truck swivelling on a king-bolt 
is taken out of the other end of the structure, 
and driving wheels take its place, the mode 
of opeiution of the structure as a whole be- 
comes different from the mode of operation 
of the structure with the two swivelling 
ti'ucks. This is conceded by the expert for 
the defendants, and is quite manifest. The 
mode. of operation becomes such as is de- 
scribed in Smith's specification, and no such 
mode of operation exists in the structure 
with the two trucks. Moreover, the exist- 
ence of the Kipple and Bullock patent, and 
the use gf cars each with two of their trucks, 
does not seem to have suggested, before the 
invention of Smith, the use of one of such 
tracks, as a pilot track in a locomotive en- 
gine, to obviate the well-known difficulties 
in using the engine on a curve. 
. The only other pre-existing invention 
brought up to affect the novelty of the Smith 
invention, is the patent granted to Levi 
Bissell, August 4th, 1857 [No. 17,913], for an 
"improvement in trucks for locomotives." 
Bissell's truck is shown used under the for- 
ward part of a locomotive engine. It has a 
provision, designed to allow a lateral motion 
to the truck, independently of the motion of 
the body of the engine, and a provision to 
cause the forward part of the engine to 
mount up an incline, towards the outer side, 
in a curve, and thus check the sidewise 
movement, and to descend, by its gravity, 
to the normal position, on resuming the 
straight track. The specification of Bissell's 
patent says, that the object of his invention 
is, "to retain the track with the axles always 
at right angles to the rail, whether on a 
straight or curved track, and prevent the 
truck swinging around on its centre pin, in 
case of meeting with any obstruction, and to 
make the curvature of the rail the means 
for turning the truck so that the axles are 
parallel to the radial line of the given curve, 
in which position they are retained firmlj'- 
until the direction of the track again 
changes." The specification then points out 
the difficulties, in the use of locomotive en- 
gines on curves, with the ordinary pilot 
track, resulting in a "constant sidewise slid- 
ing motion on the rail," in consequence of the 
driving wheels being forced in a line de- 
flected from that of a cylindrical forwai'd 
rolling motion, and in a constant bearing of 
the truck to the outer side of the curve, and 
in the tendency of the engine to go off the 
track, "particularly in case a broken rail or 
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obstruction occurs, when the truck swivels 
around on its centre pin." It then proceeds: 
"I, therefore, construct my truck in such a 
manner that the axles of the driving wheels 
shall be on the Ihie of, or parallel to, the 
radial line of the curve, so as always to have 
a direct forward propelling motion, and not 
strain or wear the rail or flanges of the 
wheels, and so that two or more pairs of 
drivers can be fitted with flanges. Conse- 
quently, the centre line of the locomotive, in 
going around the curve, travels as a tangent 
to the centre of the drivers, and, to accom- 
modate the curve, I fit the truck or forward 
wheels in such a manner as to allow of a 
transverse motion, the said truck swinging 
laterally upon an axis of motion, h, located 
centrally between the centre of the drivers 
and truck, (or slightly forward of the same,) 
so as to give a slight tendency to the truck 
to run to the hiner side of the curved track. 
Thereby, the axles of the truck wheels are 
parallel (or nearly so) to the radial line of 
the curved rail, and the engine runs around 
any given curve without much more strain, 
either on the wheels or the track, than would 
occur on a straight railroad; and. at the 
same time, there is no chance for the truck 
to turn on its centre pin, by any obsti-uction 
coming in contact with the wheels, and the 
wheels will pass over a broken raU, and not 
be displaced, unless all four wheels are si- 
multaneously unsupported, and, even then, 
the wheels and truck, being set correctly to 
the angular position with the drivers and the 
cm*vature of the track, will continue to move 
in the correct direction, and pass over any 
obstacle or broken rail, and attain the imin- 
jured part of the track; and, in running on 
a straight track, the truck is held correctly in 
position, and will run over quite considerable 
obstruction without being turned aside. In 
running on either a straight or curved track, 
one of the truck wheels often breaks ofC, and 
the track swivels around on Its centre pin 
in consequence, and throws the engine ofE 
the track; but, with my device, one wheel, 
or even the two wheels on the opposite sides 
diagonally of the truck, might break off, and 
still the truck would not run off, because its 
position is set, and it has no axis of motion 
around which it could swing, when injured 
as above stated, or when meeting a broken 
rail or any obstruction, but is given a direct 
forward propulsion; and, in all cases, the 
axles of my wheels have only a strain and 
torsion due to the difference of length be- 
tween the outer and inner rails, instead of a 
strain due to the binding of the flanges of 
the wheels, from the diagonal position of the 
axles, in addition to the above named strain; 
hence, axles so often break" when ranning 
around a curve. With my engine, the fric- 
tion on the rails, in running around curves, 
is avoided, and I am enabled to maintain a 
nearly uniform speed, without any unusual 
strain or wear on any parts." The specifi- 
cation of Bissell then describes the construc- 



(Case No. 8,452) LOCOMOTIVE 

tionof his apparatus, with references to draw- 
ings. It says that the centre pin, (which is 
the king-bolt in the centre of the truck,) in 
his arrangement, "changes its character 
from a centre of motion, simply to that of a 
draft block or pin, while the centre of motion 
is thrown back to the point h, which is 
slightly forward of the centre between the 
drivers." There is, at the centre of the 
truck, a block, whose longest direction is 
across the track, and whose longest sides are 
parts of circles, of which h is the centre, or, 
as the specification expresses it, "curved 
from the centre h." There is a similar curv- 
ed slot in the top plate of the truck frame, 
which slot is sufficiently long to allow of the 
lateral movements of the truck, when the 
locomotive is on a curve of the smallest 
radius that it ever has to travel over.* The 
curved block might, it is stated, be bolted 
directly to the under side of the engine, and 
the curved slot would bring the axles of 
the wheels parallel with the radial line, or 
nearly so; but, to allow an easier motion to 
the pai-ts, the blocks may be prevented from 
turning by radius bars leading to the centre 
h. The patentee states, however, that he 
prefers that the radius bars should be at- 
tached to the truck frame, so as to cause the 
truck to swing on the centre h, in which 
case the eui-ved block may be made use of, 
or the centre pin be fitted to move in a 
curved slot. He then describes the arrange- 
ment and use of the inclines before men- 
tioned, to check the lateral motion. 

It is apparent, that the truck, in Bissell's 
locomotive, has no swivelling motion around 
its -centre pin or king-bolt, that is, around the 
centre pin in the centre of the truck, which 
connects the truck with the engine. Bissell 
expressly states, that such centre pin loses 
its character as a 'centre of motion, and be- 
comes simply a draft block or pin, and that 
the centre of motion of the truck, that is, its 
only centre of motion, is thrown back to the 
point h, outside of the trade. He further says, 
that, although his track has a centre pin, it 
has "no axis of motion around which it 
could swing." It has only a motion in the 
arc of a circle, of which the pin h, located 
between the truck and the driving wheels, is 
the centre, such motion being a swinging 
motion of the whole truck across the track. 
It follows, inevitably, that the position of the 
pin h regulates the position of the axles of 
the track relatively to the track, and that 
the absence of free swivelling in the truck 
around its centi'e prevents the action of the 
rails on the flanges of the truck wheels from 
regulating the position of such axles on a 
cuive. When the pin h is equidistant be- 
tween the centre between the axles of the 
driving wheels and the centre between the 
axles of the ti-uck wheels, the axles of the 
truck wheels may, on a curve, be in their 
proper position, that is, parallel to a radius of 
such curve half way between such axles. 
But, that is not true in reference to any oth- 
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«!• position of the pin h; and, even wlien the 
pin h is in that position, the axles of the 
tniek wheels can never he in such proper po- 
sition, when the engine is entering a curve, 
■or leaving a curve, or changing from a cui*ve 
in one direction to a curve in another direc- 
tion, because, the position of such axles de- 
pends on the position of the pin h with ref- 
erence to the track, and the driving wheels 
control the position of the pin h. A geomet- 
rical demonstration shows", that, if the pin h 
"be equidistant from the centre between the 
axles of the drivers and the centre between 
the axles of the truck wheels, the axles of 
the drivers and the axles of the truck 
wheels will, when they ai-e all on the same 
<;urve, be in their proper positions; that, if 
the pin h is not thus equidistant, one or the 
other set, or both sets, of axles will, on the 
same curve, be in a wrong position; that, 
when the di-ivers are on a curve, and the 
truck wheels are on a straight part of the 
road, the pin h can never be in such a posi- 
tion as to allow the axles of the truck wheels 
and the axles of the drivers, all of them, to 
"be in their proper positions; and that this 
holds equally true when the truck wheels 
are on a curve and the drivers are on a 
straight part of the road, and, also, when 
the truck wheels are on one curve and the 
■drivers are on, another curve. The action 
of the drivers, through tne pin h, is to twist 
the truck wheels on the track, and control 
the position of their axles, in correspondence 
with the direction of the longitudinal centre 
line of the engine. 

In the engine of Smith, the truck wheels 
and the drivers can, at all times, when the 
engine is on a cui-ve, and when it is enter- 
ing a curve, and when it is leaving a curve, 
and when it is passing from a curve in one 
direction to a curve in another direction, 
take their proper positions respectively, 
without either being controlled or interfered 
with by the other. The reason for this is, 
that the truck, in the Smith engine, has a 
swivelling motion on its king-bolt, and also 
admits of the swinging motion, across the 
track, of the engine over the tnick, or the 
truck under the engine. Neither of these 
motions affects the other. If either motion 
interfered with the other, the same result 
would follow as in Bissell's engine, and the 
position of the drivers would, at times, con- 
trol the position of the axles of the trade 
wheels. But, with Smith's ariangement, 
the track alone controls the position of the 
axles of the truck wheels, and, therefore, 
they assume their correct position on any 
tiack, straight or curved, and on any form 
of curve, and whether the drivers are on a 
straight track with the truck wheels, or on 
the same curve with the truck wheels, or on 
a straight track while the track wheels are 
on a curve, or on a curve while the truck 
wheels are on a straight track, or on one 
curve whil^ the truck wheels are on a differ- 
■ent curve. This is a result not attained in Bis- 
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sell's engine, and it results from the fact that 
the arrangements and modes of operation of 
the two structures are difEerent. The truck 
wheels, in Smith's engine, ai-e never twisted 
on the track, and the direction of the longi- 
tudinal centi-e line of the engine does not af- 
fect the position of their axles. 

It results, from these considerations, that, 
in the engine, as a whole, the Smith arrange- 
ment of track is not. merely an equivalent 
for the Bissell arrangement of track; be- 
cause, when the former is substituted for 
the latter, the resulting structure has a dif- 
ferent mode of operation and produces 
results which the other structure cannot pro- 
duce. The thing to be looked at is the com- 
bined and mutual action of the drivers and 
the ti-uck wheels, for that was the problem 
which both Bissell and Smith were trying 
to solve. Smith's claim is, substantially, a 
claim to the combination with the drivers, 
of a track arranged as he describes, allow- 
ing of .the lateral motion described, and se- 
curing the proper position of the drivers on 
the track, on cui*ves. That c6mbination is 
not found in Bissell's engine. 

It needs no argument to show, in view of 
ihe foregoing considerations, tliat there was 
a patentable novelty in the combination 
which Smith made in his engine, although the 
truck which he employed existed before, as 
the Kipple and Bullock track. The combina- 
tion produces a new mode of operation, and 
new results, in the structure as a whole, al- 
though the truck, as respects itself, in swiv- 
elling, and in having a lateral movement, op- 
erates in the same way as it did in the car 
which had two of such trucks. It was not 
apparent, without experiment, that the use 
of a swinging bolster swivelling truck, in an 
engine, would relieve all the difficulties at- 
tendant on the use of driving wheels on 
curves. If it had been, Bissell would have 
adopted the truck of Bridges and Davenport, 
instead of resorting to the conti'ivance he 
made. Hence, what Smith did was not, as 
is urged, merely to apply an old contrivance, 
in an old way, to an analogous use. 

It is urged, that Smith's patent is void, 
granted, as it is, for an "improvement in 
tracks for locomotives," because, although 
he may have invented a combination of the 
truck with a locomotive, yet he invented no 
improvement in the track, but used the truck 
of Kipple and Bullock; that the invention 
of such combination is the invention of an 
improvement in locomotives, or of a new 
locomotive, or of an improved locomotive, or 
of a combination of truck and locomotive; 
and that the patent is void as a patent 
therefor, because it is not granted as a pat- 
ent therefor, but is granted as a patent for 
an "improvement in truclis for locomotives." 
In this connection, reference is made to the 
fact, that, in his specification, Smith says, 
that figure 1 of his drawings is "a plan of 
my truck;" and, also, that, "in the drawing, 
I have represented my improved truck it- 
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self;" and, also, that "my truck can be fitted 
in the place of those already constructed." 
The body of the specification speaks of the 
invention as an "improvement in truclis for 
locomotive engines," The statute required 
that the patent should contain a short de- 
scription or title of the invention, correctly 
indicating its nature and design. This pat- 
ent substantially conforms to the statiite. 
As a tmck to be used in a locomotive engine, 
the ti-uck Smith describes as to be employed, 
is an improvement on Bissell's truck em- 
ployed in an engine. Smitli's invention is 
an imprqvem,ent in the use of trucks in loco- 
motive engines, an improvement in the use, 
for locomotives, of trucks. It is a new and 
useful improvement; and the class of inven- 
tions to which it belongs, the class which 
embraces its nature and design, is that of 
trucks for locomotives, trucks used in loco- 
motives. The claim is, to the employment, 
in a locomotive, of a truck constructed in a 
certain way, and producing a certain result, 
in the action of the drivers, on a curve. The 
title in the patent does not require that the 
claim should be one to an invention in re- 
spect to the truck per se. The expression, 
"my truck," in the specification, has refer- 
ence, obviously, when the statement of the 
nature of the invention, and the claim, are 
considered, to the truck which Smith de- 
scribes as the one he was intending to use 
in the engine, to produce the results speci- 
fied. The patent, therefore, is not open to 
the objections thus urged. 

The answer sets up, that the larger por- 
tion of the road of the defendants, and of 
the operations thereon conducted, is not 
within the jurisdiction of this court; that all 
of the engines built by them, which are al- 
leged to infringe the Smith patent, were 
constructed by them at Dunkirk; that the 
use of said engines is largely confined to the 
western division of their road; and that 
such construction and larger use were not, 
and are not, within the jurisdiction of this 
court. It is contended, for the defendants, 
that, as the bill avers that they "have con- 
structed and built, and caused to be con* 
structed and built, and are now using, trucks 
for locomotives, constioicted in accordance 
with, and containing and embodying," the 
invention patented by Smith, and that the 
plaintiffs "have reason to believe that they 
will continue to make and use the same," 
and that the defendants refuse to pay the 
plaintiffs any profits which they have real- 
ized from "such imlawful making and 
using," and, as the bill prays that the de- 
fendants may be decreed to pay to the plain- 
tiffs the profits which they have made "by 
reason of such unlawful manufacture and 
use," and may be enjoined "from making, 
constructing and using trucks for locomo- 
tives constructed substantially in accord- 
ance with" the patented invention, the bill 
is based pn the making and using, in the 
conjunctive; that its frame is such, there- 
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fore, that, if the plaintiffs cannot, under it, 
recover for the making, they cannot for the 
using; that they cannot, in this suit, recov- 
er for the making of the only engine proved 
to have been made or used by them, con- 
taining the invention patented, because, al- 
though such engine is proved to have been 
used in- this district, it is proved to have 
been made in the Northern district of this 
state; that, by the 6th section of the act of 
April 3, 1818 (3 Stat. 415), the original jm-is- 
diction of this court is confined to causes 
arising within this district, and is declared 
not to extend to causes of action arising 
within the said Northern district; that the 
cause of action arising out of the making of 
such engine is, therefore, not within the ju- 
risdiction of this court; and that, as the bill 
is founded "on the making and using, there 
can, consequently, be no recovery whatever 
under it, on the evidence as to the one en- 
gine. 

I do not think these views are sound. 
They overlook the fact, that the bill avers 
that the defendants refuse "to desist from 
using" the invention patented; that the 
grant, in the patent, is of the right "of mak- 
ing, constructing, using, and vending to oth- 
ers to be used;" that an infringement may 
be committed by making, or constructing, 
or using, or vending to others to be used; 
that an allegation, in the bill, of making or 
using, would be bad pleading; and that an 
allegation of making and using, is proved, 
to all intents and purposes, by proof of using 
alone. Indeed, the allegation, in the bill, 
that the defendants have "constructed and 
built, and are now using, trucks for locomo- 
tives constructed in accordance with, and 
containing and embodying" the patented in- 
vention, is, by no means, an allegation which 
necessarily implies that any of the struc- 
tm'es which are used by the defendants were 
built by them, or that any of 'the structures 
which were built by them are used by them. 
It may as pi'operly be read, that they have 
constructed infringing structmres, and that 
they are, also, using infringing structures. 

Under this bill, therefore, the plaintiffs, 
having proved an infringement by the use, 
in this district, of the engine referred to, 
ai'e entitled to a decree for an accounting by 
the defendants in respect of all infringe- 
ments committed in this district, by making 
or using, or vending therein; and to an in- 
junction against making in this district, and 
against using therein, and against vending 
therein. If the plaintiffs desire to proceed 
for an account and an injunction in respect 
of infringements in the Northern district, 
they must proceed by bill filed there. The 
defendants are suable in the circuit court 
for that district, their legal existence, under 
their incorporation by the state of New 
York, being co-extensive with the territori- 
al limits of that state. 

The 1st section of the act of May 4, 1858 
(11 Stat. 272), which provides, that "all suits 
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not of a local nature, hereafter to be brought 
in the circuit and district courts of the 
United States, in a district in any state con- 
taining more than one district, against a 
single defendant, shall be brought in the 
district in which the defendant resides," has 
no application to this case. Although this 
suit is one not of local nature, that is, is 
what, if it were a suit at law, would be a 
transitory action, yet the act has no applica- 
tion to a case where the single defendant 
resides as fully in all the districts in the 
state as in any one of them. A corpoi'ation, 
if it can be properly said to "reside" at all, 
resides in all the districts of the state creat- 
ing it. It is doubtful whether the act ap- 
plies to corporations. 

A decree will be entered in accordance 
with the foregoing directions, with costs to 
the plaintiffs. 

[For other cases inTolving this patent, see Lo- 
comotive Engine Safety Truck Co. t. Pennsyl- 
vania R. Co., Case No. 8,453, and note.] 
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LOCOJrOTIVE ENGINE SAFETY TRUCK 
CO. T. PENNSYLVANIA R. CO. 

[1 Ban. & A. 470; 1 6 O. G. 927; 31 Leg. Int. 

324; 6 Leg. Gaz. 324; 1 Wkly. 

Notes Cas. 16.] 

Circuit Court, E. D. Pennsylvania. Oct. 1874.2 

Patents — Pilot Truck for Loco^iotive Engines 

— BvinENOE OF ISTENTIOX TO ABANDON INVEN- 
TION — Experimental Use of Invention. 

1. The complainant's patent, was, for the com- 
bination of a locomotive engine, with a pilot 
truck, having a lateral motion by means of a 
swinging bolster and pendent links, and having 
also a rotary motion around the king-bolt, at its 
centre. The evidence showed, that prior to the 
invention, passenger ears, each having two of the 
same trucks, had been used, both trucks rotating 
freely on their respective centres around the king- 
bolts: Held, that the truck used in combination 
with an engine, the hindmost or driving wheels of 
which are rigid, produced a new and useful re- 
sult, different from the result produced by the use 
of two of the trucks upon a passenger car, in that 
the drivers of the engine move on a curved track 
with less grinding or sliding, and the friction is 
greatly diminished: Held, also, that the invention 
was not a mere double use or aggregation of two 
devices acting independently of each other; and, 
that the invention was not anticipated by the use 
of the trucks on cars, and was patentable. 

[See note at end of case.] 

2. The combination claimed in complainant's 
patent, of a locomotive engine with a pilot truck 
having a lateral motion by means of a swinging 
bolster, and pendent links, and having also a ro- 
tary motion around the king-bolt at its centre, is 
not anticipated by the invention previously pat- 
ented to Levi Bissell, of a combination with a lo- 
comotive engine of a pilot truck fitted to allow lat- 
eral motion by means mechanically equivalent -to 
the sliding bolster and pendent links, but incapa- 
ble, when in combination with the engine, of ro- 
tating on a king-bolt at its centre, the centre of 
rotation being a pin in the rear of and outside the 
frame of the truck. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Reversed in 110 U. S. 490, 4 Sup. Ct. 220.] 



3. Imperfect and crude descriptions of an in- 
vention, imparted to others by the inventor, at a 
time when he did not have a complete conception 
of the invention for which he subsequently obtain- 
ed his patent, are no evidence of an intention to 
abandon it. 

4. Experimental use of an invention, although 
made in public, from necessity, is not a public use, 
and is no evidence of abandonment. 

5. The complainant's patent, granted to Alba F. 
Smith, February 11, 1862, for an "improvement 
in trucks for locomotive engines," construed and 
lidd valid; and, that it was not anticipated by let- 
ters patent, granted to Davenport and Bridges in 
1841, nor by the improvement subsequently made 
by Kipple and Bullock, for which a patent was 
granted to them December 20, 1859. 

3 [Complainants, assignees of the letters pat- 
ent gi-anted Pebruaiy 11, 18C2, No. 34,377, to 
Alba F. Smith, for "improvement in trucks 
for locomotive engines," filed their bill, com- 
plaining of an infringement by defendants, 
and asking an injunction and account The 
defences were: (1) Want of patentability; 
(2) want of novelty; (3) abandonment to the 
public; and (4) forfeiture by reason of public 
use with the patentee's consent for over two 
years prior to his application for a patent. 
It was proved that trucks substantially the 
same as that described in patentee's speeitica- 
tion had been patented, and in use upon eight- 
wheel cai-s long prior to this invention. Let- 
ters patent to Levi Bissell, No. 17,913, dated 
August 4, 1857, were relied upon as an antici- 
pation of the use of such a truck upon a loco- 
motive engine. 

[Under the 3d and 4th defences it was 
shown that in 1853— eight years before his 
application for a patent — Smith communicat- 
ed to several persons his idea of combining 
the old and well-known swivelling ti'uck with 
a locomotive, and that three years before the 
application he had tried the combination up- 
on an engine on the Hudson River Railroad, 
and kept it successfully in use for several 
months. Changes, however, were made in 
tlie details of the invention, after this trial, 
and it was hence contended that the use had 
been experimental merely. There was no 
controversy as to infringement. 

[Keller and Blake (with whom was Hol- 
lingsworth), for complainants, cited Hussy v. 
McCormick [Case No. 6,948], and Yale & G. 
aianuf'g Co. V. North [Id. 18,123],— upon the 
issue of patentability. Melius v. Silsbee [Id. 
9,404]; Pitts v. Hale [Id. 11,192]; McCor- 
mick V. S&ymour [Id. 8,720]; "Winans v. 
Schenectady & T. B. Co. [Id. 17,8Go]; and 
Jones V. Sewall [Id. 7,495],— upon the issue 
of abandonment and public use. 

[C. Biddle and Mr. Latrobe, for defendants, 
cited Hailes v. Van Wormer [20 Wall. {87 U. 
S.) 353]; Tucker v. Spalding, 13 Wall. [80 U. 
S.] 453; Stimpson v. Woodman, 10 Wall. [77 
U. S.] 177; Northwestern Fire Ins. Co. v. 
Philadelphia Fire Extinguisher Co. [Case No. 
10,337]; and Cmt. Pat § 56.] 

3- [From 1 Wkly. Notts Cas. 16.] 
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STRONG, Circuit Justice. It is indispen- 
sable, at the outset of this case, to have a 
clear apprehension of the device or improve- 
ment, for which the patent was granted to 
Alba F. Smith— the patent which, it is al- 
leged, the defendants have infringed. The 
invention is denominated by the patentee, in 
his specification, "an improvement in trucks 
for locomotive engines," and in the descrip- 
tion of the di-awing, he calls it a plan of his 
truck. His language is: "In the drawing I 
have represented my improved truck itself. 
The mode of applying the same to any ordi- 
nary locomotive engine will be apparent to 
any competent mechanic, as my truck can be 
fitted in the place of those already consti-uct- 
ed, or the same may be altered to include 
my improvement" But, though this seems 
to indicate that, in the mind of the patentee, 
the thing invented by him, or at least the 
principal thing, was an improvement in 
trucks, the state of the ait when this alleged 
invention was made, as well as other parts 
of his specification, and his claim, make it 
quite clear, that the patent must be con- 
strued as embracing nothing more than a 
combination; oi*, in other words, the employ- 
ment, in a locomotive engine, of a truck for 
pilot Jrheels, framed in the maimer described, 
and capable of specified operation. That 
constituent of the combination, called a truck, 
is particularly defined. Its peculiarities are 
pointed out, and thereby it is distinguished 
from other ti'ucks, which might have been, 
and some of which had been, used in loco- 
motive engines. But the truck so described 
was an old device, I think, weU known and 
in common use long before the Smith patent 
was gi*anted. This has been established, in 
my opinion, beyond doubt, by the evidence 
relative to the state of the art.' 

In 1841, a patent was gi*anted to Davenport 
& Bridges, for an improvement in railway 
carriages, especially eight-wheel carriages, 
having two trucks, one at each end of the 
car, and each truck connecting a set of four 
wheels. The improvement consisted, main- 
ly, in consti'ucting each truck with a swing- 
ing bolster, located centrally between the 
axles. Upon this bolster the car rested, and 
•was connected with it by a king-bolt passing 
through its centre. The bolster was sus- 
tained by pendent links at or near each end 
■of it, suspended upon two iron bars resting 
on the truck frame, and having their lower 
extremities connected. The links, and the 
bolster sustained by them, were thus allowed 
to swing transversely to the track, limited, 
however, in the extent of their play, by 
springs set on each side of the king-bolt, at 
a suitable distance from it The objects and 
effects of this device were to allow, in addi- 
tion to free rotation of the truck around the 
king-bolt, a lateral movement of the truck 
■under the car, when running upon, into, or 
■out of a curved track, or at other times, and 
also to relieve passengers in the cars from 
the sudden jars caused by the sideway move- 
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ment of the flanges of the wheels against the 
track rails. This improved truck appears to 
have been applied extensively to eight-wheel 
cars, generally, if not always, at each end of 
the car. It was, however, said in the spec- 
ification of the patentees, that one of the 
truck frames of such car (an eight wheel) 
might have their invention applied to it but 
that, when applied to two of them, at oppo- 
site ends of the ears, there was a combined 
action of the two, which tended to sti-aighten 
the line of draft, in a train of cars, when run- 
ning on a curve of the railway. 

It does not appear that any truck, exactly 
like that described in the Davenport & Brid- 
ges patent, was ever applied to a locomo- 
tive engine, or any car, in which the driv- 
ing or hindmost wheels are rigidly attached 
to the body of the ear or engine, and are in- 
capable of rotating under the body. Nor was 
the truck, in all respects, like the truck em- 
ployed in the Smith combination, though it 
made a near approach to it. It was not es- 
sential to it, that the pendent links should be 
divergent. But the truck was so consti-ucted 
as to allow lateral motion, and swivelling on 
the king-bolt, and, in the improvement sub- 
sequently made by Kipple &, Bullock, for 
which a patent was granted to them on the 
20th of December, 1859, divergency of the 
links was an essential part In that im- 
provement, while the swinging bolster and 
the pendent links were employed, as in the 
Davenport & Bridges invention, the side 
springs were dispensed with, and the links 
were constructed so as to diverge outward 
from the bars on which they were suspended. 
The links were thus fitted, to restrain the lat- 
eral movement of the bolster, and, corre- 
spondingly, of the car resting upon it— wheth- 
er the tendency was to move toward the 
right or the left— and to keep the car within 
"the limits of the space over which the links 
were allowed to vibrate. The use of diver- 
gent links had also a tendency to bring back 
the superincumbent car to a central position 
between the wheels, for, as one of the links 
became more inclined, the other necessarily 
assumed a more vertical position, thereby 
raising the ends of the bolster next the out- 
er rail of the track. Thus, the car, resting 
on the bolstei", was compelled, by any lateral 
movement of the truck, to move up an in- 
clined plane, in a direction opposite to the 
lateral motion, and, consequently, its weight 
was ever forcing it downward toward the 
central line between the rails. This im- 
proved truck was undoubtedly the same, in 
all essential particulars, as that employed by 
Smith in his combination. 

I think, also, it has been proved in this 
case, that pilot trucks, having beams or bol- 
sters swinging on links, spread at the base, 
so that the lower ends pointed outward, and 
swivelling on the centre king-bolt, had been 
made and used before even the Kipple & 
Bullock invention. They appear to have 
been used on both the Vermont Central Kail- 
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road and the New Xork and New Haven 
Railroad before May, 1852, and on the Con- 
necticut River Railroad as early as July, 
1856. It is, therefore, very evident, that 
there is nothing in the truck, employed by 
Smith, that was originally invented by him— 
nothing for which a patent could have been 
legally granted to him. But if there were, 
neither the truck, as such, nor any improve- 
ment in it, is claimed in his specification, as 
hi_s invention. It is in effect disclaimed. 
Though he calls it his truck and his im- 
provement, evidently he means the truck or 
improvement which he uses in his combina- 
tion. His language is: "Several laterally 
moving trucks have heretofore been made 
and applied to railroad cars. My invention 
does not relate, broadly, to such laterally 
moving trucks; but my said invention con- 
sists in the employment, in a locomotive en- 
gine, of a truck or pilot wheels, provided 
with pendent links to allow of a lateral 
movement, so that the driving wheels, of a 
locomotive engine, continue to move correct- 
ly on a curved track, in consequence of the 
lateral movement allowed by said pendent 
links, the forward part of the engine travel- 
ling on a tangent to the curve, while the 
axles of the drivers are parallel, or nearly so, 
to the radial line of the curve." Such, also, 
almost in totidem verbis, is the language of 
the only claim made. It is true, the specifi- 
cation describes minutely the truck which 
the patentee calls his, with its swinging bol- 
ster, diverging pendent links, and with its 
centre and elongated opening for the king- 
bolt; but, in view of the other parts of the 
specification, the description must be regard- 
ed as merely an identification of the peculiar 
truck which he proposed to employ in com- 
bination with a locomotive engine. 

It must, then, be concluded, in view of the 
history of the art, and of the specification it- 
self, that the invention patented to Smith 
was not a pilot truck having an improved 
construction, nor any improvement in a 
truck. Nor was it, I think, merely a combi- 
nation of a truck with a locomotive engine, 
even though the truck should be capable of 
lateral movement; but it was the combina- 
tion with, or the employment in, such an en- 
gine, of a truck fitted with divergent pendent 
links to allow lateral motion, and having 
the properties and capacities of the peculiar 
truck described in the specification. Capa- 
bility of lateral motion, obtained through the 
agency of a swinging bolster and pendent 
links, or some equivalent therefor, was un- 
doubtedly essential to the truck; but, I 
think, this was not all that was essential. 
The different devices described, were intend- 
ed to accomplish a purpose, which was de- 
clared to be to allow the drivers of the en- 
gine to remain correctly on the ti-ack, in con- 
sequence of the lateral motion of the truck, 
allowed for by the pendent links, when run- 
ning on a curve, as set forth. This is part 
of the language of the claim, and in describ- 



ing the operation of his improvement, the 
patentee says: "When running upon a 
sti-aight road, the engine preserves great 
steadiness, because any change of position 
transversely of the track, in consequence of 
the engine moving over the truck, or the 
truck beneath the engine, is checked, by the 
weight of the engine hanging upon the links 
O, 0; and, in consequence of their diver- 
gence, any side movement causes the links, 
on the side toward which the movement oc- 
curs, to assume a more inclined position, 
while the other links come vertical, or nearly 
so; hence, the weight of the engine acts, 
with a leverage, upon the most inclined links, 
to bring them into the same angle as the 
others, greatly promoting the steadiness of 
the engine, in running on a straight line. As 
the pilot or truck wheels enter a curve, a 
sidewise movement is given to the truck, in 
consequence of the engine and drivers con- 
tinuing to travel at a tangent to the curve of 
the track; this movement, and the slight 
turn of the whole truck on the king-bolt, i., 
not only causes the truck wheels to travel 
correctly on the track, with their axles par- 
allel to the radial line of the curve of the 
track, but also elevates the outer side of the 
engine, preventing any tendency to run off 
the track upon the outer side of the curve. 
Upon entering a straight track, the truck 
again assumes a central position, and, in case 
of irregularity in the track, or any obstruc- 
tion, the truck moves laterally without dis- 
turbing the movement of the engine." From 
this it appears, plainly, that the combination 
intended to produce the results desired, was 
of a locomotive engine with a. pUot truck, ca- 
pable, not only of lateral motion, but also of 
rotation around the king-bolt at its centre. 
Swivelling on the king-bolt, as well as lateral 
motion, was, therefore, of the essence of the 
invention. Such, I think, is the tnie and 
reasonable construction of the patent. 

That the combination, if an original device 
of Smith, was patentable, can hardly admit 
of question. Conceding, that the truck used 
by him, was in all essential particulars, old, 
that it was the same as Davenport & Bridges' 
ti'uck, or that of Kipple & Bullock, it had 
never before been employed in a locomotive 
engine, unless so employed by Levi Bissell, 
to whose patent I shall presently refer. It 
had been used under eight-wheeled passen- 
ger cars, and, perhaps, under eight-wheeled 
freight cai-s; but, in all those, both truclcs 
were allowed to swivel freely on their cen- 
times around a king-bolt. When applied to a 
locomotive engine or a car, the hindmost 
wheels of which are rigid and cannot swivel, 
while the operation of the truck is precisely 
like its operation when under a passenger 
car, a new effect, upon the movement of the 
engine, is produced. The drivers, or rear 
wheels, move on a curved track with less 
grinding or sliding, and the friction is gi'eat- 
ly diminished. It is not, then, the case of a 
mere double use, nor the aggregation of two 
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devieds acting independent of eaeli other, but 
the production of a new and useful result. 

I come, next, to what appears to me the 
most important and difficult question in the 
case, in regard to which my mind has' not 
been free from doubt Was the combination 
described and claimed by Smith novel, when 
invented by him? His patent is dated Feb- 
ruary 11, 1862, and the application for the 
patent was made on the 10th day of July, 
1861. The defendants contend, that prior to 
both those dates, and before Smith had de- 
vised his combination, as patented to him, a 
combhiation, substantially the same, had 
been completed and brought into use by 
Levi Bissell, and they have given in evidence 
a patent granted to Bissell on the 4th day of 
August, 1857. That patent was surrendered 
in 1864, and a reissue was granted to these 
complainants, as assignees of Bissell, which, 
of course, must be regarded as a patent for 
the original invention. That invention, as 
described by the patentee, was, in substance, 
a combination with a locomotive engine, of a 
pilot ti-uck, framed to allow lateral motion. 
Lilie the invention claimed by Smith, it was 
not the apphcation, to a locomotive, of any 
kind of a pilot truds. The patentee particu- 
larly described the distinctive features of the 
ti-uck he proposed for the combination', while 
preserving capacity for lateral motion, he 
dispensed with a swinging bolster and pend- 
ent links, and substituted for them a curved 
sliding beam or block, sliding in a curved 
groove or slot in the top plate of the truck 
frame. The general direction of this slot 
was across the track, and the curve, both of 
the slot and of the sliding beam, correspond- 
ed with an arc of the circle, the centre of 
which was a fixed point behind the truck, 
and slightly forward of the centre, between 
the drivers of the engine. This arrangement 
of the sliding beam in the curved slot, ad- 
mitted lateral motion of the truck under the 
locomotive, and the tendency to too great vi- 
■ bration of the engine, on the truck, was lim- 
ited by inclhied planes fitted into the bottom 
of the slot at each end, and the block on the 
sliding beam surrounding the bolt which 
passed through its centre. "The position of 
the inclines," said the specification, "is such, 
that the blocks, n, n, rest in the lowest part 
of the double inclines when the engine is on 
a straight track, and, on coming on a curve, 
the inertia of the engine (tending to move in 
a straight line and cause the truck flanges to 
mount the outer rail), is expended in going 
up the inclines, o, o, as the truck moves lat- 
erally toward the inner part of the curve, 
and, on coming on to a straight line, the 
blocks descend by gravity to the bottom of 
the inclines, and the engine is prevented by 
gravity from acquiring a sidewise or oscil- 
lating motion." Other devices were pointed 
out for attaining the same results, namely, 
the allowance of lateral motion, and, at the 
same time, making use of the weight of the 
engine to restore it to its normal position. 
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when the truck has been moved laterally un- 
der it. 

I think the sliding beam, the block, and 
the inclined planes, may well be regarded 
as but mechanical equivalents for the 
swinging bolster and the pendent links— cer- 
tainly when the links are made to diverge. 
But there were other features in the truck 
of Bissell which must be noticed. A pri- 
mary object .which he had in view, was "to 
prevent the truck from swivelling around its 
centre in case of meeting with any obstruc- 
tion." The patentee pointed out the diffi- 
culties and dangers attending the running 
of locomotive engines on curves with the 
pilot truck previously in use. His lan- 
guage was: "There is still a rigid straight 
.line from the centre of the ti-uck to the cen- 
tre of the axle of each pair of drivers, and 
this cannot be exactly in the centre of the 
track which is curved. This fact contrib- 
utes, with the tendency of the machine to 
move forward in a straight line, to push the 
truck outward. The truck is constantly, by 
this means, borne to the outer side of the 
curve, and the engine has a tendency to go 
off in the direction of the arrow in the 
drawing, i. e., beyond the outside of the 
curve, particulai-ly in case a broken rail or 
obstruction occurs, when the truck swivels 
around on its centre pin, throwing the loco- 
motive ofiE the track." He then proceeded 
to set forth how he proposed to remove these 
difficulties and dangers. "I construct my 
truck," said he, "in such a manner, that the 
axles of the driving wheels shall be parallel 
to the radial line of the curve, passing 
through a point between them, so that the 
drivers have a direct forward propelling mo- 
tion along the rails, and do not strain or 
wear the flanges, and so that two or more 
pairs of drivers can be fitted with flanges. 
The central line of the locomotive in going 
around the curve, travels in a position tan- 
gential to the curve at a point between the 
drivei-s, and fit the truck wheels in such a 
manner as to allow the truck a tranverse 
motion. This is equivalent to a bending of 
the locomotive, the said truck swinging lat- 
erally upon an axis of motion, located cen- 
trally between the centre of the drivers and 
the centre of the truck, or slightly forward 
of the same, so as to give a slight tendency 
of the truck to run to the inner side of the 
curved ti-ack." He then detailed the effects 
which he claimed for his arrangement, and 
added: "At the same time, there is no 
chance for the truck to turn on its centre by 
any obstructions coming in contact with the 
wheels. The wheels will pass over a bro- 
ken rail, and not be displaced, unless all the 
wheels are simultaneously, unsupported, and 
even then, the truck, being set correctly in 
an angular position with the drivers, will 
continue to move in the correct direction, 
and will pass over any obstacle or broken 
rail, and attain the uninjured part of the. 
track. In running on a straight track, the 
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truck is held correctly in position, and Tvill 
run over quite considerable obstructions, 
without being turned aside. In running an 
ordinary engine on either a straight or curv- 
ed track, one of the truck wheels some- 
times breaks off, and the ti'uck swivels 
around on its centre pin in consequence, 
and throws the engine off the track. But, 
with my. invention, one wheel, or even two 
wheels, on opposite sides of the truck, might 
break off, and still the truck would not run 
off the track, because its position, relatively 
to the body of the locomotive, is firmly 
maintained." And, in his description of his 
drawings, the patentee said of the centre 
pin, that is, the bolt connecting the engine 
with its sliding beam: "It is the centx'epin, 
which, in my arrangement, changes its char- 
acter from a centre of motion to that of a 
di'aught block or pin, while the centre of 
motion is thrown back to the point h, which 
is slightly forward of the centre between 
the drivers." Once more, after reiterating 
some of the results of his arrangement, he 
said; "By reason of the above facts, and 
also of the further fact that I compel the 
truck to swivel around the centre, meaning 
the centre of motion in the rear of the 
truck frame, in proportion as the truck and 
the body move sidewise relatively to each 
other, I cause the angular position of the 
truck to conform to the conditions required 
on a curve, and also< steady the tiniek in run- 
ning both on curves and straight lines, so 
that obstacles may be run over, and wheels 
or axles may fail, without allowing the 
truck to assume a false position." 

I make but one other quotation from the 
specification. In describing his mode of at- 
tachment of the truck to the locomotive, he 
said: "The block k (that is. the curved 
block or beam, curved from the centi'e h, 
and sliding in the curved slot), might be 
bolted directly to the under side of the en- 
gine, and the curved slot would bring the 
axles of the wheels, e, e, pai-allel with the 
radial line, or nearly so; but, to allow an 
easier motion to the parts, the said block k, 
may be prevented from turning by radius 
bars i, to the centre h. I, however, prefer 
that said radius bai-s i, should be attached 
at 3, 3, to the frame, so as to cause the 
truck to swing on the centre h, in which 
ease the block k, may be made use of, or the 
pin (king-bolt), be fitted to move in a curved 
slot, as shown in the drawing." 

I have made these large extracts from Bis- 
sell's specification, in order to show, what I 
think, in view of them, must be apparent, 
that whatever else he may have planned, it 
was essential to his invention, that this 
truck, when in combination with a locomo- 
tive engine, should be incapable of swivel- 
ling on a king-bolt at the centre of the 
truck or within its frame. Such, undoubt- 
edly, was his pui-pose, and, that purpose, his 
devices, I think, fully accomplished. Wheth- 
er the locomotive was attached to the truck 



by being bolted rigidly to the curved block, 
or sliding beam, or bolstei', which was com- 
pelled to move in a curved slot, of which 
the point h, behind the truck frame was the 
centre, or whether the block was prevented 
from turning by the radius bars holding it 
to that centre, or whether the radius bars 
wer^ attached to the truck frame, it seems 
to me, that, rotation of the truck around 
any bolt or point at its own centre or with- 
in its frame, was rendered impossible. The 
truck in. its entix*ety had a centre of rota- 
tion at the point h, and, that there can be 
but one centre of rotation, is confessedly 
true. 

A veiy earnest and ingenious argument 
has been addressed to me, and enforced by 
the exhibition of drawings and a model, in 
order to convince me, that, in fact, the com- 
bination of Bissell did allow some swivel- 
ling of the truck around the bolt through 
the sliding beam. I have given to the argu- 
ment, the drawing, and the model careful 
consideration, but I have not been convinced 
by them. There is a change of position of 
the bolt, as there is of the block through 
which it passes when the block slides in the 
curved slot or grooves, for the bolt slides 
with the block, but the block does not rotate 
around the bolt, and, therefore, the truck, of 
which the block is a part, cannot. It is 
true the bolt might be forced to turn vei-y 
slightly on its own axis, as it is in the mod- 
el exhibited to me, and thus give an ap- 
parent slight rotation of the truck around 
the bolt. This might be done by can-ying 
the bolt through the curved block and the 
curved groove or slot, and then attaching 
its lower end to another slide below the 
groove in the cross plate, the under slide be- 
ing constructed to move directly across the 
frame in a rectangular slot, instead, of a 
curved |One corresponding with the slot 
above it The swivelling, even then, would 
be almost imperceptible; but such was not 
Bissell's arrangement He devised another 
centre of rotating motion for the entire 
truck, and gave no intimation that his ar- 
rangement permitted the truck to swivel 
around two centres of rotation. 

The result of this examination of Bissell's 
patent, then, must be the conclusion that his 
invention was the combination with a loco- 
motive engine of a pilot tnick, fitted to al- 
low lateral motion, but incapable, when in 
combination with the engine, of swivelling 
on a king-bolt at its centre. Place now, 
side by side with this, the Smith invention, 
and, to my mind, it becomes plain, that the 
combinations of the two inventors, were 
substantially different. As has been seen, 
Smith's was the combination of a locomo- 
tive with a truck, capable, not only of lat- 
eral motion, but also of free rotation around 
the king-bolt at its centre. Lateral motion 
was common to both, but free swivelling 
around a centre within the frame of the 
ti'uck was essential to one, while the impos- 
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sibility of it was essential to the other. 
Practically, therefore, the elements of the 
two combinations were not the same. The 
operations of the trucks, were unlike, when 
they were brought into combination with 
the engines, and in such combination they 
may well be regarded essentially different 
Trucks. 

And not only so, but different results wer^ 
Obtained from the combinations, alike in the 
working of the trucks, and of the locomotives, 
as well as in their concurrent action. While 
travelling upon a straight ti'ack, or on a 
curve, the radius of which is constant or In- 
variable, there is no appreciable difference 
in the working of the Bissell and the Smith 
arrangements. But, when the locomotive is 
on a straight track, and the pilot truck is on 
a cuiTe, or vice vei-sa, or in passing from one 
curve into a reverse curve, there is a very 
important difference, for in either of the three 
cases last mentioned, the position and the di- 
rection of the ti-uck axles depend, in Bissell's 
combination, upon the position of the pin in 
the rear of the frame of the truck, which is 
made by him the centre of rotation, and the 
position of that pin is controlled by the lo- 
comotive. Necessarily, therefore, his truck 
wheels are twisted on the track hy the drivers 
acting through that pin and the radius bars, 
or through the curved block moving in the 
curved slot around the pin as a centre. On 
the other hand, Smith's truck wheels are 
never twisted on the track, for the track, 
alone, controls their position and the direction 
of their axles. Swivelling, as the truck does, 
on its own central king-bolt, the axles and 
wheels are unaffected by the direction of the 
longitudinal centre line of the engine's mo- 
tion. Of course they assume a correct posi- 
tion, and with the lateral movement, allow 
the drivers to remain correctly on the track. 

I dwell no longer upon this part of the 
case. I have said enough to show that the 
truck employed by Smith, is, when in com- 
bination with a locomotive engine, a sub- 
stantially different truck from that employ- 
ed by Bissell; that its mode of operation is 
different, and that a new and useful result 
is obtained thereby. And, if so, it follows 
that the patent granted to Smith is not in- 
valid for want of novelty in the invention. 
The combination is not claimed to have been 
anticipated by any other than Bissell. 

I come now to the consideration of an- 
other objection to the Smith patent, which 
was elaborately urged during the argiunent. 
It is, that the invention was abandoned by 
the patentee, or permitted by him to be in 
public use, more than two yeai-s before his 
application for a patent. This is, in fact, a 
double objection, but it may well be con- 
sidered as one. o 

It appears from the testimony of Smith 
himself, that, in the year 1853, when in New 
York, he went on one occasion with a Mr. 
Bridges and Mr. Bissell to the rotunda of the 
Merchants' Exchange, to examine a contriv- 



ance exhibited there for preventing the dis- 
astrous effects of the breaking of railroad 
axles. In the rotunda they found a com- 
plete model, on a small scale, of a railroad 
car, and of a track having a curve and a re- 
verse curve, with the novel invention at- 
tached, to show the operation. While there. 
Smith took occasion, having permission from 
the owner of the model, to illustrate his 
views of the proper construction of locomo- 
tives, having swivelling trucks with swing- 
ing bolsters. What his views were, the evi- 
dence does not show. But this testimony, it 
has been argued, is proof that he then dedi- 
cated or surrendered his invention to the pub- 
lic. I cannot think so. I cannot see, that it 
shows he then had any complete conception 
of the invention for which he subsequently 
obtained his patent, and, if he had, the con- 
ception was not embodied. For aught that 
appears, his idea may have involved some 
changes in the locomotive itself— some new 
mode of construction to adapt it to the use of 
swivelling trucks with swinging bolsters. 
He may then have contemplated a tmck 
swivelling on a centre outside of its frame, 
like the one which Bissell subsecLuently em- 
ployed. And, whatever his view may have 
been, very clearly, it was not a perfected inven- 
tion, which could then have been patented, 
and, consequently, there was no invention 
capable of abandonment I think, it would 
be going unwarrantably far, were I to hold, 
that what took place at the Merchants' Ex- 
change, amounted to a dedication, to the pub- 
lic use, of the invention, which he claimed 
in 1861, and for which he received a patent 
There is, however, other evidence, upon 
which the defendants rely, to establish their 
allegation of abandonment According to 
Smith's testimony, the history of his inven- 
tion was this: In 1856, he was general su- 
perintendent of the Hudson River Railroad, 
and, in the fall of that year, or early in 1857, 
he described his truck to Mr. Buchanan, who 
was then the master machinist of the road, 
and illustrated its operation by chalk sketches. 
At that time, at his suggestion, and under his 
direction, an engine with the truck was con- 
sti-ucted. It was completed, on the 16th day 
of September, 1858, was put upon the road 
and tried. Manifestly, it was an experimen- 
tal thing. Neither Smith nor Buchanan had 
full confidence in it It was first tested with- 
out a train, and then with freight and slow 
passenger trains. These trials seem to have 
suggested modifications, and two other en- 
gines were constructed, in another shop of the 
company, and delivered in July, 1860. Into 
these, several changes were introduced, sug- 
gested by obsei-vation of the working of the 
first. Two other engines were built and de- 
livered in the spring of 1861, in which other 
changes were made, and it was not imtil 
their construction, that the invention was con- 
sidered perfected. Very soon aftei-wards, the 
application was made for a patent Such is 
the testimony of Smith, and it is fully con- 
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firmed by that of Buclianan. There is a little 
conflict in the testimony, respecting the time 
when the first engine was constructed. I do 
not regard it as of importance. It is impos- 
sible to see, in all this, eyidence of abandon- 
ment. It was con-ectly said by Justice Clif- 
ford, in Jones v. Sewall [Case No. 7,495], to 
be settled law, that the mere forbearance to 
apply for a patent^ dui-ing the progress of 
experiments, and until the party has per- 
fected his invention, and tested its value by 
actual pi-aetice, affords no just grounds for 
presuming an abandonment. Kendall v. Win- 
sor, 21 How. [62 U. S.] 328; Agawam Co. v. 
Jordan, 7 Wall. [74 tJ. S.] 607. It is true, 
an express relinquishment of an invention to 
the public is not indispensable to an abandon- 
ment. It may be inferred from long delay, 
unexplained, or from acts of the inventor in- 
consistent with any other theory, but it can- 
not be presumed from mere delay to apply 
for a patent, when the inventor is all the 
while perfecting the invention and testing its 
merits. 

Nor has it any bearing upon the case, that 
Smith's experiments were made in public, and 
that his experimental engines were run upon 
a railroad— that was, a public highway. Thus 
only could the invention be tested. There is 
an obvious distinction between a public use, 
or a use by the public, and an experimental 
use in public. In many eases, it has been de- 
cided, that a use in public for test or experi- 
ment, is not such a public use as was con- 
templated by the act of congress, nor such a 
use as can be held evidence of dedication to 
the public. The Nicholson pavement case 
was notably one. 

It has not been contended, and, certainly, in 
view of the evidence, it ought not to be, that 
the Smith invention was in public use, or on 
sale, with his consent, more than two years 
prior to his application for a patent- It ap- 
pears to have been used on the Old Colony 
Railroad, in April, 1859, but there is nothing 
to show that such use was allowed by Smith, 
or that he knew of it 

My conclusions, then, upon the whole case, 
are as follows: 1. The combination claimed 
by Alba F. Smith, and described in his speci- 
fication, was a patentable invention. 2. The 
patent granted to him on the 11th day of 
February, 18G2, is not void for want of novel- 
ty of the invention. The invention had not 
been anticipated. 3. There is no sufficient 
evidence that the patentee abandoned the in- 
vention. 4. The patent is not invalid because 
the invention was in public use, or on sale, 
with the allowance of the inventor, more than 
two years before his application for the pat- 
ent. 

The only question that remains, is, whether 
the defendants have been guilty of infringe- 
ment. In regard to this there is no contro- 
versy. An infringement is very clearly prov- 
ed. I shall, therefore, order the injunction 
prayed for in the bill, and decree an account, 
etc. Let a decree be prepared accordingly. 
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[NOTE. In pursuance of the order of the 
court, a master was appointed to state an account 
of the profits realized by the defendants through 
their infringement of complaiuants' patent, and io 
assess the damages caused thereby. Following 
Sl^ ,F"|S. '^i<i ^own in Mowry v. Whitney. 14 
Wall. (81 tr. S.) 620, and finding that the defon.l- 
ants had received no gains by reason of tlie ni- 
frmgement, and that the case was one for dam- 
ages only, the master reported such damages to 
be $89,644. Exceptions to this report, filed by 
*^® "^^f^o^^aiits, having been overruled (2 Fed. 
677), th^ prosecuted an appeal to the supreme 
court. Here the evidence and arguments in the 
whole case were reconsidered, and the court, the 
opmion of which was delivered by Mr. Justice 
Gray, weighing the reasons assigned for sustain- 
mg Smith's patent in the opinion of the court bo- 
low (principal case), was unable to escape from 
tte conclusion that the application of the old 
truck to a locomotive engine neither was a new 
iise nor produced a neiv result. 110 U. S. 490, 
4 Sup. Ct. 220. 

[For another ease involving this patent, see Lo- 
comotive Engine Safety Truck Co. v. Erie Ry. 
Co., Case No. 8,452.J 
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LOCOMOTIVE ENG-INB SAFETY TRUCK 
CO. V. PENNSYLVANIA R. CO. 

[See Case No. 8,453]. 



LOCUST MOUNTAIN COAL & IRON CO. 
(BRETTAUGH v.). See Case No. 1.846. 

I-ODEMTA, The (HOLMES v.). See Case No. 
o,642. 
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In re LODER et al. 

[3 Ben. 211; i 2 N. B. R. 517 (Quarto. 162); 2 

Am. Law T. 106; 1 Am. Law T. 

Rep. Bankr. 159.] 

Distrfct Court, S. D. New York. April 23, 1869. 

Register's Fees as Assigxbb. 

Where bankrupts surrendered their property to 
a register, and thereafter, by order of the bank- 
ruptcy court, custodians were appointed and were 
directed to sell certain goods at retail, paving 
over the proceeds to the register daily, which 
was done during twenty-five days, in which time' 
?15,000 was so received by the register: Edd, 
that: the register was entitled to be paid ?5 a 
day, under section 47 of the bankruptcy act [of 
1867 (14 Stat. 540)], and the percentage on the 
§15,000 allowed to assignees by section 28. 

[Cited in Williams v. Merritt, 103 Mass. 187.] 

In this case, a register in banki-uptcy ap- 
plied to the court, on petition, stating that, 
the bankrupts [Loder Brothers] having sur- 
rendered all their property to him, on his ap- 
plication two custodians were appointed to 
take possession of and sell ceitain goods at 
retail, paying over to him all proceeds of 
sales; that the custodians had, during twen- 
ty-five days, paid over to him $15,000, which 
he l?ad deposited, from time to time; and 
that he had drawn cheeks for the payment 
of expenses and otherwise for the carrying 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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on of the business. On this petition the reg- 
ister applied to the court to fix his compen- 
sation. 
By I. T. WILLIAMS, Register: 
[The petition of Isaiah T. Williams, one of 
the registers of this court, to whom was re- 
ferred the above entitled case, respectfully 
shows unto this court, that he is in doubt as 
to the items and amount of fees to which 
he is entitled as such register. He, there- 
fore, in pursuance of the rules and practice 
of this honorable court, submits the follow- 
ing facts, and craves the advice and judg- 
ment of the court: The banlirupts, on the 
19th day of March, 1869, surrendered all 
their property and assets to the register, 
who thereupon certified the case to the 
court, requesting the appointment of two 
custodians of said property (the same 
amounting, as it is said, to several hundred 
thousand dollars), with directions to talie 
possession of and sell certain goods at re- 
tail over the counter, for cash or otherwise, 
to act in the premises as such custodians 
under the direction of the register, handing 
over to him daily all sums received by them, 
to be by him deposited to his credit as such 
I'egister. That such order was made by 
this court, and that he has ever since, under 
such oi"der, acted, for and over twenty-five 
days, and has received upwards of fifteen 
thousand dollars for sales of property, and 
deposited the same from time to time, and 
has drawn checks for the payment of ex- 
penses and otherwise for the carrying on of 
the business. That the duties so devolved 
upon the register have been of a very re- 
sponsible cliaracter, occupying a consider- 
able portion of his time. That the compen- 
sation of five dollars per day, allowed by 
the act for register's fees, under a special 
order, together with the percentage allowed 
to an assignee by the act, will not compen- 
sate him for the labor actually performed, 
to say nothing of the responsibility thus de- 
volved upon him. What the register is in 
doubt about is, his right to charge the per- 
centage described in the act as the compen- 
sation of an assignee for similar services. 
The language of the section is that "the as- 
signee shall be entitled to," &c. But who 
is the assignee? Clearly any one who ob- 
tains title with the actual possession (as in 
this case by surrender to the register), who 
afterwards assigns the estate to a succes- 
sor when chosen or appointed. There may 
be two assignees, the one after the other, 
iind each entitled to his percentage. I do 
not see why the register is not just as much 
entitled to it as any assignee he could ap- 
point. If he cannot get compensation for 
tliis service, it should not be devolved upon 
him. It is devolved upon him by construc- 
tion of the act. He should be paid, then, by 
a similar construction. Respectfully sub- 
mitted.]2 

2 [From 2 N. B, R. 517 (Quarto, 162).] 



(Case No. 8,456) LODER 

BLATCHFORD, District Judge. I allow 
to the register, in the above matter, a com- 
pensation of $5 per day, for the twenty-five 
days, under section 47, for his employment 
under the special order, as custodian of the 
surrendered property, as register. As a fur- 
ther compensation, in respect of the $15,000 
realized by him from the sales of goods, I 
allow to him, for the custody of that money, 
.$250, that sum being arrived at by comput- 
ing, on the ?15,000, the rate of percentage 
allowed to assignees by section 28, on mon- 
eys received and paid out by them. An ox'- 
der will be entered accordingly, the whole 
sum, .$375, to be payable out of tlie assets of 
the estate. 

[This case was again heard upon, the certifi- 
cate of the register as to the proof of a debt. 
Case No. 8,456.] 
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In re LODER. 

[4 Ben. 125; i 3 N. B. R. 655 (Quarto, 162).] 

District Court, S. D. New Yorlr. April, 1870- 

Pkoof op Debt— Promissory Note. 

1. A proof of debt, founded on a promissory 
note, is defective if it does not set forth the con- 
sideration of the note, and whether any pay- 
ments have been made on it. 

[Cited in Re De Metz, Case No. 3,781.] 

2. The register, to whom a proceeding in banlc- 
ruptey has been referred, is not hound to file 
a deposition for proof of debt, taken and certi- 
fied to before another register, which does not ap; 
pear to him to be in conformity with law; but^ 
if an issue of law or fact arises thereupon, he 
should adjourn it into court, under section 4 of 
the bankruptcy act [of 1867 (14 Stat. 519)]. 

[In the matter of Benjamin H. Loder, a 
bankrupt. For prior proceedings, see Case No. 
8,455.] 

In this case, the register certified two ques- 
tions to the court. A deposition for a proof 
of debt was transmitted to him by another 
register. The debt was a promissory note, but 
the consideration of the note was not stated in 
the deposition, nor was it stated whether any, 
and, if any, what payments on it had been 
made. The register considered the deposi- 
tion defective, and returned it for amendment. 
The creditor claimed that the register was 
bound to receive the deposition and file it, 
of course, and he also insisted that the depo- 
sition was sufficient, under the 22d section of 
the bankruptcy act The register thereupon 
certified to the court the two following ques- 
tions: (1) Was the deposition sufficient, with- 
out setting forth the consideration of the note, 
and without stating whether any, and, if any, 
what payments on it had been made? (2) Is 
the register, to whom the matter has been re- 
ferred, bound to receive and file a deposition 
for proof of debt, taken and certified before 
another register, whether the same shall ap- 
pear to him to be in conformity with the law 
or otherwise?' 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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By the Register: 

[I, Edgar Ketchum, one of the registers of 
said court in bankruptcy, do hereby certify, 
that in the course of proceedings in said cause 
before me, the following questions arose per- 
tinent to the said proceedings: The bank- 
rupt filed his petition in this court on the 27th 
of Januaiy, 1870. On the 19th of April, in- 
stant, four depositions for proof of debt, by 
Charles SIcMonagle, against the bankrupt's 
estate, were transmitted to me by another 
register. The debt in each was alleged upon 
a proniissoi-y note of Benjamin Loder, pay- 
able to the order of the firm of Loder Brothers 
& Co., of which the bankrupt was a member, 
and indorsed by them, which, upon the ma- 
turity thereof, on the 4th of January, 1870, 
was presented for payment, which payment 
was refused, whereof the banknipt's firm had 
due notice. The consideration was not stat- 
ed, nor was it stated whether any and what 
payments had been made, wherefore I con- 
sidered them defective and returned them for 
amendment. It was thereupon claimed, on 
behalf of the creditor, that the register who 
took the proof had certified their sufficiency, 
and that the register in charge of the matter 
could not review or reject, but must receive 
and file them of course. It was also insisted 
that the depositions were sufficient and fully 
met the requirements of the 23d section of 
the act] 2 

BLATCHFORD, District Judge. The first 
question is answered in the negative. 

The second question is answered in the 
negative. The register, acting as the court, 
is, under section 22, to reject aU claims not 
duly proved, but, if an issue of law or of fact 
is raised and contested thereon by any party 
to the proceedings, the course prescribed by 
section 4, in regard to adjourning the ques- 
tion into court for decision by the judge, must 
be pursued. 

[Other questions arisiiii; in these proceedings 
were decided in Cases Xos. 8,457-8,459.] 
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In re LODER. 

[4 Ben. 305; i 4 N. B. R. 190 (Quarto, 50).] 

District Court, S. D. New York. Oct., 1870. 

dlschahgb of bankrupt — principal debtor — 

Endorser. 
1. A firm, one member of which was B. H. L., 
had been adjudged bankrupt. One B. L., at the 
request of the firm, subsequently became the 
owner of substantially all claims against the 
firm, and had agreed to indemnify them against 
all claims which existed against them at the com- 
mencement of the proceedings. The firm had- 
endorsed the notes of B. L., for his accommoda- 
tion, which notes he had used in purchasing the 
claims against the firm, and he had agreed to in- 
demnify them against any liabihty on those notes, 
they transferring to him all the assets of the 

^ [From 3 N. B. R. 655 (Quarto, 162).] 
1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



firm. On June 14th. 1869, the bankruptcy pro- 
ceedings against the firm were discontinued, and 
the assignee in bankruptcy was directed to con- 
vey to_them the assets in his hands; and, on 
June loth, the firm conveyed such assets to B. 
Li., and he by the same instrument agreed to in- 
demnify them as above stated. On the 2Sth of 
January, 1870, B. H. L. was, on a petition filed 
by him, again adjudged a bankrupt, and in time 
he applied for his discharge. All the debts prov- 
ed against him, except one, consisted of tiie notes 
of B. L., above mentioned, endorsed by the firm. 
The creditor who proved the other claim, filed 
a consent to the bankrupt's discharge, but such 
discharge was objected to on the ground that his 
assets, of which there were none, were not equal 
to fifty per cent, of the claims proved, on which 
he was liable as principal debtor, and that the 
assent in writing of a majority in number and 
value of the creditors to whom he was liable as 
principal dfebtor, had not been filed: Held, that, 
on the evidence, the endorsements of the notes of 
B. L. by the firm, were contracts independent of 
their indebtedness to their creditors, and were 
made for his accommodation; and that such 
creditors, in taking the notes so endorsed, extin- 
guished the original indebtedness of the firm, and 
substituted the notes for it, so that such endorse- 
ments could not be regarded as contracts to pay 
the original indebtedness of the endorsers. 

2. Under the 19th section of the bankruptcy 
act [of 1867 (14 Stat. 525)], an endorser does not 
become liable as a principal debtor, by the mere 
fixing of his liability as endorser. 

[Followed in Re Duff, 4 Fed. 520.] 

3. None of the contingent liabilities spoken of 
in the 19th section of the bankruptcy act can be 
regarded as liabilities of a principal debtor, within 
the 33d section, until they have been put in judg- 
ment, or undergone some other change than mere- 
ly becoming absolute and fixed, in contradistinc- 
tion to being contingent. A discharge must be 
granted. 

[Cited in Corbett v. "Woodward, Case No. 3,- 
223; Gay Manuf'g Co. v. Gittings. 3 C. 0. 
A. 422, 53 Fed. 48.] 

[These were proceedings jLn bankruptcy 
against Benjamin H. Loder. See Case No. 
8.456.] 

Thorndike Saunders, for bankrupt 
. Albert Matthews, for creditors. 

BLATCHFORD, District Judge. Prior to- 
the 14th of June, 1869, Lewis B, Loder, 
Cyrus W. Loder and Benjamin H. Loder^ 
copartners, under the firm name of Loder, 
Brothers & Co., had been adjudged bank- 
rupts by this court. On that day an order 
was made, discontinuing the proceedings- 
in the matter of such bankruptcy, and di- 
recting the assignee to convey to the said 
bankrupts all of their estate in his hands, 
with certain specified exceptions. On the 
15th of June, 1869, the assignee made such 
conveyance by a proper instrument. Prior 
to that time, one Benjamin Loder had, at 
the request of the said bankrupts, and by 
purchase, become the owner of substantial- 
ly all the claims which existed against 
them at the time of the commencement of 
isuch proceedings, and had agreed with 
them to indemnify them against the pay- 
ment of all lawful claims which existed 
against them at such time. The said bank- 
rupts had, in their said firm name, en- 
dorsed the promissory notes of Benjamin 



[15 Fed. Cas. page 779] 



(Case No. 8,457) LODER 



Loder, for his accommodation, wliicli notes, 
so endorsed, he had used in purchasing the 
claims, which he had so purchased, and he 
had agreed to indemnify them against any 
liability on such notes. In consideration of 
those premises, the said bankrupts had 
agreed to transfer to him all the assets of 
their said firm. They made such transfer 
by an instrument executed by them on the 
15th of June, 1S69, and Benjamin Lodei', 
by the same instrument, agreed to indem- 
nify them against the payment of all claims 
which existed against them at the time of 
the commencement of the said proceed- 
ings, and against any liability on the said 
endorsements. 

On the 28th of Januaiy, 1870, the same 
Benjamin H. Loder was, on a petition filed 
by him on the preceding day, again ad- 
judged a bankrupt by this court. He now 
applies for his discharge. Numerous debts 
have been proved against his estate. All 
of such debts except one consist of the 
said notes of Benjamin Loder, endorsed by 
the said firm of Loder, Brothers & Co. The 
one excepted debt amounts to the sum of 
$400, and is due to an attorney at law for 
services. He has duly filed his written con- 
sent to the discharge of the bankrupt, but 
no other creditor has filed such consent. 
The contingent liability of the endorsers of 
the said notes, on their contracts, has be- 
come absolute and fixed. Objections td the 
discharge of the bankrupt are filed, on the 
ground that his assets (of which there are 
none) are not equal to fifty per centum of 
the claims proved against his estate, on 
which he is liable as the principal debtoi*, 
and that the assent in writing of a major- 
ity in number and value of his creditors to 
whom he has become liable as principal 
debtor, and who have proved their claims, 
was not filed in the case, at or before the 
time of the hearing of the application for 
discharge. 

It is urged, on the part of the opposing 
creditors, that the bankrupt, although an 
endorser on the notes, is a principal debtor, 
within the meaning of the statute, to the 
holders of such notes; that, in endorsing 
the notes, the bankrupt was contracting to 
pay his own debt; and that, at all events', 
he became a principal debtor when his 
contingent liability became absolute and 
fixed. 

It Is established, I think, by the testi- 
mony in the case, that the endorsements, 
made by the firm, of the notes of Benja- 
min Loder, were contracts independent of 
their indebtedness to their creditors, and 
were made for his accommodation solely, 
and that such creditors, in taking the notes 
so endorsed, extinguished the original in- 
debtedness of the firm and substituted such 
notes for it, so that such endorsements can- 
not be regarded as contracts to pay the 
original Indebtedness of the endorsers. The 
only question for decision is, whether the 



bankrupt is, within the statute, liable as 
a principal debtor in respect of such en- 
dorsements. If he is, he is not entitled to 
his discharge. 

A sensible construction must be given to 
the second clause of the 33d section of the 
bankruptcy act, as amended by the act of 
July 27th, 186S [15 Stat. 227]. That clause 
requires, as a condition precedent to a 
discharge in this case, the assent in writ- 
ing of a majority in number and value of 
the creditors of the bankrupt "to whom he 
shall have become liable as principal debt- 
or, and who shall have proved their 
Claims." The 19th section provides that no 
debts shall be proved against an estate, 
except those specified in that section. That 
section provides, that a claim against a 
bankrupt as drawer, endorser, surety, bail, 
or guarantor, may be proved after his lia- 
bility shall have become fixed. It cannot 
be proved before that time. Until that 
time, it is not regarded as a debt due and 
payable, or even as a debt existing, but not 
payable until a future day, so as to be 
provable under the first paragraph of the 
19th section. Now, as a claim against an 
endorser cannot be proved till the con- 
tingent liability of such endorser has be- 
come fixed, it follows, that if, by the fix- 
ing of such liability, the endorser becomes 
liable as a principal debtor, within the 
meaning of the 33d section, the words, in 
that section, "to whom he shall have be- 
come liable as principal debtor and," have 
no force or meaning as applicable to the 
liability of an endorser, and might as well 
have been omitted. Fixed liability makes 
the claim provable. Otherwise, it is not 
provable. Fixed liability makes a liabil- 
ity as principal debtor. The whole idea is 
expressed by the provability. To require 
the assent of a creditor who has proved 
his claim In respect of the fixed liability 
of an endorser, covers the whole idea, if, 
by the fixing of such liability, the en- 
dorser became liable as a principal debtor. 
But If, by the fixing of such liability, and 
thus making the claim proyable, the debtor 
does not necessarily become liable as a 
principal debtor, there is a scope for the 
operation of the words, "to whom he shall 
have become liable as principal debtor 
and." The same views apply to the other 
'eontingent liabilities named In the 19th 
section — drawer— surety— bail — guarantor'— 
bound for the debt of another person. 
There is, therefore, no soundness in the 
view, that the fixing of the liability of an 
endorser makes him liable as a principal 
debtor, within the meaning of the 33d sec- 
tion, when he otherwise would not be. 

Although the liability of an endorser, 
from being contingent, becomes absolute 
and fixed, it does not thereby become the 
liability of a principal debtor. When it is 
put into the shape of the judgment of a 
court, the liability on such judgment be- 
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comes the liability of a priiieii)al debtor. 
But, until then, it is, under the 19th and 
33d sections of the act, the fixed liability of 
an endorser, and not the liability of a 
principal debtor. The maker of the note 
is the principal or chief or primary debtor. 
The endorser is the secondary debtor, lia- 
ble only on the default of the maker after 
demand of payment and due notice there- 
of. Such default and notice fix the liabil- 
ity of the endorser, but it still remains the 
liability of an endorser. It cannot be es- 
tablished without showing how it became 
fixed, and it must thus necessarily b« 
shown to be the liability of an endorser. 

It is manifest, I think, that none of the 
contingent liabilities or contingent debts 
spoken of in the 19th section, whether those 
of drawer, endorser, surety, bail, guaran- 
tor, obligor for the debt of another person, 
or whatever else, can be properly regarded 
as liabilities of a principal debtor, within 
the 33d section, until they have undergone 
some other change than merely becoming 
absolute and fixed, in contradistinction to 
being contingent. 

It follows, that a discharge must be grant- 
ed notwithstanding the specifications filed, 
and one will be granted when the register 
shall have certified conformity, in the usual 
form. 

[See Case No. 8,458.] 



Case No. 8,458. 

In re LODER. 

[4 Ben. 328.] i 

District Court, E. D. New York. Oct., 1870. 

Discharge —Principal Debtok — Endokser. 

Where the discharge of a bankrupt was opposed 
by creditors, holding notes of a third party en- 
dorsed by the bankrupt, on the ground that his 
discharge was not assented to by a majority of 
his creditors, under the 33d section of the bank- 
ruptcy act, as amended by the act of .July 27, 
1868 [15 Stat. 227]: Held, that the bankrupt 
was not a "principal debtor" to such creditors 
within the meaning of the act, and that, as the 
discharge of the bankrupt was assented to by a 
majority of his crfeditors, in number and value, 
excludinff the holders of snch endorsements, he 
was entitled to his discharge. 

[Cited in Re Badenheim, Case No. 716.] 

[In the matter of Lewis B. Loder, a bank- 
rupt. See Case No. 8,457.] 

BENEDICT, District Judge. Lewis B. Lo- 
der, a bankrupt, moves for his diseliarge, 
under the provisions of the bankruptcy act. 
The discharge is opposed by certain of his 
creditors, who constitute a majority in num- 
ber and value of the creditors who have 
proved claims, and who rely upon the 33d 
section of the act, amended by the act of 
July 27, 1868, as the foundation of their op- 
position. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



The claims of these opposing creditors are 
all of one description, namely, the endorse- 
ment by the bankrupt of promissory notes 
made by a third party, duly protested, and 
notice of non-payment duly given, so as to 
fix the liability of the endorser. 

The bankrupt contends that such endorse- 
ments do not constitute him a principal 
debtor to the holders of the protested notes, 
within the meaning of the 33d section as 
amended, and that he is entitled to his dis- 
charge, upon the written consent of a ma- 
jority in number and value of the claims 
proved, excluding the claims of the contest- 
ants. 

I am of the opinion, that the position taken 
by the bankrupt is correct. When the whole 
scope of the bankruptcy act is considered, it 
appears quite manifest, that it was not the 
intention of the act, to require of the debtor, 
as a condition to his discharge, the consent 
of creditors whose debts arise solely out of 
his endorsement of the notes of a third pai-ty. 
The words "px'ineipal debtor," as used in the 
33d section, are to be taken in their ordinary 
legal acceptation, and do not include such an 
endorser. 

The liability of an endorser, is secondary to 
that of the maker, who is the principal 
debtor, and the character of the obligation 
remains unchanged, notwithstanding it may 
have become fixed by demand, and notice of 
non-payment 

Accordingly, I am of the opinion, that the 
bankrupt is entitled to his discharge. 

[For further decisions in Re Loder, see Case 
No. 8,459.] 



Case No. 8,459. 

In re LODER et al. 

[2 N. B. R. 515 (Quarto, 161); 2 Am. Law T. 
Rep. Bankr. 87.] i 

District Court, S. D. New York. April 20, 
1869. 
Baskruptcy— Assignee. 
A person residing without, but having a fixed 
place of daily business within the judicial dis- 
trict, will be appointed assignee in a proper case. 

[In the matter of Lewis B. Loder, Cyrus 
W. Loder, and Benjamin Loder, bankrupts. 
See Case No. 8,458.] 

By I. T. WILLIAMS, Register: I hereby 
certify that there were thirty-five claims prov- 
ed before me at the adjourned first meeting 
of creditors, held on the 15th day of April ha- 
stant. That of these creditors twenty-one 
were present and voted. That each creditor 
voted for two assignees. That Lyman A. 
Jacobus had nineteen votes, John G. Davis 
had sixteen, Oscar Varet had two, Jeremiah 
Colby had four, and John Sedgwick had one. 
The vote being so largely in favor of Jacobus 
and Davis, both in number and amoimt, they 

1 [Reprinted from 2 N. B. R. 515 (Quarto, 
161), by permission. 2 Am. Law T. Rep. Bankr. 
87, contains only a partial report.] 
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were declared to be elected, none doubting 
such election. It subsequently appeared tMt 
said Jacobus resides in Brooklyn, and out of 
the judicial district. It being suggested by 
the attorney for the bankrupts that, under the 
circumstances, the court might see fit to order 
a new election, the register submits the facts 
tliat they may be known to the comt when 
the names of the assignees so elect shall be 
presented for confirmation. Respectfully sub- 
mitted. 

BLATGHFORD, District Judge. Has Mr. 
Jacobus a fixed and permanent business in 
3SIew York City, and a place where he does 
business there daily? Report the facts as 

to this. 

By I. T. WILLIAIMS, Register: Pursuant 
to the direction hereon endorsed, I hereby 
further certify that the said Jacobus has a 
fixed and permanent place of business in the 
city of New York, to wit: at No. 139 Duane 
street, in said city, where he carries on busi- 
ness as an importer. 

BLATGHFORD, District Judge. I will ap- 
point Mr. Jacobus and Mr. Davis assignees, 
which will cure every difficulty. 



. Case No. 8,460. 

LODGE V. LODGE et al. 

[5 Mason, 407.] i 

Circuit Court, D. Massachusetts. Oct. Term, 1829. 

Writ of AiTACHsrEST — Where Returnable — 
Pkixgipai^ and Agbnt. 

1. -Under the statute of Massachusetts of 1823 
[3 Laws Mass. p. 62, c. 142], giving relief 
against fraud to second attaching creditors, it is 
not necessary, that the second attachment should 
he returnable to the same term of the court as 
the first attachment. 

rCited in Gumhel v. Pitkin, 124 U. S. 148, 8 
Sup. Gt. 386.] 

2, Quaere, if the plaintiff must, in all cases un- 
der that act, sign and make oath to his petition, 
to be admitted to defend against the first attach- 
ment, or if it may be done, if he is abroad, by his 
agent. 

This was an action of assumpsit [by Adam 
Lodge against Adam Lodge and trustees]. 
No appearance having been entered for the 
defendant, Hubbard for "William Brown, an 
alien and resident abroad, and a creditor of 
the defendant, made application by petition 
to be permitted to defend the suit, under the 
Massachusetts statute of the 21st of Febru- 
ary, 1824 (St 1823, c. 142). The petition 
stated, that the petitioner had commenced 
a suit returnable to the next term of this 
court, and that the present suit was, in the 
belief of the petitioner, fraudulent, and the 
petition was verified on oath by his agent 

Sumner, for plaintiff, resisted the applica- 
tion, contending, that the case was not with- 
in the statute, the writ not being returnable 
to this term. He also contended, that the 
petitioner only could file the petition, and 
make personal oath thereto, and that it was 

1 [Reported by William P. Mason, Esq.] 
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not competent for an agent to file it or make 
the oath- 

STORY, Circuit Justice. The statute of 
1823 (chapter 142), entitled "An act to pre- 
vent fraud in the attachment of real or per- 
sonal estate," provides, "that in all eases 
where the same estate, real or personal, has 
been attached on mesne process in two or 
more suits, that the plaintiff or plaintiffs in 
any suit, after that in which the first at- 
tachment shall have been made, may peti- 
tion the court whereto the writ shall be re- 
turnable, on which such fli'St attachment 
shall have been made at the return term of 
such court, or at the next term thereof, if 
such suit shall still be therein pending, and 
not afterwards, for leave to defend against 
such first suit, in like manner as the party 
therein sued could or might have done." 

The question is, whether it be indispen- 
sable to entitle a second attaching creditor 
to maintain such a petition, that the writ in 
his suit should be returnable to the same 
term of the court as that of the first at- 
tachment This is a remedial act and if 
the Avords of it admit fairly of two inter- 
pretations, one of which will enlarge, and 
the other restrict, its beneficial operation, it 
is the duty of the court to adopt the former. 
But we do not think there is any ambiguity 
in the act. Jurisdiction is given to the 
court to which the first attachment is re- 
turnable, at the return term or the nest 
term after to entertain the petition. But 
nothing is said as to the return term of the 
second attachment. All, that is requured, is, 
that there should be a second attachment. 
But it is said, that, there cannot be any 
proof of the second attachment, except by 
the return of the writ to the com't to which 
it is returnable, and then it is record proof; 
for until then there is no pendency of the 
suit The argument is not well founded. 
For certain purposes a suit is, or may be, 
deemed pending, only when it is entered of 
record in the proper com't But it is far 
from being universally, true, that' it cannot 
be considered as pending before the return 
term for any purposes, or that the writ may 
not be proved to exist as a virtual authority 
for an attachment before that period. When 
a writ is returned, the proper proof comes 
from the record. When it is not yet re- 
turned, and cannot be, the existence of the 
writ and its proper service may be proved 
by the production of the writ itself. What 
would be the situation of officers, if such 
proof were not admissible? This court sits 
only twice a year. The marshal may arrest 
the body, or make an attachment of proper- 
ty, and according to the doctrine contended 
for, he would, if sued for such act by any 
party before the return term, be unable to 
defend himself upon trial, however lawful 
his act might be. The law involves no 
such inconvenience. An attachment, when 
it has not yet become matter of record, is 
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still an attaclimerit, and may be proved by 
any proper evidence in pais for all purposes, 
and by all parties having an intei*est there- 
in. 

It is unnecessary to decide the second 
point, because, if the argument be well 
founded, it furnishes a^ good ground, wliy, in 
this case, as the plaintiff is an alien and 
abroad, that a continuance should be al- 
lowed to enable him personally to sign the 
petition, and take the oath according to the 
second section of the statute. 

And we are accordingly of opinion, that 
the case be -continued for this purpose, not 
meaning, however, to express any opinion 
as to the validity of the objection. 



LODGE V. STODDART. See Case No. 12,- 
o61. 

LODGE (FXITED STATES v.). See Case 
No. 15.622. 



Case Wo. 8,461. 

In re LODI LAND & LUMBER CO. 

[5 Sawy. 286.] i 

District Court, D. California. Oct. 28. 1878. 

IXJUXCTIOX — JUKISDICTION. 

This court bas no jurisdiction on a petition ac- 
<:-ompanie,d by afBdavits to restrain the enforce- 
ment of a judgment rendered by a court of com- 
petent jurisdiction against the bankrupt, on the 
ground that it was obtained by eolhision and 
fraud; nor has it authority on such petition to 
set aside that judgment, and to inquire and deter- 
mine what sum. if any, is in fact du^ from the 
bankrupt. 

J. Desbeck, for assignee. 
L. W. Elliot and G. W. Byers, for Sewell 
and others. 

HOFFMAN, District Judge. It may be 
that in a regular proceeding in equity, the 
assignee might be able to obtain a de- 
cree setting aside the judgment recovered 
by Sewell as procured hy fraud and col- 
lusion between himself and the representa- 
tive of the company. But that judgment 
was rendered by a court having jurisdiction 
of the parties and the subject-matter of the 
suit. It remains unappealed from and unre- 
versed. If assailable now, it is only on the 
ground that it was fraudulently obtained, 
and that fraud vitiates the most solemn 
Judgments. No bill in equity to obtain this 
relief has been filed. A mere petition ac- 
companied by affidavits has been presented 
to the court, with a prayer that the plain- 
tiff in the judgment may be restrained from 
availing himself of it. To this the latter 
has replied by affidavits positivelj'- denying 
the imputed frauds. \STiat is the tme state 
of facts it is not easy to determine. But 
I am unable to see how, on a mere petition 
accompanied by affidavits, I can grant an 



injunction to be continued indefinitely, and 
which vii-tually nullifies and sets aside a 
final judgment obtained in a court of com- 
petent jurisdiction. 

The assignee does not, in his petition, ask 
that the plaintiff in the suit in the state 
court may be restrained from enforcing his 
judgment until he shall have an opportunity 
to satisfy it. The interposition of this couit 
is not asked to prevent a sacrifice of the 
propeity levied on. The ground stated for 
the relief asked is, that no sum whatsoever 
is in fact due from the bankrupt to the judg- 
ment-creditor; and that his judgment was 
obtained by the fraudulent connivance of 
the representative of the bankrupt corpora- 
tion. On the strength of these allegations, 
and the affidavits in support of them, it is 
asked that the judgment-creditor be enjoined 
from enforcing his judgment. No further 
proceeding seems to be contemplated. 

If the injunction be granted, the petition 
will be functus officio. It is not a bill in 
equity to set aside a judgment as obtained 
by collusion and fraud; it prays for no re- 
lief except an injunction. The representa- 
tive of the corporation, who is alleged to 
liave colluded with the judgment-creditor, is 
not made a party to the proceeding, or served 
with any order to show cause; and the peti- 
tion seems to be framed on the idea that the 
court can, on affidavits, proceed to try not 
only the question whether the judgment was 
fraudulently obtained, but also the question 
as to the amount, if any, really due the judg- 
ment-creditor. I know of no provision in the 
bankrapt act which confers upon the court 
jurisdiction in a proceeding of this nature to 
inquire into and determine these issues. 



LOEB, In re. £ee Case No. 1,057. 
LOEB {BAILEY v.). See Case No. 739. 
LOEB fHAVEMEYBR v.). See Case No, 6,- 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



Case No. 8,461a. 

LOEWENSTEIN v. BIERNBAUM et al. 

[8 Wkly. Notes Cas. 163; 9 Reporter, 402.] i 

Circuit Court, E. D. Pennsylvania. Feb. 27, 
1880, 

Equitable Jurispictiox— "Wkit of xe Exeat — 
Rev. St. 1S75, p. 138, § 717. 

1. A writ of ne exeat cannot be issued unless 
the defendant designs quickly to depart from the 
United States. 

2. Circumstances where the writ will be grant- 
ed discussed. /' 

3. Quaere, whether the district judge sitting as 
a circuit judge can issue the writ. ; 

Sur motion to issue writ of ne exeat; and 
motion to quash said writ The bill, filed 
Feb. 24, 1880, by Loewenstein against aiar- 
cus Biernbaum, his wife, his brother Heniy 

1 [9 Reporter, 402, contains only a partial re- 
port.] 
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Biernbaum, and his brother-in-law Abmham 
aiausbaeh, set forth: That the complainant 
]iad obtained a decree against Biernbaum, a 
resident of Philadelphia, in a suit against 
the latter in common pleas No. 4, requiring 
Biernbaum to pay him the sum of §21,118.10; 
that upon the entry of this decree, Biern- 
Ijaum, with his wife, had changed their resi- 
dence to the city of New York; that a fi. fa. 
had issued upon the decree, and was re- 
turned nulla bona. The bill averred that ai. 
Biernbaum*s co-defendants had conspired 
with him to convey and transfer all of his 
property, without consideration, in fraud of 
the plaintiff's rights, and to enable Biern- 
"baum in reality to retain the control of his 
property while evading execution on his debt 
to the plaintiff, and particularly that he had 
fraudulently conveyed valuable real estate in 
Colorado to the defendant, Abraham Maus- 
"bach, who was his confidential clerk, who 
immediately reeonveyed this property to 
Biernbaum's wife, in whose name it then 
«tood. The bill further aveixed that Maus- 
"bach was a resident of Colorado, and if cas- 
ually here would immediately depart the ju- 
risdiction, unless restrained by a writ of ne 
•exeat, which process, amongst other relief, 
the bill prayed. The bill was served upon 
Abraham aiausbach, whereupon the plaintiff, 
Tiaving filed an affidavit stating these facts, 
moved for the writ of ne exeat to issue. 

A. Sydney Biddle, for the motion to issue 
•writ 

BUTLER, District Judge. The provision 
In the Revised Statutes (Rev. St 1875, p. 
136, § 717), requires that the suit should be 
"begun before the writ shall be granted. 

The bill has been filed, and Mausbach 
served, 

BUTLER, District Judge. The language 
■of the act is that "writs of ne exeat may be 
.granted by any justice of the supreme court 
in cases where they might be granted by the 
;supreme court, and by any circuit justice or 
■circuit judge in cases where they might be 
granted by the circuit courts of which he is 
Si judge." A strict construction would prob- 
.ably authorize the circuit justice, Judge 
Strong, or the circuit judge, Judge McKen- 
Tian, only to issue the writ and not the dis- 
trict judge, even though the latter be sitting 
:as a judge of the circuit court. 

The act, being remedial, cannot be con- 
strued in a way which would deprive the 
plaintiff of all substantial benefit Moreover, 
in the case of Union Mut Life Ins. Co. v. 
Kellogg [Case No. 14,373], Cadwalader, dis- 
ti-ict judge, granted a writ of ne exeat 

BUTLER, District Judge. Has notice 
"been given of this application? 

No; because that would probably defeat 
the object of the motion. 

THE COURT. Upon the authority of the 
'Case of the Union Mut. Life Ins. Co. v. Kel- 
logg, in which Cadwalader, district judge, 
;sitting alone, issued the writ, I will make the 
•order requested, with leave to the defendant 



to move to quash the writ upon notice to the 
plaintiff's counsel. 

The writ was accordingly issued and 
served upon the same day; whereupon— 

R. P. White (G. H. Earle, Jr., and Byron 
Woodworth, with him), for defendant jMaus- 
bach, moved to quash the writ 

A discussion of the merits is immaterial, 
for Rev. St U. S. 1875, § 717, provide that 
"no writ of ne exeat shall be granted unless 
a suit in equity is commenced, and satisfactory 
proof is made to the court or judge, granting 
the same, that the defendant designs quickly 
to depart from the United States." The alle- 
gation here is merely that the defendant in- 
tends to withdraw from this district, but not 
from the United States. 

(The order and writ in the case of Union 
Mut Life Ins. Co. v. Kellogg were here pro- 
duced in court, and it appeared that both 
provided that the defendant therein should 
not go beyond the limits of the Eastern dis- 
trict of Pennsylvania.) 

BUTLER, District Judge, Unless this lan- 
guage in the statute be explained, the writ 
must be quashed. Though I had the stat- 
utes before me in issuing the writ, and ad- 
verted to the first sentence of section 717, 
Rev. St U. S. 1875, the second sentence es- 
caped my observation. The point is unex- 
pected; and in view of the decision of Cad- 
walader, J., supra, I will discharge the de- 
fendant upon his giving bail in §2,000 to ap- 
pear on February 27, before the court. 

On Februaiy 27 the case was called for ar- 
gument. 

A, Sydney Biddle, for plaintiff. The lan- 
guage of the statute cited by counsel for the 
defendant certainly restricts the power of 
the court to cases where the defendant de- 
signs quickly to depart from the United 
States. The point was overlooked in view of 
the decision in the Union Mut Life Ins. Co. 
V. Kellogg [supra]. The statute was simi- 
larly overlooked by Oranch, circuit judge, in 
Patterson v. McLaughlin [Case No. 10 828], 
in which case defendant was restrained by 
ne exeat from leaving the District of Colum- 
bia to settle in aiaryland. The language of 
the Revised Statutes is substantially the 
same as that of , the act of March 2, 1793, c. 
22, § 5 (1 Stat. 334)^ which was passed long 
prior to the decision by Cranch, J. The lan- 
guage of the statute is, however, plain, and 
we admit that the writ must be quashed. 

THE COURT (BUTLER, District Judge, 
orally). When the motion to issue the writ 
was made, I felt a doubt as to my power to 
issue it, founded upon the first sentence of 
section 717, Rev. St U. S. 1875. It may be 
said that the district judge, though sitting as 
circuit judge, is not designated by the act, 
which defines the power of the court to issue 
the writ. I will not say that tliis doubt 
would have prevented my issuing it but I 
may say that I had a shadow of doubt as 
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to my authority. I issued the writ, however, 
without adverting to the second sentence of 
the same section, though I had the act be- 
fore me, upon the authority of the case hefore 
Cadwalader, J. It is now fi-anldy conceded 
by counsel that the language of the act does 
not authorize the writ. This renders it un- 
necessary to examine the mei-its of the case. 
It may be, indeed, doubted whether if the 
court had jmisdietion, the case is one which 
calls for this extraordinary remedy. The de- 
fendant here is alleged to have rendered him- 
self liable to the plaintiff, by aiding Biern- 
baum, the plaintiff's creditor, to fraudulent- 
ly convey his property. But Mausbach is 
not represented as now holding any of the 
defendant's property, it being averred that 
he has conveyed that of which he is alleged 
to have fraudulent possession, to Jlrs. Biern- 
baum. The writ issues whei'e the plaintiff 
has a plain demand against the defendant. 
It may be that the property in controversy 
will be recovered by the plaintiff, and" then 
his claim against Mausbach would be but 
nominal. I do not put the decision upon this 
ground, but merely say that the case would 
be one of great doubt, even if the question of 
jurisdiction were not decisive. Writ quashed. 

NOTE. As to the want of power of a U. 
S. district judge to issue a writ of ne exeat, see 
Gernoii v. Borcaline [Case No. 5,367]. In the 
early histoiry of Pennsylvania, writs of ne ex- 
eat provincia were frequent. Rawle, Eq, 40, 
44. The subsequent instances in which it has 
been issued by a state court are very few. It 
is believed there are but two reported eases, 
viz.: Torlade v. Barrozo, 1 Miles. 385, and 
Dransfield v. Dransfield, 6 Phila. 143. In the 
latter case it was said tihat "our act to abolish 
imprisonment for debt confines this class of 
cases within a very narrow compass." See 
Brightly, Eq. Jur. p. Gil; 3 Daniell, Ch. Prac. 
1801, note. For cases in New Yorli and other 
states, see note to Adams, Eq. *360. For form 
of writ, affidavit, and order, see 3 Daniell, Ch, 
PI. & Prac. pp. 1812, 2180, 2326. 



Case No. 8,463. 

LOEWENSTEIN et al. v. MAXWELL. 

[2 Blatchf. 401.] i 

Circuit Com-t, S. D. New Yorli. July 1, 1852. 

Customs Duties — Appraisement of Value of 
Imported Goods. 

1. T'^nder the 16th section of the act of Aup;ust 
30, 1842 (5 Stat. 563), appraisers must, in valu- 
ing importations, adopt the real market value of 
the goods abroad in cash, and not their value in 
a depreciated paper currency. 

[Cited in Dutilh v. Maxwell, Case No. 4,207.] 

2. Goods purchased in Austria were invoiced 
and entered here in florins at their specie value. 
The apprai&ers here valued the goods according 
to the nominal value of the florin paper currency, 
which was eleven per cent, less than its specie 
value: Edi, that the appraisement was errone- 
ous, and should have been made in florins at their 
specie value. 

3. In such a cate, a protest against tlie addi- 
tional valuation found on such appraisement, and 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



a claim to enter the goods according to the invoice 
and actual cost, is a suflBcient protest, without 
a specification as to how the appraisement was 
made to exceed the true value of the goods. 

4. Such an erroneous appraisement is not con- 
clusive on the importer as to the dutiable value 
of the goods. 

This was an action [by Moritz Loewenstein 
and Carl Loewenstein against Hugh Maxwell, 
collector of the port of New York] to recover 
back duties and a penalty, paid under pro- 
test It was tried before BETTS, District 
Judge, in December, 1851. A verdict was 
rendered in favor of the plaintiffs for $2,000, 
subject to the opinion of the court upon a 
case to be made, and subject to adjustment 
at the custom house. The facts were these: 
The plaintiffs imported 150 bales of rags from 
Trieste to New York. The invoice was dated 
Vienna, April 3d, 1849. The valuation of the 
goods at Agram was taken as the invoice 
price, and was made in florins at their specie 
value, namely, forty-eight and a half cents, 
in United States currency, per florin. The 
actual legal currency of Austria, at the time, 
was the paper florin, which was tfien de- 
preciated eleven per cent, below the specie 
value of the florin. The total invoice value 
was 7,1G9.9 florins. The government ap- 
praiser raised the valuation to 9,064.47 flor- 
ins, paper currency, and, on appeal by the 
importers to merchant appraisers, they rais- 
ed the value to 10,339.02 florins, paper cur- 
rency. The appraised value exceeding the 
invoice price more than ten per cent., an ad- 
ditional duty, amounting to $8.3.1.1, and a 
penalty of $1,028 were imposed by tlie col- 
lector, and were both of them paid by the 
plaintiffs, under the following protest: "We 
herewith protest against the additional val- 
uation of the U. S. appraisers and merchant 
appraisers, and twenty per cent, penalty 
charged on the within 150 bales rags, claim- 
ing to enter the same according to the in- 
voice and actual cost, but pay the same to 
get in possession of the goods." 

Elias H. Ely, for plaintiffs. 

J. Prescott Hall, Dist. Atty., for defendant. 

BETTS, District Judge. There seems to be 
no just exception to the sufficiency of the 
protest in this case. 'J^he claim of the im- 
porters was, that the invoice expressed the 
true value of the goods in specie and the 
amount paid for them in cash, and that the 
appraisers should, in valuing the goods here, 
be governed by the real market value abroad 
in cash. The custom-house oflScers adopted 
a different rule, and proceeded upon the idea 
that the invoice was made up in the nom- 
inal currency of Austria, and that the entry 
was also in paper florins, and not according 
to the specie value of the goods. In that 
view, the public appraisers and the mer- 
chant appraisers would properly rate a high- 
er valuation to the entry than the one given 
by the importers; but the testimony shows 
that both classes of appraisers well under- 
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stood at the time tliat the paper denomiua- 
tion of the florin in Austria was higher than 
its actual value, and that a buyer disbursed 
no more in market, on the purchase of icoods, 
than specie prices. For this reason, we 
thint the appraisements erroneous. 

The 16th section of the act of August 30, 
1S42 (5 Stat. 563), directs the actual market 
value or wholesale price in the principal 
markets of the country from which goods 
are imported, to be adopted as fixing their 
import value (with certain additions not af- 
fecting this case). The collector cannot sub- 
stitute for the actual market value a ficti- 
tious value, expressed in a spurious cur- 
rency. In the United States, during the sus- 
pension of specie payments, commodities 
were bought and sold under the nominal de- 
nomination of currency; but the paper dollar 
was not a measure of actual value or true 
price, and had to be rectified by the specie 
standard before it could be employed for 
that purpose. So in respect to the Austi-ian 
florin. Congress requires duties to be paid 
in specie, and, if foreign invoices are made 
up in a base currency, unless, on appraise- 
ment, the importations are rated at their 
specie value, prices will be fixed above the 
actual market value or cost price abroad, 
and more than the ad valorem duty author- 
ized by law will be exacted of the importer. 
The evidence clearly proves, in the present 
ease, that the paper florin of Austria was, 
at the time of the purchase of these goods, 
at a discount of eleven per cent. Goods in- 
voiced and entered at 10,000 fiorins would, if 
valued in the paper currency, be necessarily 
subject to duty on 1,100 florins beyond their 
foreign cost and market value, and thus the 
express provisions of the act of congress 
would be cdntravened. 

We think that the protest sufficiently ap- 
prises the collector of the grounds of objec- 
tion to the appraisals. It asserts that the 
valuation is beyond the actual cost; and it 
is plain, upon the proofs, that the appraisers 
made the valuation on the assumption that 
the invoice was made up in paper florins 
and did not exhibit the cash prices paid for 
the goods. "We do not think that, under 
these circumstances, it is necessary for the 
importer to specKy ui what particular man- 
ner the appraisement was made to exceed 
the true value of the goods. Whether the 
error arose from ignorance of the state of 
the foreign market, or from a mistake in 
computing, or from a misapprehension of the 
value of the currency in which the prices 
were expressed, the collector would be ap- 
prized by the notice that the sum reported 
by the appraisers did not truly represent the 
actual market value or wholesale price of 
the articles in Austria, and the importer 
would have complied with the requirements 
of the statute. 

Nor is it made a question on the part of 
the United States, that the protest did not 
fully notify the collector that the goods were 
15 FED. CAS. — 50 
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only liable to duty on their cash value, and 
that he had improperly imposed it on a paper 
valuation of them. The defence is placed 
upon other and higher grounds: (1) That 
there is not sufficient proof of any deprecia- 
tion of the florin; and (2) that the appraise- 
ment is conclusive against the importers as 
to the dutiable value of the goods. 

The court is, by the terms of the ease, 
made to render the same judgment upon the 
facts, as ought, upon the evidence, to have 
been given by the jury; and, in our opinion, 
the proofs are clear and satisfactory that the 
florin, at the time the goods were purchased 
in Austria, was depreciated eleven per cent 
As, on all the evidence, the valuation was 
made by the appraisers on the assumption 
that the importers invoiced the goods in the 
paper currency, and that they must be ap- 
praised at their nominal value in that cur- 
rency, the appraisement does not become 
conclusive against the plaintiffs, it resting 
wholly on an arithmetical calculation which 
did not justify the basis of duties adopted by 
the defendant. 

Moreover, according to our understanding 
of it, the agreement, in the case made, on 
which the verdict was rendered, submitted 
it to the court to have the adjustment made 
at the custom-house now, as it ought to have 
been made at the time of the entry and ap- 
praisement. 

Whether judgment is to be rendered for 
the plaintifCs for any sum must depend upon 
such re-adjustment. The invoice and enti'y 
must, on such re-adjustment, be regarded as 
having been made up in the specie value of 
the florin, and either the invoice must be 
raised to the paper value of the florin, or the 
appraisal must be reduced to its specie value. 
If, on such adjustment, it is found that the 
entry was not below the actual value, (with 
the addition of the charges directed by the 
statute,) judgment must be entered for the 
plaintiffs for the increased duties imposed 
because of the difference in value, and also 
for the amount of the penalty, together with 
interest from August 5th, 1849, the time 
when the same were paid, and for costs. 
But, if it shall appear that duty was not im- 
posed on an amount beyond the value ex- 
pressed in the entry, (together with the legal 
charges,) judgment must be entered for the 
defendant as to that part of the demand. 
And, if it further appears that the difference 
in value between the entry and the appraisal 
so corrected exceeds ten per cent., then judg- 
ment must further be entered in full for the 
defendant, with costs. 
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Case Wo. 8,464. 

In re LOGAN. 

[Cited in Miller v. Jones, Case No. 9.575. 
Nowhere reported; opinion not now accessible.] 



Case KTo. 8,465. 

LOGAN V. The AEOLIAN. 

[1 Bond, 267.] i 

District Court, S. D. Ohio. April Term, 1859.2 

Maritime Liens— Pilot's Lien — Pakt Owxek— 
Seamen's Lien fok Wages — Assignability — 
Pakties Plaintiff — Satisfaction op Claims — 

SUUPLUS. 

1. It is well settled that the master of a steam- 
boat or vessel has no lien for wages. 

2. It does not. however, impair the lien of a pi- 
lot for wages, that when the boat or vessel was in 
port the pilot was recognized and ofBciated as 
master. 

[See note at end of case.] 

3. The acceptance of a draft drawn by the 
clerk of a boat in payment of a claim importing 
a maritime lien, which draft was never paid, is 
not a waiver of such lien. 

4. The clerk of a steamboat, who has an in- 
terest of one-half in the boat, has no lien for 
wages. 

5. The lien of seamen for their wages, being a 
personal privilege for their protection, is not as- 
signable; and the assignee buying these claims 
for wages on speculation can have no standing in 
a court of admiralty. 

[Cited in The Champion. Case No. 2,583; The 
Napoleon, H. 10,011. Cited contra in The 
Sarah J. Weed, Id. 12,350; The Emma L. 
Coyne, .Id. 4,466.] 

6. Where it appears from the evidence that the 
names of the seamen are used in the libel as 
claimants for wages, and that tJiey had assigned 
their claims, and that the assignee was the sole 
party in interest, the libel in the names of the sea- 
men will be dismissed. 

7. After satisfying the allowed claims for 
wages out of the proceeds in the registry, the 
surplus, if any, will be applied pro rata to the 
payment of the other claimants. 

[Cited in The Lady Boone, 21 Fed. 733.] 

[This was a libel for Tvages by Linus Logan 
against the steamboat Aeolian.] 

Mills & Hoadly, for libeilants. 

Lincoln, Smith & Warnoek, for interveners. 

CHARGE OF THE COURT: The original 
libel in this case was filed by Logan, asserting 
a claim against the steamer Aeolian for wages 
as pilot. A number of other claimants have 
intei-vened for -n'ages, supplies, advances, etc. 
An interlocutory order has been made for the 
sale of the boat; a sale has been efCeeted, and 
the proceeds are in the registry. The claims 
filed exceed the amount of these proceeds. 
A reference has been made to a commissioner 
to inquire into and report upon the nature of 



1 [Reported by Lewis H. Bond, Esq., and here 
veprinted by permission.] 

2 [Modified in Case No. 4,504.] 



these claims; whether liens or not, and if 
liens in what rank or privilege they are to be 
viewed. The commissioner has reported on 
the matters referred to him, to which excep- 
tions have been filed by different parties in 
interest And these exceptions present the 
questions for the decision of the court. The 
commissioner has reported the claim of the 
libellant (Logan) for wages as pilot, as a valid 
maritime lien. This is excepted to on the 
ground that Logan acted in the double capaci- 
ty of master and pilot, and has no lien for 
services in either. As master, the law is 
well settled; he has no lien for wages. His 
contract with the ownei*s is on their personal 
credit, and not on the credit of the boat. 
While the reason and justice of this princi- 
ple has been doubted by some, it seems now 
to be the settled law in this country. But 
the claim of Logan is not for wages as mas- 
ter, but as pilot. It is clearly proved that his 
employment on the boat was as pilot, and not 
as master. He performed faithfully and sat- 
isfactorily the duties of pilot when the boat 
was running, and while in port acted as 
master. There was no one known or recog- 
nized as master— there was no one strictly 
authorized to act in that capacity— but when 
Logan was not at the wheel, by common con- 
sent, he acted as such. This does not deprive 
him of his lien for wages as pilot. His claim 
must, therefore, be allowed, to be satisfied 
pro rata with others having the same priority 
of lien. The dahn of Jenks, Winehell & Co., 
amounting to $300, is disallowed by the mas- 
ter, on the ground that they dealt with the 
clerk of the boat on his individual credit, and 
not on the credit of the boat. The facts in 
relation to this claim are that this firm are 
warehouse keepers, and that merchandise had 
been left with them for shipment on this boat, 
on which there were charges to be paid be- 
fore the property could be shipped. Jenks, 
Winehell & Co. were liable for these charges. 
They consented, at the request of the clerk, 
to ship the property on the boat, and to take 
the draft of the clerk, instead of the cash— a 
draft on a bank in Iowa. This draft was 
not paid, and their debt is stiU due. 

There can be no question that the daim of 
these parties is substantially a claim for an 
advance by them, for the benefit of the boat, 
for which they have a lien, unless they have 
waived it by the acceptance of the draft. 
The doctrine at common law is that a prom- 
issory note or draft, given for a pre-existing 
debt, does not extinguish the debt, and that 
the creditor, if the note or draft is not paid, 
may proceed on the original consideration. 
And this principle is recognized as applicable 
to maritime liens. The lien is not discharged 
by a draft or note for the claim, unless it 
clearly appears from the evidence that it 
was intended by the parties to have this ef- 
fect. This principle was distinctly laid down 
by Judge Story, in the case of The Chusan 
[Case No. 2,717]. There is no reason for 
the inference that Jenks, Winehell & Co, re- 
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reived the dmft as a full discharge of their 
lien on the hoat; especially in view of the 
fact that the derk who made it was pecuniari- 
ly irresponsible, and wholly unahle to pay the 
<;laim, in the event of the non-payment of the 
^raf t. I have, therefore, no hesitancy in hold- 
ing there was no waiver of their lien, and 
that it is next in priority of lien to the claims 
for wages. The report of the commissioner 
a.dverse to the claim of Alfred W. Hall for 
$1,061.13, for wages as derk of the boat, is 
affirmed. It is in evidence that in March, 
1858, Hall pm-chased an interest of one-half in 
the boat, and that his claim for wages covers 
the time in which he was so interested. Aii«^ 
it does not affect the question that ne had 
executed a mortgage of his interest, .which 
has never been foreclosed. He \yas the legal 
owner of an interest of one-half in the boat 
at the time this libel was filed. And as part 
owner, it is clear, he can have no lien for 
wages as clerk. It would be strange, in- 
deed, that being a part owner, and as such 
liable in personam for the debts of the boat, 
he could have a lien, equal in priority to the 
just claims of others for wages earned. No au- 
thority has been cited sustaining such a doe- 
trine, and it is presumed that none can be 
found. The claim of Hall is therefore re- 
jected. 

There are twelve seamen, who have joined 
in a claim for wages. It is in evidence, how- 
ever, that they have sold and transferred 
tlieir claims to Henry Wiche, who bought 
them on speculation at a heavy discount, and 
that this daim is prosecuted for his benefit, 
and that the seamen have no interest in it, 
although their names are used in this pro- 
ceeding. It is clear that Wiche, the real 
party, can have no standing in a court of 
admiralty. A maritime lien for wages is in 
the nature of a personal privilege, for the 
protection of seamen, and is not assignable 
in the sense of transferring to an assignee 
the benefits of such pei'sonal privilege. In 
this view, the libel as to these seamen 
must be dismissed. The report of the com- 
missioner in favor of the interveners for sup- 
plies, repairs to the boat, and money advanced 
for expenses, is affirmed. If, after paying 
the daims allowed for wages in full, out of 
the fund in the registry, there is sufficient to 
pay in full the other allowed daims, the fund 
will be so applied. If there is not enough 
for this purpose, the residue will be applied 
pro rata to the other claimants. 

[On appeal to the circuit court the decision xjf 
this court, in allowing the master wages as 
pilot while he was receiving pay as captain, was 
reversed. Otherwise the decree of this court 
was affirmed. Case No. 4,504.] 
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Case M"o. 8,466. 

LOGANSPORT GAS LIGHT & COKE CO. 
V. KNOWLES et al. 

[4 Chi. Leg. News, 75.] 

Circuit Court, D. Minnesota. Oct Term, 1871. 

Action on Fokeign Jodgiient— Pboof of Arti- 
cles OP Association — Service of Summons. 

1. There is nothing in the laws of Indiana re- 
quiring an origmal certificate or articles of asso- 
ciation to be filed in the office of the secretary of 
state. The word "duplicate," although sometimes 
used to express an original repeated, usually sig- 
nifies a copy or transcript of an instrument, and 
this ordinary definition of the word is to be given 
to it in the Indiana statute. 

2. The copy was certified to by the recorder of 
the county when filed, and accompanying it is a 
certificate of the secretary of state, that it is a 
correct transcript of a certified copy in his office, 
and this is suffident to allow it to he introduced 
in evidence although not authenticated in ac- 
cordance with the act of congress of 1804 [2 
Stat. 298], as that act does not esdude every 
otiier mode of authentication. When a copy of an 
instrument is certified to by the officer whose duty 
it is by law to keep the original on file in his of- 
fice, it must he received as evidence of the origi- 
nal, 

3. The court comments upon the manner of 
serving summons in several of the states and in 
the federal courts, and holds, under the statute 
of Indiana, that the service of the summons in 
question was sufficient. 

[This was an action by the Logansport Gas 
Light & Coke Company against Alfred H. 
Knowles and others on a judgment obtained 
in a state court of Indiana.] 

Cornell & Bradley, for plamtiff. 
Bigelow, Elandiuu & Clark, contra, 

NELSON, Disti-ict Judge. A jury trial is 
waived, and tn accordance with the act of 
congress, a stipulation being on file, the court 
proceeds to try the issue. This is an action 
on a judgment obtained in the drcuit court 
of Cass county, Indiana, on the 13th day of 
December, 1870, for the sum of seven thou- 
sand eight hundred and fiity dollers. The 
plaintiff, after introducing a copy of the ar- 
tides of assodation with the certificates of 
the recorder of the cotmty and the secretary 
of state attached, produced a certified copy of 
the record in the suit in the state court, showi- 
ing all the proceedings down to the final judg- 
ment, and rested. The summons as appeal's 
in the record is as follows: "The State of 
Indiana. To the Sheriff of Cass County: You 
are hereby commanded to summon John M. 
Bain, Alfred H. Knowles and Thomas Har- 
vey to appear in the Cass circuit court on the 
second day of the next term thereof to be 
held in the court house in Logansport, on the 
fourth Monday in February, 1866, then and 
there to answer the complaint of the Logans- 
port Gas Light and Coke Co. Amount de- 
manded §3,000. And of this summons make 
due return. Witness the clerk [Seal] and 
seal of said court this 18th day of September, 
1863. Horace M. Bliss, Clerk." The return 
of the sheriff was in the following words: 



LOGANSPORT (Case No. 8,466) 



[15 Fed. Cas. page 788] 



"I do hereby certify that I served the mthin 
writ on the 19tb day of September, 1863, up- 
on Alfred H. Knowles and Thomas Harvey 
personally, by reading the same to them; and 
I further certify that John M. Bain cannot be 
found in my bailiwick. John Davis, Sheriff 
Cass Co., by James Stanley, Deputy." 

The defendants interpose several objections 
to the reception of the copy of the articles of 
association as proof of incorporation, and al- 
so to a recovery upon the record introduced. 

I. They urge that the copy of the articles 
of association has not been properly filed and 
recorded under the law of Indiana so as to 
create tlie plaintiff a corporation. I think 
this objection is not tenable. The plaintiff, 
when the articles of association were signed, 
was required by the law to "file the same in 
the office of the recorder of the county, which 
shall be placed on record, and a duplicate 
thereof in the oflSce of the secretary of state." 
This it has done, but it is claimed by the de- 
fendants that the duplicate filed in the office 
of the secretary of state was a certified copy, 
and not a duplicate original. There is noth- 
ing in the law passed for the incorpoi-atlon 
of companies, requiring an original certifi- 
cate or articles of association to be filed in the 
office of the secretaiT of state. 2 Rev. St. 
Ind, c. 60. The word "duplicate," although 
sometimes used to express an original re- 
peated, usually signifies a copy or transcript 
of an instrument, and in my opinion this or- 
dinary definition of the word is to be given 
to it in this chapter. 

II. The defendants further urge that the 
copy offered is not authenticated so as to 
permit its reception as evidence. The copy 
has been certified to by the recorder of the 
county when filed, and accompanying it is 
a certificate of the secretary of state that it 
is a coiTect transciipt of a certified copy in 
his office. True, it is not authenticated in ac- 
cordance with the act of congress of 1804, 
but I do not understand that this act ex- 
cludes every other mode of authentication, or 
abrogates any principle of evidence previ- 
ously established- It is the settled rule that 
when the copy of an instrument is certified to 
by the officer whose duty it is by law to keep 
the original on file in his office, it must be 
received as evidence of the original. [TJ. S. 
V. Percheman] 7 Pet. [32 TJ. S.] 53. The copy 
offered here is indorsed with such a certifi- 
cate and is admissible under the above rule. 

HI. The defendants make the further ob- 
jection that the recoi-d of the judgment does 
not show that the service of the summons 
was made within the jurisdiction of the sher- 
iff by whom it was made. The proof of serv- 
ice of process issued by any court, or any 
notice reqmred to be served, can be made by 
a certificate of the sheriff, when sei-ved by 
him, and it is not necessai-y for him to state 
the time and place of sex-vice. 2 Rev, St. Ind, 
§ 292, p. 96. Section 34, p. 35, enacts that the 
summons shall be issued by the clerk, under 
the seal of the court, and directed to the 



sheriff, and shall notify the defendant of the 
action commenced, the pailies thereto, and 
the court where pending. By section 35 the 
summons may be served personally upon thy 
defendant, and section 36 provides that no 
summons, or the service thereof, shall be 
deemed insufficient if there is sufficient sub- 
stance about either to inform the party sei-ved 
that an action is instituted against him in 
court. These provisions, it seems to me, fully 
answer the objection luised as to the juris- 
diction of the court, which rendered the judg- 
ment sued upon, over the persons of the de- 
fendants. 

rv. The defendants also claim that there 
should be no recovery, because the record 
shows that the only summons pretended to 
have been served upon the defendants was 
one claiming $3,000, and that judgment was 
rendered for a greater sum. The complaint 
of the plaintiff, which sets forth in detail the 
cause of action against the defendants, 
claims damages in the sum of ten thousand 
dollars, which is an amount larger than the 
judgment obtained; and under the peculiar 
practice in Indiana it appeai-s that the sum- 
mons, though issued out of and under the seal 
of the court, is regarded as a mere notice *io 
the defendants that a suit has been instituted. 
By section 1, p. 341, 2 Rev. St. Ind., it is 
enacted, "that in all proceedings * « * in 
civil actions the following forms may be 
used, and are sufficient," etc. Form No. 37, 
for "summons," is the same as set forth in 
the record inti'Oduced, without a demand for 
damages. I think this section, and the form 
given, in connection with section 33, p. 35, 
gave the couit complete jurisdiction to ren- 
der such a judgment as they have done, for 
there can be no controversy about the juris- 
diction over the subject mattei' involved in 
the suit. 

Under the Code practice in some of the 
states a return of a sheriff, upon service of 
the summons, such as was made in this case, 
would not be good. The statutes of both 
New York and IVIinnesota enact that in case 
of service by the sheriff the "certificate shall 
state the time, place and manner of service." 
In the federal courts, imder the statute con- 
ferring jurisdiction, it has been held neces- 
sary for the marshal to set forth ia his re- 
turn upon process, when the service took 
place [Allen v. Blunt, Case No. 215], but in 
Indiana a return in the form set forth in the 
record is good; so in Ohio and Iowa. 3 Ind. 
316; 11 Ind. 340; 13 Ind. 536; 16 Ohio, 371; 
7 Iowa, 42. In Indiana, also, upon failure to 
answer, the court may hear the proof, and 
in actions founded on a contract, assess the 
damages, and render judgment; and the re- 
lief granted to the plaintiff, if there be no 
answer, is limited only by the relief demand- 
ed in the complaint, 2 Rev. St Ind. § 380, 
p. 123. In view of these provisions of the 
Indiana statutes, I think the plaintiff is en- 
titled to judgment for the amount claimed in 
its complaint, to wit, eight thousand two hun- 
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dred and sixty dollars and ten cents, with 
costs to be taxed. 

[From this judgment the defendants moved 
for a new trial. Motion denied. See Case No. 
8,407, and note.] 

Case No. 8,467. 

LOGANSPORT GASLIGHT & COKE CO. 

V. KNOWLES et al. 

[2 Dill. 421; i 5 Chi. Leg. News, 230.] 

Circuit Court, D. Minnesota. Jan. 30, 1873.2 

Debt ok Jodgmbst of a Sister State— Hotv 
FAR Recitals ix Record Conoldsive. 

Where, in an action on a judgment recovered in 
a sister state, the record showed the issuing of the 
summons, and the return of service thereof by 
the sherifiE upon the defendant personally, held, 
that the defendant could not, when called as a 
witness, contradict the record, and show that he 
was not personally served with the summons. 

[Cited in note to Hood v. State, 56 Ind. 263.] 

[See note at end of case.] 

This was a suit upon a judgment ob- 
tained in a circuit court of the state of In- 
diana against Knowles'and Harvey. A com- 
plaint was filed against John W. Bain, 
Knowles, and Harvey, on the. 18th day of 
September, 1865, for the February term of 
said court in 1866. A summons was issued 
on that day, and the judgment record re- 
cites, "That on the loth day of March, 1866, 
being the 16th judicial day of the Februaiy 
term, the defendants, Knowles and Hairey, 
though each three times called, come not, 
but herein wholly make default; and the 
plaintifE now shows to the court, by the re- 
turn of the sheriff of Cass county upon the 
writ of summons issued in this behalf, that 
said Knowles and Harvey were duly served 
with process to appear in the action, more 
than ten days before the present term of 
this court," etc. The return of the sherife 
endorsed on the summons is in these words, 
to-wit: "I do hereby certify that I served 
the within writ on the 19th day of Septem- 
ber, 1865, upon Alfred H. Knowles and 
Thomas Harvey, personally, by reading the 
same to them; and I further certify that 
John W. Bain cannot be found within my 
bailiwick. John Davis, Sheriff Cass County; 
by James Stanley, Deputy." The record fm-- 
ther states, after several continuances, that 
on the 13th day of December, 1870, the 
court, "hearing plaintiff's proofs and alle- 
gations herein, doth find that the defend- 
ants, Alfred H. Knowles and Thomas Har- 
vey, are indebted to the plaintiff in the sum 
of seven thousand eight hundred and fifty 
dollars (?7,850)," etc. On the trial in this 
circuit, the defendants were offered as wit- 
nesses to prove that they had not been 
served personally with process. An objec- 
tion to this offer was sustained, and the 
plaintiff finally obtained judgment. [Case 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Reversed in 19 Wall. (86 U. S.) 58.] 
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No. 8,466.] A motion for a new trial is now 
made by the defendants. 

Cornell & Bradley, for plaintiff. 
Bigelow, Flandrau & Clark, for defend- 
ants. 

NELSON, Disti-ict Judge. The only point 
which wiU be considered upon the motion 
for a new trial, based upon a bill of excep- 
tions in this case, is that wherein it is al- 
leged the court erred, in not permitting the 
defendants, who were offered as witnesses, 
to contradict the judgment record, which 
record states the fact of a personal service 
of the summons upon both of the defend- 
ants by the sheriff, and contains a copy of 
the summons, and of the return of the ofiS- 
cer. All of the facts necessary to give the 
Indiana court jurisdiction of the persons, 
and of the subject matter, are fully stated 
in the record. 

The defendants' counsel claim that the 
question raised being a jurisdictional one, 
they have the right to contradict the fact of 
a personal service of process, althougli it is 
so stated in the judgment record. The con- 
stitution of the United States (article 4, § 1) 
declares that "full faith and credit shall be 
given in each state to the public acts, rec- 
ords, and judicial proceedings of eveiy oth- 
er state, and congress may, by general laws, 
prescribe the manner in which such acts, 
records, and proceedings be proved, and the 
effect thereof." By authority of this sec- 
tion, congress has enacted that, "the said 
records and judicial proceedings, authen13:i 
cated as aforesaid, shall have such faith 
and credit given to them in every court 
within the United States as they have by 
law and usage in the courts of the state 
from whence the said records are or shall 
be taken." 

I have had some difficulty in satisfying 
my mind as to the extent to which it was 
intended to give effect to the judgments of 
sister states by this act of congress. The 
authorities are conflicting upon the subject, 
and there is no adjudication of the supreme 
court of the United States in a case like the 
one in hand. Ti-ue, there is a statement in 
the case of Shelton v. Tiffin, 6 Haw. [47 U. 
S.] 163, which would seem to foreshadow the 
opinion of the court at that time, that a per- 
sonal service of process, or personal appear- 
ance in court and waiver of process, when 
contained in the record, cannot be contro- 
verted; but in Christmas v. Russell, 5 Wall. 
[72 U. S.] 305, it is said that "they (judgment 
records of sister states) are open to inquiry 
as to the jurisdiction of the court and no- 
tice to the defendant." In the state courts 
there is great confusion upon the subject. 
The case of Starbuck v. aiuiTay, 5 Wend. 
148, is the leading one relied upon to sustain 
the position taken by the defendants' coun- 
sel, and seems to have been followed very 
generally in the New York courts. The tea- 
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soning- of Judge Marcy in this case was crit- 
icised and rejected by the late Justice Mc- 
Lean (see Lincoln v. Tower [Case No. 8,- 
355]), and by the supreme court of the state 
of Michigan (see Wilcox v. Kassick, 2 Mich. 
165); but in many of the states it has been 
followed and approved. In order to prop- 
erly understand the decision given in Star- 
buck V. Murray, it is necessary, in my opin- 
ion, to examine the law and practice exist- 
ing at that time in the state of New York in 
regard to the manner of making up the 
judgment record; for this practice undoubt- 
edly influenced the court in its decision. It 
will be found, upon examination, that, by 
the practice in the courts of that state, the 
attorney of the prevailing party prepared 
the judgment record out of court, after the 
suit had terminated; and the entries were 
made by him, and not by a particular officer 
in court. The supei-vision of the court over 
the whole course of action was not required 
by this practice, and the entries, therefore, 
in a judgment record were such as the at- 
torney saw fit to insert, although by a fiction 
everything was supposed to be entered in 
open court. See Grab. Prac; BurriU, Prac. 
tit. "Judgments in General," etc. There was 
veiy good reason, therefore, for permit- 
ting a defendant in a suit upon a judg- 
ment rendered in the courts of that state to 
contest any jurisdictional fact, even to the 
extent of contradicting the statement of per- 
.«!onal service of process, or any fact which 
showed jurisdiction of the person. The rec- 
wd in all its parts was the act of the attor- 
ney, and did not bear the impression of ab- 
solute verity. It is true this case (Starbuek 
V. Murray), goes to the full extent of decid- 
ing that, notwithstanding the record, any 
jurisdictional fact may be inquired into; but 
to my mind it is clear that Judge Marcy had 
in view the practice with which he was 
most familiar, and what he said had refer- 
ence to the status of judicial records simi- 
larly situated to those of the state of New 
York. 

The authorities compiled by Mr. Bigelow 
in his excellent work on "Estoppel," seem to 
me to justify the conclusion laid down by 
him, viz.: "If the allegations in the record 
as to jurisdiction could not be disputed in 
the sister state, they must be conclusive 
throughout the Union," and "We should 
state the rule to be, that where the record 
contains an allegation of specific facts suffi- 
cient to constitute jurisdiction, parties and 
privies are estopped to deny the jurisdiction 
in a suit for the same cause of action, unless 
the record would be inconclusive In an ac- 
tion upon the judgment in the state in which 
it was rendered." Bigelow, Estop, p. 237, 
and preceding title, "Foreign Judgments in 
Personam." In Indiana, this record would 
be conclusive .between the parties without 
doubt. 23 Ind. 628; 2 Blackf. 108. A case 
on all fours with the one at bar has been de- 
cided in that state, upholding the conclusive- 



ness of the judgment of a sister state, where 
the record alleges personal service of sum- 
mons. Westcott V. Brown, 13 Ind. 83, ex- 
plaining Boylan v. Whitney, 3 Ind. 140, cited 
by defendants' counsel- See, also, Roberts 
V. Caldwell, 2 Dana, 512; 3 Gilman, 197. 

The defendants, therefore, in my opinion, 
are not entitled to a new trial. :Motion de- 
nied. 

[NOTE. On a writ of error, this -ease, so far 
as it concerned the defendant Alfred H. Knowles, 
was brousht before the supreme court. Mr. Jus- 
tice Bradley, delivering the opinion of the court, 
remarked that the defendant had a perfect right 
to prove that he had never been served with 
process, and that the Cass counly circuit court, 
Ind.. never acqiiired jurisdiction of his person. 
A venire de novo was awarded. 19 Wall. (86 U. 
S.) 58.] =,=^=, 

LOGS OF- 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
quantity or number of logs; e. g. "Logs of Cedar, 
See Two Hundred and Sixty-Eight Logs of 
Cedar, Case No. 14,295."] 
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The LOLA. 

[6 Ben. 142.] i 

District Court, E. D. New York. June, 1872. 

Seamax's Wages — Agkeement OuTsir>E the Snir- 
piSG Articles — Duress. 

1. The shipping articles are not conclusive evi- 
dence of the contract of a sailor with the ship. 

2. Effect must be given to an agreement by tlie 
shipping agent, made at the time the sailor signed 
the articles, "and understood by the sailor to form 
part of the agreement, but not embraced in the 
articles. 

3. A seaman signed articles in New York, on 
board a British vessel, for a voyage to Dunkirk, 
at $40 a month. At the time, it was stated to 
him that the voyage would end in New York. 
On the arrival of the vessel at Dunkirk, the sea- 
man was discharged and reshipped at ?20 a 
month. On the return of the vessel to New 
York, he left her, and brought suit for his wages: 
Held, that the agreement by the seaman was that 
the voyage should end in New York; that the 
subsequent agreements made by him, were made 
under duress, and were not binding on him; 
that he had the right to leave the vessel on her 
return to New York, and was entitled to be paid 
at the rate of $40 a month. 

The libeUant in this case alleged that he 
shipped on board the Lola, in New York, at 
the rate of ?40 a month, for a voyage to a 
port In Great Britain, thence to a port in 
the Mediterranean, and back to New York; 
that the vessel sailed from New York to 
Dunkirk, in Prance, where the master 
wrongfully discharged him, but ofCered to 
reship him for ?20 a month, which he ac- 
cepted under duress; that the vessel sailed 
from Dunkirk to Swansea, where he signed 
articles at $20 a month, and after he had 
signed them learned that they were articles 
for a voyage to New York, and back to a 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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port in Europe; and that the vessel then 
came to New York, and there the libellant 
left her, the voyage for -which he originally 
shipped being completed. And the libellant 
claimed to recover wages at $40 a month, 
for the voyage. The owners of the ship de- 
nied the agreement first alleged, and set np 
that the libellant shipped in New York, 
and signed articles for a voyage to Dunkirk 
only, and was there paid off, and discharged, 
and reshipped and made the other agree- 
ments alleged by him, and that his leaving 
the ship in New York, where he did, was a 
desertion, which forfeited all wages due him. 

Henry Morris, for libellant. 
Goodrich & Wheeler, for claimants. 

BENEDICT, District Judge. I have no 
doubt as to the proper decision to render in 
this ease. The question to be determined 
first, is, what was the contract made by the 
libellant, when he shipped in New York. 
Tlie shipping articles are not the sole evi- 
dence of that contract, for efifect must be 
given to an agreement by the shipping agent, 
made at the time when the articles were 
signed, and understood by the seamen to 
form part of the contract, where such agree- 
ment is clearly proved. Statements, repre- 
sentations and agreements made with sea- 
men by shipping notaries, when ,the articles 
are signed, bind the ship, and that without 
reference to the instructions which the cap- 
tain has given the notary. When the ship 
owner allows a shipping agent to employ a 
crew for him, he holds out to the seamen, 
that the shipping agent has authority to bind 
the ship by the contract which he makes. 
So, whatever was the bargain made in this 
case, between Ferris, the shipping agent, 
and this man, at the time of the shipment in 
New York, that binds the ship. 

Now that bargain is proved not only by 
the libellant, but also by the landlord. They 
both say that the bargain was that he should 
go on a voyage, which they describe, which 
voyage was to end in New York, and at $40 
a month wages. I see no reason to doubt 
this evidence. The landlord has been exam- 
ined in court, and appears reliable, and says 
that he asked the shipping agent himself 
what the voyage was, and was told that 
it ended in New York, in which the landlord 
simply did his duty by the sailor. This con- 
tract is not denied by Ferris, the shipping 
master, who gave his evidence with very 
proper frankness. He says that he don't 
recollect what he did say, and cannot swear 
that he didn't make the contract which the 
libellant swears to. There is no improbabil- 
ity in the statement of such a contract, be- 
caiTse Ferris says such understandings were 
common in this class of vessels. There 
would be improbability in any other under- 
standing, because this man had a family 
here, and he had shipped several times out 
of this port, and would not be very likely 
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to make a conti-act to be left in a foreign 
and sti*ange port. The rate of wages is con- 
sistent with the libellant*s story, for al- 
though cooks were shipped at thirty-five dol- 
lars a month, yet it is quite clear from 
Ferris' statement that they were shipped at 
from $35 to $40, and this man got $40. That 
the agreement was as the libellant states, 
is further clearly indicated by the way the 
man acted when the captain proposed to dis- 
charge him in France. He was quite ex- 
cited about it, and cried, and .applied to the 
mate to induce the captain not to leave him 
there. It is manifest that when he shipped 
he never thought of being left in that place. 

The talk about incompetency in the case 
amounts to nothing. The captain took" the 
man through the whole voyage as cook and 
steward, and offers no proof of any neglect 
of his duties. The captain says he did not 
like him— and quite likely he did not like 
him as well at $40 a month as he would have 
at $20. He was satisfied with him at that 
rate. It is said the man expressed himself 
as thankful to continue in the ship at the 
reduced wages. Of course he was, because 
the captain had threatened to use the power 
which he possessed, to leave him behind in 
a strange place, and he, of course, made no 
subsequent complaint, and when asked, 
signed new articles at $20 a month, without 
objection. 

But these subsequent articles amount to 
nothing. They were all executed under 
duress in law, and do not bind the seaman. 
The contract which he made when he.?: 
shipped for the voyage which he performed ^ 
is the only contract binding upon him; and 
when he completed that voyage in New 
York he had a right to leave the ship and 
demand his wages, at the rate which I find 
upon the evidence the ship agreed to pay 
him, namely, $40 a month. 

Let there be a decree for the libellant for 
the wages at $40 a month, less any pay- 
ments made to him. 
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Case No. 8,469. 

LOMBARD V. BAYARD. 

[1 Wall. Jr. 196.] i 

Circuit Court, E. D. Pennsylvania. April Term, 

1848.2 

Lien op Judgment in Circuit Courts — Duties 

AND Compensation op Auditors— Rates 

of PkopessionaIi Charges. 

1. The lien of a judgment in this court is co- 
extensive with the district, and is not confined to 
the county of Philadelphia merely. 
[Cited in Cropsey v. Crandall, Case No. 3,418; 
Ludlow V. Clinton Line R. Co., Id. 8,600; 
Ward V. Chamberlain, 2 Black (67 U. S.) 
438.] 

1 [Reported by John William Wallace, Esq.] 

2 [Affirmed in 9 How, (30 U. S.) 530.] 
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2. The compensation of auditors is regulated 
not only by the labour which they have, but al- 
so by the amount of money to be distributed. 

[Cited in Kelley v. Kichardson, 69 Mich. 47G, 
37 N. W. 535.] 

3. In this case the court speaks of the consid- 
erations which may properly influence profession- 
al charges. 

The defendant's real estate, situate in Lan- 
caster county, Pennsylvania, having been 
sold on an execution from this court in fa- 
vour of Lombard, the plaintiff, a question 
arose between him and some other parties, 
junior incumbrancers, in the county court of 
Lancaster, where the lands are situate, as 
to who was entitled to take the money. 
Lombard contended that the judgment of 
this court "jvas co-extensive, as an incum- 
brance, with the Eastern district of Penn- 
sylvania; a position which, if true, would 
give the money to him, Lancaster county be- 
ing within the district, and lie the oldest 
incumbrancer. The Lancaster county cred- 
itors, on the other hand, contended that a 
judgment in this court was similar in its 
effects with a judgment in any of the state 
courts, and that it bound no lands out of the 
county where it was entered. The matter 
being referred, according to the Pennsyl- 
vania practice, to an auditor to report upon, 
that gentleman decided that the lien of this 
court's judgment was co-extensive with the 
district, though this embraces several coun- 
ties besides that of Philadelpliia, where the 
court sits. One exception, the fii^t, was to 
his decision on this matter. 

In the argument upon it, which was con- 
ducted by Mr. Penrose, Mr. Harris and Mr. 
B. H. Brewster in favour of the exception, 
and by Mr. Rawle and Mr. X M. Read in 
favour of the report, a good deal of specula- 
tion was had about the origin of liens from 
judgments. It was admitted, however, that 
wheneesoever the effect came, judgments 
had been liens in Pennsylvania ever since 
1700 (1 Smith, Laws, 7, and notes), in which 
year an act of the state legislature made 
lands liable to sale on execution. It was ad- 
mitted also that by the law of the state in 
1789, when this coitrt was constituted, a 
judgment in the supreme court of the state 
was a lien co-extensive with the state itself. 
Ralston v. Bell, 2 DaU. [2 U. S.]'lo8; White 
V. Hamilton, 1 Yeates, 183. It was also ad- 
mitted that an act of the state legislature, 
April 4th, 1798, limiting the lien of judg- 
ments to five years, had been considered as 
applicable to judgments in this court, though 
the act was passed many years after this 
court was organized. Upon this last admis- 
sion, the counsel for the exceptant grounded 
the strong point of their argument. The 
state, in the year following that when the 
last mentioned act was passed, enacted s 

8 Act March 20, 1799, "to enable the justices 
of the supreme court to hold circuit courts with- 
in this commonwealth." It established a cir- 
cuit court in each county of the state except 



that "no judgment rendered In the supreme 
court or in the circuit courts (of the state,) 
shall be a lien on real estate, excepting in 
the county in which such judgment shall be 
rendered." And the counsel for the except- 
ant contended that as this court had con- 
formed to the state law concerning the du- 
ration of judgments, it was equally bound 
to conform to it when settling their extent; 
a position which it was supposed derived 
force from the testimony of Mr. Francis 
Hoptinson, lately the derk of the court, 
who stated that from 1831 to 1846, during 
which term he had held office, it had never 
been customary to send for searches here 
when the land to be sold did not lie in Phila- 
delphia county. 

The counsel on the other side contended 
that the act was merely intended to prevent 
the evils which might arise from applying 
the established law about the lien of judg- 
ments to the system of state circuit courts, 
which that act established. 

GRIER, Circuit Justice. In the conclusion 
to which the court comes as to the extent of 
the lien, we assume the following points, 
without attempting to fortify them by argu- 
ments or authorities: 

1st. That the lien of judgments in the 
courts of the United States does not result 
from any direct legislation of congress on 
that subject 

2d. That under the judiciary act of 1789 
[1 Stat 73], which ordains (section 34) "that 
the laws of the several states shaU be re- 
garded as rules of decision at common law 
In courts of the United States," these courts 
have uniformly adopted the principles of 
state policy and jurisprudence on the sub- 
ject of the lien of judgments, so far as the 
same were applicable, treating them as rules 
affecting real property and its transmission, 
whether by descent or purchase. This doc- 
trine is fully recognized by implication in 
several acts of congress touching this sub- 
ject Acts May 19, 1828, § 2 [4 Stat 281], 
and July 4, 1840, § 4 [5 Stat 393]. 

3d. That from the earliest history of Penn- 
sylvania to the present time, judgments 
have been considered as liens upon land; 
and this not by adoption of the statute 13 
Edw. I. c. 18, commonly called the "Statute 
of Westminster II.," or "statute of elegit" 
(Allen V. Reesor, 16 Serg. & R. 11), nor by 
virtue of the statute 2 Geo. II„ but because 
from the first settlement of the colony, or 
at least since the year 1700, "all lands and 
houses whatsoever," were "liable to sale up- 
on judgment and execution obtained against 
the defendant, the owner, his heirs, execu- 
tors," &c. Act 1700. 

4th. That in 1789, when the circuit courts 

Philadelphia; each county to have a clerk, &c.; 
gives an appeal from each circuit to the supremo 
court in banc, and after the decision there re- 
quires the record to be returned below. 
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of the United States were established, the 
law of Pennsylvania was settled both by- 
judicial decision and act of assembly, recog- 
nizing the doctrine (Act 21st March, 1772; 1 
Smith, Laws, 389) that a judgment of a 
court of record bound the lands of the debt- 
or situated within the territorial Jurisdiction 
of the court for an indefinite period of time. 
Thus a judgment in the court of common 
pleas, whose jurisdiction by mesne process 
extended over a single county, was a lien 
on all the lands within that county only, and 
not over the state, although testatum execu- 
tions might issue to any county. But judg- 
ments in the supreme court bound lands 
over the whole state. Ralston v. Bell, 2 
Dall. [2 TI. S.] 158; White v. Hamilton, 1 
Yeates, 183. 

5th. That the act of assembly, April 4, 
1798, § 2, limiting the lien of judgment to 
five years unless revived by scire facias, has 
been considered as a rule of property bind- 
ing on this court, and therefore adopted by 
it, although passed subsequent to 1789. 
Thompson v. Phillips [Case No. 13,974]. It 
results as a necessary conclusion from these 
admitted principles that the lien of a judg- 
ment in this court, in 1789, was co-extensive 
with the state, which was then the bound- 
ary of its jurisdiction by mesne process. 
But while this position is conceded, it is 
contended also that this court is bound to 
confoi-m to the legislation of Pennsylvania 
since 1789, limiting the extent of the lien of 
a judgment in the same manner as we have 
already adopted it with regard to limitation 
of time; and the act of assembly, March 28, 
1709, § 14, limiting the lien of judgments in 
the circuit and supreme courts of Pennsyl- 
vania to the county where they were ren- 
dered, is relied on as exhibiting the policy 
of the state on this subject, and constituting 
a rule which this court is bound to adopt 
It is not necessary to decide, nor are we 
willing to concede, that if the legislature 
had enacted in direct terms that the lien of 
judgments in this court should be limited to 
the county of Philadelphia, we would have 
felt bound to conform to the enactment. 
But admitting this point for argument's 
sake, we cannot see that the act of assembly 
relied on has any, or was intended to have 
any, application to this court. It is not the 
enactment of a genex'al principle or doctrine 
affecting real estate or liens in general, or 
establishing the incidents and effect of all 
judgments in all courts. But this section 
was introduced to guard against a great in- 
convenience which might arise by the ap- 
plication of the well known docti-ines of the 
law in relation to the lien of judgments to 
the new system of circuit courts established 
by that act It is entitied "An act to ena- 
l)le the justices of the supreme court to hold 
■circuit courts within this commonwealth." 
It establishes a circuit court to be held in 
•each county of the state except Philadelphia, 
Each county to have a clerk, seal, &c. 
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Gives an appeal to the supreme court in 
banc, and after the decision requires the 
record to be returned to the circuit com-t of 
the county, and execution to issue there- 
from. Now, unless the act restrained the 
extent of the lien of a judgment in each of 
these forty county circuits to the limits of 
its territory, it was most probable that in 
consonance with the previous decisions of 
the supreme court touching the subject, the 
lien of a judgment in any one of these nu- 
merous courts would have been construed to 
affect lands over the whole state. This 
would have been not only a great inconven- 
ience, but an intolerable evil, as purchasers 
would have been compelled to search for 
liens, not merely in the court of common 
pleas of the county where the land lay, and 
the supreme court, but in some forty or fifty 
others. To remedy this evil, the section of 
that act was introduced which is now under 
consideration. It enacts, that "from and 
after the last day of December term next 
no judgment rendered either in the supreme 
court or any of the other said circuit courts, 
shall be a lien on real estates excepting in 
the county in which such judgments shall 
be rendered; and that every testatum exe- 
cution shall be a lien upon lands and tene- 
ments only from the time of the delivery 
thereof to the sheriff, who is directed to en- 
dorse the precise time of receiving the same, 
and shall certify forthwith a transcript 
thereof, together with the day and time of 
such testatum execution coming to his 
hands, in and to the office of the clerk of 
the circuit court of the county in which 
such lands or tenements shall be, &c. &c." 
It needs no argument to show that this act 
annuls no established doctrine or principle, 
and sets up no new one which must bind all 
courts as a rule of property, and that it ap- 
plies only to a peculiar system of courts then 
first established. It could not be intended 
to affect the lien of judgments in this court 
nor can we adopt it according to its letter if 
we would. The evil guarded against is not 
incident to this court Our jurisdiction is 
not bounded by the* limits of a county, nor 
have we this multitude of places of holding 
our courts and keeping our records. We is- 
sue no testatum executions within this state. 
Counties, says Lord Coke, are parts of the 
kingdom into which the whole realm is di- 
vided for the better government thereof. 
Every of them is governed by a yearly offi- 
cer called a "sheriff." The county is hence 
called his bailiwick. It is called "comitatus 
a comitando"; for as much as men of one 
county do not accompany together with men 
of another county at county courts, towns, 
leets and other courts, &c. As divisions of 
territory and jurisdiction for facility of the 
administration of justice by the tribunals of 
each state they are wholly unknown to the 
circuit courts of the United States, whose 
county is the state or district subject to their 
respective jurisdictions. The county or bail- 
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iwick of the marslial is the district. This 
court is not the circuit court of Philadelphia 
county, but of the Eastern district of Penn- 
sylvania. The enumeration of counties in 
the act of congress constituting it is but for 
facility of designating its boundary. 

So far as any general principle can be 
elicited from this act of assembly, afiEecting 
the doctrine of the lien of judgments which 
this court can apply it is no more than 
this: That the lien of judgments shall be co- 
extensive with the original jurisdiction of 
the court in which they are entered, that is 
the territory within which their mesne pro- 
cess runs, as distinguished from writs of ex- 
ecution. The adoption of this principle would 
limit the lien of our judgments to the East- 
ern district of Pennsylvania. But on this 
subject we are not without precedents es- 
tablishing the position we have talien. The 
case of Shrew v. Jones [Case No. 12,818], is 
in point. An act of the legislature of In- 
diana, passed in 1824, limits the lien of judg- 
ments in the circuit court of that state to 
the counties in wliich the judgments were en- 
tered. And it was contended in that case 
as in this, that judgments in the circuit court 
of the United States should be subject to 
the same rule. But it was decided by 3Ir. 
Justice M'Lean. that this act could not ap- 
ply in the manner contended for to judg- 
ments rendered in that court. "Effect," 
says he, "must be given to the provisions of 
this law, so far at least as they are adapt- 
ed to the organization of this court. If the 
rules of the proceeding by the circuit courts 
of the state be followed by this court, ef- 
fect is given to them without reference to 
the limited jurisdiction of these courts. The 
limits of the state in the exercise of thQ 
jurisdiction of this court are as the limits of 
the county to the local courts. The prin- 
ciples of the state law are adopted, but the 
instruments which give effect to these prin- 
ciples are necessarily different, and they are 
made to operate throughout a more extend- 
ed jurisdiction. In Sellers v. Corwin, 5 
Ohio, 400, the supreme court of Ohio decide 
that the lieu of a judgment in the circuit 
court of the United States for Ohio was 
co-extensive with the territorial jurisdic- 
tion. The case of Koning v. Bayard [Case 
No. 7,924], In the circuit court of the Unit- 
ed States in the Southern uistrict of New 
York, and the case of Manhattan Co. v. 
Evertson, 6 Paige, 4CG, are to the same ef- 
fect. Exception overruled. 

This point being disposed of, a second ex- 
ception was to the sum charged by the 
auditor for his sei-vices in the matter. Upon 
this part of the case it appeared that the 
parties had met informally three or four 
times before the auditor to agree upon and 
settle the exact state of some undisputed 
facts, but that no argument was had upon 
the point of law involved in the question 
of the lien; one of the counsel telling the 
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auditor that he did not want anything but 
a pro forma report, so as to take the point 
of law before the court in the shape of an 
exception to the report, where it might be 
fully argued and settled.^ 

The auditor made a report of eighteen 
foolscap pages, in which he examined nu- 
merous authorities and stated his reasons 
for the conclusion to which he arrived; a 
conclusion which, as we have already seen, 
was confirmed by this court. He was a gen- 
tleman who had practiced with credit for 
several years at the country bar, and had 
recently established himself in this city, and 
his opinion, so far as the reporter could 
judge of it, was a very respectable produc- 
tion, in which the authorities were collected 
with a good deal of diligence. The fund in 
court was ?60,333.80, and the auditor's charge, 
deducting his expenses, was about ?225. The 
defendant had already paid $1,202 in costs, 
including a sum of §303.16 to the clerk for 
\ mere percentage. 

Mr. Penrose, in behalf of the exception to 
the auditor's charge, contended that the 
charge was extravagant. The auditor was 
requested to confine himself to a pro forma 
decree merely. Counsel undoubtedly have 
a right to ask for such a decree; nor will 
the court impose upon suitors the expense 
of having cases decided by any tribunal 
but those regularly constituted courts of 
the countiy, which all are taxed to support, 
and by whose judgments all are willing to- 
be bound. In the present ease the defend- 
ant, having discharged legal costs amount- 
ing to more than §1,000, is compelled to pay 
?225 more— for what? An opinion of a pri- 
vate individual, of no authority nor value 
whatsoever to him or to any body. It is 
of no value to the court, who are bound to 
sit here, and have sat here, to listen to the 
argument of counsel on the point passed 
upon by the auditor, and to decide it ex- 
actly as if no report had ever been made. 
The auditor, finding that the sum was 
large, has gone into a voluminous disquisi- 
tion, for no object, it would seeM, but to 
give himself an apparent right to a large 
compensation. He was requested to state 



4For the information of gentlemen not ac- 
quainted with the practice in Pennsylvania, it 
may be well to state that a portion of the duty 
of "auditors" usually is to make public adver- 
tisement in two newspapers of the fact of their 
appointments, and of the time and pla^^e of 
meeting, describing the property sold, and call- 
ing upon all persons interested in the proceeds 
of it to attend before them. 3?hey also usually 
procure from the different offices certificates of 
all incumbrances on the property, and, after 
making their report, send notices to the various 
parties or their counsel who have appeared be- 
fore them, informing such persons that the re- 
port has been made, is ready to be seen, and 
requiring them if any exception is wished to be 
made, to except thereto within a certain time 
and in a certain way. The auditor collects and 
preserves the various evidences of this discharge 
of his duty, and for advertisements and searches 
sometimes pays money from his own pocket in 
advance. 
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the facts of the case, and to give a formal 
decree only. Now the magnitude of the 
sum in court is not a proper element for 
consideration in settling the auditor's rec- 
ompense. His judgment is not made either 
m&re or less con*ect by that fact. But at 
any rate the sum was extrayagant. It is 
■well known that the^most eminent members 
of this bar— among whom the auditor is 
not asserted to be— constantly give opinions 
on the most important points for sums vary- 
ing from ?iO to §50. In Pitzsimmons' Ap- 
peal, 4 Pa. St. 249, the charge of the audi- 
tor,— which was objected to by counsel,— 
was but $10. It is hoped, in short, that the 
court will lay its hand upon an abuse, 
which has been a grievous one in the in- 
feriour courts of Philadelphia, and which, 
unless speedily arrested, will justify all 
the feeling which it has provoked. It has 
there already come to the condition which 
made Lord Eldon say of the English bank- 
ruptcy system in 1801 (G Ves. Jr. 1) that 
there "is no mercy to the estate"; that 
"nothing is less thought of than the object 
of the commission," and to speak of it as 
"little more than a stock in ti-ade for the 
commissioner, the assignees and the solici- 
tor." 

Mr. J. jM. Read, for auditor, stated that 
this gentleman desired to refer himself en- 
tirely to the judgment of the court in the 
mattei', and had nothing to reply to what 
had been said. 

GRIER, Circuit Justice. That the auditor 
is entitled to a reasonable compensation for 
his services cannot be denied. The objec- 
tion here is to the amount. On this subject 
generally, the supreme coiu-t of Pennsyl- 
vania remarks (Fitzsimmons' Appeal, 4 Pa. 
St. 248-250), very properly we think, that 
•'the duties of an auditor are a neeessaiy 
and- often a very important pare of the ad- 
ministration of justice. In the orphans' 
court the duties are in many respects sim- 
ilar to those of a master in chancery, and 
in the common pleas they are required to 
perform onerous and responsible services. 
Diligence, intelligence and discretion are re- 
quired; and unless these essential quali- 
ties are present the actual labour expended 
will often be useless. . . . Unless suitable 
compensation is given, this useful function 
of the law cannot be fulfilled; for men of 
capacity and usefulness will not be found 
willing to expend their time for the benefit 
of others without , some reward. Every- 
where in the commonwealth courts have 
authorized and sanctioned a reasonable al- 
lowance; and unless that practice is con- 
tinued, the interest of creditors, of widows 
and orphans, of executors and administi-a- 
tors, and indeed the entire public, which 
is always concerned in the intelligent ad- 
ministi-ation of the laws, will suffer detri- 
ment." 

The law has established no rate of fees 



to be allowed as compensation to auditors, 
masters in chancery, &c. Hence tne court- 
has no rule by which to measure the charge. 
The law could not well fix a standard that 
would be just in all eases: nor can the 
court. The services of men of learning, 
skill and experience in their professions are 
not to be rated like those of day labourers. 
It is a question of great delicacy for the 
court to be called on to judge of what is 
a proper compensation for them. The facts 
of the ease, from their character, cannot be 
sufficiently brought, or very . decently dis- 
cussed before the court, nor the compensa- 
tion tested by any certain rule; and this 
last point must generally be submitted to 
the candour and judgment of the members 
of a profession eminent, among all others, 
for honour and integrity. 

It is said that gentlemen of the Phila- 
delphia bar usually charge from $10 to §50 
for an advice or opinion. This may be true 
in small matters of daily occurrence. But I 
think that few gentlemen of the bar in this 
city would prepare notices, see them cor- 
rectly printed and duly published, would 
afterwards attend four days to meet the 
pai'ties and their counsel, and then spend at 
least as many more in writing out a long, 
learned and elaborate opinion, in a case 
where many thousands of dollars were in 
contest, for any such compensation. Every 
gentleman of the bar well knows that there 
cannot be any one rule of charges in the 
nature of a horizontal tariff for all eases. 
Often, where the parties are poor and the 
matter in contest is small, counsel receive 
but very inadequate compensation for their 
exertion of body and mind; and for myself 
I know that for some of the most severe 
labour of my professional life I have been 
the least well paid. In other cases, where 
the parties are wealthy, and the sum in 
controversy large, they will receive a ten- 
fold greater compensation for perhaps a 
tithe of the same labour. In some cases 
the whole sum in dispute would be poor com- 
pensation. In others, five per cent, of it 
will be very liberal. Hence, in all cases, 
professional compensation is gauged not 
so much by the amount of the labour, as 
by the amount in controversy, the ability 
of the party, and the result of the effort. 
And this is perfectly just 

In this case before us, if the sum to be 
disposed of by the auditor had been $1,000, 
one tenth of his present charge would be 
2^4 per cent, of the fund, and yet it would 
have been a very inadequate compensation 
for several days of professional labour and 
investigation, to say nothing of the merely 
mechanical duties which all auditors have 
to perform alike, and which, though not re- 
quiring great ability, distract attention and 
employ time. In the present Case the charge 
is considerabLv below the half of one per 
cent, upon the fund to be distributed. The 
labour, learning and professional character 
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requisite to perform tlie duty committed to 
the auditor in this ease was tenfold of that 
required of the clei'k for every seiTiee which 
he has rendered in the suit, and yet the 
law, by allowing him a percentage of a 
half of one per cent on the money in court, 
has given him a sum nearly a third larger 
than that charged by the auditor. And he 
has had besides a fee for each particular 
service. 

Seeing, therefore, that the fees and emolu- 
ments allowed by law to its officers, are 
estimated by a compound ratio one of whose 
multiples is the sum in controversy, as 
well as the actual labour bestowed, we can- 
not say that the charge of the auditor is so 
extravagant as to call for interference from 
the court. 

The allegation that the case was iiot ar- 
gued by counsel before the auditor, is no 
ground for lessening his compensation, since 
its only effect was to impose upon him the 
necessity of investigations whicn would oth- 
erwise have been made by the counsel. And 
the ease is not altered by the assertion that 
he might have made a pro forina decree; 
since the nature of the reference and the or- 
der of the court imposed upon him the duty 
of examining the subject and reporting the 
result of his investigations to the court for 
its relief; a task- which he has performed 
with learning and good judgment. Excep- 
tion overruled. 

[This case was taken up by writ of error to 
the supreme court, where the judgment of this 
court was affirmed. 9 How- (50 U. S.) 530.] 
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LOMBARD V. CHICAGO. 

[4 Biss. 460.] 1 

Circuit Court, N. D. Illinois. Nov., 1865. 

DcTT OP City ix Pkotectins Narrow Courts — 
Degree of Obligation — Dvir of Pedestrian 

— COSTRIBUTOBT NEGLIGENCE — MeASDKE OP 

Dajiages. 

1. At excavations for admitting light at base- 
ment windows, in a narrow court, the city should 
require the owner to place guards as security 
against possible accidents; and it is negligence 
in the city to allow them to remain open, 

2. Tlie city, however, is not held to the same 
obligation as in a more public thoroughfare, and 
the passer-by must exercise due care, considering 
the character of the court and the purpose for 
which it was constructed. 

3. If the plaintifE did not exercise that degree of 
caution which a prudent man ought under all the 
circumstances to have exercised, he cannot re- 
cover, even though the city was guilty of negli- 
gence. 

4. The business occupation of the plaintiff is 
a proper element for consideration in computing 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



the damages sustained by a personal injury; but 
the damages must be reasonable. 

[This was an action at law by Josiah If. 
Lombard against the city of Chicago to re- 
cover damages for personal injuries caused 
by the negligence of defendant in leaving 
certain excavations unprotected.] 

W. C. Goudy and D. W. Hazzard, for plain- 
tifE. 
D. D. DriscoU, for defendant 

DRUMMOND, District Judge (charging 
jury). A building had been constructed in 
Chicago on the corner of La Salle street and 
Couch alley. For the purpose of giving light 
to the basement on the north side of the 
building, a small excavation had been made 
at each window, a few feet deep and a few 
feet wide. This had been left open for a 
long time. On the evening of the 9th of 
November, 1S64, the plaintiff, in company 
with his brother, was proceeding through 
Couch Place when it was suggested by his 
brother that it was dark and muddy and 
that they had better turn back. In turning 
back, or immediately afterward, the plaintiff 
fell into one of these holes and suffered a 
very serious injury. The question is whether 
he is entitled to recover. The city is sued on 
the ground that it has been guilty of negli- 
gence in allowing these holes or areas to be 
thus, left open, and that is the first question 
to be determined,— was the city guilty of neg- 
ligence? 

This is a mixed question of law and fact. 
It is conceded and proved that Couch Place 
was about twenty feet wide, and extended 
fi'om Dearborn street to La Salle street; that 
the city exercised control over it as a public 
street I do not think that it is material 
what we term it— whether Couch Place, or a 
street, or an alley. We know from the evi- 
dence what it is; that it is much narrower 
than the ordinary streets of the city, and that 
it is not, and cannot be, so much used as 
those streets; but,' conceding that, it was 
subject to the control of the city, the city 
had exclusive care over it, and it was used 
for the passage of vehicles and of persons. 
It was then the duty of the city to have 
these holes properly guarded. The owner of 
the building constructed it by virtue of au- 
thority from the city, so far as he trenched 
on the alleys or streets, and it was the duty 
of the city to see that in the construction of 
the building there should nothing be done, 
and nothing so left as .in any considerable 
degree to impair the safety of the citizen; 
and it was the duty of the city to require on 
the part of the owner of this property that 
there should be some guards placed there as 
a security against possible accidents. 

So that from what is conceded by the city, 
and what is proved beyond all doubt, the 
court is of opinion that the city has been 
guilty of negligence on its part in allowing 
these. spaces to be left open in the way in 
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whicli they were. The law does not require 
anything impracticable or impossible in rela- 
tion to alleys or streets. All that it requires 
is that the city should do what it can, with 
Che exercise of the powers given to it, to 
render the passage of vehicles and of pedes- 
trians reasonably safe and secure, and it can- 
not be pretended in this case but that it was 
in the power of the city to have these holes 
secured. I therefore think that the city was 
guilty of negligence in thus permitting these 
noles to be left open. I understand that is 
conceded by the counsel for the city. 

Still it does not follow, although the city 
has been guilty of negligence, that the plain- 
tiff can recover. It is necessary that the 
plaintiff should not have been guilty of any 
negligence which contributed to the accident 
or the injury, in order to entitle him to re- 
cover,— on this principle: that, where two 
parties or persons are guilty of a wrongful 
act, one of them who has contributed by his 
own wrongful act to the injury shall not 
come into a court of justice to recover for 
the injury. The question is whether the 
plaintiff was himself guilty of any negligence 
which contributed to this injury. 

The night was dark, or darlmess was com- 
ing on at the time of the accident; the streets 
were muddy, and there was no light in the 
alley. The proof shows that the city has not 
been in the iiabit of placing lights in these 
narrow passageways; at any rate, it had not 
placed public lamps in this passageway. I 
cannot say that if the accident happened in 
consequence of there being no lights in this 
alley, placed there by the city, the plaintiff 
is liecessarily entitled to recover. I think he 
was bound to take the place as it existed at 
the time, as a narrow passage-way, made 
for the purpose for which it was constructed, 
and left open and in the condition in which 
it was at the time; and I understand that 
the covmsel for the plaintiff substantially 
concede the truth of this proposition, that 
the same obligation did not rest on the city 
as to Couch Place as if it had been a more 
public street or thoroughfare. 

It is difficult for us to precisely understand 
sometimes what is meant, when it is said 
that the plaintiff cannot recover in a court 
of justice if any negligence of his has con- 
tributed to the injury, where there is negli- 
gence on the part of the person against whom 
the action is brought; because it may be 
said, and is frequently said, that if the de- 
fendant had not been guilty of the negligence 
with which he stands charged the accident 
would not have happened. A man may go 
along a public street on the sidewalk in open, 
day, and there may be an area left open for 
throwing in wood or for other purposes 
which may be lawful. It may be said that 
if the man should fall into that space he 
would not have fallen if it had not been left 
open, and yet it might be truly said in such 
a case, that in going along under the cir- 
cumstances mentioned, he ought to keep his 
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eyes open and ought to see where he is go- 
ing, and if he should under such chrcum- 
stances step into the area and sustain an in- 
jury, that he could not maintain an action. 
The meaning of it is simply this, that al- 
though the defendant may be guilty of negli- 
gence, still the plaintiff might be guilty of 
an act which a prudent man ought under the 
circumstances to have avoided. 

The question so far as this point is con- 
cerned is this: Was the conduct <Sf the piam- 
tiff, under the circumstances of the case, that 
of a prudent man? Did he exercise that de- 
gi-ee of caution which a prudent man ought 
to have exercised? In order to determine 
this, it is proper to take into consideration 
the condition of the alley, the fact that it was 
unlighted, and that he had means of reach- 
ing his pomt of destination by a public high- 
way, a lighted street K you shall beUeve 
that he did act as a prudent man, then, the 
city having been guilty of negligence, he is 
entitled to recover. If you shall believe that 
he did not exercise that care and caution 
which a prudent man ought to have exer- 
cised, then, although the defendant has been 
guilty of negligence, he cannot recover. This 
is a question of fact for you to determme 
under the directions and suggestions of the 
court. 

If ypu shall believe under the evidence 
that the plaintiff is entitled to recover, the 
question is as to the amount of damages 
which you will award to him. There is no 
dispute but that the plaintiff has sustained 
a very serious injury; the knee bone was 
broken, has never entirely reunited, and ac- 
cording to the testimony of medical gentle- 
men never will, and he will be lame for life 
or he will never have the use of the left leg 
in the same degree as he has of the right, so 
that it may be said that he has sustained a 
permanent injuiy. If I understand him 
rightly, however, this has not impaired his 
general health further than what arises in 
all cases of this kind from what may be sup- 
posed to be the loss of vital power which oc- 
curs in any case of permanent injury. It is 
proper for you to consider the nature of the 
injury and the pain that he has suffered, the 
time that he was confined and unable to at- 
tend to his ordinary business, and the amount 
he has expended to physicians, nurses, and 
othei-s. All these are proper elements to be 
considered by you in coming to a conclusion 
as to what he is entitled to at your hands, 
if he is entitled to any compensation. The 
rule of law is compensation according to the 
measure which the law gives, which is hi 
dollars and cents merely. 

If the plaintiff at the time had been en- 
gaged in any particular business which in 
consequence of this injury he was prevented 
from pursuing, then I thmk it would be prop- 
er for the jury to take that fact into consid- 
eration. For example, take the case of a 
mechanic or a professional man. If he is 
prevented by the injury from following his 
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ordinaiy avocation, be it mechanical or oth- 
erwise, then I think it is a proper considera- 
tion to be regarded in estimating the dam- 
ages that ought to be given, 

I will conclude what I have to say with 
one single remark: A party who comes into 
court under the circumstances of this plain- 
tiff comes asking pecuniax*y compensation for 
the injury which he has sustained. In one 
sense, if we let our feelings take the reins, it 
might be truly said that no pecuniary com- 
pensation could ever be given for the loss of 
SI limb or for a permanent bodily injury. 
There are some men whom no pecuniary 
temptation could to induce to sustain such a 
loss,— perhaps the majority of men. We 
must deal with this matter in the light of 
reason and experience. We must look not 
-only to the injury which one party has sus- 
tained, but to the ability of the other to re- 
spond for that injury. If you allow the idea 
to be entei"tained that no mere pecuniary com- 
pensation would be adequate for an injury 
of this kind, you will see at once that you 
might be led so far that individuals never 
<;ould respond in damages for the verdict 
which might be rendered. The result would 
be that cases of this kind would be discour- 
aged by the comts. We must, therefore, 
come to some reasonable conclusion in these 
cases, or else they cannot be permitted to 
stand. It is right and just that where a 
party has been guilty of negligence, and the 
■other party who asks the compensation has 
been guilty of none which has contributed 
to the result, that the negligent party should 
respond in damages, but it should be rea- 
sonable damages. I make these remarks for 
the purpose of operating as a caution upon 
the jury. You must recollect that the court 
^nd jury sit together in these cases, and al- 
though it is a question of fact for the jury, 
still the facts are given to the jury under the 
direction of the court as to the law. The 
coiu't always exercises a supervisory power, 
even over the finding of a jury upon the 
facts. 

Verdict for plaintiff and damages assessed at 
■$4,000. 

NOTE. A person may use a usual city street 
crossing, though covered for a drain, if the in- 
habitants use it for a crossing, and if he i^ 
thereby injured from its unsafe condition, which 
the authorities were authorized to obviate but 
-did not, the city is liable. City of Champaign v. 
Patterson, 50 HI. 61. A town having a trav- 
eled track sufficiently wide and suitable for all 
I)urposes of travel, and in repair, is not liable 
for injuries in consequence of a defective foot- 
patli in the highway fifteen or twenty feet from 
the traveled track, which the toAvu had never 
worked or repaired, though the public foot travel 
had passed over it for thirty years. Whitney 
V. Essex, 38 Vt. 270. Cities and towns are 
under no obligations to light their streets. Ran- 
dall V. Eastern R. Co., 106 Mass. 276. With 
reference to the question of contributory negli- 
gence, see Brady v. Chicago [Case No. 1,796], 
and notes thereto. Consult Whart. Neg. § 973, 
and Shear. & R. Neg. §§ 360, 383, 384, 415. 
Consult, also, Requa v. City of Rochester, 45 
N. Y. 129, 
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LOMBARD V. McLEAN. 

[4 Cranch, C. O. 623.] i 

Circuit Court, District of Columbia. Nov. 
Term. 1835. 

Evidence — Copt of Account Books. 

Copies of plaintiff's account books are not evi- 
dence. 

Assumpsit for balance of account; the 
plaintiff having been the defendant's [Corne- 
lius McLean's] factor for the sale of glass. 

Mr. Marbury, for plaintiff, offered the dep- 
osition of a witness taken in Boston, under 
the act of congress [4 Stat. 197], stating that 
an account, thereto annexed, was truly copied 
from the plaintiff's books; the entries in 
which, with some exceptions, were in the 
handwriting of the witness, and were true. 

THE COURT (nem. con.) rejected so much 
of the deposition as related to the books and 
accounts, the original entries not being pro- 
duced. 

Verdict for the plaintiff. 
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Case 'No. 8,472. 

LOMBARD V. STILL WELL. 

Patbsts for Inventions — Infringement — In- 
junction — Defendant's Affidavits. 

[Cited in 1 Brightly's Dig, 457, to the point, 
that on a motion for an iujunetiou in a patent 
case, it is not enough for the defendant to make 
oath that he manufactures under a patent grant- 
ed to himself; he mii..t support his right, by the 
affidavits of third -persons.] 

[Decided by KANE, District .Tndge. Nowhere 
reported; opinion not now accessible.] 



Case No. 8,473. 

LONAN et al. v. The 0. H. NORTHRAM. 

[1 N. .T. Law J. 99.] 

District Court, D. New Jersey. Mardi 19, 1878. 

Navigation op Vessels. 

1. As a result of rule 20 of the "Steering and 
Sailing Rules," in an action arising from a col- 
lision between a steamboat and schooner, tlie 
burden of proof is on the steamboat to show that 
the collision arose from the negligence or fault 
of the schooner. 

2. It is the duty of steamers to keep out of the 
track of sailing vessels, but this does not absolve 
the latter from the exercise of the most vigilant 
caution. 

3. By the law of the state of New York, steam- 
ers must keep near the middle of the stream in 
the East river, and where the steamer was out of 
such a course, and this was one of the coneurnng 
causes of a disaster (the schooner being also in 
fault for want of vigilance), held, the damage 
should be divided. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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A proceeding in rem to recover damages 
jilleged to have teen sustained by the libel- 
lants' schooner, the B. F. Aimiaek, in a col- 
lision, August 21, 1S76, with the steamboat 
C. H. Northram. 

Muirhead & McGee, for libellants. 
Grey & Benedict, for claimants. 

NIXON, District Judge. In considering 
this case, it is to be observed that it was 
the duty of the steamboat to keep out of the 
way of the schooner, and that prima facie the 
steamboat is in fault, and is chargeable for 
the damages incurred. This was the rule an- 
nounced by the supreme court in cases of col- 
lision between steam and sail vessels long 
before the adoption of the rules of navigation 
by the congi-essional act of April 29, 1864 
<see section 4233, Rev. St). St John v. Paine, 
10 How. [51 U. S.] 55S; The Oregon v. Kocca, 
18 How. [59 TJ. S.] 570; New York & V. 
Steamship Co. v. Calderwood, 19 How. [GO 
U. S.] 246; New York & L.U. S.M. Steamship 
€o. v. Rumball, 21 How. [02 TJ. S.] 383. The 
20th of the "Steering and Sailing Rules" of 
■said act, which provides that "if two. vessels, 
one of which is a sail vessel, and the other 
a steam vessel, are proceeding in such direc- 
tions as to involve risk of collision, the steam 
vessel shall keep out of the way of the sail 
vessel," is the expression of the legislative 
approval of the Justice and propriety of the 
rule. The collision of the vessels, the injmy 
to the schooner, and consequent damage be- 
ing admitted, it results from the above rule 
that the burden of proof is on the steamboat 
to show that the collision arose from the neg- 
ligence, mismanagement, or fault of the 
schooner. 

Two specific groimds of defence were set 
up in the answer: (1) That the schooner was 
negligent and in fault in jiot having a proper 
lookout (2) That the schooner did not beat 
out her tack, but went about prematurely, 
and thus brought on the collision. (The judge 
finds the first point well taken, and holds 
that thef notion that, as steamboats are bound 
"by the laws of navigation to keep out of the 
way of schooners, there is no need for great 
caution and vigilance, is an erroneous one, 
and says): It is imdoubtedly the duty of 
.steamei-s, which are more absolutely unde;* 
■control than sailing vessels, to keep out of 
the track of the latter; but such a rule does 
not absolve the sail vessel from the exercise 
of a most vigilant caution. Rev. St § 4233, 
Rule 24. (On the second point it is held that 
the schooner did not reasonably out her 
•course, and that she largely contiibuted to 
the disaster by going about too soon.) 

The first section of the act of the legislature 
-of New York, passed April 12, 1848, to which 
no reference was made on the argument, but 
which I understand is still in force,— 2 Rev. 
St N. Y. (oth Ed.) 950,— requires all steam- 
"boats passing up and down the East river, 
"between the Battery and Blackwell's Island, 



to be navigated as near as possible in the 
center of the river. The law has been invok- 
ed by the courts of admiralty and strictly en- 
forced in a number of instances. The late 
Mr. Justice Nelson, in The Bay State [Case 
No. 1,149], in referring to it says: "This law 
is peremptory. The masters of vessels are 
bound to obey it, and haveno discretion except 
in cases of necessity. It is a mistake on the 
part of those navigating vessels in this har- 
bor to suppose that they may mauige the ex- 
ercise of their own judgment and discretion 
in regard to i±ie proper mode of navigation. 
If they disregard the statute, they do it at 
their peril. In such eases, they are not only 
guilty of a crime, according to the statute, 
but they must take the hazard of the con- 
sequences to their vessel, when so out of the 
proper track, and in an illegal course. * * *" 
Again, in The E. 0. Scranton [Id. 4,273], the 
same learned judge applied its provisions to 
the case of a ferryboat, plying between Peck 
Slip and Williamsburgh,— a distance of more 
than a mile. * * * (In a review of the evi- 
dence, the judge holds that the steamboat was 
not in the middle of the stream.) I am of 
the opinion that the steamboat was also in 
fault in navigating the river so far trom the 
middle of the stream; that her being so near 
the Brooklyn shore was one of the concurring 
causes of the disaster; and that, as is usual in 
such cases, the damages ought to be divided. 
A reference and. division of damages ordered. 



LONDON, The (KIEF v.). See Case No. 7,- 
759. 

LONDON (LANNING v.). See Cases Nos. 8.- 
074r-8.076. 

LONDON & L. INS. CO. (BAYLY v.). See 
Case No. 1,145. • 



Case 3S"o. 8,474. 

The LONDON PACKET. 

[1 Mason, 14.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1815.2 

Prize— Proof op Regulaiutt op Captdbe— Pkop- 
EBTT Shipped in Hostile Vessel — Presump- 
tion — Right of Consul to Claim— New Evi- 
dence AFTER Appeal. 

1. Where the captors have been guilty of ir- 
regularity, in not bringing in the papers, or the 
master of the captured ship, farther proof will 
be ordered. 

2. Where propeity is shipped in an enemy's 
vessel, the presumption of its being! enemies' 
property can only be repelled by strong and clear 
proofs of a neutral interest. 

[Cited in TJ. S. v. One Hundred Barrels Ce- 
ment, Case No. 15.945.] 

3. Circumstances leading to condemnation. 

4. The consul of a nation may claim on be- 
half of its subjects, in the absence of any au- 
thorized agent 

[Cited in Harrison v. Vose, 9 How (50 U. S.) 
382; The Conserva, 38 Fed. 434.] 

1 [Reported by William P. Mason, Esq.] 

2 [Reversed in 5 Wheat. (18 U. S.) 132.] 
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5. After an aptieal, the court may allow evi- 
dence, not received in season to be made a part of 
the case, to be put «pon the record de bene esse, 
with a memorandum of the fact, 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

TJiis was a claim for a parcel of hides, 
shipped, as appeared by the bill of lading, 
on the 19th of June, 1813, at Buenos Ayres, 
on board of a British ship [the London Pack- 
et, Smith, master] bound to London, for ac- 
count and risk of D, J. Marino, a Spanish 
subject, and captured by the private armed 
brig Argus, in August, 1813. In the district 
court, farther proof was ordered for the 
claimants [unreported], but before sufficient 
time had elapsed for procuring it, the captors 
pressing for a decision on the evidence be- 
fore tlie court, and that being deemed insuffi- 
cient to authorize condemnation, the prop- 
erty was restored. The captors appealed to 
this court, where the cause was first heard 
at the October term, 1814. From the evi- 
dence produced by the captors, it appeared 
that preparation for resistance was made on 
board of the British ship; but, upon being 
informed that the summoning ship was the 
United States brig Argus, the British com- 
mander surrendered to a supposed superior 
force. 

ilr. Blake, Dist. Atty., for captors. 

1. If resistance was not actually made, it 
was intended and prepared for. The mis- 
take of the British commander alone pre- 
vented a battle. ' But it is not necessary for 
the captors to prove an actual resistance. 
The mere lading of goods by a neutral on 
board of an armed ship of the enemy is such 
an association for resistance, as will subject 
them to forfeiture. A much less co-operation 
is sufficient for this purpose. No distinction 
is to be made between public armed ships 
and letters of marque. They are equally 
commissioned by the government, and the 
latter are not less ships of war, for being 
also employed in commerce. But goods 
found on board of a public armed ship, are 
condemned as of course. No claim is ever 
given for them. Chit Law Nat. 296-300; 2 
Azuni, Mar. Law, 109, 145, 193-195, 201; 
Bynk. Law War, 100-112; Vattel, Bk. 3, c. 

7, § 115; Id. p. 516. To ship goods on board 
of an armed ship of the enemy, whether 
public or private, is an interference with the 
acknowledged right of search. 

2. By the fifteenth article of the treaty be- 
tween the United States and Spain, the prin- 
ciple, "that free ships shall make free goods," 
is expressly recognised. The converse re- 
sults of course. Spain confiscates the goods 
of neutrals found on board of enemies' ships. 
Upon the principle of reciprocity, therefore, 
which Spain has recognised (2 Azvmi, Mar. 
Law, 193; 2 Valin, 233, 254, 255; Valin, Des 
Prises, torn. 2, 252, art. 7; D'Abreu, pt 1, c. 

8, § 6; Id. c. 9, § 17; Span. Ord. 1718, 1741), 
the same law is to be enforced against her 
subjects. 



"W. Sullivan, for claimant. 

The question is simply, whether goods of a 
friend on board of an enemy's ship are sub- 
ject to condemnation? The law of war 
makes no distinction between an armed and 
an unai-med ship. 

1. By the law of nations, Spain, after the 
war, retained the right, which she before 
had, to transport goods, excepting contra- 
band, for her colonies in British ships. 1 
Azuni, Mar. Law, 8-10, 77, 85, 90; Chit. Law 
Nat. c. 4, pp. 108, 109. 

2. The law of nations in no way impairs 
this right, nor does it restrict the neutral to 
unarmed ships. Vattel, bk. 3, e. 7, § 115, p. 
407; 2 Azuni, Mar. Law, 193; Heinee. c. 9, 
§ 3; Grot. lib. 3, c. 16, § 6; Huber. tom. 1, e. 
9, § 1; Chit Law Nat. 296-300. 

8. If we look to the conventional law, we 
find that for several centmies, the goods of 
neutrals on board of enemy's ships have been 
recognised as exempt from forfeiture. 2 
Azuni, Mar. Law, 109-145. 

4. The United States, by their public acts, 
have repeatedly manifested, that the law is 
so understood and received by them. In all 
their treaties it has been their aim to enlarge 
the freedom of neuti-al trade, by communicat- 
ing to the cargo the neutrality of the ship. 
It is to be supposed, that, in pursuance of 
the same system, they uphold the principle, 
that the neutrality of the goods is not affect- 
ed by the hostile character of the ship. Ac- 
cordingly we find, that wheiever the opposite 
rule is intended to be adopted, an express 
provision is thought necessary. See Treaty 
with Holland, arts. 3, 5, 10, 11, and 12; Trea- 
ty of 1794 wi--. Great Britain, art 17; Trea- 
ty with Morocco, art 3; Algiei-s, art 3; Trip- 
oli, art. 2; Tunis, art 3; Prussia, art. 2; 
French Republic, §§ 15, 10. 

5. The treaty with Spain, which has been 
cited on the other "side, discovers the same 
solicitude to preserve and extend the rights 
of neuti-als, and to secure the freedom of 
navigation. Articles 15, 16. 

6. The ordinance of Spain also cited for the 
captors, 3 has not been enforced against us, 
nor can it be supposed, that it will ever be. 
No nation, but France and Spain, has ever 

3 The following is the passage alluded to, as 
>we find it in the French translation of D'Abreu: 
"Sa majeste 6tant instruite, que les Anglois se 
saisissoient des eJGEets de nos Espagnols trouvC's 
il bord des vaisseaux Frangais et Hollan- 
dais, comme on pouvoit le prouver par plusieurs 
exemples, elle ordonna, en date du 12 Mai, 1741, 
que sans entrer dans des discussions sur le fon- 
dement, que leur pretention pouvoit avoir dans 
les trait6s, elle ne croyoit pas qu'ils eussent un 
juste motif de plainte; que les biens des An- 
glois trouvgs a, bord des navires Frangais et 
Hollandais, gtoient traitSs comme ceux des Es- 
pagnols en memes circonstances; qu'aussitOt que 
les ministres de France et de Hollande auroiont 
fait en sorte, que les Anglois respectassent les 
vaisseaux de ees deux puissances sL regard des 
biens desEspagnols: sa majestfiferoit examiner ce 
point des trait<5s, afin que tout filt f'xCcutC avcc 
regalite et la reciprocite convenable." Para- 
graph I, c. 9, § 17, 
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made such, ordinances. 2 Yalin, 252. The 
right of search is confined to neutral ships, 
and its object is the discovery of enemy's 
property. As to belligerent vessels, it can 
have no place, being merged in the general 
rights of war. 

Jlr. Dexter, in reply. 

1. The goods of a friend found on board of 
an armed cruiser of the enemy, with or with- 
out actual resistance, are lawful prize. That 
neutral goods on board of an enemy's ship, 
are not, for that cause, subject to condemna- 
tion, is admitted as the general doctrine of 
the laws of nations. But this doctrine has 
qualifications and exceptions.. There are 
many acts, by which the neutral may expose 
his propeity to be treated as that of the en- 
emy. Among these must be the lading of his 
goods on board of an enemy's armed ship. 
. He may, it is true, pass and repass, and 
ti'ansport his merchandise upon the ocean, as 
he might do before the war, subject only to 
the rights of the belligerent But he invades 
these rights, when he employs the enemy to 
transport bis property and to protect it by 
force. It is employing the commander and 
crew of the belligerent to resist the rigbt of 
search, or, in other words, tha right to linow, 
with respect to every ship, whether she has 
enemy's goods on board. The moment the 
neuti-al places his property in a situation, 
where it is no longer open to examination 
and search, he departs from his neutrality, 
and his goods become confounded with those 
of the enemy. Nor does it make any dif- 
ference, whether the armed ship be public or 
private. The latter, tliough employed in 
commerce, are completely vessels of war, pos- 
sessing all the rights of such, and subject to 
the- same males. 

2. "Whether this general doctrine be true or 
not, yet if in fact there has been resistance, 
it comes within the principle of cases al- 
ready decided and generally acquiesced in. 
Resistance made by the enemy, for the benefit 
of the neutral, is the same, as if made by 
himself. Was there then resistance in this 
case? It was certainly threatened, for the 
captured ship, havmg twelve guns, was in 
complete readiness to fire, and nothing but 
false information induced a surrender. This, 
in legal contemplation, was resistance. If 
the ship attempting search or capture be de- 
terred by a threat of resistance, is not the 
belligerent as much impeded in the exercise 
of his right, as if he had been repelled or 
sunk? How much is necessary to make a 
combat? If the Argus had first fired, and 
the Britisb ship had immediately struck, 
without firing a gun in return, it will not be 
denied, that this would have been a combat, 
and a reduction by a superior force. An as- 
sault is committed at common law, if an arm 
be but raised in menace. So between these 
ships, there was, on the part of the London 
Packet, an assault. Had the commander of 
the Ai'gus fired, as he had a right to do, no 
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doubt would have remained. The humanity, 
which made bim omit this, ought not to place 
him in a worse situation. 

3. The efEect and meaning of the article in 
the treaty with Spain is, that the character 
of the ship determines that of the property. 
The stipulation that "free ships shall make 
free goods" is put as a part for the whole. 
The object was to avoid the inconvenience 
of search in all cases, whether for enemy's 
property on board of neutral ships, or for 
neutral property, in order to distinguish and 
save it, on board of hostile sbips. If this 
were not the intention, the belligerent would 
make a concession without any equivalent. 
The passages read from Azuni and D'Abreu 
completely show, that the subject is viewed 
in this light by Spain. Certain it is, that 
there is a Spanish ordinance making neutral 
goods on board of enemy's ships lawful prize. 
D'Abreu, pt. I, c. 8,'§ 6; Ord. 1718. To re- 
ciprocate sucb a provision would be accord- 
ing to the common practice of nations. This 
is fiamiliar in cases of salvage, which is only 
a particular instance under the general rule.* 

After this argument, an order for farther 
proof was made by the court, upon the 
grounds which will appear in the following 
opinion: 

STORY, Cu'cuit Justice. The British ship 
London Packet was captured by the private 
aimed brig Argus, Hem-y Parsons command- 
er, on or about the 30th day of August, 1813, 
on a voyage from Buenos Ayres to London, 
and brought into Boston for adjudication. 
On the trial in the district court, the ship and 
all the cargo, excepting 6276 hides, was con- 
demned as enemy's property. The hides were 
claimed by the Spanish consul as Spanish 
property, and were finally restored, after an 
order for farther proof. iTrom this decree of 
restoration, an appeal has been interposed to 
this court There were no invoices of the 
cargo brought in, but bills of lading only, 
and the master was released at sea, and put 
on board of another vessel. The preparatory 
evidence, therefore, is not of such confidential 
persons, as may be, and usually are, entrust- 
ed with the knowledge of the ownership of 
the property. There was also an irregulari- 
ty in not bringing in aU the papers found on 

4 The principal questions here argued have 
since been determined by the supreme court of 
the United States in The Nereide, 9 Oranch 
[13 U. S.] 388. It was there held that actual 
reastance by the master of an enemy's armed 
ship did not affect the property of a neutral 
shipper with forfeiture, unless such neutral ship- 
per cooperated in the resistance. It appears, 
however, that Sir 'William Scott, about the same 
time, decided the same question in a contrary 
manner. The Fanny, 1 Dod. 443. The su- 
preme court also, in the same case, decided, 
^at the dause in the Spanish treaty, "that free 
ships make tree goods," did not imply the con- 
verse rule, "that enemy's ships make enemy's 
goods"; and farther, that even if Spain applied 
the converse rule to the United States, the 
courts of the United States were not in such a 
case at liberty to apply the rule of reciprocity. 
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board of the ship at the time of the capture. 
Some of the papei*s, which are asserted to 
have been of a private nature, are shown to 
have been delivered back to the master; and 
we are left without any letters, or custom- 
ary documents to explain the transaction of 
the voyage. It is not for captors to under- 
talie to decide upon the materiality of pa- 
pei-s, upon any opinion of their own. They 
are bound to bring in all the papers, and 
leave the court to decide upon their real 
character and consequence. If they conduct 
themselves in a difCei'ent manner, it is at 
their own peril; and they must expect to re- 
ceive no countenance or assistance from the 
court, in aid of their own irregularity. I 
make this remark from an anxious desire to 
preserve the utmost exactness in prize pro- 
ceedings, in as much as they not only affect 
the rights of our own citizens, but involve 
the most important Interests of neutra' na- 
tions. It is equally due to our public cnar- 
acter as a belligerent nation, and to the integ- 
rity of our courts administering prize law, to 
discountenance every abuse, and every ir- 
regularity, which shall justly have a tenden- 
cy, in the opinion of foreign sovereigns, to 
bring into doubt our scrupulous respect for 
the rights of neuti'ality, which on other oc- 
casions we have so strenuously maintained. 
Under all the circumstances of this ease, I 
shall confirm the order of the district court 
for farther proof, and postpone a decision un- 
til that can be brought in. 

At the succeeding term (Ulay, 1815) the 
counsel of the claimant moved the court 
farther to postpone the cause, upon the 
ground, that by reason of the difficulty of 
communication, no return had yet been re- 
ceived to the commission sent out under the 
order for farther proof. 

Mr. Blake, Dist Atty., opposed this, con- 
tending that the claim of the consul, being 
without authority from the shipper, was not 
such a claim, as would protect the property 
from the operation of the i*ule, inflexibly ob- 
served in admiralty courts, that condemna- 
tion passes after a year and day. 

STORY, Circuit Justice, granted the post- 
ponement, observing that this case differed 
from those, to which the rule of a year and 
day applied. There had been a claim. A 
consul was authorized to claim in behalf 
of subjects of his country. It was admitted 
in other countries, and he should be sorry, 
if a different rule were to prevail here. It 
was also to be considered, that in this case, 
the captain had not been brought in, nor had 
all the papers. If they had been, a different 
case, perhaps, would have been exhibited. 

At the present tei-m, the farther proof hav- 
ing been brought in, the following decree 
was delivered: 

STORY, Circuit Justice. The only question 
now before the court is, as to the proprietaiy 
interest of 6276 hides, claimed as the prop- 



erty of D- J. JIarino, a Spanish subject, liv- 
ing at Buenos Ayres. The claim was ordered 
to farther proof in the district court, and af- 
ter a considerable lapse of time, that proof 
has now been brought in. It establishes to 
my entire satisfaction the national character 
and domicil of the claimant, and that the 
hides were originally shipped by him. This 
however is but a very inconsiderable ad- 
vance towards the establishment of the pro- 
position, that the goods, during their transit, 
were at his risk, and on his account. The 
shipment was in an enemy's vessel, on a 
voyage to London, a port in the enemy's 
country; and under such circumstances a 
legal presumption arises, that it belonged 
to an enemy, which presumption can be re- 
butted only by clear and distinct proofs of 
a neutral interest. The sole paper found on 
board at the time of capture, touching 
this shipment, was a bill of lading, which 
declares the hides to be shipped on account 
and risk of the claimant, consigned to Don 
Antonio Daubana, and, if absent, to William 
Hieland. There were no invoices, or letters 
of advice, respecting this, or indeed any other 
shipment to any of the consignees. This is 
a most extraordinary circumstance, and 
scarcely to be accounted for upon any other 
supposition, than that there has been a 
subtraction and concealment of the ship's 
papers by the enemy's master, or by some 
other person. At all events, it called upon 
the claimant to offer the most explicit and 
decisive proofs of the integrity of his claim. 
And if the proofs should be doubtful, it 
could not but authorize the most unfavorable 
presumptions. 

"What then is the state of the farther proof 
now offered to the court? There is not any 
affidavit by the claimant, or his confidential 
agent or clerk, at the time of the shipment, 
of his interest in the cargo. This is the 
usual, and I had almost said the universal 
document, expected and required by prize 
tribunals. Its absence unavoidably throws 
a suspicion over the cause; and as it is 
wholly unaccounted for, it authorizes me to 
believe, that there has been a voluntary, if 
not a studied, omission on the part of the 
claimant. The only paper in support of the 
claim ig a paper purporting to be a copy of 
an original letter, which accompanied the 
shipment. But it is not a little remarkable, 
that this document stands altogether naked of 
any attestations of genuineness by the claim- 
ant himself or by any confidential clerk in his 
counting-room, or by any comparison by a 
public officer of its contents with the original 
letter-book of the claimant. It is simply 
stated by a gentleman, calling himself the 
general attorney and conductor of the house 
of the claimant, to be a true copy. This may 
be true, and yet the paper, from which it 
is copied, might have been the spurious pro- 
duction of the same day. Something more 
was surely necessary to entitle it to credit. 
It ought at least to have been proved, when 



£15 Fed. Cas. page 803] 

the original was written, by what vessel it 
was transmitted to the consignee, and from 
what paper the present copy was made, with 
the other usual attestations of its genuine- 
^less, by persons conversant with the trans- 
actions at the time when the shipment was 
made. 

Under such circumstances, I cannot say 
that the presumption arising from the ship- 
ment in an enemy's vessel is so far repelled, 
that restoration of the property ought to be 
made. I therefore decree condemnation of 
the hides, as good and lawful prize to the 
■captors, with their costs and expenses. 

After the above decree was pronounced, 
and an appeal entered therefrom, the claim- 
ant, stating that he was now in possession 
of the affidavit of Marino showing the prop- 
■erty to be in him, prayed that the case 
might again be opened; at least so far as 
to make this evidence a part of it. 

STORY, Circuit Justice, said, if the deci- 
sion here were final, he should think it rea- 
sonable to open the case, and to examine 
the farther evidence; and after an appeal, 
he considered it competent for the court to 
allow the evidence to be placed on the 
record with a memorandum, that it was 
brought in after the appeal. An order was 
accordingly entered, that the affidavit be 
placed on file, and transmitted with the 
record to the supreme court de bene esse, 
subject to the order of that court. 

[NOTE. At February term, 1817, this cause 
was heard in the supreme court, and upon the 
hearing ordered to further proof, with a direc- 
tion to produce the original documents referred 
to in the proofs before the court. 2 Wheat. [15 
TJ. S.] 371. Additional evidence was thereupon 
adduced, consisting of documents from the cus- 
tomhouses at Buenos Ayres, of the testimony 
of the consignee in London, and the affidavit of 
Mr. Marino. These documents establishing sat- 
isfactorily the fact that the proprietary interest 
in the hides was at the time of shipment and 
of capture in the claimant, Mr. Justice Living- 
stone, delivering the opinion of the court, ren- 
dered a decree reversing the sentence of the cir- 
cuit court, and restoring the hides to the claim- 
ant. In consideration of the captors' great ex- 
penses, however, caused by the delay of the 
claimant in producing evidence, it was ordered 
that the claimant pay to the libelants their costs 
and expenses in this suit. 5 Wheat. (IS U. S.) 
132.] 



Case No. 8,475. 

LONERGAN v. FENLON. 

[2 Pittsb. Rep. 115; 7 Plttsb. Leg. J. 266.] 

Oircuit Court, W. D. Pennsylvania. Feb. 22, 
1866. 

Equitt— Evidence — Effect op Responsive An- 
swer — Act of 1S41 — Ixsolvency and Baxk- 
ituPTOT Distinguished — CollatekaIi Peoceed- 
iNGS AS to Validity of Judgment — Setting 
Aside Judicial Sale. 

1. When the answer to a bill in equity is fully 
responsive, the answer will prevail, iinless it is 
■overcome by the testimony of two witnesses to 
the substantial facts, or at least by one witness, 
and other attendant circumstances which supply 
■Qxe want of another witness. 
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2. Contemplation of insolvency is not a '^cou- 
templation of bankruptcy," within the meanmg 
of the act of congress of 1841 (5 Stat. 440). 

3. A judgment creditor must have notice of a 
prior act of bankruptcy, or of the intention of the 
bankrupt to take the benefit of the act, before his 
judgment can be assailed. 

4. The validity of the judgment cannot be called 
in question in a collateral proceeding. 

5. After the lapse of sixteen years from the 
date of the judicial sale under the judgment, a 
chancellor will not decree that it shall be set 
aside, at the instance of the vendee of the assignee 
in bankruptcy. 

[This was a bill in equity by Grace Loner- 
gan against James Penlon to enjoin defend- 
ant from disposing of certain property 
claimed by plaintiff,] 

C. W. Robb and Mr. Shaler, for complain- 
ant. 
Geo. P. Hamilton, for respondent. 

McOANDLESS, Disti"ict Judge. This case 
comes before us upon bill, answer, and testi- 
mony. The bill charges, substantially, that 
Kennedy Lonergan was the owner of thirty 
lots of ground in the seventh ward of the 
city of .Pittsburgh, purchased from Mrs. 
Sarah B. Fetterman, the whole considera- 
tion money of which was not fully paid. 
That, being an extensive railroad conti'actor, 
he became largely involved, owing to the 
inability of the Hiawatha Tennessee Rail- 
road Company and the Little Miami Rail- 
road Company to meet their liabilities to 
him. That on the 24th of March, 1842, he 
executed a judgment bond to John McDivitt 
for ?3,000, and another to the respondent for 
$5,000, and that these were executed in con- 
templation of bankruptcy. That Fenlon ad- 
vised him to take the benefit of the bank- 
rupt law, and that to the prejudice of the 
general creditors. Fenlon, on 10th July, 
1842, caused these bonds to be enacted to 
operate as liens upon the real estate so pur- 
chased. That the judgment to Fenlon was 
without consideration, and in fraud of the 
I'ights of creditors. That he caused these 
lots to be sold by the sheriff, and purchased 
the same for ?2,010, when they cost Loner- 
gan $7,250, and are now worth $20,000. 
That on the 20th of December, 1842, up- 
wards of five months after the judicial sale, 
Lonergan filed his application in the district 
court of the United States for the district of 
Ohio, and was declared a bankrupt, and on 
(the 4th day of February, 1843, he was dis- 
charged, and received his certificate as a 
bankrupt On the 16th of Decembei-, 1852, 
nearly ten years afterwards, the assignee 
in bankruptcy, at public sale, and under an 
order of the proper court, sold these lots to 
the complainant for the sum of seventy-two 
dollars. The sale was approved, and a deed 
made to the vendee, the widow of Kennedy 
Lonergan. The bill does not charge, but it 
appears in the evidence, that Lonergan died 
in 1851. The complainant alleges that she 
is the owner of the lots in question, that she 
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has no adequate remedy at law, prays tlie 
court to decree the same to her, and that the 
respondent raay be pei-petnally enjoined 
from disposing of the same. 

To every material part of this bill the an- 
swer is fully responsive, and in such case 
the rule in equity is "that unless it is over- 
come by the testimony of two witnesses to 
the substantial facts, or at least by one wit- 
ness, and other attending circumstances 
which supply the want of another witness, 
and thus d^troy the statement of the an- 
swer, or demonstrate its incredibility or in- 
sufficiency as evidence, the answer must 
prevail*" [Otis v. Watkins] 9 Oranch [13 
U. S.] 343; 3 Greenl. 290. 

Guided by this rule, let us examine the 
coniplainaut's proofs. It is contended that 
the judgment to Feulon was without con- 
sideration, and that he was particeps crim- 
inis in procuring its confession, to the prej- 
udice of the general creditors of the bank- 
lupt estate. The exhibits attached to the an- 
swer show that he was a meritorious credit- 
0.% and, from the testimony of McDivitt, it 
is clear that in eveiything connected with 
the execution of the bond, and its entry as 
a lien, Fenlon was comparatively passive. 
Tt was held by McDivitt for nearly four 
months, and then only entered iipon advice 
fn.ui Lonergan that he could not get through 
with his difficulties. The second breach of 
this point made by complainant's counsel 
brings up the main question in this case. 
Was the judgment to Fenlon confessed in 
contemplation of bankruptcy, and at that 
datis had Fenlon notice of the intention of 
the bankrupt to take the benefit of tlie act? 
This is dependent principally upon what oc- 
curred at the execution of the bund, and to 
imderstand it properly we must eviscerate 
the testimony of McDivitt. He says: "The 
bonds were given to protect us against loss, 
in the event of his becoming insolvent and 
not being able to get tlu'ough with his diffi- 
culties." When further interrogated, Mr. 
McDivitt says: "Mr, Lonergan may have 
expressed fears that he would have to do it 
(take the benefit of the bankrupt law), as he 
was a good deal frightened about the condi- 
tion of his business then." All this took 
place at Cincinnati, where the witness was 
^alletl by a letter from Lonergan to Fenlon, 
and in the contents of which both were 
ei]uall3'' intei-ested. 

Now, what is the constmction adopted by 
the supreme court of the L'nited States as 
to the expression in the act, "Contemplation 
of banki-uptcy." They say, in [Buckingham 
Y. McLean] 13 How. [54 U. S.] 168, that the 
word "bankruptcy" occurs many times in the 
act. It is entitled "An act to establish a 
uniform system of banki-uptcy." And the 
word is manifestly used in other parts of the 
law to describe the legal status to be ascer- 
tained and declared by a judicial decree. It 
cannot be easily admitted that this very 
precise and definite term is used in this 



clause, to signify something quite different 
It is certainly true, m point of fact, that even 
a merchant may contemplate insolvency, and 
the breaking up of his business, and yet not 
contemplate bankruptcy. He may confident* 
ly believe that his personal character, the 
state of his affairs, and the disposition of 
his creditors are such that, when they have 
examined into his condition, they will ex- 
tend the times of payment of their debts, 
and enable, him to resume his business. A 
person not a merchant or banker, and con- 
sequently not liable to be proceeded against 
and made a bankrupt, though insolvent, maj' 
have come to a determination that he will 
not petition. The contemplation of one of 
these states not being in fact the contempla- 
tion of the other, to say that both were in- 
cluded in a term which describes only one 
of them would be a departm-e from sound 
principles of interpretation. The object of 
the provisos was to protect bona ride deal- 
ings with the bankrupt more than two 
months before the filing of the petition by 
or against him, provided the other party 
v.-as ignorant of sucn an intent on the part 
of the bankrupt as made the security invalid 
under tlie first enacting clause. And the 
language is: "Provided that the other party 
to any such dealings or transactions had no 
notice of a prior act of banknaptcy or of 
the intention of the bankrupt to take the 
tienefit of this act.*' 

These facts, of which a bona fide creditor 
must have notice, if taken more than two 
months before the filing of the petition, can 
hardly be supposed to be different from tlie 
facts which must exist to render the secu- 
rity void under the first clause; or, in other 
words, if it be enough for the debtor to con- 
template a state of insolvency, it could 
hardly be required that the creditor should 
have notice of an act of banla-uptcy or an in- 
tention to take the benefit of the act It 
would seem that notice to the creditor of 
what is sufficient to avoid the security, must 
deprive him of its benefits, and consequent- 
ly, if he must have, notice of something 
more than insolvency, something more than 
insolvency is required to render the security 
invalid; and that we may safely take this 
description of the facts, which a creditor 
must have notice of to avoid the security, 
as descriptive also of what the bankrupt 
must contemplate to render it void. 

At what time, then, had Lonergan contem- 
plated an act of bankruptcy, or a decree ad- 
judging him a bankrupt upon his own peti- 
tion? He gave the bond on the 24th of 
JMarch, 1842. He ' continued his business 
during part of the summer of that year. 
Not until July did he write to McDivitt to 
enter up the judgment and in December 
following he filed his application for the 
benefit of the bankrupt law. During the nine 
months intervening between the execution 
of the bond and the filing of his petition, he 
may have been harassed, embarrassed, and 
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insolvent; but it does not follow that lie 
contemplated an act of bankruptcy. What 
Oady relates as happening on St Patrick's 
uay, 1842, and the matters detailed by 
Thomas A. Lonergan, do not militate 
against this view of tbe case, although the. 
latter -witness was disingenuous enough to 
suppress his relationship to the parties, and 
the fact that he was but nine or ten years of 
age when the principal circumstances to 
which ho testified occurred. 

The testimony does not support the alle- 
gation of the bill, that the bond to ITenlon 
was given in contemplation of bankruptcy, 
und, if it did, if fails to show that Feulon 
Jiad notice of it. He is, therefore, clearly 
T\ithin the first and second provisos to the 
second sectic'U of tLe bankrupt law. Enter- 
taining these views, it is unnecessary to rec- 
oncile the conflicting opinions as to the ex- 
elusive jurisdiction of the bankrupt court in a 
proceeding to ascertain the validity of this 
judgment We hold that it cannot be as- 
sailed in a collateral action, and that tliis 
court is not the forum in which to test It. 
It remained undisturbed during more than 
seven years of the life of the bankrupt, and 
now, with the proofs before us, no chancel- 
lor would decree that a judicial sale, occur- 
ring imder it sixteen years ago, should be 
set aside at the instance of the vendee of the 
assignee in banlcruptey. 

Upon the whole case we are of opinion 
that the complainant is not entitled to the 
relief prayed for, and the bill is dismissed 
at the cost of complainant 



Case No. 8,476.- 

In re LONG et al. 

[T Ben. 141; i 9 N. B. R. 227.] 

District Court S. D. New York. Feb., 1874. 

Baskkuptcy — Joint and Sefakatb Estate — 

Agkeement by Osb Partneb to Pay 

Debts of FiRsr. 

1, A firm composed of two members was dis- 
solved by agreement, one partner, L., taking the 
property and agreeing to pay the debts of the 
firm. The firm was afterwards put into involun- 
tary bankruptcy. The assignee in bankruptcy 
received property which had been property of the 
firm, and also individual property of L., and debts 
were proved against the firm and also against L. 
individually. One creditor, M., filed proofs of debt 
both against the firm and against L., both found- 
ed in part on firm notes and in part on individual 
notes of I/., but all given for goods sold by M. 
to the firm: Held, that, as the bankruptcy pro- 
ceedings were against both of the copartners, as 
sucli, the provisions of the 36th section of "the 
bankruptcy act [of 1867 (14 Stat 534)] must ap- 
plv, even though there was no joint property. 

[Cited in Re Litchfield, 5 Fed. 50.] 

2. The transfer of the firm property to L. hav- 
ing been made lionestly and in good faith, upon a 
dissolution, and for a valuable consideration, and 
without any fraud or collusion between the part- 
ners to defeat the rights of the joint creditors, 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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the joint property became, by the transfer, the 
separate property of L. 
[Cited in Re Tomes, Case No. 14,084; In re 
May, Id. 9,328; In re Hamilton, 1 Fed. 812.] 
. [Cited in Warren v. Farmer. 100 Ind. 597.] 

3. M. was entitled to be admitted to the list of 
L.'s separate creditors, and to share in dividends 
out of his separate estate. The cases of Howe 
V. Lawrence, 9 Cush. 553; Robb v. Mudge, 14 
Gray, 534; and Wild v. Dean, 3 Allen, 579, criti- 
cissd 

[Cited in Re Lloyd, 22 Fed. 90.] 

[It is provided by section thirty-six of the 
bankruptcy act, that "where two or more 
persons who are partners in trade shall be 
adjudged bankrupt, either on the petition of 
such partners or any one of them, or on the 
petition of any creditor of the partners;" 
"the joint stock and property of the co-part- 
nership, and also all the separate estate of 
each of the partners, shall be taken" on the 
warrant to be issued; and that "the net 
proceeds of the joint stock shall be appro- 
priated to pay the creditors of the co-part- 
nership, and the net proceeds of the sepa- 
rate estate of each partner shaU be appro- 
priated to pay his separate creditors; and 
if there shall be any balance of the separate 
estate of any partner, after the payment of 
his separate debts, such balance shall be 
added to the joint stock for the payment of 
the joint creditors; and if there shall be 
any balance of the joint stock after pay- 
ment of the joint debts, such balance shall 
be divided and appropriated to and among 
the separate .estates of the several partners, 
according to their respective right and in- 
terest therein, and as it would have been if 
tlie partnership had been dissolved" without 
any bankruptcy; and the same so appro- 
priated to the separate estate of each part- 
ner shall be applied to the payment of his 
separate debts."] 2 

Prior to the 7th of December, 1869, the 
bankrupts, [Walter P.] Long and [Albert B.] 
Corey, were partners in trade. On that day 
they executed a written agreement, dissolv- 
ing the copartnership from and after that 
date, and further agreeing, (1) that Corey 
should receive, as his share of the capital, 
business and good will of the late firm, the 
amount theretofore agreed upon by the par- 
ties; (2) that Corey thereby assigned to 
Long all his interest in all debts payable to 
the late firm, and all his interest in the 
property, efEects, capital and good will of 
the late firm; (3) that, in consideration of 
provisions one and two. Long should pay all 
debts against the late firm, and hold Corey 
free from all claim thereon. On the 13th of 
January, 1870, Corey brought a suit in a 
state court against Long, in which a receiv- 
er was appointed of the property which had 
been the copartnership property of the late 
firm. On the 15th of January, 1870, the re- 
ceiver took possession of such property. On 
the 22d of April, 1870, William Macfarlane, 
as a creditor of. the bankrupts, as such co- 

2 [From 9 N. B. R. 227.] 
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partners, commenced proceedings in tliis 
court against them to have.tliem adjudged 
involuntary bankrupts, whereon they Tvere 
adjudged banlcrupts on the 30th of April, 
1870. Creditors of the copartnership proved 
debts, and elected "William P. Buckmaster 
to be assignee, and the usual assignment 
was made to him May 25th, 1870. Under an 
order of the state court, the receiver deliv- 
ered .over to the assignee the property in his 
hands. 

The assignee collected money from such 
property, and also money which was the 
separate estate of Long. In March, 1872, 
the assignee paid out of the proceeds of the 
property received from the receiver a divi- 
dend of four per cent, on the copartnership 
debts proved. Macfarlane, in his petition 
in bankruptcy, set forth as his claims 
against the copartnership, five notes of the 
firm and one of Long individually. On ]May 
23d, 1870, he filed a proof of debt against 
the bankrupts as copartners, in which he in- 
cluded all those six notes, stating that they 
were given for merchandise sold by him to 
the firm, and on that he received the divi- 
dend of four per cent. In July, 1873, he 
filed a proof of debt against Long individ- 
ually, including the same six notes, and sev- 
en others, and stating that Long had as- 
sumed to pay the indebtedness of the firm, 
and that thereupon the notes became the 
separate and individual indebtedness of 
Long to him. He credited the amount of 
the dividend received by him from the co- 
partnership estate. Three individual credit- 
ors of Long proved claims against his sepa- 
rate estate, and on their application pro- 
ceedings were taken to re-examine Macfar- 
lane's proof of debt of July, 1873. It ap- 
peared that the agreement of December 7th, 
1869, was never shown to any of the credit- 
ors of the firm, and that none of them had 
released Corey from the debts of the firm. 
Four of Long's individual notes were given 
to Macfarlane for goods sold by him to the 
firm before its dissolution. Macfarlane tes- 
tified that, when they were given, Long told 
him that the firm was dissolved, and that he 
had assumed the debts, and would settle for 
them with his individual notes. The evi- 
dence also showed that, after December 7th, 
1869, Long signed, in the name of the firm, 
and gave to Macfarlane, a note of the fii-m's 
for goods bought by the firm from Macfar- 
lane prior to its dissolution, and for which 
no note had before been given. Long, in his 
testimony, expressed himself surprised to 
find he had given the four individual notes, 
and accounted for his doing so by saying 
that he could not tell how it happened, but 
supposed he did it hastily. Some of the 
merchandise bought from Macfarlane, for 
which such four notes were given, passed 
into the hands of the receiver. Some, but 
not all, of the property which the receiver 
took, and which passed from him to the as- 
signee, was propei-ty which had been the I 



property of the firm, and had passed to 
Long under the agreement of December 7th, 
1869; but the receiver took also some goods 
which Long had bought in his own name. 
The assignee had in his hands some pro- 
ceeds of the latter goods mingled with pro- 
ceeds of goods which had been the property 
of the firm. But, as the paxties, after all 
the testimony was taken, stipulated, in writ- 
ing, that no dividend had been made out of 
funds arising from property which never be- 
longed to the partnership, the court conclud- 
ed that they were agreed to treat the pro- 
ceeds of all the property which came to the 
assignee from the receiver as being the pro- 
ceeds of property which had been the prop- 
erty of the firm and had passed to Long un- 
der the agreement of December 7th, 1869. 

2 [The assignee has realized from such 
property about ?7,500; he has also now in 
his hands about $o,000 besides, which is con- 
fessedly the separate estate of Long. Cred- 
itors to the amount of $23,261.89, have prov- 
ed debts against the co-partnership, such 
debts having all of them been created prior 
to December 7th, 1869. In March, 1872, the 
assignee paid a dividend of four per cent on 
such co-partnership debts out of the pro- 
ceeds of the property received from the re- 
ceiver, there being at that time no other 
funds in the hands of the assignee, and no 
pi'oof of debt having then been made except 
on debts originally incurred by the fii-m. 
Macfarlane, in his petition in bankruptcy, 
set forth as his claims against the co-part- 
nership, five promissory notes made by the 
firm, dated, severally, September 25th, 1869. 
for §550 31; September 30th, 1869, for 
$586 16; October 31st, 1869, for ?607 45; 
November 5th, 1869, for $602 31, and Novem- 
ber 10th, 3869, for $602 31, and one pi*omis- 
sory note made by Long, individually, dated 
November 13th, 1809, for $746 58. The five 
notes amounted to $2,948 54, and the six to 
$3,695 12. On the 23d of May, 1870, Mac- 
larlane filed a proof of debt against the 
bankrupts as co-partners, claiming a debt of 
$8,531 52, with interest from December 6th, 
1869, as the balance of an account annexed 
to the proof. The debit items in the ac- 
count consist of debits for merchandise sold 
by Macfarlane to the firm, running from 
September 2d, 1869, to December 6th, 1869, 
and amounting to $10,307 51. Against- this 
there are credits by seventeen notes, 
amounting to $10,277 48, and a deduction 
amounting to $30 03, in all, $10,307 51; all 
of the seventeen notes, except three, are 
debited against as protested notes; those 
three amount to §1,745 97, and with the 
$30 03, to $1,775 99; deducting this from the 
$10,307 51 leaves the $8,531 52. Copies of the 
six promissory notes before mentioned, for 
$550 31; $586 16; $607 45; $602 31; $602 31, 
and $746 58, are annexed to the proof, and 
the proof states tliat they were given for 



2 [From 9 N. B. K. 227.] 
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mercliandise sold by JIacfarlane to tlie fimi. 
Such six notes are found on both the debit 
and the credit sides of such account. On 
the claim so approved, Macfarlane, on the 
18th of March, 1S72, received from the as- 
signee a dividend of ?349 21 out of the pro- 
ceeds of the property so received from the 
receiver. Three individual creditors of 
liOng (one of wliom is Elizabeth H. Long) 
have proved debts against his separate es- 
tate to the amount of ?5,650 16, such debts 
appearing by such proofs to have been in- 
curred by liOng alone, and not having been 
proved as debts against the firm. 

[In .Tuly, 1873, Macfarlane filed a proof of 
debt against Long, individually, for §8,693- 
01, on thirteen promissory notes, being the 
six notes befoi-e mentioned, for $550 31; 
?u86 16; §607 45; §602 31; $G02 31, and 
§746 58, severally, and seven others, of which 
two are made by the firm, one dated Novem- 
ber 17th, 1869, for §603 32, and one dated 
December 6tli, 1869, for §589 13, and five are 
made by Long, individually and dated sever- 
ally, November 24th, 1869, for §703 21; No- 
vember 27th, 1869, for §693 42; November 
30th, 1869, for §726 13; December 14th, 1869, 
for §498 65, and December 22d, 1869, for 
§509 38; the thirteen notes amount to §8,- 
018 36; of the thirteen, seven are made by 
the firm, amounting to §4,140 99, and six by 
Long, individually, amoimting to §3,877 37; 
of the thirteen, the eleven, Tvhich are dated 
on or prior to December 6th, 1869, are set 
forth in the account annexed to the proof of 
debt of May 23d, 1870, the amount of the 
eleven being §7,010 33, of which seven are 
notes made by the finn, amounting to §4,- 
140 99, and four ai-e notes made by Long, in- 
dividually, amounting to §2,869 34. Three of 
the fourteen protested notes, debited in the ac- 
coimt annexed to the proof of debt of May 23d, 
1870, are not claimed in the proof of debt of 
July, 1873, being notes made by the firm and 
dated severally, October 7th, 1869, for §536 16; 
October 13th, 1869, for §492 52, and October 
ISth, 1869, for §492 51. Macfarlane, in his 
evidence, claims that these three notes ax*e 
due to him but are lost. All of the notes 
were three months' notes. The proof of debt 
of July, 1873, sets forth, that on or about the 
7th of December, 1869, Long assumed or 
agreed to pay the said indebtedness of the 
firm to Macfarlane, and thereupon the said 
indebtedness became, and was, and is, the 
separate and individual indebtedness of Long 
to Macfarlane. It would seem, from the 
proof, that the §8,693 61 included interest to 
the date of adjudication, April 30th, 1870. 
The proof credits the §349 21 as a dividend 
from the estate of the bankrupts. On the ap- 
plication of the three individual creditors of 
Long, before mentioned, proceedings have 
been instituted to examine Macfarlane's proof 
of July, 1873. Testimony has been taken 
thereon and the matter is now presented for 
decision. - - - 

[The agreement of December 7th, 1869, was 



never shown to any of the creditors of the 
firm, and none of such creditors have released 
Corey from the debts of the firm. Macfarlane 
testifies that he has not released Corey from 
liability to him on the indebtedness of §8,- 
531 52, and that he still holds Corey responsi- 
ble for his share of it. The individual notes of 
Long for §746 58; §703 21; §693 42, and 
§726 13, are shown to have been given for 
goods sold to the firm by Macfarlane before 
its dissolution, and charged to the firm by him 
on his books. Those four notes, though dat- 
ed in November, were given after December 
7th, 1869, and covered the purchases for which 
no firm notes had been given. Macfarlane 
testifies, that when those notes were given. 
Long informed him that the firm was dis- 
solved, and that he, Long, had assumed the 
debts, and would settle for them with his in- 
dividual notes. I imderstand the evidence al- 
so to show' that after December 7th, 1869, 
Long signed in the name of the firm and gave 
to Macfarlane the firm's note of December 
6th, 1869, §589 13, for goods bought by the 
firm from Macfarlane prior to its dissolution 
and for which no note had before been given. 
Long, in his testimony, expresses himself sur- 
prised to find he had given the four indi- 
vidual notes, and accounts for his doing so, 
by saying that he cannot tell how it hap- 
pened, but supposes he did it hastily. Some 
of the merchandise bought from Macfarlane 
for which such four notes were given passed 
into the hands of the receiver; som^ but not 
all, of the property which the receiver took 
and which passed from him to the assignee, 
was property which had been the property 
of the firm and had passed to Long under the 
agreement of December 7th, 1869, but the re- 
ceiver took also some goods which Long had 
bought in his own name. It would seem from 
the testimony that the assignee has in hands 
some proceeds of the latter goods mingled 
with proceeds of goods which had been the 
property of the finn. But as the parties, 
after all the testimony was taken, stipulated, 
in writing, that no dividend has been made 
out of funds arising from property which 
never belonged to the partnership, I conclude 
that they are agreed to treat the proceeds of 
all the property which came to the assignee 
from the receiver as being the proceeds of 
property which had been the property of the 
firm and had passed to Long imder the agree- 
ment of December 7th, 1869.] 2 

Long did not contradict the testimony of 
Macfarlane as to what he, Long, said when 
he gave his four individual notes to Macfar- 
lane, but admitted that, after the dissolution 
of the firm he, Long, purchased goods on his 
individual order and account from Macfar- 
lane, and said that he supposed he explained 
to Macfarlane that the partnership was dis- 
solved, and that Macfarlane came to the store 
at various times after the dissolution and 
saw him, Long, doing business on his own 

2 [From 9 N. B. K. 227.] 
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account. After the 7tli of Decemlier, 1869, 
Long, buying goods on his own account and in 
his own name, and selling some of them, de- 
posited the -proceeds in hank in his own name, 
mingled with the proceeds of sales of the 
goods which had belonged to the firm, and 
drew on suah fund in bank to pay his indi- 
vidual debts and also debts of the firm. 

On the foregoing facts, the following issues 
were certified for detennination by the court: 
(1.) Does the fund received by the assignee 
from the receiver constitute, and is it to be 
treated and distributed as, a part of the sep- 
arate estate of Long; or is it partnership 
propei-ty, to be applied, in the first instance, 
to the payment of partnership debts? (2.) Is 
Macfarlane, in respect to the debts originally 
incurred by Walter P. Long & Co., and af- 
terwards assumed by Long, entitled to be ad- 
mitted to the list of Long's separate credit- 
oi-s? (B.) Is Macfarlane, in respect to the 
debts originally incuiTed by Walter P. Long 
& Co., and aftei-wards assumed by Long, en- 
titled to share in dividends out of Long's 
separate estate, equally with separate cred- 
itor? (4.) Is not Macfarlane, in respect to 
the individual notes of Long held by him, 
entitled to be admitted to the list of Long's 
separate creditors? (5.) If the second, third 
and fourth questions are answered in the 
negative, then is not the fund collected from 
the i-eceiver to be applied, in the first in- 
stance, to the satisfaction of joint debts? 

T. N. Bangs, for Macfarlane. 
J. K. Hill and H. T. "V^'ing, for the three 
individual creditors. 

BLATCHFORD, Distiict Judge. It is con- 
tended, for Macfarlane, that the effect of 
the agreement of December 7th, 1869, was to 
transfer to Long the title to the whole of the 
partnership property, free from any exclusive 
lien or equity in favor of creditoi-s of- the 
firm, the transfer not being coupled with any 
condition that the partnership property shall 
be applied by Long to the payment of the 
partnership debts, but there being only a 
personal agreement by Long to pay the debts 
of the firm and hold Corey free from them; 
that Corey, while changing the right of prop- 
erty in the partnership assets, intended, by 
the agreement, to substitute, for the protec- 
tion of himself and of the creditors of the 
firm, Long's individual covenant to pay the 
partnership debts; that this covenant made 
Corey Long's individual creditor; that the 
assignee has succeeded to Corey's risrht of 
action on this covenant, and can enforce it 
to the extent of compelling Long's separate 
estate to perform such covenant equally with 
Long's other personal obligations; that the 
creditors of the firm, for whose benefit such 
covenant was made, have a right to enforce 
such covenant, either at law or in equity, in 
their own names; that the funds coUecced 
by the assignee from the receiver constitute 
a part of Long's separate estate; and that I 
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Macfai'lane, in respect to his whole claim, 
less the dividend, is entitled to share, on an 
equal footing with the individual creditors, 
in dividends out of Long's separate estate. 

It is contended, for the three individual 
creditors of Long, that the debts of the firm 
to Macfarlane were not, by the agreement of 
December 7th, 1869, converted into the sep- 
arate debts of Long; that such agreement 
could not impair the liability of the copai-t- 
ners, or of either of them, to a creditor of 
the firm, without the consent of such credit- 
or; that there is no evidence that ilacfarlauo 
accepted the individual liability of Long for 
the joint liability of the firm and of its meni- 
bei-s; that on the contrary, the copartuei-s, 
as such, were adjudged bankrupts, on the 
application of Macfarlane, on a part of the 
debt in question, and he proved his claim on 
the whole thereof against the firm and its 
joint estate, and received a dividend there- 
on out of funds which all parties regarded 
at the time as fimds of the copartnership es- 
tate; that, if the agreement of December 7th, 
1869, is valid, the property of the firm Avhich 
was transferred thereby became the separate 
property of Long, free from any claims of 
Macfarlane, as a creditor of the finn, and 
the funds received by the assignee from the 
receiver should not be treated as joint estate, 
or as applicable to the payment of joint debts, 
but should be applied, in the first instance, 
to pay the debts of the three individual cred- 
itors of Long, and any balance remaining 
should go to the creditoi-s of the firm; that 
the second proof of debt of Macfarlane— that 
against Long alone— should be stricken out; 
that the claims of the three individual credit- 
ore of Long should be paid in full out of all 
the funds in the hands of the receiver, before 
making any distribution of the same to Mac- 
farlane; and that, if that cannot be done, 
then the assets collected by the assignee from 
the receiver should be applied to the debts 
incurred by the firm, and the other assets in 
the hands of the assignee should be applied 
to the claims of the three individual creditors 
of Long, 

The provisions of the insolvent statutes of 
Massachusetts (1838, c. 163, § 21, and 1860, 
c. 118, §§ 108, 109) are the same as provisions 
found in the 36th section of the bankruptcy 
act. 

2 [In Howe v. Lawrence, 9 Gush. 553, two 
partners, Shaw and Gardner, dissolved their 
partnership, Shaw conveying to Gardner all 
his interest in the partnership property, and 
Gardner agreeing, in consideration therefor, 
to pay all the joint debts. Gardner subse- 
quently went into insolvency, and a greater 
portion of the assets which went into the 
hanus of the assignee was property which 
had been owned hj the firm. Debts against 
the firm were proved against Gardner's es- 
tate, and private debts against Gardner were 
proved. The question arose, whether the 



2 [From 9 N. B. R. 227.] 
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separate creditors of Gardner should lie paid 
in full and the balance go to the joint cred- 
itors of the firm, or T^hether all that part of 
Gardner's estate -which had formerly be- 
longed to the firm should go to the creditors 
of the firm, to the exclusion of the separate 
creditors of Gardner; or whether the entire 
estate should be distributed pari passu to the 
joint and separate creditors. Shaw was in 
insolvency, separately, in another country, 
and there was no property of the firm ex- 
cept what so passed to Gardner. The su- 
preme couit of Massachusetts in deciding the 
case ho'ld, that where, on the dissolution of a 
co-partnership, the joint property is trans- 
ferred to one of the firm and there is no 
fraud or collusion between the co-partners 
for the purpose of defeating the rights of the 
joint creditors, and the transaction is made 
in good faith, upon dissolution, and for the 
purpose of closing the affairs of the partner- 
ship, such joint property thereby becomes 
the separate estate of the transferee; that 
the mere fact of the transfer does not affect 
the rights of the joint creditors; that the 
joint property, after its transfer to one of 
the co-partners, is as much within the reach 
of legal process by the creditors of the firm 
as if it had remained the property of the 
partnership; that beyond such right to seize 
the joint property on legal process, the cred- 
itors of the firm have not, before proceedings 
in insolvency, any conti'ol over the partner- 
ship effects, or any right to restrain their dis- 
position; and that if such transfer is made 
honestly and for a valuable consideration, 
the property becomes separate estate, wholly 
free from any claims of the joint creditors. 
To sustain these principles there are cited, 
as authorities, Colly. Partn. §§'174, 894, 903; 
Story, Partn. § 358; Ex parte Ruffin, 6 Ves. 
127; Ex parte Fell, 10 Ves. 347; Ex parte 
Williams, 11 Ves. 3; Ex parte Rowlandson, 
1 Rose. 416; CampbeU v. MuUett, 2 Swanst. 
6io; Allen v. Center Valley Co., 21 Conn. 130, 
137; Ferson v. Monroe, 1 Post. [21 N. H.] 
462, 469. The court also hold, that it not 
appearing that the property transferred to 
Gardner was conveyed to him mala fide, and 
in fraud of the rights of creditors, the joint 
creditors had no right to require that such 
property should be appropriated primarily 
to the payment of the debts of the firm; that 
Shaw, by transferring the joint property to 
Gardner, and taking the personal contract of 
Gardner for the payment of the joint debts, 
discharged any lien he had to enforce the ap- 
plication, after dissolution, of the partner- 
ship effects to the payment of the joint debts, 
and substituted therefor the agreement of 
Gardner, and, therefore, no lien or trust on 
the part of Shaw remained which could be 
enforced on the partnership effects for the 
benefit of the joint creditors; that under the 
peremptory provisions of the statute (Act 
jtw8, c. 103, § 21), requiring the net proceeds 
of the joint stock to be appropriated to pay 
the creditors of the firm, and the net pro- 
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ceeds of the separate estate of each partner 
to be appropriated to the "payment of the 
separate creditors, the joint creditors of the 
firm could not be allowed to prove their debts 
against the separate estate of Gardner, and 
take dividends thereon pari passu with the 
separate creditors; and that if there was no 
joint estate, and no surplus of the separate 
estate after paying the separate debts, the 
creditors of the partnership could receive no 
dividend. 

[In Robb V. Mudge, 14 Gray, 534, Train 
and Thayer being partners, Thayer assigned 
to Train, on the day of the expiration of the 
firm by limitation, all his interest in the prop- 
erty of the firm; and, in consideration there- 
of, Train, by the same instrument, agreed 
with Thayer to assume and pay all the debts 
of the firm, and to indemnify Thayer there- 
from. Subsequently, Train individually went 
into insolvency, having a large individual 
estate, besides the property so eonT'eyed to 
him. The creditors of the firm sought to 
prove their claims against the private estate 
of Train. The assignment of the assets of 
the firm to Train having been made in good 
faith, the court, on the authority of Howe 
V. Lawrence, held that such assets could not 
be treated as joint estate, or be applied to 
the payment of joint debts. It being urged 
that Train had, by the agreement, stipulated 
to assume and pay all the debts of the firm 
and indemnify Thayer therefrom, the court 
held that such stipulation gave no right to 
the creditors of the firm to treat Train as 
their separate debtor, and to prove against 
his private estate, because there was no evi- 
dence of any agreement or assent, on the 
part of such creditors, before the commence- 
ment of the insolvent proceedings, to accept 
Train as their individual debtor in lieu of 
the firm, and therefore there had been no 
conversion of joint debts into separate debts, 
and the case was not one of a conveyance of 
property in trust for the benefit of Thayer, 
or of creditors of the firm, but a transfer to 
Train for his own use, with a mere personal 
covenant by him to pay the debts of the 
firm. The court also held, on the authority 
of Howe V. Lawrence, that the creditors of 
the firm had failed to establish any right to 
prove against the separate estate of Ti-ain, 
on the ground that they were entitled to as- 
sert an equity against Train or his assets *in 
the hands of the assignee, based on his 
stipulation in the agreement. 

[In Wild V. Dean, 3 Allen, 579, Foss and 
Swett being partners, and owing firm debts, 
Swett purchased the interest of Foss in the 
partnership property, and executed to him a 
bond to pay all the debts of the firm. Sub- 
sequently the joint and separate estates of 
Foss and Swett were put into insolvency. 
After the warrant was issued, but before the 
first publication of notice, one Wild, the 
holder of notes made by the firm, gave a 
written nCtice to Foss and Swett severally, 
of his election to take Swett as his debtor 
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tliei-eon, and to avail himself of tlie agree- 
ment by whicli Swett became bound to pay 
the firm debts. There was no joint estate. 
Wild sought to prove the notes against the 
estate of Swett. A distinction was attempt- 
ed to be drawn between this ease and that 
of Eobb V. Mudge, on the ground that Wild 
had elected to take Swett as his sole debtor, 
and had given notice of such election before 
the time at which the statute required that a 
debt should be due from a debtor in order 
to be provable. But the court held, that it 
was not shown that Swett had agreed or as- 
sented that the joint debt should be convert- 
ed into a separate debt on which he and his 
estate were liable, as upon a contract into 
which he had individually entered; that the 
debtor cannot convert a joint into a sepa- 
rate debt without the consent of the credit- 
or, and the creditor can do no act to effect 
such conversion without the assent of the 
debtor; that the existence of a "separate 
debt" due to a creditor from one of two co- 
partners, which is neeessaiy, under the stat- 
ute, to entitle the creditor to prove against 
the estate of such one of two co-partners, is 
not proved by showing that the creditor holds 
a joint note of the firm, and that, on a disso- 
lution of the firm, one of the firm stipulated 
with his co-pailner to assume and pay all 
the joint debts, and the election of the credit- 
or does not of itself operate to convert a 
joint into a separate indebtment, and there 
must be evidence of a promise, either express 
or implied, to the creditor, by such stipulat- 
ing co-partner, to assume and pay the Joint 
debt as his own private individual debt, so 
as to convert a joint into a separate promise; 
and that Wild could not prove his debt 
against the separate estate of Swett. 

[The cases of Howe v. Lawrence, and 
Robb V. Mudge, are cited, with approval by 
the court of appeals of New York, in Dimon 
V. Hazard, 32 N. Y. 65.] 2 

In Re Downing [Case No. 4,044], in Mis- 
souri, Downing and Emerson, being copart- 
ner, dissolved by consent, Downing purchas- 
ing aU the assets of the firm from Emerson, 
and agreeing with him to pay all its liabilities. 
Eight months afterwards, Downing assigned 
all his assets, including those which came 
from the firm, to a tmstee, for the equal bene- 
fit of all his individual creditors and the cred- 
itors of the firm. After that, Downing was 
adjudged a bankrupt, in ilissouri, and the 
trustee turned over the proceeds of the assets 
to the assignee in bankruptcy. The copart- 
nership, as such, was not adjudicated bank- 
nipt. Emerson was adjudicated a bankrupt 
in Massachusetts. The creditors of the firm 
did not release Emerson from liability. 
Claims against Downing individually, as well 
as claims against him as one of the film, 
were proved against his estate. After his 
voluntary assignment, and before he was ad- 
judged a bankrupt, he delivered to each one 

2 [From 9 N. B. B. 227-3 



of the creditors of the firm a written agree- 
ment, under seal, signed by him, reciting the 
dissolution of the firm, the conveyance to 
Downing of the assets of the firm, for a con- 
sideration given by Downing to Emerson, the 
agreement by Downing to assume and pay 
all the debts of the firm and hold Emerson 
harmless from the same, and then saying, "I 
have agreed to pay the debts and liabilities 
. of said fiiTQ, as my own private individual 
debts, and the party with whom this agree- 
ment is made may now have debts and claims 
against said firm," and then going on to agree 
with the creditor, for value received of him, 
"that I individually, will pay, as my own 
private and individual debts, aH and singular 
the debts, liabilities and claims against said 
firm of Downing & Emerson," held by the 
creditor. The question arose, whether the 
separate creditors of Downing should be first 
paid in full before the creditors of the firm 
should receive any dividends from the funds 
in tlie hands of the assignee. The district 
court ruled in favor of the separate creditors. 
The circuit court reversed the niling. The 
view it took was, that, as the result of Dowu- 
ing's agreement with Emerson to pay all the 
liabilities of the firm, the creditors of the 
firm had the right, as between themselves and 
Downing, to tx'eat Downing as individually 
liable to them on his promise to Emerson for 
their benefit, and could enforce such promise 
against him, in equity (citing 1 Pars. Cont., 
5th Ed., 467, 468, and cases cited, and 2 Greenl. 
Ev. § 109, and eases cited) ; that such promise, 
on the election of the creditoi's of the firm to- 
avail themselves of it, is cumulative to their 
other rights; that they need not release the 
firm in order to be able to obtain the benefit 
of such promise; that such creditors may as- 
sent to and claim the benefit of such promise 
at any time, either before or after the bank- 
i-uptcy of the promisor; and that, while the 
parties made the fii-m's property the individ- 
ual propertj' of Downing, Downing superad- 
ded his individual Uability to the existing lia- 
bility to the creditors of the firm. But the 
court further held, that, even if the foregoing- 
views were erroneous, the 36th section of the- 
banki-uptcy act only comes into operation 
when there are firm assets, and the bankrupt- 
cy proceedings are against the firm and each 
of its members; and that, as there was no 
joint propei-ty, and the bankruptcy proceed- 
ings were only against Downing, and not 
against the firm, all of the creditors of Down- 
ing, who had proved their debts, were en- 
titled to share pro rata in the distribution of 
his estate, whether their debts were originally 
against the firm or against Downing individ- 
ually. 

In the present case, as the bankniptcy pro- 
ceedings are against both of the copartners, 
as such, the provisions of the 36th section 
must apply, I think, even though there is 
no joint property. Whether they would not 
apply if the proceedings were against one 
copartner alone, as held by the court in Mis- 
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souri, it is not necessary to consider. In 
Howe V. Lawrence, the insolvency proceed- 
ings were against one partner alone, and yet 
tlie court cite the statute as applicable. So, 
also, in Robb v. Mudge, the insolvency pro- 
ceedings were against one partner alone. 

On tlie authorities referred to, there can be 
no question, that, in this case, the transfer 
of the firm property to Long having been 
made honestly, and in good faith, upon a dis- 
solution, and for a valuable consideration, 
and without any fraud or collusion between 
the copartners to defeat the rights of the 
joint creditors, the joint property became, 
by the transfer, the separate property of 
Long. The more difficult question is, what 
are to be considered "separate debts" of Long, 
to the .payment of which the statute requires 
his separate estate to be first appropriated. 
There was no "joint stock or property of the 
copartnership" at the time of the commence- 
ment of the proceedings in banki-uptcy, and 
none such passed to, or has come to, or is m 
the hands of, the assignee. 

The 36th section draws a distinction be- 
tween "the creditors of the copartnership" 
and the "separate creditors" of each partner. 
It also calls the former "joint creditors" and 
speaks of the debts due to them as "joint 
debts," while it speaks of the debts due to 
such separate creditors as "separate debts." 
It puts joint creditors and joint debts in an- 
tithesis to separate creditors and separate 
debts. This it does, although, necessarily, 
the copartners are jointly and severally lia- 
ble to the creditors of the copartnership for 
the johit debts. This liability is recognized 
by the 36th section, because, after the separate 
estate of each partner has been appropriated 
to pay his separate creditors, the section does 
not direct the balance of such separate estate 
to be paid over to the partner, but directs 
it to be added to the johit stock for the pay- 
ment of the joint creditora. It recognizes 
the liability of the separate estate for the 
jouit debts, on the basis of a several liability 
of each partner for the finn debts, but it ar- 
bitrarily postpones such liability to the lia- 
bility of the separate estate for the separate 
debts. It, therefore, seems to me, that, when 
the statute is to be construed with a view to 
see what are the separate debts which are 
first to be paid out of the separate estate, the 
separate debts spoken of must be regarded as 
being confined to debts which arise out of a 
liability other than, or in addition to, that 
resulting solely from a debt contracted by the 
firm. 

In the present case, the debts to Maefarlane 
were contracted originally solely by the firm, 
for goods sold by him to the firm. What 
has occurred to malce the liability of Long 
in respect to them a liability other than, 
or in addition to, that resulting from his 
having been a member of "the firm when 
the debts were contracted? 

The transaction of the agreement of De- 
cember 7th, 1869, is relied on; and the cove- 



nant therein, on the part of Long, to pay 
all the debts of the firm, in consideration 
of Corey's agreement, and of Corey's as- 
signment to Long of all Corey's Interest in 
the assets of the firm, is alleged to have 
created, when assented to by Maefarlane, 
a separate liability on the part of Long, in 
addition to that resulting from his having 
been a member of the firm, to respond, 
as a separate debtor, to Maefarlane, for the 
debts of the firm to Maefarlane, and thus 
to have made Maefarlane, in respect of such 
debts, a separate. creditor of Long, entitled 
to share in the separate estate of Long, in 
addition to his right to share, as a creditor " 
of the firm, in any joint property there might 
be. This is the view taken in the Downing 
Case. The view of the supreme court of 
Massachusetts, in the cases before cited, is, 
that where the one partner sells out the firm 
property to the other, and takes the personal 
contract of the latter to pay the joint debts, 
he thereby deprives a joint creditor of any 
right to share, as a separate creditor of the 
latter, in his separate estate, in its distribu- 
tion under the statute, although the latter 
agrees with the former to personally pay 
the. joint debts, in consideration of the con- 
version of the firm property into such sepa- 
rate estate, unless the joint creditor assents 
to accept the latter as his individual debtor 
in lieu of the firm, and does so before the 
statutory proceedings are commenced, and 
unless, further, the latter, by an express or 
an implied promise, made to the joint credit- 
or, promises to assume and pay the joint 
debt as his own private, individual debt, in 
such wise as to convert the joint debt into 
a sepai-ate debt on which he and his sepa- 
rate estate are to be liable as upon a con- 
tract entered into by him individually. 

It is with hesitation that any court, in ad- 
ministering a provision of the bankruptcy 
act which is like in terms to one which is 
found in the insolvent law of Massachusetts, 
and has been adopted therefrom, and has 
been expoimded by the highest court of 
Massachusetts, would venture to differ from 
the well considered decisions of that com-t 
in regard to such provision. But I find it 
impossible to concur in the view just stat. 
ed as the view of that court. The view talc- 
en in the Downing Case seems to me much 
the more reasonable one, and to be more 
consonant with the equitable principles on 
which the bankruptcy act is to be adminis- 
tered. See, also, to the same effect, In re 
Knight [Case No. 7,880]. Long, by his agi-ee- 
ment, not only agreed, as between himself 
and Corey, to pay all the debts of the firm, 
having received all its propeirty, but put 
himself voluntarily into the position, as re- 
spected the creditors Of the firm, of agree- 
ing that such creditors might, if they chose, 
treat him as so liable individually, and in 
respect of all his separate estate, including 
what became such by the transfer, in addi- 
tion to his liability as a joint contractoi-, and 
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in addition to Corey's liability for the joint 
debts. Neither of these latter cwo liabilities 
was, as respected the joint creditors, afEect- 
ed by the agreement. They could accept the 
additional individual liability of Long, while 
retaining the liabilities of both Corey and 
Long as contracting copartners, in like man- 
ner as they could have taken the individ- 
ual indorsement by either of a promissory 
note made by the firm. The individual prom- 
ise of Long could as well be made to Corey 
for the benefit of the creditors of the firm, 
as to each one of such creditors for his own 
benefit, especially when all the firm property, 
' undoubtedly embracing some for the pur- 
chase of which the very debts in question 
were contracted, was being eo instanti trans- 
ferred to Long for his individual benefit. 
Certainly, although the agreement was only 
between Corey and Long, and the firm cred- 
itors were not cognizant of it, it cannot be 
said that it ought not to be regarded as hav- 
ing been made for, and as enuring to, their 
benefit, when all the firm property was be- 
coming the individual property of Long. 
Corey was not a mere stranger. He w^as a 
joint debtor with Long, and he and Long 
held joint property, and, in transferring the 
whole of the interest in such joint property 
to Long, and exacting an individual promise 
by Long to pay such joint debts, he was 
acting on a state of things in respect of 
which the joint creditors had quite as much 
interest as he had, that Long should fulfill 
such promise. Long received an adequate con- 
sideration for his promise. He has retained 
all the property, and the debts he assumed 
to pay are not paid. Why should the firm 
creditors be requh-ed to release the fii*m, or 
to release Corey as a member of the firm, 
in order to enjoy the benefit of such promise; 
and why should they not be allowed to elect 
to avail themselves of such promise as well 
after the commencement of the bankraptcy 
proceedings as before? The case seems to me 
to fall within the principles of those cases 
where a firm creditor, having also the indi- 
vidual liability of one of the firm in respect 
to the same debt, has been allowed to prove 
it against such individual as well as against 
the firm. In re Bigelow [Case No. 1,397]; 
Mead v. National Bank of Fayetteville [Id. 
9,366]; Emery v. Canal Bank [Id. 4,4^]; In 
re Bradley [Id. 1,772]. 

The issues certified must, therefore, be 
answered, as follows: The fund received by 
the assignee from the receiver constitutes, 
and is to be treated and distributed as, a 
part of the separate estate of Long, and it is 
not partnership property, to be applied, in 
the first instance, to the payment of partner- 
ship debts; and Macfarlane, in respect to ttio 
debts originally incurred by Walter P. Long 
& Co., and afterwards assumed by Long, is 
entitled to be admitted to the list of Long's 
separate creditors, and to share in dividends 
out of Long's separate estate, equally with 
separate creditors. 



[Although the two individual notes of 
Long, dated after Decemb'er 7th, 1869, are 
embraced in the second proof of debt, they 
form no part of the $8,531 52 mentioned in 
the first proof of debt, and are not set forth 
in the statement of account annexed to the 
first proof of debt, and as it does not ap- 
pear that they were given for debts of the 
firm, I have not regarded them as involved 
in the questions now determined.] 2 
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District Coiu-t, E. D. Pennsylvania. May 14, 
1S6S. 

Baxkuuptct— Assets of the Bankrupt— Secret 
Trusts— Prefeuen-ce — Resui^tixg Interest — 
Eight of Assignee to CoNVEi'AxcE upon Pay- 
ment— Full Disclosure— DiscHAiiGE. 

1. A. failed in ousiness, owning the fee in 
part, and the term, under a lease, of the other 
parts, of certain buildings in which the business 
was conducted, with an established good will, 
and owning, absolutely, all the personal property 
contained in the buildings. He had confessed 
three judgments, — one to B., a creditor; another 
to C, his aunt, an alleged creditor; the other to 
D., a creditor. Under friendly executions upon 
the judgments of B. and C, the leasehold and oth- 
er personal property were levied on and sold for 
less than the amount of B.'s judgment. The 
purchaser at the sherifiE's sale was B., a person in 
A.'s employment, who bought in pursuance of a 
previous arrangement with B. For the aggre- 
gate of E.'s bids, B., under this arrangement, 
took E.'s bond, the amount of which was credit- 
ed on account of B.'s judgment. The under- 
standing was that the business should afterwards 
be carried on in the same buildings in the name 
of E., through the agency of A., to secure to 11. 
the payment of all that had been due to him, with 
interest, and subject thereto, for the benefit of 
A., or as he might direct. The business was con- 
ducted there accordingly, in the name of E., 
through the agency of A., to secure to B. the 
payment of all that had been due to him. with in- 
terest., and subject thereto, for the benefit of A., 
or as he might direct. The business was con- 
ducted there accordingly, in the name of E., for 
two years or more after A.'s failure, until the 
bond of E. to B. and the balance due on B.'s 
judgment were paid in full out of the avails of 
the business. B. then, at the request of A., 
transferred the leasehold and other personal prop- 
erty to C, who executed her bond to E., condi- 
tioned to indemnify him against outstanding lia- 
bilities incurred while the business had been con- 
ducted in his name. He continued in the service 
of A. in the same subordination as before. The 
consideration of the transfer to C, as expressed 
in it, was composed of the penalty of tliis bond of 
indemnity, and the amount of O.'s judgment 
against A. In the meantime, through the pro- 
curement of A., in order to carry into effect an 
understanding between him and D., a friendly ex- 
ecution upon B.'s judgment had been issued' and 
levied on A.'s fee in the other part of the prem- 
ises, and this part of them had been sold by the 
sheriff, and bought in by D., to whom it had' been 
conveyed by a duly acknowledged sheriff's deed. 
Thereupon D. had. in pursuance of the same 
friendly understanding with A., made a compli- 
cated arrangement lor the sale of this part of the 
premises to 0., executing a lease to give her a 

2 [Fiom 9 N. B. R. 227.] 

1 [Reprinted from 26 Leg. Int. 349, by permis- 
sion.] 
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present right of possession, and an agreement 
entitling her to receive a conveyance upon pay- 
ment of the price, by stipulated monthly instal- 
ments, designated as rent. The amount of these 
instalments covered that of D.'s former judg- 
ment. The purpose of this arrangement had 
been that the modified equitable interest thus 
vested nominally in C. should, for the secret bene- 
fit of A., be substituted for his former legal fee. 
0.. having thus the nominal equitable ownership 
of part, and the nominal legal ownership of the 
rest of the property, executed a power of attor- 
ney to A. to carry on the business in her name. 
He so carried it on, without interference by her, 
for several years, until her death, when the pow- 
er was renewed in like form by her administrator. 
Out of the avails of the business, A. made sundry 
payments in G.'s lifetime, in her name, to X>., on 
account of the monthly instalments; and, after 
her death, continued the business in the name 
of the administrator. C. died insolvent. Her 
former judgment against A. was not in the inven- 
tory, of her estate. Upon the settlement of it, 
he appeared, on liie contrary, to have been her 
creditor. The inventory included the leasehold 
and otiier personal property which had been trans- 
ferred to her by E, In the name of the admin- 
istrator, a sale of them was made a year after 
her death for the purpose of closing the accounts 
of her estate. A.'s nominal agency for the ad- 
ministrator then ceased. The purchaser did not 
take possession, but the price was accounted for 
by the administrator, as if received. After this, 
A. continued in the possession and control of tlie 
property and business. At a later period, more 
than ten years after his failure, having still re- 
tained the possession and control, he became a 
petitioner for adjudication and relief in bankrupt- 
cy, under the act of 2d March, 1867. In the 
schedules accompanying his petition, the former 
judgment of O. was returned as one of his debts. 
The buildings, etc., and business, were not men- 
tioned. This property, including the outstanding 
credits of the business and its good will, should 
have been available as assets of his estate in 
bankruptcy for the benefit of his creditors. 

2. As to the leasehold and other personal prop- 
erty sold to E. upder B.'s execution, if E. 
had acquired under it an absolute ownership, his 
transfer to 0. would have vested a like absolute 
o\A'nership in her, and the possession of A., as 
agent of such successive owners, would not have 
made the subjects of such possession liable to di- 
vestiture through A.'s bankruptcy. But the 
ownership of E. as purchaser imder the execution, 
not having been absolute, this immunity of the 
subjects of his purchase subsisted no longer than 
the continuance of such ownership as he acquir- 
ed. This was, in equitj' an ownership, defeasi- 
ble on the payment of B.'s former debt out of 
the avails of the business. There was thus a 
resulting interest in A., whose former ownership 
was revested in him so soon as B. was thus paid. 
E.'s transfer to 0, would, therefore, have been 
wholly inoperative without A.'s concurrence or 
participation, A. having in fact concurred and 
participated in it, the title of 0., though in form 
derived from E. as the purchaser under the for- 
mer execution, was, in effect, derived from a 
transfer voluntarily made by A. Therefore, as- 
suming the validity of the alleged debt of A. 
to C, on which her judgment was confessed, 
and the consequent sufficiency of the considera- 
tion of A.'s transfer to her, it was not such a 
transfer as. after B. had been fully paid, ex- 
cluded tlie application of the rule that a debt- 
or's retention of possession renders his transfer 
ineffectual against creditors. 

3. Quaere, whether the existence of the alleged 
consideration as between C «& A., should, with- 
out proof, be assumed as against the assignee in 
bankruptcy representing'the creditors. 

4. As to that part of the premises of which 
the legal fee was vested in D. under the pro- 
ceedings upon his execution, he was bound by 
his agreement with 0. to convey the same to her 
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upon payment of the stipulated amounts; and 
the beneficial interest of the bankrupt in the 
agreement thus made in her name was sufficient- 
ly established to entitle tlie assignee in bankrupt- 
cy to demand the conveyance upon making such 
payment, or to entitle him to compel a sale, and 
receive the surplus after such payment. 

5. Until a bankrupt has made full and suffi- 
cient disclosure, his creditors, or the assignees in 
bankruptcy, cannot be required to specify objec- 
tions to his discharge, or definitely abide by their 
objections, which may have been specified. 

This was a voluntary bankruptcy. The 
bankrupt [William W. Long] alleged that 
there was no assets. The principal objec- 
tion to his discharge was the non-disclosure 
of his alleged ownership of certain buildings 
in Philadelphia, known as "Long's Varie- 
ties," and their contents, including a mu- 
seum, with its pictures and curiosities, and 
a concert saloon and general restaurant, 
with its furniture, etc., and the fixtures and 
good will of the busi less carried on there. 
There was no dispute that in the early part 
of 1857, and previously, he owned this prop- 
erty. He had a leasehold of part, and the 
fee simple in the rest, and was absolute 
owner of all the contents of the buildings. 
He states in his examination that he is now 
carrying on the business conducted there, 
and that he has been engaged in one "way or 
another in the same establishment for more 
than twenty years. In all the period, be- 
ginning in 1857, during which, he says, that 
he has not been the owner, the property has 
been entirely in his control. He states his 
possession to have been that of a mere 
agent for the persons who, he says, became 
successively the owners during this period. 
In the early part of 1857 he was insolvent 
or in embarrassed circumstances. Three 
creditors to whom he had previously con- 
fessed judgments appear to have had friend- 
ly feelings for him. The judgment of one 
of them, Mr, Taskei', was §5,000, borrowed 
money; the judgment of another, Mr. 
Lang,2 was for a debt of 54,000; and the 
judgment of the other. Miss Walker, a sis- 
ter of the bankrupt's mother, was for $6,- 
282.57. There was no auestion that the 
debts to Mr. Tasker and Mr. Lang, respec- 
tively, had been contracted in good faith, 
and were wholly due. The bankrupt al- 
leged, in one of the schedules accompany- 
ing his petition, that the judgment of Miss 
Walker was foi- money lent by her. But 
this allegation had no support except his 
own statement. 

In the early part of 1857, when some of 
liis creditors were pressing their demands, 
Mr. Tasker was influenced, by a feeling of 
kindness, to bring about, under an execu- 
tion upon his judgment, a sheriff's sale of 
the leasehold, good will, and fixtures, and 
all the personal property, of the establish- 
ment known as "Long's Varieties." An ar- 



2 This gentleman's name has been sometimes 
■i\Titton in tlie papers of the case undistinguish- 
ably from tiie name of the bankrupt, Mr, Long. 
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rangement for this purpose was made by- 
Mr. Tasker ■with one Thomas Price, "wlio was 
then in tlie service of the bankrupt The 
arrangement was that the property should 
be bid in by Price, who was to pay no mon- 
ey, and had no means. Mr. Tasker, not de- 
siring his own name to appear in the busi- 
ness, procured a person named Edmunds to 
receive a transfer of the judgment, so that 
the execution might appear to be levied for 
his use. Mr. Edmunds had no interest what- 
ever in the proceeding, and figured in tlie 
business no longer than was necessary in 
order to give credit for Price's bids at the 
sheriff's sale. , 

The preliminary arrangements having 
been made, executions were issued on the 
judgment of Mr. Tasker, and on that of Miss 
Walker, and were both levied; the execu- 
tion of iliss Walker immediately after ilr. 
Tasker's, The sheriff sold under both exe- 
cutions. Price bid in all that had been lev- 
ied on, for an amount a little exceeding 
$4,000, which was credited on account of 
Tasker's judgment The sheriff on 20th 
Februai-y, 1857. executed a bill of sale to 
Price, who, for the amount which had been 
thus credited on this judgment gave his 
own bond to jMr, Tasker. Price took the 
nominal possession of the establishment. In 
his name, and professedly as his agent, the 
bankrapt carried on the business, which 
does not appear to have been interrupted. 
In the course of two years, more or less, Mr. 
Tasker was repaid the whole amount of his 
original debt; that is to say, the §4,000, or 
thereabouts, for which Price had given his 
bond, and the $1,000, more or less, which 
was the excess of the original debt above 
what Price had bid at the sheritc's sale. 
For several of the payments, amounting to- 
gether to the latter sum, receipts were pro- 
duced. As they are expressed, the pay- 
ments were made by Price. For the re- 
maining payments no vouchers were exhib- 
ited; nor did it appear by whom, or in 
whose name, these payments were made, 
but the inference from the whole evidence 
was irresistible that nothing was paid, un- 
der either head, from any other source than 
the avails of the business of the establish- 
ment After Mr. Tasker's debt had been 
thus paid, he never asserted ownership or 
interest of any kind in himself. 

The payments to Sir. Tasker, in addition 
to the current expenses, had caused a de- 
ficiency in the business conducted in the 
name of Price. The outstanding liabilities 
representing this deficiency were, as the 
bankrupt states, less than $3,000, but more 
than $2,000. The business itself, therefore, 
was profitable. On 22d April, 1859, Price 
executed a bill of sale to Miss Walker, the 
bankrupt's aunt, whose judgment against 
him for $0,282.(59 has been mentioned. She 
paid nothing; but on the same day executed 
her bond to him in the penalty of $3,000, 
conditioned to pay all outstanding debts of 



the business, and to indemnify him, etc. 
The consideration of his bill of sale to her, 
as expressed in it was $9,282.69, "being a 
judgment against William W. LfOng and a 
judgment bond"; that is to say, the judg- 
ment against him at her suit for $6,282.09, 
and her bond of indemnity to Price, of 
which the condition was $3,000. The trans- 
fer, was, on its face, an absolute one of all 
that he had acquired by the sheriff's sale. 
Price, on thus i*etiring from the nominal 
proprietorship, resumed or maintained his 
former position of a subordinate in the es- 
tablishment, on weekly wages. Becoming, 
in the course of time, intemperate, he was 
discharged from it. 

Soon after Miss Walker was substituted 
as the nominal proprietress, and an arrauge- 
ment Avas made and executed in her name, 
as to that portion of the property of which 
the bankrupt had owned the fee. This ar- 
i-angement was thus effected by Mr. Long, 
the bankrupt, with Mr. Lang, his creditor, 
who has been already named as the plain- 
tiff in a judgment for $4,000. This creditor 
deposes that he does not remember that he 
ever saw Miss Walker at all in reference to 
the matter. He states that he is no longer 
a creditor of Mr. Long, that the debt "was 
made over from Mr. Long to Miss Walker"; 
that Mr. Long "transferred it to her"; and 
adds: "I changed the indebtedness upon Mi*. 
Long's application. Accepted Miss Walker 
as my debtor instead of Mr. Long. Nothing 
was given me for the change. He was in 
trouble at the time, and would like to have it 
transferred to her." The records and pa- 
pers in evidence explain °this. The portion 
of the property which the banki-upt had 
owned in fee was levied on at the suit of 
Mr. Lang, and, in the due course of proceed- 
ing, sold, and bought in by Mr. Lang under 
his execution, and conveyed to him by a 
sheriff's deed regularly acknowledged. Aft- 
erwards, on 1st October, 1859, two papers, 
together constituting a single transaction, 
were executed between him ajid Miss Walk- 
er. They were, in form, a lease with an 
agreement for the sale of the property to 
her; but were, in effect, an equitable con- 
veyance to her in fee, with immediate pos- 
session, charged with the payment to him 
of $G,000, as purchase money, in the name 
of rent, by monthly instalments of $50, to 
be computed from 1st JanuaiT, ISGO. How 
much has been paid on account of the $0,000 
does not precisely appear. Receipts for 21 
of the instalments, amounting together to 
$1,050, have been produced. Mr. Lang, the 
creditor, deposes that he does not think that 
as much as the interest on $4,000, the orig- 
inal amount of his debt, has been paid. Of 
the leasehold part of the property bid in at 
the sale of 1857, the rent appears to have 
been from time to time receipted for by the 
landlord as paid by Price during his nom- 
inal ownership, and as paid afterwai*ds by 
Miss Walker. So the instalments of $50 of 
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purchase money of the other part of the 
property appeared to have been receipted 
for hy Mr. Lang as paid by Jliss Wallier. 
That all these payments of rent, and pay- 
ments on account of purchase money, were 
made out of the avails of the business of the 
establishment, appeared with no less cer- 
tainty than as to the payments to Mr. Task- 
er. That they could have been derived 
from no other source was confirmed by evi- 
dence tending to prove that Miss Walker 
was not possessed of independent means of 
her own. 

In the spring of 1S59 she executed a letter 
of attorney, autliorizing the bankrupt to car- 
ly on the business in her name. He con- 
tinued to do so until she died, in May, 1865. 
He afterwards continued to do so as agent of 
her administrator, until the final disposition 
of her estate in the following year. It then 
appeared that she had been for many years 
insolvent. Her a-editors received from her 
estate less than the fourth part of their 
debts. These debts had been assigned by 
the respective creditors to one Snyder, to 
whom the dividends were adjudged. There 
was a great arrear of interest upon the debts. 
One of her creditors, who, had thus trans- 
ferred their demands to Snyder, was the 
bankrupt himself. He had held her note 
for §92, and as the interest accrued was §32, 
he must have held it for five years and three- 
^uartei's. In the course of the proceedings 
before an auditor, whose report of tlxe final 
distribution of her estate was confirmed by 
the oi-phans' court, the bankrupt was exam- 
ined genei-ally as a witness upon any sub- 
jects which required explanation. It ap- 
peared that, besides his agency under the 
above-mentioned power as to the property in 
question, he had been her general agent, 
having tiie care and management of all her 
afCairs and businoss. Her estate, at her 
death, was represented, in the inventory, to 
consist f of the property in question, and noth- 
ing, or next to nothing, else. There was a 
public sale by the administi-ator in 18GG, a 
year after her death, when everything, as he 
alleged, was finally disposed of. The per- 
son returned as the principal purchaser is 
named Beck. He has not been examined, 
and of his actual relations to the property 
there is no proof, except that he never took 
possession of anything, and that the bank- 
nipt retained the possession, as he still does. 
In 1857, the banla*upt, in conversation with 
■some of his creditors, professed a purpose to 
discriminate favorably between them and 
other creditors. In some such conversations 
he said, after the sale by the sheriff, that 
he was not less the owner than he had been 
before. He also, before and after tlie sher- 
iff's sale, made statements which were, in 
'effect, that, so far as a certain class of his 
•creditors might afterwards be concerned, the 
•sale was a sham. 

The real estate, as to which the arrange- 
ment with Mr. Lang was made in the name 



of Miss Walker, has always been, and is 
now, assessed in the name of the bankrupt. 
The taxes for last year have not been paid. 
The bankrupt, in his examination, after stat- 
ing that the collector had presented his bill 
for them, says: "I told him I had nothing 
to do with tiie payment of those taxes. I 
told him that I would pay them when I 
knew that I had a right to pay them. I 
meant there was an agreement that this prop- 
erty should revert to my aunt.' This agree- 
ment has been broken, as you know. In the 
event of getting through the bankrupt court, 
and being able to make an agreement with 
Ml". Lang similar to that made with my 
aunt, I, of course, would pay them." 

The banki'upt states that in January, 1860, 
nearly all his accounts and papers were 
burned by a fire in his bedroom; that the 
books of his business, to the time of his em- 
barrassments in 1857, were then consumed; 
and that he had kept no books of account 
after that period. In the schedule annexed 
to his petition, he returned the judgment of 
Miss Walker for §6,282.69 as one of his debts, 
and other debts to tlie amount of about §19,- 
000 (principal), including a judgment of Mid- 
dleton & Bro. for §2.222.98. It was not 
among the specified objections to the bank- 
rupt's discharge that he had returned Miss 
Walker's judgment as a debt; but the retmn 
of the judgment of Middleton & Bro., as a 
debt, was a specified subject of objection. 
They had sued him in the year 1858, and ob- 
tained this judgment. In the autumn of that 
year, an execution at their suit was levied 
upon the same effects, which, in the previous 
year, had been bought in by Price. Under 
the shei'iff's interpleader act, upon a claim of 
property by Price, there was an issue in the 
lasual form. Under a prior levy upon the ex- 
ecution of Birney, another judgment creditor, 
there had been a similar claim of property, 
and a similar issue. This issue with Birney 
was afterwards tried, and there was a ver- 
dict for Price. There was no ti'ial of the 
issue under the levy, at the suit of Middle- 
ton & Bro. No execution appears to have 
been levied upon these effects at any time 
after the debt of Tasker had been fully dis- 
charged. There was no direct proof that aft- 
er its discharge Middleton & Bro. threatened 
another levy; but, before the death of Miss 
Walker, the bankrupt called on them, and 
asked one of their firm what he would take 
for the judgment, saying that "he 'had some- 
body who would buy it." He was accom- 
panied by a friend named Boone, who, after 
Miss Walker's death, became the administi'a- 
tor of her estate. Mr. Boone deposes that 
he bought the judgment of Middleton & Bro. 
from them in her lifetime for between §300 
and §500, and sold it to her, taking for it her 
papers to its full amount, for which he re- 
ceived, after her death, his pro rata dividend 
from her estate. 

The inventory of her estate contained nei- 
ther this judgment of Middleton & Bro. 
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against the bankrupt, nor the judgment for 
$6,282.69 against him at her own suit. This 
judgment, at her own suit, formed, as has 
been stated, part of the consideration ex- 
pressed in the bill of sale to her by Price 
in 1859, for his transfer to her of the personal 
property. This, if Price received the trans- 
fer for his own benefit, vested the judgment 
in him. If he received the transfer for the 
benefit of the bankrupt, the judgment was 
released or extinguished. That she did not 
consider him her debtor was apparent, be- 
cause she gave her note, as has already been 
stated, for a small debt to him which she 
contracted not long after. This judgment, 
therefore, cannot have been part of her es- 
tate, and unless Price held it in his own 
i*ight, which could not be pretended, was eq- 
uitably released or extinguished. 

The foregoing statement of the facts has 
been made from a phonographic note of the 
judge's review of them at the close of the 
hearing in court. The evidence of the pro- 
ceedings under the administration of Miss 
Walker's estate, and its distribution, etc., 
was adduced at this hearing. All the other 
proofs had been made before the register in 
the com'se of compulsory examinations of the 
banki-upt and others, under the twenty-sixth 
section of the act of March 2, 1867 [14 Stat. 
529], before his application for a discharge. 
He had not passed any examination at a pub- 
lic meeting of creditors. Upon his applica- 
tion for a dischai'ge, notice of the time and 
place of an intended public meeting, at which 
he was to pass his last examination befoi*e 
the register, was duly given. The register 
held the meeting, and the bankrupt attended, 
but he was not examined at it, nor did he 
then make any further disclosure of his own 
motion than had been made under the former 
compulsory examination. This fonner ex- 
amination contained no specific exposition of 
the causes of his insolvency, nor specific ac- 
count of losses, except in part incidentally 
to his answers under compulsory interroga- 
tion. There was not any oath, in substance 
or effect, that he had fully and truly dis- 
closed, when, how, to whom, and for what 
consideration his estate and effects, etc., had 
been disposed of, etc., except what had been 
parted with in the regular course of his busi- 
ness, or laid out in the ordinaiy expenses of 
living of himself and his family. 

The examination and other pi'oofs having 
been read; THE COURT suggested the fol- 
lowing questions for argument: (1) If the 
case could properly be decided on the dis- 
closures already made, and the other proofs 
adduced, and upon the objections to the dis- 
charge which have been specified, ought the 
discharge to be granted? (2) Has the bank- 
nipt made sufficient disclosure to enable the 
court to decide whether he has "in all things 
ccnformed to his duty" under the act of con- 
gress? (3) Until such sufficient disclosure, 
can his creditors, or the assignee, be required 
to specify objections to his discharge, or to 



abide by their objections already specified? 
(4) Ought the case be recommitted to the reg- 
ister? 

THE COURT expressed a desire to hear 
the counsel of the banki'upt upon the first, 
second, and third questions. 

Sir. Parsons, for bankrupt, contended, up- 
on the second and third questions, that as the 
bankrupt had undergone a rigorous examina- 
tion by creditors, under the twenty-sixth sec- 
tion of the act, and they had received an- 
swers to all their inquiries, no further dis- 
closure was necessary; that the assignee and 
creditors ought therefore to abide by the ob- 
jections which had been specified; and that 
some of these objections were unsupported 
by evidence, and the others unfounded in 
law. Upon the first and principal question, 
Mr. Parsons said that as to the bankrupt's 
alleged interest in the real estate bought in 
by Mr. Lang at the sale under his execution, 
whatever might have been the effect of the 
papers afterwards executed between Mi*. 
Lang and Miss Walker, and w^hether she bad 
or had not the beneficial ownership, charged 
with what may remain due to Mr. Lang, tliis 
beneficial intei-est, if any, was not the bank- 
rupt's, but was Miss Walker's, and, upon her 
death intestate, was vested, by descent, in 
pei"Sous of whom the bankrupt, as her neph- 
ew, could not be one, because his mother is 
living. As to the leasehold and other pei*- 
sonal property, Mr. Parsons said that, under 
the transfer from Price to Miss Walker, she, 
in her lifetime, and her administrator since 
her death, and subsequently the purchaser 
from her adminisn-ator, had the same right 
and interest which Price' had acquired as 
purchaser at the sale under the execution at 
the suit of Tasker; that, after a fair public 
divestiture of a debtor's property by a sher- 
iff's sale under an execution, the retention 
of possession by the former debtor, as agent 
of the purchaser, and of any number of suc- 
cessive owners deriving title from and un- 
der him, could not be regarded as fraudulent 
against ei'editors, nor could it render the 
property liable to execution; and that, if not 
liable to execution, it had not passed under 
the assignment in bankruptc3\ 

The following opinion of the court is writ- 
ten out in part from the phonogi-apher's re- 
port, and in part from notes by the judge. 
What he said upon the fii'st point is reported 
without omission or abridgement, 

CADWALADER, District Judge. Wheth- 
er an assignee in bankruptcy can establish, 
against others, the facts which the bank- 
rupt states on his examination, cannot be 
determined at a hearing like the present, 
upon objections to his discharge. As against 
himself, the truth of what he relates, where 
he has the means of know^ledge, must be 
assumed. Its truth, where favorable to him- 
self, should also be assumed, unless incred- 
ible or contradicted by proofs. Upon the; 
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facts admittecl and those proved,' I see no 
reason to doulit that the property in ques- 
tion is vested in the assignee in bankruptcy. 
It is true that Mr* Tasker and Mr. Lang had 
power to do as they pleased with what they 
respectively bought in under their execu- 
tions. Mr. Tasker had such power wheth- 
er he bought in his own name or in that 
of Price. After the sale by the sheriff 
under Tasker's execution, the continuance 
of the former debtor in possession, as an 
agent of the purchaser, did not make the 
property liable to execution at the suit of 
other creditors. Unless it was thus liable 
to execution immediately before the com- 
mencement of the proceeumgs in bankrupt- 
cy, it has not passed under them to the 
assignee. In these respects, the law is 
correctly stated in the argument of the 
counsel for the bankrupt. 

The proceedings under Tasker's execution 
were therefore effectual for their intended 
purpose. But what was this purpose? JJid 
it take efiCect, and, if so, how? Had the 
bankrupt, for the eleven succeeding years, 
the possession and control of the property, 
simply as agent of the successive persons 
in whose names he has professedly acted 
as agent? Were they in succession abso- 
lute owners, both nominally and beneficial- 
ly? Or had he, on the conti'ary, an imme- 
diate, or a resulting beneficial interest of 

. his own? If the purpose had been to make 
an immediate absolute gift to him, the prop- 
erty would, under the present proceedings, 
be vested in the assignee in bankruptcy. 
This would have been their effect if an ab- 
solute bill of sale had been made by the 
sheriff to Mr. Tasker, and by Mr. Tasker 
to the bankrupt. It would not less have 
been their effect if the bill of sale to Price 
had been secretly for the absolute benefit 
of the bankrupt. There cannot, however, 
be a reasonable supposition that an imme- 
diate absolute beneficial interest was vested 
in the bankrupt in 1857. I say this, because 
ilr. Tasker. was then, as yet, unpaid. The 
issue under ' the sheriff's interpleader act 
was doubtless rightly determined against 
the opposing execution creditor, because, 
when this creditor's levy was made, 'Mr. 

^ Tasker was still unpaid. But it hy no 
means follows that, on the other hand, an 
absolute divestiture of the bankrupt's pro- 
prietorship was intended. If he had a re- 
sulting beneficial interest, or an interest 
which was at first conditional or qualified, 
and if the condition was afterwards fulfill- 
ed, or the qualification removed, the proper- 
ty beoanje beneficially his own, and is now 
vested in the assignee in bankruptcy. Here 
the question is whether the arrangement 
with Mr. Tasker was not such that the 
bauki-upt retained a debtor's privilege of 
redemption, with an ultimate beneficial in- 
terest in himself. If such was the arrange- 
ment, he became again the absolute bene- 
ficial owner so soon as Mr. Tasker was paid 
15FED.0AS.— 52 



in fulL3 The evidence, I think, shows clear- 
ly that this was the case. 

Before considering the proofs imder this 
head, some remarks will be made upon the 
fact that a bond was taken by Mr. Tasker 
from Price for the amount bid at the sher- 
iff's sale- This fact distinguishes the case 
from cases otherwise of the same kind, in 
which a defendant's property is bid in by 
an execution creditor who has no such new 
debtor for the amount of the price. In such 
eases there may be an honorary understand- 
ing between the former creditor and the 
former debtor that the latter may, notwitn- 
standing the extinction of his legal owner- 
ship, redeem his former property by the 
payment of his former debt, or of so much 
of it as was bid at the sale. When such an 
understanding has been executed by pa3^- 
ment and acceptance, the propeiiy wUl re- 
vest in the former owner, although the un- 
derstanding was at first without considera- 
tion, and not binding. Moreover, where the 
performance or execution has been partial 
only, by payment and acceptance of a part 
of the former debt, the understanding, 
though at first only honorary, may, upon 
such acceptance, become binding. But im- 
til such execution, or partial execution, the 
former debtor's redemption of his former 
property depends, in ordinary cases, upon 
the mere benevolence of his former creditor. 
Though a privilege of redemption may have 
been accorded by word of mouth, or by 
writing unsealed, the concession is without 
consideration, and, like other gratuitous en- 
gagements, not binding while unexecuted. 
In the present case, the arrangement made 
with Mr. Tasker has been wholly executed, 
so far as he was concerned. The ultimate 
result, therefore, might here be the same as 
if no bond had been taken by him from 
Price. But the taking of the bond made a 
material difference in the primary relations 
of the parties. It was a sufficient considera- 
tion to bind irrevocably Mr. Tasker from the 
first to carry into effect any an-angement 
under which the bond may have been re- 



3 This propositionj resting, as it does, upon 
the simple foundation of common sense and 
common honesty, does not rerjuire the support of 
authority. But in Schott v, Clianeellor, 8 Har- 
ris [20 Pa. St.] 199, Black, G. X, said: "If 
personal property is purchased at a sheriff's sale, 
and left with ttte defendant in the execution, 
and it appears that the defendant himself fur- 
nished the money which paid for it, who can 
doubt that it might be taken again on another 
execution against the same person? If the mon- 
ey was not furnished at the time, but paid aft- 
erwards, the case would be equally clear, as 
showing either that the pretended purchaser was 
a mere agent of the defendant, or else that a 
contract existed between them by which the title 
was to revert to the original owner when he re- 
funded the price. Where the plaintiff in the 
execution is the purchaser at the sale, and he 
gives no credit for the proceeds, and afterwards 
receives full satisfaction of his debt in another 
v:ay, there is still stronger reason for believing 
that the business was a sham from beginning to 
I end." 
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ceired by him. However worthless may 
have been the personal security of Price in 
the money market, and it eeitainly was, 
in this respect, of no value, the considera- 
tion was nevertheless legally sufficient, 
whatever the arrangement may have been. 
This may simplify the ease hereafter, when 
the effect, as to other creditors, of some of 
the subsequent occurrences will be consid- 
ered. It will then be borne in mind that in 
the present case the privilege of redemption 
was not a mere honorary concession by the 
former creditor, but was a vested right of 
the former debtor, and not liable to deroga- 
tion at the former creditor's option. Anoth- 
er more important effect of his taking this 
bond will also be mentioned hereafter. 

In the meantime, the relations of the par- 
ties at the date of the bill of sale by the 
sheriff to Price may be defined very simply. 
Price was a trustee, first, for the security 
of Mr. Tasker, and, next; for the benefit of 
the bankrupt. The security to Mr, Tasker 
was for Price's bond of about $4,000, and 
for the balance of about $1,000 of the for- 
mer judgment. The bankrupt's declarations, 
made in 1857, to certain of his creditors, are 
evidence against him that an absolute di- 
vestiture of his ownership, through the sher- 
iff's sale of that year, was not intended. I 
am always very reluctant to attribute im- 
portance to what a man has said, or is sup- 
posed to have said, in private conversations. 
It is evidence which must be regarded often 
with suspicion, and almost always with cau- 
tion. But evidence of this kind, when it is 
coincident, as here it is, with all the cir- 
cumstances of a case which are in proof, 
cannot be altogether discarded. A remarka- 
ble coincidence may also be discovered in 
the bankrupt's own account of what, while 
the present proceedings in bankruptcy were 
pending, he said to a collector of taxes. 

There is other evidence which is of a 
decisive character, that Mr. Tasker never 
acquired for himself, nor ever enabled Price 
to acquire, an absolute ownership, and that 
the sheriff's bill of sale to Price was a mere 
security. As to Mr. Tasker, he has never, 
since the debt was, many years ago, repaid, 
asserted any pretence of ownership or in- 
terest of any kind. But it may not be amiss 
to consider more particularly his relations 
to the property, and afterwards those of 
Price, If neither of them had an absolute 
interest, there must have been an ulterior 
beneficial interest in the bankrupt. If Mr. 
Tasker was to have been the absolute own- 
er, he would not have been the creditor of 
anybody for the amount bid at the sheriff's 
sale; and, in that case, could not have 
taken, as he did take, the bond of Price for 
this amount. Here the act of Mr. Tasker, 
iu taking this bond, is most important, if 
not conclusive. He took it, says the bank- 
rupt, the same as mine. He cannot have 
relied upon the personal responsibility of 
Price, who was a person of no responsibility 



whatever. !Mr. Tasker must have consid- 
ered liimself secured on the property of 
which the nominal ownership was in Price, 
and, to the extent of such security, inter- 
ested in the business conducted in Price's 
name, by the bankrupt. The question, what 
was the extent of this beneficial interest 
of Mr. Tasker, is answered by his own acts, 
and those of the bankrupt, and of Price, 
and by the examinations of eveiy one of 
these three persons under the present pro- 
ceedings. The only purpose of the security 
was repayment of the debt. Therefore, 
when it was repaid out of the proceeds of 
the business, Mr. Tasker's interest wholly 
ceased. 

Let us next consider more particularly the 
relations of Price. Had he any such pres- 
ent or ulterior beneficial interest as pre- 
vented the revesting of the bankrupt's own- 
ership when Tasker's beneficial interest 
ceased? Had Price any independent inter- 
est whatever of his own? I think not. 
The question is not whether he might have 
had such an interest if matters had been so 
arranged with Jlr, Tasker, but whether they 
were in fact so arranged. Moreover, it is 
altogether unimportant whether Price had 
a right to retain the legal title as a security 
till he should be indemnified against out- 
standing liabilities incurred by him in the 
course of the business. On his transfer to 
Miss Walker, in 1859, he received her bond 
conditioned for his indemnification in this 
respect. There is no reason to believe tliat 
the condition of this bond was ever broken. 
Nor is this a material inquiry. His pre- 
vious right of retaining the legal title until 
thus indemnified was, in equity, not a pro- 
prietary interest, but, at most, a mere lieu, 
or a right analogous to a lien. 

Price, in truth, was, from first to last, a 
mere underling. If he wore, for a season 
or two, his employer's outer garments, he 
was dressed in them to play a part under his 
employer's orders; and, when it had been 
played out, was disrobed, and put back to 
his subordinate relation. Afterwards for 
bad habits or misbehaviour, he was turned 
out of doors by the same employer. This 
dismissal of Price fi'om the establishment oc- 
curred some time after his bill of sale of 
1859 to Miss Walker. At the date of that 
bill of sale there was of record a judgment 
for §6,282.69 at her suit against the bank- 
rupt. The bill of sale states that this judg- 
ment was received by Price from her as a 
part of the consideration for his transfer to 
her. The instniment was thus in effect a 
transfer of this judgment by her. to Price. 
Miss Walker's relation of creditor on the 
judgment was therefore ended. This ex- 
plains the fact that she gave to the banki-upt 
her note for a debt of $92, afterwards con- 
tracted, and also explains the omission of 
the judgment for $6,282.69 from the inven- 
tory of her estate. Now, her transfer of this 
judgment to Price must have operated in 
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one or the other of two ways. It either sub- 
stituted Price for her, making him the equi- 
table plaintiff in the judgment, or else oper- 
Jited as an equitable release or extinguish- 
ment of the judgment If Price had the 
beneficial ownership of what was thus ex- 
■changed for the judgment, there must have 
been such a mutuality of consideration as 
to malre him the equitable judgment credit- 
or. If, on the contrary, the beneficial own- 
•ership of the property which Price trans- 
ferred to Miss Walker was in the bankrupt, 
the efEeet of the instrument was to vest the 
judgment in the bankrupt himself, and thus 
release or extinguish it. Of these two alter- 
natives, the latter must be the ti-uth, be- 
•cause, both Price and the bankrupt, in their 
examinations, depose that Price received no 
^consideration except the bond of indemnity 
against outstanding liabilities. There is not 
the slightest probabiUty that Price, if he 
had really been the bankrupt's creditor on 
A judgment for §6,282.69 would have suffered 
himself to be turned summarily out of the 
establishment, and never afterwards have 
^^serted any adversary right as a creditor. 
The improbability is increased when we 
<:onsider the terms and mode of the settle- 
ment with Messrs. Middleton, judgment 
■creditors, to an amount comparatively small. 

The conclusion is that Price, though once 
the nominal proprietor, never was a benefi- 
■oial proprietor, in his own jight, of what he 
transferred to Miss Walker. If so, Price 
-could not, without the bankrupt's partici- 
pation, transfer any beneficial interest to 
her. But the transfer may be considered 
as having been made with the bankrupt's 
participation; her letter of attorney to the 
bankrupt, and his acceptance of it, gave to 
Price's transfer to her the same effect as if 
she had received the transfer directly from 
the bankrupt. Here the question arises, what 
was the title thus acquired by her? It was 
undoubtedly a valid one, as between her and 
the bankrupt himself. But the question is, 
was it a valid title as against creditors 
■proceeding adversarily. Whatever adverse 
rights of creditors might, before the pro- 
•ceedings in bankruptcy, have been enforce- 
4ible under executions, are now concentrated 
in the assignee in bankruptcy. As between 
him and any party deriving title under Miss 
Walker, there are two objections to her 
title, either of them fatal to it. It will be re- 
membered that I am at present considering, 
■not her title under Mr. Lang to the real es- 
tate, but only her title to the leasehold and 
other personal property. 

One objection is that no sufficient consid- 
^mtion passed from her to support the 
ti-ansfer to her as against creditors proceed- 
ing adversarily. It is not pretended that 
anything beyond the consideration express- 
ed in the transfer made by Price passed 
from her. It fully appears that she invest- 
ed no capital of her own in the business, 
and, indeed, that she had none to invest. 
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The twofold consideration expressed was 
the judgment against the bankrupt and the 
bond of indemnity. That they constituted a 
valid consideration, as between the bank- 
rupt and herself, is not a sufficient answer 
to the objection. Though the judgment 
were upon a voluntaiy bond, and no lia- 
bility but a contingent one was ever in- 
curred on the bond of indemnity, either of 
them was a sufficient consideration as be- 
tween the parties. But very different is the 
definition of a consideration which suffices 
to sustain a debtor's transfer as against his 
creditors. As to the bond of indemnity, it 
was, in form, the assumption of a mere con- 
tingent liability. Independently of the form 
of the instrument, its manifest purpose was 
merely to insure payment of the debts of 
the establishment out of the future avails of 
its business. Then, as to the judgment, it 
is a rule of equity that, where an alleged 
purchaser asserts a right adverse to that of 
creditors, the burden of proof is on him to 
show that the consideration was for actual 
value. Recitals that it was for value in 
deeds, or other writings under which he 
claims, are not alone sufficient for the pur- 
pose. See 1 Atk. 62, and [Boone v. Chiles] 
10 Pet. [35 U. S.] 211, 212. If this were not 
the rule, the consanguinity of the parties to 
this judgment, and the proofs tending to 
show that the aunt was not possessed of 
means of her own, conduce to the conclu- 
sion that the bond on which the judgment 
was confessed was not for a full and valu- 
able consideration. At all events, it must 
be presumed to have been a voltmtary bond, 
unless the contrary were very clearly prov- 
ed. But in the present case, if a sufficient 
consideration were proved, the second objec- 
tion would prove fatal. The objection is 
the continuance of the bankrupt in posses- 
sion after the revesting in him of his former 
beneficial ownership through the discharge 
of Tasker's demands against himself and 
against Price. The publicity attributed to 
an involuntary ti-ansfer of personal proper- 
ty, under an execution faMy levied, pre- 
vents the application of the general rule that 
continuance of possession by a debtor, after 
a transfer of his property, is a badge of such 
fraud as renders the transfer voidable by 
his creditors, though it was a transfer for 
valuable consideration. The present case 
was within the exception, so long as any 
part of Tasker's demands were unpaid, but 
ceased to be within it so soon as they were 
fully discharged. Upon their discharge the 
general rule became applicable. It is unim- 
portant whether they were finally dischar- 
ged before the time of the transfer to Miss 
Walker. Price was to have retained the 
nominal ownership for the security of Task- 
er until their final discharge, and, as I un- 
derstand the evidence, did not make the 
transfer to her until they were paid. They 
must, at all events, have been finally dis- 
charged very soon after it, if not before. 



LONG (Case No. 8,477) 



[15 Fed. Cas. page 820J 



But if, when tlie transfer -was made, a bal- 
ance "were still due Tasker, tlie effect was 
tlie same whenever afterwards the final dis- 
charge occurred. 

If, after this had occurred, inquiry were 
made as to the true character of the pos- 
session, and a true answer were given, the 
inquirer must have learned that possession 
under the sheriff's sale of 1857 had ceased, 
and that the possession retained was under 
anorther title derived through a transfer 
which was neither public nor involuntary. 
The possession of the former owner, though 
he was constituted the agent of his aunt, 
who had received the transfer, was therefore 
a badge of fraud. Her title was void as 
against creditors, and under St. 5 Eliz., as 
expounded in Twyne's Case [3 Coke, 80], 
and many decisions in Pennsylvania, was 
thus void on the ground of constructive 
fraud, though no actual fraud were imputa- 
ble, and though a valuable consideration had 
passed from her. 

I have thus far said nothing as to Beck, 
the alleged purchaser from her administra- 
tor of most of the personal effects. This 
alleged purchaser has not been examined, 
nor has Snyder, who had, probably through 
the bankrupt, obtained assignments of the 
debts of her creditors, and to whom the divi- 
dends of her estate were awarded. "We do 
not know whether money was actually paid 
by Beck, or actually received by Snyder. It 
is probable that no money passed, and that 
there was a mere exchange of receipts; but 
this, however it may have been, is unimpor- 
tant. "We know that the sale effected no 
change of actual possession or of apparent 
control. The control and possession have 
continued in the bankrupt as before. 

juastly, as to the real estate which was the 
subject of the arrangement made by the 
bankrupt, in Miss Walker's name, with Mv. 
Lang, who, under this arrangement, bought 
in this part of the property at the sale by 
the sheriff under his execution, it is quite 
certain that the moneys afterwards from 
time to time paid, in Miss Walker's name, to 
him on account of the agreement to pur- 
chase, were derived exclusively from re- 
ceipts of the business of the bankrupt car- 
ried on as above in her name. His exam- 
ination shows that he supposed the right of 
completing this purchase to have been for- 
feited by default in the payment of the 
monthly instalments of the price agreed up- 
on, which were, in the writings, designated 
as "rent." This notion, that a forfeiture 
had resulted from such default, was a veiy 
natural mistake of a person ignorant of the 
principles and rules of equitable jurispru- 
dence. The consequence of the mistake has, 
however, been a disclosure which would re- 
move all doubt, if there had otherwise been 
any, that the interest under the agreement 
of purchase, though nominally his aunt's, 
was controlled by him, and beneficially his 
own, and that the right of redemption which 



he supposed forfeited was in himself. Let 
us now recur to this disclosure. The taxes 
were always assessed on this propex'ty in liis 
name, and had been previously' paid by him. 
Payment of those of the year before his 
bankmptcy having been demanded, we have 
his own statement of his answer to the de- 
mand, with his own explanation. He says: 
"There was an agreement that this property 
should revert to my aunt. This agreement 
had been broken, as you know. In the event 
of getting through the bankrupt court, and 
being able to make an agreement with Mr. 
Lang similar to that made with my avmt, I, 
of course, would pay them." *I need not re- 
peat that it was a mistake thus to suppose 
a new agreement with Mr. Lang necessary. 
I have already remarked that, on the con- 
trarj', the right of redemption, or of com- 
pleting the purchase from him, which the 
bankrupt, through mistake, supposed to have 
been forfeited, still existed. The bankrupt's 
own statements, when this mistake of law is 
corrected, show that, in fact, as this right 
existed, the control of it was in himself. 
He cannot then have had such control of it 
as agent of his aunt, because her death in 
May, 1865, had revoked his previous nominal 
agencj' for her; nor had he the control as an 
agent of her administrator. The nominal 
agency for the administrator had ceased in 
May, 186G. The control of the right was 
thus in the bankrupt for the benefit of no 
other pereon than himself; in other words, 
it was his own. He continued thus to have 
it until the commencement of the proceed- 
ings in bankmptcy. If so, the equitable 
ownership subject to the payment of the bal-; 
ance due on account of the purchase money, ' 
and the right of completing the , purchase, 
must be now vested in the assignee in bank- 
ruptcy, who, upon payment of such balance 
to Mr. Lang, with interest, may require a 
conveyance by that gentleman. 

There is nothing to warrant a belief that 
any independent capital of the aunt was 
ever invested in the business conducted in 
her name by the bankrupt. The accounts 
of the administration of her estate show 
that for the year ending in May, 18G0, after 
many deductions, including a so-called sal- 
ary of himself, there was a profit, small, it 
is true, but still a profit, of the business of 
the establishment in Third street. There- is 
evidence that the previous business, while 
carried on there in her name, had been profit- 
able, except so far as embarrassments may 
have been incuiTed in it through the pay- 
ments to Mr. Tasker, and afterwards to Mr. 
Lang, and possibly others, occasioned by 
pressure of the bankrupt's former creditors. 
We have seen that such a pressure by 
Messrs. Middleton may have either absorbed 
a part of the accruing profits, or Involved 
her in a responsibility which the profits did 
not suffice to meet. 

There can be no fair suggestion of sup- 
posed equities in favor of her estate against 
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the interests of the general body of the bank- 
rupt's creditors, or fair suggestion of consid- 
erations of supposed hardship to her credit- 
ors. The hardship seems to he rather on 
the other side. If she chose to suffer herself 
to he involved in debts incurred in carrying 
on his business in order to cover it against 
his former creditors, those former creditors 
ought not, for this reason, to be postponed in 
the distribution of his funds to other credit- 
ors whose debts may have been afterwards 
contracted in her name. To what extent, if 
to any, her liabilities to the creditors to 
whom she died indebted were thus contract- 
ed, is, upon the proofs before us, altogether, 
conjectural. On the distribution by the or- 
phans' court of the estate called hers, these 
creditors have, since her death, received near- 
ly $2,000 from proceeds of personal property 
of the establishment, in which, as I have 
said, no capital of her own appears to have 
been hivested, and which, in truth, was not 
hers, but the bankrupt's. Upon a distribu- 
tion of the same fund by this court in bank- 
ruptcy, the same creditors would not thus 
have received the whole of it. The most fa- 
vorable view for them would have been to 
consider their demands against her as equi- 
table debts of the bankrupt. Such of these 
debts as might appear to have been truly 
contracted in the course of the business con- 
ducted by him in her name, for his own ben- 
efit, would perhaps have been so considered, 
and, if so, would have been entitled to a divi- 
dend; but in such a dividend his other cred- 
itors would participate, equally- So far as 
the parties to whom distribution was award- 
ed by the orphans' court may have been dis- 
tinctively her own creditors, they would have 
been excluded by this court from even a divi- 
dend. All such considerations of hardship, 
or of supposed equities and counter equities, 
are, however, out of place. They could not 
be entertained without a perversion of those 
principles of the law of debtor and creditor 
of which the application has been shown. 
The assignee does not appear to have as yet 
taken possession of the property, though it 
is not easy to surmise by whom, or for 
whom, possession, if demanded, could have 
been withheld from him. It certainly could 
not have been withheld by the bankrupt for 
himself, or for Price, or for the representa- 
tives of his aunt, nor does the assignee, 
though he seems to consider the possession 
withheld from him, appear to have instituted 
proceedings in equity, or at law, to recover 
it. Of this apparent remissness there may 
possibly be some explanation in the want of 
funds, and the unwillingness of parties in- 
terested to supply them. If so, whether the 
explanation suffices to excuse the assignee 
or not, the danger incurred by the bankrupt 
is increased, because the twenty-ninth sec- 
tion of the act of congress prohibits his dis- 
charge if he has been guilty of any fraud or 
negligence in the delivery to the assignee of 



property which ought to be available for the 
benefit of the creditors. 

Heretofore the attitude of this bankrupt 
has, to all appearance, been that of hostility 
to his acknowledged creditors,— a hostility al- 
ways unbecoming a debtor, but most espe- 
cially unbecoming where, in asking a dis- 
charge, he alleges that he has absolutely I'o 
assets. Perhaps, however, this may not have 
been his true attitude. The appearance of it 
may possibly have been unavoidable from the 
course of the proceedings. It is to be hoped 
that he will, without further delay, promote 
the D'ust interests of his creditors by placing 
the assignee in possession, and facilitating 
a profitable disposal by him of the property, 
including the good will, etc., of the business, 
and by accounting to him fairly for any mon- 
ey, etc., on hand, and credits "outstanding at 
the commencement of the proceedings, and 
for all subsequent profits. If he shall do 
so, the question to be decided, in a future 
stage of the proceedings, may be -whether 
all claim to a discharge has, for the causes 
of objection heretofore specified, been al- 
ready forfeited so absolutely that a discharge 
cannot hereafter be granted. 

As at present advised, if I were finally to 
decide the case upon the present evidence, I 
would refuse a discharge; but whether it is 
too late for him to retrieve himself by adopt- 
ing the course which I have indicated is a 
point which may, perhaps, be reserved. I 
think that the proceedings have not reached 
the stage in which his creditors can be re- 
quired to abide by the objections to his dis- 
charge which have been specified. The rea- 
son is that there had not been a sufficient 
examination or disclosure before the time ap- 
pointed for a hearing in court upon his ap- 
• plication for a discharge. Unless the coun- 
sel of the creditors desire to be heard on the 
fourth point, the ease will be recommitted. 

Neither the assignee nor any creditor urging 
an immediate final decision, this point ^vas not 
argued; and the case was recommitted to the 
register. 

Case No. 8,478. 

In re LONG. 

[9 N. T. Leg. Obs. 73; 3 Am. Law J. (U. S.) 
294; 8 Leg. Int. 10.] 

District Court, S. D. New York. Jan. 8, 1851. 

Fugitive Slave Latv — Coxstitdtionalitt. 

1. The act of 16th September. 1850 [9 Stat. 
462], is constitutional,* valid, and binding. 

2. Examination of evidence as to identity of 
fugitive. 

In the matter of Henry Long, claimed as a 
fugitive from service. 

J. L. White and John Jay, for Long. 
Geo. Wood, N. M. Western, and the United 
States District Attorney, for claimant. 

JUDSON, District Judge. This proceeding 
lias been brought into court in pursuance of 
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the act of congress of Febniary 12, 1793 [1 
Stat. 302], and an amendment of Sept. 16, 
1850 [9 Stat 4G2], J. S. Smith, tlie claimant, 
is a resident of Virginia, and claims the res- 
toration of Henry as a fugitive from his sei-v- 
ice. To reclaim to that service he has, xmder 
a valid power of attorney, caused the arrest 
of Henry by his authorized agent and attor- 
ney. An affidavit having been filed in court, 
a -warrant issued, and the arrest made, Henry 
is now in custody of the marshal of this dis- 
trict, awaiting the determination of this mat- 
ter. No questions have been raised in re- 
gard to the form or validity of the papers in 
the case. The claimant has produced his evi- 
dence in support of that claim; and the al- 
leged fugitive, by his counsel, has produced 
such evidence as the counsel deemed proper, 
all of which has been heard and considered. 
Counsel, learned in the law, have discussed 
with great ability the questions involved in 
the case. And now it devolves on the court 
to decide these questions according to law and 
evidence. However important a cause may 
be to the public or an individual, no other 
i-ule can ever be adopted in the administra- 
tion of justice. If evidence is to be weighed 
that must be done in even scales. If the law 
is to be interpreted, there must be no de- 
parture from the long established rules be- 
longing to the code of the civilized world. 

Before stating the question now to be de- 
termined, it may be proper to remai'k that, in 
the argument of the case, the learned counsel 
for the defence, who last addressed the court, 
did, with great frankness and candor, admit 
that the law of congress of Sept. 16, 1850, 
by virtue of which this case is now proceeding 
In the ch'cuit court of the United States, is 
In no manner inconsistent with the provisions 
Df the constitution. Or in other words, so 
far as this court and this cause are concern- 
ed, this law is constitutional, valid and bind- 
ing. To this admission it may well be add- 
ed that every judge of every court in the 
United States, having taken upon himself 
the oath to support the constitution, can 
by no possibility fail in the performance of 
that duty whenever a case falling within 
the law, supported by competent proof, is 
brought before him. To do otherwise would 
be a violation of known duty and a pros- 
tration of all laws, never to be required of 
any judge by a single individual of that 
community in which he may be called to act. 
These considerations and this admission su- 
persede all necessity of discussing either the 
constitutionality of the law or its power over 
this courL 

What remains then to be done in the pres- 
ent case? It is simply to inquire: 1st. Does 
Henry Long by the laws of Virginia owe 
service and labor to John T. Smith, the claim- 
ant? And, 2d, is Heniy Long a fugitive from 
that service within the meaning and intent 
of the second section of the 4th article of the 
constitution of the United States, and with- 
in the meaning of the act of congress above 



mentioned. These questions of fact compre- 
hend all that the court has to determine. The 
case is therefore brought down to a very nar- 
row point; the common sense constmction 
and weight of evidence may be alluded to as 
furnishing a guide for the mind. The means 
of knowledge, the integrity and standing of 
witnesses, the probability of the story relat- 
ed, the liability to mistake as to time, facts 
or circumstances connected with the, case, 
these ai'e all to be taken into the account in 
giving effect to the tenninating of the case. 
To return to the first question, does the per- 
son arrested, according to the laws of Virginia, 
owe service and labor to the claimant? By 
the laws of Virginia slavery is tolerated. The 
constitution of the United States yields its 
sanction to that law, and since the organiza- 
tion of the government, the supreme court 
of the United States, in its numerous deci- 
sions, have upheld the right; therefore, no 
subordinate tribunals can now call it in ques- 
tion. In point of fact, then, how stands the 
case and the proof in regard to the person 
claimed? Dr. Wade, a citizen of Virginia, 
an intelligent witness, speaks of his own 
knowledge to this court, beai-ing testimony 
that Henry was born in his own immediate 
neighborhood, in the town of Christianburgh, 
Virginia; that his mother was a slave, owned 
by ilr. Andei-son; that they were brought up 
together as boys and men; that he has always 
known him, and seen him in service as a 
slave; that this claimant married the daughter 
of Mr. Anderson; that after the death of Mr. 
Anderson, the mother and son passed into the 
hands of this claimant; and this witness adds, 
that he has now met Henry In New York, 
and in conversation with him, and in seeing 
him here in court, he knows him to be the 
same person, and positively swears to his 
identity as he would to his own brother. Dr. 
Wm. Parker, another citizen of Virginia, tes- 
tifies that heretofore he has been in the habit 
of visiting John T. Smith, his brother-in-law, 
in Russell county, Virginia, and saw there 
in service as a slave the person here arrest- 
ed; that at the instance and request of Smith, 
and as his agent, this witness had the letting 
of Henry in Kichmond, Va., to the house of 
Haskins & Libby, as the slave of this claim- 
ant, and collected the wages, transmitting 
the same to his brother-in-law. Smith; that 
while so in service in Richmond, Henry was 
sick, more than once; and that he was his 
physician, attending him while sick, and sat 
up with him through the night; that at the re- 
quest of Henry, he wrote to Henry's wife and 
master in Russell county. Two witnesses, 
masters of vessels sailing between the ports 
of New York and Richmond, have also testi- 
fied that they have frequently seen this man 
at work in the store of Haskins & Libby dur- 
ing the time stated by Dr. Parker; that since 
that time they have seen him in this city, 
and seeing him here in comt, identify him as 
the same individual. 
The second question is, has Heni-y Long es- 
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caped from the service of Jonn T. Smith? Dr. 
Pai-ker testified that in Dec, 1848, Henry left 
Richmond; that he advertised liim; that with 
diligent inquiry he could not he found there; 
and that since that time he has been found 
in New York. On the part of the claimant, it 
is insisted that this evidence should be deem- 
ed satisfactory proof, competent in law. On 
the other hand, the counsel for defence have 
introduced four witnesses, who testify that 
they saw H6nry in the city of New York in 
November and December, 1847, January 24, 
1848, and from that time down to the pres- 
ent It is claimed on the part of the de- 
fence, that the alleged fugitive was not in 
Richmond at the time sworn to by Dr. Par- 
ker and the two ship masters. There is no 
neeessaiy contradiction between the witnesses 
thus introduced. They only differ as to time. 
There is no doubt that these fotur witnesses 
have seen Henry Long in N. York, but as to 
the precise time they may be mistaken, and 
have substituted the year 1848 for 1849. For 
instance, the paper which bears date January 
24, 1848, was undoubtedly written in 1849, 
for the witness declares that her father-in-law 
sailed for California in a particular ship 
which sailed in January, 1848, as she swears; 
when, in pohit of fact, the ship sailed in Jan- 
uaiy, 1849. Then, as to the testimony of 
John Butler, he testifies that he saw Henry 
frequently; that Henry was a constant driver 
of a carriage from a particular street named 
by him; and that he often met him at a 
blacksmith's shop in Centre street One of 
these witnesses testifies that Henry was a 
waiter at an hotel in New York; another one 
that he saw Henry with his waiter's garb and 
dress on board the Vanderbilt, all in the year 
1848. If these things actually occurred in 
1848, it would be an easy matter for Henry 
to inform his counsel where lived the owner 
of this coach he drove so long, whose was 
the hotel in which he waited, and who 
was the captain of the Vanderbilt in 1848, 
for whom he served; they would all have been 
here. This omission goes far to show that 
there may have been a mistake as to the pre- 
cise lime when Henry was first seen in New 
York, and an honest mistake too. 

There is another remarkable omission which 
characterizes the defence. Are there two 
Henry Longs? I have heard of no such pre- 
tence, and if there be but one Henry Long, 
the question naturally presents itself here, 
is this man now present the Henry Long of 
Virginia, or is he Henry Long of New York? 
And if this latter, why are not his parents, 
his brothers, his sisters, his neighbors, his 
boyhood acquaintances, here to identify him, 
instead of John Butler? They would all rush 
*to the court room, and tell tis that this man 
is the Henry Long of New York, and a free 
man. This aspect of the case is one of singu- 
lar importance. 

These considerations lead the couxt to the 
inevitable conclusion that there is no real 
contradiction arising out of the evidence of 
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the case, and that the two great questions of 
fact involved in the controversy are main- 
tained upon satisfactory proofs competent in 
law. The consequence is that a certificate in 
conformity to the act of congress be now is- 
sued by the clerk of this court for the sur- 
render of Henry Long, as a fugitive from 
service and labor. 



Case Wo. 8,479. 

LONG V. CONNER. 

[17 N. B. R. 540.] i 
Circuit Court S. D. New York. Dec. 5, 1877.2 
Bankruptcy— Attacumest by Shekiff— Notice 

OF BaSKROPTOY— Li ABILITY TO ASSIGSEE — VAL- 
UE OP Property — Jodgiiest against Attach- 
ing Creditob. 

1. A creditor began suit in the supreme court 
of New York against one Spaulding, and obtained 
from the court a warrant of attachment against 
the property of said Spaulding, as a non-resident, 
under which warrant the sherifE levied upon cer- 
tain goods of Spaulding in New York; three days 
after the levy, an involuntary petition in bank- 
ruptcy was filed against Spaulding, in Massachu- 
setts; thereafter, but before any adjudication, 
and before the election of any assignee in the 
bankruptcy proceedings, and before the sheriff 
had notice of such proceedings, an order for the 
sale of the goods, as perishable, was obtained 
from the state court and the sheriff sold the 
goods under the said order; Hdd, that the sher- 
iff was guilty of conversion in selling the ggOds, 
and was liable in damages to the assignee in bank- 
ruptcy subsequently appointed. 

2. Where goods are held by a sheriff under an 
attachment under mesne process of less than four 
months' standing at the time of the filing of a pe- 
tition in bankruptcy, itie title of the assignee in 
bankruptcy subsequently appointed relates to the 
date of the filing of the petition, and dissolves 
the attachment and invalidates all proceedings un- 
der it subsequent to the filing of the petition, even 
though such proceedings be taken without notice 
of the bankruptcy. 

3. An order by the state court in the attach- 
ment suit, for the sale of the goods attached as 
perishable, is no protection to the sheriff, when 
such order is made after the filing of the petition 
m bankruptcy, though before adjudication. 

4. The sheriff is hable to the assignee in bank- 
ruptcy for the true market value of the property 
on the day of the sale, and not merely for the 
amount realized at the sale. 

5. In order to determine what was the market 
value, the jury can consider fair sales made at or 
about the time, or within a reasonable time sub- 
sequently. 

6. The amount received at the sheriff's sale fur- 
nishes some evidence of value; but the jury are 
to consider that this may have been a forced sale; 
where no great length of time or great amount 
of advertising or notice to the general public was 
given, the jury are to determine whether this 
was a fair criterion of the actual market value. 

7. The market value of the property, rather 
than any injuiy over and above the market value 
which the assignee or the original owner might 
have suffered, is the measure of damages. 

8. The fact that the assignee in bankruptcy 
has already obtained judgment against the attach- 
ment creditor in a suit for damages for tie same 
conversion, and has issued execution on the judg- 
ment, is no defense to a suit against the sheriff; 

1 [Reprinted by permission.] 

2 [Reversed in 104 U. S. 228.] 
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the judgment being still unsatisfied; an unsatis- 
fied Judgment against one of two joint tort fea- 
sors is no bar to an action against the other. 

This was an action brought by William H. 
Long, as assignee in bankruptcy of Benjamin 
H. Spaulding, against William C. Conner, 
sheriff of the city and county of New Yoi-k, 
for damages for the conversion of certain 
straw hats sold by the sheriflE as perishable, 
under an order of the supx*eme court of the 
state of New York, in an attachment suit. 
The plaintiff had already recovered judgment 
against one Dickerson, the plaintiff in the at- 
tachment suit, for damages for the conversion 
of this property by reason of the sale in ques- 
tion; but the judgment was still unsatisfied. 

Daniel H. Chamberlain and William B. 
Hornblower, of Chamberlain, Carter &, Eaton, 
for plaintiff. 

Robert S. Green and Henry W. Bookstaver, 
of Vanderpoel, Green & Cuming, for defend- 
ant 



SHIPMAN, District Judge (charging jury). 
The discussions of the learned counsel during 
the progress of the trial, and the interlocutory 
i-ulings of the court, must have made you 
familiar with the views of the law which the 
court entertains applicable to this case, and, 
therefore, it will not be necessai-y for me to 
detain you at any considerable length with 
a discussion of those views. It appeai-s, from 
the unconti-adicted evidence in this case, that 
on the 20th day of July, 1875, the defendant, 
who was then sheriff of the city and county 
of New York, attached, by a valid attachment, 
the goods which are described in the com- 
plaint, at the suit of one Mr. Dickerson, the 
goods at that time being the property of the 
defendant in that suit, one Mr. Spaulding. 
It further appears that on the 23d day of 
July, 1875, three days after the attachment, 
a petition in bankruptcy, praying for the ad- 
judication of Mr. Spaulding as a bankrupt, 
was filed in the district court of the United 
States for the district of Massachusetts, with- 
in which district Mr. Spaulding was then a 
resident and a citizen; and that early in 
September, 1875, Mr. Spaulding was duly ad- 
judicated a bankrupt by a decree of the dis- 
trict court for the district of Massachusetts; 
that subsequently an assignee was appointed, 
Mr. Long, who is the plaintiff in this case. 
And that the proper officer executed, on the 
21st of September, 1875, a deed to Mr. Long, 
the assignee, of all the estate and rights of 
property of the bankrupt, in the usual form 
provided by the rules of the supreme court, 
and in pursuance of the act of congress [of 
1867 (14 Stat. 517)], for that purpose. It fm-- 
ther appears that on or about the 1st day of 
August, 1875, in pursuance of an order of 
sale issued by a justice of the supreme court 



of the state of New York, directing the sale 
of this property as perishable property, the 
sheriff sold these goods at public auction for 
the sum of one thousand one hundred and 
fifty-sis doUai-s and fifty cents. 

I am of opinion, gentlemen, that under and 
by virtue of the statutes of the United States, 
the sheriff was guilty of a conversion of this 
property on the 1st day of August, 1875, when 
he sold them at public sale, and that he is 
liable to pay to the plaintiff the true market 
value of the property on that date, with in- 
terest thereon from that day to the present 
time. And, fuithennore, that the fact that 
the plaintiff has obtained an' unsatisfied judg- 
ment against the plaintiff in the original suit 
is not a bar to his action against the sheriff. 

The only question, then, for you to deter- 
mine is, what was the market value of this 
quantity of straw hats on the 1st day of Au- 
gust, 1875? And for the purpose of ascertain- 
ing what was the market value, you can take 
into consideration fair sales made at or about 
that time, or within a reasonable time subse- 
quently. You can take into considei-ation the 
amount that was received at the sheriff's sale. 
That is not conclusive, but it fm-nishes you 
some evidence of the value; and, upon the 
other hand, you are to consider that this may 
have been a sudden sale, or, as it is called, 
a forced sale, and that no great length of time 
or gi-eat amount of advertising or notice to 
the general public was given; that it was a 
forced sale, and therefore, you axe to deter- 
mine whether that was a fair criterion of the 
actual market value of the property at the 
time of the conversion. Inasmuch as the 
goods had been consigned previous to this 
date by the manufactm-er in Massachusetts to 
the factor and consignee in New York, ton 
sale, I am of the opinion that you are not to 
regard the injuiy to the plaintiff or to the 
owner arising from the detention and the 
subsequent sale, but that you are to look 
more particularly at the value of the proper- 
ty, and ascei-tain, as the measure of dam- 
ages, the market value of the property, rath- 
er than the injury over and above the actual 
market value which the plaintiff or which 
the original owner might have suffered. In 
other words, to sum it up briefly, you are to 
find the ti-ue real market value of this prop- 
erty on or about the 1st day of August, 1875, 
and return the verdict for that sum with in- 
terest from that date to the present time, and 
specify in your verdict how much is the prin- 
cipal sum and how much is the interest. 

Verdict of the Jury: We find for the plaintiff. 
Damages, principal, sis thousand and seventy- 
seven dollars; interest, nine hundred and nine- 
ty-eight dollars and forty-eight cents; total 
amount, seven thousand and seventy-five dollars • 
and forty-eight cents. 



rileversed in 104 U. S. 228. 
No. 8,480.] 
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Case ISTo. 8,480. 

LONG V. DIOKERSON. 

[15 Blatchf. 459; 7 Reporter, 172; 19 Alb. 
Law J. 136.]! 

Circuit Court, S. D. New York. Jan, 14, 1879. 

BANKnupTOY—DiscHAEGE— Bankrupt in Custodt 

— Pjiovable Debt— Surety oh Bail Bond. 

1. The body of D. was taken in execution, and 
he gave a bond wiiii sureties for the liberties of 
the jail. Subsequently, he was adjudged a bank- 
rupt and received a discharge from all debts 
provable against him on March 30, 1878. There 
had been no breach of the bond at the time the 
bankruptcy proceedings were commenced. D. 
then applied to the court for an order dis- 
charging him from custody, and discharging the 
sureties from liability on the bond: Held, that, 
under section 5067 of the Revised Statutes of the 
United States, the judgment on which the exe- 
cution was issued was a provable debt, although 
the body of D. had been taken in execution, and 
was, therefore, discharged by the discharge. 

2. The taking of the body in execution did not 
give a lien or securi^ which could not be affected 
by the discharge. 

3. The efiEect of the discharge was to release 
the judgment, and also the obligation of the sure- 
ties on tiie bond. 

[TWs was a suit by William H. Long, the 
assignee of Benjamin H. Spaulding, against 
Alfred J. Dickerson. The case is now heard 
npon petition ,of defendant.] 

Chamberlain, Carter & Eaton, for plaintiff. 
Vanderpoel, Green & Cuming, for defend- 
ant. 

BLATCHFORD, Circuit Judge. On July 
20th, 1875, the defendant caused a waiTant 
of attachment to be issued out of the su- 
preme court of New York, against the prop- 
erty of Benjamin H. Spaulding, then a resi- 
dent of Massachusetts. The warrant was 
levied by the sheriff of the city and county 
of New York, on property belonging to 
Spaulding. Afterwards, on August 1st, 1875, 
said property was sold by the sheriff, as per- 
ishable, by order of the court. Spaulding 
was adjudged a bankrupt by the district 
court of the United States for the district of 
Massachusetts, in September, 1875, on a pe- 
tition in banki-uptcy filed July 23d, 1875, and 
the plaintiff was appointed his assignee. In 
Febi-uary, 1876, the plaintiff brought this 
suit, claiming that the levy and sale under 
said attachment and order constituted a con- 
version of the property by the defendant.2 
A judgment in favor of the plaintiff was 
rendered in this suit, against the defendant, 
November 3d, 1877, for $7,701. An execu- 
tion on such judgment was issued January 
30th, 1S78, against the person of the defend- 
ant, by virtue of which the defendant was 
arrested on that day by the marshal of this 
distiict On the same day, in order to be ad- 
mitted to the liberties of the jail of the county 

1 [Reported by Ixon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
7 Reporter, 172, and 19 Alb. Law J. 136, con- 
tain only partial reports.] 

2 [For action against sheriff, see Case No. 8,- 
479.3 
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of New York, the defendant, with two sure- 
ties, executed to said marshal a bond for said 
liberties, in double the amount of said judg- 
ment. On the 6th of April, 1878, the defend- 
ant was duly adjudicated a bankrupt by the 
district court of the United States for this 
district, and such proceedings were sub- 
sequently had in said district court, that, 
on the 26th of July, 1878, a certificate of dis- 
charge was granted to the defendant, where- 
by he was forever discharged from all debts 
and claims which were provable against his 
estate on the 30th of March, 1878, on which 
day the petition for adjudication was filed 
against him, except such debts as are by law 
excepted from the operation of such a dis- 
charge. The defendant now applies to this 
court for an order discharging him from 
custody under the execution against his per- 
son, and discharging the sureties on said 
bond from all liability thereon, and directing 
said bond to be delivered up and cancelled. 

The defendant contends, that the debt, 
either as a judgment or as a claim for con- 
version, was provable in bis bankruptcy pro- 
ceedings; that, therefore, such debt is dis- 
charged by the discharge in bankruptcy, it 
not being one of the classes of debts which 
are not affected by a discharge; that no 
judgment remains as a basis for the execu- 
tion; and that, consequently, the relief asked 
should be granted. 

The plaintiff contends, that, during the 
whole course of the bankruptcy proceedings, 
the body of the defendant was in the custody 
of the law, under the execution, and the 
remedies of the plaintiff on the judgment 
were suspended and temporarily extin- 
guished, so that he could not have proved 
the debt in bankruptcy; that, as the debt 
coxild not be proved, it was riot discharged; 
and that the vested right whicb the plaintiff 
obtained through the execution and arrest, 
and the giving of the bond for the limits, 
cannot be affected by the discharge. 

Under the banki'uptcy act of April 4, 1800 
(2 Stat. 19), the case of Champion v. Noyes, 
2 Mass. 4S1, was decided. It was a scire 
facias, on a bail bond, against the surety. 
The bail was given in a civil action at com- 
mon law, the effect of the condition of the 
bail bond being, that the defendant should 
satisfy the plaintiff's judgment, or sui-render 
his body to he taken in execution, or that 
the bail should pay the debt. The surety 
pleaded in bar, that the principal was dis- 
charged in bankruptcy after the making of 
the bond; that the plaintiff's demand against 
the principal might have been proved in 
bankruptcy; and that the plaintiff obtained 
judgment before the certificate of discharge 
was allowed. The plea was held to be a good 
plea in bar. The court referred to the pro- 
vision of section 34 of the act, to the effect, 
that no discharge of the bankrupt should 
extend to a partner, or to one held or jointly 
bound with the bankrupt, and said, that the 
bail, not being a partner with the bankrupt. 
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nor jointly held or bound with him for the 
same debt, Tvas not within the resti-icting 
clause of section 34. The court remarked, 
that the principal was discharged from the 
judgment, and that, were he in execution, 
it would be the duty of the court to dis- 
charge him from prison. The court further 
said: "The plaintiff having no longer any 
remedy against the principal, it would be 
unreasonable to permit him to proceed and 
make the bail absolutely holden to satisfy 
his judgment, which is now legally dis- 
charged. If the bail were already fixed, the 
plaintiff might justly consider them as his 
debtors on their own contract, and, the 
certificate having no retrospectiye effect as 
to the bail, they could derive no relief from 
it." It was shown that the bail had not be- 
come fixed. 

There are some cases decided under the 
bankruptcy act of August 19, 1841 (5 Stat. 
440). In Goodwin v. Stark, 15 N. H. 218, 
one Grillis, being under arrest on an execu- 
tion on a judgment, executed, with the de- 
fendant and another sux'ety, a bond to the 
plaintiff, conditioned to take the poor debt- 
or's oath, or surrender himself, within one 
year. Before the expiration of the year, Gil- 
lis wa.s discharged in bankruptcy, on a pe- 
tition filed after the date of the bond. He 
did not take the poor debtor's oath, or sur- 
render himself, within the year. The court 
held, that the sureties could not avail them- 
selves of the discharge, in bar of their obli- 
gation. It observed, that it might admit of 
question whether Gillis himself was dis- 
charged by his certificate in bankruptcy from 
the obligation of the bond, the bond itself 
not being a debt, but an obligation with a 
penalty, for the performance of one of two 
acts; that it was not necessai-y, however, to 
decide whether the plaintih. had a right to 
require a performance of the condition of the 
bond, as against Gillis, after he had pro- 
cured his discharge and certificate; that it 
was sufficient, for the pui-poses of the case, 
that the sureties could not avail themselves 
of the discharge, in bar of their obligation; 
that bail could not plead the bankruptcy 
and discharge of their principal, in their 
own dischai"ge; that, that being so, a fortiori, 
the sureties in a bond like that under con-, 
sideration could not be discharged by the 
discharge in bankruptcy of their principal, 
where a judgment had been rendered, the 
debtor arrested upon the execution, and se- 
curity taken, not merely for his appearance 
to answer to an action, but that he should 
take the poor debtor's oath, or surrender 
himself at the jail at a certain time; that 
the defendant was not a surety for the debt 
within the provision of section 4 of the act, 
that no discharge of any bankrupt "shall 
release or discharge any person who may be 
liable for the same debt, as a partner, joint 
contractor, indorser, surety or otherwise, 
for or with the bankrupt," and the court 
was not entirely satisfied that it could have 



stayed proceedings in the suit, on an applica- 
tion for that purpose; and that how far the 
defendant was entitled to stand in a better 
situation than a surety for the debt need 
not then be considered. 

The case of Dyer v. Cleaveland, IS Vt. 241, 
was under the act of 1841. One Cleaveland 
was arrested December 5th, 1842, on an ex- 
ecution on a judgment, and on the same 
day he, with sureties, gave a bond, with a 
condition specifying that he was a prisoner 
for the sum named in the execution, and 
that he should not depart from the liberties 
of the prison, unless lawfully discharged. 
All the obligors were sued on the bond for 
a breach alleged to have occurred on the 2d 
of October, 1843. The defendants pleaded 
in bar, that Cleaveland was discharged in 
bankruptcy October 7th, 1843, on a petition 
filed Decern Der 14th, 1842. The court held 
the plea bad. The view of the court was, 
that, until a breach of the bond, there wafs 
no provable debt arising thereon; that the 
bond, though forfeited before the discharge 
\sas granted, was not forfeited before the 
decree of bunkrifptcy, which was made Feb- 
ruaiy 9th, 1843; and that, therefore, the 
bond was not a provable debt. The court 
say: "So long as Cleaveland remained upon 
the liberties of the jail yard, without depart- 
ing therefrom, there was no debt or claim, 
arising from or out of the bond, which was 
provable under the bankrupt act, either 
against Cleaveland or his bail." 

The case, also, of Kirby v. Garrison, 21 N. 
J. Law, 179, was under the act of 1841. The 
defendant was surety on a limit bond, given 
March 1st, 1841, conaitioned that one De 
Witt should not depart from the pi-ison lim- 
its. A breach of the bond was alleged. The 
defendant pleaded the discharge of De Witt 
in bankx-uptcy subsequent to the obtaining 
of the plaintiff's judgment; and also, that 
the breach did not occur until after such 
discharge. The pleas were demurred to. 
The court say: "De Witt was in custody in 
order to enforce the payment of the judg- 
ment obtained against him. The bond was 
conditioned to keep within the prison limits 
of the county, and its object was to retain 
bim until the judgment should be satisfied, 
or until he should be discharged by due 
course of law. To coerce him to pay off and 
satisfy this judgment debt, was, then, the 
substance and intent of this bond. While 
so held, he became a certified bankrupt, and 
the judgment debt was discharged, except 
so far as any lien may have been saved 
under the proviso in the bankmpt law. * * * 
The object of the bond no longer existed 
when the debt had been discharged. If the 
debt was discharged and the judgment sat- 
isfied, to enforce the payment of which the 
bankrupt had been previously held in custody, 
for what purpose shall the bond be retained? 
* * * We are, therefore, of the opinion, that» 
if the pleas do not show a strict performance, 
in the words of the condition, yet that they 
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show a release by act of law, and that the 
discharge as a bankrupt may be set up as a 
bar to an action on the bond." 

The case of Glaflin v. Cogan, 48 N. H. 411, 
arose under the present bankruptcy act. A 
bond was given, with sureties, by one Cogan, 
in March, 1866, conditioned that Cogan should 
take the poor debtor's oath withui one year, 
or surrender himself at the jail the next day 
after the expu-ation of the year. The bond 
became absolute, by a breach of its con- 
dition, in March, 18G7. In March, 1868, Cogan 
was discharged in bankruptcy, in proceedings 
commenced November 14th, 1867. In a suit 
on the bond, the sureties pleaded the dis- 
charge. The plea was demm-red to. The 
court held the plea bad, on the ground that 
the discharge in bankruptcy of the debtor aft- 
er the bond had become absolute by breach of 
condition, could not avail the sureties as a de- 
fence. The express provision of section 33 of 
the bankruptcy act of March 2, 1867 (14 Stat. 
5)33), now section 5118 of the Revised^ Stat- 
utes, was cited, that "no discharge shall re- 
lease, discharge or afiCect any person liable 
for the same debt, for or with the bankrupt, 
either as partner, Joint contractor, indorser, 
surety or otherwise." 

It is contended, for the plaintiff, that, so 
long as he had the body of his debtor in ex- 
ecution, he could not prove his judgment in 
bankniptcy. This does not appear to lie a 
correct proposition. The judgment was, 
within the terms of section 5067 of the Re- 
vised Statutes, a debt "due and payable fi:om 
the bankrupt at the time of the commence- 
ment of the proceedings in bankruptcy," and, 
therefore, provable against the estate of the 
bankrupt There is no provision of the 
statute, which dedares that the holding of 
the body of the bankrupt in execution, when 
the bankruptcy proceedings are commenced, 
shall cause the judgment to be not due and 
payable, or to be not provable. Under sec- 
tion 5075, when the creditor has a lien on 
property of the bankrupt, his right to prove 
his debt is restricted; but the very creation 
of this restriction strongly implies that no 
security on the body of the bankrupt is to 
restrict the provability of a judgment. It 
may very well be, that, while the plaintiff 
held the body of the defendant in execution, 
he could not, aside from the bankruptcy stat- 
ute, pursue further remedies against the prop- 
erty of the bankrupt; and that the taking of 
tlie body in execution would suspend the lien 
of the judgment on land, and postpone its 
priority of lien to liens created or rights 
acquired by others during the imprisonment 
Jackson v. Benedict, 13 Johns. 533. But, 
imder the express provisions of the statute, 
the judgment was and remained a provable 
debt, notwithstanding the taking of the body 
in execution. If provable, it was dischar- 
ged, except so far as it might be necessaiy to 
keep it alive to secure rights which had be- 
come fixed and vested when the bankruptcy 
pi-oceedings were commenced. 



It is further contended, for the plaintiff, 
that, however it may be as to the judgment, 
the plaintiff acquired, by the execution and 
the arrest, a right or claim to the body of 
the defendant, as a pledge or security ad 
satisfaciendum; and that such pledge is a 
vested right, which is not affected by the 
dischai'ge in bankruptcy and can be token 
away only by express legislation. This view 
does not commend itself as satisfactory. 
The arrest of the body of the defendant does 
not give to the plaintiff a lien or secmrity, 
in the sense in which a levy on property is 
a lien or security. The property may be 
sold and turned into money and that money 
may be applied on the debt. But the body is 
held only for the purpose of coercing the 
debtor to find money wherewith to pay the 
debt The body cannot be sold to raise 
money, or used to earn money, for the bene- 
fit of the creditor. The view of the court in 
Champion v. Noyes, ubi supra, was, that, al- 
though the bond of the surety was, that the 
principal should satisfy the judgment, or sur- 
render his body in execution, or that the 
surety shotild pay the debt, yet the princi- 
pal was discharged from the judgment, so 
that, if in execution, he would be entitied 
to be discharged from custody, and, as the 
liability of the surety was not fixed at the 
time to which the discharge of the principal 
had relation, such discharge operated to re- 
lease the surety. In the present case, tnere 
was no breach of the limit bond at the .time 
the bankruptcy proceedings were commen- 
ced, and the liability of the sm-eties had not 
at that time become fixed. The discharge 
has relation to that time. In Kirby v. Gar- 
rison, before cited, the facts were like those 
in the present case, and it was held that the 
judgment was discharged, and that the sure- 
ties on the limit bond were released. In 
Glaflin v. Cogan, the bond had become ab- 
solute, by breach of condition, before the 
proceedings in bankruptcy were commenced, 
and it was held that the sureties were not 
discharged. 

As it is not alleged that there has been at 
any time any breach of the condition of the 
limit bond in this case, it is quite clear that 
the sureties on such bond would have a right 
to surrender their principal. It is said by 
the supreme court, in Beers v. Haughton, 9 
Pet [34 U. S.] 329, 338, that "the doctrine is 
clearly established, that, where the principal 
would be entitied to an immediate and im- 
conditional discharge, if he had been sur- 
rendered, there the bail are entitled to re- 
lief, by entering an exoneretur, without any 
surrender." If the defendant were in dose 
custody now on the execution, it would be 
the duty of this court to release him, on the 
ground that the judgment for© which he was 
held was discharged. The limit bond in this 
case is, in effect, merely an incident of the 
execution. As there was no breach of the 
bond, the case is to be treated as if the ,de- 
fendant were in close custody on tne execu- 
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tion, and the effect of the discharge in bank- 
ruptcy is to release the judgment and also 
the ohligatlon of the sureties on the bond. 
The ease is not -within the restriction of sec- 
tion 5118, which provides that no discharge 
shall release, discharge or affect any person 
liable for the same debt for or -with the 
bankrupt, as joint contractor, surety or oth- 
er-wise. The sureties in this ease never as- 
sumed any liability for the original debt or 
for the judgment. Nor did they ever be- 
come liable on the bond, for any deo^, for or 
-with the bankrupt. The liability on the 
bond never became a debt, nor did the bank- 
rupt, before the bankruptcy proceedings 
-were commenced, become liable for any un- 
liquidated damages arising out of the con- 
tract contained in the bond, nor -was there 
any contingent debt or contingent liability, 
within section 5068. 

In so far as the views announced in Good- 
win V. Stark and in Dyer v. Oleaveland con- 
flict with those above maintained, it is 
thought that they do not set forth the better 
rule. It results, from these considerations, 
that the application of the defendant must 
be granted. 



LONG (FIFTH NAT. BANK v.). See Case 
No. 4.780. 

LONG (HENDERSON v.). See Case No. 6,- 
354. 



Case No. 8,481. 

LONG V. ONEALE. 

[1 Cranch, 0. C. 233.] i 

Circuit Court, District of Col :mbia. Dec. 
Term, 1804.2 

Bond — Alteration — Interlineation — Kew Ob- 
ligor. 
An interlineation of an appeal-bond, by insert- 
ing the name of a new obligor, and his executing 
the bond as a surety, without the consent of the 
other sureties, makes the bond void. 

Debt on an appeal-bond— plea, non est 
factum. 

On the trial, Mr. Key, for defendant [Wil- 
liam • Oneale], prayed the court to insti-uct 
the jury, "That if they should be satisfied, 
by the evidence, that the bond was signed, 
sealed and delivered by Mary Sweeny, and 
by J. T. Frost and the defendant, as her 
sureties, and was afterwards presented to 
Cornelius Coningham, (the justice who had 
rendered the judgment,) for his approba- 
tion and acceptance of the sureties, and was 
by him refused and rejected; and after 
which objection was interlined, without the 
license, privity, and knowledge of the de- 
fendant, by inserting the name of Lund 
Washington, as a co-obligor, who, on the 
following day, without the privity, knowl- 
edge, and consent of the defendant, signed, 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 
2"[Reversed m 4 Cranch (8 U. S.) 60.] 



sealed, and delivered the bond, which was 
afterwards approved by the justice, then 
such interlineation and execution of the 
said bond, by the said Lund Washington, 
rendered it void as to the defendant, and 
the plaintiff cannot recover in this suit" 

Mr. Key, who argued the cause for the de- 
fendant, cited the following authorities, viz. : 
Pigot's Case, 11 Coke, 27; Shep. Touch. 63, 
67, 69; Markham v. Gonaston, Cro. Eliz. 
626; Bsp. 223, 224; Zouch v. Claye, 2 Lev. 
35; Llaryland v. Gantt, in the general court 
of Mainland (not reported). 

Mr. Mason, for plaintiff, cited St. Md. 
1791, e. 68, § 5, and Esp. 224. 

CRANCH, Circuit Judge, was of opinion 
that the instruction prayed by Mr. Key 
ought to be given; but KILTY, Chief Judge, 
being of a different opinion, and FITZ- 
HUGH, Circuit Judge, being absent, "the in- 
struction was not given. 

The defendant took a bill of exceptions, 
and upon a writ of error, the judgment was 
reversed by the supreme court of the United 
States. See 4 Cranch [8 U. S.] 60. 

[NOTE. Mr. Chief Justice Marshall deliv- 
ered the opinion of the supreme court, in which 
he said that "the judges did not all agree upon 
the same grounds, some being of opinion -Uiat 
the bonds were void by reason of "the interlinea- 
tion, and others that they were vacated by the 
rejection of them by the magistrate, and could 
not b( set up again without a new delivery." 
The last point was not considered in the opinion 
rendered in the circuit court above.] 



Case No. 8,48S. 

LONG V. ROGERS et al. 

[6 Biss. 416.] 3 

District Court, N. D. Illinois. July, 1875. 

Trust Deed — Sale at Old Court House Doon 

AFTER Chicago Fire— BANKRUPTcr ov 

Subsequent Mortgagee. 

1. Where a trustee's sale was made after the 
Chicago fire of October 9, 1871, at the north door 
of the (old) court house, the place specified in 
the trust deed, a subsequent purchaser is not 
bound to look beyond the recitals in the regular 
trustee's deed. 

[Cited in Stewart v. Brown, 112 SIo. 181, 20 
S. W. 453.] 

2. Bankruptcy of subsequent mortgagee is no 
objection to the execution of the power of sale in 
the prior incumbrance. 

This was a bill to set aside a sale on a 
trust deed given by William H. Rogers to 
William H. King, to secure a certain indebt- 
edness in the trust deed described. The facts 
in the ease were undisputed. The trust deed 
was given by Rogers to King to secure an 
indebtedness, and subsequently the party 
borrowed of the Equitable Insurance Com- 
pany $4,000, for which he gave a second 
tmst deed to one Montgomery, upon the same 
security, the Equitable Insurance Company 
being the beneficiary in the second trust 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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deed. By the fire of October 9, 1871, the 
Equitable Insurance Company was rendered 
insolvent, and on tlie 29tli of September, 
1871, a petition in bankruptcy was filed 
against it. At the time this petition was 
filed it held the §4,000 note. On the 29th of 
January, 1872, it was adjudicated bankrupt, 
and on the 27th of March, 1872, James Long 
was elected its assignee. Some time prior to 
this, default having been made in the pay- 
ment of the interest on one of the notes, and 
the first trust deed becomtag due, the trustee 
in the first incumbrance elected to foreclose, 
and advertised the property for sale under 
the provisions and powers contained in the 
tiTist deed. However, before the time for 
sale, according to the advertisement, (and 
the sale was to take place at the north door 
of the court house, in the city of Chicago) 
the fire came, and the court house was de- 
stroyed, so that nothing remained of it and 
of the north door of the same, except the 
ruins. The sale was afterwards made at the 
spot where that north door had stood, on the 
2d of April, 1872, under a new advertise- 
ment, the courts having meanwhile moved 
to a new building on the corner of Adams 
and La Salle streets. Charles M. Smith be- 
came the purchaser of the property at this 
sale, for the amount of the trust deed and 
costs. The trustee then indorsed the notes 
as paid by the sale of the property in ques- 
tion, and delivered them over to Kogers, the 
grantor in the trust deed. Soon after the 
sale, air. King, as trustee, executed and de- 
livered to Smith a trustee's deed, conveying 
all the. right and interest originally conveyed 
to him under the trust deed. "Within a short 
time after this conveyance to him. Smith 
borrowed of Trinity College the sum of 
$S,000, securing the same by a trust deed on 
this property, and subsequently the equity 
of redemption was conveyed to the other de- 
fendant, Mcintosh, subject to this incum- 
brance. The bill in this case seeks to set 
aside the entire title conveyed by the sale: 
First, for the reason that the sale was void, 
for fraud and collusion between the parties; 
secondly, because it was not made in accord- 
ance with the terms of the trust deed; and, 
thirdly, because the Equitable Insurance 
Company, which held a mortgage on Rogers' 
equity of redemption in the property so sold, 
was in bankruptcy at the time the sale took 
place, and therefore it is sought to be void 
as against them, and those claiming under 
them. 

Hoyne, Horton & Hoyne, for Long. 
Herbert & Quick, for Rogers. 

BLODGETT, District Judge. It is not dis- 
puted that Long, the assignee, did hold all 
the rights which the Equitable Lcisurance 
Company held by virtue of the Montgomery 
trust deed, which was the second one given. 
In regard to the first point, namely, that of 
fraudulent combination between Rogers, the 
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mortgagor, and Smith, the purchaser, and 
Fisher, the holder of the note, I do not think 
the evidence sufficient to sustain the allega- 
tion or entitle the party to relief on that 
ground. 

In regard to the second point, namely, that 
the sale was irregular because it was made 
at the ruins of the door of the old court- 
house, I am inclined to think that would be 
a good point if made at the time the sale 
took place. It would be good ground for 
stopping the sale before rights intervene, but 
I doubt if a purchaser would be absolutely 
obliged to take notice that the court-house 
was a ruin. Here is a trust deed with power 
to sell, and under its provisions a sale does 
take place, and a deed is given, in which it 
is recited that the sale was in due form and 
according to the terms of the deed. Under 
that, -the person buying is clothed with a 
title, and thereupon he sells the property to 
another. Now, is it for a moment to be sup- 
posed that the other is obliged to look back 
to all the external facts connected with the 
sale, when his deed seems perfectly valid, 
and is in the regular foitn? I am inclined to 
think not, and I also thfok that the sale was 
made in pui-suance of the terms of the trust 
deed. 

I now come to the third point, namely, that 
the sale was void because the Equitable In- 
surance Company was in bankruptcy at the 
time. Now, the position of the company was 
simply that of mortgagee of Rogers' equity 
of redemption. That they held that, is, clear, 
but it is clear also that he had the right to 
redeem from both the King and Montgomery 
incumbrance in which the insurance com- 
panj' was interested. Now, it has been held 
in several instances that when a bankrupt 
was the owner of the equity of redemption, 
and foreclosure proceedings were instituted 
after the bankruptcy, or an attempt was 
made to foreclose by a sale under a power 
in a trust deed, that the proceedings were 
void unless made with leave of the bankrupt 
court. Hutchings v. Muzzy Iron "Works 
[Case No. 6,952]; In re Brinkman [Id. 1,884]. 
In this case, however, the company did 
not hold the equity of redemption vested 
in Rogers. The only interest the company 
held was as second mortgagee. King, by 
the power delegated to him under the fii'st 
trust deed, was authorized -to sell upon cer- 
tain contingencies. These contingencies 
which so authorized him to sell had actually 
arisen and happened, and accordingly he pro- 
ceeded to, and did, make the sale. The 
grantor to him was not in bankruptcy; he 
was capable of acting. Rogers was capable 
of paying ofE the debt,— at least nothing has 
been -proved to the contrary; and, conse- 
quently, he was capable of acting. Now the 
ground upon which the coui-ts have gone in 
the question above referred to is, that the 
grantor could not pay off the debt without 
leave of the court, and that therefore the pro- 
ceedings were void, because of the invalidity 
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of the bankrupt to act. But here, hi this 
case, King was not bound to take notice of 
the fact that the insurance company was the 
hoMer, I am inclined to think that, under 
the circumstances, he was not bound to sup- 
pose that he rested under any disability, and 
there was no privity of contract between him 
or Fisher and the bankrupt They stood in 
no relation to the bankrupt, and had no right 
to take notice of the insurance company's 
position, and, inasmuch as there was no such 
privity between the parties, I do not think 
the sale was void. Besides, Trinity College 
and ilclntosh had advanced large sums of 
money on the faith of their titles and the 
validity of the sale, and it seems to me that 
it would be going a great ways to set aside 
this sale to the detriment of innocent hold- 
ers. 
The bill will therefore be dismissed. • 

NOTE. The powers contained in a. trust deed 
must' he strictly construed, hat under a power 
contained in a trust deed to sell at the north 
door of the court house in Chicago, it could he 
rightfully executed at the ruins of the north door 
of the court house, it having been destroved in 
the interim by fire. Waller v. Arnold [71 HI. 
350]. See Gregory v. Clark [75 111. 485J. 



Case No. 8,483. 

LONG V. SOULB et al. 

[22 Int Rev. Ree 344; 9 Chi. Leg'. News, 33; 
1 Oin. Law Bui. 282.] 

Circuit Court, W, D. Michigan, Sept. 1, 1876. 

Devise to Trustees tvith Powek to Sell — Death 

OP OjTE — ^EXECDTION OF THE PoWER — JuaiSDIC- 

Tiox OF EQUiTr — When Equity will Compel 
Execution —Power — Pukcuaser mat Ccmpel 
exeoutiox. 

1. A devised lands to four trustees "to sell and 
dispose of the same at private sale, on such terms 
as to them shall seem meet;" one of the trus- 
tees died, and another removed from the state; a 
sale of the land to B was negotiated by the other 
two, with the assent of the one who was absent; 
B paid the agreed consideration, and it was dis- 
tributed, in accordance with the terms of the 
will, among the legatees; the two resident trus- 
tees made a conveyance of the lands to B. all of 
tlie parties concerned supposing at the time that 
such a conveyance was a valid execution of the 
power. The trustees were discharged by the or- 
der of the court, and B subsequently — ^the bill 
in this ease praying a specific performance of the 
contract of sale by the heirs at law (who were al- 
so legatees under tlie will) and their grantees— 
held, that if the non-execution of a power by trus- 
tees is occasioned by a misapprehension of the 
law, ignorance of the law must have been the 
sole occasion of the mistake, in order to defeat 
the interference of a court of equity; and if the 
case involves other facts which present a ease for 
relief, equity is vigilant to lay hold of them in 
order to protect rights. 

2. "When a power is coupled with a trust which 
imposes upon the trustee the duty of executing 
it, equity will compel its execution in perform- 
ance of the trust, when its aid is invoked by a 
person standing in a meritorious relation to the 
power. 

3. In this case, all of the trustees having, in 
legal effect, negotiated the contract of sale, the 
purchaser who has performed the contract on his 
part, is entitled to the aid of the court to compel 
its completion on the part of the others. 



[This was a bill in equity by Arthur B. 
Long against Benjamin Soule, Andrew B, 
Robinson, and Isaac Errett, surviving exec- 
utors and trustees, and Charles B. Soule and 
others.] 

Vosper & Wilson, for complainant. 
Mitchell & Prattj and John 0. Blanchard, 
for defendants. 

WITHE Y, District Judge. Ambrose L. 
Soule, died in June, 1857, leaving a will by 
which he devised to the three first named 
defendants and Richard L. Robinson, his 
lands in trust, with direction to sell and dis- 
pose of at such time, and on such terms, as 
to them should seem meet, to pay debts and 
legacies. Richard L. Robinson died in 18(54, 
and the three surviving executors continued 
to act. In October, 1868, complainant, by 
his agent, William J. Long, entered into ne- 
gotiations with two of the surviving exec- 
utors, Benjamin Soule and Andrew B. Rob- 
inson, for the purchase of the lands to which 
this suit relates, and agreed upon terms, 
paid part of the price, and gave notes secur- 
ed by mortgage for the balance. The other 
executor, Errett, had previously removed 
fi'om Jliehigan to Ohio, but frequently vis- 
ited Ionia county, his former place of resi- 
dence; had knowledge of the proposed sale, 
and, prior to the final agreement, in a con- 
ference with his co-executors and trustees, 
urged and approved of a sale being made to 
Long at the market price, leaving the price 
to be fixed by his co-trustees. He was sub- 
sequently informed of the terms of sale 
agreed upon and approved thereof. The two 
executors, Soule and Robinson, executed 
deeds to Wm. J. Long, who paid them §8,000 
down, and gave his note, secured by mort- 
gage, for $15,957.60. Errett, being absent, 
did not join in the deeds. William J. Long 
afterward conveyed to his father, the com- 
plainant, for whom he had bought the land, 
and who furnished the money to make the 
payment. The debts having been paid, the 
executors paid the §8,000 over to the lega- 
tees, according to their distributive shares, 
and divided the notes in the same manner. 
Subsequently, the legatees having negotiat- 
ed a sale of the notes and mortgage, the 
executors assigned and transferred them to 
Mr. Ledyard, who paid the legatees for the 
same. The heirs and legatees were of age 
when the lands were sold to Long, except 
two, there being six in all living; most of 
them were present at the arrangement for 
the sale. The two minoi-s had a guardian. 
All, or nearly all of them, approved or as- 
sented in one form or another to the sale. 
Complainant went into possession of the 
land, built lumbering camps, roads, banking 
grounds, and cut five or more millions feet 
of logs. In 1873 he sold and conveyed by 
warranty 160 acres of the land, on which has 
been erected a saw mill. He has duly paid 
ail taxes, and as the notes and mortgage for 
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the deferred payments came due, paid them 
with accrued interest In 1874, the exec- 
utors resigned, as such, and were discliarged 
by the probate coux*t of Ionia county. About 
the same time the circuit court of Ionia coun- 
ty, on their o-wn petition, discharged them 
as trustees- Three of the legatees after- 
ward conveyed their respective one-sixth in- 
terest in this land to defendants, Norris and 
Wood, without consideration. The power 
given by the testator being to the executors 
jointly could not be executed by part of 
them. On this ground, mainly, the heirs of 
Ambros L, Soule, who are the suiTiving leg- 
atees under his will, set up claim of owner- 
ship to the lands in controversy. Oomplain- 
-ant has brought this suit to compel a spe- 
•cifie performance of what he claims to have 
been an agreement of sale, making the three 
executors, the legatees, the guardian, and 
Norris and Wood, defendants. All the par- 
ties in interest are therefore before the 
■court. 

In addition to the facts already stated, it 
appears from the pleadings and proofs that 
the two executors, Soule and Robinson, had 
been most active in managing the trust es- 
tate; the other, Errett, states, and this is 
not denied, that his "part in the administi*a- 
tion of the estate was largely that of coun- 
sel; the details of the business were done 
by the other two." He also testifies, "I 
sti'ongly urged the sale of these lands." "I 
was more in favor of it than the other trus- 
tees. After I moved away I used to oftfen 
visit back." "I was in favor of selling 
these lands at their market value. I al- 
ways considered the sale a good one. It 
met my hearty approval. I was in favor af 
-selling to Long because I knew he was per- 
fectly responsible. The trustees had fre- 
■quently talked together about selling this 
land, and we all preferred to sell to Long be- 
■cause we knew he was responsible. All the 
tnistees, and I believe all the heirs, had a 
meeting before we put the lands in market, 
in which the whole matter was canvassed, 
and it was determined by all parties to sell 
them." "We all determined upon a sale of 
the land at the market value. I left the 
•other two to fix the price, as I had no per- 
gonal knowledge of the land, and they had. 
I not only frequently returned to ^Muir on 
"business and visits, but was having corre- 
■spondence back and forth, so that I was 
kept posted as to what was going on. The 
■sale of that laud to Long was as fair a 
transaction as ever took place in the world." 
"I should have signed the deeds most cheer- 
fully if I had been there, as I heartily ap- 
proved of the sale, and have always, and am 
jiow willing to do so." The imdenied facts 
are that all the ti-ustees agreed that it was 
advisable to sell the land to Long; the two 
who were px-esent at the final arrangement 
lixed the price at ten dollars per acre, and 
this was a fair price; the other executor 
•subsequently sanctioned the terms agreed 



upon. The two executors present at the 
final arrangement represented to Long that 
they had been advised it was not necessary 
for the other executor to join in conveying, 
that they had sold and conveyed other lands 
without his joining, and that deeds executed 
by them would convey the legal title. - Long 
never saw the will under which the execu- 
tors were acting as trustees of the propeity, 
and took the representations of Soule and 
Robinson as to their authority to deed. He 
believed they could convey, they believed so, 
and it is admitted on all hands that the in- 
tention of all the tnistees was to sell and 
convey to Long a perfect title. The parties 
acted upon that intention, and in pursuance 
of it: Long paying, and Soule and Robinson 
receiving §8,000 down of the purchase mon- 
ey, and notes secured by mortgage on the 
land for the deferred payments. Complain- 
ant went into possession, operated on the 
land for seven years without suspicion as 
to his title; paid the notes, and mortgage, 
and taxes annually. The legatees under the 
will received the entire proceeds of the 
sale. Soule and Robinson are pecuniarily 
irresponsible, and complainant cannot be re- 
stored to his former condition and rights. 

The ease presents, tliei-efore, sti-ong equi- 
ties in favor of complainant, and we are 
brought to inquire, in view of the agreement 
to sell which we have stated, whether there 
is any rigorous rule of law that will pre- 
vent a court of equity gi-anting the relief 
sought by this suit. It must be conceded 
that the deeds executed by the two trustees 
did not pass the legal title. The doctrine is 
that where two or more executors are vest- 
ed with a power, they must all join in exe- 
cuting it, or if one is deceased, then the sur- 
vivors, or such of them as have not eflEeet- 
ually renounced the trust, must join in exe- 
cuting it -Perix Ti-usts, §§ 493, 499, note 1; 
Id. 505. Defendants claim that the mistake 
and misapprehension which occurred is one 
of law and not of fact; that courts of equity 
never relieve against mistakes of law. They 
also claim that it is a case of the non-execu- 
tion of a power hj trustees, and not a de- 
fective execution thereof; that equity will 
not direct a power to be executed, though it 
will relieve against a defective execution. 
That the rule is as claimed in reference to a 
class of cases found in the books is not 
questioned; we do not doubt, on the other 
hand, but that the rule is stated too broad- 
ly on both points. If the non-execution of 
a power by trustees is occasioned by mis- 
take or misapprehension of law, ignorance 
of the law must be the sole ground in order 
to defeat the interference of a court of equi- 
ty; that is, if the case involves other ele- 
ments of decision, equity is vigilant to lay 
hold of them to protect rights. The general 
rule undoubtedly is that relief sought upon 
the mere ground of ignorance or mistake of 
law, and in the absence of such special or 
peculiar circumstances as create exceptions, 
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■will be refused. Hunt v. Rousmaier's 
Adm'r, 1 Pet. [26 U. S.] 15; Bank of U. S. v. 
Daniel, 12 Pet. [37 U. S.] 55; Wheeler t. 
Smitla, 9 How. [50 U. S.] 81; Story, Eq. Jur. 
116, 125, note 2; Id. 138, b, e, f. The truth 
is there ought to be no denial of relief from 
the application of any mere technical rule of 
law which would be a reproach to the law 
itself, and whenever technical rules of law 
are allowed to defeat the manifest justice 
and equity of a case, it will be found to rest 
upon policy and not principle. 

Again, in a proper case, equity will en- 
force the execution of a power whether it be 
the case of a non-execution or a defective 
execution of the trustees' authority. If the 
execution of the power is left by the donor 
to the free will, and election of the donee 
whether to execute or not, courts will not 
compel the trustee to execute, but leave it 
where the donor left it, viz.: in the discretion 
of the donee, and will not overthrow the in- 
tention manifested by the party creating the 
power. Story, Eq. Jur. 170, 170a, and note 
1, also section 169. But where the power is 
connected with a trust which imposes a 
duty on the trustee to execute the authority 
given to him, equity has always given ef- 
fect to the power by compelling its execution 
in performance of the trust in favor of the 
persons standing in a meritorious relation 
to the power, such as creditors, purchasers, 
wife, and children. Also when the donee 
of the power has undertaken to execute it 
and by mistake does it imperfectly, equity 
will interpose to can-y his very intention in- 
to effect in aid of creditors, purchasei-s, etc. 
Story, Eq. Jur., supra. It is said: "When 
there is a defect of substance in the execu- 
tion of the power, such as the want of co- 
operation of all the proper parties in the act, 
then equity will not aid the defect." Story, 
Eq. Jur. 175. In a proper case this rule 
should be applied, as if two ti-ustees without 
the concurrence of the third trustee should 
bargain and convey lands in execution of a 
power given to the three jointly, equity 
would not aid the defect, for if it should it 
would defeat the intention of the donor of 
the power. 

The case we have to decide is quite out- 
side of the rule last adverted to, because 
here Errett, the third trustee, not only urged 
the sale to Long, leaving the px'ice to be fixed 
by his co-trustees, but after they had agreed 
upon terms of sale, sanctioned and ratified 
what they did. His subsequent ratification 
is in its legal effect, equivalent to his pre- 
vious assent and co-operation. 

Again, the authority given to the trustees 
to sell and dispose of the land, is not con- 
fined to the mere act of executing deeds of 
conveyance. On the contrary, making tei*ms 



of sale with the piu-chaser, and accepting 
purchase money, are elements of a sale as 
essential as signing and acknowledging 
deeds. By those acts of the trustees, in 
which all three must be held to have co- 
operated in one way or another, contract 
obligations were raised which are binding 
upon them and those in privity, and operate 
as, so far a part execution of the power to 
sell, as that one standing in the meritorious 
relation to the power of purchaser, is en- 
titled to invoke the aid of a court of equity 
to have the contract performed. The tes- 
tator devised to the executors all his lands 
in certain localities, including those in con- 
troversy, and directed "them to sell and dis- 
pose of the same at private sale, upon such 
teiTus, and in such manner, and at such 
time or times as to them shall seem meet." 
They were thus vested with the title as 
trustees, with power to sell not only, but 
charged with the duty of executing the pow- 
er of sale. If, now, they entered into an 
agreement, whether by parol or in writing, 
to sell these lands to Long, so that a con- 
tract obligation existed, they were bound by 
their agreement, as much as if, owning in 
their own right, they had made the precise 
arrangement shown by the facts of this 
ease. This results from the fact that the 
power given to them was connected with a 
trust duty. So far as the heirs are con- 
cerned who are the legatees under the will, 
no fraud or injustice is done to them, if the 
sale is made effectual by conveyance. They 
get what the will provided they should 
have, viz., the proceeds of the sale. They 
are, therefore, without any equities what- 
ever, touching these lands. As to complain- 
ant, it is manifest he cannot be restored to 
the situation he occupied when the contract 
was made, and whether there has been a de- 
fective execution or a non-execution of the 
power of sale, on the part of the trustees, he 
is entitled to the aid of the court and to the 
relief which he asks. 

Inasmuch, however, as all the trustees 
operated in the act agreeing to sell, we 
think there was part execution of the au- 
thority to sell, and, therefore, a defective 
execution of the power in the omission to 
convey; but whether so or not, does not af- 
fect tlie result. Let a decree be entered in 
accordance with the rights of complainant 
as indicated by this opinion. The executors 
and trustees having resigned, and been dis- 
charged on their own petition, we suppose 
complainant will prefer, as he is entitled, to 
have the heirs decreed to convey. 
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Case "No, S,484. 

The LONG BRANCH. 

. [9 Ben. 89.] i 

District Covrt, E. D. New York. March, 1877. 

Uawitimb Lien— Pbesuhption of Ckedit — Nec- 
ESSAKT Supplies— Liquors tor the Bar. 

■y^Tiere a part of a bill of supplies furnished to a 
vessel were liquors and other things, intended to 
be used in a bar, kept on board the vessel as 
part of a restaurant managed by the railroad com- 
pany that was using the boat, and a libel was 
filed against the steamboat to enforce a lien for 
the whole bill: Sdd, that a lien upon the boat 
for the value of the liquors, where the evidence 
warranted the conclusion that the bar was no 
more than a convenient method employed by the 
owners for supplying the ordinary wants of the 
class of passengers transported on the boat, can 
be enforced. 

See the case of The Metropolis [Case No. 9,- 
503]. 

In admiralty. 

BENEDICT, District Judge. This is an 
action to enforce a lien for supplies furnisb- 
ed to the steamboat Long Branch. Tbe an- 
swer avers that at the time the supplies 
were furnished the vessel was owned by the 
New Jersey Southern Railroad Company, 
and that the supplies were furnished solely 
upon the credit of that corporation. Under 
the decision of The Plymoutb Rock [Case 
No. 11,237], this vessel was a foreign ves- 
sel, and therefore subject to a lien for the 
supplies in question, which are admitted to 
have been furnished to and necessary for 
the use of the vessel, provided the articles 
were furnished upon the credit of the ves- 
sel. The facts bearing upon this question 
are similar to those proved in the case of 
the Plymouth Rock above referred to, and 
in accordance with that decision it must be 
held that tbe proofs are sufficient to sustain 
the averment of the libel that the articles 
were furnished upon the credit of the ves- 
sel, and not solely upon the credit of the 
railroad company. A point is made in this 
case that it appears that some of the ar- 
ticles were intended to be used in a bar 
kept on the steamboat, and were designated 
on the bills as for the bar. and that such 
articles are not within the denomination of 
necessaries for the vessel. I can imagine 
a state of facts that would not warrant 
holding that a lien upon the vessel is creat- 
ed by articles furnished to a bar maintain- 
ed on the vessel. But upon the meagre facts 
here shown no distinction can be drawn be- 
tween tbe articles to be used on the table 
at the restaurant and those used in the bar. 
The employment of the vessel in the ab- 
sence of other proof warrants the inference 
that the bar was a pait of the restaurant, 
and no more than a convenient method of 
supplying the ordinary wants of the class 
of passengers transported on the boat. Ac- 

1 [Reported by Robert D. Benedict, Esq.. and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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cordingly there must be a decree in favor 
of tbe libellants for the amount claimed, 
•with interest and costs. 



Case No. 8,485. 

In re LONGEST. 

[7 Biss. 477.] i 

District Court, D. Indiana. July, 1877. 

Bankruptcy— Proof of Debt— Thirty per Cent. 
— Certificate of CosFORMiTy— Discharge. 

1. A creditor may come in at any time before 
the hearing of the petition for the bankrupt's 
discharge, prove his claim, and file objections. 

2. The bankrupt is not entitled to his discharge 
unless assets have come to the hands of his as- 
signee amounting to thirty per centum of all the 
claims proved at any time before the final hear- 
ing of the petition for discharge. 

3. Certificate of conformity by the register is 
not conclusive upon the court. 

Longest was a, voluntary bankrupt On 
December 11th, 1875, he filed his petition for 
his discharge, whicb was set down for hear- 
ing December 2Sth, 1875. When this petition 
was filed, no debts had been proved against 
his estate; but before the day set for the 
hearing, William S. Culbertson and other 
creditors proved their claims, and on the 
28th of December, 1875, they filed objections 
to the bankrupt's discharge. One of the ob- 
jections assigned was, "that the value of the 
assets which came to the hands of the as- 
signee did not amount to thirty per centum 
of tbe claims proved against his estate." A 
certificate of conformity was filed with the 
clerk. The matter was referred to one of the 
registers of the court, who reported that no 
debts were proved against the bankrupt's es- 
tate previous to the filing of his petition for 
his discharge; that certain debts were proved 
after the filing of the petition for discharge, 
and before the hearing of the petition; that 
the assets did not amount to thirty per cent- 
um of the claims so proved; that, in his opin- 
ion, the certificate of conformity related to 
the state of things existing at the date of the 
filing of the bankrupt's petition for his dis- 
charge, and that debts subsequently proved 
ought not to be considered in determining 
whether the assets amount to the thirty per 
centum required by the bankrupt act [of 
1867 (14 Stat. 517)]. 

William Farrell, for bankrupt 
Alexander Dowling, for creditors. 

GRESHAM, District Judgfe. The act im- 
poses no limitation whatever upon the proof 
of debt by a creditor. It is the rule, settled 
in this district and generally recognized, that 
a creditor, whose debt is not proved, has no 
standing in court and so cannot be heard to 
object to the discharge of a bankrupt. But, 
as he has the right to prove at any time, it 
was held at an early day, and the practice 

1 [Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission.] 
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has been uniform, tliat lie may prove his 
debt for the pmrpose of getting such a stand- 
ing and filing objections. Up to the time of 
hearing, is there any restriction upon this 
right of the ci-editor to interROse any objec- 
tion which the law allows, whether it is the 
insufficiency of assets, or any other objec- 
tion? The ruling of the register in this case 
leaves that right as to all other objections 
but that of insufficiency of assets, unim- 
paired. Otherwise there could be no instance 
found in which a creditor could ask leave to 
prove his debt as the means of resisting a 
discharge. I presume it would not do to say 
that the report made by the register in return 
to the order of court, that the bankrupt had 
in all things complied with the provisions 
of the law, is conclusive as to that conform- 
ity. This report is a part of the machinery 
of the law to satisfy the mind of the court, 
and is only one of the means of ascertaining 
that the bankrupt's conformity has been such 
as to entitle him to his discharge. The si- 
lence of the creditors, after notice of the 
pendency of the petition for a discharge, is 
another means. But there is not the slight- 
est reason to suppose that the court may not 
resort to other sources of information known 
to the law, and tihe chief one of these is, the 
specifications and proofs, if any, which an 
opposing creditor may ofCer. 

But why admit objections generally, and 
refuse to hear that founded on the failure of 
assets? Simply because the report of con- 
formity in that particular has been filed. 
The report is doubtless correct, and correct 
for the reason that, when the register makes 
his examination, he finds no proof of debt on 
his files. 

If it is not intended to punish the creditor 
for his laches in filing and proving his claim, 
it is a harsh rule that would allow him to ffie 
his claim, and then deny him the fruits of 
that filing. Besides, it is difficult to discover 
any reason for allowing objections to be 
made in one instance and not in the other. 
The creditor is not under disability by the 
terms of the law, and is in time, I think, at 
any moment before the hearing. The bank- 
rupt is not entitled to his discharge. 



Case No. 8,486. 

In re LONGFELLOW et al, 

[2 Hask. 221; i 17 N. B. R. 27.] 

District Court, D. Maine. Jan., 1878. 

Bankkuptct— Assets— Incumbeued Laxds— Pat- 
siENTS— To Wnojr Chargeable. 

1. Assets from the sale of incumbered lands of 
a bankrupt should be applied to extinguish the in- 
cumbrances in the order of their priority. 

2. When incumbrances have been paid upon a 
particular parcel of land for the benefit of subse- 
quent grantees of different interests in the same, 
the sum so paid is chargeable, in the inverse or- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



der of alienation, to the most recently acquired 
interest. 

Petition by assignees [of E. Longfellow & 
Sons, bankrupts] to be reimbm-sed out of the 
proceeds from the sale of incumbered lands 
for sums paid to save the same from for- 
feiture. 

H, L. Mitchell, for assignees. 
George Walker and William H. McCrillis, 
for claimants of the fund. 

FOX, District Judge. This is a petition by 
the assignees that the sum of $4028, paid by 
them by leave of court from the general as- 
sets of the estate to redeem the right in 
equity of redeeming certain timber lands, 
may be repaid from the amount received from 
the sale of said lands, and now in the hands 
of the court. 

The petition in bankruptcy was fi:ed against 
the bankrupts, December 20, 1S73, and at 
that time the lands in question, being a por- 
tion of township No. 4, in the Bingham lands 
in Hancock county, were subject to various 
incumbrances, the right of redemption being 
in the bankrupts. 

Four of these incumbrances are alone in- 
volved in this investigation: I. A mortgage 
to Amos P. Pax-lin with covenants of general 
waiTanty, dated October 15, 1869, and re- 
corded the same day. It is conceded by all 
parties that Parlin's rights under this mort- 
gage are paramount to those of all other par- 
ties, and that he must first be fully paid from 
the proceeds of the land; nothing further 
need be said in relation thereto. 11. A con- 
veyance to Shaw Brothers, by deed of gen- 
eral warranty, of all the hemlock timber on 
the premises, dated April loth, 1871, and 
recorded April 20th. III. A release and quit 
claim to Peters & Co., dated January 12, 1872, 
accompanied by a bond of defeasance on pay- 
.•nent to them of the bankrupts' indebtment, 
and which together constituted and were 
equivalent to a mortgage of the premises. 

Prior to the deed to Shaw Brothers, viz: 
On the 1st of December 1870, John Shaw at- 
tached, on a writ against the Longfellows, 
all their interest in the premises. This at- 
tachment was kept in full force, so that there 
was a lien upon the premises from the date 
of the attachment which accompanied the 
judgment, and a sale of all the right, title and 
interest of the Longfellows was made on the 
execution in Shaw's favor, December 20, 1873, 
subject to the right of redemption by the 
Longfellows, or their assigns, within one year 
from that date; if not so redeemed, John 
Shaw, who purchased this right at this sale, 
thereby acquired all the interests which the 
Longfellows had in the premises on Decem- 
ber 1st, 1870, and Shaw Brothei-s and Peters 
& Co. lost all benefit and advantage by vir- 
tue of the conveyances to them after De- 
cember 1st, 1870. 

In August, 1874, the assignees commenced 
a bill in equity in this court against all of 
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these parties as well as certain others who 
claimed interests in the premises, to have 
their rights and the amounts respectively due 
to them asceitained and determined, praying 
for a sale of the premises in lots of 640 acres 
each, the proceeds to he deposited in court, 
subject to the rights and interests of the vari- 
ous parties. 

It was averred that, by this method of sale, 
enough would be realized to pay all the in- 
cumbrances and leave several thousand dol- 
lars for the benefit of the unsecured credit- 
ors; but if the premises were sold as an en- 
tirety, subject to the various incumbrances, 
nothing would be realized for the benefit of 
the estate; each and all of the respondents 
protested against any sale of the premises 
which would in any way impair their securi- 
ty, or debar them from enforcing their just 
claim, or require them to receive any less 
amount than the sum justly due, or for any 
less amount than the legal and equitable lien 
thereon. 

The parties not being able to agree upon 
the terms of sale, none was ordered until the 
final disposition of the cause, when the 
amount received was very much less than it 
would have been if a sale had been per- 
mitted according to the prayer of the bill in 
SL reasonable time after it was filed, property 
of this description having greatly depreciated 
in value. 

In December, 1S74, prior to the expiration 
of the year for redemption, John Shaw noti- 
fied the assignees, as well as Shaw Brothers 
and Peters & Co., that if the required amount 
to redeem was not paid to him before the 
■ year expired, he should, henceforth, insist up- 
on his rights under the laws of Maine, and 
should claim the estate, and not allow either 
of the parties whose rights were acquired 
after December 1st, 1870, to redeem the prop- 
erty. Shaw Bros, and Peters & Co. were 
each ready and willing for their own purposes 
to redeem the premises from John Shaw, but 
were each unwilling that the other party 
should acquire John Shaw's title, being ap- 
prehensive that their own rights might there- 
by be endangered; and each partj' repeatedly 
applied to the" assignees, urging them to re- 
deem, as they held in their hands funds be- 
longing to the estate sufixcient for that pur- 
pose. 

The assignees were alike unwilling thus to 
use these funds, excepting upon some agree- 
ment that it should be done for the common 
benefit of all parties interested, and in the 
course of the equity proceedings, as a charge 
upon the premises, to be refunded to the es- 
tate from the proceeds realized by a sale of 
the township. A petition was thereupon pre- 
pared by the assignees, somewhat loose and 
informal in its terms, which was presented 
to this court, December 8, 1874, for its sanc- 
tion, representing that it would be for the 
best interest of the creditors to redeem the 
premises from the Shaw levy by payment of 
the amount due thereon. This petition was 



not filed under the provisions of general or- 
der 17, and the notice thereby required was 
not given; but it was rather in the nature 
of a proceeding in the equity cause, and no- 
tice was given only to the parties to said 
cause, as they were the only ones to be af- 
fected thereby. 

Mr. McCrillis, counsel for Shaw Brothers, 
appeared with the counsel of the assignees 
before the comt; and it was shown to the 
court that the counsel of Peters & Co., in 
their behalf, approved of the proceedings by 
the assignees that they should advance from 
the funds in their hands belonging to the 
estate the amount required, and the court 
thereupon, with the assent of all parties, aii- 
thorized them to apply this amount for the 
timebeing for the benefit of the seveial parties 
interested in these premises, and to be bene- 
fitted by the removal of this incumbrance, all 
parties intending that, when the premises 
were sold, the amount should be restored to 
the general funds; that such was the pur- 
pose and intention of all these parties is mani- 
fest by the fact that the redemption was thus 
obtained at the intercession of Shaw Broth- 
ers and Peters & Co., and they thus became 
parties to, and approved of the plan, and re- 
quested the court to empower the assignees 
thus to use the funds of the estate. 

If the redemption was only for the benefit 
of the unsecured creditors, the assignees had 
full authority to act in their behalf to re- 
deem or not, as they saw fit, with the sanc- 
tion of the banki"upt court, and parties who 
were interested in prior incumbrances could 
not in any way control such action of the 
assignees. Neither their assent nor tlieir pro- 
test would avail to govern the assignees, if 
they were acting in behalf of the general 
creditors only; if the object and purpose of 
the assignees in redeeming the premises was 
merely for the advantage of the unsecured 
creditors, they would never have called upon 
Shaw Brothers and Peters & Co. to aid in the 
matter, appear before the court and request 
the court to authorize the assignees to re- 
deem the property. The great interest they 
had at stake and their conduct throughout the 
affair should satisfy any one that they never 
contemplated the assignees were thus acting 
solely for the unsecm*ed creditors; but the 
rather that they were making this advance 
temporarily from the funds in their hands 
as one step in the equity cause for the com- 
mon benefit and advantage of all parties in- 
terested, to relieve from this incumbrance, 
the amount to be restored from the proceeds 
of the estate when realized. 

Peters & Co. are the only parties who have 
derived any benefit from the redemption of 
the Shaw levy. If it had not been redeemed, 
they would have lost their entire claim in the 
premises; and by its payment their security 
has been saved, and a large amount, over and 
beyond that paid to Shaw, will be coming to 
them from the sale of the mortgaged estates, 
though not suflELcient to satisfy their demand. 
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as the incumbrance was one wMcli they nec- 
essarily must and would themselves have dis- 
charged, unless it had been done by the as- 
signees at their request; and as they thus 
reap all the advantages therefrom, it would 
seem but equitable that they should allow the 
amount, which the assignees have thus ap- 
propriated for their sole benefit, to be re- 
turned from the proceeds of the sale of the 
premises to the fund from which it was thus 
withdrawn. 

It is claimed in argument, that Peters & 
Co. might themselves have advanced the req- 
uisite ajnount to John Shaw, and have taken 
from him an assignment of his title, and that 
they would thereby have acquired an abso- 
lute title to the premises. If they, by so do- 
ing, could have acquired such a title, it is 
difficult to perceive what greater advantage 
they would have derived than they will have 
obtained by the assignees having paid the 
amount, if it shall be refunded to them from 
the proceeds of the sale. If Peters & Co. had 
paid it, they would have advanced just so 
much more money from their own means; 
they would have incurred this additional ex- 
penditm-e on account of the property, and in 
final settlement, after reimbursing them- 
selves the amount paid by them to John Shaw, 
they would have realized no more than they 
will if the amount is repaid to the assignees. 

But it cannot be admitted that a court of 
equity would have allowed Peters & Co., 
while a bill was pending for the adjustment 
and payment of all claims upon the property, 
by a purchase from Shaw to have acquired 
any absolute title under John Shaw to the 
exclusion of the assignees, or Shaw Brothers; 
if they had procured this title, the court in 
equity would have restricted the rights of 
Peters & Co. to a simple right of priority of 
payment, when the estate was sold, of the 
amount advanced therefor to John Shaw. 

The assignees had by their bill in equity 
submitted to the court the determination of 
the rights in the premises of all parties, and 
had prayed for a license to sell the premises 
for the payment of these demands accord- 
ing to their priorities. The court, therefore, 
having the custody and control of the prop- 
erty with all parties present for a determi- 
nation of their rights, would never have 
permitted one party, by acquiring any out- 
standing incumbrance, to defeat the purpose 
and object of the bill, and commit so gross 
a fraud upon all other parties by such a title 
acquired during the pendency of the cause. 
"Pendente lite nihil innovetur." It is also 
contended that Peters & Co. will be injured 
by the doings of the assignees, if they are 
required to allow this amount, as they are 
deprived of contribution from Shaw Broth- 
ers, whose title was also subject to John 
Shaw's claim for a proportion of the amount 
thus paid; but this, in my view, was not 
the true relation of these parties, as Shaw 
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Brothers would not have been liable for con- 
tribution, if Peters & Co. had themselves 
redeemed the property from John Shaw, 

The title of Shaw Brothers was to all the 
hemlock timber hj deed of wairanty, April 15, 
1871, duly recorded. Peters & Co.'s title was 
subsequent, viz.: January 12, 1872, by quit- 
claim deed. Although John Shaw's title was 
prior to, and had precedence of both these 
parties, yet, as Peters & Co. acquired their 
title by quitclaim posterior to Shaw Broth- 
ers, it is well settled in this eountiy, that, 
in such case, the parcel last sold is charge- 
able with the whole amount of the incum- 
brance, the rule being, that when lands sub- 
ject to an incumbrance are sold to different 
parties at diffei-ent times, those last sold are 
primarily liable to the payment of the in- 
cumbrance, which, although a lien on the 
whole, is chargeable on each parcel in the 
inverse order of its alienation. 

I am aware that Judge Story in his Equity 
Jurisprudence (volume 2, § 1233a), questions 
this rule, and is of opinion that it is not in 
accordance with English authority; but his 
doubts have not been sanctioned by the 
American courts, with but one or two ex- 
ceptions, and the rule is approved by a vei*y 
large number of the most authoritative state 
tribunals. A few cases only need be cited. 
Wallace v. Stevens, 64 Me. 225; Lyman v. 
Lyman, 32 Vt. 79; Chase v. Woodbuix G 
Gush. 143; George v. Wood, 9 Allen, 80; 
Clowes V. Dickenson, 5 Johns. Ch. 235; [Cour- 
den's Estate, 1 Barr. (1 Pa. St) 267].2 

The same rule is laid down by the courts 
of New Jersey, Pennsylvania, Ohio, Geoi'gia, 
Virginia, Alabama, Tennessee, Mississippi, 
and South Carolina. Any claim, therefore, 
by Peters & Co. for contribution from Shaw 
Brothers, would have been of no avail. And 
if Shaw Brothers had redeemed from John 
Shaw, they could have enforced their claim 
for the full amount paid against the interest 
of Peters & Co. in the premises, or have ac- 
quired a valid indefeasible title thereto. 

The case, therefore, is simply this: The as- 
signees for the benefit of all parties inter- 
ested in the estate, while a bill in equity was 
pending for the determination of their rights 
and for a sale of the property, has, with the 
approval of the court in equity, removed an 
incumbrance from the property by applying 
the general funds in their hands to this pur- 
pose. The respondents, Peters &■ Co., would 
have paid the same amount from their own 
funds and discharged this incumbrance, if 
the assignees had failed to do it; and they 
are the only parties who have profited by the 
discharge of the incumbrance. The assignees 
now pray for a return of the amount so 
paid; and I hold that justice and equity re- 
quire that the amount should be refunded. 
And it is so ordered. 

2 [From 17 N. B. R. 27.1 
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LONGFELLOW v. LEWIS. 

[2 Hask. 25G.] i 

Circuit Court, D. Massachusetts. Oct., 1878. 

Trover— PossESSio:sr in Third Pabtt tvith Lien 
— Wuo Liable— Motion to Set Aside Verdict 
— Conflicting Testimony — Motion fob New 
Trial— Effect of Delay in Deciding. 

1. Trover will lie by the general owner of goods 
against another who had converted them to his 
own use, although a lien esisted thereon in favor 
of a third party who had the immediate posses- 
sion. 

2. All persons aiding to deprive the true owner 
of his goods are liable for their conversion, wheth- 
er tiey profit by the tiansaction or not. 

3. The verdict of a jury will not be set aside 
when evidence has been given on both sides, and 
it is satisfactory to the court. 

4. When a verdict has been rendered for the 
plaintiff, and a motion for a new trial has been 
filed, and thereafterwards the defendant has 
been summoned as the plaintiff's trustee before 
the motion was disposed of, the court will not de- 
lay judgment, as its action upon tiie motion must 
be considered as had on the day when the motion 
was filed. 

Tort, by [Levi Longfellowl a citizen of 
Minnesota against [Marshall A. Lewis] a" 
citizen of Massachusetts for a quantity of 
butter, alleged to have been convertea by 
the defendant to his own use. A verdict 
had been rendered for the plaintiff, and the 
defendant moved for a new trial because 
the same was against law and evidence. 
After the motion had been filed, and before 
the same had been disposed of, the defend- 
ant was summoned as the plaintiff's trustee, 
and for that cause, when the motion was 
overruled, claimed that judgment against 
him should be delayed. 

Seth J. Thomas, for plaintiff. 
Edward Avery, for defendant 

Before CLIFFORD, Circuit Justice, and 
FOX, Distiict Judge. 

FOX, District Judge. This is an action of 
tort, brought by a citizen of Minnesota, to 
recover for a quantity of butter consigned 
by him for sale to one Warner, at Boston, 
in 1877. Warner received the butter, paid 
the freight, and stored the same with 
Walter, and died a day or two afterwards. 
J- M. Way was immediately appointed his 
administrator, and the butter was sold by 
Walker, who rendered to the defendant, a 
brother-in-law of Warner, an account of 
sales, and paid to him by check payable to 
his order the amount received for the butter, 
less expense of storage and commission. 
Evidence was introduced tending to show 
that the defendant had advanced Warner 
one thousand dollars under the pretence that 
it was to be sent to the plaintiff on account 
of this consignment, with the understanding 
that defendant was to have security upon 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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the merchandise for this advance, and that 
after Warner's death, the defendant direct- 
ed the sale to be made by Walker of the 
butter, and assisted in obtaining a pur- 
chaser. 

The defendant testified that he gave no 
directions as to the sale, and did not assert 
any claim to the butter; but that he in- 
dorsed and delivered to Way, the adminis- 
trator, the check received by him from 
Walker; and the jury were instructed that 
if they believed the testimony of the de- 
fendant, he was entitled to their verdict. 
They, however, found for the plaintiff for 
the full value of the butter, and the defend- 
ant now moves for a new trial. 

The first objection is that, although the 
plaintiff was the owner of the goods, he was 
not in the immediate possession of the prop- 
erty at the time of the sale and conver- 
sion, as the possession was in Warner and 
his legal representatives, with a right to re- 
tain the same until payment of the freight 
and storage thereon. To maintain trover, 
the plaintiff must ordinarily have a right to 
the present possession of the goods, but an 
intervening right, by way of lien, will not 
deprive the general owner of this remedy 
against the wrong doer. 2 Greenl. Ev. 
§ 640, note 2; Gordon v. Harper, 7 Durn. 
& E. [Term B.] 9; NicoUs v. Bastard, 2 
Gromp. M. & R. 659; Rugg v. Barnes, 2 
Gush. 591; Harvey v. Epes, 12 Grat 153. 

The defendant requested certain rulings 
that will hereafter be considered, which 
were refused. The jury were instructed 
<'that, in order to hold defendant accounta- 
ble in this action, they must be satisfied 
that he intermeddled with the property, ex- 
ercised acts of ownership over it, and by 
his conduct aided to deprive the plaintiff 
of his property." 

By rendering their verdict iror the plain- 
tiff under this instruction, the jury must 
have found that the plaintiff had been de- 
privea of his property, and that this had 
been done by reason of defendant's inter- 
ference and exercising acts of ownership 
over it All who are concerned in such a 
transaction, thus interfering and dealing 
with the property of another, so that the 
same is lost to its true owner, are clearly 
accountable to him for its value, and are 
guilty of a conversion of the property. 

It is said that, by this instruction, the in- 
tent of the tort-feasor is wholly ignored; 
that he may not have contemplated any- 
thing wrongful or injurious to the owner; 
but in such a case as the present, the in- 
tent is immaterial; the result is the gist of 
the action; the loss of this property to the 
plaintiff by the defendant's wrongful taking 
and disposing of the merchandise is with- 
out justification; and in such a case, with- 
out regard to the motive which prompted 
the act, the wrong-doer is responsible for 
the immediate consequences of such con- 
duct, and is obliged to affoi'd indemnity 
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therefor. A carrier, believing that a pai-ty 
who claims merchandise in its possession 
to be lawfully entitled thereto, may, with 
entire innocence, deliver the property to 
such claimant; but his motives and inten- 
tions, however honest, would not afford 
him any defense against the claim of the 
true owner of the property. 

We are referred to the case of Metcalf v. 
McLaughlin, 122 Mass. 84. There, a team- 
ster, at the request of a mortgagee, remov- 
ed certain household furniture from No. 400 
Shawmut avenue to No. 196 in the same 
street, and delivered the same to the mort- 
gagee, and it was held to be no conversion. 
The possession of the furniture being all the 
time in the mortgagor, the jury found the 
defendant had no intent to convert the prop- 
erty to his own use, or to the use of the 
mortgagee, but simply intended to transport 
it from one house to another, there to be 
used as before by the mortgagor. The court 
says (page 87): "The case discloses on the 
part of the defendant no assumption of own- 
ership, or of a right to dispose of another's 
goods, by wrongfully taking, illegally us- 
ing, or wrongfully detaining them." In the 
present case, an assumption of ownership 
and an illegal disposal of the goods, so 
that the plaintiff lost them, were found by 
the jury under the instructions given to 
them by the presiding judge. 

Ever since Holt's time, it has been the 
law, "that assuming to one's self the prop- 
erty and right of disposing of another's 
goods is a conversion." 

The first instruction requested was as to 
the right acquired by an administrator to 
sell and dispose of the property. As the 
plaintiff only claimed to hold defendant ac- 
countable for his own conduct in depriving 
him of his property, this instruction was 
wholly irrelevant. 

The second request was, "that if defend- 
ant did not receive any of the proceeds of 
the sale of the butter, he was not to be 
held accountable." If by the acts of defend- 
ant, the plaintiff has been deprived of his 
goods, it is wholly immateriad whether the 
defendant did or did not profit thereby. 

The third was, "if the defendant merely 
aided the administrator in making the sale 
of the goods, and indorsed the check given 
for the proceeds of the sale, without re- 
taining any portion of such proceeds, that 
would not be, as a matter of law, a con- 
version of the goods by the defendant, and 
the plaintiff would not be entitled to recov- 
er in this action." This instruction was not 
given; but the jury were instructed that, 
if they credited the testimony of the de- 
fendant, he was entitled to their verdict. 
The requested instruction as drawn should 
not have been given, as where one party 
aids another in depriving a third pai*ty of 
his goods, under ordinary circumstances, 
all concerned in the proceeding are jointly 
accountable for the value of the property. 
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The instructions given by the court were 
more full, precise and direct, and "of them, 
it is very certain the defendant has no 
cause of complaint. Whether they could 
have been sustained If plaintiff had except- 
ed, it is not necessary for us now to de- 
termine- 
In Bray v. Hartshorn [Case No. 1,8201, Mr. 
Justice Clifford says: "When evidence is 
given on both sides, and the verdict of the 
jury is satisfactory to the court, the par- 
ties must not expect an extended argument 
in disposing of a motion for a new trial." 
This is all we deem necessai-y to remark 
on that portion of the motion which alleges 
the verdict was against the evidence. 

It is suggested in argument, that since 
the verdict, the defendant has been sum- 
moned as trustee of the plaintiff. This we 
do not deem a valid cause for delaying 
judgment in the present suit, as the ac- 
tion of the court in disposing of the motion 
must be considered had as of the day when 
the motion was filed. The intervening de- 
lay, being for the accommodation of coun- 
sel and of the court, should not in any de- 
gree affect tlie right of the plaintiff to the 
fruits of his verdict. Motion overruled. 
Judgment on the verdict. 
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LONGSTRETH v. PENNOCK et al. 

[30 Leg. Int. 29; i 7 N. B. R. 449; 9 Phila. 
394; 20 Pittsb. Leg. J. 107.] 

Circuit Court, E. D. Pennsylvania. Oct 9, 
1872.2 

Bankruptcy— Rest DcE-P.iyjiEXT bt Assigxee. 

Rent for store occupied by bankrupt, and sub- 
sequently by his assignee, and where there were 
sufficient goods to satisfy rent on distress, 
should be paid in full by assignee up to the time 
of the surrender of the property. 

[Cited in Bailey v. Loeb, Case No. 739.] 

On the 19th of December, 1867, the bank- 
rupts [Osboum Watson and Joseph B. De 
Young, trading as Watson & De Young] 
rented from Abraham L. Pennock and oth- 
ers, for the term of one year from January 
1, 1868, the front store and other portions of 
premises No. 533 Market street, at an annual 
rental of five thousand dollars, payable quar- 
terly, and entered upon possession under the 
lease. Subsequently, another portion of the 
basement was let to Watson «& De Young, by 
a verbal agreement and the rent for the 
whole, for the year commencing January 1, 
1870, was reduced to four thousand five hun- 
dred dollars per annum, the tenants contin- 
uing their occupancy of the premises with- 
out any new or other written agreement. 
The accruing rent was paid in full to July 
1, 1870. On the 25th of January, 1871, Wat- 
son & De Young, who still continued their 

1 [Reprinted from 30 Leg. Int. 29, by permis- 
sion.] 

2 [Affirmed in 20 Wall. (87 U. S.) 575.] 
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occupancy of said premises as tenants, -were 
adjudicated bankrupts by the United States 
district eoui-t of this distiict, on creditors' 
petition, filed January 20, 1871, and an as- 
signment of all their estate under the bank- 
rupt law, -was duly made on the 28th day of 
March, 1871. The goods of the bankrupts 
(which were at all times sufficient, if dis- 
trained on, to have satisfied the rent in ar- 
rear,) remained on the premises, and the 
same were occupied by the assignee unti'l 
he had sold all the goods, which brought an 
amount largely exceeding the rent claimed 
to be in arrear, and until May 24, 1871, when 
the premises were surrendered to the de- 
fendants [George Pennoek and David Sell- 
ers] in this action. They claimed from the 
assignee, rent of said premises, at the rate 
of four thousand five hundred dollars per an- 
num, from July 1, 1870, to May 24, 1871. 
Allowing certain credits, this amount was 
paid to the defendants by the assignee, he 
taking a receipt from them in which they 
agreed, that in case this payment should be 
disallowed in whole or in part, to refund so 
much as would be necessary to indemnify 
the assignee. On the 2Gth of October, 1871, 
the assignee wrote the defendants the follow- 
ing letter: "Gentlemen: Under a recent de- 
cision of the circuit court of the United 
States for the Western district of this cir- 
cuit—In re Butler [Case No. 2,236],— to which 
my attention has been called by James Par- 
sons, Esq., register in bankruptcy, it be- 
comes my duty, as assignee in bankruptcy 
of Watson & De Young, to demand from you 
the return under your refunding receipt of 
June 13, 1871, of all the rent received by you 
on that date from Charles Vezin, former as- 
signee of Watson & De Young, bankrupts, 
that accrued up to the time of his appoint- 
ment as assignee. Will you favor me by a 
prompt response to this demand, and oblige, 
youi-s truly, J. Cooke Longstreth, Assignee." 
The defendants having refused to comply 
with this demand, this action was brought 

Mr. Longstreth, for plaintiff, cited the 
above case of In re Butler. 

Before STRONG, Circuit Justice, and Mc- 
KBNNAN, Circuit Judge. 

McKENNAN, Circuit Judge. I am report- 
ed as having concurred in that decision. I 
did so; but I said that I did not adopt the 
reasons for it stated in the report. 

Mr. Townsend, for defendant, cited In re 
Appold [Case No. 499]. 

October 9th, 1872, it is ordered by the 
court that judgment be entered for defend- 
ants against the plaintiff on the case stated. 

[NOTE. Tliis case was affirmed by the su- 
preme court in error. Mr. Justice Swayne, who 
delivered the opinion of the court, said, in speak- 
ing of the Pennsylvania statute (June 16, 1836), 
which gives, in case of property seized under ex- 
ecution, one year's rent to the landlord: "This 
case is within the equity of that statute. The 



question presented is one belonging to the local 
law of Pennsylvania. We think it was correct- 
ly decided by the circuit court." 20 Wall. (87 U. 
S.) 575.] 

LONGWORTH (RAYMOND v.). See Case 
No. 11,595. 

LONGWORTH (BANK OP THE UNITED 
STATES v.). See Case No. 923. 
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LONGWORTH v. CLOSE. 

[1 McLean, 282,] i 

Circuit Court, D. Indiana. May- Term, 1837. 

Deed — Usbecorded fok Twentt-Sis Teaks- 
Certified Copr — Suspicion op Fraud — Deed 
TO Son — No Acts op Ownership — Adverse 
Possession. 

1. A deed which purports to have been exe- 
cuted in 1809, but not recorded until 1835, is not 
recorded within the act of Indiana, which makes 
a duly certified copy evidence. 

2. A deed thus executed and recorded by the 
order of a father to his infant son, must esdte 
suspicion, and needs explanation. The explana- 
tions which are attempted in this ease rather go 
to strengthen than remove the suspicions which 
arise from the facts. 

3. The father remaining in possession of the 
premises for more than twenty-five years, and 
having surrendered ihe deed to his son and pro- 
cured a deed to himself, is not guilty of fraud, so 
as to set aside the deed thus procured. 

4. The deed from Kemper to the son was not 
recorded until after the decease of the father, and 
it is probable the son had no knowledge of the ex- 
istence of the deed until after that event. The 
son, though living with the father, appears at no 
time to have exercised any acts of ownership over 
the farm. The possession of the father must be 
considered adverse to the son, and the son is 
hound by the statute of limitations. 

5. The son acquired no title under the deed 
to him from Kemper. 

6. But if the deed from Kemper to the son 
were good, still the deed from the son to the les- 
sor of the plaintiff is inoperative, as it is proved 
there was an adverse possession of the premises, 
at the time it was executed. 

Mr. Caswell, for plaintiff. 
Mr. Dunn, for defendants. 

HOLMAN, District Judge. The plaintiff 
in support of his claim to the lands in con- 
troversy, offered in evidence the copy of the 
record of a deed from Elnathan Kemper, to 
David B. Close, dated March 27th, 1809, and 
acknowledged the same day before a justice 
of the peace of the state of Ohio, but whose 
official character is not certified until May 
5th, 1835. The deed was recorded the 11th 
of May, 1835. The defendants [Elizabeth 
Close and others] objected to the admission 
of the copy in evidence, unless the absence 
of the original was* accounted for. The 
court, however, permitted the copy to be 
read, reserving the question, until the whole 
of the evidence was given. The plaintiff 
also offered in evidence a deed from David 

1 [Reported by Hon. John McLean, Circuit 
Justice,] 
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B. Close, to Nicholas Longwortli, plaintiff's 
lessor, dated March 20, 1833, which had not 
been recorded. He proved by Daniel J. Cas- 
well, that the grantor and the subscribing 
witnesses were not residents of this state, 
and claimed the right of proving their hand- 
writing as proof of the execution of the 
deed, to which the defendants objected, but 
the objection was overruled by the court. 
The hand-writing of the gi-antor and of the 
subscribing witnesses was proved and the 
deed was read in evidence. The defendants 
gave in evidence a deed from the said Bl- 
nathan Kemper, to David Close, the %ther 
of David B. Close, for the same land, dated 
Sept. 29th, 1821, and recorded the 3d of Octo- 
ber following. The substance of the parol 
evidence as testified by Samuel Jelly and 
John Craft, is, that David Close, the father, 
was residing on the land, and had made 
some improvement, when the witness Jelly 
first came to the country in 1812. That he 
stated to the witnesses at different times, 
that he had purchased the land of Kemper, 
with his own money, and for his own use in 
1809, but took a deed in the name of his son, 
David B. Close, who at that time was an in- 
fant residing in the state of Connecticut, 
that the reason he gave why he took the 
deed in his son's name was because that 
after the death of his first wife, he had mar- 
ried a woman in Pennsylvania, who had 
children by a former husband, that he had 
left this wife, and had come to this state, 
that he paid for the land with money 
or property he had obtained by this wife, 
and fearing his wife or her heirs might 
claim the land, he took the deed in his son's 
name. That he kept possession of the deed 
and never had it recorded. That after the 
death of this wife he delivered up the deed 
to Kemper in 1821, and took the deed from 
Kemper in his own name, giving Kemper a 
writing on the back of the deed thus given 
up, to indemnify him against the claim of 
D. B. Close. That David Close married a 
third wife, by whom he had children. That 
David B. Close lived with his father on the 
premises in 1818, that his father became dis- 
pleased with him and sent him away. That 
David Close continued to reside on the prem- 
ises and use them as his own until his 
death, which took place in 1832. That his 
wife and family still continued in posses- 
sion. That he made a will devising the 
premises, which by mistake was not pro- 
duced. That David B. Close, in conversa- 
tion with the witness Craft, after the death 
of his father, relative to this and other lands 
purchased by his father in his name, stated 
that it was not his money but his father's 
that paid for the land. 

In deciding on this case I find it necessary 
to review the questions that were presented 
during the trial. On the subject of proving 
the execution of the deed from D. B. Close 
to Longworth. by other than subscribing 
witnesses, when those witnesses are not res- 
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idents of the state, my opinion remains un- 
altered. Although the decisions on this sub- 
ject are not uniform. But such has been 
the decision of the supreme court of this 
state, and I think that decision correct But 
the propriety of admitting a copy of the deed 
from Kemper to D. B. Close, presents a dif- 
ferent and a very complicated question. I 
have become satisfied that when the orig- 
inal deed is presumed to be in the posses- 
sion of the party who offers the copy in evi- 
dence, the copy is inadmissible, unless the 
absence of the original is accounted for. On 
this point however the decisions are contra- 
dictory. In New York, Vh-ginia, Kentucky 
and Tennessee, it has been decided, that 
when the law requires the deed to be I'e- 
corded, and the record shews a compliance 
with all the legal pre-requisites, a copy of 
the deed recorded, regularly certified, is ad- 
missible evidence without any inquiry as 1o 
the original, and in some cases it has been 
decided that it is received equally with the 
original. Jackson v. Hopkins, 18 Johns. 487; 
Baker v. Preston, Gilmer, 285; Tebbs v. 
White, 4 Bibb. 42; Strode v. ChurchiU, 2 
Litt. [Ky.] 76; Lannum v. Brooks, Hayw. 
[Tenn.] 121; Smith v. Martin, 2 Overt. 208. 
In Pennsylvania, North Carolina, Connecti- 
cut, and in the supreme court of the United 
States, a copy of a recorded deed is not to 
be received as evidence without accounting 
for the non-production of the original. 
Scott V. Leather, 3 Yeates, 184; Yarborough 
V. Beard, 1 Tayl. 25; Nicholson v. Hilliai-d, 
1 Car. L. Repos. 253; Cunningham v. Ti-acy, 
1 Conn. 252; Biggs v. Taylor, 9 Wheat. [22 
U. S.] 483; Brooks v. Marbm*y, 11 Wheat. [24 
U. S.] 78. In South Carolina there are stat 
utory provisions respecting the admission of 
such copies in evidence, and independently 
of these provisions, the decisions support 
the principle contained in the last named 
cases. See Purvis v. Robinson, 1 Bay, 493; 
Dingle v. Bowman, 1 McCord, 177. In Mary- 
land the case of Carroll v. Llewellin, 1 Har. 
& McH. 162, seems to be in accordance with 
the first class of decisions. But in that case 
some stx-ess seems to have been laid- on the 
fact, that possession of the land had been 
given with' the deed. And Chief Justice 
Marshall in Brooks v, Marbury [supra], 
doubts the uniformity of the decisions in 
Maryland in favor of receiving the copy 
when no account is given of the original. 
And in Gittings' Lessee v. Hall, 1 Har. & J. 
14, it was decided that the deed itself must 
be produced unless it was lost Dorsey v. 
Gassaway, 2 Har. & J. 407, supports the 
same principle. 

Taking all these cases together and the 
principles on which they were decided, and 
I am clearly of opinion that both reason and 
authority are in favor of rejecting the copy 
when the party producing it is presumed to 
be in possession of the original and does not 
account for the non-production of it But if 
the party is not presumed to be in possession 
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of the original, a regularly certified copy of 
a recorded deed is admissible in evidence, 
without accounting for the absence of the 
original. It has been decided in Tennessee, that 
when a deed contains a general warranty, 
the title papers are presumed to be in the 
hands of the warrantor and the warrantee 
is not bound to produce them in evidence. 
*C!ook's Lessee v. Hunter, 2 Overt. 113. But 
here the deed, from D. B. Close to Long- 
worth, not being with general warranty, does 
not come within the terms of this case. I 
see no reason that excuses the plaintiff from 
producing the original deed or accounting for 
its non-production. But even if the copy of 
a regularly recorded deed were admissible 
in evidence, without accounting for the non- 
production of the original, the circumstances 
of this deed as they appear from the copy 
offered in evidence, independently of the parol 
evidence, are such as to excite suspicions 
sti'ong enough to render the copy inadmis- 
sible. In tlie language of Talbert v. Stinson, 
1 Pet [2G U. S.] 188, the acknowledgment of 
a deed is merely for the purpose of having it 
recorded, and it is not conclusive on the op- 
posite party. It is ex parte and consequently 
only prima facie evidence where every thing 
appears to be regular and legal, and the 
party to be affected by it may question Its 
validity. See, also, Jackson v. Schoonmaker, 
4 Johns. 164; Pidge v. Tyler, 4 Mass. 541. 
And a copy of a recorded deed cannot be 
admitted as evidence unless all the formali- 
ties and legal requisites have been complied 
with. Horton v. Hagler's Ex'r, 1 Ruff. [Hawks] 
48; aiiller's Lessee v. ^Holt, 1 Overt. Ill; 
Vickroy v. M'Knight, 4 Bin. 209. And a 
deed acknowledged but not recorded cannot 
be received in evidence without proof of its 
execution. Jackson v. Shepard, 2 Johns. 77. 

In the case before the court, the deed was 
executed the 27th of March, 1809, and ac- 
knowledged on the same day, but it was not 
recorded until the 5th of May, 1835. Nor 
until this time was it proffered for being 
recorded, the official character of the Justice 
of the peace of the state of Ohio, who took 
the acknowledgment, nor being certified, pre- 
senting a lapse of more than twenty-six years 
after the execution of the deed before it was 
recorded. So great a length of time between 
the execution of the deed and the recording of 
it, without any explanatory circumstances, 
exhibits such a gross irregularity, such a de- 
parture from one of the requisites of the 
statute of this state, as to show conclusively 
that this was not a regularly recorded deed. 
In the case of Harvey v. Alexander, 1 Hand. 
[Va.] 219, it was decided that a deed pot 
lodged to be recorded until eight months after 
its date, and not proved by the witnesses on 
whose testimony it was recorded, to have 
been sealed and delivered within eight 
months before it was recorded, is not good as 
a recorded deed. 

Without subscribing to the doctrine of this 
case in its whole extent as exactly applicable 



to the case before the court, I feel warranted 
in the conclusion, that if a deed is not record- 
ed until so great a length of time after it pur- 
ports to have been executed, as precludes the 
party to be affected by it, from every reason- 
able opportunity of detecting any fraud, im- 
position or forgery, that may have been prac- 
tised in the ease, that the deed cannot be con- 
sidered as a regularly recorded deed so as to 
authorize the reading of a copy of it in evi- 
dence. So much suspicion would attach itself 
to the deed, that nothing but the instrument 
itself should be received. But the copy of 
this deed is before the court with explanatory 
circumstances. I presume this is the deed 
that was taken by David Close of Nathaniel 
Kemper, in the name of David B. dose, and 
which David Close afterwards delivered up to 
Kemper with a writing on the back of it to 
indemnify Kemper against the claim of D. B. 
Close. That D. B. Close was then an infant 
in the state of Connecticut and knew nothing 
of the transaction. If D. B. Oose was in ex- 
istence when the deed was- executed, he had 
been of age more than five years before the 
deed was recorded; but the testimony will war- 
rant the supposition that he was two or three 
years of age, at least, when the deed was 
executed— and that seven, eight, or more years 
had passed after he was of age before the 
deed was recorded. These circumstances, tak- 
en in connection with the fact that the deed 
was not recorded until several years after the 
decease of David Close, and altogether they 
give this deed a more suspicious aspect than 
if the copy was before us without any ex- 
planatory circumstances. I am therefore of 
opinion that the .copy of this deed cannot be 
considered as any part of the evidence in this 
case. 

Leaving this deed out of the case, there is 
no evidence that David B. Close was entitled 
to the premises in controversy — consequently 
the title of the plaintiff must fail, unless, as 
was suggested in argument, that David B. 
Close inherited an interest in the premises as 
one of the heirs of his father, and that the 
plaintiff was entitled to recover to the extent 
of that interest. This position was incidental- 
ly assumed by the plaintiff's counsel. It ap- 
peared to be the thought of the moment, aris- 
ing out of the absence of the wiU of David 
Close. It was not a feature of the case to 
which the attention of the court or of the wit- 
nesses was directed. It is true the witnesses 
spoke of the children of David Close, yet I 
do not consider that there is any testimony 
before the eom-t as to the number of heirs 
that are entitled to inherit his estate; or that 
David B. Close, as one of the heirs, has shown 
his claim to any specific portion of the lands 
of liis ancestor. But if I have mistaken the 
law in rejecting the copy of this deed, I have 
done the plaintiff no injury. For if this deed 
is considered a part of the testimony in this 
case, there is not then such a case presented as 
entitles the plaintiff to recover. 

These questions would arise out of the facts 
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in the case:— Fii*st. Did David B. Close ac- 
quire a legal title to the premises by virtue of 
the deed made by Kemper, in 1809? Second- 
ly. If he did, had he or his assignee, at the 
time this suit "was instituted, an existing right 
of entry, so as to maintain an action of eject- 
ment? Thirdly. Was his conveyance to Long- 
worth operative at law, so as to constitute a 
legal transfer of his title? If either of these 
questions are answered in the negative, it 
defeats the plaintiff's right of action; and al- 
though they are involved in some intricacy, it 
is my opinion that each of them must be an- 
swered in the negative. 

In the first place, David B. Close acquired no 
title by virtue of the deed from Kemper. Lay- 
ing out of view the question of fraud, that 
I win presently look into, this position seems 
to be incontrovertible. When a man pur- 
chases lands with his own money, and talies 
the deed in the name of another, the general 
rule in equity is, that the grantee takes the 
title in trust for the purchaser. Gascoigne v. 
Thwing, 1 Vern. 3C6; Lloyd v. Spillet, 2 Atk. 
148; Smith v. Baker, 1 Atk. 383; WaUey v. 
Walley, 1 Vern. 484; 2 Fonbl. Eq. 117. But 
if a father purchases and takes a deed in the 
name of his son, unadvanced, it is presumed 
to be an advancement for the son, and not a 
trust, except the father acts as proprietor, or 
does any thing that implies him to be the 
owner of the land, this shall overrule the pre- 
sumption of the law. 2 Fonbl. Eq, 121, 122; 
Loyd V. Eead, 1 P. Wms. 608; Finch v. Finch, 
15 Ves. 43. In this case the conduct of the 
father shows conclusively that he did not in- 
tend this land as an advancement for his son. 
He took possession of it, improved it, and used 
it as his own, and never recognized his son as 
having- any interest in it. Holding up the 
deed, and not having it recorded, and after- 
wards delivering it up to the gi'antor and tak- 
ing a deed in his own name. 

But it is contended that the son received 
the legal title to the land by virtue of the 
first deed from Kemper, of which he could not 
be divested by the act of the father. It is 
true, on general principles of law, that a title 
is not divested by the destruction of the deed 
that conveyed the title, and that a voluntary 
deed once perfected cannot be revoked at the 
pleasure of the maker; but these principles in 
their application ai-e subject to various modifi- 
cations, and are not conclusively applicable, 
to any case, except the title is in all respects 
complete. In this case the title of the son 
was not complete. No man can make another 
a grantee, without his consent; and a deed 
though recorded is null and void if it is not 
afterwards accepted by the grantee. Harri- 
son V. Trustees of Phillips Academy, 12 Mass. 
456. Here, then, is no evidence that D. B. 
Close knew of the existence of the deed until 
after the death of his father, twelve years 
after the deed had been given up, and another 
taken for the same land in his father's name. 
In the case of Maynard v. Maynard, 10 Mass. 
456, the father made a deed to his son, which 



was acknowledged, and recorded, and deliver- 
ed to a third person to be kept until called 
for. The father afterwards called for it, and 
cancelled it: no estate passed to the son, al- 
though he had concurrent possession of the 
land Avitli his father. In Stinson's Lessee v. 
Russell, 2 Overt. 40, a deed was executed, 
but before it was registered, the grantee de-^ 
stroyed it, and at his request the grantor con-' 
veyed the land to a third person, it was held 
that the first grantee had no title to the land 
after the second deed was executed. 

These eases, and many others of a similar 
import, induce me to believe that D. B. Close 
had no title to the premises, even as trustee, 
after the execution of the deed to his father. 
For no court, either of law or equity, will en- 
large the rules of construction, so as to favor 
a trustee who has no beneficial interest, in 
setting up a title to the prejudice of his ces- 
tui que trust. 

But it is suggested in the argument, that 
David Close took the deed from Kemper 
in the name of his son, with intent to de- 
fi-aud his second wife or her heirs; and that 
he cannot now allege his own fraud in order 
to destroy' his son's title. I do not think 
there is anything in this that affects the 
father's title. The nature of the claim that 
this wife or her children had against David 
Close does not appear, and I am not prepared 
to say that an act that is done to defeat an 
imaginary claim, will be so affected with 
fraud as to change its legal or equitable 
character. A deed made to defi-aud credit- 
ors, cannot be set aside if there are no debts 
founded on a legal, s,ubsisting consideration. 
Alexander v. Gould, 1 Mass. 165; Taylor v. 
Eubanlcs, 3 A. K. Mai-sh. 243. But it is not 
the father that is here alleging his own 
fraud, in order to set up his own deed, and 
destroy his son's title. How the case would 
have stood between the father and the son, 
if the son had received the deed from Kem- 
per, before it was given up, and no otner 
deed had been given, and the father had now 
come into a court of equity as cestui que 
trust to enforce his claim against his son, 
as trastee, need not now be inquired into. 
In that case it might have been said with: 
more propriety, that the question of fraud 
was applicable. But the father having kept 
tlie first deed in his own power, in such a 
way, and for so long a time, that if his de- 
sign was fraudulent, was well calculated to 
defeat that design, and then having taken 
a deed in his own name, it is not now with 
the son, after such a lapse of time, to urge 
this indefinite fraud of his father, in order 
to revive his own dormant title, and defeat 
the deed of his father, which had been on 
record thirteen or fourteen years before he 
set up his claim, and to disturb a possession 
which has been uninterrupted for more than 
five and twenty years. 

Secondly, If David B. Close acquired a title- 
to the land by virtue of the first deed from 
iiemper, I am inclined to think that neither he 
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nor his assignee had a right to enter on the 
premises at the time this suit was instituted, 
in Novemher, 1833, because David Close 
and those claiming under him had heen 
in adverse possession of the premises more 
than twenty years. There can be but little 
doubt about the length of time of the 
father's possession. It is in proof that he 
was in possession, and had improved the 
premises in 1812, The presumption is, he 
took actual possession as doon as he made 
the purchase, in 1809. His possession con- 
tinued until his death, since which time 
his widow and family had retained the pos- 
session, being nearly twenty five years before 
this action was commenced. But was the 
father's possession adverse to the title of 
the son? The question as to what constitutes 
an adverse possession, is perplexed by many 
conflicting decisions, which it is difficult to 
reconcile. In this case, it is evident that 
the father purchased the land for himself, 
and held possession of it in his own riglit, 
and never recognized his son as having any 
right to disturb his possession. And from 
the principles established by the supreme 
court of the United States, in the case of 
Boon V. Chiles, 10 Pet. [35 U. S.] 177, I am 
inclined to believe that the father held the 
possession adverse to the title of the son, 
from the beginning, and that the plaintiff's 
right of entry was barred by the act of 
limitations, before this suit was instituted. 
But the act of limitations which bars an 
ejectment after twenty years adverse pos- 
session, has a saving in favor of infants, 
until five years after their disabilities are 
removed. And D. B. Close was an infant 
when his title accmed. The age of D, B, 
Close is not given, and from the testimony 
it is barely possible that he was within the 
saving of the act of assembly. If he was 
one year and a half old when the deed in 
his name was executed, more than five years 
elapsed after he came of age before this 
suit was commenced; but from the facts in 
the case, the presumption is, he was more 
than two years of age when the deed was 
executed, and consequently, his case is not 
within the saving of the act of assembly. It 
lay on the plaintiff to rebut tliis presumption, 
and to show that D. B. Close, and those 
claiming under him, were within the saving 
of the act of limitation. This has not been 
done, and the saving of the statute wilt not 
avail the plaintiff. 

It is fm-ther urged that statutes of limita- 
tion do not operate as between trustee and 
cestui que trust. All the cases I have seen 
where this principle has been applied, are 
where the trustee has attempted to set up 
the statute in bar of the equity of the cestui 



que trust, and even then the statute runs after 
the ti'ust is disclaimed. See the above case of 
Boon V. Chiles. But a contrary principle pre- 
vails in favor of a cestui que trust against 
his trustee. A long, uninterrupted possession 
in the cestui que trust weakens even the legal 
title of the trustee, and a conveyance to the 
cestui que trust is presumed. ' 

Another position was taken by the plain- 
tiff's counsel in the argument, of this pai't of 
the case. That David B. Close was in pos- 
session of the land, while he lived with his 
father in 1818, and that it was not imtil after 
that time that the act of limitations began to 
run. But certainly this ground is not tena- 
ble. There was nothing in the fact of the 
son's living with the father at that time, that 
in any way interrupted the father's posses- 
sion. No intimation whatever is given that 
the son pretended any daim to the premises, 
or exercised any ownership over them. Thus, 
whatever view is taken of this part of the 
case, it seems clear, that the plaintiff's right 
of action is bari-ed by the statute of limita- 
tions. 

The third question remains to be considered. 
If David B. Close acquired a legal title to the 
premises by virtue of the first deed from 
Kemper, and his claim was not barred by the 
statute of limitations, was his conveyance to 
Longworth operative in law so as to consti- 
tute a legal ti*ansfer of his title? This deed 
bears date the 20th of March, 1833; at that 
time the widow and younger children of David 
Close, were in possession of the premises, by 
virtue of the seizure of David Close at the 
time of his death; and if the possession of 
David Close at the time of his death, was ad- 
verse to the title of David B. Close; that ad- 
verse possession continued when this deed was 
executed, and the deed was therefore void. 
Whatever doubts may have existed as to the 
character of 'the possession of David dose, 
prior to the time he received the deed from 
Kemper in his own name, there can be no 
doubt, but that after he received that deed, 
and had it recorded, he held the possession, 
as in his own right, adversely to aU the world. 
And it has been decided in this state, and in 
many others, that a conveyance of land to a 
stranger to the possession when there Is an 
adverse possession, is in law a nullity and con- 
veys no title. See Fite v. Doe, 1 Black. [66 
tJ. S.] 127; Hopkins t. Ward, 6 Munf. 38; 
See V. -Greenlee, Id. 303; Swett v. Poor, 11 
jVIass. 549; Jadcson v. Elston, 12 Johns. 452; 
Gibson v. Shearer, 1 Murph. 114. 

Thus in every point of view in which the 
ease can be considered, the plaintiff has shown 
no right to recover, even if the copy of the 
deed from Kemper to David B. Close had not 
been rejected. Judgment for the defendants. 
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LONGWORTH v. TAYLOR. 

[1 McLean, 395.] i 

Circuit Court, D. Ohio. Dec. Term, 1838. 

CosTRACTS— Time— Same Justice can be Done — 
Paktt Seeking Equity— Negligence — Mortga- 
gor AXD Mortgagee— Assignees or Equity. 

1. Time may be made of the essence of the con- 
tract by tiie parties. And it is never to be whol- 
ly disregarded. 

[Cited in Tufts v. Tufts. Case No. 14,233.] 
[Cited in Rummington v. Kelley, 7 Ohio, 437.] 

2. But in a case where the same justice can be 
done between the parties, and neither has. sus- 
tained inconvenience by the delay, and the prop- 
erty has not changed in value, the court will not 
consider time as essential. 

[Cited in Mason v. Wallace, Case No. 9,255.] 

3. The party who asks equity, must do equi- 
ty. He must show, at least, a reasonable dili- 
gence in performing or offering to perform his 
part of the contract. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 

4. Where both parties have been grossly negli- 
gent, equity will leave them to their legal reme- 
dy. 

[Cited in Cooper v. Brown, Case No. 3,191.] 

5. A party who wishes to put an end to a con- 
tract, for negligence, must, himself, not be in 
default. 

6. A vendor, having received a part of the pur- 
chase money, must return the money, and also 
the outstanding securities, especially if they are 
negotiable, for the purchase money. « 

7. A party has no right to annul a contract, 
when he is himself the cause of the failure by the 
other party. 

8. The vendor agreed to make a deed in three 
months, one-third of the consideration being 
paid, and the other two-thirds to be paid annually 
— the vendee agreeing to execute a mortgage to 
secure that sum. But the vendor failed to make 
a deed, and brought an ejectment and recovered 
the possession of the lot Hdd that the relation 
of mortgagor and mortgagee existed between 
the parties in equity. 

[Cited in Smith v. Babcock, Case No. 13,009; 

Wright V. Shumway, Id. 18,093.] 
[Cited in Love v. Watkins, 40 Oal. 571; Peake 

V. Young (S. C.) 18 S. E. 239.] 

9. The assignees of an equity are necessary par- 
ties. They may assert their right, tiirough their 
assignees, therefore they are interested, aiid may 
have grounds of equity which cannot be asserted 
by the assignor. 

10. That the vendor may be harassed with an- 
other suit, is a sufficient ground to object, that 
the assignees are not parties. 

[This was a bill in equity by Nicholas Long- 
worth against .Tames Taylor for a specific 
performance of a contract made for the sale 
of a lot of ground in the city of Cincinnati.] 

Chase & Wilcox, for complainant. 
Mr. Fox, for defendant. 

OPINION OF THE COURT. This court 
delivered an opinion in this case at December 
term, 1829; but on account of a change in 
one of the members of the court, and a wisb 
expressed by the counsel of the defendant, 
for a re-argument of the case, the court di- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



rected it to be re-argued. The controversy 
arises on a contract made the 5th of April, 
1814, in which the plaintiff purchased from 
the defendant part of lot 81, in Cincinnati, at 
one hundred and twenty-five dollars per foot; 
one-third of the purchase money to be paid 
down, one-third in six, and tbe other in 
twelve months. The defendant to execute 
a deed of conveyance in tlu'ee months, and 
the plaintiff agreed to give a mortgage on the 
premises to secure the balance of the pur- 
chase money. The purchase money amount- 
ed to about the sum of $7,406 25; one-third 
of which was paid at the execution of tlie 
contract, and possession was taken by the 
plaintiff. The deed was not executed by the 
defendant, and when the instalment became 
due, he agreed with the complainant to sus- 
pend the payments on his paying the rate of 
interest paid on Miami Bank stock, which 
was nine or ten per cent. This interest was 
paid up to about the close of the year 1819. 
The complainant caused to be built four 
houses for stores on the lot, which cost $4,- 
464 S3. In the year 1819 or the beginning of 
the year 1820, the plaintiff was informed 
that Chambers and wife had a claim on lot 
81, which would be prosecuted, and that the 
counsel who had investigated it, were of the 
opinion that the claim was valid. The com- 
plainant was advised by counsel to withhold 
the payment of the balance of the purchase 
money until this claim should be settled. 
No interest being paid from the year 1819; 
the defendant, in September, 1822, com- 
menced an action of ejectment and recovered 
possession of the premises in August 1824. 
After notice of the claim of Chambers and 
wife, the plaintiff states that he made va- 
rious propositions for payment, varying the 
original conditions, none of which were final- 
ly accepted by the defendant; though, it 
seems the plaintiff supposed, that he had 
some grounds to expect, that a payment in- 
to the Branch Bank of the United States at 
Cincinnati, in discharge of a debt due to it 
by the defendant would be received; and he 
sold a part of the lot for payments, which 
would meet the requisitions of the bank. 
But the purchaser on account of the interfer- 
ing claim, refused to complete bis purchase 
and the contract was rescinded. 

In the year 1825, the plaintiff filed his bill 
praying a specific execution of the contract. 
Som% time in the following year, Lewis, the 
agent of the plaintiff called on the defend- 
ant, and requested a statement of the amount, 
which he informed the defendant, the plain- 
tiff was ready to pay; but the defendant re- 
fused to converse on the subject, observing 
that he had possession of the lot, and did not 
wish to part with it. Some time in July, 
1827, the same agent again called on the de- 
fendant with upwards of $7,000, principally 
in notes of the Bank of the United States, 
and tendered the amount to the defendant, 
and requested him to exhibit a statement of 
the amount due, he having kept the amount 
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of payments; but he refused to give the 
statement or receive the money, and said 
that he relied on his legal rights. No objec- 
tion ^vas made to the kind of money ten- 
dered. Subsequent to this tender, a supple- 
mental bill was filed setting forth the facts. 
The buildings on the lot rent for a consider- 
able sum annually, which defendant con- 
tends indemnified the plaintiff, while he was 
in receipt of the same for the improvements 
made, and also for the sum paid on account 
of the purchase. Kecently the plaintiff has 
filed another supplemental bill, in which he 
states that in the year 1815 he sold a part of 
the lot to one Joseph Canby, and bound him- 
self to convey it to him in fee simple, on the 
performance of cei'tain conditions. That aft- 
erwards, this agreement was assigned by 
Canby to one Thomas D. Carneal, a citizen 
of Ohio, which assignment was afterwards 
ratified by the plaintiff. That this right is 
still in Carneal, to whom he is bound to make 
a warranty deed, so soon as he shall obtain a 
title from Taylor. Two other sales of parts 
of lot 81, to other persons, which covered the 
residue of the lot, ^ve also stated in this sup- 
plemental bill, but these contracts were aft- 
erwards rescinded. 

The question which arises out of these facts 
is, whether the plaintiff is entitled to a spe- 
cific execution of the contract On the part 
of the defendant's counsel it is insisted that 
the plaintiff has been so negligent in the per- 
formance of his part of the. contract, as to 
forfeit all his right to a specific eseeution of 
it. And a great number of authorities are 
referred to as sustaining this position. 

The leading case of Scott v. Fields, 7 Ohio, 
90 (2d part), is relied on. In this case, a bill 
was brought for the specific execution of a 
contract for a tract of land which was to be 
paid for by instalments, and it was -agreed 
that if the vendee should fail to make pay- 
ment in all respects as specified, the pay- 
ment then made should be forfeited, and 
that the agreement should be considered null 
and void. The instalments were not paid at 
the time stipulated, and the court held that 
time was of the essence of the contract, and 
dismissed the complainant's bill. In this 
opinion the court refer to a great number of 
reported cases, and controvert the rule as 
laid down by Lord Thurlow that "time is 
immaterial in contracts." 

And the case of Rummington v. Israel, re- 
ported in the same volume (page 97), is also 
relied on. In this case, the plaintiff pur- 
chased of the defendant a lot of ground, and 
gave four several promissory notes, one of 
which was payable annually. The note first 
payable was not paid at maturity, and some 
days after the failure, the defendants stated 
to the plaintiff that they considered the con- 
tract forfeited or void, and tendered to him 
his notes, which he refused to receive, and 
they were deposited in the hands of a third 
person. In May, 1833, the plaintiff tendered 
to the defendants, the amount supposed to 
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be due on the first payment, and in June, 
1835, he tendered the balance of the money 
due on the contract. The plaintiff, without 
the consent or knowledge of the defendants, 
entered upon the lot, and made some im- 
provements on it. On this state of facts, 
the court dismissed the bill of the complain- 
ant, and held that he had been too negligent 
in the performance of his part of the con- 
tract, to call upon the defendants for a spe- 
cific execution of it. 

In the case of Benedict v.. Lynch, 1 Johns. 
Ch. 370, the chancellor considers very much 
at large the influence that time should have 
on a contx-act. That case arose out of a con- 
tract for the purchase of land, payment for 
which was to be made by annual instal- 
ments. On full payment a deed was to be 
executed. And it was agreed if the plahi- 
tiff failed m the payments, or any of them, 
the contract should be void. The plaintiff 
took immediate possession of the land and 
made improvements on it. He failed to make 
the payments, and between three and four 
years after the first default, the contract 
seemed to have been abandoned by the plain- 
tiff, and he agreed to do a certain amount of 
work on the premises, as tenant, within the 
year. The defendant then sold the land to 
another person, who consulted with the com- 
plainant before he made his purchase. The 
court dismissed the bill filed by the com- 
plaina4t for a specific performance. There 
can be no doubt that the parties may make 
time of the essence of the contract; and in 
no case is it to be considered as an imma- 
terial circumstance. 

Lord Thurlow in the case of Gregson v. 
Riddle, cited 7 Ves. 2G8, mtimated, it would 
seem, that the pailies could not make time 
of the essence of the contract; but there was 
no decision of this point in the case, and the 
remarks of his lordship may not have been 
accurately reported. It is the province of 
chancery to relieve against penalties and 
forfeitures, but it would be strange if this 
relief were extended against the positive 
stipulation and understanding of the parties 
to the contract. This would be, not to give 
effect to the contract, but to make a new 
one between the parties, contrary to the 
terms which they themselves had adopted. 
At law, time is always an essential part of 
a contract; but in chancery the court con- 
sider it in connection with the circumstances 
of the case. The rule at law is so inflexible 
as not to admit of any excuse, however 
strong, for a failure to perform the contract 
at the time fixed. But, it is otherwise in 
chancery. Not that chancery disregards time 
as immaterial, but, if the party -can show 
that he has been prevented, by inevitable ac- 
cident, or by any justifiable excuse from per- 
forming his part of the contract, at the time 
stipulated; and the other party has suffered 
no material injury by the delay, the court 
will not withhold its aid. 

In the case of Lloyd v. Collett [1 Brown, 
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Ch. 469], Lord Lougliborough well remarks, 
that it is a singular Iiead of equity which 
arises out of one's own neglect. And he calls 
for a case to show where nothing has been 
done, hy either party, that chancery has not 
held time as an essential part of the con- 
tract, t In most cases the contract has been 
in part performed, and some hindrances or 
excuses are alleged, for the non-performance 
of it in full, and out of these circumstances 
the equity arises. It may be laid down as a 
rule established by adjudged cases, and stat- 
ed in the elementary treatises on the subject; 
that where a party has failed to execute his 
part of the contract, without a sufficient ex- 
cuse; and there has been no acquiescence in 
the delay by the other party, the court will 
never decree a specific execution of the con- 
tract The party who asks a court to aid 
him must show reasonable diligence, in do- 
ing or attempting to do what he agi-eed to 
perform. In 1 Ves. Sr. 450, Lord Hardwicke 
says, it is the business of this court to re- 
lieve against lapse of time, in the perform- 
ance of an agreement; and especially where 
the non-performance has not arisen' by de- 
fault of the party seeking to have a specific 
performance. 

Nearly a century and a half ago, in the 
case of Hayes v. Coryll [2 Eq. Cas. Abr. 16], 
5 Vin. Abr. 538, pi. 18, it was held that a 
person was not entitled to a specific per- 
formance, who had trifled or shown a back- 
wardness in performing his part of the agree- 
ment. The facts and cu'cumstances of cases 
are infinitely diversified. No two cases, per- 
haps, can be found exactly alike in every par- 
ticular. Consequently, no general rule can 
apply with equal force to all cases. And 
here is a wide scope for the exercise of the 
judgment of the chancellor. Not that in the 
exercise of his discretion, he may substitute 
a new rule, but in applying the facts of the 
case to establish principl.es. 

In the case of Hepburn v. Auld, 5 Cranch 
[9 U. S.] 262, the supreme court say, a vendor 
may compel a specific execution of a contract 
for the sale £>t lands, if he is able to give a 
good title at the time of the decree; although 
he had not a good title when, by the con- 
tract, he ought to have conveyed. And in 
the case of Pratt v. Law, 9 Cranch [13 XJ. S.] 
456, they say, that time is material as to the 
specific performance of a contract, wherever, 
from the change of circumstances, a specific 
performance, such as would answer the ends 
of justice between the parties, has become 
Impossible. 

In the ease of Brashier v. Gratz, 6 Wheat. 
[19 I'. S. 528], the coui't say, the genei-al 
rule is that time is not of the essence of a 
contract of sale; and a failure on the part 
of the purchaser or vendor to perform his 
contract on the stipulated day, does not, of 
itself, deprive him of his right to a specific 
performance when he is able to comply with 
his part of the agreement. But circum- 
stances may be so changed, that the object 



of the party can no longer be accomplished, 
and he cannot be placed in the same situa- 
tion as if the contract had been performed 
in due time; in such case a coui't of equity 
will leave the parties to their remedy at 
law. And in the same case the court re- 
mark, if a bill for a specific performance be 
brought by one who is himself in default, 
the court will consider all the circum- 
stances of the case, and decree according to 
those circumstances. These views would 
seem somewhat to relax the rule laid down 
by Lord Loughborough in the case of Lloyd 
V. Collett. And it will, perhaps, be found 
that in the decisions of the supreme court 
they have not regarded time, in the specific 
execution of contracts, when it stands un- 
connected with controlling circumstances, 
with the same degree of strictness as has 
been done in some modern decisions. And 
there may.be some danger in avoiding the 
loose expressions of Lord Thurlow, on this 
subject, of going to the other extreme. We 
may look more at the letter of the conti*aet 
than its substance. We may regard a mo- 
rality so strict in this respect as to be gov- 
erned by legal technicalities, and substan- 
tially cut off this great branch of equitable 
jurisdiction. In almost all the modern 
cases, in which time has been strictly re- 
garded, it was made of the essence of the 
contract, by the express agreement of the 
parties; and the language of the decisions 
combats the idea that this cannot be done. 
To hold that the failure of the vendee to pay 
the purchase money for an hour or a day, 
should of itself authorize the vendor to re- 
scind the conti*act, would disregard the dis- 
tinction which has heretofore been made be- 
tween the action of a court at law and chan- 
cery. Not that the latter has a dispensing 
power over conti-acts; but regarding the 
substance of the contract, as well as its let- 
ter, if the chancellor finds that the delay of 
payment has not operated injimously to the 
vendor; tliat the condition of the parties is 
the same as when the payment should have 
been made; that the value of the property 
has not materially changed; and that the 
same justice can be done under the circum- 
stances, as if the payment had been made 
at the time stipulated, chancery will not re- 
fuse its aid. And more especially will its 
aid be given, if the party can assign a rea- 
sonable excuse for his default. 

In looking to the facts of the case under 
consideration, it appears that time was not 
made of the essence of the contract. The 
times at which the payments were to be 
made, and the period within which the deed 
was to be executed, were fixed in the con- 
tract; but there was no expression that a 
failure in any of these should avoid the 
agreement And by the subsequent agreement 
of the parties the payments were suspended 
on the plaintiff's paying ten per cent, inter- 
est, or the amount which was paid on stock 
by the Miami Exporting Company Bank, 



£15 Fed. Cas. page 847] 



(Case No. 8,490; LONGWOKTH 



which appears to have been ten per cent. 
This amount was paid up to ahout the begin- 
ning of the year 1820. And in the forepart 
of this year, the first default of the complain- 
4int occurred. He had entered into the posses- 
sion of the lot. paid one-third of the purchase 
money; and expended more than four thou- 
■sand dollars in improvements. All this was 
•done with the knowledge and presumed ap- 
probation of the defendant. If the ten per 
■cent, interest for forbearance be added to 
the first instalment, and the amount paid 
for improvement, the sum advanced by the 
•complainant would exceed nine thousand dol- 
lars. This was the position of the plaintiff 
in the beginning of the year 1820, he having 
made no default. There was due to the de- 
fendant, at this time, a sum less than five 
thousand dollars of the purchase money. 
About this time the plaintiff was informed 
-of the. claim of Chambers and wife, and on 
enquiry of the counsel in whose hands .this 
claim was placed for prosecution, he was 
-told it would, probably, be sustained. And 
Tie was advised by counsel to withhold fui*- 
ther payments until the claim was settled. 
•Some time after a bill was filed by Oham- 
l>ers and wife, which was pending in 1827, 
when the agent of the plaintiff offered to 
pay to the defendant, the full amount due. 

Objection is made to receiving the bill of 
•Chambers and wife in evidence, though duly 
certified; as it is not accompanied by the 
answep, and the proceedings of the court, 
making the complete record. The bill is 
■offered, not to prove its contents, but merely 
to establish the fact that a bill was filed in 
i;he case; and for this purpose, it is compe- 
tent. The dispute as to the title of the lot, 
•connected with other circumstances, is the 
excuse" offered by the plaintiff for withhold- 
ing further payments. The circumstances 
■of the defendant, as to his ample means to 
indemnify the complainant on a failure of 
i:he title, can have little or no. influence on 
i;he rights or remedies of the parties grow- 
ing out of this failure. \ 

Having stated the acts of the complain- 
;ant up to this stage of the case, we will 
turn our attention to the acts of the defend- 
:ant. Within three months from the time the 
contract bears date, he was bound to make 
:a deed for the lot But this he failed to do, 
nor is there any evidence that he offered to 
• execute it. The first default was commit- 
ted by the defendant And how does this 
affect his rights. Being thus in default was 
he in a condition to exact a strict perform- 
ance of his obligations from the complain- 
rant? Until he executed the deed, or offered 
to execute it, could he have called upon a 
■court of equity to decree a specific execu- 
tion of the contract. The execution of this 
deed was not a mere matter of form. On 
receiving the deed the plaintiff was to ex- 
ecute a mortgage to secure the payment of 
i:he balance of the purchase money. This 
-would have changed the relations of the par- 



ties. The plaintiff would have stood in the 
relation of a mortgagor, and been entitled 
to all the rights which pertain to that rela- 
tion. The defendant as mortgagee might 
have enforced his legal rights, but he could not 
have extinguished the rights of the plaintiff 
except by a bill to foreclose the equity of re- 
demption. And in suchaproceedtng a court of 
equity would have given time for the pay- 
ment of the money. The only excuse set up 
for not executing this deed is, that the plain- 
tiff did not prepare the deed and tender it 
to the defendant. This is the i-ule in Eng- 
land, but it has not been considered the rule 
in this country. It is not the understanding 
of the parties. The vendor binds himself to 
make a deed, and it is his duty to make it 
Besides the exact quantity of ground seems 
not to have been ascertained, by the con- 
tract; and the price was fixed at one hun- 
dred and twenty-five dollars per foot. It 
was the duty of the defendant before he 
made the deed to ascertain the number of 
feet by actual measurement The defend- 
ant has no excuse for this default. Can a 
vendor disaffirm his contract, when he is 
himself in default? Can he enforce a strict 
compliance with the contract, against the 
vendee, whilst he himself disregards the 
terms of it? The rule that he who asks 
equity must do equity, applies with equal 
force to both parties. Where a vendor act- 
ing in good faith sells land to which he be- 
lieves he holds a good title, and on which the 
vendee enters and makes valuable improve- 
ments: and it afterwards turns out that the 
title of the vendor is so defective that he 
cannot make a good title; the vendee, after 
a reasonable lapse of time, will be compelled 
to make his election either to receive the 
deed or surrender the possession of the 
premises. But in such case the vendor must 
show a willingness to make the deed or re- 
turn the purchase money paid. In this case 
the defendant brought his action of eject- 
ment in 1822, without tendering the deed or 
offering to refund the purchase money and 
pay for the improvements. He attempts to 
disaffirm the contract, on the default of the 
plaintiff, some sixteen or eighteen months, 
disregai'ding the dispute as to the title, while 
he himself had been in default for nearly 
eight years. But he attempts to do more 
than this. He endeavors to take advantage 
of his own negligence, by placing the plain- 
tiff in a worse condition than he would have 
stood, if the deed and mortgage had been 
executed. This would be a new head of 
equity arising out of a party's own default 

It is admitted that negligence on the part 
of the defendant, will not excuse gross neg- 
ligence on the part of the complainant. But 
it goes to lessen' any hardship complained of 
by the defendant, and it weakens or destroys 
his right to a specific execution of the con- 
tract And if it shall appear that the failure 
of the defendant tended to produce the de- 
fault of the complainant, it will go far to ex- 
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cuse him. There are cases in -which both 
parties have been so negligent, as to prevent 
either from receiving a favorable considera- 
tion in a court of equity. And however a 
party may have disregarded his terms of the 
conti-act, the other party to entitle himself 
to a specific execution of it, must show rea- 
sonable diligence. He must do or offer to 
do that which he is bound to perform, unless 
prevented by some justifiable excuse, or by 
the act of the other party. Do the circum- 
stances of this case, which are relied on by 
the complainant, excuse his default. Chan- 
cery will not compel a party to receive a 
doubtful title; nor in a case where he has 
expended large sums of money in making 
improvements on the property, and paid a 
part of the consideration, will it compel him 
to make an election to take the title or relin- 
quish the possession of the land, except after 
a reasonable lapse of time. Where there is 
no prospect that the vendor, by time, could 
perfect his title, the election might be direct- 
ed in a shoi-t time; but where, with diligence, 
the title may be cleared in the cour^ of some 
months, or even years, under peculiar cir- 
cumstances, equity will give relief, by adapt- 
ing its proceedings to the circumstances of 
the ease. Time is often given to the vendor 
to perfect his title, when he has acted fairly; 
and until he can make a clear titie, there is 
no case where a court of chancery has com- 
pelled the payment of the consideration mon- 
ey; unless the terms of the conti-act specially 
require it. 

In the case under consideration, the de- 
fendant, strictly, had no right to demand a 
payment of either the second or third instal- 
ment, until he had executed a deed for the 
property. And if he had brought a suit for 
the money, "chancery might have interposed 
its powers, imder special circumstances, by 
enjoining the proceedings until he had exe- 
cuted the conveyance, not as a matter of 
form, but -such a conveyance as vested a 
clear title in the plaintiff. If the complain- 
ant can be considered in the light of a mort- 
gagor, under the circumstances of the case, 
.his right would be undoubted. The lot 
would be considered merely a security for 
the debt, and equity would give the mort- 
gagee his debt and interest, and nothing 
more. An express provision may be insert- 
ed in the mortgage that if the money were 
not paid at a particular time, the mortgagor 
shall be foreclosed, yet equity will permit 
him to redeem in the same manner, as if no 
such stipulation had been entered into. The 
mortgagee shall not take advantage of the 
necessities of the mortgagor and, obtain the 
estate itself, when the payment of the money 
was the object to be secured. The maxim 
is, once a mortgage always a mortgage, and 
in this view it is considered by a court of 
equity. And why shall not the parties be 
ti-eated as bearing this relation to each other. 
If this be not technically their position, it is 
the fault of the defendant, and shall his own 



default give him an advantage in equity. 
Chancery considers what ought to be done 
by the parties as done. And this rule, it 
would seem, can in no case apply with great- 
er justice than to the case under considera- 
tion. 

If, then, in equity, we consider the plain- 
tiff as mortgagor, and the defendant as mort- 
gagee, the lapse of time nas not extinguished 
the plaintiff's equity of redemption. And if 
this view shall seem to impose some hard- 
ship on the defendant, it is chargeable to 
himself. The court look at this contract, 
and determine his rights by the rule which 
he has himself prescribed. They only say 
that his neglect to execute a deed, has pre- 
vented the execution of the mortgage by the 
complainant; and that equity cannot consid- 
er him as placed in a better condition by this 
neglect, nor the plaintiff in a worse one. But, 
independently of this view, if the default of 
the defendant, be connected with the shade 
that rested upon the title, wnich was first 
made known to the complainant about the 
time his default occurred; and we look at 
the proceedings at law by the defendant, 
through which he entered into the possession 
of the property and still retains possession 
of it, we think such an excuse arises for the 
failure of the plaintiff, as to authorize him to 
ask the favorable interposition of the court. 
And this view is greatly strengthened by the 
fact, that the defendant endeavored to put 
an end to the contract by bringing the eject- 
ment, without making an offer to return the 
whole or any part of the money paid on the 
pm'chase or laid out in improvements. Nor 
has such an offer been since made. He 
seems to think that the nine thousand dol- 
lars expended on the property, and paid to 
him by the plaintiff, were either forfeited by 
his default or reimbursed by the rents he re- 
ceived. 

And here the question arises, whether the 
vendor can disaflBrm the contract, where he 
has himself refused to perform it; at least, 
without returning or offering to return the 
money which has been expended on the prop- 
erty; and also the outstanding obligation for 
the residue of the purchase money. By the 
doubt in which the title of the lot was in- 
volved, and the change of possession, the 
complainant was compelled to rescind con- 
tracts which he had made for the sale of the 
greater part of it. At no time does he show 
a disposition to abandon his purchase, if the 
defendant can make him a good title. But 
little more than eighteen months had trans- 
pired from the failm-e to pay the ten per 
cent, interest, under the new agreement, be- 
fore the ejectment was commenced. And 
this delay, we think, was excusable, from the 
doubts resting upon the title, and the other 
circumstances of the case. And we also 
think the doubts which still remained on the 
title, and the embarrassments which resulted 
to the plaintiff from the acts of the defend- 
ant, subsequently to the bringing of the eject- 
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ment, up to the time tlie tender "was made, 
may go to excuse the default. The accounts 
of payments were kept by the defendant, 
and he refused to exhibit a statement of 
them, though called on for the purpose. And 
it appears from the evidence that the prop- 
erty was about as valuable when the tender 
was made in 1827, as it was when the com- 
plainant failed to pay the ten per cent in- 
terest. 

From the supplementary bill lately filed, it 
appears, a part of the lot in controversy was 
sold hy the complainant to Canby, and that 
he assigned his interest to Carneal. And 
this equity being still in Carneal, it is ob- 
jected, that he is not made a party to the 
suit Is Carneal interested in this contro- 
versy? It is admitted that he might file 
his bill against Taylor, and set up his equity 
through his assignees. And if he may do 
this, is he not interested in the subject mat- 
ter of the bill. Is not the court called upon 
to act on an equitable title, which includes 
the title of Carneal. And if he be not a par- 
ty to the suit, will his rights be concluded 
by the decree. It is true, he may look to the 
complainant for a deed; but is he not the as- 
signee of the plaintife to the extent of the 
equity he claims. The supreme court has de- 
cided that an assignee in equity must make 
his assignees a party, when he asks a specific 
execution of the contract And this is re- 
quired to be done, that the court may see 
that the rights of the assignor are duly pro- 
tected. But, how much stronger is the rea- 
son to make the assignee of the equity a par- 
ty, on a bill filed by the assignor. The in- 
terests of the assignee are directly involved, 
and how can these be protected unless he be 
made a party to the suitV Carneal may have 
some special ground of equity against Taylor, 
which the plaintiff has not, and a decree in 
the case, as it now stands', would not pre- 
vent him from setting up this equity here- 
after. And if the defendant may be again 
harassed with the assertion of a right, 
which is necessarily involved in this suit, he 
may well object to the further progress of the 
suit until Carneal shall be made a party, if 
under the limited jurisdiction of this court 
it can be done. He has a right to insist that 
the whole controversy shall be decided in the 
present suit. 

It is a well settled principle that the as- 
signee of an equity is a necessaiT party, 
when such equity is set up in a court of chan- 
cery. Carneal can be made a party as a co- 
plaintiff, so that no objection arises to this, 
from the limited jurisdiction of this court. 
That some inconvenience may arise in mak- 
ing assignees parties, where they are veiy 
numerous, may be admitted. But the same 
inconvenience arises in many other cases, 
and for which the law has, as yet, provided 
no remedy, except in cases where a few 
persons may sue in behalf of themselves 
and others. 

The question raised as to the ten per cent. 

15FJED.CAS, — 54 



(Case No. 8,491) LONGWORTH 

on the purchase money due, under the new 
agi'eement, up to the time of the tender, is re- 
served until the next term; at which time, 
Carneal having been made a pai-ty, the couxt 
will be prepared to enter a final decree. 

CNOTE. The bill was amended by making 
Carneal a coplaintifE. . The defendant objected 
to proceeding in the cause as no subpoena was 
issued upon the amended bill, and that the de- 
fendant was not a resident of the district. Both 
objections were overruled, and a final decree en- 
tered in favor of the complainants. Case No. 
8,491^ From this decree an appeal was taken 
by the defendant to the supreme court, which 
affirmed the decree- 14 Pet. {39 U. S.) 172. 
See note at end of Case No. 8,491.] 



Case Wo. 8,491. 

LONGWORTH V. TATLOB. 

[1 McLean, 514.] i 

Circuit Court, D. Ohio. July Term, 1839.2 

Practice ix Equity — Amesdment to Bill — Ne- 
cessity FOR Process— Illegal Ixterest— 
Decree — Interest ;?aid. 

1. Where a bill is amended, process need not 
be issued against the defaidants, who are in 
court Being in court they have notice of the 
amendment and are subject to the orders of the 
court 

[Cited in French v. Stewart 22 Wall. (89 U. 
S.) 247.] 

2. An agreement to pay illegal interest will 
not be decreed. But, when such interest has been 
paid, the court will not decree its repayment 

[Cited in Tufts v. Tufts, Case No. 14,233.] 

[Suit in equity by Nicholas Longwoith 
against James Taylor for specific perform- 
ance of a contract for the purchase of land. 
For a former hearing of the case, see Case 
No. 8,490.] 

OPINION OF THE COURT. ^ This case 
was continued from the last term, with leave 
to the plaintiffs, to make Carneal the as- 
signee of a part of the equity set up in the 
complainant's bill, a party. The merits of 
the controversy were fully considered and 
decided at that term; except a question re- 
served, whether ten per cent, interest under 
the agreement should be decreed as the bal- 
ance due of the purchase money. The bill 
having been amended by making Carneal a 
co-complainant, the defendant's counsel ob- 
ject to proceeding in the cause, as no sub- 
poena has been issued since the amendment, 
or notice sei-ved on the defendant And that 
the defendant being a resident of the state 
of Kentucky, no process can be served on 
him, so as to give jurisdiction to the court, 
of the new matter inserted by the amend- 
ment. The bill in this case was designed to 
be an injunction bill. An injunction was 
prayed for and allowed, and was not issued 
because the writ of possession, which was 
intended to be injoined, was executed before 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 14 Pet (39 U. S.) 172.] 



LONGWORTH (Case No. 8,491) 



[15 Fed. Cas. page 850] 



the injunction could be obtained. And it is 
well settled that where the object of a bill is 
to stay proceedings at law, between the same 
parties, a service of the notice on the attor- 
ney of the party is sufficient. It is true that 
wliere process is served, in an original suit, 
beyond the district, the party may take the 
exception, and he is not bound to answer; 
but this, it is said is a personal privilege 
which he may waive. But in this case no 
subpoena was issued, and the question arises, 
whether the complainant was bound to, issue 
one. And this must be determined from the 
nature and extent of the amendment. Car- 
neal makes no new defendant, and asks no 
decree against the defendant in court. Being 
the assignee in part of the equity asserted in 
the bill, his right is stated, that it may be 
protected by the court. He does not pray 
for a decree of conveyance, but is content 
that the decree shall be for the complainant, 
subject to the right of the assignee. No new 
fact is asserted in the amendment, and no 
answer of the defendant is required; and 
consequently, it is insisted, no process was 
required to be issued or served on the de- 
fendant If the service of process were es- 
sential, to give effect to the amendment, and 
the defendant resides beyond the jurisdiction 
of the court, the court for this reason, as in 
numerous other cases, would sustain juris- 
diction of the cause, without requiring the 
amendment. The excuse would be sufiBcient 
to dispense with Carneal as a party. But 
was it necessary, by the rule of proceeding 
in the high court of chancery in England, 
which constitutes the rule of practice in this 
case, to issue process. In the case of Anger- 
stein V. Clarke, 1 Yes. Jr. 250, the question 
was whether upon an amended bill, it is nec- 
essary to serve new subpoenas upon the 
original defendants. The lord chancellor 
asked the register whether in the common 
case of an amended bill, upon exceptions, 
new subpoenas are served? The register an- 
swered in the negative, and such was the 
decision. 4 Ves. 65. After answer, the bill 
was amended. The defendant being abroad, 
a motion had been made on the part of the 
plaintiffs, as of course, that the service of 
the subpoena on the defendant's clerk should 
be deemed good service. The register de- 
clined drawing up the order. Mr. Thomas, 
for the motion, distinguished this from cases 
in which exceptions to the answer being al- 
lowed and the bill amended; the usual order 
is, that the amendments and exceptions shall 
be answered together. In that case a new 
subpoena is not necessary, a complete an- 
swer not being put in. In this instance the 
answer was sufficient The lord chancellor 
said he understood from the register that 
there is no occasion for a subpoena upon an 
amended bill. In Blake. Oh. Prac. 195, it is 
said, an amended bill is considered as an 
original bill, but new subpoenas are not nec- 
essary unless where there is a new engross- 
ment of the bill. 2 Madd. Oh. Prac. 287, In 



1 Biir. Oh. Prac." the rule is stated to be, 
that after answer the plaintiff may have 
leave to add parties or amend his bill with 
respect to them without costs; and so he 
may in other matters, if he requires no fur- 
ther answer of those that have already an- 
swered, and that the defendant be at liberty 
to answer if he think fit. And in 1 Har. Oh. 
Prac. 93, it is said a plamtifi may be struck 
out of the bill any time before hearing, a 
special order of the court being had for that 
purpose. 

It is clear from the above authorities, and 
from the reason of the case, that no process 
was necessary to bring the defendant into 
court, to answer the amended bill. He was 
in court and subject to the orders of the 
court. And as, from the nature of the 
amendment no answer was required from 
the defendant, it was, perhaps, unnecessary 
to enter a rule for answer. But such a rule 
was entered and no answer has been filed. 
The court think that as the amendment in- 
troduces no new fact, and does not, in any 
respect, affect the merits of the case, the 
plaintiff may proceed without answer; and 
that a subpoena was mmecessary. And as 
it regards the question of interest reserved, 
the court think that the agreement to pay 
ten per cent, interest, being against law, can- 
not be enforced. But the court will not dis- 
turb the payments of this interest which 
have been voluntarily made. A court of 
equity cannot decree a specific execution of 
a contract made in violation of law, or 
against the policy of the law. 

The case [Pratt v. Carroll] 8 Oranch [12 U. 
S.] 477, relied on by the defendant's counsel, 
is where the party contracted to pay one hun- 
dred pounds damages for every lot not built 
upon, and the court decreed this sum. Now 
that was not where an illegal rate of interest 
was agreed to be paid on a certain contin- 
gency, but a fixed sum as damages for a fail- 
ure to build. If this sum had been named 
as a penalty, its payment would not have 
been enforced in equity. But It was stipu- 
lated damages, fixed by the parties, as a 
sum to be paid on a breach of the contract. 
A contract thus made is binding on the par- 
ties, as well in a court of equity as at law. 

The court direct that the legal rate of in- 
terest shall be calculated on the balance of 
the purchase money; and that the annual 
rents, from the time the defendant entered 
into the possession of the premises, be de- 
ducted therefrom. That the sum which the 
annual rents shall amount to-, after dischar- 
ging the purchase money and interest, shall 
be paid by the defendant to the complainant; 
and that the defendant shall convey to Ihe 
complainant by a deed of general warranty 
the premises in question. The costs to be di- 
vided between the parties, on the ground 
that the complainant has, on various occa- 
sions, been permitted to amend his bill, «S:c. 

[NOTE. The supreme court affirmed this de- 
cree upon appeal by defendant. Mr. Justice 



£15 Fed. Cas. page 851] 



(Case No. 8,492) JLONSDALE 



■Story delivered the opinion of the court, in \7hid1 
he held that time is of the essence of the con- 
tract, when made so either by express stipalation, 
or arising from implication, and even when not 
expressly or impliedly of the essence of the con- 
tract, yet gross negligence in performing the con- 
tract on his part, or laches, may defeat the right 
■of recovery of one seeking specific performance. 
"But except mider circumstances of this sort, 
or of analogous nature, time is not treated by 
■courts of equity as of the essence of the con- 
tract; and relief will be decreed to the party who 
■seeks it, if he has not been grossly negligent, 
and comes within a reasonable time, although he 
"has not complied with the strict terms of the con- 
tract. But in all such cases the court espeets the 
party to make out a case free from all doubt, 
and to show that vhe relief which he asks is, un- 
der all circumstances, equitable, and to account 
in a reasonable manner for his delay, and appar- 
■ent omission of his duty. * * * In applying 
the doctrine above stated to the facts and circum- 
stances of the present case, the first remark that 
■occurs is that the first default was on the part of 
Taylor, By his contract he undertook to make a 
deed of general warranty of the premises in the 
course of three months after the date of the con- 
tract; Qie second installment not being payable 
until a long time afterwards." The learned jus- 
tice considered that the delay on the part of Long- 
wortii was, under the circumstances of the case, 
■excusable. The adverse claim of Chambers and 
wife, openly asserted, he considered of great 
weight, for, said +he learned justice, "While it 
was known and pending, there is as little pretense 
to say that Longworth could be compelled to 
-complete the contract on his side, or that he had 
not a right to lie by, and await the decision of 
the title, which thus hung, as a cloud, upon that 
^f Taylor." 14 Pet. (39 U. S.) 172.] 



Case 3Sro. 8,493. 

LONSDALE v. BROWN. 

[3 Wash. C. O. 404.] 1 

•Circuit Court, E. T>. Pennsylvania. April Term, ■ 

1818. 

BiLi, OP Exchange— Endorsemest without Coit- 
sinEBATioN — CoMMissioir TO Take Depositioks 
— Statute op Limitations— Subsequent Pkom- 
ISE— Terms Vakied. 

1. Action on a bill of exchange, by the payee, 
ugainst the drawer, which he had endorsed to O., 
and which was by O. endorsed to C. The court 
admitted O. to prove that he endorsed the bill to 
C, merely to recover the money, for the account 
•of the plaintiff, and without consideration. The 
possession of the bill, by the drawee, is prima 
facie evidence, that he has paid all those who 
could claim against him, on the bill; and the en- 
■dorser, O., has no interest in the event of the suit 

IGited in Conant v. Wills, Case No. 3,087.] 
[Cited in Brinkley v. Going, 1 111. 367; Parks 
V. Brown, 16 HI. 456; Brown v. Ferguson, 
4 Leigh, 51; Austin v. Birchard, 31 Vt. 591. 
Cited in brief in Craig v. Craig, 3 Rawle, 
478; Weakly v. Bell, 9 Watts, 278.] 

2. A commission directed to A and B, or either 
■of them, to take depositions, authorizes the depo- 
sition of A, to be taken by B. 

3. Where a subsequent promise, or acknowledg- 
ment of a debt is made, it may be given in evi- 
dence, to remove the bar of the statute of limi- 
tations; although the action be brought upon the 
•original cause of action. But if the new promise, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
-supervision of Kichard Peters, Jr., Esq.] 



vary the terms of the original contract, on which 
the action is brought; as if the former .be condi- 
tional, and the latter absolute; the former can- 
not be given in evidence. 
[Cited m Davis v. Van Zandt, Case No. 3,656; 

Lonsdale v. Brown, Id. 8,494.] 
[Cited in brief in Downing v. Lindsay, 2 Pa. 
St. 383. edited in Howe v. Saunders, 38 Me. 
352; Mattocks v. Ghadwick, 71 Me. 315.] 

Action on a protested bill of exchange, dat- 
ed 19tli of May, 1807, drawn by the defend- 
ant, at New-Orleans, in fayonr of the plain- 
tiff, at sisiy days after sight, on James 
Brown & Co. of Philadelphia, for 600 dollars 
—pleas, 1st, non assumpsit; and, 2d, non as- 
sumpsit, within six years; and issue joined, 
with leave to the plaintiff, by the agreement 
of the parties, to give any legal evidence to 
prove a new promise, or the inapplicability 
of the act of limitations. The bill was pre- 
sented for acceptance, on the 11th of July, 
1807, and was protested; on which, protest 
for non-acceptance, this action was brought. 
It did not appear, that payment was ever 
demanded, or that a protest for non-payment 
was made; neither did it appear, 'that notice 
of the non-acceptance had been given to the 
defendanL The bill was endorsed in full, 
by the plaintiff, to O'NeU, and by O'Neil to 
Chancellor. The plaintiff offered the deposi- 
tion of O'Neil, to prove that no consideration 
passed from Chancellor; but that the bill 
was endorsed to him, as agent merely, to re- 
ceive the amount, for account of the endors- 
er. This evidence was objected to, on the 
ground that it was calculated to discredit a 
negotiable paper, on which the witness had 
placed his name. 

BY THE COURT. There is no weight in 
this objection; the biU having got into the 
hands of the payee, it is prima facie evi- 
dence, that he has paid the amount of it, to 
those who had a right to call upon him; al- 
though it is not endorsed to him by O'Neil, 
or Chancellor, according to the late decision 
of the supreme court, in the case of Clark 
T. U- S., 2 Wheat [15 U. S.] 27. In this suit, 
therefore, by the payee against the drawer, 
O'Neil has no interest; nor can it be said, 
that his evidence has a tendency to discredit 
the bill. 

A commission to take depositions directed 
to A and B, or either of them, under which 
sundry depositions were taken by A, one of 
the commissioners; and then the deposition 
of A, taken by B, was offered in evidence, 
and objected to. But the objection was over- 
ruled. 

The plaintiff offered parol evidence, to 
prove what was the legal rate of inta'est, and 
the damages on protested bOls of exchange 
at New-Orleans, at the time this bill was 
drawn. 

BY THE COURT. The presumption is, 
that those subjects are established by some 
written law; and if so, the law itself must 
be produced. Parol evidence, to prove for- 
eign laws, is never admitted, but in cases 
where it appeai-s that those laws are unwrit- 
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ten. The plaintiff proved, that in Novemher, 
1809, the defendant, in a conversation with 
the plaintiff, expressed his regret that this 
bill had not been paid; and promised that if 
he should ever be able, though it should be 
ten years, he would pay it. This evidence 
was given to prove a new promise, so as to 
take the case out of the act of limitations. 

J. R. IngersoU and Mr. Chauncey, for de- 
fendant, objected to the plaintiff's right of 
recovery, on the following grounds: (1) 
That the bill was not presented for payment, 
and that no notice of non-acceptance was 
given to the drawer; and that the promise 
in November, 1809, was not binding on the 
defendant, unless it appeared, that he was 
fully infoi-med of tlie above facts, and of his 
legal rights founded thereon. 7 Mass. 449; 
Kyd, Bills, 129. (2) The promise in 1809, 
cannot avail the plaintiff, as this suit was 
not brought till 1816, more than six years 
after it was made. 

Mr. Shoemaker, for plaintiff, contended: (1) 
That if a bill be protested for non-acceptance, 
presentation for payment is unnecessary, but 
suit may be immediately instituted. Prom- 
ise to pay a bill by the drawer, or endorser, 
is evidence of notice. 4 Johns. 144; 5 Johns. 
248; 2 Camp. 188. (2) The act of limitations 
did not begin to run from the time of the 
new promise in 1809—1. Because it was con- 
ditional, to pay when the defendant was 
able, till which event, the plaintiff could not 
commence his action. 2 H. Bl. 116;— and 2. 
Because the defendant had ten years to pay 
it in; which, of course, suspended the opera- 
tion of the act during all that period. He 
cited 5 Bmrrows, 2630; Peake, Ev. 310; 6 
Mod. 26. 

WASHINGTON, Circuit Justice (charging 
jury). This is a plain case, upon the plea of 
the act of limitations. It is admitted, that 
an absolute promise to pay, made in 1809, 
would not take this case out of the operation 
of the act, unless the suit had been brought 
within six years after the promise was made, 
which this was not. But :t is contended that 
the promise was conditional, in two respects, 
—first, to pay when the defendant should be 
able; and secondly, at any time within "ten 
years; and consequently, that the limitation 
did not begin to run till he was able, nor till 
the exph-ation of the ten years. As to the 
first, whether a promise to pay when the de- 
fendant shall be able, be absolute or condi- 
tional, need not be decided in this case; be- 
cause, if it be conditional, still this action, 
which is upon the original promise, cannot 
be supported. Where a subsequent promise, 
or acknowledgment of a debt, is made, it 
may be given in evidence, to lemove the bar 
of the act of limitations, though the action 
be brought upon the original cause of action. 
But, if the new promise vary the terms of 
the original conti'act on which the action is 
brought; as if the former be conditional, and 
the latter absolute; the form ex* cannot be giv- 



en in evidence, because the proof would not 
correspond with the allegation. The defend- 
ant could not be prepared to meet evidence, 
of which the declaration gave him no notice; 
and if the plaintiff were to state the condi- 
tional promise, in a replication, it would be a 
departure from the declaration. It was for 
these reasons, that the court refused to per- 
mit the plaintiff to give evidence of the abili- 
ty of the defendant to pay this debt. As to 
the promise to pay, if it were ten years, it 
is subject to the same objection; and also to 
another. If the defendant was boimd, by 
this promise, to pay at any time within the 
ten years, as the plaintiff contends he was, 
then the act of limitations began to run from 
the time the new promise was made, and 
of course this action was brought too late. 
If he was not bound to pay before the expira- 
tion of the ten years, then it is brought too 
soon. So that, take it either way, the plain- 
tiff cannot recover. If the true consti'uction 
of the promise be, to pay, if the defendant 
should be able at any time within ten years; 
still it would be liable to the objection be- 
fore stated, that of its being conditional. 

Verdict for defendant. 

[NOTE. Action was brought by the plaintiff 
against the defendant upon a similar bill, drawn 
in 1806, for the same sum. A new promise of 
defendant in 1809 to pay when able was pleaded. 
There was a verdict forplaintifE. CaseNo. 8,403. 
Subsequently, upon a motion for .a new trial, the 
court required the plaintiff to elect either to re- 
lease damages to a certain sum or go to a new 
trial. Case No. 8,494.] 
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LONSDALE v. BROWN. 

[4 Wash. C. C. 86.3 ^ 

Circuit Court, E. D. Pennsylvania. April Term, 
1821. 

Bills and Notes — New Promise — Pat when 
Able— Pbotest— Inland Bill — Dkawn in An- 
OTHEii State — Ability to Pay — Debt Bakked — 

COSSIDEBATION POR NeW PkOMISE. 

1. Action on a bill of exchange drawn by plain- 
tiff in favour of defendant. Second count, on a 
promise of defendant in 1804 to plaintiff, that if 
the plaintiff would indulge him, he would pay the 
bill if he should be able so to do; and on aver- 
ment that he was able. The protest of a bill of 
exchange was offered in evidence, and objected 
to on the ground that it was an inland and not a 
foreign bill, and the evidence was admitted. 

[Cited in Musson v. Lake, 4 How. (45 U. S.) 
285.] 

[Cited in Williams v. Putnam, 14 N. H. 541; 
Rising Sun Ins. Co. v. Slaughter, 20 Ind. 
525.] 

2. In an action of assumpsit, or on the case, the 
defendant is not bound to plead a former recov- 
ery, and may give it in evidence. 

3. As to the defendant's ability to pay, it is 
not necessary for the plaintiff to prove that fact 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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by positive evidence; it may be inferred from the 
apparent circumstances of the defendant, 

4. The verdict and judgment in the former suit 
upon this bill, is no evidence of a want of con-, 
sideration for the new promise, because that 
cause was decided, not upon the validity of the 
bill, but upon the act of. limitations. A debt 
barred by operation of law, or by the statute of 
limitations, is a good consideration for a new 
promise. 

This was an. aetiou on the case. The dec- 
laration contains a great number of counts; 
but the only two whicli it is necessary to 
notice are founded, 1. Upon a bill of exchange 
drawn by the defendant at New Orleans for 
?600, upon James Brown & Co. of Philadel- 
phia, in favour of the plaintiff, in the year 
180(), and 2. On a promise made by the de- 
fendant to the plaintiff in the year 1809; that 
if the plaintiff would indulge, him he would 
pay the bill, if he should ever be able to do 
so, with an averment that he did indulge 
the defendant, and that he was able' to pay. 
Plea, non assumpsit. 

After proving the hand writing of the de- 
fendant, the plaintiff offered m evidence the 
protest made by a notary public in this city, 
stating, that he had presented tlie bill for ac- 
ceptance, which was refused. This was ob- 
jected to by the defendant's counsel, on the 
ground that this was an inland bill, which 
did not require to be protested; and conse- 
quently it could not be read to prove that 
acceptance had been demanded and refused; 
the protest not being an official act. Those 
facts, then, should be proved on oath in the 
ordinary way. 

WASHINGTON, Circuit Justice, stated that 
the question, whether a bill drawn in one 
state upon a person in some other of the 
United States, is an inland, or a foreign bill, 
is a question of difficully and unsettled. 
That he would admit the evidence, and the 
defendant, in case the verdict should be 
against him on the bill, could move for a new 
trial; which' would put it in the power of the 
counsel and of the court to examine the point 
more deliberately. 

John Dowden's deposition was read; and 
the witness stated that in the year 1809 he 
was in company with the plaintiff and de- 
fendant, when the subject of this bill was 
mentioned; and the defendant promised the 
plaintiff that if he would indulge him he 
would pay the bill, if he ever should be able 
to do so. 

Mr. Davidson, another witness for the plain- 
tiff, stated, that from the year 1816 to the 
period when his deposition was taken in 1819, 
the defendant had an open store in Phila- 
delphia; that he bought and sold goods; and, 
from the extent of his business, he believed 
that during that period the defendant w^as 
able to pay this debt. 

In answer to the plaintiff's demand on the 
bill of exchange, the defendant's counsel gave 
in evidence the record of a verdict and judg- 
ment in favour of the defendant, in an action 
on a bill of exchange, in all respects precisely 
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like the present, as appeared by the declara- 
tion. [Case 'No. 8,492.] 

Upon the other coimt, they relied upon the 
above suit brought upon the bill in 1816, to 
prove that the defendant's offer to pay when 
he was able, was not accepted; Due was on 
the contrary rejected. 

Mr. Shoemaker, for plaintiff, contended, 
that though there was no protest in this case 
for non-payment, it cannot affect the plain- 
tiff's right, as it was protested for non-ac- 
ceptance. Kyd, Bills, 120; Chit Bills, 121, 
124; 4 Johns. 144; 5 Johns. 144; Miller v. 
Hackley, Id. 282. As to the want of proof 
of notice of the protest, that was waived 
bv the subsequent acknowledgment in 1809. 
Chit. BiUs, 248, 249, 410; Peake, N. P. 202. 
As to the record of the former recovery, 
he contended, that it ought to have been 
specially pleaded; and at, all events the de- 
fendant should have produced other evidence 
than the record to prove that that suit and 
the present were brought on the same bill. 
As to the new promise, he insisted that the 
promise being made to the plaintiff, and that 
followed up by proof of indulgence granted, 
and evidence being given of the ostensible 
circumstances of the defendant, sufficient to 
show his ability to pay this bill; the plaintiff 
had made out his case. 

Mr. Chauncey, and J. K. Ingersoll, for de- 
fendant, took no exception to the want of pro- 
test for non-payment, or to the want of proof " 
of notice. But they relied that they could 
give the former recovery in evidence without 
pleading it; and that the identity of the bill 
sufficiently appeared from the description giv- 
en of it in the declaration in that suit, and 
its entire agreement with that now given in 
evidence. Upon the new promise, tney con- 
tended that no evidence was given of its hav- 
'mg been accepted by the plaintiff, but, on tne 
contrary, that the suit on the bill in 1816 prov- 
ed that it was rejected. That the verdict 
in the former suit showed that nothing was 
due on the bill, and consequently the new 
promise was totally destitute of a considera- 
tion to support it. 

WASHINGTON, Circuit Justice (charging 
jury). Although the declaration contains a 
great number of counts, they all may be re- 
solved Into two grounds of action. 1. On the 
bill of exchange; and 2. The new promise 
made in 1809. 

1. The only objection made by the defend- 
ant's counsel to a recovery on the bill, being a 
former verdict and judgment on the same 
bill, I shall notice no other. As to this de- 
fence, it is objected by the plaintiff's counsel, 
that this matter ought to have been pleaded 
in bar; and that at all events the defendant 
is bound to prove otherwise, than by the rec- 
ord, that the bill of exchange, on which that 
action was founded, was the same as the one 
now in controversy. There is nothhag in the 
first objection; it being clearly settled that in 
actions of assumpsit, and on the case, a for- 
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mer recoveiy may te given in evidence. Bur- 
ro-ws V. Jemino, 2 Strange, 733; 1 Saund. 92, 
note 2; Jones v. Seriven, 8 Jolms. 453; Bird v. 
ilandall, 3 Bun-ows, 1353; 1 Wils. 44, 175; 2 
Saund. 155, note 4; 1 Sliow. 146. The plain- 
tiff, nevertheless, must show that the matter 
in dispute in that action and this, is the same. 
To prove this, he has given in evidence the 
declaration in that case, which describes this 
bill precisely. This is sufficient to throw the 
burthen on the plaintiff to prove that another 
bill of the same tenor and date, for another 
sum of ?600, was drawn by the defendant 
If you are satisfied that the bill in the for- 
mer case is the same with that on which this 
action is brought, yom- verdict ought to be 
for the defendant, on the counts on the bill 
of exchange. On the other eoxmts, it is in- 
cumbent on the plaintiff to prove, to your sat- 
isfaction, the promise as laid; the acceptance 
of it by the defendant; performance of the 
condition on his part, by having granted the 
indulgence; and the ability of the defendant 
to pay this debt, at the time this suit was 
commenced. 

As to the first of these particulars, I do 
not understand the defendant's counsel as 
controverting it. Dowden proves it fully, 
and there is no opposing evidence. It is 
objected, however, that neither Dowden, nor 
any other witness, has proved that the offer 
by the defendant, to pay when he should be 
" able, was accepted; on the contrary, that he 
showed his dissent by bringing an action on 
the bill, in the year 1816; and the case of 
Craig against the same defendant, decided in 
this court at the October term in 1819, is 
strongly relied upon. But it is obvious from 
the slightest attention to that case, that it 
is totally dissimilar from the present There, 
the promise was made, not to Craig himself, 
nor to any person authorised to represent 
him, and by acceptance to bind him; but to a 
stranger. Neither did it appear that Craig, 
at any time, intimated his acceptance of the 
offer, or that the promise was even communi- 
cated to him; on the contrary, the first step 
he took was to show his dissent, by bringing 
a suit on the bill. Upon" this state of the 
case, the court charged the jui-y that the ob- 
jection that the plaintiff was no paity to the 
promise, was fatal to his recovery on the 
promise. The court further observed, "that 
if the promise was valid to bind the defend- 
ant to pay whenever he should be able, it 
must have been equally obligatory on the 
plaintiff to wait, imtil that event should take 
place. But this, clearly, was not the case. 
The declaration was not made to the plain- 
tiff, nor yet to any person authorised by him 
to assent to it, or in any respect to bind him. 
It was never afterwards ratified by the plain- 
tiff, in word or in deed. So far from it, he 
afforded record proof of his dissent, by in- 
stituting a suit, at least two years before it 
is pretended that the defendant was able to 
pay, and grounded it, not on the promise, 
but upon the original cause of action." In 



this case, the promise was made to the plain- 
tiff in pei-son, and although the witness does 
not say that he accepted it in terms, yet his 
silence, followed up by a conduct correspond- 
ing with an assent tacitly given, was equiva- 
lent to an express assent. He did indulge the 
defendant for seven years, and until his reme- 
dy on the bill was completely barred by the 
statute of limitations. And although in the 
year 1816, he brought a suit on the biU of 
exchange, yet that, nor any other act of his, 
could dissolve a valid contract once made; 
and which existed in full force at the time 
that suit was brought. The two circumstan- 
ces then, of acceptance and forbearance, seem 
to be sufladently proved. 

The last particular mentioned is, was the 
defendant able to pay at the time this suit 
was brought? - air. Davidson states that he 
kept an open store in Philadelphia, bought 
and sold goods, and that from the extent of 
his business, he was, in the opinion of the 
witness, able to pay this debt from the year 
1816 to the time when the deposition was 
taken. The objection of the defendant's 
counsel that the witness states nothing but his 
belief, is not quite coixect That he was in 
business, and kept an open store, are facts; 
and it is for you to judge from those facts 
of the defendant's ability to pay this debt. 
It is not necessary to prove, by positive evi- 
dence, that he was able; this could seldom 
be done, particularly in respect to a person 
in trade. If you are satisfied from the ap- 
parent circumstances of the defendant, un- 
opposed by contradictory evidence on his part, 
that he was able to pay, this will be suflleient. 
It is agaiD objected, that the verdict and 
judgment in the former suit on this biU, proves 
that there was no consideration for the new 
promise. The court cannot consent to this 
conclusion. In that case, the defendant plead- 
ed the act of limitations, and the court in the 
charge to the jury, stated, expressly, that the 
plea was a complete bar to the action. The 
ground then of the verdict and judgment was 
not on account of a defect of right, but of the 
want of a remedy. But a debt barred by the 
act of limitations, or by operation of law, 
not affecting the right; as for example, by a 
certificate of bankniptcy; is nevertheless a 
sufiicient consideiution for a new promise to 
pay it Indeed, it is not quite clear, that 
if the ease had been decided on the general 
issue, that would show, without something 
more, that the bill was not justly due, since 
the plaintiff might have failed in his action 
merely for the want of proof of some matter 
unconnected wilu the reality and the honesty 
of the debt No opinion, however, is intended 
to be given on this point. It is a sufficient 
answer to the objection, that that cause was 
decided on the ground that the action was bar- 
red by length of time. If then you are sat- 
isfied that the promise was made, was ac- 
cepted, and the condition of forbearance per- 
formed by the plaintiff; and also that the de- 
fendant was able to pay this debt when this 
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suit was brought; then you ought to find for 
the plaintiff, on the counts grounded on that 
promise. 
Verdict for the plaintifE for $1162.37. 

[NOTE. TTie case was subsequently heard by 
the court upon motion in arrest of judgment and 
upon motion for new trial. Under the last mo- 
tion the court held that the jury had err^ m giv- 
ins damages m their verdict, and that the plam- 
tifE was entitled to only the amount of his hill and 
interest Under this ruling the plainti£E was re- 
quired to go to new trial or to release damages 
beyond $600 and interest. Case No. 8,494.J 
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LONSDALE t. BROWN. 

[4 Wash, a O. 148.] i 

Circuit Court, B. D- Pennsylvania. Oct- Term, 
1821. 

Bill op Exchange— Assdmpsit— New Pkomise— 
CtoSDiTroNAL—FouBEAKANCE— Judgment En- 
tered ox Good Count— New Trial. 

1. In what cases a past consideration is good 
to support an assumpsit. 

[Cited in Carman v. Noble, 9 Pa. St. 371.] 

2. In assumpsit on a promise to pay a debt due 
by the promiser, if plaintiff would give time, 
whenever the promiser should be able; the declara- 
tion need not state that the promise was accepted 
by the plaintiff. It is sufficient to aver that time 
was given, and that the defendant is able. 

3. On a new promise by the debtor to pay a con- 
tinuing debt, the creditor may sue on the old debt, 
and give the new promise in evidence to avoid 
the act of limitations, &c. or may sue upon the 
new promise. But if the new promise be condi- 
tional, it cannot be given in evidence in a suit for 
the old debt 

[Cited in Taylor v. Slater, 16 B. I. 92, 12 Atl. 
729.] 

4. A promise to pay in consideration of for- 
bearance for a short time, is not good to uphold 
assumpsit Aliter, if the forbearance be for a 
convenient or reasonable time, in general or spe- 
cific terms, or indefinitely. 

5. A promise to pay in consideration of forbear- 
ance, when defendant should be able, is good, 
and is to be construed until he is able. 

[Cited in Glasscock v. Glasscock, 66 Mo. 630.] 

6. If the evidence apnly to one count which is 
good, and the verdict be general, the court will 
direct the judgment to be entered on the good 
coxmt But on a writ of error this cannot be 
done; and the court must order a venire facias 
de novo. 

7. Quaere, if a bill of exchange drawn in one 
state on another, is a foreign bill; and whether 
the protest of such a bill is good evidence? 

[Cited in Musson v. Lake, 4 How. (45 U. S.) 

285.] 
[Cited in Williams v. Putnam, 14 N. H. 541.] 

8. If there he two issues, or issues on two 
counts, and the verdict be not contrary to evidence 
applicable to one of them, the court will not grant 
a new trial, though the verdict be contrary to 
evidence as to the other. 

[Cited in State v. Templin, 122 Ind. 238, 23 N. 
B. 69S.1 

9. If the jury take out with them a deposition, 
part of which was deemed inadmissible by the 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Bichard Peters, Jr., Esq.] 



(Case No. 8,494) LONSDALE 

court, but that part totally inapplicable to the 
count on which the judgment is given, this is 
no ground for a new trial. Aliter, if it was de- 
livered to the jury by the counsel of the party in 
whose favour the verdict was given. 
[Approved in Bawson v. Gurtiss, 19 III. 4S1.] 

10. A promise was made by the defendant, 
the drawer of a protested bill of exchange, that 
if plaintiff would give time, he would pay the bill 
when he should be able. In an action on the new 
promise, the plaintiff is entitled only to the sum 
stated in the bill, and to interest from the time 
when defendant was able, and not to any dam- 
ages. If the jury give more, the court will set 
aside the verdict, unless the plaintiff enter a 
remittitur for the overplus. 

[This was an action upon a bill of exchange. 
In a former suit before the court. Case No. 
8,493, there was a verdict for the plaintiff. 
The case is now heard upon motion of defend- 
ant for arrest of judgment and for new trial.] 

WASHINGTON, Circuit Justice. This case 
comes before the court upon two rules to 
show cause, 1. Why the judgment should 
not be arrested. And 2. Why a new trial 
should not be granted. 

1. In support of the first rule, certain ex- 
ceptions were taken to the second, third, 
fourth and fifth additional counts in the dec- 
laration. We shall direct our attention prin- 
cipally to the fourth count, because this was 
the one which the counsel seemed to consider 
the most faulty. It states, "that the defends 
ant being on the 1st of November, 1809, at 
Philadelphia, indebted to the plaintiff on a 
certain bill of exchange, of which the defend- 
ant was the drawer, in the sum of $600, he 
then and there averred to the plaintiff that 
he was then not able to pay the said bill, but 
promised the plaintiff that if he would grant 
to the defendant indulgence, in time he the 
defendant would pay to the plaintiff the 
amount of said bill, whenever he the defend- 
ant should be able to pay the same; and the 
plaintiff avers that he did grant a reasonable 
indulgence in time to the defendant; and fur- 
ther, that at the time this action was brought, 
the defendant was able, and had the means 
to pay the said bill, but that he had never- 
theless refused to pay the same," &c. The 
objections made to this count are, 1. That the 
consideration being past, it affords no ground 
to support an assumpsit to pay an existing 
debt 2. That the contract as set forth was 
all on one side; the count not stating that the 
conditional promise of the defendant was ac- 
cepted by the plaintiff. 3. That although the 
promise might have been given in evidence 
to establish the original debt, if the action had 
been to recover the same, it is not of itself 
a ground of action; because," if it be, then 
there would be two independent subsisting 
contracts, upon either of which the plaintiff 
might bring his action. 4. That forbearance 
is not a sufficient considei-ation to raise an 
assumpsit, unless it be specific and reasonable 
in point of time, which this is alleged not to 
be. 

In support of the first objection, the counsel 
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cited no authorities, and we take the rule to 
be, that a promise to pay a sum of money on 
a consideration executed, if it was induced 
by the request of the defendant, or by some 
previous duty, or if the debt be continuing at 
the time or is barred by a rule of law, or pro- 
vision of some statute, as the act of limita- 
tions, bankruptcy, and the like, is good to 
maintain an assumpsit. This is laid down by 
Powell in his Essay on Contract^, 350, 351, 
who cites Hodge v. Vavisor, 1 Rolle, 413.; 
Johnson v. Astell, 1 Lev, 198; T. Raym. 260. 
See, also, 3 Salk. 96, But it is unnecessary to 
examine this position further, because in this 
ease the promise was "to pay, if the plaintiff 
would give time to the defendant;" which was 
a new consideration, and clearly sufficient to 
uphold the promise, being a benefit to the 
defendant, and an injury to the plaintiff. The 
cases upon this subject are both numerous 
and uniform, a few of which only it will be 
necessary to refer to. Bidwell v. Catton, 
Hob. 216; Cro. Eliz. 74, 75, 849, 881, 665; 
Mapes V, Sidney, Cro. Jae. 683; 1 Rolle, Abr. 
25, 27, pi. 34, 49. 

The second objection is opposed by all 
the cases and precedents which refer to this 
subject. Inall the cases referred to in answer 
to the first objection, where a new promise in 
consideration of forbearance was the ground 
of the action, the declarations state the 
promise, the consideration, and the forbear- 
ance without any avei-ment that the plain- 
tiff had agreed on his part to forbear. Such 
too are the precedents. See 2 Chit PI. 82- 
84. The case of Mapes v. Sidney, Cro, Jac. 
083, was assumpsit on a promise to pay in 
consideration of forbearance, with an« aver- 
ment that the plaintiff did forbear for such 
a time, and this was decided to be sufficient, 
and that, if the defendant had paid this debt, 
and the plaintiff had afterwards sued on the 
original cause of action, the defendant might 
have maintained an action on the case against 
him. 

As to the third objection, it may be con- 
ceded, that an action may be maintained on 
the original cause, and the new promise given 
in evidence to avoid the operation of the act 
of limitations, or to obviate an objection 
grounded on the omission to give due notice 
of the dishonour of a bill of exchange. This 
was the case Of Thompson v. Osborne, 2 
Starkie, 98, and there are many cases of the 
same kind which might be quoted. But it 
is not less true„ from the cases referred to un- 
der the first head of objections, that the ac- 
tion may be supported upon the new promise; 
and Selw. N. P. p. 52, who states that the 
plaintiff is not obliged to declare on the new 
promise, but may do so on the old, and give 
the new in evidence, adds, "that some plead- 
ers of eminence declare on both promises." 
Whether, upon a declaration on the old prom- 
ise, the plaintiff can give in evidence a new 
conditional promise, vaiying from the old one, 
may admit of some doubt. In the case of 
Davies v. Smith, 4 Esp. 36, and Besford v. 
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Saunders, 2 H. Bl. 116, this was iierniitted. 
In a former action between these parties up- 
on this bill of exchange [Case Xo. 8,492], this 
court was of opinion that a conditional prom- 
ise could not be given in evidence, in answer 
to the act of limitations, because it did not 
correspond with the promise laid in the dec- 
laration, and if put into the form of a plea, 
it would have been a departure from the 
declaration. This opinion is strongly sup- 
ported by the case of Hickman's Ex'rs v. 
Walker, Willes, 27, which was an action by an 
executor on a promise to the testator; and 
upon a plea of the act of limitations, it was 
decided to be a depai-ture to reply a new 
promise to the executor. See, also. Dean v. 
Crane, 1 Salk. 28; 2 Ld. Raym. 1101; 3 East, 
409; 2 Hen. & il. 401. In some of the above 
cases, it is said that the plaintiff should have 
declared on the new promise to himself; and 
in Executors of the Duke of Marlborough v. 
Widmore, 2 Strange, 890, the plaintiff had 
leave to amend his declaration for that pur- 
pose. Until otherwise instructed by the su- 
preme court, -we shall adhere to the opinion 
given in the former case. 

4. The last objection was principally relied 
upon by the defendant's counsel. It was 
strongly insisted, that no specific time of for- 
bearance was stipulated in this case, and that 
the plaintiff might have brought his suit in 
an hour after the promise was made. If the 
promise in this case was such as the counsel 
have contended it was, we admit the conclu- 
sion, in point of law, to be correct. If, for 
example, the promise of forbearance be for 
a short time, such a forbearance would not 
be a good consideration, and that for the rea- 
son assigned by the counsel. Lutwich v. Hus- 
sey, Cro. Eliz. 19. But we take the rule to 
be, that, if the promise be to forbear for a 
convenient or reasonable time, either in gen- 
eral or specific terms, or indefinitely, it is 
sufficient to maintain assumpsit; for in the 
latter ease the court Will intend the forbear- 
ance to be total and absolute, and after for- 
bearing for a reasonable time, the plaintiff 
may bring his action upon the new promise, 
and is not obliged to wait all his life, Mapes 
V. Sidney, Cro. Jac. 683. Lingen v. Brough- 
ton, 3 Bulst. 206; Rolle, 379; Moore, 1167; 
Mature v. West, Cro. Eliz. 665. Comyn, Dig. 
tit. "Actions on the Case upon Assumpsit," 
B 1, states the rule that forbearance general- 
ly is a good consideration. He cites Hob. 216, 
and Cro. Eliz. 387, and adds as the reason, 
that it shall be intended a total forbearance, 
for which he refers to ilapes v. Sidney, before 
mentioned, and Therne v. Fuller [Cro. Jac. 
396]. In Philips v. Sackford, Cro. Eliz. 455. 
it was laid down, that a promise to forbear 
indefinitely was not a good consideration; but 
this decision was clearly overruled by the 
other cases above referred to. In this case, 
however, there is no necessity to rely upon 
these authorities, because hei-e was a reason- 
able and convenient time of forbearance fixed; 
and although it was uncertain at the time 
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as to its duration, yet it Tvas referable to a 
certain standard, yiz. tlie ability of the de- 
fendant to pay. For we imderstand the 
promise to be "that the plaintiff would for- 
bear until the defendant should be able;" on 
the happening of which, the defendant prom- 
ised to pay. This is precisely the same in 
principle as the case of May v. Alvares, Cro. 
Eliz. 387, before notice for another purpose. 
There the promise was to deliver goods in 
six months, in consideration of forbearance 
generally. The plaintiff did not promise ex- 
pressly to wait six months, but the court said 
that this was to be implied, and the con- 
sideration was deemed sufficient to uphold the 
promise. 

Upon the whole we are of opinion that 
none of the objections to this count are sup- 
ported. "We have selected the fourth count, 
because that is the one to which the evi- 
dence applied, and we have endeavoured to 
show from the cases, that the objections to 
this count are untenable. It is unnecessary, 
and would be a waste of time, to notice the 
other counts, because, if any one count be 
good, and the evidence given at the trial ap- 
plied only to that count, and a general ver- 
dict be given, the court may direct the judg- 
ment to be entered on the good count, and 
we flndj from the English cases, that the 
court has even gone so far as to direct the 
postea to be amended by the notes of the 
judge, and the verdict to be entered upon the 
count to which the evidence given at the 
trial applied, and for the defendant on the 
others. Eddowes v. Hopkins, 1 Doug. 376. 
But this cannot be done on a writ of error, 
and in that case the court can do no more 
taan award a venire de novo. Grant v. 
Astle, 2 Doug. 730; Williams v. Breedon, 1 
Bos. & P. 329. Now, in this case, the evi- 
dence applied to the fourth count, and in 
some respects to the fifth, which is equally 
unexceptionable. A part of the evidence 
applied to the original counts, to which no 
objection is made, and which, on the motion 
in arrest of judgment, are not before the 
court. 

The reasons assigned for a new trial are 
the following: 

1. That a protest for non-acceptance of an 
inland bill of exchange was admitted in evi- 
dence. The inquiry then is, whether a bill 
drawn in New Orleans, upon a person living 
in Pennsylvania, is an inland or a foreign 
bill? To this inquiry my attention has been 
directed, because to this alone the arguments 
of the counsel were applied. The question 
is In a great measure new, as well as diffi- 
cult, and involves general principles, in rela- 
tion to the federal union of these states, 
which I consider as being highly, important. 
"Foreign" and "inland," when applied to 
bills of exchange, are terms purely technical, 
which we have borrowed from the English 
law. to which it is proper we should refer 
for their true meaning. The English ele- 
mentaiy writers, in distinguishing the one 



kind of bill from the other, make use of dif- 
ferent expressions, all of which, however, 
seem intended to mean the same thing. Kyd, 
in his Treatise (page 8), describes foreign 
bills to be those which pass from one coun- 
try to another, and inland bills, such as pass 
between ^persons residing in the same coun- 
try. Evans (page 2) states a foreign bill to 
be "one which is drawn by a creditor in on.e 
kingdom, upon his debtor in another, and an 
inland bill, as one where the drawer and the 
drawee reside in this kingdom." Black- 
stone, in his Commentaries (volume 2, p. 
467), uses the word "abroad," when speaking 
of a foreign bill, and "kingdom," in reference 
to an inland bill. If the phrase "kingdom" 
is to be taken in its strict sense, to mean the 
territories belonging to the king, it would 
follow, that bills drawn in the West Indies 
upon England, would be considered as in- 
land, which they most unquestionably are 
not. No direct authority was produced by 
the counsel on either side, nor have I been 
able to meet with any, as to the particular 
character of bills drawn- out of England, but 
within the king's dominions, on England. 
It was said by Treby, J., in the case of 
Bromwich v. Lloyd, 2 Lutw. 1582, "that bills 
of exchange at first extended only to mer- 
chant strangers trading with English mer- 
chants, and afterwards to inland bills be- 
tween merchants, trading, the one with the 
other, here in England, and afterwards to 
aU traders, and of late, to all persons traf- 
ficking or not;" from which expressions it 
would seem, that inland bills were confined 
to persons residing in England. ^ 

In the argument of this cause, it was said 
by counsel, that bills drawn in Scotland up- 
on England, since the union, were treated as 
inland; and if any direct decision to that 
effect had been produced, I should have 
deemed it worthy of serious consideration. 
I have spared no pains, during the vacation, 
in searching for such a decision, but without 
success. Marius (page 2) uses some loose 
expressions to that effect, but it would be 
very unsafe to rely upon them as authority. 
In Swift's Treatise on Bills (page 291), the 
learned author lays it down, that bills drawn 
in Ireland before the union, and in their 
colonies, on England, were treated as for- 
eign bills. He adds, "I know not whether 
the question has arisen, how a bill shall be 
considered drawn in any other state in the 
union; but the practice has been, to admit 
protests for non-acceptance and non-payment 
of bills, under the official seal of notaries 
public, to be conclusive evidence of the fact, 
in like manner as in the case of foreign bills; 
of course, they may be considered to be for- 
eign bills." I refer to what is here stated, 
not as the kind of authority which I was in 
search of, but as the statement of a learned 
judge, in a highly commercial state, in rela- 
tion to the practice of lawyers and mer- 
chants upon this subject. In the case of 
King v. Walker, 1 Black. [66 U. S.] 286, it 
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was said by counsel, and not contradicted 
by the bench, or bar, "that it had been ques- 
tioned whether Scotch bills of exchange were 
inland or foreign bills, and been determined 
by Chief Justice Ryder, at Guildhall, that 
they were foreign bills." That inland bills, 
prior to the statute of the S & 9 ."Wm. III. 
c. 17, were considered as confined to Eng- 
land, is strongly to be inferred from the pro- 
visions of that statute, which speaks of bills 
drawn at any place in the kingdom of Eng- 
land, dominion of Wales, or town of Berwick 
upon Tweed; although Wales and Berwick 
had been, previous to that statute, as firmly 
united to England, as Scotland was after 
the union. It is possible that naming Scot- 
land, and the town of Berwick, was unnec- 
essary, and that they might have been con- 
sidered as included under the general terms, 
"kingdom of England." However this might 
have been, it would seem that the legislature 
which enacted that statute thought other- 
wise, or it is not likely that they would have 
been included by express words. If bills 
drawu in England on Scotland be inland 
bills, they are of a peculiar character, as it 
is perfectly clear that they are not within 
the provisions of the above statute, and con- 
sequently cannot be protested, nor are they 
entitled to any of the other privileges be- 
stowed by that statute upon inland bills; 
and if in fact they are so treated, it is in- 
conceivable that that portion of the British 
dominions, and even England, should for so 
long a period have been subjected to the in- 
convenience of having a species of commer- 
cial paper, which is neither a foreign bill, 
nor a statutory inland bill. Unless they are 
considered and treated as of the former de- 
scription, it is highly probable that the stat- 
ute 8 & 9 Wm. III. would have been extend- 
ed to Scotland, as it was to Wales and the 
town of Berwick. If in point of fact those 
bills are treated as foreign (a conclusion to 
which my mind strongly inclines,) it cannot 
but have a strong bearing upon this case. 
The union between England and Scotland is, 
politically speaking, as intimate as between 
England and Wales, or between the different 
counties of either. They form one kingdom; 
are subject to the same government, and are 
represented in the same legislative body; 
and although the laws and customs of Scot- 
land, in force at the time of the union, were 
suffered to continue, yet they are alterable 
by the parliament of Great Britain, even as 
they relate to private rights, if the altera- 
tion should be deemed for the evident utility 
of the people of Scotland. How different 
is the union of these states? They are, in 
their separate political capacities, sovereign 
and independent of each other, except so far 
as they have imited for their common de- 
fence, and for national purposes. They have 
each a constitution and form of government, 
with all the attributes of sovereignty. As 
to matters of national concern, they form one 
government, are subject to the same laws, and 



may be emphatically denominated one people. 
In all other respects, they are as distinct as 
different forms of government, and differ- 
ent laws can render them. It Is true, that 
the citizens of each state are entitled to all 
the privileges and immunities of citizens in 
every other state; that the sovereignty of 
the states, in relation to fugitives from jus- 
tice and from service, is limited; and that 
each st^te is bound to give full faith and 
credit to the public acts, records, and judi- 
cial proceedings of her sister states. But 
these privileges and disabilities are mere 
creatures of the constitution; and it is quite 
fair to argue, that the f ramers of that instru- 
ment deemed it necessary to secure them by 
express provisions. 

In the case of Warder v. Arell, 2 Wash. (Va.> 
282, the question in part was, whether the 
tender laws of Pennsylvania, where the con- 
tract was made, ought to be regarded by the 
courts of Virginia, where the suit was 
brought? And throughout the opinions de- 
livered by the judges, Pennsylvania was 
treated as a foreign country. The president 
of the court is express upon this point He 
observes "that in cases of contracts, the laws 
of a foreign country, where the contract is 
made, must govern. The same principle ap- 
plies, though with no greater force, to the 
different states of America? for though they 
form a confederated government, yet the sev- 
eral states retain their individual sovereign- 
ties, and with respect to their municipal 
laws, are to each other foreign." If the- 
union between the states be so complete, 
that a bill drawn in one state upon another- 
is to be treated as an inland bill, one would 
suppose, that a discharge under the msolvent 
laws of one state, though the creditor resided 
in another state, would be regarded as a dis- 
charge in every other state. And yet the la,w 
is otherwise laid down in Massachusetts and 
New York, and perhaps in other of the states. 
Van Raugjii v. Van Arsdaln, 3 Caines, 154 r 
Smith V. Smith, 2 Johns. 236. These deci- 
sions are in strict conformity with the rule- 
in England, that a discharge under a foreign 
bankrupt law is no bar of a debt contracted 
in England, due to a creditor residing there, 
1 East, 6, In Pennsylvania the rule of reci- 
procity is observed, and the courts here will 
discharge on common bail a person who has- 
been discharged by the insolvent laws of an- 
other state; if the courts of that state use 
the same courtesy towards the citizens of 
Pennsylvania. 2 Bin. 20. Even the judg- 
ments of other states are considered in the 
courts of Vermont, Massachusetts and New 
York as being so far foreign, that the grounds 
of them may be inquired into, when im- 
peached by the defendant. Bartlet v. Knight, 
1 Mass. 401; Hitchcock v. Aicken, 1 Caines, 
460. In Hubbell v. Coudrey, 5 Johns. 132, 
the court considered a judgment rendered in 
the state of Connecticut as a simple contract 
debt; and so a judgment rendered in a 
French tribunal would be considered in the 
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Englisli and American courts. It seems very 
clear that all the above eases proceed upon 
the principle laid down by President Pendle- 
ton before noticed, "that with respect to their 
municipal laws, the states are foreign to 
each other." And if this be so, I am at a 
loss to conceive how a bill of exchange 
drawn in one state, upon a person residing 
in another, can be considered as an inland 
bill. The inconveniences which would result 
from so considering them, would lead me to 
hesitate long before I could be induced to do 
it, unless indeed I were pressed by decisions 
of the courts of the United States, or a current 
of state decisions. It may be sufficient to 
point out one of the inconveniences alluded 
to, viz. the necessity of proving by witnesses 
or depositions, in every suit upon such a bill, 
presentation and a demand; since the pro- 
test could not be given in evidence to prove 
these facts. It is greatly to be feared that 
such a necessity would, in no small degree, 
cramp the circulation of this species of paper. 
The only case I have met with in which 
these bills have been considered as inland, is 
that of Miller v. Hackley, 5 Johns. 375, which 
I acknowledge to be the decision of a court 
greatly to be respected. It is however a 
single authority, and this particular question 
does not appear to have been very minutely 
examined by the bench or bar. Indeed, as 
the cause was decided upon the ground of 
want of notice of the protest, it was imma- 
terial whether the bill was foreign or in- 
land, since the objection was equally fatal 
in both cases; and it was therefore the less 
necessary to examine with attention the oth- 
er point. It may be worthy of remark, that 
the counsel for the plaintiff in that ease 
placed great reliance upon a note in 2 Tuck. 
Bl. Comm. p. 467; in which the learned editor, 
speaking of inland bills of exchange, in refer- 
ence to Virginia, describes them as bills 
drawn in that state or any other of the 
states. But the counsel could not have been 
apprized of the circumstance, that by a law 
of that state, passed on the 28th of Decem- 
ber 179S, it was declared, that bills of ex- 
change drawn by any person residing in Vir- 
ginia, on any person in the United States, 
should be considered as an inland bill, and 
the act proceeds to give damages and inter- 
est in ease the same should be protested. I 
remark further, that it is not easy to recon- 
cile the decision in Miller v. Hackley, as to 
this point, with those before mentioned, 
which tueat the states^ in respect to their 
municipal laws, as foreign to each other. 

I believe that the general opinion of com- 
mercial and legal men in the United States has 
not corresponded with the doctrine laid down 
in the above case. This may fairly be con- 
cluded from the circumstance, that these biUs 
have uniformly been protested, and so far as 
I am informed, this is the second case only 
in which the validity of those protests, or 
their admissibility in evidence has been ques- 
tioned. In Swift's Essay on Bills, before re- 



ferred to (page 336), the author observes, that 
"it is generally xmderstood by merchants in 
this state, that on bills drawn here on a for- 
eign coimtry, and returned protested, twenty 
per cent, damages is allowed; and that on 
bills drawn on any other state in the Union, 
(which are to be considered as foreign bills) 
two and a half per cent, shall be allowed in 
lieu of all costs, charges, and damages." Upon 
the whole, I am of opinion, that upon princi- 
ple, as well as for the sake of commercial 
convenience, the bill in question is to be con- 
sidered as a foreign bill, and therefore that 
the protest was properly admitted in evidence. 

2. The second reason assigned, why a new 
trial should be granted is, that the verdict is 
against evidence; and to make this out, it 
was insisted by the counsel, that the jury, 
not having said on which count their verdict 
was found, they may have found it on the 
counts on the bill of exchange, contrary to 
the evidence; which proved, that the former 
suit, in which a verdict was given for the de- 
fendant, was founded upon this very bill. We 
do not think that this is a ground for a 
new trial; because if there be two issues, 
or issues on two counts, and the verdict be 
not contrary to evidence as to one of them, 
the court will not grant a new trial, though 
it be contrary to evidence as to the other, 
for since the verdict is right in part, the 
court will not set it aside. 5 Bae. Abr. tit. 
"Trial," L (Wils. Ed.) § 4, p. 662; 1 Barnes, 
Eq. Prac. 9, 317, 333. Now, we think, there 
can be no question but that the verdict on 
the fourth count, before noticed, is in strict 
conformity with the evidence. 

3. The next reason alleged is, that the jury 
took out with them a deposition, part of 
which was objected to at the trial by the 
defendant's counsel, and the objection allow- 
ed by the court. The fact, as stated, is ful- 
ly made out in proof, and the question in 
point of law is, whether this be a sufficient 
ground for setting aside the verdict? If the 
pails of the deposition, which were not 
read, were material to the plaintifE's case, 
we should think that the verdict ought not 
to stand. 5 Mass. 405. So if tne deposition 
had been delivered to the jury by the plain- 
tiff's coimsel, without the consent of the 
other side, although it fully appeared that 
the rejected parts had not been read by the 
jury. Cited Pratt's Case, 21 Vin. Abr. 451. 
But if the evidence be altogether irrelevant, 
and immaterial to the issue, and the deposi- 
tion is taken out by the jury by mistake, we 
think it would be going too far to set aside , 
the verdict, when the court can not but per- 
ceive that it could not have influenced the 
finding of the jury. The rejected testimony 
related to an instrument which the witness 
had once seen, by which O'Neal, the indorser 
of the bill of exchange mentioned in the or- 
iginal counts, acknowledged that he had no 
claim upon the plaintiff, in consequence of 
the transfer of the bill to him, and released 
the plaintiff from all liability. It has not 
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the slightest relation to the counts upon the 
new promise, which are founded on a dis- 
tinct cause of action, and if the verdict cor- 
respond with the evidence on those counts, 
or either of them, the court ought not to 
set aside the verdict, liecause evidence was 
improperly taken out by the jury, not ap- 
plicable in any respect to those counts, but 
-to others founded on a distant cause of ac- 
tion. 

4. The last reason assigned for a new 
trial is, that the verdict gives damages and 
interest on the bill of exchange. In this we 
think the juiy did wrong, as no evidence 
was given to support the claim of damages, 
even if we could construe the defendant's 
promise as extending to them. We think 
the plaintifE was entitled to recover only the 
amount of the bill of exchange with interest, 
if the jury thought proper to give it in the 
name of damages, and that he may cure this 
defect in the verdict, by releasing all be- 
yond what he is justly entitled to. There 
are three periods from which the interest 
may be calculated: The protest of the bill; 
the time of the promise; and the ability to 
pay. "We reject the first, because this ac- 
tion is to be considered as founded on the 
new promise, which has no further connec- 
tion with the bill of exchange than to as- 
certain the amount due, and to show a sub- 
sisting and continuing considei-ation. The 
promise proved Is, "that the defendant 
would pay the bill of exchange if he ever got 
able;" that is, "that he would pay §600 
when he should be able." If the promise 
had been to pay the bill generally, in consid- 
eration of forbearance, the defendant could 
not have been properly chargeable with in- 
terest, but from the time when the promise 
was made. But it was to pay when he 
should be able. Time then was given until 
he should be able, and interest could not 
properly be chargeable, until the contingency 
should happen, when payment was to be 
made, any more than if it had been to pay 
ten years afterwards, if he should then be 
able. The promise was of a debitum in 
presenti, solvendum in future; and in such 
a case, it is clear, that interest is not de- 
mandable until the debt is payable, unless 
an express stipulation to the contrary is 
made. We are, therefore, of opinion, that 
the plaintifiC is not entitled to retain this 
verdict, unless he will agree to release all 
the damages beyond the $600, with legal in- 
terest from the time when it is proved the 
defendant was able. 

Bills of exchange drawn in one state of the 
Union on persons living in another state, partake 
of the character of foreign bills; and ousht to 
be so treated in the courts of the TJnited States. 
Buckner v. Finley, 2 Pet. [27 U. S.] 5S6. 
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LONSDALE 00. v. MOIES. 

[1 Brunner, Col. Cas. 655: i 21 Law Rep. 658.] 

Circuit Court, D. Rhode Island. June, 1857. 

Deed — Proof op Execution by Subscribing 
Witness — Equity — Effect of Registeked 
Deed tvith ]Sotice op Prior Unbegisteked 
Conveyance—Injunction — Notice— Open and 
Notorious Possession — Easement — Right to 
Take Water — Canal — Public Use — Water 
Rights. 

1. A deed which is more than thirty years old 
at the time of the hearing, the grantor and one of 
the subscribing witnesses being dead, and the 
other testifying to her own signature as a wit- 
ness, is sufficiently proved, though the witness 
can neither swear to the genuineness of the gran- 
tor's signature, nor the execution of the deed by 
him, 

2. A court of equity has jurisdiction to post- 
pone a registered deed talien with notice of a 
prior unregistered deed, and to enjoin aii»action at 
law based on the former deed against the grantee 
under the latter deed. 

3. Visible possession and occupation by tlie 
grantee under an unregistered deed, known to the 
grantee under a recistered deed, is sufficient, if 
not controlled by other circumstances, to warrant 
a court or jury in finding notice of the unreg- 
istered deed. 

4. An incorporeal right to water may be grant- 
ed in gross. 

[Cited in Goodrich v. Burbank, 12 Allen, 462; 
Amidon v. Harris, 113 Mass. 64.] 

5. A canal corporation may permit water to 
be drawn through its canal for mill purposes, if 
neither the public use nor any private right is 
thereby injured. 

[Cited in Lonsdale Co. v. Moies, Case No. 8,- 
497.] 

[Bill by the Lonsdale Company against 
Miles G, Moies for a title to certain water 
rights.] 

CURTIS, Circuit Justice. This is a suit in 
equity, wherein the complainants assert 
their title to cei-tain water rights, and pray 
that their title may be quieted as against 
the respondent, and especially as against a 
suit at law instituted by him, and now pend- 
ing in this court. Both parties claim title 
under one Simon Whipple; the complain- 
ants through certain conveyances alleged to 
have been made by him, and the respondent 
through a conveyance made by Simmons 
and wife, in her right as the daughter and 
heir of Simon Whipple, after his decease, to 
Charles Moies, and by him to the respond- 
ent Among the deeds alleged to have been 
made by Simon Whipple, and under which 
the complainant claims, is one in the fol- 
lowing words and figures: 

"To All People to Whom These Presents 
shall Come. I, Simon Whipple, of Smith- 
field, in the county of Providence, state of 
Rhode Island, send greeting. Know ye that 
I, the said Simon, for and in consideration of 
one dollar, in hand before the ensealing 
hereof, well and truly paid by Wilbur Kelly, 
of North Providence, state and county afore- 
said, the receipt whereof I hereby acknowl- 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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edge, and am therewith fully satisfied and 
paid, and thereof do acquit and discharge 
him, the said Kelly, his heirs and assigns 
forever, by these presents. Have given, 
granted, sold, conveyed, confirmed, and by 
these presents do give, grant, convey, and 
confirm unto him, the said Kelly, his heirs 
and assigns forever, all my right, title, and 
interest in and to the waters of the Black- 
stone River, with the further right and priv- 
ilege to him, the said Kelly, his heirs and 
assigns forever, to taiie, divert, convey, and 
use the said waters on, over, through, or by 
my land, through the Blackstone Canal, 
wherein situated, for any purpose what- 
ever. To have and to hold the said granted 
and bargained premises, with all the priv- 
ilege thereunto belonging, or appertaining to 
him, the said Kelly, his heirs and assigns 
forever; and I, the said Simon, do covenant 
with the said Kelly, that I am lawfully 
seized and possessed of the same, and have 
full right and power to convey the same; 
and that the said Kelly, his heirs and as- 
signs, shall and may, from time to time, and 
all times hereafter, by virtue of these pres- 
ents, lawfully hold the said water and the 
use thereof. Provided, however, the said 
Simon reserves to himself, his heirs and as- 
signs forever, the right of taking and draw- 
ing water, either from the mill pond by a 
trench, or through the Blackstone Canal 
banks, conformable to their agreement made 
with me the 16th day of March, 1826, when- 
ever the water is running to waste over said 
dam or flashboards thereof, for the purpose 
of watering. my intervale land south of said 
Kelly's factory, on the west side of the 
Blackstone river. In testimony whereof, I 
have set my hand and seal, this 31st day of 
March, A. D. 1S26. Simon Whipple. (Seal.) 
In presence of (Memod. through the Black- 
stone Canal, first interlined.) (Signed.) Sa- 
lah S. Whipple. (Signed.) Martha Hull. 

"Providence, sc— At Smithfield, August 30, 
1826, at S o'clock p. m., the witliin deed was 
then received, and is recorded in the registry 
of deeds for said town, in Book No. 16, and 
page 337. 

"Town Clerk's Office, Smithfield, Decem- 
ber 2, 1845. I hereby certify that the afore- 
going deed is recorded in Smithfield regis- 
try of deeds, in Book No, 15, page 337. 
Witness, (Signed.) Orin Wright, Town 
Clerk." 

If this deed was executed by Simon Whip- 
ple, and is valid and operative as against 
the respondent, to convey all Whipple's 
rights to water which are now in controver- 
sy, and the complainants have acquired 
those rights from Wilber Kelly, they have 
the better title, and are entitled to such re- 
lief as a court of equity deems appropriate 
to the case. The execution of the deed by 
Simon Whipple is denied. One of the sub- 
scribing witnesses is shown to be deceased. 
The other, the daughter of the grantor, and 
the person under whom the respondent 
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claims, testifies to the genuineness of her 
own signature, and that she placed it there 
as a witness; but what is somewhat strange, 
says she does not know her father's hand- 
writing, and cannot say whether or not he 
executed the deed. But when this exhibit 
was produced at the hearing, and when for 
the first time it became necessary for the 
complainants to prove it (Gres. Eq. Ev. 188), 
the deed was more than thirty years old, and 
coming from the proper custody, and es- 
pecially when accompanied by proof of en- , 
joyment in conformity with it, was admis- 
sible in evidence without proof of its 
execution. A fortiori it is admissible after 
the memory of one of the subscribing wit- 
nesses has been exhausted, and the other is 
shown to be dead, and the relation of the 
living witness to the grantor, and the genu- 
ineness of her own signature, and the fact 
of her attestation, strongly tend to repel 
any idea of fraud or mistake, and to prove 
the execution of the deed by the grantor, and 
there is no evidence tending to create a 
doubt or suspicion concerning its genuine- 
ness. It is denied that the deed is operative 
as against the respondent, because, though 
recorded, it was not acknowledged. The 
statute of Rhode Island provides that "all 
bargains, sales, and other conveyances 
whatsoever, of any lands, etc., shall be void, 
unless they shall be acknowledged and re- 
corded as above said; provided always, that 
the same between parties and their heirs 
shall nevertheless be valid and binding." 
It is a settled rule, both in England and 
America, that a court of equity will not suf- 
fer a subsequent grantee, by a registered 
deed, to hold an estate conveyed by a prior 
unregistered deed, of which he had notice 
at the time of his purchase. An attempt 
thus to acquire a title known to have been 
conveyed to another is an attempt to com- 
mit a fraud; and upon the ground of fraud 
equity interposes, and restrains the second 
grantee from availing himself of his covin- 
ous contrivance. And this without regard 
to the particular terms of the registry acts, 
whose purpose is fully answered when pur- 
chasers are protected from secret liens and 
conveyances. 4 Kent, Comm. 171; 1 Stoiy, 
Eq. § 397. In Landes v. Brant, 10 How. 
[51 U. S.] 348, it was decided that open and 
notorious occupation by the first purchaser, 
when the second deed was taken, is in itself 
suflicient to warrant a jury or court in find- 
ing that the second purchaser had 'evidence 
before him of a character to put him on in- 
quiry as to what title the possession was 
held under; and that the subsequent pur- 
chaser was bound by that title, aside from 
all other evidence than such possession and 
holding. Whatever diversities may exist in 
the decisions made elsewhere, this is bind- 
ing on me, sitting in this com-t. I do not 
understand that the supreme court of Rhode 
. Island, in Harris v. Arnold, 1 R. I. 125, have 
decided otherwise. It is there held that 



LONSDALE (Case No. 8,496) 



[15 Fed. Cas. page 862] 



possession is not, under all circumstances, 
conclusive evidence of notice. So I under- 
stand the law to he. See Jones v. Smith, 1 
Hare, 43, 1 Phil. Ch. 244. Knowledge of 
possession by a third person may be ac- 
companied by such circumstances, as, taten 
all together, do not evince what Mr. Vice 
Chancellor Wigram terms a fraudulent turn- 
ing away from a knowledge of the facts 
which the res gestae would suggest to a 
prudent mind. Each case must be examined 
liy the light of all the surrounding circum- 
stances, which have a tendency either to 
prompt or chect those inquiries to which it 
IS the natural effect of notorious adverse 
possession to give rise. 

These surrounding circumstances in this 
are, that Simon Whipple, having made the 
deed in question in March, 1826, those under 
whom the complainants claim built three 
large cotton mills in the years 1831, 1832, and 
1833, and at the close of the latter year be- 
gan to operate them by means of the water 
<Jiverted from the river, under the titles 
which they assert in this suit, including 
that granted by Simon Whipple to Wilbur 
Kelly. This diversion and use were by 
means of permanent works, visible to the 
eye, and visibly necessary to the operation 
of this large and costly establishment Un- 
der the reservation made in the deed in ques- 
tion, of certain waste water to be drawn 
through the described culvei-ts for puiiposes 
of irrigation, Simon Whipple, dm-ing his 
lifetime, and his heirs after his decease, con- 
tinued to make that restricted use of the 
w^ater. This state of things continued until 
Mrs. Simmons, one of the heirs of Simon 
Whipple, conveyed to Charles Moies, by 
deed, dated March 12, 1849, certain lands in- 
herited from Simon Whipple, together with 
the water rights now in controversy; and 
on the 26th day of September following, 
Charles Moies conveyed the same to his 
"brother, the present respondent Both 
Charles Moies and the respondent were well 
acquainted with the actual state of the prem- 
ises, and knew at the time their respective 
deeds were made that the complainants 
were, and for some years had been, actual- 
ly diverting the water, and using it at the 
Lonsdale Mills; and -the respondent had 
actual knowledge that the water rights de- 
scribed in his deed were the subject of dis- 
put between Simmons and the com- 
plainant, and that counsel had been retained 
in expectation of a controversy concerning 
them. The lands conveyed by Simmons 
and wife have never been in the actual 
possession of either of the grantees, but of 
Simmons. Charles Moies does not appear 
to have paid anything for his deed. He gave 
back a mortgage for the amount of the con- 
sideration mentioned in the deed to him. 
The respondent answers that he paid his 
brother the one thousand dollars mentioned 
as the consideration of the deed to him* 
about three years after the deed was ex- 



ecuted, without interest Whether Simmons 
has ever paid any rent for the lands, or to 
whom, does not appear. He has acted as 
agent and counsel in managing this suit 
These special circumstances are not of a 
character to rebut the presumption of notice 
which arises from an adverse possession. 
On the contrary, when we consider that the 
deed from Whipple to Kelly, though not ac- 
knowledged, was actually spread on the pub- 
lic records, the facts, in my judgment, show 
that if the transaction between Simmons 
and Charles Moies, and that between the 
latter and the respondent, was an actual 
and not a colorable sale, the purchaser knew 
enough to send him to those records; and if he 
did not go there, he purposely turned away 
from a knowledge of the existence of that 
deed, and voluntarily kept himself ignorant 
of it that he might enter with a better pros- 
pect of success upon the litigation which he 
knew he had purchased. I hold both Charles 
Moies and tho respondent chargeable with 
notice of the deed from Whipple to Wilbm*, 
and consequently, that it is valid and effect- 
ual, in equity, as against the respondent. It 
remains to consider the legal effect of the 
deed. 

It is argued, that when viewed by the light 
of the surroimding circumstances, in and 
upon which the deed was to operate, its true 
construction is, and the intention of the par- 
ties was, to grant the water only for canal, 
and not for mill nurposes. But it is diffi- 
cult to perceive how any ambiguity, calling 
for a construction, can be raised on the 
words of this deed, which expressly conveys 
the right to use the water, when diverted, 
"for any purpose whatever." To draw from 
extraneous facts a restriction of the use to 
canal purposes, would be, not to consti-ue 
but to contradict the deed. 

It is further insisted, that whatever may 
have been the intention of the parties, the 
deed cannot operate, in point of law, to grant 
to Kelly a right to use the water for any but 
canal purposes. 1. Because Kelly was act- 
ing as agent or trustee of the canal corpora- 
tion, which was not authorized to acquire 
watev ,for mill purposes. • 2. Because the 
canal corporation could not lawfully permit 
this section of its canal to be used for a con- 
duit to conduct water to mills. 3. Because 
Kelly did not then own any land, to which 
this water right could be or was annexed, as 
an appurtenance, by thegrant I do not think 
either of these positions sufficient to restrict 
the legal operation of this deed to the use of 
the water for canal purposes. Kelly appears 
to have acted, not only as the trustee of the 
canal corporation, but also in behalf of him- 
self and certain associates who desired to 
acquire mill sites. It was competent for 
him to purchase property and rights which 
were in part available for canal and in part 
for mill purposes; and it rested between 
himself and the canal corporation to distrib- 
ute what was thus acquired, between them. 
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according to their respective wants. Third 
persons had no power to interpose between 
them. I cannot agree that it was unlawful 
for the canal coiporation to allow Kelly to 
■draw water for mill purposes through the 
x;anal. So long as such use was no inter- 
ruption to the public use of the canal, and 
infringed on no private right, it was com- 
petent for the corporation to peimit this inci- 
•dental use. See Rundell v. Delaware & R. 
Canal Co., 14 How. [55 TJ. S.] 93. By their 
•agreement with Kelly of the 16th September, 
1826, this right was granted in considera- 
tion of covenants on his part, which amount- 
ed to a valuable consideration, directly sub- 
«ei-ving the public use. I perceive no legal 
■objection to the arrangement. It is true 
Kelly had not acquired this right when the 
grant from Whipple was made; nor did he 
then own any land upon which he could use 
the water to be drawn through the canal. 
But I know of no rule of' the common law 
which prohibits grants of the incorporeal 
■Tight to divert water from being made in 
gross. If I have a spring I may sell the 
right to take water from it by pipes to one 
-who does not own the land across which the 
•pipes are to be carried, and I may either 
restrict the use to a particular house or not, 
as I please. It is true the grantee cannot 
make the grant useful without acquiring 
from the owner of the intermediate land the 
right to lay pipes therein, nor can he use 
the water in a house until he obtains the 
right to possess that house. But these may 
"be acquired afterwards. Incorporeal rights 
may be inseparably annexed to a particular 
messuage, or tract of land, by the grant 
^vMch creates them, and makes them inca- 
pable of separate existence. But they may 
also be granted in gross, and afterwards for 
■purposes of enjoyment be annexed to a 
messuage or land, and again severed there- 
from by a conveyance of the messuage or 
land, without the right, or a conveyance of 
the right without the land. Com. Dig. tit. 
"Appendant and' Appurtenant," D; 2 Bl. 
Comm. (Chitty's Ed.) 19, 22, 34, 39; Ashley 
TT. Pease, 18 Pick. 274; Cocheco Manuf'g 
•Co. V. Whittier, 10 N. H. 305. And even if 
the common law were otherwise, as a grant 
is but a conti-act executed, if the grant could 
■not take effect as such, still if it were acted 
on by the grantee, and expensive works 
-erected, which were dependent on the enjoy- 
ment of what was bargained for, a court of 
equity would protect the grantee from an 
■assertion of his legal title by the grantor. 

It is further objected that the complainants 
"have not acquired Kelly's title, first, be- 
cause the deed from him to Brown and 
others bears date before the deed from 
"Whipple to Kelly; and secondly, because 
Kelly conveys only the water rights he ac- 
•quired "by virtue of agreement witii .oimon 
Whipple, the Blackstone Canal Company, 
•and others"; and there is no agreement with 
.Simon Whipple in evidence. But it is con- 
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ceded that the deed from Kelly to Brown 
and others was antedated, and a deed 
speaks from the time of its delivery. U. S. . 
V. Le Baron, 19 How. [60 U. S.] 73. And 
though his deed speaks of acquu'ing the 
rights from Whipple by agreement, yet, as 
Chief Justice Marshal says, in Fletcher v. 
Peck, 6 Granch [10 U. S.] 87, a grant made 
in pursuance of a contract is an executed 
contract. Strictly speaking, therefore, there 
was no impropriety in referring to this 
grant as an agreement, for it was an agree- 
ment executed. Considex-ing that it was the 
only agreement to which it could have been 
intended to refer, and that Brown and oth- 
ers, the grantees of Kelly, and their succes- 
sors in the title, had acted under it for nearly 
twenty years when the respondent brought 
his action at law, and neither Kelly, not 
any one representing him has ever question- 
ed the complainant's title, I cannot say that 
the words "agreement with Simon Whip- 
ple," fail sufficiently to refer to and identify ■ 
the rights he conveyed to Kelly. 

It is also argued that if the deed from 
Whipple to Kelly was operative, it convey- 
ed a legal title, and the complainants may 
have the benefit thereof in defending the ac- 
tion at law, and so there is no ground for 
the action of a court of equity. But there 
is no doubt of the jurisdiction of a court of 
equity to- restrain the grantee by a register- 
ed deed from setting it up against a prior 
grantee by an unregistered deed, and to 
proceed to adjust the rights of the parties 
upon the footing of what equity deems the 
true title. Some courts of law in this coun- 
try, though not in England, have exercised 
a similar jurisdiction. Robinson v. AUsop, 
5 Bam. & Aid. 142; 1 "Story, Eq. Jur. § 
397. But this does not divest a court of 
equity of its powers to give relief. 

The very elaboi-ate and able arguments of 
tlie counsel in this case have discussed 
many questions and traversed much ground 
upon which I have not found it needful to 
pass. The result at which I have aiTived is, 
that upon the deeds of conveyance, includ- 
ing that from Simon Whipple to Wilbmr 
Kelly, the complainants have made good 
their title as against the respondent, to di- 
vert the water of the Blackstone river, sav- 
ing only what was reserved for purposes of 
irrigation in the last mentioned deed; and 
consequently are entitled to an injunction to 
stop the prosecution of the suit at law, and 
protect -their incorporeal right from disturb- 
ance. Let a decree be di*awn up to this ef- 
fect, and for the costs. 

Incorporeal Rights in Water— Transfer of Win- 
ter Rights. See Goodrich v. Burbauk, 12 Allen, 
462; Amidon v. Harris, 113 Mass. 64,— citing 
above case. 

[NOTE. The case' was subsequently he^rd up- 
on exceptions to master's report, upon which 
hearing the court explained and construed the de- 
cree above. The exceptions were partially sus- 
tained. Case No. 8,497.] 
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Case Ho. 8,497. 

LONSDALE CO. v. MOIES. 

[2 Cliff. 538.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 
1865- 

Master's Report ix Chaxceby — Variance from 

Decuee— Easement — Right to Take "Water— 

Needfcl Structures — Amoust to be Taken. 

The decree of the court was, that the com- 
plainants were confirmed in their right and title 
to divert and use the water of a certain stream, 
through a canal, for mill or other uses, subject to 
the right of the respondent to use the water of 
said river for irrigation only, in accordance with a 
reservation in the deed under which the complain- 
ants claimed, and also by virtue of a certain 
agreement betyveen the canal company and the 
grantor in the said deed, and that the cause be 
referred to a master to ascertain and report the 
amount ojf damage, if any, sustained by the com- 
plainants in consequence of the insertion by the 
respondent of a flume or culvert in the bank of 
the canal, as admitted in his answer; also what 
structures were proper and needful to enable the 
respondent to enjoy and use the right to divert the 
water for the purpose of irrigation, in accord- 
ance with the reservation contained in the deed 
and the agreement. Edd, that the decision of the 
master to the effect that the complainants were 
not entitled to any damages was inconsistent with 
the decree, which assumed that a wrongful act 
was charged in the bill and confessed in the an- 
swer, and therefore that the complainants were at 
least entitled to nominal damages. Edd, also, 
that proper and needful structures, within the 
meaning of the decree, were not only such as 
would enable the respondent to enjoy and use the 
right to divert the water for the purpose of irri- 
gation, but such as would enable him to do so, as 
far as practicable, consistent with the right of 
the complainants to insist tiiat only so much wa- 
ter should be taken as might be reasonably neces- 
sary for that purpose; that the master erred in 
holding that it was not within his province to 
provide a safe preventative against any possi- 
ble abuse of his right by the defendant; and that 
the cause must be again sent to the master under 
the present construction of the decree. 

This was a bill in equity [against Miles G. 
Moies], and the case came before the court 
upon exceptions to the master's report. De- 
cree having been entered for the complain- 
ants in 1857 [Case No, 8,496], the cause was 
referred to a master, with certain dii*ections 
hereinafter mentioned. The decree was in 
substance that the complainants were eon- 
firmed in their right and title to divert and 
use the water of the Blackstone river, in the 
county of Providence in this district, 
through a canal foi-merly known as the 
Blackstone Canal, for mill or other uses, at 
Lonsdale, in accordance with the conveyaL.ee 
by Simon Whipple to Wilbur Kelly, dated 
JIareh 21, 1826, subject to the right of the 
respondent to use the water of said river 
for iiTigation only, in accordance with a 
resei'vation contained in the said deed, and 
in accordance also with an agreement dat- 
ed March 16, 1826, between the commission- 
ers of the Blackstone Canal Company and 
the said Simon Whipple. The instioiment 
called the agreement purported to grant to 
the said Whipple, his heirs and assigns, the 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



privilege of taking water from said canal, 
when the water was ninning to waste or 
flowing over the dam or flash-boards thereof, 
sufficient for watering said inteiTal land, to 
be drawn from said canal by three tunnels 
placed under the towing-path of said canal, 
the under side of said tunnels to be on a 
level with the top of the dam aforesaid, and 
not to exceed fifteen inches Avide and six 
inches high, with slide-gates in the same to 
stop the run of water when not wanted for 
watering said land. The reservation in the 
deed was, "to said AVhipple, his heirs and 
assigns forever, of the right of taking and 
drawing water either from the mill-pond by 
a trench, or through the Blackstone Canal 
banks, conformable to their agreement with 
me, whenever the water is running to waste 
over said dam, or flash-boax-ds thereof, for 
the pui-pose of watering my interval land 
south of said Kelly's factory on the west 
side of the Blackstone river." The decision 
of the court was, that the complainants had 
made good their title, as against the re: 
spondent, to divert the watei* of the Black- 
stone river, saving only what was resei'ved 
for the pui'poses of irrigation in the last- 
mentioned deed. In the present opinion the 
court said: "It will be observed that the 
deed referred to expressly recognizes the 
privilege granted to the grantor of the deed 
in the prior agreement, as the' alternative 
right of taking and drawing water secured 
in the resei'vation. The language of the de- 
cree therefore coiTesponds with the decision 
of the court; and in both the right of the 
respondent to use the water of the river is 
declared to be for irrigation only, and only 
in accordance with the agreement, and the 
resei'vation of the same as contained in the 
deed." The duties of the master, to whose 
report exceptions were taken were describ- 
ed in the decree as follows: First, to ascer- 
tain and report the amount of damage, if 
any, sustained by the complainants in con- 
sequence of the insertion by the respondent 
of a flume or culvert in* the bank of the 
canal, as admitted in his answer. Second, 
to report what sti-uctures were proper and 
needful to enable the respondent -to enjoy 
and use the right to divert the water for the 
purpose of irrigation, in accordance with the 
resei'vation contained in the deed, and the 
agreement referred to in the decree. 

The following is the substance of those 
portions of the master's report necessary to 
be reproduced in this statement: Three tun- 
nels had existed in the bank or tow-path of 
the Blackstone Canal since 1827, for irriga- 
tion upon the Whipple meadow. In 1852, 
the defendant substituted a flume or gate- 
way with a sliding gate, for the central tun- 
nel, the same being' at the same height at the 
bottom as the former tunnel; assuming that, 
as the Blackstone Canal Corporation had 
been dissolved, and the tow-path had re- 
verted to him, the agreement had become ob- 
solete, but that his right to the water under 
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tlie reservation remained unimpaired. Up- 
on this the litigation between the parties 
commenced. The grounds of the claim for 
damages, within the scope of the master's 
commission, was the following: That the 
said flume was so unskilfully and insecurely 
constructed by the defendant that the com- 
plainants' interests at Lonsdale were greatly 
imperilled, and that they were obliged to ex- 
pend labor and materials in improving the 
structure. That the defendant, in March, 
1852, inserted in the bank or tow-path of 
the canal a flume of much larger dimensions 
and greater capacity than the tunnel, and 
that through the said flume a quantity of 
water passed more than what could flow 
through the tunnel, to the damage of the 
complainants of from ,?1000 to §1500 per an- 
num. Upon this the master reported that 
the ground for an estimate of the damages 
was too vague and insufficient; that the in- 
jury, if any, was damnum absque injuria; 
and that the complainants were not entitled 
even to nominal damages. As to the struc- 
tures proper and needful to enable the de- 
fendant to enjoy and use the right to divert 
the water for irrigation purposes, the fol- 
lowing recommendations were made: First, 
that the defendant henceforth draw jiis sup- 
ply of water for irrigation through only two 
orifices: one at the flume, the other at some 
point between that flume and the lower or 
southernmost tunnel; economy and conven- 
ience, as well as the topogiuphy of the 
premises, dictating this arrangement Sec- 
ond, that these orifices be secm'ely consti'uct- 
ed and inserted in or under the bank, the 
bottoms of which respectively shall be at 
such a height relatively to the Ashton dam, 
as that the water will flow into them when- 
ever it is running over the Ashton dam 
proper (I. e. its cap-log), let the current in 
the canal be as rapid as it can be made by 
any conceivable management or use of wa- 
ter or water power at Lonsdale, or any im- 
provements in the canal itself, at its mouth, 
or at the dam. Third, that said tunnels re- 
spectively each be of dimensions not exceed- 
ing twenty-two and a half inches in width 
and six inches in height, "with slide-gates 
to stop the run of water when not wanted 
for watering said" meadow. The master 
fui*ther reported it not to be within the 
scope of his duties to provide against any 
possible future abuse of his rights by the 
defendant. 

Exceptions to the report were filed by the 
complainants, in which objection was taken 
to the fact that the master had assumed that 
the decree refeixed to him the construction 
of both the "reservation" and the "agree- 
ment;" whereas the court had already de- 
cided the rights of the parties under both. 
They also excepted to his ruling that no 
damages were recoverable by complainants, 
to his construction of the reservation and 
agreement, and to his decision as to what 
stioictures were necessary to enable the de- 
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fendant to enjoy his right of irrigation. 
These exceptions, twelve in number, were 
overruled by the court, excepting the fiftJi, 
ninth, and tenth, which were as follows: 
"Fifth Exception. For that said master in 
and by his said report finds and awards no 
damages for the complainants, and rules 
that the injuries sustained by them are 
among the class known in the law as damna 
absque injuria, or among those to which the 
maxim de minimis, &c. applies; to which 
finding and ruling complainants except, as 
contrary to law and unsound in principle, 
and because said master should have ruled 
that complainants have sustained damage 
recognized by law, and should have esti- 
mated and awarded to the complainants the 
amount of such damage." "Ninth Excep- 
tion, For that said master, in and by his 
said repoi-t, has ruled and reported as sti-uc- 
tures needful to enable the defendant to en- 
joy his rights, two tunnels, as specified in 
his said report, and has neglected therein 
to provide any means by which the improp- 
er flow of water through the same can be 
checked by the complainants, or on their be- 
half; whereas said master should have re- 
ported some means whereby such improper, 
unwarranted, and injurious withdrawing of 
the water could be prevented by them, or in 
their behalf. Tenth Exception. For that 
said master, in and by his said report, has 
decided and ruled, that under said decree, 
'it is not his province to provide a safe pre- 
ventative against a possible abuse of his 
right by the defendant,' in exercising his 
right of irrigation through the two struc- 
tures, as provided and recommended by said 
master in his said report, and has also neg- 
lected to provide any safeguard against such 
abuse; to which ruling and omission so to 
provide safeguards, the complainants ex- 
cept as eiToneous in point of law, and of 
fact as highly injurious and dangerous to 
the rights and interests of the complain- 
ants, and as contrary to the scope of the de- 
cree under which said master alone can 
act." The deraignment of title, so far as 
the same is necessary to be recited, appears 
in the opinion of the court. 

B. R. Curtis, W. H. Potter, S. Ames, and 
W. Binney, for complainants. 
T. A. Jenckes, for respondent. 

CLrFFOBD, Circuit Justice. Nothing can 
be more certain than the fact that the decree 
recognizes and declares the right of the re- 
spondent to divert water from the mill-pond 
or through tlie Blackstone Canal banks for 
the purposes of irrigation. The limitation to 
the exercise of the right for that purpose, as 
stated in the deci'ee of the court, is, that it 
must be in accordance with the reservation 
contained in the deed, and in accordance 
with the described agreement. 

The authority of the master was conferred 
by the deei-ee in the cause, and in the per- 
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formanee of his duties lie was bound by its 
terms. The citation of authorities to sup- 
port that proposition is unnecessary, as it 
is one universally acknowledged. Some ref- 
erence to the instruments of title under 
which the respective parties claim will be 
necessary, in order to understand the nature 
of the present controversy, although both 
parties claim to derive their title from the 
same source. Prior to the 11th of Decem- 
ber, 1S09, Simon Whipple owned the whole 
estate in controversy; but the record shows 
that on that day he conveyed twenty thirty- 
second (20/32) parts of two tracts of land to 
his associates in the Smithfield Cotton and 
Woolen Manufactiu:ing Company, without 
any reservation whatever. One of those 
tracts was situated in Cumberland and the 
other in Smithfield, in this state, as appears 
by the recitals of the deed. The record also 
shows that his associates on the same day 
conveyed to him twenty thirty-second parts 
(20/32) "of half the water to water the land 
of the said Simon Whipple, on the Smithfield 
side of the river, and for no other pvu-pose," 
which may be raised by a dam to be erected 
by the 'company over Pawtucket river, leav- 
ing at the same time so much of the water 
raised as aforesaid as will be at all times 
sufficient to carry all the water-wheels nec- 
essary to work all the machinery in all the 
factories, mills, and other water-works which 
may at any time hereafter be by said com- 
pany erected on any parts of the two lots of 
land described in the before-mentioned deed 
of the same, together with the right ajid 
privilege of drawing from said dam half said 
water for the purposes aforesaid, and con- 
vej-^ing the same through any part of the 
Smithfield lot, provided the manner of taking 
out the water and conveying the same and 
the direction thei*eof shall be the most ben- 
eficial to the grantee and the least injurious 
to the grantors. The court said: "Reference 
is made to that deed, not only as showing 
the origin of the right to divert and use the 
water for irrigation, but as showing conclu- 
sively that the right at that period of time 
rested in grant, and not merely in resei-va- 
tion.'' The owner of the two tracts conveyed, 
hy the deed referred to, only twentj' thirty- 
second parts of the two tracts, as is obvious 
from the terms of the deed. The effect of 
the arrangement was, that the grantee re- 
tained the title to twelve thirty-second (12/32) 
parts of the tracts in himself, while he con- 
veyed eight such parts to George Olney, two 
to George Smith, one to Thomas Arnold, five 
to Joseph Wilkinson, two to William Whip- 
ple, and two to Joseph Whipple, 2d, making 
thirty-two in all. The parties to the deed, 
including the grantor and grantees, entered 
into an agreement on the same day, reciting 
that they had formed themselves into a com- 
pany for the purpose of manufacturing cot- 
ton and woolen goods, and agreed that each 
should hold as many shares of the capital 
stock of the company as he held parts or 



shares of the two tracts of land as specified 
in the deed. Passing through various mesne 
conveyances, the entire title to the premises, 
on the 1st of Febniary, 1825, became vested 
in Wilbur Kelly, subject to the right and 
privilege of the original owner of the same, 
to water his land on the Smithfield side of 
the river as set forth in the deed from his as- 
sociates to him, to which reference has been 
made. Before the last of these conveyances 
was made, however, the record shows that 
the Blackstone Canal Company had been du- 
ly incoi-porated, both by the legislature of 
this state and by the legislature of the com- 
monwealth of aiassachusetts. The original 
owner of the premises, with others, granted 
to that company in September, 1823, the 
right and privilege of constructing their ca- 
I nal over his land and estate in Smithfield, 
adjoining and south of the manufactory of 
i Wilbur Kelly, on the west side of the Black- 
j stone river, provided it was built not more 
. than seventy feet wide. Consequent upon 
that license, which was irrevocable, the canal 
company granted to the said Whipple, on the 
16th of March, 1826, his heirs and assigns, 
the privilege of taking water from said canal, 
when the water is running to waste or flow- 
ing oveK the dam or flash-boards thereof, suf- 
ficient for watering said interval land, to be 
drawn from said canal by three tunnels 
placed under the towing path of said canal, 
the vmder side of said tunnels to be on a 
level with the top of the dam aforesaid, and 
not to exceed fifteen inches in width and six 
inches in height, with slide-gates in the same 
to stop the flow of water when not wanted 
for watering said land. TTie said agreement 
recites that "said Whipple had tlie right of 
drawing and using the water from the mill- 
pond of said manufactory, to be talien by a 
trench to the intei-val land of said Whipple 
south of said manufactory on the west side 
of said river, and that by the construction of 
the said canal the said trench for watering 
said land would be inteiTupted and de- 
stroyed." The antecedent right of said 
Whipple is also expressly recognized and ad- 
mitted in one of the recitals of the considei-a- 
tion for the grant, in which it is stated that 
he had the right to use the waste water from 
said mill-dam and pond for watering his said 
land. The language of the reservation con- 
tained in the deed referred to in the decree is 
equally explicit and comprehensive. The 
grantor reserves to himself, his heirs, and 
assigns forever, the right of taking and draw- 
ing water either from the mill-pond by a 
trench, or through the Blackstone Canal 
banks, conformably to the agreement of the 
16th of March, 1826, whenever the water is 
running to waste over the said dam or flash- 
boards thereof, for the pui-pose of watering 
the described intei-val land south of said Kel- 
ly's factory, on the west side of the Black- 
stone river. 

Recurring to the decree of this court, it is 
obvious that the first duty of tlie master was 
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to ascertain and report the amount of dam- 
age, if any, sustained by tlie complainants, 
in consequence of the insertion of the flume 
or culvert in the banks of the said canal by 
the respondent, as confessed in his answer. 
The conclusion of the master under this di- 
rection was, that the complainants are not 
■entitled to any damagesf for the reasons stat- 
ed in his report; but after careful examina- 
tion of the subjetit, I am not able to concur 
in" that conclusion. The conclusion, I think, 
is inconsistent with the decree of the court, 
which assumes that a wrongful act was 
charged in the bill of complaint, and that the 
■allegation was confessed in the answer. As- 
suming the fact to be so, then the complain- 
ants were at least entitled to nominal dam- 
ages. The second duty of the master was to 
report what structures are proper and need- 
ful to enable the respondent to enjoy and use 
the right to divert water for the purpose of 
iri'igation, as specified in the decree. The 
master is correct, in the judgment of this 
court, in holding that reference must be had 
both to the reservation and the agreement, 
in order to ascertain the rights of the par- 
ties in this controversy. Lonsdale Co. v. 
Moies [Case No. 8,496]. 

The interlocutory decree entered under the 
■order of this court is to that effect, and such 
undoubtedly is the true construction of the 
instruments. The reservation contained in 
the deed expressly adopts the agreement as 
■defining the alternative right of the respond- 
ent, and the case would be no stronger in 
favor of that construction if the words of 
the agreement were recited in the resei-va- 
tion. Adopting that rule, the court is clear 
that the respondent holds the right of taking 
-and drawing water either from the mill-pond 
Tjy a trench, or through the banks of the ca- 
nal, as provided in the agreement, whenever 
the water is running to waste over said dam 
•or the flash-boards thereof, for the purpose 
of watering the interval land described in 
the respective instruments. The words of 
the reservation are, "whenever the water is 
running to waste, over said dam or flash- 
boards thereof," but the language of the 
•agreement is, "when the water is running to 
waste or flowing over the dam or flash- 
"boards," showing that the water is running 
to waste, within the meaning of the instru- 
ments, whenever it is running over the dam 
-or flash-boards. The respondent has the 
right to take and draw the water as waste 
water whenever it runs over the cap-log ol- 
the dam, for the purpose described"; and al- 
though he undeniably has the right also to 
take and draw the water when running over 
the flash-boards, still the complainants, when 
the head is sufficient to run over the cap-log, 
cannot, by the use of flash-boards to increase 
the height of the dam, restrict his right to 
take and draw the water. The meaning of 
llie instruments is, that the right of the re- 
spondent to take and draw water attaches, 
when the head of the water is such, that if 



unobstructed by flash-boards it would run 
over the cap-log of the dam, and it is equally 
certain that the right does not cease to at- 
tach because the head is sufficient, not only 
to run over the cap-log, but over the flash- 
boards, which usually add more than a foot 
to the height of the dam. On the other 
hand, while it is true that the respondent 
can take and draw the water for the de- 
scribed purpose whenever it mns over the 
cap-log of the dam, still he can only use it 
for that purpose, and only so much as may 
reasonably be necessary for that purpose. 
The agreement provides for three tunnels 
placed under the tow-path of the canal, and 
that the under side of the tunnels shall be on 
a level with the top of the dam. 

The opinion of the eom*t is, that the under 
side of the orifices, whatever they may be, 
should be on a level with the top of the cap- 
log of the dam, and that they should not ex- 
ceed in all the maximum dimensions pre- 
scribed in the agreement. But a continuous 
flow of the water is not contemplated, be- 
cause the agreement provides that the tun- 
nels therein mentioned shall be constructed 
"with slide-gates in the same to stop the 
run of the water when not wanted for wa- 
tering said land." 

Proper and needful structures, within the 
meaning of the decree, are not only such as 
will enable the respondent to enjoy and use 
the right to divert the water for the pui-pose 
of irrigation, but such as will enable him 
to do so, as far as reasonably practicable, 
in consistency with the right of the com- 
plainants that only so much water shall be 
so taken and drawn as may be reasonably 
necessary for that purpose. Looking at the 
subject in that light, it is quite clear that it 
is the duty of the master to inquire into the 
subject, and, if reasonably practicable, to re- 
port such structures as will conform to the 
rights of both parties The fifth, ninth, and 
tenth exceptions are sustained, and all the 
rest are overruled. Under the cireamstan- 
ces the cause must be again sent to the mas- 
ter, with instructions to hear the parties un- 
der the former decree, as explained and con- 
strued in the present opinion of the court. 



Case "No, 8,498. 

LOOMIS V. "WILBUR. 

[5 Mason. 13.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1827. 

Waste— Timber for Repairs— Identity of Tim- 
ber Used. 

It is not waste, in a tenant for life, to cut down 
timber trees for the purpose of making necessary 
repairs on the estate, and to sell them and pur- 
diase boards with the proceeds, for such repairs, 
provided this be proved to be the most economical 
mode of making the repairs. 

[Disapproved in Dennett v. Dennett, 43 N. H. 
500. Cited in Miller v. Shields, 55 Ind. 77.] 

1 [Reported by WiUiam P. Mason, Esq.] 
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This was an action of waste under the 
statute of Rhode Island (see Dig. 1822, p. 
199), for the recovery of the freehold wasted. 
Plea, the general issue. Daniel Wilbur, de- 
ceased, by his will, made on the 20th De- 
cember, 1802, and proved on 1st of June, 1807, 
devised all his lands undisposed of, includ- 
ing the premises, to his son Daniel Wilbur, 
the defendant, for his life, remainder to his 
wife for her life, if she survived him, re- 
mainder to Daniel Wilbur, his grandson, and 
son of his son Daniel, in fee; but if his said 
grandson died before 21 years of age, &c. 
then to his son Daniel in fee. The grand- 
son attained the age of 21 years and is still 
living. The grandson sold his interest in the 
estate to one James Aldrich, through whom, 
and by intermediate conveyances, and a levy 
on execution, the premises came to the plain- 
tiff [Luther Loomis] on the 23d of December, 
1825. The only waste proved was, the cut- 
ting of a few timber trees sparsely on the 
land, not exceeding ten or fifteen in number. 
It was proved, that the defendant was very 
poor and unable to repair the fences and 
buildings from other means; that the prin- 
cipal part of the trees were cut down for re- 
paii-s of the buildings. They were sold by 
an agent, and boards, aU'eady sawed, &c. 
were purchased with the proceeds and ap- 
plied to the repairs. This was the most 
economical way of attaining the object, and 
most for the benefit of the estate, and was 
done on consultation with the agent, be- 
fore the trees were cut down. It was also 
proved, that a timber tree or two were cut 
down and sold; but whether the proceeds 
were applied to repairs did not appear. But 
it did appear, that the defendant owned a 
contiguous wood lot, and sometimes used 
the timber from that lot for fire bote and 
house bote. 

The plaintiff contended, that the case of 
waste was clearly made out, and that the 
sale of the timber was waste, by the authori- 
ties; that the tenant might have cut down 
trees for the necessary repairs and fire bote, 
but had no right to sell them; and he cited 
Bac. Abr. "Waste," F. The defendant con- 
tended, that there was no waste; that no 
injury was done to the estate; that repairs 
were necessary; and there was no difference 
between applying the proceeds of the sale 
and the identical timber. 

Mr. Richmond, for plaintiff. 
Mr. Tillinghast, for defendant. 

STORY, Circuit Justice (charging jury). 
The supposed waste in this case is so very 
small in point of value, that if a forfeiture 
is incun-ed, it must operate with peculiar 
severity. The jury therefore ought clearly 
to see, that the plaintiff makes out his case 
upon reasonable evidence. The question in 
cases of this nature is, whether the tenant 
has done any injury to the inheritance; for 



the averment in the declaration is, that the 
timber has been cut down to his disherison. 
If, under all the circumstances, what has 
been done, has been for the benefit of the 
estate, for necessary repairs, and for the in- 
terest of the remainder-man, then there has 
been no waste. Now it is admitted, that 
the tenant is very poor and had no other 
means to repair; and that the repairs were 
indispensable, and any longer omission 
would have been very injurious to the estate. 
The quantity of timber applied to the repairs 
is not pretended to be extravagant or un- 
necessary. But it is said, that the same 
timber, which was cut down, ought to have 
been applied, and not sold, and that the sale 
was per se waste. For this position reliance 
is placed on a citation from Bac. Abr. 
"Waste," F, where it is said, that if a lessee 
cuts trees and sells them for money, though 
with the money he repairs the house, it is 
waste. The authority relied on in Bac. Abr. 
is 1 Co. Litt. 53b. The doctrine there stated 
may be good law, if it be properly understood 
and limited. If the cutting down of the 
timber was without any intention of repairs, 
but for sale generally, the act itself would 
doubtless be waste; and if so, it would not 
be purged or its character changed, by a 
subsequent application of the proceeds to 
repairs. But if the cutting down and sale 
were originally for the purpose of repairs, 
and the sale was an economical mode of 
making the repaire, and the most for the 
benefit of all concerned, and the proceeds 
were bona fide applied for that pui-pose, in 
pursuance of the original intention, it does 
not appear to me to be possible, that such a 
cutting down and sale can be waste. It 
would be repugnant to the principles of 
common sense, that the tenant should be 
obliged to make the repairs in the way most 
expensive and injurious to the estate. 

As to the other part of the case, the sale 
of one or two trees, the application of which 
to repairs is not established, it is, if at all, 
waste in its most minute form. But the 
jury will judge of the facts, and consider in 
the firet place, whether the proceeds might 
not have been applied to the repairs. In 
the next place, if they wex*e not, but if an 
equal - quantity of timber from the other 
woodlot of the defendant was so applied, 
and these trees were only taken by way of 
compensation and remuneration therefor, 
then there was no waste. It has been said, 
that the terms of the will make the tenant 
for life dispunishable of waste, and that the 
intention was to give him a full and entire 
control of the inheritance during his life. 
The words are certainly very broad and com- 
prehensive, giving ample powers to a tenant 
for life for general purposes; but my opinion 
is, that they do not authorize any act to be 
done, which injures the inheritance, much 
less do they authorize positive waste. 

Verdict for the tenant 
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Case No. 8,499. 

The LOON. 
[7 Blatchf. 244.] i 
Circuit Court, S. D. New York. May 9, 1870. 
Shipping— llASTEH—BirJ. of liAoiSG— Goods not 
ON Board— Adthokitt fkom Contuactixg Pok- 
ciiASisu OF Vessel — Money Advanced on 
Bill. 

1 The master of a vessel has no power, by 
signing a bill of lading for goods which are not 
on board, to charge the vessel or her owner. 
[Cited in Kobinson v. Memphis & C R. Co., 9 
Fed. 139.] 

2. Nor has he such power, where the vessel 
is, bv the consent of her general owner, in the 
hands of a party who has contracted to purchase 
her, and the latter distinetly authorizes the sign- 
ing of the bill of lading and induces the master to 
sign it. 

3, Where the party who had contracted to pur- 
chase the vessel, having possession and control 
of her, procured, by misrepresentation, the prep- 
aration of a false bill of lading, eovermg goods 
not on hoard, and the master of the vessel, in re- 
liance on the representation, signed it: Held, that 
the vessel was not hable for the value of the 
goods named iv the bill of lading, but not on 
board, to a person who, in reliance on the bill of 
lading, advanced money thereon. 

[Cited in The Asphodel, 53 Fed, 836.] 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

In admiralty. 

Erastus C. Benedict, for libellants. 
Welcome R. Beebe and Charles DonohuCj 
for claimant. 

WOODRUFF, Circuit Judge. John M. 
Green, the claimant, owner of the schooner 
Loon, entered into a contract with Charles 
W. Gilley for the sale of the schooner, then 
in the port of Baltimore, on condition that 
he should pay therefor the sum of five hun- 
dred dollars before she should leave Balti- 
more, and the balance, thirty-five hundred 
dollars, on or within five days after her ar- 
rival in New York, in default of which latter 
payment the first-named five hundred dol- 
lars should be forfeited to Green, as damages 
for the failure of Gilley to perform, and 
Gilley was given the privilege of loading the 
vessel for his own account, he paying all ex- 
penses from the time of loading till her dis- 
charge in New York. The proof shows that 
Gilley took charge of the loading of the ves- 
sel with lumber, and employed a stevedore, 
and that all the lumber which he desired to 
have placed on board was put on board, to 
his satisfaction. At or about the time the 
cargo was on board, Gilley told Green, the 
owner, that he desired the master of the 
schooner to call at the ofiiee of the ship's 
broker, and sign bills of lading. Green, hav- 
ing no knowledge of the quantity of the 
cargo, and having no reason to suppose that 
any fraud was contemplated, meeting the 
master, delivered the message. Gilley went 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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to the office of the broker and requested him 
to fill up two bills of lading, and gave him 
verbally the quantities and kinds of lumber 
to be inserted therein as the cargo of the 
vessel, and such bills of lading were drawn. 
Thereafter, the master of the schooner called 
at the broker's office himself, wholly igno- 
rant of the quantity of cargo on board, 
and, relying solely on the correctness of the 
bills of lading prepared by Giliey's direction, 
signed the bills of lading, by which the lum- 
ber, of various quantities and kinds, was 
stated to have been shipped, consigned to 
the fibellants. With those bills of lading, 
Gilley came to New York, and, ha faith there- 
of, the libellants advanced to him several 
thousand dollars. When the vessel arrived 
she delivered all the lumber that was 
shipped, but it proved to be only about half 
the quantity mentioned in the bills of lad- 
ing. Thereupon the libellants filed their libel 
to charge the schooner with the deficiency. 
It further appeared that Gilley paid to 
Green, the owner, in pursuance of his con- 
•tract, or on account thereof, in Baltimore, 
one thousand dollars, and that nothing more 
had been paid on account of the purchase. 
It is now insisted, that the libellants had 
no lien upon the schooner for the lumber that 
was never shipped; that the master of the 
schooner had no authority from the owner 
of the vessel, either express or implied, to 
sign bills of lading for cargo not shipped; 
that Gilley could not bind the schooner or 
the owner, except to the extent of the cargo 
shipped; and that the act of Gilley, in induc- 
ing the master of the vessel, by a practical 
misrepresentation, to sign biUs of lading 
which were "false, did not create any lien 
which can be enforced against the schooner. 
The question how far a biU of lading im- 
ports absolute verity, in favor of a third per- 
son who receives it, and, in good faith, in 
reliance thereon, purchases the goods men- 
tioned therein to have been shipped, or 
makes advances thereon, is of very great in- 
terest and importance to the commercial 
world; and it is not until within a recent 
period that the question can be said to be 
definitely answered, if indeed it can now be 
deemed settled in all its bearings. From the 
time of the decision in Lickbarrow v. Mason, 
2 Term B. 63, when there was imputed to 
bills of lading a negotiable quality for certain 
purposes, there seemed some groimd for say- 
ing that a third person, dealing with a bill 
of lading, should be protected in his reliance 
thereon, according to its exact tenor, against 
masters, charterers and owners; and that the 
act of the master should be deemed fully witli- 
in his authority and conclusive. See Abb. 
Shipp. (6th Am. Ed.) 323-326, and notes. 
Such however, does not appear to be the 
rule as established by modern decisions in 
England, or the rule in this country. In 
Grant v. Norway, 10 O. B. 665, and in Hub- 
bersty v. Ward (in the court of exchequer) 
IS Eng. Law & Eq. 551, it is held, that the 
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master of a vessel has no power, by signing 
bills of lading for goods that are not on 
board, to charge the owner. The like want 
of authority of an agent, in other cases, is 
declared in Coleman v. Riches, 29 Eng. Law 
«& Eq. 323, and illustrations are found in 
numerous eases cited and commented upon in 
the three cases above-named. The result 
would follow, that, if the owner was not 
charged, neither was the ship, and, therefore, 
that no Hen existed to be enforced in ad- 
miralty. It is not necessary, and would not, 
I think, be profitable, to discuss the question 
in all its possible relations. The general doe- 
trine of the English cases named has been 
affirmed in this country, so far as relates 
to the personal liability of the owner in such 
a case. See Pars. Merc. Law, 347, and cases 
there referred to. 

The decision of the supreme court of the 
United States in The ITreeman v. Bucking- 
ham, 18 How. [59 U. S.] 182, seems to me 
conclusive of the case now under considera- 
tion; and it meets the suggestion that here 
the schooner was, by the consent of the gem 
eral owner, in the hands of a party who 
had contracted to purchase her, and that the 
latter distinctly authorized the signing of the 
bills of lading, and induced the master to 
sign them. Indeed, I am wholly unable to 
distinguish the present case from that one, 
and I might, with propriety, have so stated, 
without enlarging upon the subject. There, 
the claimant, owner of the Freeman, had 
made an agreement with one Holmes, for the 
sale of the schooner to him for a price pay- 
able by instalments, and the bill of sale to 
be delivered when the payments were made, 
and Holmes meantime to have the entire con- 
trol and management of the vessel, which 
was to be in his own employment, victualled 
and manned by him, and commanded by a 
master of his own selection. This gave to 
the purchaser a more unqualified possession 
and control than Gilley had in the present 
case. Holmes had, also, paid to the owner 
five hundred dollars, that being one instal- 
ment of the purchase money. The son of 
Holmes, (to whom the control and manage- 
ment of the vessel were entrusted by the 
father,) induced the master, by false repre- 
sentations, to sign bills of lading, certifying 
that certain quantities of flour had been 
shipped by his, the son's firm, to be carried 
and delivered to the libellants' agent at 
Buffalo, to be forwarded to the libellants, 
as consignees, for account of the shippers. 
Upon those bills of lading the alleged ship- 
pers procured from the libellants advances, 
which were made in good faith, in reliance 
upon the bills of lading. Thirteen hundred 
and sixty barrels of the flour mentioned in 
these bills of- lading were not delivered at 
Buffalo, and it appeared that they were never 
in fact shipped. It would be difficult to state 
a case more exactly like the one before the 
court in every principle involved, and in 
eveiy circumstance affecting the liability of 
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the schooner. The opinion of the court, de- 
livered by Mr. Justice Curtis, discusses the 
subject with great fulness, and reviews the 
cases in England and in this country which 
he deems material to the decision, and the 
court, without dissent, held, that the mari- 
time law gave no lien upon the vessel for 
the flour mentioned in the bills of lading 
but not shipped. The opinion declares, that 
the master of a vessel has not unlimited au- 
thority to sign bills of lading, nor even an 
apparent authority to do more than sign bills 
for cargo actually shipped; that the act of 
the special owner or purchaser gave no ad- 
ditional sanction, as against the general 
owner; that such a signing by the master, 
induced by the misrepresentations of the pur- 
chaser, was a fraud upon the general owner; 
and that the fact that the lioellants had ad- 
vanced money on the faith of the bills of lad- 
ing did not create in their favor an estoppel 
which prevented such owner from showing 
that the goods were never shipped. See, al- 
so, Vandewater v. Mills, 19 How. [60 U. S.] 
82. All this is equally applicable to the pres- 
ent case. Grilley was the purchaser. He, by 
misrepresentation, procured the preparation 
of false bills of lading, and the master of 
the vessel, in reliance thereon, signed them. 
If he had known they were false, the fraud 
on the owner would have been no less. 

It is true that declarations of Gilley, made 
in New York after the deficiency was dis- 
covered, tended to show that it was through 
mistake and not through fraud that the lum- 
ber shipped did not correspond with the bills 
of lading. If it were material, I should hold 
that testimony inadmissible. Gilley could 
not, by statements in regard to a past trans- 
action, affect the i-ights of the owner. But 
the other proof satisfies me that his state- 
ment was false, and that all the lumber 
which he desired to have put on board the 
schooner was in fact put on board. The de- 
cree must be reversed, and the libel be dis- 
missed, with costs. 
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LORAINE V. CARTWRIGHT. 

[3 Wash. C. C. 151.] i 

Circuit Court, D. Pennsylvania. April Term, 
1812. 

Agent — Ordeks — Acceptaxce op Consign.ment 

— Shipper's Tekms — Ratification of 

Unauthorized Acts. 

1. This court has always deemed it proper to 

hold agents to a strict account, in relation to the 

orders they receive, provided they are expressed 

in plain terms, and free from ambiguity; and in 

this respect the same measure of justice has been 

1 [Originally published from the MSS. of Hon. 
Bushrod Washmgton, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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dealt out to agents within the United States, 
acting for persons abroad, as to the foreign 
agents of citizens of the United States. 
[Cited in Very v. Levy, 13 How. (54 U, S.) 
359.] 

2. Where an agent abroad, is directed not to 
sell for less than the first cost and charges, and 
an invoice accompanies the letter, stating the 
prices of the articles, and the amount of the 
charges on the shipments, the price stated in the 
invoice is the maximum by which the agent is 
to be governed. He has nothing to do with the 
actual cost of the articles. 

3. If a consignee accents a consignment, he 
does it on the terms prescribed by the shipper; he 
might have rejected it, but he cannot, after ac- 
cepting it, refuse a compliance with the orders 
which accompanied it. 

4. Quere, what will amount to a ratification 
of the unauthoiii-ed acts of an agent? 

[Cited m Perkins v. Currier, Case No. 10,985; 

Clark V. Manufacturers' Ins. Co., S How. 

(49 U. S.) 246; Le Roy v. Beard, Id. 468.] 
[Cited in brief in Yeatman v. Corder, 38 Mo. 

339.] 

In May, 1809, the plaintifC was encouraged 
by Mr. Sheepshanks of Philadelphia, the 
agent of Bainbridge and Cartwrlght of Liv- 
erpool, to ship them a large parcel of cotton, 
on consignment; and at the same time, 
drew on them, by way of advance, a bill for 
f 1000 sterling, (wbieli was much less than 
the usual advance,) which bill was endorsed 
by Sheepshanks, and was duly accepted, the 
day before the house in England knew of 
the intended shipment of the plaintiff. The 
day after acceptance, the vessel with the 
cotton arrived at Liverpool, bringing a let- 
ter from the plaintiff, in -whicli he expressed 
the sanguine expectations he had formed of 
obtaining a high price for this parcel of cot- 
ton, and his confidence in the judgment of 
the consignees, Bainbridge and Cartwright. 
The letter enclosed the invoice of the cot- 
ton, priced at 20 cents per pound, besides the 
ehai-ges; and the plaintiff, after stating that 
he always wishes to give his agents the 
greatest possible latitude in his power, as 
they must be the best judges of the present 
and future probable prices, adds, that "they 
are to sell on arrival, provided the price 
should be such as to cover first cost and 
charges." Sheepshanks, at the same lime, 
wrote to Bainbridge and Cartwright, in- 
forming them of the shipment, of the plain- 
tiff's bill on them, and that the policy of in- 
surance on the cargo, to the amount of more 
than 10,000 dollars, was lodged with him for 
security. On the day that the cargo arrived 
at Liverpool, Bainbridge and Cartwright 
wrote to the plaintiff, that they had accepted 
his bill before they knew of the shipment, 
and that they should run off a small part of 
the cotton the same day. In fact, they dis- 
posed of the whole cargo in a day or two 
after its arrival, at the highest market price 
at that time, though much below the in- 
voice enclosed to them; and though there 
were at the time strong appeai-ances that 
this article would decline in price, the unex- 
pected disavowal of Erskine's treaty, and 
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the renewal of the non-intercourse, by the 
United States, produced a sudden change, 
and cotton rose to a high price soon after 
the sale of this cargo. Bainbridge and 
Cartwright informed the plaintiff of this 
sale soon after it was made, and forwarded 
the account of sales to him, stating a bal- 
ance in favour of the plaintiff. In answer 
to these letters, the plaintiff, on the 6th of 
October, 1809, wrote to Bainbridge and 
Cartwright, that being then in a hurry, he 
could only acknowledge the receipt of their 
letter, but that he would in his next, write 
to them more fully- That he had drawn on 
them for £430, and in his next would give 
directions as to the application of the bal- 
ance in their hands. On the 6th of Novem- 
ber following, the defendant, Cartwright, 
being in Philadelphia, the plaintiff wrote to 
him, that he should bring suit to recover 
compensation for the breach of his orders. 
The defendant proved, that though the in- 
voice enclosed by the plaintiff to Bain- 
bridge and Cartwright, rated the cotton at 
20, yet in fact, it cost him only 18 cents, and 
that that was the market price at Philadel- 
phia when this shipment was made. 

It was contended, by Mr. Ingersoll, for de- 
fendant— 1. That the words first cost, meant 
the market price, and not the invoice price. 
2. That let the plaintiff's orders ' be con- 
strued how they might, still, Bainbridge and 
Cartwright had a right to seU, at least to 
the amount of the bill drawn upon them; 
although the price should be less than they 
were ordered to take. 3. That the plain- 
tiff's letter of the 6th of October, and the 
bill which that letter announces he had 
drawn, is a complete aflarmance of the con- 
duct of Bainbridge and Cartwright, and a 
waiver of any demand against them for 
breach of orders. 

WASHINGTON, Circuit Justice (charging 
jury). This court has always thought it 
right to hold agents to a strict account, in 
relation to the orders they receive, pro- 
vided they are expressed in terms, plain and 
free from ambiguity; and in this respect, 
the same measure of justice has been dealt 
out to agents within the United States, act- 
ing for persons abroad, as to the foreign 
agents of citizens of the United States. 

The first inquiry is, what is the meaning 
of the terms used in the letter of the plain- 
tiff, in relation to the sale of this cargo? 
Prime or first cost, is in itself somewhat 
equivocal, as it may mean the price at 
which it was purchased, or the market price 
at the time it was shipped, or the invoice 
price, which is generally understood to cor- 
respond with the market price, although 
frequently this is not the case. But, when 
an agent abroad, is directed not to sell for 
less than the first cost and charges, and an 
invoice accompanies the letter, pricing the 
articles and stating the amount of the 
charges on the shipment, nothing can be 
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more clear, than tliat the sum stated in the 
invoice, is the minimum by which the agent 
is to be governed. As to the actual cost of 
the articles, it is almost impossible that the 
agent should know any thing about it, and 
very improbable that he should know even 
the real market price, at the place of ship- 
ment; and it is not to be supposed, that the 
principal could intend to refer his agent to 
an uncertain standard, when the order car- 
ries with it one which is certain. The 
goods may have cost the shipper much more 
than they are really worth at the time of 
shipping, or much less; and of course, the 
invoice price, more especially when it is re- 
ferred to, as in this case it was, as fixing the 
sum for which the insurance was effected, 
fixes the only rational standard, by which 
the agent can and ought to be governed. 

2. The plaintiff's bill did not authorize a 
breach of his orders, either in whole, or so 
far as to cover that bill. It was accepted 
before the defendant had notice of the ship- 
ment, upon the credit of the drawer and en- 
dorser; and even if it had been accepted 
afterwards, yet in either case, Bainbridge 
and Cartwright, if they accepted the con- 
signment at all, it could only be upon the 
terms presciibed by the shipper. They 
might have refused to accept in the first in- 
stance, for want of advice or of funds; and 
might have done so even after the cargo 
was received, upon the ground, that they 
were restricted by the orders from selling, 
so as certainly to furnish funds for taking 
up the bill when it should become due. But 
it is entirely inadmissible for the defendant, 
to make their voluntary aceeptaDce of the 
plaintife's bill, an excuse for a breach of his 
orders. 

3- There is no doubt, but that a principal 
may ratify the act of one who has acted in 
his behalf, as his agent, though without au- 
thority, or who has transcended his powers; 
and in this way give validity to the act, as if 
it had been strictly authorized in the first 
instance. This ratification may take place, 
not only directly, but by collateral acts; as 
if the principal, knowing all circumstances, 
sue for, accept, or even demand the pay- 
ment of the purchase money, in this way in- 
dicating his willingness to affirm the sale. 
But in this case, the plaintiff did not de- 
mand the amount of sales, or even intimate 
that he would be satisfied to receive them. 
He di-ew for £430, which he had certainly a 
right to do, and informed Bainbridge and 
Cartwright, that he shall, in a subsequent 
letter, write more fully to them, and will 
then give directions as to the application of 
the balance in their hands; so that he re- 
sei-ves the right of deciding as to his future 
conduct, until the time when he should 
write again. It is possible, that the plain- 
tiff wished to obtain further information as 
to the circumstances under which the sale 
of his cotton had taken place, and at the 
moment, might even have inclined to sub- 



mit to what had been done. But his letter 
of the 6th of October, certainly did not com- 
mit him so far, as to prevent his subsequent 
refusal to sanction the sale which had been 
made. Accordingly, in his next letter, dat- 
ed the 6th of November, he informs the de- 
fendant that he shall bring suit, to recover 
a compensation for the damages he had sus- 
tained by the breach of his orders. "What 
those damages should be, you, gentlemen, 
must decide. 
Verdict for upwards of 3000 dollars. 
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In re LORD. 

[5 Law Rep. 258.] 

Circuit Court, D. Ohio. July 20. 1842. 

BAXKKUPTor — Debts op Fiduciary Chakactek— 

Auctioneer — Debt Coxtkacted before 

Passage op Act, 

This ease having been certified up from the 
district court upon the following question, 
to wit: It appearing to the court that the 
debt specified in the schedule of the peti- 
tioner as owing, by the petitioner, to William 
A. Piatt, is due from the petitioner in the 
character of auctioneer; and the court doubt- 
ing whether said debt shall be considered 
as fiduciary in its character; and also doubt- 
ing whether, in case it shall be so consider- 
ed, it is a bar to a decree in bankruptcy,! 
in behalf of the said [Horace] Lord,— the 
above points having been submitted to the 
circuit court, without argument, and hav- 
ing been considered by THE COURT, it was 
held, that the debt of an auctioneer is of 
a fiduciary character, and that, under the 
act, no relief can be given against such 
debt; and (2) that this debt having been 
contracted before the passage of the bank- 
rupt act [of 1841 (5 Stat. 440)] that the ap- 
plication is not thereby deprived of the bene- 
fit of the act, as to other debts. 
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In re LORD. 

[3 N. B. R. 243 (Quarto, 58).] i 

District Court, D. Maine. Dec, 7, 1868. 

Bankkuptot— Examination op Bankrupt— Right 
TO Consult Counsel before Answering. 

Whether the bankrupt should be allowed to con- 
sult counsel upon his examination, must be deter- 
mined by the register, according to the circumstan- 
ces of each particular case. 

By the Register: 

I, Charles Hamlin, one of the registers of 
said court in bankruptcy, do hereby cer- 
tify, that in the course of the proceedings 
in said matter, before me, the following 
question arose pertinent to said proceed- 
ings, and was stated and agreed to by the 
counsel for the opposing parties, to wit: Mr. 

1 [Reprinted by permission.] 
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McCrillis, wlio appeared for the bankrupt, 
and Mr. Crosby, who appeared for Wood & 
Bishop, creditors of said bankrupt. The 
bankrupt on his examination, conducted by 
Mr. Crosby, attorney for creditors, -was ask- 
ed by me to answer the following^ written 
question proposed by Mr. Crosby, viz.: Have 
you ever made more than one deed to Hink- 
ley & Egery, and if yea, what property and 
when? The bankrupt answered, that he de- 
sired to consult with his counsel, Messrs, 
Varney & McCrillis, who were present, be- 
fore answering the question. Being of opin- 
ion that it wa^ within my duty by law to de- 
termine whether, from the nature of the 
question and the facts sought to be discov- 
ered, the aid of counsel was necessary, and 
to aid me in deciding whether to refuse or 
admit the bankrupt to consult his counsel, I 
asked the following question of the bank- 
rupt, viz.: Have you any recollection or 
knowledge of the subject-matter inquired 
into? and decided he should answer this last 
question without consulting his counsel; 
and the bankrupt answered, that he desired 
to consult with his counsel upon this ques- 
tion. I thereupon decided, the bankrupt 
should answer both of above questions with- 
out consulting with his counsel. And the 
said parties requested that the same should 
be certified to the judge for his opinion. 

FOX, Disti'ict Judge. Whether the bank- 
rupt should be allowed to consult upon his 
examination, must be determined by the 
register according to the circumstances of 
each particular case. Counsel should not 
frame the answers; and as a general rule, 
I do not approve of the bankrupt's consult- 
ing with his counsel on his examination, in 
the present case the register was right in 
his decision. 
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In re LORD. 

r5 N. B. B. 318.] 1 

District Coi-rt, D. New Jersey. July 25, 1871. 

Bankruptcy— FRAtTDULENT Preferences— Power 
OP Attorney to Confess Judgmekts. 

Where a debtor gave th his creditors several 
bonds with warrants of attorney to confess judg- 
ments, for money lent in good faitii, when neither 
the borrower or lender had reasonable cause to 
believe that the debtor was insolvent or intend- 
ed any fraud upon the provisions of the bankrupt 
act [of 1867 (14 Stat. 517)], lidd, that judg- 
ments subsequently entered thereon, within four 
months of the date of filing petition in bankrupt- 
cy, and where boih the debtor and the creditors 
had cause to believe the debtor to be insolvent, 
and intended a frs>ud upon the provisions of the 
act, were fraudulent preferences. The case of 
In re Wright [Case No. 18,071] considered and 
•overruled. 

[In the matter of F. C. Lord, a bankrupt.] 
1 [Reprinted by permission.] 



P. L. Voorhees and E. T. Green, for as- 
signee and general creditors. 

P. Voorhees and J. Wilson, for judgment 
creditors. 

NIXON, District Judge. This matter 
comes before the court upon a rule taken 
by the assignee of the bankrupt, upon cer- 
tain judgment creditors to show cause why 
the judgments held by them against the 
property of the bankrupt should* not be set 
aside as fraudulent preferences, and that the 
money arising from the sale of said property, 
by the sheriff, should be paid to such gen- 
eral creditors as had proved their claims ac- 
cording to the provisions of the bankrupt 
act. From the testimony taken La the case 
these facts seem to exist. A petition for ad- 
judication in bankruptcy was filed against 
the bankrupt on the eleventh day of January, 
eighteen hundred and seventy, and such pro- 
ceedings were had thereon that he was ad- 
judged a bankrupt on the sixteenth day of 
February following. At the time of filing 
the petition there were eight judgments out- 
standing against the alleged bankrupt, en- 
tered in the circuit coiurt of the county of 
Burlington, upon which executions had been 
issued, and levies made upon the property of 
the defendant, more particularly stated here- 
after. Upon petitions and proofs filed, the 
court directed an injunction to issue, re- 
straining the plaintiff and the sheriff of Bur- 
lington from all proceedings upon the said 
executions, and ordered the property levied 
upon to be sold clear of encumbrance, leav- 
ing the judgment creditors the right to 
. show before the court, why the proceeds 
should be applied to the payment of their 
judgments in the order in which their liens 
attached. 

We learn from the testimony taken in the 
case, that the bankrupt commenced business 
as a country merchant in the village of 
Marlton in the county of Burlington, about 
the first of March, eighteen hundred and 
sixty-four; that his capita] did not exceed 
sis hundred dollars; that on the fifth of 
February preceding, and before he pur- 
chased his stock of goods or opened his store, 
he borrowed of his brother, Wm. R. Lord, 
two thousand dollars, and gave to him, as 
evidence of his indebtedness, a bond for the 
payment of said sum in one year after the 
date, with interest payable half yearly, and 
at the same time executed to him a warrant 
of attorney, authorizing him to confess judg- 
ment thereon for the debt due upon his fail- 
ure to pay the same; that on the fourth of 
March, eighteen hundred and sixty-four, he 
borrowed of Thomas Evans, Jr., six hundred 
dollars, and on -the twenty-second of the 
same month, five hundred dollars more; and 
on the first of October following, one thou- 
sand dollars more; for which sums he ex- 
ecuted to the said Evans, like bonds with 
warrants of attorney xo confess judgments; 
that on the first of March, eighteen hundred 
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and sixty-five, lie borrowed of his brother, 
Wm. R. Lord, eight hundred dollars, secur- 
ing the same by bond with warrant of attor- 
ney to confess judgment; that in the sum- 
mer of eighteen hundred and sixty-eight, 
finding himself unable to pay his bills in 
Philadelphia as they became due, he bor- 
rowed of his brother the further sum of one 
thousand dollars, giving to him his note due 
in six months for the amount; that when 
the note bfecame due he was unable to pay 
the same, and executed to his brother, on the 
twenty-fifth of January, eighteen hundred 
and sixtj^-nine, another bond with warrant 
of attorney to secure said debt, but, by mis- 
take, dated the same January twenty-fifth, 
eighteen hundred and sixty-eight; that on 
the twentieth of December following, when 
his brother was entering his judgments upon 
these bonds, the error in the date of this 
bond was discovered, and in order to correct 
it, and to have some allowances for payment 
made, a new bond was executed for the sum 
due upon this defective bond, and judgment 
entered upon the new bond after the sur- 
render of the old one; that the three judg- 
ments held by the said "Wm. R. Lord, against 
the said bankrupt, were entered upon the 
twentieth of December, eighteen hundred 
and sixty-nine, upon the said three several 
bonds executed to him at the time and upon 
the consideration aforesaid; that the three ^ 
judgments held by the said Thomas Evans, 
Jr., against the said bankrupt, were entered 
upon the twenty-first day of December, 
eighteen hundred and sixty-nine, upon the 
three several bonds executed to him at the 
time and upon the considerations aforesaid; 
and that no question has been raised against 
the good faith of these transactions, and no 
doubt suggested, but that the said several 
sums of money had been loaned according 
to the allegation of the judgment creditors, 
and the admission of the bankrupt The 
two remaining judgments in favor of Hig- 
gins, Vanaman & Bell and P. H. Medara & 
Co., against the bankrupt, were entered on 
the eighteenth day of December— two or 
three days respectively before the judgments 
of Lord and Evans, and inasmuch that the 
results of the questions involved in" this case 
very much depend upon the facts and cir- 
cumstances attending the giving and enti*y 
of those judgments, it is necessary to give 
to these facts and circumstances a most care- 
ful consideration. 

The evidence shows that previous to the 
month of December, eighteen hundred and 
sixty-nine, the bankrupt had difficulty in 
meeting his bills, notes and checks as they 
matured; that during the last year especially 
his paper was allowed to go to protest, but 
as this is not unusual amongst country trad- 
ers and dealers of small means, with whom 
the chief significancy of a protest is the fee 
of the notaiy, and who are compelled to trust 
out their goods to their neighbors upon long 
credit; no particular apprehension seems to 



have been excited amongst his creditors on 
account of these failures to pay. His brother 
■William talked of taking an interest In the- 
business with him, but was not willing to do 
so as long as these unpaid bills were out- 
standing. He states in his testimony that the 
bankrupt was at his house about December 
fifteen, eighteen hundred and sixty-nine, and 
that he (William) told him that he should see 
his creditors, and see what arrangements he 
could make, and try to get an extension for 
a year; and that Franklin advised him by 
letter, on the eighteenth, that he had written 
to all his creditors for such extension. Thom- 
as Evans, Jr., also admits that the bankrupt 
talked with him about the partnership with 
his brother, and of the necessity which ex- 
isted to have a year's extension for the pay- 
ment of his debts. Franklin, himself, testi- 
fies that on the Wednesday before the seven- 
teenth of December, he addressed a letter to 
each of his creditors, informing them of his 
proposed partnership with his brother and 
asking them to allow to him an extension of 
one year for the payment of the debts which 
he then owed to them. Two of these letters 
have been made exhibits in the case, and are 
as follows: 

"JMarlton, Dec. 16, 1869. Dear Sir: I am 
compelled to ask a favor from all my credit- 
ors, and that is, will you sign ofE with all the 
rest? If you will, all right; if not, I shall 
be compelled to stop business. I have a 
brother that will come in partnership with 
me, if you will all sign ofE for that length of 
time. He has money, and all the goods we 
buy will pay cash for them. Please let me 
hear from you soon and I will come and see 
you. Yours truly, F. C. Lord." 

The effect upon the creditors of such a let- 
ter might have been anticipated. It was an 
acknowledgment of legal insolvency. It was 
a confession, of what most of them knew be- 
fore, that he was not able to pay his debts 
in the usual course of business as they be- 
came due. A race of diligence commenced 
and they cx'owded in upon the debtor in hot 
haste, to get security for their claims. Let 
us hear the bankrupt's graphic account of 
what took place. He says, "I wrote to all 
my creditors that my brother and myself 
expected to go into partnership on the first 
day of January, eighteen hundred and seven- 
ty. That was on the Wednesday before the- 
seventeenth of December. I asked them for 
an extension of one year, until I could get 
time to collect my bills up and settle with 
them. Charles Jones, one of the firm of P. H. 
Medara & Co., was the first man who came 
to see me; he came just before night, on 
December seventeenth; he asked me the state 
of my affairs, and if my brother was en- 
dorsing for me, or would endorse for me; I 
told him I did not know; had not asked 
him. He said he was willing to give me the 
year if I would give him a judgment bond; 
I refused; told him I did not want to give- 
any bonds; would see my brother and see 
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•what he thought of it. Jones told me it would 
do no hurt, no one -would know how we set- 
tled, and I should tell no one how we settled, 
and that he would hold them for one year 
and longer if I wanted. When I consent- 
ed, I gave him the judgment bond or sign- 
ed it; I told him if he would give me a 
receipt not to use it for one year unless other 
creditors pushed me, I would make it. If 
others pushed me, I was to notify him, and 
he was to have the privilege to go on with 
his bond; and he gave me such a receipt; 
said he had received my letter asking for an 
extension written on the Wednesday before, 
and that had bi'ought him there; he said he did 
not want me to stop business, and hoped T 
would get thx'oughall right. About fifteen min- 
utes after he left, Vanaman & Bell, of the 
firm of Higgins, "Vanaman & Bell, came to me 
and talked over the matter; I told them I 
gave Jones, of Medara & Co., a statement 
and what it amounted to. They told me they 
would be willing to settle with me the same 
as the othex-s had done; I told them if they 
would give me a receipt of the same time, I 
would. They drew up the bond and I signed 
it, and they gave me the receipt; they stay- 
ed and took supper and went home. Vana- 
man and Bell also said that they had received 
my letter to them, and that that had brought 
them there. Q. When did you first hear that 
these persons had entered judgment against 
you? A. On the following Monday morning, 
December twentieth. Q. After you had given 
these bonds as before stated, did you see any 
of your other creditors, and what occurred? 
A. I did see them. The first man came next 
day and was John Iszard, of the firm of Smith 
& Iszard. Iszard asked me what I had done; 
if any of my creditors had been to see me. 
I told him they had. He asked me what they 
had done. I told him the way I had settled 
with the two parties who came before. He 
said he would be willing to settle in that 
way for their book account, but the balance 
on the check I owed them, he thought I 
ought to pay in cash. I told him I could not 
do that; I had not the money. The balance 
on the check was for one hundred and the 
book account for thirty-eight or thirty-nine 
dollars. After we talked awhile, he said he 
would take the judgment bond for the whole 
amount. He or I drew it up, and he gave me 
the same kind of receipt as the others gave. 
Then after I gave him the bond, I promised 
him, that if nothing happened, I would pay 
him the balance on the check on the next 
Wednesday week, and that he should endorse 
the balance on the bond. He said he would 
hold the bond and do nothing with it unless 
other parties did; I saw the salesman of 
Chandler & Hart, by the name of Paul; came 
while Iszard was there. After Iszard got 
through we went back to the desk. I gave 
him the same statement I gave Jones, as 
near as I can recollect He said their firm 
was willing to do what the others did, and 
I gave them a bond and took the same kind 



of receipt as I gave the others. Several other 
creditors came there but I did not see them." 
The bonds thus executed by the bankrupt ta 
his creditors were due at once; were given 
partly for open book account, and partly for 
outstanding promissory notes which were not 
yet due, and the warrant of attorney accom- 
panying them, authorized an immediate en- 
try of judgment upon them. The receipts 
which the bankrupt demanded and received 
when he executed the bonds have been made 
exhibits, and are in the words following: 
"Received, Marlton, December seventeenth,, 
eighteen hundred and sixty-nine of Mr. F. 0. 
Lord, his judgment bond, * * * being in 
full for bills to date « * * and guai-antee, 
not to force the bond under one year unless 
other parties should push F, C. .Lord before 
that time," which receipts, when interpreted 
by the testimony and the acts of the parties, 
simply mean that by virtue of these bonds 
and warrants of attorney, they had obtained 
a preference over other creditors, which they 
meant to maintain and hold at all hazards, 
but that they would give to the debtor one 
year in which to pay the debt, without for- 
cing a sale of his property, unless, indeed, 
their priority should be in somewise endan- 
gered by some of the less fortunate creditoi-s 
pushing for the collection of their claims, in 
which event they should not be expected by 
further delay, to lose their preferences. 

It appears by the testimony of -Evans, that 
on the evening of the seventeenth of Decem- 
ber, after the execution of the bonds to Me- 
dai-a & Co., and Higgins, Vanaman & Bell, 
he went to the bankrupt's store and there re- 
ceived the information that the bonds had 
been given. He did not approve of the trans- 
actions, and told Lord that he had no busi- 
ness to have done it, and he feared that it 
would lead to trouble and difficulty. Before 
th's,he ays he had had no suspicion or anxiety 
about the business affairs of the bankrupt, 
but that now he began to feel imsafe'in re- 
gard to his bonds and the position in which 
they stood, and resolved at once to send or 
take them to the clerk's offi.ce at Moimt Hol- 
ly, and have them recorded, thinking they 
were like mortgages and proper instruments 
to be recorded; that Lord came to his house 
on the Sunday evening following; that they 
had another talk over their affairs, and ascer- 
taining that he was going to Mount Holly on 
the next day, he asked him to take his bonds 
to the clerk's office and have them put upon 
record; that Lord agreed to do so and took 
them home with him for that purpose; that 
he saw him again on Monday evening, when 
he retm-ned to his house and said that the 
derk had refused to record his bonds; that he 
had left them with F. Voorhees, Esq., who 
had sent a message to him that he would 
have to come to Mount Holly the next day 
and qualify to them; that being unwell he 
was not willing to go unless the bankrupt 
would agree to take him; that Lord made 
the agreement and did take him on the next 
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day; Tvent with him to the lawyer's office 
and even paid the costs for the entry of the 
Judgments against himself, which money, how- 
ever, he states was afterwards refunded. He 
admits that before these judgments were en- 
tered, he had full knowledge that the two 
Philadelphia creditors and also Wm. R. Lord 
had entered judgment upon their bonds. It 
also appears by- the examination of Wm. R. 
Lord, that he was informed of the giving of 
these bonds to the Philadelphia creditors by 
letter, on the eighteenth of December, and 
by a personal intei-view with his brother on 
Sunday morning, December nineteenth; tliat 
he remonstrated with Franklin and was an- 
gry about it; predicted that he had done 
something which would break him up and at 
once resolved that he would have his own 
bond recorded; that he went to Moimt Holly 
on Monday morning for that pmipose, and 
there learned, at the clerk's office, that judg- 
ment had been entered upon two of the bonds 
which his brother had given to his mer- 
cantile creditors; that upon the recommenda- 
tion of the clerk, his bonds were taken to the 
office of P. Voorhees, Esq., to be put into 
judgments; that whilst engaged in that busi- 
ness, Franklin C. Lord came there and as- 
certained what was going on; that at the 
suggestion of Mr. Voorhees, he executed to 
his brother a new bond for the one thousand 
dollar bond, bearing date January twenty- 
fifth, eighteen hundred and sixty-eight, and 
entered the judgment upon the substituted 
bond, and that these judgments were taken 
by Wm. R. Lord, as he informs us, because 
he understood that liis brother was giving 
other bonds to other creditors. 

This state of facts presents to the court 
the question whether, xmder the provisions 
of the bankrupt act, these judgments are 
valid liens upon the propei-ty of the bankrupt, 
or whether they should be set aside as fraudu- 
lent preferences and the proceeds of the sale 
of the estate levied upon be paid to the gen- 
eral creditors? In considering it, we should 
first look at the intention of the law. It was 
designed to prevent preferences, by one in- 
solvent or in contemplation of insolvency. 
In this respect it differs . from the act of 
eighteen hundred and forty-one, which only 
avoided preferences given in contemplation of 
banki-uptcy. Its object is as far as possible 
to insure the equal distribution of the prop- 
erty of persons in failing circumstances 
among all their creditoi-s. But although pref- 
erences are odious in the eye of the law, it 
is not its policy to work injustice, in order to 
secure equality. All preferences are not il- 
legal. Liens, honestly acquired, are upheld. 
Judgments, not tainted with fraud, and not 
confessed by those who are unable to pay 
their debts in the usual course of their busi- 
ness, to those who have reasonable grounds for 
believing that the debtor is insolvent, are 
protected. Let us apply these tests to the 
two judgments given by the bankrupt, and 
one to P. H. Medara & Co., and the other to 



Higgins, Vanaman & Bell, on the seventeenth 
of December, eighteen hundred and sixty- 
nine. 

First. Was Franklin 0. Lord at that time 
insolvent? This question must be determined 
by the evidence in the case, and considering 
that carefully, is there any real doubt of the 
fact that insolvency, legal and actual, then 
existed? The bankrupt was not only unable 
to pay his debts in the ordinary course, of 
business, as persons cariying on trade usual- 
ly do, but there was an " absolute inability 
to pay upon a settlement and winding up of 
his affairs. He exhibited a statement to his 
creditors on the seventeenth of January, eigh- 
teen hundred and seventy, one month after 
giving these judgments, and then his liabili- 
ties were over sixteen thousand dollavs, whilst 
his assets were only about ten thousand dol- 
lars, and he testifies that there was no mate- 
rial change in his peeuniaiy condition be- 
tween these dates. 

Second. If the debtor was then insolvent, 
the legal result of giving the judgment was to 
give a preference, the law presuming that 
every man intends what is the necessary and 
unavoidable consequence of his acts. But 
we are not left to presumptio.n here. He 
writes to all his creditors on the day before 
he gave the judgments, in which he describes 
a condition of affairs which defines legal in- 
solvency. No other interpretation can be 
given to his statements. His indebtedness is 
large; his debts have already been extended, 
are again due and pressing; he asks his cred- 
itors to allow him a further extension for one 
year, alleging that he must stop business un- 
less they will agree to it. The letter awak- 
ens their apprehensions and they act promiit- 
ly. Instead of going into the bankrupt 
court, where all would share equally, they 
struggle for bonds with warrants of attorney 
to confess judgments, that each may secure 
a preference over the other. These bonds, 
authorizing an immediate entry of judgment, 
are given, to some, not to others, the bankrupt 
in each case requiring the creditor to sign a 
stipulation thkt he would not force their col- 
lection for a year, unless others should at- 
tempt to get their honest dues, which agree- 
ment or undei"standing admits of no other 
construction than this; that the debtor should 
give security by judgment to some of his 
creditoi-s for their debts, in consideration of 
which the creditor would not compel the 
payment thereof for one year, unless by his 
delay he should lose his priority. 

Third. Had these judgment creditors, when 
they took their judgments, reasonable cause 
to believe that the debtor was insolvent and 
that a fraud upon the provisions of the bank- 
rupt act was intended? His letter advised 
them of his insolvency, and was sufficient to 
put them upon inquiry. Their diligence in 
obtaining the judgments forcibly suggests the 
doubts and reveals the fears which they en- 
tertained respecting the safety of their claims. 
But aside from this, their own testimony 
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seems to me to be conclusive upon this point. 
One of them (Jones) says that the judgment 
Ijond which he' took was given ha lieu of a 
note that was just falling due and -which the. 
banisrupt had notified them lie would be un- 
able to pay, and that he had in fact paid them 
no money on his indebtedness during the past 
year; that his notes had been renewed several 
times, and that the debtor assured him that 
he exijected to be able to pay all his debts, 
if his creditoi-s would give him a year's ex- 
tension. Had he not a reasonable cause for 
believing, nay, for Imowing that his ^debtor 
was insolvent and that he was obtaining a 
preference in fraud of tlie bankrupt law, by 
demanding and taking a judgment bond due 
at once, and upon which, without delay, he 
acquired a lien upon the debtor's property? 
The other (Bell) states in his examination, 
that he visited the bankrupt, Ixtrd, at Marl- 
ton, on the same day on which the firm re- 
ceived -his letter, asking for the year's ex- 
tension for payment of his indebtedness; that 
he was informed by him that lie had already 
given a judgment bond to P. H. Medara & 
Co. to secure their claims; that he was satis- 
fied after an inspection of a statement of 
his affairs rendered by the bankrupt that he 
was solvent unless he was forced to sacrifice 
his property, and that although a part of their 
debt was not due until the month of February 
following, he demanded security at once, and 
took a bond with a warrant of attorney to 
confess judgment thereon for the express pur- 
pose of acquiring a lien upon the bankmpt's 
estate. The hiference from this state of facts 
is irresistible; that he too had reasonable 
cause to believe that his debtor was insolvent, 
and that the inspiration of his conduct was an 
endeavor to get a preference over other cred- 
itors in the payment of his debts. 

In considering the remaining judgments, 
three in favor of William R. Lord and three 
in favor of Thomas Evans, Jr.. I shall look 
at them together as the principles by which 
their validity is to be tested apply to all of 
them alike. Without adverting to the legal 
consequences of substituting a new bond for 
one previously given on the day of the en- 
try of the judgments in favor of William R. 
Lord, and stating the matter most strong- 
ly for the judgment creditors, I am now to 
consider the case of six judgments entered 
by creditors upon bonds with warrants of 
attorney to confess judgments, given by the 
debtor when his solvency had not been ques- 
tioned, and held by the obligees until the 
debtor became insolvent and then entered 
up; executions issued thereon and levies 
made upon the debtor's property after they 
had reasonable cause to believe that he was 
insolvent, and that a fraud upon the law 
was intended. Are such judgments fraud- 
ulent preferences'' 

In considering this branch of the case, I 
have been embarrassed by the apparently 
conflicting provisions of the thirty-fifth and 
thirty-ninth sections of the bankrupt law, and 
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by the still more conflicting opinions of the 
different district and circuit court judges in 
their construction of them. It was held by 
my predecessor, the late Judge Field, in Re 
Wright [Case No. 18,071], that where the 
bankrupt, not being insolvent, borrowed mon- 
ey and gave a bond to the creditors with 
warrant of attorney to confess judgment, 
and they afterwards took a judgment there- 
on and made a levy with a knowledge of the 
debtor's insolvency, such judgment was 
good and should be paid out of the assets 
in court, being the proceeds of the sale of 
hie banki-upt's personal estate. In other 
words, he seemed to interpret the transac- 
tion solely in the light of the provisions of 
the thirty-fifth section, and viewed it in ref- 
erence to the condition and knowledge of the 
parties when the bond was executed and the 
warrant of attorney given, and not wben 
the lien upon the bankrupt's pj:operty was 
acquired by the entry of the judgment and 
the levy of the execution. But does not this 
view overlook the provisions of the thirty- 
ninth section in reference to the recovery of 
property conveyed or transferred contrary to 
the act? These sections in this regard are 
in pari materia, and must be construed to- 
gether. Admitting that the primary object 
of the thirty-ninth section is to define acts 
of bankruptcy in involuntary cases, yet does 
not it also expressly provide that if the 
person shall be adjudged a bankrupt, the 
assignee may recover back the money or 
other property so paid, conveyed, assigned 
or ti'ansf erred contrary to said act, subject 
only to the condition that the person receiv- 
ing the same had reasonable cause to be- 
lieve that a fraud on the act was intended 
and that the debtor was insolvent? If any 
effect is to be given to this clause of the 
thirty-ninth section, must we not hold that 
whei-e a debtor stands by and suffers his 
property to be taken on legal process with 
intent to give a preference, the creditor hav- 
ing reasonable cause to believe that a fraud 
upon the act was intended and that the 
debtor is insolvent, the fruits of such judg- 
ment must be surrendered by the creditors 
either upon a suit brought by the assignee 
or upon summaiy proceedings, when, as in 
the present case, the parties have submitted 
themselves to the judgment of the court, and 
that the knowledge on the part of the cred- 
itor refers rather to the time when the lien 
was acquired than to the time when the 
bond, which is a mere evidence of the debt, 
and the warrant of attorney, were signed? 
It ought to be observed that, in the above 
case, Judge Field rested his opinion mainly 
upon the decision of the supreme court, as 
rendered in Buckingham v. McLean, 13 How. 
[54 U. S.3 151, where the question arose un- 
der the banki'upt act of eighteen hundred 
and forty-one, the provisions of which, in 
this respect, materially differ from the act 
of eighteen hundred and sixty-seven; and 
further, that he expressly stated there was 
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no evidence to show that the creditor, in en- 
tering his judgment, had any reasonable 
cause to believe that a fraud upon the pro- 
visions of the banlirupt law was intended. 

I am glad to find that the view of the law 
which I am constrained to take, is sustained 
by the reasoning of his honor, Judge Mc- 
Kennon, in the conclusion of the opinion de- 
livered by him in the case of Vogle v. Lath- 
rop [Case No. 16,985]. He says: "Another 
question remains, which, although it is not 
raised by any direct allegation in the bill, 
may, perhaps, be regarded as presented with 
sufficient distinctness in the bill and answer 
to call upon the court to consider it It in- 
volves the right of the respondent to hold 
a lien upon the personal property seized un- 
der the executions issued on the judgments. 
By the thii-ty-ninth section of the bankrupt 
act, where any person being bankrupt or 
insolvent, procures or suffers his property 
to be taken on legal process with intent to 
give a preference to his creditors, or with 
intent to defeat or delay the operation of the 
act, and shall be adjudged a bankrupt, hi*- 
assignee may recover back the property no 
taken, if the person receiving it had reason- 
able cause to believe that a fraud on the act 
was intended and that the debtor was in- 
solvent. Passive acauiescence in the sei- 
zure of his property in execution by an in- 
solvent debtor when he could prevent it by 
going into voluntary bankruptcy, has been 
held to be suffering it to be taken with in- 
tent to give a preference within the mean- 
ing of the section. In re Black [Id. 1,457] ; In 
re Craft [Id. 3,316]; In re Sutherland [Id. 
13,638]. But the facts here import more than 
inactive submission, if they do not amount 
to positive procm-ement on the part of the 
debtors. They confided to the respondent the 
secret of their embarrassment and insolven- 
■cy, and thereupon gave him a judgment for 
the amount of other judgment indebtedness 
to him for the very purpose of protecting 
their surety and better securing the collec- 
tion of the debts by a prompt seizure of their 
property in execution; while the plan was 
abandoned by the respondent upon his con- 
ceiving doubts of its efficiency, he imme- 
diately issued executions upon some of his 
other judgments and caused them to be 
levied upon the personal property of the 
^iefendants. Is there any room for doubt, 
then, that the debtors were moved by an in- 
tent to prefer the respondent's debt, and 
that the i*espondent was prompted by the 
debtor's information to seek a preference 
by an exclusive appropriation of their per- 
sonal property to his judgments? Such is 
the clear significance of all the circumstan- 
ces. But as the assignee might recover back 
the property seized, if it had been sold, the 
respondent cannot maintain the advantage 
thus apparently given and the property or 
its equivalent must go to the assignee." 

Apply this reasoning to the facts in the 
case before us. Here are two creditors, who 



have, it Is admitted, honest claims against 
their debtor for sums of money advanced to 
him at various times, to enable him to car- 
ry on his business. As evidence of their 
debt, they hold bonds with warrants of at- 
torney to confess judgment which give them 
no lien upon the debtor's property but are 
valuable, as enabling them at any hour to 
acquire one by judgment and execution. 
They hold them for years satisfied with their 
security, and having no suspicion that the 
debtor is not able to pay his debts. But the 
time comes when he is not able, and they 
know it. They know that he fails to pay his 
debts as they become due, in the ordinary 
course of business; that he sends notice to 
all his creditors; that he must have one 
year's extension or must stop; that he gives 
bonds with warrants of attorney to confess 
judgments to several of his other creditors, 
and that two of these had entered judgments 
against him, and that he suffers his prop- 
erty to be taken on legal process on ex- 
ecutions in favor of these preferred cred- 
itors. With a knowledge of these facts im- 
parted to them by the bankrupt, they first 
seek to record their bonds with the avowed 
purpose of putting them in a position where 
they will be paid in full. And when they 
learn that such is not the legal result of 
recording them, they procure judgments to 
be entered, executions to issue and levies to 
be made upon the whole estate of the debtor. 
Can we doubt that the creditor had knowl- 
edge of the insolvent condition of the debtor, 
and that their intent was to get a preference 
in fraud of the provisions of the law? And 
how can the conduct of the debtor be ex- 
plained, except upon the hypothesis that he 
intended a preference when he suffered his 
property to be taken under the execution 
issued upon judgments, to the entry of which 
he was privy— nay, the entiy of which, I 
think it fair to say, he procured. 

Under the bankrupt act of 1S41, the supreme 
court in the case of Shawhan v. Wherritt, 7 
How. [48 U. S.] 644 held that after an act 
of bankruptcy had been committed by the 
debtor, of which the creditor had knowledge, 
he could not by proceeding in a state court 
obtain a valid lien and seize xne property of 
the bankrupt to the exclusion of his other 
creditors. Such a proceeding was consid- 
ered a fraud upon the law. and void. It 
was further held, that acts of bankruptcy 
committed by the debtor were tests of in- 
solvency, showing the inability or the debtor 
to pay his debts or carry on his trade; that 
the policy and aim of bankrupt laws were 
to compel an equal distribution of the as- 
sets of the bankrupt among his creditors; 
and that hence when a merchant or trader, 
by any of these tests of insolvency, had 
shown his inability to meet his engagements, 
one creditor could not, by collusion with him 
or by a race of diligence obtain a preference 
to the injury of others. Such conduct was 
treated as a fraud upon the act, whose aim 
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was to divide tlie assets equally and tliere- 
fore equitably. Adopting these principles as 
a.ppUcable in all respects to tlie act of 1867, 
and recognizing the decisions of Judge 
Blatchford, in Re Black [supra]; of Judge 
Hall, in Seattle v. Gardner [Case No. 1,195], 
and of Judge Woodruff, in Smith v. Buchan- 
an [Id. 13,016], as the best expositions of the 
scope and spirit of its provisions, and con- 
sidering all the facts of the case before me, 
I have no doubt that I ought to hold, and I 
•do hold, that all of these judgments must be 
set aside as fraudulent preferences, and that 
tlae proceeds of the sale of the bankrupt's 
personal estate must go to and be held by 
the assignee for the payment of the general 
■creditors. 



Case 3Sro. 8,504. 

The LORD. 

[Chase, 527.] i 

'Circuit Court, D. North Carolina. June Term, 
18G9. 

•Cahrieus — Attachmest by SuEuiFF — Stipula- 
tion TO Hold fob Shekiff— Demand 
ASD Suit bt Cossigxee. 

1, The master of a vessel may lawfully refuse 
to deliver goods to the consignee which, having 
been attached on his vessel, are carried to the 
port of consignment under an agreement with the 
sheriff that they should be returned. 

2. Goods are being shipped from N. to W., 
some of which are on the wharf, some on the 
■steamer. At this time the sherifE levies an at- 
tachment on them, but those on the steamer 
being covered up by other goods, and difficult to 
remove, he allows the captain to proceed with 
them under an agreement that he will bring 
them back. When the steamer arrives at "W., the 
•consignee tenders the freight and demands the 
goods. The captain might lawfully refuse to 
deliver them up. 

[Appeal from the district court of the Unit- 
•ed States for the district of North Caro- 
lina.] 

Moore shipped certain cases of mechandise 
•at New York by the steamer Lord, consigned 
to himself at Wilmington, North Carolina, 
■and received bills of lading for them. After 
part of the goods were stored in the hold 
of the vessel, and the remainder were on the 
■dock about to be so stored, the sheriff of 
New York appeared with an attachment 
against the goods of Moore, and took pos- 
session of the cases on the dock, and was 
about to have the vessel discharged so as 
to get possession of those in the hold. To 
save time, trouble, and expense, the New 
York agent of the ship gave the sheriff a 
receipt for the goods on board, agreeing to 
Tiring them back from Wilmington, whither 
she was then bound, and deliver them to 
Tiim on Ms return. On her arrival at Wil- 
mington, Moore's agent went on board the 
«hip, offered the freight money due by the 
bills of lading, and demanded the goods. 
"The master decliped to deliver them to the 

1 [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 



said agent, but took them back to New 
York and delivered them to the sheriff, the 
latter paying charges and giving his receipt 
therefor. Soon after that Moore produced to 
the sheriff an order from the plaintiff in the 
attachment countermanding it, and that offi- 
cer then delivered the goods to Moore, he 
paying sheriff's fees, costs, and charges. 
• Moore then filed his libel in the district court 
of the United States for the district of Cape 
Fear in the district of North Carolina, against 
the steamer in the port of Wilmington, claim- 
ing to recover the full value of all the goods 
shipped and taken by the sheriff's attach- 
ment, which value was eight hundred and 
twenty-five« dollars and eighty-eight cents. 
The district court decreed that Moore was 
not entitled to recover for the value of the 
goods seized by the sheriff on the dock, but 
that he should be paid such sum as it cost 
him to get back from the- sheriff the goods 
which had been brought to Wilmington oy 
the ship, and which the master there refused 
to deliver to Moore's agent, but carried back 
to New York, and delivered to the sheriff. 
This amount was fixed by agreement of 
counsel at five hundred dollars, and the 
court pronounced a decree for that amount 
against Ward, the master and claimant of 
the steamer, from which decree is this ap- 
peal. 

Person & French, for libellant. 
A. M. Waddell, for reclaimant 

CHASE, Circuit Justice. This is a case of 
affreightment. The libellant purchased cer- 
tain goods in New York, which were shipped 
by his agent on the steamer Charles W. 
Lord for Wilmington. Bills of lading were 
given, in the usual form, by the master of 
the steamer. 

Before the lading of the goods had been 
completed, a writ of attachment was issued 
from one of the courts of New York, in 
favor of a creditor of the libellant. Under 
this attachment, the sheriff seized the goods 
not actually on board, and levied the writ 
upon the remainder of the goods already in 
the hold of the vessel. As it would occasion 
great inconvenience to discharge the cargo 
for the purpose of taking actual possession 
of the goods in the hold, the sheriff con- 
sented to receive a stipulation from the mas- 
ter of the vessel, and from the agent of the 
libellant. for the safe return of the goods 
from Wilmington to New York, and their 
delivery upon arrival at the latter port to 
him. 

Under the circumstances, the steamer pro-^ 
ceeded to Wilmington, where the freight 
money was tendered by the libellant, and 
deliveiy of the goods demanded. The mas- 
ter of the steamer refused compliance with 
this demand, and carried the goods to New 
York, and delivered them to the sheriff in 
fulfilment of his stipulation. Subsequently, 
the libellant effected a compromise with tne 
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attaching creditor, and the goods were de- 
lirered into his possession in New York. Un- 
der these circumstances, damages are claim- 
ed by the libel for non-delirery of the goods 
at Wilmington according to the bills of lad- 
ing. 

The only question presented for considera- 
tion by the court is whether the master of 
the steamer was excused from compliance 
with his contract with the libellant by ac- 
tion of the sheriff, under the writ of attach- 
ment, and the stipulation made with him. 
Undoubtedly it was the right and duty of 
the sheriff under the writ of attachment to 
seize the goods described in the writ. He 
had the right to remove all the goods on 
board, so far as such removal was neces- 
sary to reach and take possession of those 
goods. The authorities cited to us sufficient- 
ly establish the law of New York to be, 
that the sheriff, instead of pursuing this 
course, had a right to take from the master 
a stipulation for the safe return of the goods. 
The custody of the master, during the time 
he had possession under this stipulation, 
was the custody of the sheriff. He had no 
more right to deliver the goods to the libel- 
lant at Wilmington than the sheriff would 
have had to convey the goods to that port 
and make the delivery. The right of the 
creditor in attachment displaced, for the 
time being, the right of the purchaser and 
assignee of the goods. 

It follows that the master was under no 
obligation to deliver the goods when demand- 
ed by the libellant. The decree of the dis- 
trict court must be reversed, and the libel 
dismissed; and it is ordered. 



Case No. 8,505. 

LORD et al. v. DOYLE et al. 

[1 ClifE. 453.] 1 

Cireoit Court, D. Rhode Island, June Term, 
1860, 

Vendor and PaiicnASEB— Uxkecokded Mokt- 
GAGE — Knowledge of Existence, 

1. Actual knowledge of the existence of a prior 
unrecorded mortgage has the same effect as If 
the mortgage had been duly recorded. 

2. Where a person purchasing real estate gave 
back to his grantor a mortgage^ to secure a part 
of the consideration money, and subsequently sold 
a portion of the property to certain third parties, 
with the agreement that they should assume a 
certain proportion of the liabilities to which it 
was subject up to the time of such sale, and 
among such liabilities was the mortgage to his 
original grantor: Held, that the subsequent pur- 
chasers had sufficient knowledge of the prior unre- 
corded mortgage. 

This was a bill in equity, wherein the com- 
plainants [Lord, Warren, Evans & Co.] pray- 
ed that certain unrecorded mortgage deeds 
held by them might be decreed, as against 
the respondents, to be valid and subsisting 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



liens upon certain real estate therein describ- 
ed, in the same manner and to the same ef- 
fect as if the deeds had been duly recorded 
at the time of their execution and delivery. 
The respondents named in the bill of com- 
plaint were Louis J. Doyle, William W. 
Bishop, Walter W. Updike, Nathaniel Bish- 
op, Charles Jackson, and two corporations, 
to wit, the Rhode Island Bleach and Cam- 
bric Works, and the Coddington Manufac- 
turing Company. Complainants' case was 
in substance thus stated in the bill of com- 
plaint: Louis J. Doyle, on April 15, 185G, 
purchased certain real estate in Newport, 
and on the same day with the purchase gave 
back to his grantor, the Coddington Manu- 
facturing Company, a mortgage to secure 
a part of the consideration, viz. the sum of 
$30,903, which mortgage was duly executed 
and recorded. Doyle then commenced and 
prosecuted, on the said purchased estate, the 
business of manufacturing cotton goods, un- 
der the name and style of the Rhode Island 
Manufacturing Company. During the prog- 
ress of his business he became indebted to 
the complainants for certain advances, evi- 
denced by certain promissory notes, bills of 
exchange, drafts, and a balance of account 
stated, and executed to them two mortgages 
upon the above-mentioned estate, one dated 
August 21, 1856, and another upon the day 
following, to secure these claims. About the 
6th of September, 1856, Doyle proposed to 
Walter Updike and William W. Bishop, two 
of the other respondents, to fonn a copartner- 
ship for the piu-pose of carrying on the same 
business as that in which he was engaged, 
and they acceded to the proposal, agreeing 
that they were each to assume one-third of 
the debts and liabilities be had incurred in 
the business on and after a given day in 
that year, which agreement embraced the 
sums complainants had advanced to Doyle. 
The articles of copartnership were drawn up 
between the parties on September the 27tiJ 
of that year; and Doyle executed to Updike 
and Bishop deeds of one third each of the be- 
fore-mentioned estate, and then the com- 
pany continued to carry on the same business 
at the same place and under the same part- 
nership name. Both deeds w^ere executed 
September 27, 1856, and were delivered by 
the grantees to Doyle to be recorded. The 
deed to Bishop was properly acknowledged, 
and was recorded two days after the date, 
but the one to Updike was not acknowledged 
till the 2d of October following, and was 
not then recorded. It was alleged by com- 
plainants that, although their mortgages 
were not recorded. Bishop and Updike, 
grantees in the deeds above referred to, had 
actual knowledge of their existence, and that 
they recognized and acknowledged the same 
as subsisting liens on the estate. Three oth- 
er deeds were made by Doyle; on the 21st 
of October, 1856, he mortgaged the remaining 
third of the said estate to William W. Bishop 
to secure $16,207.21; on October 27th, same 
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year, during the absence of Updite from tlie 
state, lie deeded the same one third part to 
the Rhode Island Bleach and Cambric Works; 
and on the 6th of November following he 
quitclaimed to William W. Bishop all his in- 
terest in the whole of the estate. These were 
all recorded shortly after the date of their 
execution. Complainants' mortgages were 
not i-ecorded until December 10, 1856; but it 
was alleged that the grantees of the two 
last-mentioned deeds, viz. the coi-poration 
respondents and William W. Bishop, had ac- 
tual knowledge of the complainants' mort- 
gages at the time the three last-mentioned 
deeds were executed and delivered. The 
grantees in these deeds were the only real 
parties who were contesting the priority of 
complainants' mortgages. 

Thomas A. Jenckes, for complainants. 
William H. Potter and Charles Hart, for 
respondents. 

CLIFFORD, Circuit Justice. Relief is 
sought against the respondent corporation 
and William W. Bishop solely upon the 
ground that they had actual knowledge of 
the complainants' mortgages; and that is 
the principal question in the case. Separate 
answers are filed by the contesting respond- 
ents, and it is very clear that the questions 
presented in the case of the respondent cor- 
poration are altogether different from those 
presented in the ease of the other contest- 
ing party. Knowledge, whether actual, im- 
plied, or constructive, is explicitly and un- 
qualifiedly denied by both in language as 
direct and unequivocal as could well be 
chosen, and in that respect the questions 
'arising under the respective answers are the 
same; but it should be remembered that the 
third part claimed by the respondent cor- 
poration is the same third part as that em- 
braced in the deed to Walter W. Updike, 
which was not recorded. Before this suit 
was brought, the said Walter W. Updike had 
commenced a suit in equity against Louis J. 
Doyle, William W. Bishop, Charles Jackson, 
and the same corporation respondents in the 
supreme court of the state. The prayer of 
the bill of complainant in that suit among 
other things, was, that the aforesaid deed 
to the said respondent corporation might be 
declared void, and that the priority of his 
title to that third part of the said estate 
might be established. Respondents were 
duly served with process, and appeared, an- 
swered, and took proofs; and upon final 
hearing it was ordered, adjudged, and de- 
creed that the corporation respondents and 
William W. Bishop had actual notice of the 
before-mentioned deed to Walter W. Updike, 
and that the deed to the corporation now 
under considei'ation was void, and of no 
effect as to the complainant in that suit A 
supplemental bill of complaint was thereup- 
on filed in this court setting up that decree. 
Parties ma(le respondents therein appeared, 
15FED.CAS. — 56 



and answers and replications were duly filed, 
and proofs taken, and final hearing had; and 
I am of the opinion that the decree is final 
and conclusive between the parties, and that 
the immediate and direct effect of the decree 
is to establish the title to that third part of 
the estate in the said Walter W. Updike, 
both as against William W. Bishop and the 
respondent corporation. The contesting re- 
spondents in this case, therefore, have no 
title whatever to that thii-d part of the said 
estate. Stopping there, however, it may be 
questionable whether any decree could be 
made in favor of the complainants; but they 
go further, and introduce the deposition of 
Walter W. Updike, duly taken hi this case, 
and he testifies that he saw the two mort- 
gages of the complainants prior to the 1st 
of September, 1856, and that he had actual 
knowledge of the considerations therein ex- 
pressed. Taken together, the decree of the 
supreme court of this state, and the uncon- 
tradicted testimony of Walter W. Updike, es- 
tablish the right of the complainants to a 
decree in their favor in this case, so far as 
that third part of the estate is concerned. 
The controversy between William W. Bishop 
and the complainants as to the other two- 
thirds parts of the said estate remains to be 
considered. Answer of this respondent ad- 
mits that the proposal and acceptance in 
writing, as exhibited in the record, were 
made and executed, and that one third of 
the said estate was, pursuant thereto, on the 
27th of September, 1856, conveyed to him by 
deed of that date, as alleged in the bill of 
complaint. He also admits that there was a 
proposition for a copartnership, and that the 
articles of copartnership were duly executed 
as alleged; but he absolutely denies that, by 
any one or aH of these instruments, he ever 
in any manner became liable to the com- 
plainants or to any other person for the 
debts due from his grantor to the complain- 
ants, or that he had, at the time he took said 
deed, any notice or knowledge whatever of 
the before-mentioned mortgages of the com- 
plainants. Admission is also made by him 
that the same grantor, on the 21st'0f October, 
1856, mortgaged to him another third part 
of the estate to secure a loan amounting, 
with interest, to the sum of sixteen thousand 
two hundred dollars, but he avers that the 
same was made in good faith and for a val- 
uable consideration, and without any knowl- 
edge or notice in any way of the pretended 
claim of the complainants, or of the alleged 
mortgages held by them on the said estate. 
Regarding the aforesaid deed and mortgage 
as standing substantially upon the same 
ground, so far as respects the evidence of 
notice, they will be considered together. 
Said mortgage deeds to the complainants 
were executed to secure certain acceptances 
and advances made by them at the request 
and for the benefit of the mortgagor; and it 
appears that the mortgagees agreed with the 
mortgagor, at the time of the execution of 
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the mortgages, that they should not he re- 
corded. They made that agreement at the 
request of the mortgagor, and in considera- 
tion thereof the mortgagor procured "^''alter 
W. Updike to give the complainants a writ- 
ten guaranty "to hold them harmless of all 
loss, cost, and expenses -which may in any 
-way accrue to them, their heirs, and assigns, 
by reason of their not recording said deeds 
of mortgage." Reference is made to the 
guaranty, as showing that the omission to 
record the moitgages in this case was not 
an oversight, or the result of accident, for- 
getfulness, or inadvertence, but that the re- 
spective transactions were intended to be 
kept secret, as is evident from the veiy 
terms of the written guaranty. Respondents 
contend that such an agreement is a fraud 
upon the registry law, and that the complain- 
ants, having accepted a written guaranty 
against loss for keeping the mortgages secret, 
are bound to look to their guarantor for re- 
dress, and that they cannot invoke the aid 
of a court of equity in their behalf in any 
matter pertaining to that agreement. Courts 
of equity might well refuse to enforce such 
an agreement, or to afford a party thereto 
any relief, who alleged that it had been bro- 
ken; but it can hardly be admitted that proof 
that a complainant has entered into such an 
agreement in respect to an unrecorded deed, 
is a good defence on the part of the respond- 
ent, who has taken a subsequent deed of the 
same premises, with actual knowledge that 
the premises had been previously conveyed 
to another in good faith. Parties making 
such an agreement, it may well be held, are 
entitled to no favor as against a subsequent 
purchaser for a valuable consideration; but 
it would be an encouragement to fraud to 
hold that the wrongful act of one party to a 
suit is a justification for another wrongful 
act on the part of the other party, of equal 
magnitude and immorality. Frauds are for- 
bidden in equity, and when committed they 
cannot be set ofE one against another, but 
each separate transaction must stand or fall 
by itself. Actual notice is alleged in this 
case, and the party alleging it must prove it 
to the reasonable satisfaction of the court. 
Such a notice of a prior unrecorded deed, in 
order to be available to the party setting it 
up, must be so clearly proved as to make it 
fraudulent in the second purchaser to take 
and register a conveyance in prejudice to the 
known title of another; and in weighing the 
evidence upon that subject, the circumstance 
that an agreement to keep the mortgages se- 
cret was made must necessarily be taken 
into the account, as diminishing the proba- 
bility of the theory that the transaction be- 
came public. McJIechan v. Griffing, 3 Pick. 
149; Jackson v. Sharp, 9 Johns. 163; Rogers 
V. Jones, 8 N. H. 264; Harris v. Arnold, 1 
R. I. 125; Landes v. Bi-ant, 10 How. [51 U. 
S.] 348; Marshall v. Baltimore & O. R. Co., 
16 How. [57 U. S.] 314; Foot v. Emerson, 10 
Vt. 344; Pendleton v. Fay, 2 Paige, 202; 



Gray v. Hook, 4 Comst [4 N. Y.] 449; Porter 
V. Cole, 4 Jle. 20; Jackson v. Van Valken- 
burgh, 8 Cow. 260. 

The evidence chiefly relied upon by the 
complainants to prove notice consists of the 
testimony of Louis J. Doyle, one of the re- 
spondents in the suit, and the grantor in all 
these deeds, and of the testimony of Henry 
C. Whitaker, the agent of the complainants, 
who procured the guaranty in their favor 
against loss for not recording the mortgages, 
and witnessed the signature of the guarantor. 
They also contend that a memorandum or 
short description of the advances and -mort- 
gages in question was entered by Louis J. 
Doyle in a "blotter" kept by him at the mill 
of the company at Newport, and that the re- 
spondents William W. Bishop and Charles 
Jackson saw the book and read the entry 
the last of September, 1856, during a visit 
they made there about that time. Referring 
to the witness Louis J. Doyle, it will be recol- 
lected that he is the grantor in the mort- 
gages in question, and that he is the party 
for whose benefit t> agreement was made 
to keep the transaction secret, and who fur- 
nished the guaranty to save the gi-antees 
harmless for not recording their deeds. He 
it is, also, who sold and conveyed one third 
part of the said estate to William W. Bishop 
for its value, and afterwards mortgaged an- 
other third part to the same person for a 
loan amounting to sixteen thousand two hun- 
dred dollars, and he it is, also, who conveyed 
the other third part twice, and now, when 
examined as a witness, undertakes to testify 
that all these parties had actual knowledge 
of the prior unrecorded mortgages to the 
complainants, although the latter, at his re- 
quest and for his benefit, had agreed not to 
put them on record, and he had furnished 
them with a satisfactory guai*anty to save 
them harmless against loss or expense in con- 
sequence of complying with his request. Be- 
sides, he made no such communication on 
the 6th of September, 1856, in the proposal 
for sale, and nothing of the kind was ac- 
knowledged or recognized in the written ac- 
ceptance executed at the same time. His 
testimony upon the subject is quite cautious, 
and far from being satisfactory. Inquiry 
was made of him whether he had any con- 
versation with William W. Bishop before he 
made the before-mentioned conveyance to the 
respondent coiT?oi*ation, and his answer is, 
that, as near as he could recollect, he did 
have a conversation with him on the 20tli 
of October, 1856, concerning the contract be- 
tween himself and the complainants, and the 
advances made by them and the mortgages 
given by him to them. To what mortgage or 
mortgages he refers he does not state, nor is 
it possible to ascertain from his testimony 
how near to the actual fact "as near as he 
can recollect" is; but it does appear that the 
time when the convei*sation took place, if at 
all, is a matter of very great impox-tance, as 
on the 21st of October, 1856, the witness 
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mortgaged tlie only remaining third part of 
the said estate he then owned to William W. 
Bishop, to seeui'e a bona fide loan amount- 
ing to sixteen thousand two hundred dollars. 
The deed of mortgage to Bishop was exe- 
■euted on that day, and was duly recorded on 
the 29th of the same month. Notice should 
iilso be taken of the fact in this connection, 
that, on the 27th of the same October, he 
•conveyed another third part of the said es- 
tate to the before-mentioned coi*poration, 
well knowing that the same belonged to 
Walter W. Updike, to whom he himself had 
previously conveyed it. The witness admits 
that William W. Bishop inquired of him on 
that day who, if any one, had claims on the 
estate, and that he told him that there were 
no claims, except that of Walter W. Updike, 
arising out of his unrecorded deed, and the 
outstanding recorded mortgage of his own 
grantor, but he reiterates that he had pre- 
viously, on the 20th of October, 1856, told 
him particularly of the mortgages of tlia 
■complainants. Whitaker is also examined, 
and he testifies that he was present on the 
last-mentioned occasion, and that he heard 
the other witness tell William W, Bishop all 
the particulai-s in relation to the mortgages 
and other securities, and the disposal of the 
goods to be manufactured at the mill. Ad- 
vances had been made by the complainants to 
the witness Louis J. Doyle, of about sixteen 
thousand dollars, and something more than 
ten thousand dollars remained unpaid when 
they took the two unrecorded mortgages. The 
arrangement between them and the witness 
was, that he, the witness, should make them 
his consignees of his manufactured goods, 
and that he was to give them the two mort- 
gages in question, which were not to be re- 
corded, and another of a different estate sit- 
uate in North Providence, which was to be 
recorded. They therefore held under the 
same grantor a recorded mortgage, as well 
as the two which were unrecorded, and all 
three had respect to the same subject-matter. 
"The recorded mortgage was specified in the 
proposal of sale, and it is there stated that 
the grantor therein obtained an advance of 
ten thousand dollars, for the security of 
which he gave a mortgage on his estate sit- 
uate in North Providence, and that he put 
the capital into the concern; but he made no 
mention of the unrecorded mortgages, or of 
any other lien on the said estate, except the 
outstanding mortgage of his own grantor. 
Statement of the fii-st witness is, that, just 
after his first conveyance to William W. 
Bishop, he, the gra'ntee and Charles Jackson 
came to the mill and counting-room and ex- 
amined the mills and books, and that the 
latter took the daybook, that is, the "blot- 
ter," in his hands and commenced at the be- 
ginning and read the entries aloud to the 
■other pai-ty, and made comments on them in 
his usual style. Theory of complainants is, 
that this meeting was on the 27th of October, 
1856, which is the date of the deed to the 
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before-mentioned corporation respondent. 
Assuming that to be true, it would then ap- 
pear that the respondent then ascertained, 
unless he knew before, that the two-third 
parts of the estate conveyed to him, one- 
third part by an absolute conveyance and 
for its full value, and the other by a mort- 
gage deed to secure a loan of sixteen thou- 
sand two hundred dollars, were subject to 
two unrecorded mortgages to the complain- 
ants; and that, instead of complaining of 
the attempt to defraud him, he proceeded to 
purchase, in the name of the company he 
represented, another third part of the same 
estate, well knowing that the title would be 
subject to those mortgages unless he and the 
other two persons present should all refuse 
to speak the truth. Such a theory is im- 
probable, if not incredible, and must be 
fully proved before it can be adopted. Ee- 
spondents examined Oliver P. Davis, who 
was the clerk of the before-mentioned re- 
spondent corporation, and he testified that 
Charles Jackson, on the 27th of October, 
1856, asked Louis J. Doyle if there were any 
claims or encumbrances on the property he 
was about to sell, and that his reply was, 
that there were none whatever known to 
him, except the outstanding mortgage of his 
grantor. Twice he was interrogated upon 
that subject, and twice he answered in the 
same way, and .without any qualification. 
They also examined Pardon Olney, who was 
the superintendent of the mill at Newport, 
and he testified that Louis J. Doyle came 
there on the 19th of November, 1856, and ask- 
ed him, the witness, to let him have the keys 
of the safe where the books were kept, and 
the witness let him have the key, and he, 
the said Louis J. Doyle, took the book out of 
the safe and did some writing in it, but the 
witness does not know what it was. Ar- 
gument for respondents is, that the mem- 
orandum now appearing in that book re- 
specting the unrecorded mortgage or mort- 
gages of the complainants was made at that 
time, and they exhibit the book and insist 
that its appearance establishes the theory 
that it was not made at the same time as 
the writing which stands in the same connec- 
tion. The deposition of William W. Bishop 
is also introduced by respondents, that the 
first he heard of such mortgages was after 
the 1st and before the 6th of November, 1856, 
and he admits that he and Charles Jackson 
went to Newport in October, 1856, as al- 
leged, and that they visited the mill and 
saw the blotter. Entries were then on the 
book, as he states, describing the four ac- 
ceptances of twenty-five hundred dollars 
each, and also describing the four notes giv- 
en in exchange for the same; but he states 
that he is positive there was then no entry 
on that book such as now appears respect- 
ing the unrecorded mortgages of the com- 
plainants. Asseverations equally explicit 
and unqualified are also made by Charles 
Jackson, whose deposition also was taken 
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by the respondents. He says lie Is positive 
that Louis J. Doyle represented that there 
Tvas no eneumhrance on the property, except 
the mortgage to his own grantor, and he is 
fully confident that the disputed entry on 
the blotter was not there when he and the 
witness examined it. "Pressed by the weight 
of this testimony, the complainants re-exam- 
ine Louis J. Doyle, and he testifies that he 
does not recollect that he got the key of the 
safe as stated, but says he always had the 
keys. His account of the matter is, that 
some one handed him a note that he was dis- 
charged, and that he went to the room where 
the safe was, and made the last two entries 
on pages thirty-seven and thirty-eight of that 
same book, and he avers that he thinks 
William W. Bishop examined the books at 
the mill more than once. Suffice it to say, 
that I am of the opinion that the weight of 
the evidence clearly shows that the entry 
respecting the unrecorded mortgages was not 
on the blotter at the time the two witnesses 
of the respondents examined the book, and 
I am also of the opinion that the complain- 
ants fail to overcome the allegations in the 
answer of William W. Bishop, wherein he 
denies that he had knowledge or notice in 
any way of their unrecorded mortgages, ei- 
ther when his fii-st deed or when his mort- 
gage of the 21st of October, 1856, was made 
and recorded. On the other hand, I am of 
the opinion that he had actual knowledge of 
those unrecorded mortgages before the quit- 
claim deed to him of the 6th of November, 
1856, was executed and delivered. Decree 
for complainants in conformity to the opin- 
ion of the court, and unless the parties 
agree they will be heard as to the foi-m of 
the decree. 
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Case No. 8,506. 

LORD V. GOODALL, ETC., STEAMSHIP 
CO. 

[4 Sawy. 292; 5 Cent Law J. 325; 1 San Fran. 
Law J. 52; 12 Am. Law Rev. 391.] i 

Circuit Court, D. California. Aug. 28, 1877.2 

Interstate Commerce — Domestic Commerce — 
Pkivity or Knowledge of Owkeb — Corpora- 
tions AS Owners— Care op Owmer in Pitting 
Out Ship — Seaworthiness — Causes Akisinq 
AFTER Leaving Port— Deviating Compasses. 
1. Where a vessel running upon the ocean be- 
tween ports of the same state carries merchan- 
dise between such ports, destined to points in other 
or foreign states, on through bills of lading, or 
carries passengers between such ports, destined 
to points in other states, or foreign countries, 
upon through tickets, she is engaged in inter- 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. 12 Am. Law Rev. 391, 
contains only a partial report.] 

2 lAffirmed in 102 IT. S. 541.] 



state and foreign commerce, and, as an instru- 
ment of such commerce, is subject to the regulat- 
ing power of congress, and the provisions of sec- 
tion 4283 of the Revised Statutes, limiting the lia- 
bility of owners, are applicable to such vessel. 
[Cited in Armstrong v. Beadle, Case No. 541; 

In re Long Island, etc.. Transportation Co., 

5 Fed. 620.] 

2. Where such a vessel also carries merchandise 
from one port to another port of destination in the 
same state, the provisions of section 4283 of the 
Revised Statutes, limiting the liability of owners 
of vessels for losses occurring without their privi- 
ty or knowledge, are applicable to such merchan- 
dise, as well as to merchandise destined to other 
states or foreign countries. 

[Cited in The Giles Loring, 48 Fed. 471.] 

3. A party using, for the transportation of his 
goods, an instrument of commerce, which is sub- 
ject to the regulating power of congress, must use 
it subject to all the limitations imposed upon its 
use by congress. 

4. The word "privity" of the owner, used in sec- 
tion 4283 of the Revised Statutes, means some 
fault or neglect in which the owner of the vessel 
personally partidpates; and "knowledge," as 
used, means some personal cognizance, or means 
of knowledge, of which he is bound to avail him- 
self, of a contemplated loss, or of a condition of 
things Hkely to produce or contribute to a loss, 
without adopting appropriate means to prevent it. 

5. Where the owner is a corporation, the privi- 
ty or knowledge of the managing officers of the 
corporation is privity or knowledge on the part 
of the corporation itself. 

6. The owner is bound to exercise the utmost 
care in tlie selection of a competent master and 
crew, and in providing a vessel in all respects 
seaworthy; and if, by reason of any neglect or 
fault in these particulars, a loss occurs, the own- 
er is in privity within the meaning of the statute. 

7. If the owner exercises due care in the selec- 
tion of the master and crew, and in providing a 
seaworthy vessel, and a loss afterward occurs. 
Without his privity or knowledge, through the 
negligence of the master or crew, or from some 
secret defect in the ship or its equipments, which 
could not have been discovered or avoided by the 
exercise of proper care on his part, the owner's 
liability IS within the limitation of the statute. 

8. In order to be seaworthy, a ship must be 
furnished with suitable compasses. 

9. Where a vessel is properly officered and 
manned, and in all respects seaworthy, when she 
leaves port, and a loss occurs from the subse- 
quent negligence of the master or crew, or from 
other causes arising during the voyage, without 
the privity or knowledge of the owner, the own- 
er s liability is within the limitations prescribed 
by the statute. 

10. Where the ship is provided with several cor- 
rect compasses, and one compass, from any cause, 
deviates, if the master, by the exercise of ordi- 
nary care and skill, can discover the deviation, 
and correct the deviating compass by the others, 
and thus be able to steer the proper courses, the 
ship is, in this respect, seaworthy. 

Action [by I. W, Lord] against the owner 
of the vessel to recover the value of goods 
lost by the wreck of the steamship Ventura. 
The jury was instructed in accordance with 
the views expressed in the following opinion, 
and a verdict was returned for the defend- 
ants. The testimony disclosed the foUowmg 
state of facts: The steamship Ventura, of 
about 8(X) tons burden, from January 22, 
1875, to April 20, 1876, was owned by defend- 
ant, a corporation formed under the laws of 
the state of California, and was running reg- 
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ularly upon the Pacific Ocean, as a passenger 
and freiglit ship, between the ports of San 
Francisco and San Diego, touching at the in- 
termediate ports, the ports between which 
she was plying being some five hundred miles 
apart, and together with all the intermediate 
'ports situated within the state of California. 
Goods, upon through bills of lading from 
cities in the Eastern States, were sent across 
the continent by rail to San Francisco, and, 
at the latter port, transferred to the steamer 
Ventura, and thence carried on said steamer 
to San Diego, Los Angeles, and other inter- 
mediate ports, and vice versa. So, also, pas- 
sengers for Texas, Arizona and New Mexi- 
co purchased through tickets of the company 
from San Francisco, going by the steamer 
Ventura, to San Diego; thence by stage over 
a line deflecting into Mexico, and returning 
into California through the southern part of 
the latter state, to and through Arizona and 
New Mexico to Texas. Merchandise was also 
shipped on board said steamer, from southern 
ports of California, for ports in Oregon and 
British Columbia. On the night of April 20, 
1876, while on a voyage from San Francisco 
to San Diego, the said steamer ran ashore 
at Point Sur, In a dense fog, and was wreck- 
ed, there being a total loss of ship and car- 
go. This action is brought against the own- 
er to recover the aggregate value of goods 
amounting to some §60,000, shipped by va- 
rious parties on said steamer at San Fran- 
cisco, for San Diego and various inter- 
mediate ports, the respective owners having 
assigned their several rights of action to the 
plaintifie. The ship, at the time of her loss, 
was furnished with five compasses— one 
spirit and four mariner's compasses, of the 
usual construction. The spirit compass and 
one other were in the pilot-house. One com- 
pass was on the deck, in the after part of 
the ship, and farthest removed from the 
machinery, boilers, etc., and this, the testi- 
mony indicates, was regarded as the stand- 
ard compass. One was in the mate's room, 
and the other easily accessible to the master. 
The testimony showed that the ship was 
usually steered by the spirit compass, as it 
was less disturbed by a rough sea. The offl- 
■cers of. the corporation defendant testified 
that they procured the best compasses to be 
had, and that they had no knowledge of, or 
any reason to suspect, any defect in any of 
the compasses. A witness who went on the 
steamer as mate, seven months before, testi- 
fied that at that time the spirit compass de- 
viated from half to three-fourths of a point, 
and that the deviation was constant Cap- 
tain Harloo, who afterward made two voy- 
ages in the steamer as master, and the voy- 
ages immediately preceding the one in 
which she was lost, testified that the com- 
passes were coiTect, and that he so inform- 
ed baptain Fake, who commanded at the 
time of the loss. Captain Fake took charge 
of the vessel four days before her departure. 
He testified that he examined the com- 



passes to see if they were correct, and 
found them so; that he tested them as he 
went out of the Heads, and they appeared 
correct then, and were correct on the sev- 
eral courses— some three or four— run before 
he got into the fog. But that, after the ves- 
sel struck, he looked at the spirit compass, 
and found that it deviated about half a 
point. This was the first deviation he had 
noticed. The mate, on the voyage, also cor- 
roborates the master as to his examination 
and testing of the compasses; and testified 
that they carried the vessel on the correct 
course through the several courses run be- 
fore they got into the fog, and he did not no- 
tice any deviation afterward. There was 
nothing to show that any of the compasses, 
other than the spirit compass, were incor- 
rect; but, on the contrary, the testimony 
was that they were correct. Since the time 
when the spirit compass was said to have 
deviated, seven months before, there had 
been some change in the location of the 
boiler and iron works, removing them con- 
siderably further from the location of the 
compass. The testimony, also was, that all 
compasses are more or less inaccurate, and 
are liable to deviate in some degree; that 
one object in having several compasses is 
to enable the master to discover and correct 
any deviation that may occur; and that 
where there are several good compasses on 
board, a competent master, by the exercise 
of ordinary care and skill, can correct any 
deviation that may chance to occur. There 
was testimony as to variable strong cur- 
rents in the region, and before arriving at 
the location of the wreck. The defense 
was, that the accident occurred without the 
"privity or knowledge" of the owner of the 
steamer, and, there being a total loss, that 
the defendant is exonerated from farther 
liability, under section 4283 of the Revised 
Statutes, which reads as follows: "Tlie lia- 
bility of the owner of any vessel for any 
embezzlement, loss or destruction, by any 
person, of any property, goods or mex'chan- 
dise shipped or put on board of such vessel, 
or for any loss, damage or injury by colli- 
sion, or for any act, matter or thing, loss, 
damage or forfeiture, done, occasioned or 
incurred, without the privity or knowledge 
of such owner or owners, shall in no case 
exceed the amount or value of the interest 
of such ownerin such vessel and her freight, 
then pending." On the part of the plaintiff 
it was insisted: (1) That as to the goods in 
question, the steamer was strictly engaged 
in domestic commerce within the state of 
California, which is wholly under the con- 
trol of the state, and not subject to regula- 
tion by congress, under the clause of the na- 
tional constitution, conferring power to reg- 
idate commerce with foreign nations, be- 
tween the states and with the Indian tribes; 
and, therefore, that the statute invoked can 
have no application. (2) If wrong in this, 
that the defendant, as an implied term of its 
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contract, undertook, at all events, to fur- 
nish a sea-o'ortliy vessel, ox% in otlier words, 
warranted the seaworthiness of the vessel, 
and that if from any defect, whether un- 
known or not, a loss occurred, the owner is 
responsible for the entire loss, even though 
he be without fault. It was further claim- 
ed that the steamer, in this instance, was 
not supplied with compasses suited to the 
navigation in which she was engaged; that 
in this particular she was unsea worthy, and 
that this defect caused or contributed to the 
loss. 

S. F. Leib and Thos. H. Laine, for plain- 
tiff. 

Hall McAllister and Milton Andros, for de- 
fendant. 

SAWYER, Circuit Judge (after stating the 
facts). Upon the facts as stated there can 
be no doubt, since the decision in the Daniel 
Ball, 10 Wall. [77 U. S.] 565, that the steamer 
Ventura was engaged in both inter-state and 
foreign commerce; and, as an instrument 
of such commerce, was subject to the regu- 
lating power of congress, notwithstanding 
the fact that the particular goods in question 
were passing only from port to port within 
the state of California, and constituted a 
portion of its domestic commerce. In the 
case cited the supreme court, in relation to 
the vessel then in question, says: 

"So far as she was employed in transport- 
ing goods destined for other states, or goods 
brought from without the limits of Michigan, 
and destined to places within that state, she 
was engaged in commerce between the 
states; and however limited that commerce 
may have been, she was, so far as it went, 
subject to the legislation of congress. She 
was employed as an instrument of that com- 
merce; for whenever a commodity has be- 
gun to move, as an article of trade, from 
one state to another, commerce in that com- 
modity between the states has commenced. 
The fact that several different and inde- 
pendent agencies are employed in transport- 
ing the commodity— some acting entirely in 
one state, and some acting through two or 
more states — does in no respect affect the 
character of the transaction. To the ex- 
tent in which each agency acts in that ti-ans- 
portation it is subject to the regulation of 
congress." 

The vessel, then, was an instrument of 
inter-state and foreign commerce, and as 
such was within the regulating power of 
congress. But does this power extend to a 
limitation of the liability of the owner as 
to those goods shipped upon her from one 
port to another, in the same state, and con- 
stituting a part of the domestic commerce of 
such state? This seems to be a new ques- 
tion, as I find no case in which it has been 
decided, or even discussed. 

In order to provide better security for the 
lives of passengers, and the safety of mer- 
chandise shipped, congress in 1838 [5 Stat. 



304], passed an act requiring all vessels pro- 
pelled, in whole or in part, by steam, to be 
inspected, and forbidding their employment 
in commerce without first being licensed 
upon such inspection, and without complying 
with many prescribed conditions as to the 
manning and equipment of the vessel. It" 
provided that a sufficient number of skillful 
engineers should be employed; also, for 
safety-valves, the number and character of 
boats to be carried, iron tiller-rods, hose, 
signal-lights, etc. In 1852 [10 Stat. 61], an 
amendatory act was passed, adding many 
other conditions, such as providing for 
pumps, safety-plugs, life-preservers, means 
of access to decks; limiting the amount of 
steam to be used, and the number of pas- 
sengers to be carried; excluding carriage 
of dangerous goods; requiring license of en- 
gine el's, masters, pilots; prescribing kind 
and quality of boiler-iron to be used, etc. 
These and many other onerous conditions 
are imposed upon owners— some as condi- 
tions precedent to the use of the vessel at all, 
and the observance of the others enforced 
by forfeitures, fines, liabilities and severe 
penalties, civil and criminal. All these pre- 
cautions are taken for the safety and better 
security of life and property embarked in 
commerce. As a counterpoise, in some de- 
gree, to these severe and onerous conditions, 
and as an encouragement to citizens to build 
ships and engage in commerce, some limita- 
tions, also, were subsequently placed on the 
common-law liabilities of ship-owners, by 
the provisions of the statute in question, first 
adopted in 1851, and which, with the other 
provisions cited, have been cari'ied into the 
present Revised Statutes. One means of se- 
curity is to a certain extent substituted for 
the other, and it cannot reasonably be doubt- 
ed, I think, that, upon the whole, the se- 
curity afforded by the provisions of the 
statute, if properly enforced, notwithstand- 
ing the limitation of the personal liability of 
owners provided for, is far greater than it 
would be under the full common-law liabil- 
ity of owners without the security provided 
by congress. However this may be, a vessel 
engaged in inter-state or foreign commerce, 
as an instrument of such commerce, is 
brought within the regulating power of con- 
gress; and congress has seen fit to make 
these provisions, together with the changes 
in the responsibilities and liabilities of the 
owners of such vessels. Congress deals with 
the vessel as an instrument of commerce, 
and the rights and obligations of the owners 
as related to such instniment. The vessel, 
being engaged in inter-state or foreign com- 
merce, must conform to the regulations 
prescribed; and any party using it for the 
purposes of domestic commerce, enjoys all 
the benefits affolrded by these regulations, 
for they inhere in the vessel and cannot be 
separated from it. If a party avails him- 
self of these benefits by the use of the vessel, 
he must also suffer the inconveniences inci- 
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aent to such use. He must tate the vessel 
as lie finds it, with all the inconveniences 
imposed, as well as the additional security 
afforded. It would he impracticahle for 
T;wo sovereignties to regulate the same in- 
strument, used at the same time in different 
hranches of commerce. If the state should 
attempt to regulate the vessel as to state 
commerce, and the national government as 
to inter-state or foreign commerce, it is 
easy to see that their regulations might he 
wholly inconsistent. The regulation as to 
all must necessarily fall to that sovereignty 
which is supreme or paramount as to any 
pai-t, and having control of the instrument 
employed; and all parties availing them- 
selves of the use of the instrument must 
tate it as they find it, with all the respon- 
sibilities and exemptions provided by the 
controlling power. The power to prescribe 
the conditions upon which the vessel shall be 
employed as an instrument of inter-state or 
foreign commerce, necessarily carries with it 
the power to modify the rights of those who 
■use it— as well those who, at the. same time, 
make use of it for the purposes of domestic 
commerce as those who employ it in Inter- 
state or foreign commerce. The steamer 
Ventura, bein^ engaged in inter-state and 
foreign, as well as domestic commerce, the 
provisions of section 4283 of the Revised 
Statutes, limiting the liabilities of owners 
of vessels, are applicable to her; and the 
limitations apply to the goods in question 
as well as to goods destined to ports or 
places beyond the state of California. 

The neist question is, what is meant by a 
loss "occasioned or incurred without the 
privity or knowledge of such owner?" These 
words, as related to this subject, seem to 
have been first used in the statute of Geo. 
II., in 1734, where there was a restriction 
provided as to the liability of the owner in 
certain specified cases happening without 
the "knowledge or privity" of such owner. 
Eng. Adm. St. 167. The restriction was ex- 
tended to other cases by statute 26 Geo. 
III., 1786 (Bug. Adm. St. 448). The restric- 
tion was again extended to other cases by 
the statute of 53 Geo. m., 1813. And in the 
statutes of 18 & 19 Vict, the words "privity 
or knowledge" were changed to "actual fault 
or privity." Macl. Shipp, 704. These stat- 
utes seem to form the basis of our own; 
and an examination of these statutes, with 
their preambles, will afford no little aid in 
aiTiving at a proper construction. The pol- 
icy of the act is well stated in Norwich Co. 
V. Wright, 13 "Wall. [SO U. S.] 121, and Moore 
V. American Transp. Co., 24 How. [65 U. S.] 
39. It is quite apparent that it was in- 
tended to exonerate owners from liability 
beyond the value of the ship and freight 
pending, for losses resulting from many 
causes for which they were before liable; 
and, among them, from mere negligence or 
carelessness of the master or crew of the 
yessel— from mere general negligence of em- 



ployees. So much is already determined by 
■fhe supreme court in Walker v. Western 
Transp. Co., 3 Wall. [70 U. S.] 153, wherein 
the court says: "We are, therefore, of opin- 
ion that in reference to fires occurring on 
that class of vessels to which the statute ap- 
plies, the owner is 'not liable for the miscon- 
duct of the oflicers and mariners of the ves- 
sel in which he does not participate per- 
sonally." Privies, as defined by Bouvier, 
are "persons who are partakers, or have an 
interest in any action or thing, or any rela- 
tion to another." One of Webster's defini- 
tions of privity is: "Private knowledge; 
joint knowledge with another of a private 
concern; cognizance implying consent or' 
concurrence." And one definition of privy, 
as an adjective, is: "Admitted to the par- 
ticipation of knowledge with another of a 
secret transaction; secretly cognizant; pri- 
vately knowing." As a noun, "A partaker," 
etc. As used in the statute, the meaning of 
the words "privity or knowledge," evidently, 
is a personal participation of the owner in 
some fault, or act of negligence, causing or 
contributing to the loss, or some personal 
knowledge or means of knowledge, of which 
he is bound to avail himself of a contemplat- 
ed loss, or of a condition of things likely to 
produce or contribute to the loss, without 
adopting appropriate means to prevent it. 
There must be some personal concurrence, 
or some fault or negligence on the part of 
the owner himself, or in which he personally 
participates, to constitute such privity, 
within the meaning of the act, as will ex- 
clude him from the benefit of its provisions. 
113 Mass. 499. It is the duty of the owner, 
however, to provide the vessel with a com- 
petent master and a competent crew; and to 
see that the ship, when she sails, is in ali 
respects seaworthy. He is bound to exer- 
cise the utmost care in these particulars — 
such care as the most prudent and careful 
men exercise in their own matters under 
similar circumstances; and if, by reason of 
any fault or neglect in these particulars, a 
loss occurs, it is with his privity within the 
meaning of the act. But the owner, under 
this act, is not an insurer. If he exercises 
due care in- the selection of the master and 
crew, and a loss afterward occurs from their. 
negligence, without any knowledge or other 
act or concurrence on his part, he is exon- 
erated by the statute from any liability, 
beyond the value of his interest in the ship 
and the freight pending. So, also, if the 
owner has exercised all proper care in mak- 
ing his ship seaworthy, and yet some secret 
defect exists, which could not be discovered 
by the exercise of such due care, and the 
loss occurs in consequence thereof, without 
any further knowledge or participation on 
his part, he is in like manner exonerated, 
for it cannot be with his "privity or knowl- 
edge," within the meaning of the act, or in 
any just sense, and the provision is that 
"The liability of the owner * * * for any 
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act, matter, or thing, loss, etc., * * * oc- 
casioned without the privity or knowledge 
of such owner or owners, shall, in no case, 
eiceed the amount or value of the interest 
of such owner in such vessel and her freight 
then pending." This language is broad, and 
takes away the quality df warranty implied 
by the common law against all losses except 
by the act of God and the public enemy. 

When the owner is a corporation, the priv- 
ity or knowledge of the managing officers of 
the corporation must be regarded as the 
privity and knowledge of the corporation 
itself. 113 Mass. 500; [Phila. Wilmington 
& Bait R. Co. V. Quigley] 21 How. [62 U. S.J 
202. ^^'■here a vessel is properly officered, 
manned and equipped, so as to render her 
seaworthy when she leaves port, any loss 
resulting from causes arising during the 
voyage after she leaves port, without the 
privity or knowledge of the owner, will be 
within the protection of the statute. To 
render a vessel seaworthy, she must be fur- 
nished with compasses suitable for the voy- 
age. Where there are several correct com- 
passes, and one compass from any cause 
deviates, if a competent master, by the exer- 
cise of ordinary care and skill, can discover 
the deviation and correct the deviating com- 
pass by comparison with the others, and be 
thus enabled to steer the proper course, the 
ship, in this respect, is seaworthy. All com- 
passes appear to be liable to deviate more 
or less, and it is in part to enable masters 
to make this correction that prudent own- 
ers provide the vessels with several. 

[Verdict rendered for the defendant] a 
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LORD V. MILWAUKEE & M. E. CO. 

[17 Wis. 588 (570) note.] 

Circuit Court, D. Wisconsin. 1863. 

Tax Deeds — Effect as Evidence — Constitution- 
al Law — Ejectment. 
[1. The Wisconsin statute of April 19, 1852 
(Laws 1852, p. 783), mailing a recorded tax deed 
conclusive in regard to any errors of officers in 
levying taxes and selling lands to enforce pay- 
ment, was within the constitutional powers of 
the legislature.] 

[2. A tax deed made in pursuance of a sale 
under the Wisconsin act of April 19, 1852, be- 
ing conclusive evidence of the regularity of the 
proceedings, the prescribed notice of redemption 
is to be regarded as merely directory, and the 
court is not to inquire whether such notice was 
regular or rot But as to tax deed made pur- 
suant to sales had prior to the passage of that act, 
they are only prima facie evidence of regularity, 
and thence may be declared void for want of a 
lawful notice of redemption.] 

[3. To enable a plaintiff in ejectment to recover 
on. a tax deed lands originally held by the 
United States, it must be shown that the land 
was sold by the United States before it was 
taxed, but it is not necessary that a patent 
should have issued.] 

MILLER, District Judge (after citing the 
provisions of the acts of April 19, 1852, 

2 [From 5 Cent Law J. 325.] 
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March 31, 1853, and March 31, 1854): By the 
act of 1852, under which the sale of this lot 
was made, the deed is conclusive in all 
coiurts that the proceedings have been regu- 
lar, from the valuation of the land up to the 
execution of the deed; and also of the ex- 
istence of all conditions precedent in any 
way affecting its validity. And there is 
only left to the owner of the land the right 
to contest its liability to taxation; to prove 
the payment of the taxes for which the land 
has been sold; and to prove the redemption 
of the land, after the sale, and before the 
recording of the deed. All defense against 
a deed is cut off, excepting in these three 
pai-tieulars, in regard to which the pur- 
chaser, by the deed, acquires but a contin- 
gent title, liable to be defeated by proof of 
any one of them. If the land described in 
the deed was the property of the United 
States at the time of the assessment, the 
whole proceeding and deed would be void. 
Tlie power of taxation resides in the govern- 
ment as a part of itself. It is granted by 
all, for the mutual benefit of all; and it 
operates on all the persons and property in 
the state. The predominant policy of the 
legislature, in passing the act of April 19, 
1852, is to secure the collection of revenue 
for public uses. The precise directions giv- 
en in the law, as to the mode of assessing, 
advertising and selling, and all other things 
prescribed to be done by the public officers, 
should be followed strictly and substantial- 
ly, although they are but directory. As the 
system was carried on by various officers, 
changed frequently by public election, and 
not always conversant with the necessaiy 
modes of carrying on complicated plans of 
taxation and sale, or sufficiently cautious to 
do it accurately, it was seen that these di- 
rections were not strictly pursued, and that 
loose, irregular and defective methods had 
been fallen upon in pi-actice. It was deter- 
mined therefore by the legislature to consid- 
er the provisions of the law as directory 
merely, and to protect the purchaser against 
the neglect, imperfections and malfeasance 
of public officers. The act therefore pre- 
scribes in strong terms that the deed shall 
be conclusive in the hands of the grantee as 
to all things in their character directory. 
While the door was open for the legal owner 
to contest the proceedings, they were consid- 
ered essential; and the coui-ts, in their deci- 
sions, were reduced to the necessity of over- 
ruling the tax title merely on account of 
some slight irregularity or deviation from 
the terms of the law. Prom this they are 
relieved by the overruling and sweeping pro- 
visions of the act of April, 1852. Many 
hard cases, no doubt, will occur under this 
law; but it is considered, by the representa- 
tives of the people, expedient that individual 
loss should be submitted to in order to carry 
out a measure of public policy. If the 
owner will not exercise the ordinary vigi- 
lance required by law in paying his taxes, 
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or in redeeming his land witliin tlie time al- 
lowed, he neglects a duty at the peril of 
having it applied for the purpose of defray- 
ing the expenses of government Every 
person, whether resident or non-resident, 
who owns land located in this state, knows 
that it is subject to taxation, and to sale for 
the payment of taxes annually assessed. 
He is presumed to know the times prescrib- 
ed by law for the sale of his land and for 
its redemption, and also the conditions of 
the sale and the effects of non-redemption. 
Ignorance of the law should not in this mat- 
ter excuse a man. The legislature has, aft- 
er much imperfect legislation, adopted the 
wise policy of requiring the owners of lands 
to pay the taxes annually assessed thereon, 
and thereby contribute punctually to the 
support of the government. Land is wisely 
made the debtor of the taxes, and subject to 
a statute lien, to be extinguished by a sum- 
mary proceeding in rem, whereby the title of 
the owner is divested upon neglect to re- 
deem, after the long time allowed by law 
for that pui'pose. A due regard to the inter- 
ests of the tax-paying citizen, and to the im- 
provement of the state, required the enact- 
ment of the law4 and the coui-ts should en- 
force it, as to sales made subsequent to its 
puTjlication. 

The law of Pennsylvania provides that "no 
alleged irregularity in the assessments, or 
in the process, or otherwise, shall afEect the 
title of the purchaser; but the same shall be 
declared to be good and legal." In that 
state taxes are a lien only on unseated or 
vacant lands and lots, and such only can be 
sold by the treasurer. The courts of that 
state have enforced that statute provision 
with such uniformity of construction that a 
treasurer's deed of lands not redeemed is 
considered an undoubted muniment of title. 
In Stewart v. Shoenfelt, 13 Serg. & R. 360, 
it is decided that the assessor of one town- 
ship has no right to assess lands lying in 
another township; but if he does so, and the 
land is sold for payment of the taxes, the 
sale is not void, and the purchaser is pro- 
tected. In Thompson v. Brackenridge, 14 
Serg. & R. 340, it is decided that the omis- 
sion of the notice of sale required by the 
law does not vitiate the deed. The court 
says: "lietui-ning periods of sale are fixed 
by the law, and ownei-s are therefore ap- 
prised by the law itself that their lands will 
be sold at the regular period if the taxes are 
not paid." In Hubley v. Keyser, 2 Pen. & 
W. 496, the court says: "The object of the 
law was to make the sale for taxes and 
treasurer's deed confer a title, without 
proof of any one prerequisite, except that 
the land was vacant, and that a tax was char- 
ged, regularly or irregularly; that the tax 
was unpaid; and that the land was sold, 
and not redeemed." In Strauch v. Shoe- 
maker, 1 Watts & S. 166, it is decided that 
when vacant land is sold for the payment 
■of taxes the title of the real owner, what- 



ever it may be, passes to the purchaser, 
whether it be assessed and sold in his name 
or that of a stranger; and whether the per- 
son in whose name it is taxed has or has 
not any title. And in Fager v. Campbell, 5 
Watts, 288, the court says: "The land itself, 
and not the owner of it, is the debtor for the 
public charge; and it is therefore immate- 
rial, at the moment of sale, what may be 
the state of the ownership, or how many de- 
rivative interests may have been carved out 
of it. With these the public have no con- 
cern. They are sold with the land, just as 
a remainder would be sold with a particular 
estate." And in Frick v. SteiTett, 4 Watts 
& S. 269, the court ruled that the act on the 
subject of the sale of vacant lands for the 
payment of taxes was designed to give ef- 
fect to the title, without regard to irregulari- 
ties in the mode of assessment or sale. 

On the subject of redemption under the 
law, the court, in Orr v. Oimningham, Id. 
294, ruled that the right to redeem is ex- 
clusively in the owner; but, if the land be ' 
actually redeemed by another, it will en- 
ure to the benefit of the owner; and vest 
no title in him who redeemed it, although 
he may have been a claimant of the land 
at the time. In Laird v. Heister, 12 Har- 
ris (24 Pa, St.) 452, the court says: "When 
the owner of land goes to the treasurer and 
offers to pay him all the taxes upon it, 
and does pay him the amount demanded, 
and the treasurer credits the payment to 
another ti-act and sells this, it is a good pay- 
ment and the sale is void. The nnseated 
land laws are intended to enforce the pay- 
ment of taxes, and their purpose is fulfilled 
when the duty is performed. If a man has 
actually and in good faith performed his 
duty to the satisfaction of the proper offi- 
cers, his land is safe. If it is sold after that, 
it is through the error of some officer, which 
cannot be visited on the owner; for the state 
does not mean that the owners shall war- 
rant the fidelity or competency of its offi- 
cers. The sale involves an assertion by the 
treasurer that the taxes are unpaid, and the 
purchaser relies on this or on his own inves- 
tigations, and his title depends upon its 
truth." And in the case of limitation, the 
same court, in Burd v- Patterson, 10 Harris 
(22 Pa. St.) 219, decided that the owner was 
barred, though his agent had been informed 
by the treasurer, before the sale, that the 
taxes on his lands had been paid. There 
was no offer to pay the taxes; and, where 
either the owner or purchaser must suffer, 
the loss should fall on the former, who neg- 
lected to pay his taxes. The supreme court 
of the United States, in Dubois v. Hepburn, 
10 Pet. [35 U. S.] 1, which was a case in- 
volving the right to redeem under the Penn- 
sylvania statute, says: "A law authorizing * 
a redemption of land so sold ought to receive 
a benign construction in favor of those whose 
estates will be otherwise divested." 

I have referred to these few cases, selected 
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from many on the same subject, to show 
how a law similar to the act of April, 1852, 
lias been enforced, and the principles on 
which it is administered. The law of Penn- 
sylvania has been in force forty-two years, 
and I am not aware of a case wherein its 
constitutionality is doubted by the courts. 
In my opinion, the legislature of Wisconsin 
had the same constitutional power to pass 
the act of April, 1852, making a recorded 
tax deed conclusive in regard to eiTors of 
officers in levying taxes and selling lands for 
their payment, as to declare by law that no 
pursuit or proceeding for the recovery of 
lands sold for taxes shall be commenced after 
three years from the time of recording the 
deed. 

In all cases it is the duty of the court to 
enforce the constitutional laws of the state; 
particularly those that regulate and control 
the titles to property. In conformity with this 
principle, I have decided, in this case, that 
under the law in pursuance of which the 
sale for taxes assessed in the year 1848 was 
made, the deed, being but prima facie evi- 
dence of the regularity of the proceedings, is 
void for want of a lawful notice of redemp- 
tion. And as, by the law of April 19, 1852, 
"deeds shall be conclusive in all courts tliat 
the proceedings have been regular, from the 
valuation of the land up to the execution of 
the deed, and of the existence of all condi- 
tions precedent in any way affecting the va- 
lidity of the deed," with the exceptions men- 
tioned, I now decide that the prescribed no- 
tice of redemption is merely directory, and 
that a deed made in pm-suance of a sale un- 
der this law is conclusive; and the court is 
not to inquire whether the notice of redemp- 
tion was regular or not. The design of the 
act of April, 1852, is to place tax deeds, in 
regard to their conclusiveness, on an equal- 
ity, as near as may be, with deeds of lands 
sold under execution by sheriffs. The legis- 
lature has power to create liens upon lands 
by mortgage and judgment, and also a para- 
mount lien hy taxation. And it can consti- 
tutionally provide for the extinguishment of 
those liens by sale of the incumbered prem- 
ises, and transfer of the title to the pur- 
chaser. In either case there is a proceeding 
according to law, sufficient to divest the 
owner of his title, and to protect the pur- 
chaser against irregularities or errors of offi- 
cers. 

The court seeing the law of April, 1852, 
upon the statute book, and recognizing it to 
be a law in relation to titles to property, will 
enforce it. And this deed, being made in 
confirmation of a sale tinder that law, and 
recorded, is to be received in evidence as a 
muniment of the plainttGE's title; provided 
the execution is correct, and the title to the 
land be shown out of the United States. To 
enable a plaintiff in ejectment to recover on 
a tax deed, it must be shown that the land 
was sold by the U^iited States before it was 
taxed; but it is not necessary that a patent 



should have issued. Carroll v. Saffiord, 3 
How. [44 U. S.] 441; Crum v. Burke, 1 Casey 
(25 Pa. St.) 37T. 

[In 17 Wis. 588 (570), this case is published 
as a note to Smith v. Cleveland.] 
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The LORD WELLINGTON. 

[2 Gall. 103.] 1 

Circuit Court, D. Rhode Island. June Term, 
1814. 

Prize— Cargo from Enemy's Ship — Pretence — 
Seizure ox Retukm Voyage. 

If an American vessel take on board a cargo 
from an enemy's ship, under the pretence, that it 
is ransomed, it is an illegal trafl&c, for which, by 
the law of war, she is liable to condemnation as 
prize of war, and may be seized on the return 
voyage. 
[Cited in Caldwell v. Southern Exp. Co., Case 

No- 2,303.] 
See The Joseph [Case No. 7,533]; The Rapid, 
8 Cranch [12 U. S.] 155; The Diana [Case 
No. 3,876]. 

[Appeal from the district court of the Unit- 
ed States for the district of Rhode Island.] 

This was an information filed in behalf of 
the United States by the district attorney, 
claiming the sloop Lord Wellington, as for- 
feited to the United States for an alleged 
trading with the enemy. From the facts ad- 
mitted by the claim, or proved by the evi- 
dence, it appeared that the sloop, on the 11th 
of December, 1813, cleared out from New- 
port for New York, and a manifest was then 
produced at the custom-house, and sworn ta 
by the master, stating the cargo on board to- 
be 700 tons of iron, and six tons of burr stone. 
In fact there was no cargo on boai*d. The 
sloop sailed from Newport, went alongside of 
the British squadron in Long Island Sound, 
and there received the iron on board, which 
was thereupon transported to New York, and 
upon her return to Newport, about the 4th 
day of January, 1814, the sloop was seized 
by the commander of the revenue cutter, as 
prize to the United States, The special claim 
filed by the claimants [Sandford and othei-s] 
admitted, that the cargo had been taken on 
board, as above stated; and averred, that it 
had been some time previously captured from 
another American vessel, the Amelia, bound 
from New York to Newport, and was ran- 
somed by the American owners from the 
British captors imder a special agreement, 
and the sloop Lord Wellington was engaged 
by the owners to pay the ransom and take the 
iron back to New York. 

Mr. Robbins, for the United States. 
JMr. Burrill, for claimants. 

STORY, Circuit Justice. This Is a very 
clear case of trading with the enemy. Whetli- 

i [Reported by John Gallison, Esq.] 



[15 Fed. Cas. page 891] 

er the facts stated in tlie special claim are 
true or not, is not now material to be con- 
sidered. It is not competent for American 
citizens to engage in tliis sort of traffic witli 
tlie public enemy. Even admitting tbe ran- 
soming of captured property to be legal, it 
cannot be admitted to be made at any dis- 
tance of iime, and by any new voyages un- 
dertaken for this especial purpose. There 
would be no end to such intercourse; or to 
the dangers, which would thereby arise to' the 
country. No intercourse of this kind can be 
caiTied on, except by the express permission 
of the government. I will not stop to con- 
sider, whether the claim can be supported in 
point =of fact. It comes with no very good 
grace, after an inception of the voyage by a 
most gross and palpable perjury in swearing 
to a cargo, which was not on board. This 
was a fraud, which deserved no countenance, 
and can be sustained by no apology. I con- 
demn the sloop to the United States. 



Case Wo. 8,509. 

T.ORIE r. CONNEGTIOTJT MUT. LIFE INS. 

CO. 

[4 Ins. Law J. 632; 5 Bigelow, Ins. Gas. 233.] 

Circuit Court, W. D. Missouri. April Term, 
1875. 

Imsdkaxce— Life— Prohibited Localities — 
Waivek— Receipt op Premiums. 

[1. In order to show a waiver of the condition 
of a life insurance policy prohibiting residence 
within certain latitudinal limits, it is necessary 
that the evidence of such waiver shall be clear 
and precise. The waiver cannot he inferred from 
mere incidental conversation had on the streets 
with the company's agent.] 

[2. A life insurance policy contained a prohi- 
bition of residence within certain latitudinal lim- 
its. A mere receipt of premiums by the company 
while the insured resided within the prohibited 
limits cannot be taken as constructive notice to 
the company, and a waiver of the prohibition. It 
is necessary, in addition, to show actual knowl- 
edge of such residence by the company when 
receiving the premiums.] 

This is an action on a life policy issued 
by the defendant on the fifth day of May, 
1S70, at Kansas City, Missom-i, to Abraham 
Lorie, for one thousand dollars, containing, 
among others, the following conditions: 
"That the said insured is, under this policy, 
freely permitted to reside in any civilized 
abode in the Western hemisphere lying north 
32d parallel of north latitude, in the United 
States, lying south of said 32d parallel (except 
from the first day of July to the first day of 
November,) * * * * without the consent 
of this company previously given in writing," 
The defense is, that the insured at the time 
of his death, which occurred, on the 24th of 
September, 1871, was residing south of the 
prohibited line. To this defense the reply is, 
that the defendant, through its agent, for a 
valuable consideration, agreed to give de- 
ceased its written consent to remain and re- 
side at Videlia, Louisiana; and again, that de- 
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fendant, after knowing that deceased resided 
within the prohibited lines, received a pre- 
mium, and thereby waived the conditions of 
the policy as to residence. 

The testimony in the case is, that the pre- 
miums were paid to one E. W. Pierce, the 
resident agent of defendant at Kansas City, 
Missouri, which was also the place of resi- 
dence of the insured; that between the tenth 
day of October and the nineteenth day of 
November, 1870, the insured, without notice 
to the company or its agent, left Kansas City 
to go by way of St, Louis to Videlia, Louis- 
iana; that a day or two after he left, the 
plaintiff, who is a brother of the deceased, 
and .who also resided in Kansas City, met 
Pierce on the street and told him that his 
brother had gone to Videlia; whereupon 
Pierce asked whether he was going to live 
there, and, being answered in the affirmative, 
said he ought to have a permit, intimating 
that he would charge nothing for it. Plain- 
tiff told Pierce that he would attend to it for 
his brother if it did not cost too much. There 
is a conffict of testimony as to the time de- 
ceased left Kansas City; the plaintiff, soon 
after the death of his brother, in the making 
of pi'oof of death furnished the company, 
states that it was on the 19th day of Novem- 
ber, 1870, and when he testifies on the trial, 
makes it between the 15th and 29th of October, 
while another witness, whose deposition Tvas 
taken, makes it between the 10th and loth of 
October, 1S70. The insured died at Videlia, 
Louisiana, on the 24th of September, 1871, 
of yellow fever, a'fter an illness of four or 
five days. There were two letters, dated re- 
spectively May 5th and 22d, 1871, written 
by Pierce to deceased, the first addressed to 
him at Natchez, Miss., and the second at Vi- 
delia, La. The first, dated May 5th, as fol- 
lows: "Enclosed please find renewal receipt 
for your life insurance policy. Your brother, 
Joseph Lorie, paid for it." The letter of 
May 22d is as follows: "Mr. J. Lorie handed 
me this day yom* letter dated May 16th. I 
mailed your receipt in a registered letter, May 
6th, to you, to Natchez, Miss., as Joseph Lorie 
directed me. In regard to tlie premium, I told 
you after the second payment it would be less. 
You need not have any fears about it not be- 
ing a good investment It is the best invest- 
ment you can make with the money it costs. 
After the second payment your dividend will 
decrease your payment annually. Wishing 
you health and prosperity, I remain yours 
very respectfully [both signed] E. W. Pierce," 
This is all the testimony directly bearing on 
the issues. 

Johnson & Botsford, for plaintiff. 
Lee & Adams, for defendant. 

[Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge.] 

KRBKBL, District Judge. The questions 
to be determined are, was there an agi-ee- 
ment, as set up in the reply, to waive the 
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condition of the policy as to residence, and if 
not, was the receiving of the premium on 
May 5th, 1871, a waiver of the condition of 
residence? The testimony as to an agree- 
ment for a valuable consideration to waive 
in writing the condition of the policy .as to 
residence is, that plaintiff met defendant's 
agent on the streets of Kansas City two or 
three days after the insured had left, and 
stated to him that his brother had gone to 
Videlia, Louisiana, to live, and when the 
agent spoke of the necessity of having a per- 
mit, he replied that he would see to it if it 
did not cost too much. Such incidental tsdk on 
the streets, when viewed with reference to 
the allegations in the reply, and specially the 
policy, providing as it does that previous writ- 
ten consent must be obtained of the company, 
and by a printed note on the face of the pol- 
icy, giving notice that no agent had a right 
to waive any of the conditions of the policy, 
cannot be construed into an agreement to 
waive the conditions of the policy as to resi- 
dence. 

As to the second point, was the receiving of 
the premium on the 5th of May, 1871, a waiver 
of the condition of the policy as to residence? 
In support of the affirmative view. May on In- 
surance (page 404, § 339) is relied on, and is 
as follows: "But the right to insist upon a 
compliance with such restrictions may be 
waived, and a receipt of the premium by the 
insurers after a known violation of the con- 
ditions against residence abroad, or of the 
terms of the permit granted, is a waiver of 
their right to claim a forfeiture by reason 
of such violation. And this is true whether 
the knowledge be actual or constructive, as 
whether the violation is Imown to the agent of 
the insurers who receives the premiums." It 
will be observed, in the first place, that a 
knowledge of the violation of the conditions 
of the policy must be brought home to the 
company, either direct or to the agent. The 
language that the knowledge may he actUiU 
or constructive, has reference to the knowl- 
edge of the agent being the knowledge of the 
insurers, and does not mean to convey the 
idea that constructive knowledge of the agent 
is sufficient to bind the insurers. If the view 
was to prevail that constructive Imowledge 
of the agent bound the insurers, then the 
date of the deceased leaving Kansas City be- 
comes important. 

An examination in the most favorable view 
to the plaintifC of the testimony in the case 
seems not to furnish constructive notice to 
the agent even. Assuming that the insured 
left Kansas City between the 10th and 19th 
days of October, by way of St, Louis, to go 
to Louisiana, and that, two or three days 
afterwards, plaintiff, meeting defendant's 
agent on the street, informed him that he 
had gone there to reside, in the absence of 
all testimony that he arrived within the pro- 
hibited lines before the 1st of November, 



would not give consti-uctive notice. The pos- 
sibility that he might have arrived certainly 
imparts no notice such as the plaintiff, who 
sets up and must maintain the waiver, is 
bound to show- It is true that the witness 
testifying to deceased leaving between the 
10th and 19th of October also states that he 
soon thereafter received a letter from him; 
but this fact is not brought home to the 
knowledge of the agent. With the knowledge 
which deceased had of the condition of his 
policy, and his failing to apply for a permit 
when leaving, it is not likely that he would 
enter within the prohibited limits foi- the 
sake of, at best, a few days earlier arrival. 
The letters of the agent. Pierce, of May 
5th and 22d, 1871, quoted in full and relied 
on by plaintiff, both as showing an agree- 
ment to waive and a waiver in the view of 
the court, bear rather against than for him. 
If a written waiver has been agreed on, or 
a waiver was intended, what would be more 
likely than a reference to either or both? 
But instead of that, after his brother had paid 
the premium for him, he props up his faith in 
life insurance as though he was apprehensive 
of an abandonment,— an idea in keeping with 
his feeling, previous to removal to obtain a 
permit. His failure to obtain a permit would 
be explained, however, if he did not intend 
to enter within the prohibited lines before 
the 1st of November, or left Kansas City late 
in October, or on the 19th of November, as 
first testified by plaintiff. The most careful 
examination of the testimony fails to satisfy 
the court that the agent had constructive no- 
tice even of the coming of insured within the 
prohibited limits prior to the 1st day of No- 
vember, 1870, much less knowledge of his 
so doing. That it is actual instead of con- 
structive knowledge the cases in mainte- 
nance of the text cited abundantly shows. Bev- 
in V. Connecticut Mut. Life Ins. Co., 23 
Conn. 244, is a case in which the company 
had received three premiums one year after 
fuH knowledge of the claimed violation. In 
Wing V. Havey, 27 Eng, Law &, Eq. 140, the 
violation was known to both agent and com- 
pany for fourteen years, and the premium re- 
ceived each year. The other cases are of 
similar import. In all of them the premimns 
were received after a known violation. In the 
case before the court the premium of the 5th 
May, 1871, was received before a violation, 
and while insured resided at Videlia, Louis- 
iana, as under the policy he had a right to 
do up to the 1st July, The statement of 
the plaintiff to Pierce (who is dead) in the ac- 
cidental conversation on the sti-eet, that in- 
sured intended to reside at Videlia, and that 
he would attend to getting a permit if it did 
not cost too much, must be understood as 
saying that if deceased continued to reside 
there it would be in conformity of the con- 
ditions of the policy, and under a permit, 
which, failing to obtain, the policy is avoided. 
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Case No, 8,510. 

LORILfLAUD et al. v, McDOWEIrL et al. 

[2 Ban. & A. 531; i 23 Int. Rev. Ree. 90; 11 

O. G. 640; 13 Phila. 461; 34 Leg. 

Int 78; 24 Pittsb. Leg. J. 119.] 

Circuit Court, E. D. Pennsylvania. Feb. 24, 
1877. 

Patents — Claims of Patest — Mode op Practi- 
sing ExTESsivB Use— ExPAN'DED Claim 
—Reissue. 

1. The words "as specified," in the claims of 
a patent, do not necessarily limit such claims to 
the particular mode of practising the invention 
described in the patent. 

2. Where a patentee has described one mode of 
practising his invention, as the law requires him 
to do, he must be understood as merely describing 
the best mode, and not as excluding a method 
different from it only in a single detail which pro- 
duces the same result, and is distinctly within its 
object 

3. Where an invention involves reflection and 
experiment to bring it to practical maturity, its 
evident utility, indicated by its prompt displace- 
ment of other devices and extensive use, strong- 
ly attest its patentable merit 

4. A reissue may be granted with an expanded 
claim, to secure to a patentee the benefit of the 
invention described but not claimed in the origi- 
nal, when caused by the inadvertence of the in- 
ventor. 

[Approved in Lorillard v. Carroll, 9 Fed. 510.] 

In equity. 

George Harding, for complainants. 
Leonard Meyers, for defendants. 

McOIBNNAN, Circuit Judge. This is a 4no- 
tion for an interlocutory injunction, to re- 
strain infringement of the patent set up in 
the complainants' bill. An original patent 
No. 158,604 was granted to Charles Seidler, 
on the 12th of January, 1875, -which was sur- 
rendered and reissued to him October 24tli, 
1876, No. 7,362. The invention is thus de- 
scribed: "I have discovered and successfully 
developed in practice a means of marking 
and distinguishing tobacco in plugs. I pre- 
pare labels, or distinguishing pieces of sepa- 
rate material, and impress them into the 
body of the plugs, one label info each plug, 
preferably putting the label under the out- 
side wrapper, and giving it a character by 
raised lettei*s or analogous devices, which 
is recognizable through the flexible covering. 
The material of which these labels are com- 
posed is preferably sheet iron tinned, cut into 
a circular form, and having points or prongs 
bent backward from their e'dges, and with 
raised or sunken letters or marks upon their 
upper face, to indicate the quality, origin, 
or trade-mark. Before the plug of tobacco 
is subjected to its final pressure, one of these 
labels is placed upon it in proper position, 
and, by powerful pressure, the prongs of the 
label are sunk into the tobacco, so that its 
face is about flush with the outer surface 
of the plug, and adheres firmly to it. An 
outer leaf of properly dampened tobacco is 

1 PEleported by Hubert A. Banning, Esq., and 
Henry A. Arden, Esq., and here reprinted by per- 
mission.] 
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then wrapped around the. plug, which is sub- 
jected to a powerful pressure, and the label 
is seen beneath this wrapper, and is rendered 
thereby difficult of removal." 

The invention is claimed under five heads, 
the first and third of which are: "(1) A 
plug of tobacco having a hard label pressed 
into one of its faces, as specified." "(3) A 
plug of tobacco having letters or other dec- 
orative and distinguishing marks produced 
on a hard metallic surface, and pressed, as 
specified." 

These claims the respondents are alleged to 
have . infringed, and construing ■ them, as I 
think they must be construed, to indicate 
the impressment of a hard or metallic label 
upon either the inner or outer face of a plug 
of tobacco, the fact of infringement is clearly 
made out, both by the afladavits read in 
support of the motion, and by an inspection 
of the tobacco manufactured and sold by the 
respondents. 

This construction of the patent has been 
very earnestly contested, upon the ground 
that the specification describes only the mode 
of applying the label to the plug underneath 
the outer covering, and that the words "as 
specified," limit the scope of the claims to 
that particular mode, but the patentee must 
be understood as merely describing what he 
regards as the best mode of practising his 
invention, as the law requires him to do, and 
not as excluding a method different from 
it only in a single detail, which produces the 
same result, and is distinctly within its ob- 
ject. He claims to have discovered a new 
method of identifying tobacco, which con- 
sists in the attachment of a hard label to 
each plug by pressing into it the points or 
prongs which project from the under surface 
of the label, and thus the fvmdamental ob- 
ject of his invention is fully effectuated. 
When this is done the outside wrapper is 
applied; but the label is thus placed under- 
neath the wrapper, not as auxiliary in any 
way to the specific office of the label, but 
i avowedly only to render it more difficult of 
removal. 

It is obvious, then, that to dispense ■with 
this additional safeguard, and to apply the 
label outside of the wrapper, does not difEer- 
entiate the devices, nor does it vary the 
method of attaching them to the plug in any 
essential degree. 

Of the objections to the validity of the 
patent, but little need be said at this stage 
of the case. The first of these is to the 
novelty of the invention, or rather that it 
is a double use of an old device. But it is 
not shown to have been used for any purpose 
analogous to that contemplated by the pat- 
entee, or even remotely suggestive of such 
use. It was the result of considerable 
thought, and of careful and repeated esperi- 
ments, and supplied a perfect means of dis- 
tinguishing the quality and origin of plug 
tobacco, which had not before been furnished 
to either the manufacturer or consumer. 



LOillLLARD (Case No. 8,511) 



[15 Fed. Cas. page 894] 



Nor dees the denial of its patentabi'iJy ssem 
to me to liave any firmer footliold. Simple 
as it is, it nevertheless involved reflection 
and experiment to bring it to practical ma- 
turity, and its evident utility, indicated by 
its prompt displacement of other identifying 
devices, and its very extensive use, even by 
the respondents, strongly attest its patent- 
able merit. 

The remaining objection, that the reissue 
is void, as not being for the same invention 
described in the original patent, is clearly 
untenable. The drawings in both are the 
same, and the specifications of both are sub- 
stantially the same. They both describe, as 
the invention, a hard or metallic label ap- 
plied to a plug of tobacco before it is sub- 
jected to its final pressure, "with characters 
impressed upon it indicating its quality, ori- 
gin, or trade-mark; while, in the original 
patent, the claim is limited to tobacco, to 
which the label is applied underneath the 
wrapper. To remedy this restriction, inad- 
vertently imposed, as the commissioner of 
patents has conclusively found, the reissue 
was properly granted with an expanded 
claim, to secure to the patentee the full bene- 
fit of the invention described, but not claimed 
in the original. 

The motion for a preliminary injunction 
must, therefore, be allowed. 

[For other cases involving this patent, see 
note to Lorillard v. Dohan, 9 Fed. 509.] 



Case No. 8,511. 

LORILLARD et al. v. RIDGWAY. 

SAME V. SELLERS. 

[4 Ban. & A. 564; i 16 O. G. 1231; Merw. Pat. 

Inv. 254; 14 Phila. 410; 36 Leg. Int. 

444; 25 Int. Rev. Rec. 377.] 

Circuit Court, B. D. Pennsylvania. Oct. 31, 
1879. 

Patents — Metallto Taos Impressed on Tobacco 
—Patentable Invention. 

The first and third claims of reissued patent 
No. 7,362, granted to Charles Seidler, October 
24th, 1876, for improvement in plug tobacco, 
held invalid for want of patentable invention. 
The case of Lorillard v. McDowell [Case No, 8,- 
510], upon the additional proof offered in this 
case, not followed. 

[Cited, but not followed, in Lorillard v. Carroll, 
9 Fed. 510.] 

[These were suits in equity by Peter Lor- 
illard and others against Eli Ridgway and 
against Sellers, alleging infringement of cer- 
tain patents.] 

George Harding and John R. Bennett, for 
complainants. 

C. A. Seward, S. S. Boyd, and A. J. Todd, 
for defendants. 

McKENNAN, Circuit Judge. When Seid- 
ler's patent (reissue No, 7,362, dated October 
24th, 1876) was before me, on a motion for a 

1 [Reported by Hubert A. Banning, Esq., and 
Henry A. Arden, Esq., and here reprinted by per- 
mission.] 



preliminary injunction, in the case of Loril- 
lard V. McDowell [supra], it was held that 
the patent was not void by reason of any es- 
sential difference between it and the reissue; 
that the invention described in it was not a 
double use of an old device, because it did 
not appear "to have been used for any pur- 
pose analogous to that contemplated by the 
patentee, or even remotely suggestive of such 
use," and that, under the proofs exhibited of 
the state of the art, there was sufficient in- 
ventiveness involved in its production to sus- 
tain its patentability. But the proofs pre- 
sented here very much circumscribe the field 
left unoccupied by devices of the class to 
which the alleged invention belongs. 

Impressions w^ere made upon tobacco, in 
the process of manufacture, by the applica- 
tion of metallic and other hard substances, 
^^nder heavy pressure, the imprint of which 
was left upon the tobacco after they were 
withdrawn. This was done for the purpose 
of distinguishing or identifying the tobacco. 
These impressing substances were left only 
temporarily in the tobacco, but it is apparent, 
that they might have remained permanentlj'' 
in it, if it had been so desired. The only ob- 
jection to this would be the superficial and 
insecure method of their attachment to the 
tobacco. Seidler, however, obviated this de- 
feet by providing projections or prongs on 
the under side of his tag, which, by sinking 
deeper into the tobacco, gave it a secure at- 
tachment. But he did not invent this device, 
and, if he did, it is difficult to see how the 
mere attachment of prongs to a flat disk, 
which had been used before, would involve 
a patentable exercise of inventiveness. 

Another feature of his alleged invention 
consists, as stated in the thh'd claim, in "hav- 
ing letters or other decorative and distin- 
guishing marks produced on a hard metallic 
surface, and pressed, as specifled." It is 
abundantly shown, by tne proofs, that letters 
and distinguishing marks had been produced 
upon the surface of tobacco, and that ma- 
chines had been patented to make such im- 
pressions, before the date of Seidler's pat- 
ent The objects of these marks were in 
both cases the same. The only difference is, 
that in the one case they Tvere impressed up- 
on the surface of the tobacco, and in the oth- 
er upon a metallic disk attached to the to- 
bacco. To put these marks upon a metal- 
lie tag, if greater permanehce was desired, 
instead of upon the tobacco to which it was 
attached, would obviously very readily sug- 
gest itself to the common mind, and the con- 
ception does not rise to the dignity of inven- 
tion. 

The only claims of tne patent which are in- 
volved in this suit are the first and third, 
and the proofs as to the state of the art, 
leave so little for them to rest upon, that 
they cannot be sustained, and the bill must, 
therefore, be dismissed with costs. 

[For other cases involving this patent, see 
note to Lorillard v. Carroll, 9 Fed. 509.] 
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LORILI/ARD V. SELLERS. See Case No. 8,- 
511. 
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Case M"©. 8,51S. 

In re LORING. 

[Holmes, 483.] i 

Circuit Courts D. Massachusetts. March, 1875. 

JBANKRDPTcr — Creditor's Petition to Have 
Claim Bspoxged— Reference to Register. 
The district court is authorized in hankruptcy 
to refer to lie register a netition of a creditor 
praying that the proof of claim of another cred- 
itor he expunged on account of matters occurring 
since the claim was proved. 

Petition for review of a decree of the dis- 
trict court of Massachusetts, in bankruptcy. 
Jordan, Marsh & Co., creditors of J. C. Lor- 
ing, a bankrupt, presented a petition to the 
district court, representing that Edward S. 
Jaffray & Co., of New York, after proving a 
large claim against the bankrupt's estate, 
Tjrought an action of eonti-act in New York 
iigainst him upon the debt, and on execution 
obtained in that suit caused him to be ar- 
rested and committed to jail, and subsequent- 
ly discharged him from the arrest. The pe- 
tition prayed that the proof of Jaffray & 
■Co.'s claim against the bankrupt's estate be 
■expunged, and that the assignees be enjoined 
from paying them a dividend already de- 
-elared, or any dividend. Upon this petition 
the district court directed an order to show 
•cause before the register, and granted an in- 
terlocutory injunction as prayed. At the 
time fixed for hearing by the register, JafEi-ay 
.& Co. objected to any proceeding under the 
petition before the .register, upon the ground 
that such a proceeding was not authorized 
by the thirty-fourth general order in bank- 
niptcy. The question thus raised was certi- 
fied by the register to the district court, and, 
■upon hearing, the petitioners' objections were 
overruled and the hearing before the register 
-ordered to proceed; whereupon Jaffray 
.& Co. brought this petition for review. 

T. F. Nutter and Isaac Dayton, for petition- 
ers. 

Stephen B. Ives, Jr., and Henry M. Rogers, 
for Jordan, Mai-sh & Co. 

SHEPLBY, Circuit Judge. This petition 

for the exercise of the revisory power of the 

■circuit court over an order and decree of the 

district court in bankruptcy presents this 

question: Has the district court sitting in 

"bankruptcy, authority, after a debt has been 

proved in the usual mode, to re-examine the 

claim and expunge or diminish it, or to refer 

:it to a register for re-examination with a 

view to its being expunged or diminished, 

for causes, such as payment or other causes, 

alleged to have arisen after the proof was 

made? It is denied by the petitioner that 

this power exists except under a proceeding 

lay bill in equity. The twenty-second section of 



the bankrupt act [of 1867 (14 Stat. 527)] au- 
thorizes the court to "reject all claims not 
duly proved, or where the proof shows the 
claim to be founded in fraud, illegality, or 
mistake." 

The thiity-fourth of the general orders in 
bankruptcy provides as follows: "When the 
assignee or any creditor shall desire the re- 
examination, of any claim filed against the 
bankrupt's estate, he may apply by petition 
to the register to whom the cause is referred 
for an order for such re-examination; and 
thereupon the register shall make an order 
fixing a time for hearing the petition, of 
which due notice shall be given by mail ad- 
dressed to the creditor. At the time appoint- 
ed, the register shall take the examination 
of the creditor, and of any witnesses that 
may be called by either party; and if it 
shall appear from such examination that the 
claim ought to be expunged or diminished, 
the register, if no objection be made, may 
order accordingly. If objection be made, 
the register shall require the parties then, 
or within a time to be fixed for that purpose, 
to form an issue to be certified into court 
for determination." This general order was 
promulgated by the supreme court of the 
United States under the authority conferred 
upon the court by the tenth section of the 
banki-upt act to frame general orders "for 
regulating the practice and procedure of the 
district courts in bankruptcy, and generally 
for carrying the provisions of this act into 
effect" Whether- the order -be considered as 
indicating the construction which the court 
put upon the twenty-second section of the 
act, or as intended to regulate the practice 
and procedure in cases not covered by the 
twenty-second section, the order clearly ap- 
plies to the practice and procedure of the 
court in a case like this, and is one clearly 
within the power of the court to frame, not 
being repugnant to any of the provisions of 
the act, and within the prurposes enumerated 
in the tenth section. Petition for review dis- 
missed. 



1 [Reported by Jabez S. Holmes, Esq., and 
Hiere reprinted by permission.] 
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LORING V. DOWNER. 

[1 McAll. 360.] 1 

Circuit Court, N. D. California. July Term, 
18d8. 

Equity— Pleadings in Common-Latv Form— Dis- 
tinction l^^ Federax* Courts— Eqdity and 
Law— Equitable Right. 

1. An equitable right cannot he enforced in a 
common-law form, and as a legal right, on the 
equity side of this court. 

2. The distinction between the enforcement 
of legal rights and the pursuit of equitable reme- 
dies in the circuit court. United States, is well de- 
fined by law, and must be maintained. 

[Cited in Hall v. Yahoola River Min. Co., 
Case No. 5.955.] 

3. The right sought in this" case is equitable; 
the removal of a cloud from title; and should 

1 [Reported by Cutler McAllister, Esq.] 
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therefore have been enforced on the equity side 
of this court. 

[Cited in Lamb v. Farrell, 21 Fed. 12.] 

[Appeal from the district court of the Unit- 
ed States for the district of California.] 

The case was originaly brought in the dis- 
trict court of the United States for the 
Northern district of the state of California, 
■when that court was in the exercise of the 
powers of a circuit court of the United 
States. On a demurrer filed in that court to 
the complaint, the objection to the jurisdic- 
tion of the court raised by the demurrer was 
overruled. Subsequently, under a recent act 
of congress organizing this tribunal, the case 
has been transferred to this court; who hav- 
ing ordered a re-argument, the case now 
comes before it on biU and demurrer. The 
following in totidem verbis is a copy of the- 
complaint filed in the district court of the 
United States for the Northern district of 
the state of California, with exception of the 
description of the property:— "Samuel O, Lor- 
ing V. George Downer. At Common Law. 
Samuel C. Loring, who is a citizen of the 
state of Massachusetts, complains of the de- 
fendant, who is a minor over fourteen years 
of age, and citizen- of the state of California 
residing in said district For that the plain- 
tiff is seized and possessed of (certain real 
estate described in the complaint), and that 
the defendant claims an estate or interest 
in said real estate adverse to the plaintiff 
which is invalid, but which is wrongfully 
used by the defendant to annoy and harass 
the plaintiff's enjoyment of said real proper^ 
ty and to obstruct and prevent the free use 
and disposition of the same. Wherefore, the 
plaintiff prays that the defendant may be 
summoned to answer, that a guardian may 
be appointed by the court, that the defend- 
ant may be required to disclaim, or produce 
such claim, estate, or interest; that the same 
may be duly determined by the judgment 
of this court according to the statutes of 
this state." 

Sloan, Brosnan & Groat, for plaintiff. 
Joseph B. Wells, for defendant. 

McAllister, circuit judge. The com- 
plaint professes in its caption to be a com- 
mon-law pleading. The defendant so treats 
it, and both parties so consider it. In the 
brief of plaintiff's counsel it is stated: '"This 
action is a proceeding at law, the right to 
be tried is a legal right, as much so as if 
the defendant had of his own independent 
motion commenced an action of ejectment 
against the adverse party, to recover the 
possession of the premises. After the de- 
fendant pleads (which pleading, on his part 
is in the nature of a declaration), the whole 
proceeding is but an inverted action of eject- 
ment. The court also considers it a com- 
mon-law proceeding. It partafces of none 
of the features which characterize a bill 
in chancery, and, ex concessis of the parties. 



is to be tried at common law by a jury, ac- 
cording to the principles of an ejectment 
suit. If this proceeding be purely a proceed- 
ing at common law, the question which 
arises in limine is, what is the nature of the 
remedy sought through its instrumentality V 
If it be an equitable one purely, then is its 
fate determined by the 56th rale of this 
court, which after prescribing that the prac- 
tice and forms in this court shall, so far as 
is not provided for by the rules of this court, 
or by the acts of congi-ess of the United 
States, conform to those prescribed by cer- 
tain acts of the legislature of this state 
therein referred to. closes with the proviso, 
that nothing in either of said acts shall be 
so construed as to authorize the enforcement 
of a merely equitable right by any action or 
proceeding on the common-law side of this 
court." 

This rule but reiterates a docti-ine arising 
out of the organization of this court, under 
the laws and constitution of the United 
States. In Robinson v. Campbell, 3 Wheat. 
[16 U. S.] 222, it is said: "The acts of con- 
gress have distinguished between remedies 
at common law, and in equity. * * * The 
court, therefore, think, that to effectuate the 
purposes of the legislature, the remedies in 
tlie com-ts of the United States are to be at 
common law or in equity, not according to 
the practice of the state courts, but accord- 
ing to the principles of common law and 
equity, as distinguished and defined in that 
country from which we derive our knowl- 
edge of those principles." That case enun- 
ciates the principle that If state laws have 
given a legal remedy founded on an equitii- 
ble title, the equity jurisdiction of the cir- 
cuit court is not affected thereby. In Boyle 
V. Zacharie, 6 Pet. [31 U. S.] 658. we find 
that the ehanceiy jurisdiction given by the 
constitution and laws of the United States, 
is the same in every state of the Union, and 
the rule of decision is the same in all. "And 
the settled doctrine of this court, is, that the 
remedies in equity are to be administered, 
not according to the state practice, but ac- 
cording to the practice of courts of equity 
in the parent counti-y, as conti-a-distinguisli- 
ed from that of courts of law." In U. S. v. 
Howland, 4 Wheat. [17 U. S.] 115, it is said: 
"And as the courts of the Union have a chan- 
cery jurisdiction in every state, and the ju- 
diciary act confers the same chancery pow- 
ers on all. and gives the same rule of de- 
cision, its jurisdiction in Massachusetts must 
be the same as in other states." The court, 
therefore, decided in that case, that the 
chancery jurisdiction was not affected by 
a law of that state which provided a pe- 
culiar process for a party. In Livingston v. 
Story, 9 Pet. [34 U. S.] 632, it was decided, 
that a federal court in Louisiana, ought to 
proceed in equity according to the same prin- 
ciples, rules, and usages as the other cir- 
cuit courts administered it; and it made no 
difference whether there were, or were not, 
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courts in the state administering equity law. 
In Bennett v. Butterwortb, 11 How. [52 U. 
S] 674, carried to the supreme court from 
the district court. U. S., for the district of 
Texas, Taney, G. J., says: "Whatever may 
he the laws of Texas, they do not govern the 
in-oceedings and practice in the courts of 
the United Sta-tes; and although the forms 
of proceedings and practice in the state 
courts have been adopted in the district 
coin-t, yet the adoption of the state practice 
must not be understood as confounding the 
principles of law and equity, nor as author- 
izing legal and equitable claims to be blend- 
ed together in one suit. The constitution of 
the United States, in creating and defining 
the judicial power of the general govern- 
ment, establishes this distinction between 
law and equity; and a party who claims a 
legal title, must proceed at law. and may 
undoubtedly proceed according to the forms 
and practice in such cases in the state courts. 
But if the claim is an equitable one, he must 
proceed according to the rules this court has 
prescribed, under the authority of the act 
of congi-ess, 23d August, 1842 [3 Stat. 516], 
regulating proceedings in equity." In Mc- 
Paul v. Kamsey, 20 How. [61 U. S.] 526, the 
court cite approvingly the immediately pre- 
ceding case, and say: "In those states where 
the courts of the Unitel States administer 
the common law. they cannot adopt these 
novel inventions which propose to amal- 
gamate law and equity, by enacting a hy- 
brid system of pleadings, unsuited to the ad- 
administration of either." 

The foregoing authorities enunciate the fol- 
lowing propositions: (1) That the constitu- 
tion and laws of the United States create a 
distinction between legal and equitable 
rigJits, and they must be administered on 
the common-law and equity sides of this 
court respectively. (2) That the distinction 
between the two must be preserved in every 
state, even where no court of chancery ex- 
ists. (3) That if a legal remedy is given by 
a state law for an equitable right, such fact 
does not affect the equity jurisdiction of the 
fedei-al courts. » 

The inference from the last proposition is, 
that if a legal remedy has been given by a 
state law for an equitable right, the equity 
jurisdiction of the federal courts, being un- 
affected by it, must be maintained. I know 
of no exception to the rule, unless it is^ to 
be found in some cases in which an equita- 
ble title has been declared by state stat- 
utes to be legal, and in which it has been 
decided that upon such titles actions of eject- 
ment may be sustained. Such exceptions are 
doubtless owing to the construction placed 
upon the 34th section of the judiciary act 
[1 Stat. 92], adoptuig the laws of the sev- 
eral states as rules of decision in the courts 
of the United States in common-law cases. 

We come now to the character and nature 
of the remedy sought to be enforced in this 
case. The right given by the legislature, on 
ISfed.c^s. — 57 
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which the present proceeding rests, is the 
right to any one in possession of real estate 
to institute an action to determine any ad- 
verse claim of another to said real estate. 
As to the policy or propriety of that legisla- 
tion, this coxirt has nothing to say. In the 
courts of this state, by the practice act, one 
form of action is prescribed in all cases, 
whether common law, in equity, or in the ad- 
miralty. The courts, however, have been 
forced, by the very reason of the thing, to 
create practically those differences which the 
nature of things create, and which legislative 
theory cannot annul. In McFaul v. Ramsey, 
20 How. [61 U. S.] 525, the court say: "But 
this attempt to abolish species, and establish 
a single genus, is found to be beyond the 
power of legislative omnipotence. They can- 
not compel the human mind not to distinguish 
between things that differ." There will be 
found, on examination of the decisions of our 
state courts, a practical illustration of the just- 
ness of the foregoing remarks of the supreme 
court of the United States. If a party goes 
into a state court, he has to enter it with one 
form of action, whatever be the nature of his 
right, or the character of the remedy he seeks. 
But he finds practically that the remedy he 
seeks is administered according to the rules 
of equity or common law, just in proportion 
as it is legal or equitable. This must neces- 
sarily be in the nature of things. In Minturu 
T. Hays, 2 Gal. 593, our supreme court says: 
"Although in this state there is no separate 
forum for the adjudication of chancery cases, 
yet in our courts having chancei-y jurisdic- 
tion, the rules and principles of equity prac- 
tice remain unaltered." In Guy v. Ham- 
mond (January term, 1858), they decide that 
in chancery cases parties are not entitied to 
juries. They have entertained jurisdiction 
over bills quia timet, bills for the cancella- 
tion of deeds, bills to remove clouds upon 
tities, to enjoin sales, and for many other 
purposes. In the case of Merced Min. Co. 
V. Fremont, 7 Cal. 320, the section of the 
practice act of this state upon which the pres- 
ent proceeding has taken place, came under 
consideration. In whatever form the proceed- 
ing was presented to the court, it is evident 
it was considered and decided by the prin- 
ciples of equity jurisprudence. Speaking of 
their power to issue an injunction, they ask, 
"Is not an injunction pendente lite a remedial 
favorite in equity?" When, then, the state 
courts possessing under the same forms of 
pleading a mingled jurisdiction of common 
law and equity, are constrained by the neces- 
sity of the case to distinguish between the 
principles of the two systems in thd adminis- 
tration of justice, how can this tribunal, 
bound by the constitution and laws "of the 
country, confound them? It is not a form- 
al, but a substantial difference which exists 
between a common-law proceeding and a pro- 
ceeding in equity in this court, and they are 
followed by different results. If this pro- 
. ceeding is taken cognizance of by this tri- 
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bunal, it could not, bound as it is to recognize 
the distinction lietween common iaw and 
equity, permit any equitable title of defend- 
ant to be given in evidence; whereas, in the 
state courts, who recognize no such distinc- 
tion, the equities of defendant might prevail 
over a legal title, as it might also, if the plain- 
tiff had invoked the equity powers of this 
court. 

i-Sut it is contended that the present pro- 
ceeding is nothing more than an "inverted 
ejectment," a common-law remedy asserting 
a common-law right. In Surgett v. Lapice, 
8 How. [49 U. S.] 65, the court, commenting 
upon another case, say in relation to it, "But 
that was not an action of title to quiet the 
plaintiff in possession of his land, but was a 
petitoiy action brought by the United States 
to recover laud which was in possession of 
the defendant, and to which the United States 
claimed a legal title. The suit was in the na- 
ture of an ejectment, and in no i-espect anal- 
ogous to a proceeding in equity to remove 
a cloud from the title of a party, who not 
only holds the legal title, but is also actually 
in possession of the land in dispute," &c. 
Now, the complaint in this case alleges the 
plaintiff to be seized and in possession of real 
estate, to which defendant claims an adverse 
title, which it charges to be adverse and 
wrongfully used by defendant to annoy and 
harass the plaintiff's enjoyment of said real 
estate, and to obstruct and prevent the free 
use and disposition of the same; and px-ays, 
among other things, that the defendant may 
be required to disclaim or produce his ad- 
verse claim, that the same may be determined. 
If this is not a proceeding in the nature of a 
bill quia timet to quiet possession, and re- 
move a cloud from title, it is difficult to 
classify it 

It is also urged, that the legislature of this 
state has converted the right prosecuted into a 
cause of legal action, and therefore this court 
is bound so to consider it. The legislature 
does not touch the title or alter its character. 
It simply authorizes the. party to litigate it. 
How is this to be done? By a resort to the ap- 
propriate tribunals. If his right be a legal 
one, by going into a common-law court; :f 
equitable, by invoking the powers of a court 
of equity, if he makes an appeal to the fed- 
eral court. We have seen, that this proceed- 
ing is substantially instituted for the vindi- 
cation of equitable rights; that it seeks to 
quiet possession— to remove a doud from' title; 
and asks such action from this court as will 
dispose of defendant's title, and prevent him 
from using it to hax-ass and annoy the com- 
plainant. That such proceeding is one which 
is for a court of equity, is manifest hj the 
decisions of the supreme court. In Clark v. 
Smith, 13 Pet. [38 U. S.] 195, that tribunal 
administered a statute of Kentucky, veiy 
similar to that under which complainant is 
proceeding, in the exercise of its equitable 
jurisdiction. This they could not have done, 
had they supposed the proceeding a common- 



law one, brought to enforce a mere legal 
title. In Wicklifife v. Owings, 17 How. m 
U. S.] 47, a similar action took place; and 
the court rested the right of the plaintiff to 
recover, upon the general principles of equity, 
as well as on the statute of Kentucky. 

The last ground taken against the demurrer, 
and to prove this proceeding as perfectly 
proper in a court of common law, is that there 
existed at common law writs issued to pre- 
vent possible mischief, and known as "Brevia 
partieipantia," which are enumerated by 
Lord Coke; and it is contended, that this 
fact shows that the administration of pre- 
cautionary justice was never limited to courts 
of equity. There is no doubt that before tlie 
limits between law and equity, and, indeed, 
before the modern system of equity had ex- 
isted, such writs did issue. Stoiy, in his 
treatise, alludes to the fact. One of these 
writs was that of "Ne injuste vexes;" to 
which, it is suggested, the procedure in this 
case may be assimilated. No instance is given 
of their present vitality; and it is matter of 
serious doubt, whether the old common-law 
writs of mesne, warrantia eharta, monsti-a- 
veiTint, curia claudelia, and ne injuste vexes, 
or any other of the six writs enumerated by 
Judge Story, existed as part of the common 
law, when adopted by this state in 1850. It 
is clear, the authorities heretofore cited, did 
not recognize tliem as part of that law, pre- 
vious to that period. Willard, in his ti-eatise 
on Equity (page 328), enumerates these relics 
of the olden time, and says, "These remedies 
have been so long antiquated, that but few 
ti-aees of their former existence remain. In 
modem times, courts of equity have admin- 
istered relief in the foregoing and many other 
instances, and arrested the commission of an- 
ticipated injuries, by the bill quia timet." 
25 Wend, 132; 5 Paige, 493. Whenever th{^ 
equitable powers of this court shall be in- 
voked in a case like the present, an inquiiy 
into its merits will be appropriate. 

The demurrer in this case must be sustained, 
and an order to that effect entered upon the 
minutes of the court. 
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Effect of State Latv— Cosstkuction by State 
Court — Pkiob Suit Pending in State Coukt 
—Role in Federal Courts— Proceedings Dif- 
ferent. 

1. The laws of the several states, except whore 
the constitution, treaties, or statutes of the Unit- 
ed States otherwise require or provide, are to be 
regarded as the rules of decision in trials at com- 
mon law in the courts of the United States, in 
cases where they apply. 

2. In cases depending upon the statute of a 
state, especially in those respecting the titles to 
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land, the federal courts will adopt the construc- 
tion of the state courts, when that construction 
Is settled or can he ascertained. 

3. The same rule prevails in suits in equity as 
at law, 

4. The natural import of the words in the ju- 
diciary act includes the laws 'in relation to evi- 
■dence as well as the laws in relation to property. 

[Cited in Merrill v. Portland, Case No. 9,470.] 

5. The construction given to a state statute of 
the description mentioned, by the state court, is 
regarded as a part of the statute, and is as obliga- 
tory on the courts of the United States as the 
test; and if the state court adopts new views as 
to the construction of such a statute, the fed- 
eral courts will follow the latest settled adjudica- 
tion. 

[Cited in Bowditch v. Boston, Case No. 1,719.] 

6. The decisions of the state courts, however, 
cannot be allowed to retroact upon the judgments 
■of the federal courts. The supreme court will not 
reverse its own judgment in a case depending up- 
on the local law, if correctly given at the time in 
accordance with, the settled construction given 
to tiie law by the state court, even should it ap- 
pear that the state court subsequently changed 
its views, and adopted a different construction. 
The same is true of the decisions of the circuit 
^;ourts. 

7. In the absence of any construction of a state 
statute by the state court, the federal courts de- 
rive their rules from tlie common law. Therefore, 
in an equity suit in this court, in which a motion 
for continuance was filed, upon the ground that 
a. prior suit was pending in the supreme court 
■of the state, depending upon the local law, be- 
tween the same p&rties. and involving the same 
subject-matter, and until such cause might there 
be heard and determined, held, there was no oc- 
casion for continuance, because this court^ in such 
•case, must follow the construction given to the 
provision of the local law by the state court, if it 
can be ascertained: but if it cannot, then the du- 
ly of determining the true construction of the pro- 
TJsion in question devolves first on this court, and 
finally on the supreme court. 

8. Comments upon Board of Foreign Missions 
•of the Presbyterian Church v. McMaster [Case 
No. 1,586]. 

9. The circuit court has no discretionary pow- 
-er to stay a suit in equity brought therein, or 
to refuse jurisdiction, on the ground that a prior 
suit involving the same subject-matter, and be- 
tween the same parties, is pending in tiie state 
court of the district where the circuit court is 
held. 

10. There are cases in which it has been held 
that the pendency of another suit between tiie 
same parties, for the same matter, in another ju- 
risdiction, may he pleaded in bar or in abatement 
to a second suit. 

[See Es parte Balch, Case No. 790; United 
States V. Dewey, Id. 14,956.] 

11. The rule in this circuit has always been, 
that the pendency of another action for tiie same 
cause in a state court is not a good plea in abate- 
menL 

[Cited in The Custer, 10 Wall. (77 U. S.) 21S; 
The Prince Albert, Case No. 11,426; McKay 
V. Garcia, Id. 8,844; Stanton v. Bmbrey, 93 
U. S. 554. Criticised in Brooks v. Mills- Co., 
Case No. 1,935. Cited in U. S. v. Dewey, 
Id. 14,936; Brooks v. Vermont Cent. R. Co., 
Id. 1,964; Hughes v. Blsher. 5 Fed. 264; 
Latham v. Chafee, 7 Fed. 523; The Tubal 
Cain, 9 Fed. 837; Radford v. Folsom, 14 
Fed. 99.] 

[Cited in Vail v. Central B. Co. {N. J. Oh.) 
4 Ati. 664. Cited in brief in Wilson v. St. 
Louis & S. F. Ry. Co., 108 Mo. 588, 18. S. 
W. 289.] 



12. A priori a motion for a continuance, upon 
the ground of the pendency of another suit in 
the state court, cannot be granted here, when it 
appears to the court tiiat the nature of the pro- 
ceedings are differtnt, the parties not the same, 
and there are questions presented for decision 
not involved in the suit in the state court. 

13. Where, from an inspection of the pleadings 
which had been regularly filed under the rules, in 
an equity suit, the court can see that different 
questions are raised from those presented in a 
suit in the state court, and pending at the same 
time, a motion to refer the case to a master, with 
directions to inquire whether the subject-matter 
and parties were not the same in the two actions, 
must be denied. 

Bill in equity. The case at this time came 
before the court upon a motion of the re- 
spondents, that the ease might be continued 
until a prior suit in equity, pending in the 
supreme judicial court- of the state, should 
be heard and determined- Should -IJiat mo- 
tion be denied, then the respondents moved 
that the court should order the cause to be 
referred to a master, with directions to re- 
port whether the cases were upon the same 
matter and between the same parties. As 
a foundation of the motion for continuance, 
it was alleged that the. bill of complaint in 
the state court was first filed; that the par- 
ties to the respective suits were the same, 
and that in substance and effect the subject- 
matter was also the same. The motion set 
forth that the subject-matter of both suits 
was the construction of the will and devise 
described in the bills of complaint, and that 
the- same questions of law and fact were 
presented in the state court as were in- 
volved in the pleadings and proofs in this 
record. The suggestion was that the ques- 
tions presented depended upon the local 
law; and the argument in support of the 
motion was in brief, that inasmuch as the 
federal courts, in construing a state statute 
constituting a rule of property, uniformly 
adopt as a part of the statute the settled 
construction given to it by the state court, 
it became the duty of the court here, in the 
exercise of its discretion, to decline to hear 
the parties in this cause, until the questions 
presented in the record arising under the 
local law had been fully settled by the state 
court. The will refeiTed to in the motion 
and described in the bill of complaint was 
that of Abigail Loring, widow of Elijah N, 
Loring, formerly of the city of Boston, in 
this disti-ict.- The record showed that she 
made her will on the 19th of October, 
1858, and a codicil on the 14th of July of 
the following year. In view of the case 
as at this time presented, it is only nec- 
essary to notice the following provisions 
of the will: "All the rest, residue, and re- 
mainder of all my estate and property, 
real and personal, I give, devise, and be- 
queath unto Levi H. Marsh and Samuel 
E. Guild, both of said Boston, to have and 
to hold the same, to them and the survivor 
of them and their and his heirs and assigns 
forever, to their own use, but in tinist to, 
under, and for the following purposes. 
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trusts, and limitations, namely, to hold, 
manage, invest, and reinvest the same ac- 
cording to tlieir best discretion, and to pay- 
over" to each of her three children, Abby M. 
Loring, Cornelia W. Thompson, and Josiah 
Q. Loring, one third Of the net income there- 
from during their several lives. There was 
also a provision that, "upon the decease of 
my said children severally, the shares of 
said income which they would continue to 
take if living shall be retained and invested 
by the trustees until the decease of my last 
surviving child, and shall then, with the 
principal or trust fund, be disposed of for 
the benefit of the poor in the manner here- 
inafter provided." The remaining provision 
material to be noticed was that "when, up- 
on the decease of all my children, the trust 
fund is to be disposed of as aforesaid, the 
said Marsh and Guild, or their successors 
as trustees, shall select and appoint three or 
more gentlemen, who shall be informed of 
the facts by the trustees, and shall deter- 
mine how by the payment to permanently 
established and incorporated charitable in- 
stitutions, my wish to benefit the poor will 
be best carried into effect." The first- 
named trustee was also appointed executor, 
and the request of the testatrix as expressed 
in the wiU was, that he should be exempted 
from giving sureties on his official bond. 
The testatrix died on the 8th of November, 
1862, seised and possessed of a large amount 
of real and personal estate. The pleadings 
showed that the daughter, Cornelia W. 
Thompson, died on the 10th of June, 1859, 
without issue, and that her son Josiah Q. 
Loring died on the 6th of April, 1862, leav- 
ing three children, who were the complain- 
ants mentioned in the bill of complaint. 
The case also showed that Abby M. Loring, 
the other daughter mentioned in the wiU, 
died on the 2d of June, 1863, unmarried, and 
that Peter Kenton was duly appointed ad- 
ministrator of her estate. Further, the 
complainants alleged that Samuel E. Guild, 
one of the trustees, died on the 16th of July, 
1862, and the fact was not controverted. 
Abby R. Loring, Marion W. Loring, and Eli- 
jah James Loring, infants, who brought this 
suit by Christian W. Loring, their mother 
and prochein ami, were the parties com- 
plainant They were children of Josiah Q. 
LorijQg, deceased, and both they and their 
mother were alleged to be citizens of the 
state of New York. The respondents were 
Levi H. Marsh, the surviving trustee, and 
Peter Renton, administi-ator of the estate of 
Abby M. Loring, both of Boston, in this dis- 
trict, and citizens of the commonwealth of 
Massachusetts, together with certain corpo- 
rations and associations subsequently made 
parties respondent under an amendment al- 
lowed by the court The suit in the state 
court was a bill of interpleader, brought by 
the said Levi H. Marsh as executor and 
trustee under the will of the said Abigail 
Loring. The bill of complaint as exhibited 



in this record alleged that Peter Renton, ad- 
ministrator as aforesaid, was also the duly 
appointed guardian of the said minors, and 
contained the proper allegations to make the 
said Peter Renton and the said minors and 
the sevei-al corporations and associations be- 
fore mentioned parties respondent The 
transcript of the record from the state court 
also showed that Peter Renton appeared in 
the suit and filed his answer, in which he 
alleged that the complainants in this suit, 
Abby G. Loring, Marion W. Loring, and 
Elijah James Loring, were residents and 
citizens of the state of New York, and that 
they had no place of residence in this com- 
monwealth. Service was not made upon 
them; but it appeared that the state court, 
on the 24th of October, 1864, passed an or- 
der that they should appear and answer the 
bill of complaint within one month from the 
date of the order, and that the complain- 
ants serve them with notice thereof by the 
usual publication as therein directed. Among 
other things, the complainants in the case 
alleged that all the valid and legal trusts 
created and declared by said will had ceased 
and determined, and that they and Abby 
M. Loring, whose administrator Peter Ren- 
ton then was, were the sole heirs at law of 
Abigail Loring; that the property in the 
hands of Levi H. Marsh, as trustee under 
the will, rightfully belonged to them and to 
said Renton, as administrator as aforesaid, 
and that it was the duty of said Marsh to 
convey, transfer, and deliver the same in 
pursuance of that rightful claim. The pray- 
er of the bill of complaint was that Marsh 
might be decreed to account with the com- 
plainants and pay over to them their shares 
of the property and money so held by him 
in trust, and as such trustee under the will. 
In the suit pending in the state court, the 
complainant alleged that he accepted the 
trust, and was duly appointed executor; 
that he paid the bequests mentioned in the 
will which precede the clause disposing of 
all the rest, residue, and remainder of all 
her estate and property; that the other trus- 
tee and the parties entitled to the life es- 
tate, having deceased, he proceeded to exe- 
cute the trust in accordance with the other 
provisions of the will, to which reference 
has already been made; that he according- 
ly selected and appointed three persons as 
therein directed, to determine the payments 
to be made; that they accepted the appoint- 
ment, were duly informed of the facts by 
the complainant, and advised, made, and de- 
clared in writing to the trustee the distribu- 
tion of the tinist fund as therein set forth 
and described. It should be remarked that 
the distiibutees of the funds as therein de- 
clared, were the several corporations and 
associations made respondents in the re- 
spective bills of complaint. The before- 
named complainant also alleged that Peter 
Renton as administrator and guardian, and 
the minor children, bad demanded of him 
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tlie ti-ansfer, conveyance, and payment to 
them of the moneys and estates in his hands 
as trustee under the said will, claiming to 
be entitled to the full possession and enjoy- 
ment of the same, and alleging that the 
said devise for the benefit of the poor -was 
null and void. Following these averments 
was the formal allegation that he was ready 
to convey, transfer, and pay over said ti-ust 
estate to whomsoever was entitled thereto, 
but that he was advised that he could not 
safely convey or pay over the same to any 
of the said parties. Wherefore he prayed 
that the respondents might be decreed to 
interplead together, and that it might be as- 
certained in such manner as the court 
should direct, to which of them the said 
trust estate ought to be conveyed and as- 
signed. 

B. E. Curtis, O. Gushing, and Hutchings & 
"Wheeler, for complainants. 

Sidney Barilett, F. C. Loring, and C. "W. 
Loring, for respondents. 

OLIFFOED, Circuit Justice. Assuming all 
to be true that is alleged in the motion, 
still the argument in support of it is based 
upon the assumption, that the questions aris- 
ing under the local law are undertermined; 
and of course it concedes that, if the fact be 
othei-wise, that If no such questions are in- 
volved, or-, if involved, that they have al- 
ready been determined, the court here may 
properly proceed to hear and determine the 
cause. The theory of the motion is that the 
construction of the will and devise referred 
to in the motion depend upon the local law, 
and that the cause should be continued until 
the state court shall determine what is the 
true intent and meaning of the local law 
upon that subject, and not that there is any 
conflict of jm'isdiction, arising out of the 
fact that the bill of interpleader was filed in 
the state com:t two days before the bill of 
complaint was filed in this court. Careful 
attention to the precise theory of the writ- 
ten motion will very much facilitate the 
proper application of decided cases to the 
question presented for decision. 

"When a testator omits to provide in his 
will for any of his children, or for the issue 
of a deceased child," the Massachusetts 
statute of wills provides that "they shall 
take the same shares of his estate, both real 
and personal, that they would have been en- 
titled to if he had died intestate, unless they 
shall have been provided for by the testator 
In his lifetime, or unless it appears that such 
omission was intentional, and not occasion- 
ed by accident or mistake. Gen. St § 25, 
p. 478; Eev. St c. 62, § 21. The theory of the 
complainants here is that the devise for the 
benefit of the poor, under the circumstances 
disclosed in the pleadings, cannot be exe- 
cuted, and that in fact it is null and void. 
They also insist that under the provision re- 
ferred to in the Massachusetts statute of 
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wills, they take the same share of the estate, 
both real and personal, that they would 
have been entitled to, if the testatrix had 
died intestate. The respondents deny both 
propositions, and insist that the devise in 
question has been duly executed and that 
It is neither void nor voidable; and they also 
deny that the statute of wills gives the com- 
plainants any portion of the px'operty, real 
or personal, of the deceased. Where a child 
has no share given him or her in the will, 
the supreme court of the state hold that he 
shall have a share, unless it is manifest 
from the other parts of the will or other 
evidence that the omission was intentional, 
and not occasioned by accident or mistake. 
Wilson V. Fosket, 6 Mete. [Mass.] 400. The 
supreme court of the state have also held 
that the provision in the statute of wills al- 
ready recited applies to a child or children 
born after the making of the will, and be- 
fore the death of the- father, and gives him 
or them the same rights as those have who 
were born before the will was made. Able 
counsel maintained the contrary, but the 
court was of the opinion that, in adopting 
that provision, it was not the intention of 
the legislature to alter the law in that re- 
spect, but only to give effect to the old stat- 
ute, and give the authority of positive law 
to the construction which had previously 
been put upon it by the courts of the state. 
The proposition attempted to be maintained 
in the argument was, that by the term 
"omits to provide in his will," was meant a 
child then living, but the court held other- 
wise, and the chief justice, who delivered 
the opinion, remarked that a man's will is 
ambulatory until his decease, as it may be 
revoked, republished, altered, or modified by 
any codicil or number of codicils, quite up to 
the time of his death. The conclusion of the 
court was, that the time to which the ques- 
tion of omission applies is the time of the 
testator's decease, and the construction upon 
that subject may be regarded as settled be- 
yond dispute. Bancroft v. Ives, 3 Gray, 
367. Children, therefore, bom after the will 
of their father was made, if before his death, 
unless provided for in some subsequent cod- 
icil, are as much entitled to the benefit of 
that provision as those who were born before 
the will was made. Granting that to be so, 
still the respondents insist that the con- 
struction given does not authorize the con- 
clusion that the complainants, who are 
grandchildren of the testatrix, must come 
within the same rule, although the case 
shows that they were severally born, and 
that their father deceased in the lifetime of 
the testatrix. Looking at the whole case, it 
is clear that there are questions presented 
in this record which are not Involved in the 
record in the state court, and which cannot 
be decided there under the pleadings exhib- 
ited in this case. On the other hand, It is 
equally clear that there is a question com- 
mon to both cases, and that that question is 
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one Tvliieh has not been directly decided by 
the state couit, and tbat it depends upon the 
constnietion of the local law. Talcing the 
case as stated, the question is, what is the 
proper course to be pursued? The counsel 
of the respondents insist that the cause 
should be continued; but the counsel of the 
complainants resist that proposition, and 
contend that, if granted, it is a denial of 
justice. The circuit courts have, imder the 
judiciary act, original cognizance, with the 
courts of the several states, of all suits of a 
civil nature, at common law, or in equity, 
where the matter in dispute exceeds the simi 
or value of $300, and the suit is between the 
citizens of the state where the suit is 
brought and citizens of another state. 1 
Stat. 78. The record shows that the com- 
plainants are citizens of the state of Xew 
York, and that the respondents are citizens of 
this commonwealth. Evidently, therefore, 
the case is one within the jurisdiction of the 
court, unless some new condition be inter- 
polated into the provision in the act of con- 
gress, by which jurisuiction is conferred. 
The continuance, if granted, must be to the 
next term, and from term to term indefinite- 
ly, until the expected adjudication is made. 
The principal respondent in this suit is tne 
complainant in the suit in the state court. 
The service there has not been completed, 
and it may never be made, or the complain- 
ant may dismiss his bill of complaint or fail 
to prosecute it with effect. Pending contro- 
versies, whether at law or in equity, are 
subject to many contingencies by which 
they may be retarded or prevented from be- 
ing prosecuted to judgment, and yet the 
argument is that the cause must be contin- 
ued indefinitely, until the question depend- 
ing upon the local law is determined by the 
state court. The industiy of counsel, how- 
ever, has not furnished the court with any 
decided case which supports any such propo- 
sition, and the researches of the court in 
that behalf have not been attended with 
any better success. Undoubtedly the rule 
is that the laws of the several states, ex- 
cept where the constitution, treaties, or stat- 
utes of the United States otherwise require 
or provide, are to be regarded as rules of de- 
cision in trials at common law in the courts 
of the United States in cases where they ap- 
ply. 1 Stat. 92. Consequently it was very 
early held, and has been so determined on 
many occasions, that in eases depending 
upon the statute of a state, especially in 
those respecting the titles to land, the feder- 
al courts will adopt the construction of the 
state courts, where that consti'uction is set- 
tled or can be ascei'tained. Polk v. Wend- 
all, 9 Cranch [13 U. S.] 87. The same i-ule 
prevails in suits in equity as at law, and in 
both it is the settled practice of the supreme 
court in eases depending on the laws of a 
particular state, to adopt the construction 
which the courts of the state have given to 
those laws. Elmendorf v. Taylor, 10 Wheat. 



[23 U. S.] 157. Justice to the citizens of the 
several states required this to be done, and 
the natural import of the words in the act of 
congress includes the laws in relation to 
evidence as well as the laws in relation to 
property. Vance v. Campbell, 1 Black. [06 U. 
S.] 430; Wright v. Bales, 2 Black. [67 V. S.l 
53.5. The construction givfa to a state stat- 
ute of the description mentioned, by the 
state court, is regarded as a part of the 
statute, and is as obligatory on the courts of 
the United States as the text; and if the 
state court adopts new views as to the con- 
struction of such a statute, the federal courts 
will follow the latest settled adjudication. 
Lelfingwell v. Warren, Id. 599; U. S. v. Mor- 
rison, 4 Pet. [29 U. S.] 124; Green v. Neal, 
6 Pet, [31 U. s.] 291. Decisions of the state 
courts, however, cannot be allowed to retro- 
act upon the judgments of the federal courts, 
and consequently the supreme court will not 
reverse its own judgment, even in a case de- 
pending upon the local law, if con-ectly ren- 
dered at the time, in accordance with the set- 
tled construction given to the law by the 
state court, although it may appear that the 
state court subsequently changed its views, 
and has adopted a different construction. 
The established rule also is that the judg- 
ment o'f the circuit court will not be re- 
versed under like circumstances. Morgan v. 
Curtenias, 20 How. [61 U. S.] 3. Guides for 
the construction of the laws of congress are 
furnished in the rules of the common law, 
and the same rules apply in the constnietion 
of a state statute, except in cases where the 
courts of the state have already furnished 
the construction. Rice v. Kailroad Co., 1 
Black. [66 U. S.] 374. The supreme court 
held, in Charles River Bridge v. Warren 
Bridge, 11 Pet [36 U. S.] 545, that the rules 
of the federal courts for the construction of 
statutes were borrowed from the common 
law, and that rule is .undoubtedly correct in 
all cases except where the courts of the state 
have previously determined the constnietion 
of a local law. See, also, 1 Story, Comm. 
(3d Ed.) § 158. 

Applying those rules to the present ease, 
there is no occasion for a continuance of the 
cause, because this court must follow the 
construction given to the provision by the 
state court, if it can be ascertained, and if 
not, then the duty of determining in this 
case what is the true construction is devolved 
in the first place upon this court, and final- 
ly upon the supreme court. Such has been 
tiie uniform practice of the court, and it is 
not perceived that there is any necessity for 
any change. Attempts have been made to 
maintain the proposition that, where there 
is a concurrent jurisdiction in the state court 
and in the circuit court, the latter has a 
discretionary power either to stay the suit 
or to refuse jurisdiction, but such attempts 
in this circuit have never been attended with 
any success. An example of such an at- 
tempt is to be found in the case of Wadleigh 
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V. Veazie [Case No. 17.031], whicli was a 
Tvrit of entry for the recovery of certain 
land situated in the state of Maine. The 
defendant pleaded in abatement the pend- 
ency of a prior suit in the state court be- 
tween the same parties for the same tract 
of land. Judge Story held that a plea in 
abatement to a suit in the circuit court for 
the recovery of land, that another action in 
which the present defendant was plaintiff 
and the present plaintiff was defendant, was 
pending in the state court, was not a good 
plea, and, in disposing of the cause, he ad- 
verted to the suggestion made in the argu- 
ment that it was competent for the court to 
order a stay of the suit, or to refuse juris- 
diction. He remarked that he knew of no 
such authority; and if ^one such existed in 
that case where the only difference between 
the two suits consisted in the fact that the 
parties in the circuit court were reversed, it 
may well be assumed that none such can 
arise in any case within the jurisdiction of 
the court. "If the parties are rightfully be- 
fore the court," said that learned judge, "in 
a case within its jurisdiction, however un- 
pleasant it may be to entertain a suit here 
in regard -to which there may possibly be a 
diversity both of verdict and judgment from 
those given in the state coui-t, I know not 
how that is to be avoided." Attention has 
very properly been called, since the argu- 
ment, to the case of Board of Foreign Mis- 
sions of the Presbyterian Church v. McMas- 
ter [Case No. 1,586], as asserting a contrary 
docti'ine. The bill of complaint in that case 
was filed in the circuit court of the United 
States by the complainants against Samuel 
S. McMaster, the administrator de bonis non 
with the will annexed. The facts are not 
very clearly stated, but the purpose of the 
suit was to enforce the payment of a be- 
quest contained in the will. The defend- 
ant, it seems, had paid the debts of the de- 
ceased, and the other legacies mentioned in 
the will, and had on hand a certain sum 
to be applied to the bequest in question, it 
the same was valid. The answer alleged 
that the said amount was claimed by other 
persons, on the ground that the bequest was 
void, and that the respondent had filed a 
bill of interpleader in the county court, 
against all the parties, and that the same 
was still pending. 

Under that state of the case the district 
judge, sitting in the circuit court, held that 
the rule of comity in such a case required 
that paramount authority should be yielded 
to the court before which the proceedings 
were first instituted; but he afterwards pro- 
ceeded to examine the merits of the case, 
and having come to the conclusion that the 
bequest was void, entered a final decree, dis- 
missing the bill of complaint with costs. 
"Courtesy requires," says the learned judge, 
"that paramount authority should be yielded 
to the court before which the proceedings 
were first instituted." 



Doubts are entertained as to what is meant 
by the district judge in that part of the 
opinion; but if it must be understood as af- 
firming that there is any discretionary au- 
thority vested in the circuit court to stay 
the suit under such circumstances or to re- 
fuse jurisdiction, it will be sufficient to say 
that it is not possible for this court to yield 
its assent to the proposition, and none of the 
authorities cited support it Cases may un- 
questionably be found where it is held that 
the mere pendency of another suit for the 
same matter between the same parties in 
another jurisdiction, may be pleaded in 
abatement or in bar to a second suit. The 
decision in Hart v. Granger, 1 Conn. 154, 
was of that class, but the case has recently 
been distinctly overruled by the court in 
which it was made. Hatch v. Spofford, 22 
Conn. 495. The English cases go no further 
than to hold that the plea of another suit 
depending will be good, if the first suit was 
instituted in the same jurisdiction. Such a 
plea is not a good one in the courts of that 
country, if the first svdt is pending in an- 
other country, nor in the colonies of the 
parent country. Maule v. Murray, 7 Term 
R. 470; Imlay v. Ellefsen, 2 East. 453; Dil- 
lon V. Alvares, 4 Ves. 357; Foster v. Vassal, 
3 Atk. 587; Baj'ley v. Edwards, 3 Swanst. 
703; Howell v. Waldron, 2 Ch. Gas. 85; 2 
Daniell, Gh. Prac. 721; Story, Eq, PI. § 741. 
The weight of American authority also is 
decidedly to the same effect. The undeviat- 
ing rule in this circuit has been that the 
pendency of another action for the same 
cause in a state court is not a good plea in 
abatement. White v. Whitman [Case No. 
17,561]; Lyman v. Brown [Id. 8,627]; Wad- 
leigh v. Veazie [supra]. The same rule is 
established in most of the states. Bowne v. 
Joy, 9 Johns. 221; Walsh v. Durkin, 12 Johns. 
99; McJilton v. Love, 13 Hi. 486; Mitchell 
V. Bunch, 2 Paige, 606. Much consideration 
was given to the whole subject in the case 
of Salmon v. Wootton, 9 Dana, 422, to 
which reference is specially made, for a clear 
and full exposition of the reasons on which 
the rule is founded. Expressions are to be 
found in some of the eases decided in the 
supreme court, which untU carefully exam- 
ined may seem to favor the opposite rule. 
Take, for example, the case of Smith v. Me- 
Iver, 9 Wheat [22 U. S.] 532, where the 
opinion was delivered by the chief justice. 
He says that in all cases of concurrent ju- 
risdiction, the court which first has the pos- 
session of the subject-matter must decide 
it; but that remark was made in a case 
where all the questions had been decided in 
a court of laWj and the proposition was to 
have them reviewed on the chancery side 
of the court 

Another rule is, where there are several 
authorities equally competei't to bind the 
goods of a party when executed by the 
proper officer, that they in general shall be 
considered as effectually bound by the au- 
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tliority which first actually attaches upon 
them and takes them into custody- Numer- 
ous eases have arisen where that principle 
is involved; and in enforcing it there will 
be found expressions which, if separated 
from the facts to which they were applied, 
would seem to conflict with the present rule. 
Hagan v. Lucas, 10 Pet. [35 U. S.] 400, is 
of this class; and so also are Wallace v. Mc- 
Gonnell, 13 Pet. [38 U. S.] 151, and Taylor 
v. Carryl, 20 How. [61 U. S.] 583. The strong- 
est case of the description mentioned is that 
of Shelby v. Bacon, 10 How. [51 U. S.] 68, 
in which the opinion was given by Mr. Jus- 
tice McLean, But the remarks of the learn- 
ed judge were not necessary to the decision 
of the case, and clearly cannot be regarded 
as a judicial determination. The ease of 
Suydam v. Broadnax, 14 Pet. [39 U. S.] 67, 
also contains an expression which may or 
may not be construed in the same way. 
None of these cases, however, decide the 
question under consideration, and I am of 
the opinion that the pendency of a suit in 
the state court cannot be pleaded in bar or 
abatement to a suit between the same par- 
ties in this court. Suppose it were other- 
wise, however, still the rule would not apply 
in this cause, because the nature of the pro- 
ceedings is different, the parties are not the 
same, and there are questions presented 
for decision here which are not involved in 
the suit in the state court The motion for 
a continuance is, therefore, denied. 

The second branch of the motion is, that 
the cause may be referred to a master, with 
dii'ections that he shall look into the two 
cases and report whether or not they are 
both upon the same matter and between the 
same parties. Wiere the defendant pleads 
the pendency of another suit, it is said in 
the practice of the parent country, that the 
plaintife ought not to reply to such a plea, 
even if he disputes the fact, but that he 
should obtain a reference to a master. 2 
Daniell, Ch. Prac. 726, 797. Strong doubts 
are entertained whether that rule ever had 
any application where the alleged prior suit 
was not pending in the same jurisdiction, 
because the leai-ned author speaks of the 
plea as being clearly a good plea, whereas 
he had previously stated, in the same sec- 
tion of the same chapter, that the plea of 
another suit depending is not a good plea 
in the court of another country, or in Ireland, 
or in the colonies. Id. 658, 726. But it is un- 
necessary to decider that question, as there 
is no plea of any kind in this case. The 
docket entries show that the cause was set 
down for hearing upon bill, answer, replica- 
tion, and proofs. The practice of the cir- 
cuit com-ts is chiefly regulated by the print- 



ed rules prescribed by the supreme court, 
A reference to the course of proceeding 
where pleas are filed is not neeessai-y, be- 
cause, as before stated, there is no plea in 
the case of any kind. The process of sub- 
poena cannot issue from the clerk's office 
in any suit in equity until the bill of com- 
plaint is filed at the ofSce. Whenever the 
biU is filed, the derk is required to issue 
the process of subpoena, as of course, upon 
the application of the complainant, which 
shall be returnable into the clerk's office the 
next rule-day or the next mle-day but one, 
at the option of the complainant. The ap- 
pearance-day of the respondent is the i-ule- 
day to which the subpoena is made return- 
able, provided he has been served with the 
process twenty daysobefore that .day. The 
answer, plea, or demurrer must be filed by 
the respondent, unless the time for it is en- 
larged on the rule-day succeeding that of 
entering his appearance. The fonner rule, 
that, if a respondent submits to answer, he 
shall answer fully to all the matters of the 
bill, is repealed in cases where he might by 
plea protect himself from such answer and 
discovery. But he is entitled in all cases 
by answer to insist upon all matters of de- 
fence, except such as are dilatory, in bai*, 
or to the merits of the bill of complaint, of 
which he could avail himself by a plea in 
bar. After an answer is filed on any rule- 
day, the complainant is allowed until the 
next succeeding rule-day to file exceptions 
thereto for insufficiency, and no longer; but 
if no exception shall be filed thereto within 
that period, the rule is that the answer shall 
be deemed and taken to be sufficient. When- 
ever the answer shall not be excepted to, or 
shall be adjudged sufficient, the complain- 
ant shall file the general replication thereto 
on or before the next succeeding rule-day 
thereafter; and in all cases where the gen- 
eral replication is filed, the cause shall be 
deemed, to all intents and purposes at issue, 
without any rejoinder or other pleading on 
either side. The dismissal of the suit fol- 
lows if the complainant omits or refuses to 
ffie such replication within the prescribed 
period. The proceedings in this case have 
been in conformity to those rules, and they 
are correct No exceptions were taken to 
the answer of the respondents, and conse- 
quently, when the prescribed period had 
elapsed, it became the duty of the complain- 
ants to file the general replication. The mo- 
tion is denied. 

[NOTE. The case was subsequently heard 
on its merits upon bill and pleadings, and was 
dismissed, with costs. Case No. 8,515. From 
this decision the complainants took an appeal to 
the supreme court which affirmed the decree 
below. 6 Wall. (73 U. S.) 337.] 
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Case ISTo. 8,515. 

LOBING et al. v. MARSH et al. 

[2 Cliff. 469; i 27 Law Rep. 377.] 

Circuit Court, D. Massachusetts. Oct Term, 
1865.2 

State Statute — Constbugtion bt State Court 
—Wills— Devise to Trustees — Children or 
Issue— Not Provided fou— Intentional Omis- 
sion — Power Coupled with Interest — Sur- 
vivorship. 

1. In cases depending on the statute of a state, 
and more especially in those relating to titles to 
lands, the federal courts adopt the construction 
of the state courts, when such construction is set- 
tled or can be ascertained; but if the question 
has not been dedded, then the duty of construc- 
tion devolves upon the tribunal where the case is 
pending. 

2. A testatrix, after certain minor bequests, de- 
vised all the rest, residue, and remainder of her 
property to two trustees, or the survivor of them, 
tiieir heirs and assigns forever, to hold, manage, 
and invest tbe same according to iheir best discre- 
tion, and to pay over the net income to her three 
children in equal shares. Upon the decease of 
any one of the children, the share which such 
one would have taken, if alive, was to be divided 
between the surviving two; upon the decease of 
two of them, tiie survivor to have one half of the 
whole income during such survivor's life. Upon 
the decease of all the children, the trustees, or 
their successors, were to appoint three gMitlemen 
to determine how, by payments to permanently es- 

• tablished incorporated diaritable institutions, the 
whole property might be disposed of for the ben- 
efit of the poor. After the decease of the three 
donees under the will,^two without issue, — the 
children of the other, which children were born 
before the will was made, as the sole heirs at law 
of the testatrix, brought a bill against the sur- 
vivor of tie trustees (when the provisions of the 
win relating to charitable institutions were about 
to be carried into effect by said trustee), praying 
for an account, and a decree that said trustee 
should transfer the property to the complainants, 
and ailing the trusts to be illegal and void; that 
they. could not be executed; that they had ceased 
and determined; and that the ii^tention of the tes- 
tatrix to bestow the property upon charitable in- 
stitutions was never perfected. Held, that the 
case showed no unintentional and accidental omis- 
sion of the complainants in the will, which is req- 
uisite under the Slassachusetts statute of wills, 
as construed by the courts of that state, to con- 
stitute the foundation of the relief prayed for, 
and that complainants were not entitled to a de- 
cree. 
[Cited in Estate of Hinckley, 58 Cal. 495; 

Wliite V. Ditson, 140 Mass. 351, 4 N. E. 

606.] 
[See note at end of case.] 

3. The power conferred upon the trustees to ap- 
point a committee who should designate the dispo- 
sition to be made of the property, after the death 
of all the testatrix's children, was one coupled 
witii an interest which could be exercised by the 
surviving trustee, and not a mere naked power 
to two, which could not be exercised by one of 
them. 

4. It appeared that the intention of the testa- 
trix to give the property for the benefit of the 
poor, had been legally carried into effect. 

[See note at end of case.] 

5. Review of the decisions of the supreme 
court of Massachusetts upon the 25th section of 
the state statute of wills. Children are omitted 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 6 Wall. (73 U. S.) 337.] 
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in the will, in the sense of this statute, when no 
legacy is given them, and they are in no manner 
mentioned; grandchildren, where it appears that 
their father died before the execution of the will, 
staixd in the same position; and posthumous chil- 
dren fall within the same category, because they 
are within the express words of the colonial stat- 
ute of May, 1718, as well as under the decision 
of the state courts, children born after the date 
of the will and before the death of the testator. 

6. The courts of the United States cannot exer- 
cise, any equity powers escept such as are con- 
ferred by an act of congress, and those judicial 
powers which the high court of chancery in Eng- 
land, under its judicial capacity as a court of 
equity, possessed and exercised at the time of the 
formation of the constitution of the United 
States. 

7. Powers not judicial, exercised by the chan- 
cellor as the representative of the king's preroga- 
tive, are not possessed by the circuit courts. 

8. The prerogative power belonging to the 
sovereign has not been delegated to the federal 
government, but remains in the several states, to 
be exercised according to the laws and usages 
there prevailing. 

This was a bill in equity brought to set 
aside certain provisions in the will of Abi- 
gail Loring, formerly of Boston, deceased, 
and to enforce the rights of the complain- 
ants as heirs at law of her estate. [Heard 
upon motion to continue in Case No. 8,514,] 
The complainants were Abby R. Loring, 
Marion W. Loring, Elijah J. Loring, children 
of Joslah Q. Loring, deceased, who was the 
son of the testatrix. The -will was dated 
October 19, 1858; and the pleadings showed 
that at that time the testatrix had three 
children, namely, Abby M. Loring, Cornelia 
W. Thompson and Josiah Q. Loring. After 
certain legacies not material to be noticed, 
the testatrix devised "all the rest, residue, 
and remainder of her estate and property, 
real and personal, unto Levi H. Marsh and 
Samuel E, Guild, to have and to hold the 
same to them, and the survivor of them, 
and their and his heirs and assigns forever 
to their own use, but in trust to, under and 
for the following uses, pui-poses, trusts, and 
limitations, namely, to hold, manage, invest, 
and reinvest the same according to their 
best discretion, and to pay over one third 
of the net income therefrom" to each of her 
before-mentioned three children, during 
their respective lives. Provision was also 
made in the will that "upon the decease of 
my said children, severally, the shares of 
said income, which they would continue to 
take if living, shall be retained and invested 
by the trustees, until the decease of my last 
surviving child, and shall then, with the 
principal or ti'ust fund, be disposed of for 
the benefit of the poor in the manner" there- 
in provided. All of the complainants were 
born before the date of the -will, and it is to 
be observed that provision was made in the 
will for their father, then living. 

The record showed that Cornelia .W. 
Thompson, one of the daughters of the tes- 
tatrix, died on the 10th of June, 1859, with- 
out issue, and that on the 14th of July fol- 
lowing the testatrix made a codicil to her 
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will, giving the whole of the said income, 
under the couditioris and provisions con- 
tained in the will, to her two surviving chil- 
dren, in equal shares, during their joint 
lives, and one half to the survivor of them 
during his or her life. Josiah Q. Loring 
died on the 6th of April, 1862, and Samuel 
E. Guild, one of the trustees, died on the 
16th of July in the same year. The testa- 
trix died on the 8th of November, 1862, leav- 
ing her will as originally executed, except 
as modified by the codicil above mentioned. 
Her remaining daughter, Abby M., died on 
the 22d of June, 1863, unmarried; and Pe- 
ter Renton, one of the respondents, was ap- 
pointed administrator of her estate. The 
claim of the complainants was, that they 
were entitled, as heirs at law of her estate, 
to one half of the property, real and per- 
sonal, mentioned in the will of the testatrix. 
The claim was based upon the following 
grounds: First, that, being the issue of a de- 
ceased child of the testatrix, they should 
take the same share of the estate that they 
would be entitled to if the testatrix had died 
intestate, because the testatrix, on the facts 
exhibited in the record, omitted to provide 
for them in her will within the meaning of 
the twenty-fifth section of the Massachusetts 
statute of wills. Second, that the surviving 
trustee could not lawfully execute the pow- 
er directed by the will as the sole means of 
designating the objects of the testatrix's 
bounty, because it was not a power to se- 
lect or appoint the donees of the property, 
but a mere naked authority to nominate, ap- 
point, and instruct peraons who were to act 
for her in that behalf, in making such selec- 
tions. Third, that the conclusion of law 
upon the whole ease was, that the intention 
of the testatrix to give the property to char- 
itable institutions was never perfected, and 
consequently that they were entitled to their 
distributive shares in the same as heirs at 
law. 

The respondents contended that the case 
did not come within the provision of the 
state statute of wills; that the surviving 
trustee might execute the power to select 
and appoint the committee provided for in 
the will; and that the particular bequest in 
question was valid by the laws of the state 
of Massachusetts. 

Caleb Gushing, B. R. Curtis, and Hutchins 
& Wheeler, for complainants. 

3Irs. Loring's only son died April 6, 1862, 
leaving the complainants his sole heii-s at 
law; and Mi-s. Loring herself died Novem- 
ber 8, 1862, without making any codicil to 
her will, after the decease of her son, and 
consequently, without naming the complain- 
ants, her grandchildren, in the will, or in 
any .codicil; and as the provision made by 
the will and codicil for their father was lim- 
ited to his life, and lapsed by his death in 
the lifetime of his mother, Mrs. Loring omit- 
ted to provide for the issue of her deceased 



son; and the first question is, whether they 
are not entitled to the same share of her es- 
tate as they would have been, had Mrs. Lor- 
ing died intestate, by force of chapter 92, § 
25, Gen. St Mass. The time to which the 
question of omission applies is the time of 
Mrs. Loring's decease. Not having then made 
any provision bj' her will or any codicil for 
the issue of her deceased son, the case of 
the statute ai-ises. She had made a will and 
left issue of a deceased child, without hav- 
ing made any provision for them. Bancroft 
V. Ives, 3 Gray, 367. This is the case of a 
son, born after the making of the will. It 
cannot be distinguished from the case of 
gi-andchildren, who became the issue of a 
deceased son, and so within the statute, by 
the death of their father after the making 
of the will. It does not appear that such 
omission was intentional, and was not occa- 
sioned by accident or mistake. The evi- 
dence of intention to disinhei-it an heir 
should be such as to leave no reasonable 
doubt of the existence of a foi-med and set- 
tled intention. The common law always fa- 
vors the heir, and one of its rules is, that an 
heir cannot be disinherited, even by a will, 
unless there are express words or a neces- 
sary implication to that effect. 5 Cruise, 
Dig. 136. A fortiori whe;:e the disherison is 
to be effected by parol evidence of mere dec- 
larations of the testator. It is the office of 
such evidence to supply the omission of a 
clause in the will declaring the intention of 
the testator to disinherit the heir. Wilson 
V. Fosket, 6 Mete. [Mass.] 400. It is like 
the proof of the contents of a lost will by 
parol evidence and the courts have held that 
this requires "the clearest and most strin- 
gent evidence." Davis v. Sigoumey, 8 Mete. 
[Mass.] 487. If what was actually written, 
in a duly executed will, cannot be proved to 
disinherit the heir but by "the clearest and 
most stringent evidence," a fortiori, the heir 
cannot be disinherited by an intention never 
written at all, unless such intention shall be 
made out by "the clearest and most strin- 
gent evidence." 

The ti-ue inquiry is this: Does it appear^ 
by the clearest and most stringent evidence, 
that the testatrix had a formed and settled 
intention to disinherit the children of her 
deceased son, and that by reason of such in- 
tention they were not named in her will or 
its codicil? The testatrix executed a will 
and a codicil before the decease of her son. 
These were ambulatory, and whether she in- 
tentionally omitted the complainants from 
them is not material, as no case under the 
statute then existed. And an intention to 
disinherit either children born after the mak- 
ing of a will, or the issue of a child dying 
after the making of a will, cannot be proved 
by parol. It can be manifested only by 
making another will or codicil from which 
the pei-son is intentionally omitted. 

The other branch of this ease depends on 
other facts and principles. By her will, Mrs, 
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Loring devised tlie residue of lier estate to 
Levi H. Marsh, one of the defendants, and 
Samuel E. Guild (who died in the lifetime 
of the testatrix), in trust to pay one third 
of the income of her property to each of her 
children during his or her life; and, upon the 
decease of the last sui-viving child, the trust 
fund was "to he disposed of for the hene- 
fit of the poor in the manner hereinafter pro- 
vided." "It is my "will that when, upon the 
decease of all my children, the trust fund 
is to be disposed of as aforesaid, the said 
Marsh and Guild, or their successors as trus- 
tees, shall select and appoint three or more 
gentlemen, who shall be informed of the 
facts by the trustees, and shall determine 
how, by the payment to permanently estab- 
lished and incorporated charitable institu- 
tions, my wish to benefit the poor will be 
best carried into effect, and my gift may be 
made most productive of benefit to the poor; 
and that thereupon the said trust fund 
(including the said shares of income retained) 
shall be disposed of, and paid over in ac- 
cordance with the determination of the said 
gentlemen, certified in writing to the trus- 
tees." Marsh alone could not execute this 
power to appoint the persons who were to 
designate the institutions which were to re- 
ceive the property, and inform them of the 
facts needful to guide or influence their judg- 
ment in the selection. This was not a power 
to appoint or select the donees of the prop- 
erty, nor to appoint the uses of the property. 
It was not a power over property. It was 
a nalced authority, to nominate and appoint 
persons, who were to act for the testatrix 
in choosing the objects of her bounty, and 
to make known to them such facts as the 
two trustees should judge to be proper to 
guide or influence their judgment in the selec- 
tion. It was a power to appoint persons, and 
not a power to appoint property; and from 
the nature of the ease must be a mere naked 
power, in contradistinction to a power 
coupled with an interest. A power coupled 
with an interest means coupled with an in- 
terest in the property which is the subject 
of the power (Hunt v. Rousmanier, 8 Wheat. 
[21 TJ. S.] 174); and where, as in this case, 
property is not the subject of the power, the 
power cannot be coupled with an interest. A 
naked power to two persons by name can- 
not be executed by one. Peter v. Beverly, 
10 Pet. [35 U. S.] 564; 1 Sugd. Powers, 144; 
2 Story, Eq. Jur. § 1062, and cases cited. Tlie 
intention of the testatrix to give this prop- 
erty to charitable institutions was never per- 
fected. She intended to speak only through 
persons selected and informed by both Marsh 
and Guild. There being no such persons, 
there is no expressed will of the xestatrix in 
behalf of the institutions which are respond- 
ents. Fontain v. Eavenel, 17 How. [58 U. S.] 
360. 

The power exercised by the chancellor to 
make cy pres applications of charitable be- 
quests Is not a judicial power, and does not 



exist in any court of Massachusetts. "Wheel- 
er V. Smith, 9 How. [50 D. S.] 55; Const 
Mass. pt 1, art. 30; Fontain v. Ravenel, 17 
How. [38 U. S.] 369. There being no mode 
consistent with the will of the testatrix, of 
ascertaining the objects of her bounty, there 
is a resulting trust in favor of the complain- 
ants, who are her heirs at law. Nor is there 
any trust ci*eated by the wiU in favor of any 
particular person ■ who would have a right 
to call for the execution of the power. The 
creation of the trust was to follow the exe- 
cution of the power. Nor could the attorney 
general file a bill, because no trust in favor 
of charity has been created or brought into 
existence. The English law is not in force in 
Massachusetts. The case of Moggridge v. 
ThackweU, 7 Ves. 36, -was decided against 
Lord Eldon's own views, and merely on the 
strength of precedents not binding here. 
Mills V. Farmer, 1 Mer. 100; Boyle, Char. 
18-23; Fontain v. Ravenel, 17 How. [58 U. S.] 
369. Nor can the court appoint some person 
to join Marsh in executing the power, 
Tiiough the court may appoint a trustee, it 
will not appoint a person to execute a naked 
discretionary power of appointment of per- 
sons, who are to execute a power over prop- 
erty. Even the English courts, in charity 
cases, have not gone so far as that. The 
court itself executes the power, because it 
cannot appoint persons to execute it. If 
such a person should be appointed, he would 
not be a successor to Guild, who never was 
a trustee. 

S. Bartlett, F. 0. Loring, and 0. W. Lor- 
ing, for respondents. 

The present case does not CQme within the 
statute of Massachusetts, which provides 
that when a wiU makes no provision for a 
child or the issue of a deceased child, they 
shall be entitled to a share of the estate, un- 
less it appears that the omission was inten- 
tional. The will and codicil do provide for 
all the children of the testatrix living at 
their respective dates; and there was then 
no issue of a deceased child. The law pro- 
ceeds upon the presumption that when such 
omission is made it is unintentional; but this 
cannot be presumed when there was in fact 
no omission made at the time. In relation 
to children bom after the will is made, the 
case is different, because that case falls ex- 
pressly within the letter and spirit of the 
statute. It is otherwise with reference to 
those who become the issue of a deceased 
child after the will is made, but who were 
in being before it was made, and for whose 
parent provision was made by the wiU. 
With regard to them, the will when made 
was perfectly good; and if their father had 
survived the testatrix," they could have 
claimed no interest The statute does not 
provide that in case of the decease of a child 
for whom provision was made, the testator 
shall be considered as having deceased intes- 
tate as to his issue. But supposing the pro- 
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vision for all the children living at the date 
of the will and codicil is not sufficient, then, 
In cases like this, where the child dies be- 
fore the testatrix, leaving issue, the statutes 
(Gen. St. c. 92, § 28) expressly provide that 
the issue take the devise of real or personal 
estate made to the child. The issue being 
provided for in this manner, cannot also come 
under the provisions of section 25. This suc- 
ceeding section controls the provisions of 
section 25, as the issue of a deceased child 
cannot both take the devise to its parent and 
a full proportion of the estate; it must be one 
or the other, as both could not be intended, 
and may be impossible. The latter section, 
which provides for all cases where, after a de- 
vise to him, a child dies leaving issue, shows 
that it was not considered that such a case 
had been provided for by the preceding sec- 
tion, or it takes it out of the class of cases 
therein provided for. 

The mention of the father in the testatrix's 
will and codicil, the devise to him for life, 
the disposal of the principal afterwards to 
otliers, and the other pi-ovisions of the will, 
are evidence that the issue of the father 
mentioned were in the mind of the testatrix, 
and that the omission was intentional and 
not by accident or mistake. In the construc- 
tion of the statutes in force before the Re- 
vised and General Statutes, the supreme 
court of Massachusetts held that the ques- 
tion was a matter of intent. They came to 
this conclusion, although the statute of 1783 
(chapter 24), giving a child without a legacy 
a proportion of the estate of its parent, did 
not have the provision of the present statute 
as to the omission being intentional and 
not occurring by accident or mistake. And 
the court decreed in Church v. Crocker, 3 
Mass. 17, that a devise to the children of a 
son proved that the pai-ent was in the con- 
templation of the testatrix, and that there- 
fore he could not claim a distributive share. 
So in Wild v. Brewer, 2 Mass. 570, devise 
to grandchildren of daughter Sarah, was 
sufficient to show Sarah was in mind. Also 
Terry v. Foster, 1 Mass. 146. And in Wilder 
V. Goss, 14 Mass. 357, the mention of a sont 
in-law and a legacy to one grandchild, was 
held as raising an inference that the other 
grandchildren were not forgotten. A for- 
tiori, a devise to a father shows that his 
children are not forgotten. If the legacy 
had been one cent to the father, his issue 
would have taken it, by statute, and the 
omission to notice the grandchildren would 
be held to be intentional. It makes no differ- 
ence, in fact, as far as the grandchildren are 
concerned, whether the legacy to their father 
is this nominal one or a devise for life. By 
a devise for life to the father it is shown 
that he and consequently his family were 
in the testatrix's mind. By limiting the de- 
vise to the life of the father, and then giving 
the estate on his death to other persons in 
trust for the poor, the testatrix as expressly 
says that she does not mean the grandchil- 



dren to be benefited by her estate, as If she 
in wox-ds hafd declared It. 

The whole question is, whether from the 
will the inference is to be drawn that the 
omission was intentional, and not occasioned 
by accident or mistake. In Wilson v. Fos- 
ket, 6 Mete. [Mass.] 403, the court says the 
construction under the old law has been that 
whenever from the tenor of the will,- or from 
any part of It, sufficient appeared to indicate 
that the testator had not forgotten his chil- 
dren or grandchildren (as the case might be) 
when he made his will, they would not be 
entitled to a distributive share of his estate, 
although no legacy was given them by the 
will. This principle, already adopted by the 
court, was also adopted as a statute provi- 
sion by adding the words now contained in 
the General Statutes, In Converse v. Wales, 
4 Allen, 512, evidence of wills previously 
made having the omission of the same grand- 
children, was admitted to show intentional 
omission. If it does not appear by the will 
itself that the omission was intentional, it 
may be shown by parol evidence. Wilson v. 
Fosket, 6 Mete. [Mass.] 400. In administer- 
ing the law in relation to charities, the Unit- 
ed States courts are governed by the local 
law of the state, in the same manner as in 
relation to real estate. The prerogative pow- 
er belonging to the sovereign has not been 
delegated to the federal government, but re- 
mains in the several states, and is exercised 
according to the usages or laws prevailing in 
each, and of course varying in every state; 
and whenever, by reason of citizenship or 
otherwise, a cause is brought before the 
United States courts tonehing the validity of 
a gift to charitable uses, the question to be 
considered is, whether it would be held valid 
or not by the courts of the state. Such has 
been the uniform doctrine of the United 
States courts from the "begmning to the pres- 
ent day. Philadelphia Baptist Ass'n v. 
Hart's Ex'rs, 4 Wheat. [17 U. S.] 1; Beatty 
V. Kurtz, 2 Pet. [27 U. S.] 566; Inglis v. 
Trustees of Sailor's Snug Harbor, 3 Pet. [28 
U. S.] 99; Vidal v. Girard's Ex'rs, 2 How. [43 
U. S.] 127; Wheeler v. Smith, 9 How. [50 U. 
S.] 55; Fontain v. Kavenel, 17 How. [58 U. 
S.] 369. "The wide discretionary power 
which the chancellor of England exercises 
over infants, limatics, or idiots, or charities, 
has not been conferred." These prerogative 
powers, which belong to the sovereign as 
parens patriae, remain with the states. "In 
a suit by an heir, a representative of the tes- 
tator, to recover property or money be- 
queathed to a charity, the court must of ne- 
cessity examine whether the bequest was 
valid or not by the laws of the state." 

There is no conflict of authorities on this 
point. The question is then presented wheth- 
er or not this bequest is valid lay the laws 
of the state of Massachusetts. If it would 
be maintained by the courts of that state, it 
must be here. The control of the legislature 
as parens patriae over the administration of 



[15 Fed. Cas. page 909] 

charities, lias been constantly exercised from 
the earliest date to the present, and jurisdic- 
tion over them vested in its courts. In An- 
cient Charters (page 52) will be found an act 
passed in 1641, respecting benevolent or char- 
itable donations, by Tvhich it was ordered 
that all gifts and legacies to the colleges, 
schools of learning, or other public use, shall 
be faithfully disposed of according to the 
intent of the donors, and the persons en- 
trusted therewith are required to account to 
the county courts. See, also, St 1785, c. 51; 
Rev. St. c. 40, § 39, etc.; St. 1847, c. 213r St. 
1849, c. 186, § 8; St. 1855, c. 302. By the 
General Statutes (chapter 14, § 20) it is made 
the duty of the attorney general to "enforce 
the due application of funds given or appro- 
priated to public charities." By chapter 113, 
§§ 1, 2, the supreme court is vested with the 
whole .iurisdiction of the English court of 
chancery. Hadley v. Hopkms Academy, 14 
Pick. 240 (see pages 253, 262); Going v. Em- 
ery, 16 Pidc. 114; Burbauk v. Whitney, 24 
Pick. 146; Bartlett v, Nye, 4 Mete. [Mass.] 
378; Washburn v. Sewall, 9 Mete. [Mass.] 
280; Sohier v. St. Paul's Church, 12 Mete. 
[Mass.] 250; Brown v. Kelsey, 2 Cush. 243; 
Winslow V. Cummings, 3 Cush. 358; Bliss v. 
American Bible Soc, 2 Allen, 334; Sanderson 
V. White, 18 Pick. 328. 

These cases establish the equitable juris- 
diction of the supreme court over charities 
in its fullest extent; that the statute of 
Elizabeth is a part of the common law of this 
state, and that it is the settled law of this 
state that an appropriation of property to 
charitable uses will be upheld; that it is no 
objection that no person is hamed capable of 
taldng the legal interest; that the court will 
supply the place of a trustee, and will sus- 
tain and protect such a gift whenever it is 
consistent with public policy and local laws, 
and the intention of the donor can be accom- 
plished; and if it cannot be literally carried 
into eCEect, will accomplish it as near as pos- 
sible. 

The intent of the testatrix is explicit and 
legal, and can be accomplished, and has been 
carried into effect, in the mode designated 
by her. The object of the testatrix was to 
benefit the poor,— an intent not inconsistent 
with public policy or local laws. The mode 
in which that intent was to be effected was 
by distributing the trust fund among estab- 
lished, incorporated, charitable institutions. 
The trust has been performed, the commit- 
tee have been selected; they have perform- 
ed the duty, and designated various institu- 
tions, having the qualifications i*equired by 
the testatrix, to receive various sums of 
money. The only objection can be that the 
will does not designate the objects of her 
bounty. To this it may be answered: First, 
that being a gift to charitable uses, the 
courts of Massachusetts will carry out the 
intent and effect of the will; second, that 
the law considers as certain and definite that 
which can be made so, and that the will ex- 
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pressly provides for ascertaining with pre- 
cision the objects of the bounty; third, that 
the courts of Massachusetts have frequently 
sustained gifts to charitable uses where the 
objects of the bounty were as unceitain as 
here. Hadley v. Hopkins Academy, 14 Pick. 
240; Going v. Emery, 16 Pick. 107; Brown 
V. Kelsey, 2 Cush. 244. Bequest of money, 
the income to be appropriated for the sup- 
port of evangelical preaching by such minis- 
ters as shall be approved by a majority of 
the members of the Middlesex Union Asso- 
ciation, Devise of residue for the promo- 
tion of such i-eligious and charitable enter- 
prises as shall be designated by a majority 
of the pastors composing said association. 
Both held good as against the heirs at law. 
The statute of Elizabeth being a part of the 
common law of this state, and the laws regu- 
lating charitable uses being the same with 
those of England, the decisions of the Eng- 
lish courts are authorities here. Attorney 
General v. Hickman, 2 Eq. Cas. Abr. 193; 
Attorney General v, Syderfen, 1 Vern. 224, 
1 Eq. Cas. Abr. 96; Baker v. Sutton, 1 Keen, 
224; Horde v. Earl of Suffolk, 2 Mylne & K. 
59; Moggridge v. Thackwell, 7 Ves. 68. 

The trust or authority vested in the named 
trustees, Marsh and Guild, to select and ap- 
point a committee to determine what charita- 
ble institutions should receive the fund, was 
well executed by the survivor. The trust or 
authority was not personal, as it was to be 
exercised by those named or their successors; 
it could not be executed till the last of the 
children of the testatrix should decease,— an 
uncertain and probably remote period, before 
which it was possible if not probable, that 
the* trustees named might decease. It was 
therefore provided that it should be exer- 
cised by their successors. It is well settled 
that a power given to ti-ustees survives, and 
has been so for many years. Butler v. Bray, 
Dyer, 189; Attorney Gena*al v. Gleg, 1 Atk. 
356. See Moggridge v. Thackwell, 7 Ves. 68; 
Lewin, Trusts, 299. In this case the trustees 
had an interest; the whole legal estate was 
vested in them, subject to the trust As the 
question arises under a will made and estab- 
lished In this state, creating the trust now 
under consideration, the statutes of this state 
and decisions of its courts must furnish the 
law for this com-t, in relation to the appoint- 
ment of trustees and the administration of 
the trust. See Greene v. Borland, 4 Mete. 
[Mass.] 330; Dixon v. Homer, 12 Cush, 43. 
If the devise was originally good, the proper- 
ty is wholly given away from the heirs. 
Sanderson v. White, IS Pick. 328. 

CLIFFORD, Circuit Justice. Obviously 
the fii'st question involved is the construction 
of the statute of wills, and therefore is a 
question of local law. The universal rule Is, 
in cases depending on the statute of a state, 
and more especially in those respecting the 
titles to lands, that the federal courts adopt 
the construction of the state tribunals when 
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that construction is settled or can be ascer- 
tained. Where the construction is settled hy 
the state court, the rule is, that the federal 
courts will follow that construction; but wheu 
the question has not been decided by the 
state court, then the duty of ascertaining the 
true construction in the particular ease is 
necessarily devolved upon the tribunal where 
the case is pending. The language of the 
provision under consideration is as follows: 
^'When a testator omits to provide in his will 
for any of his children, or for the issue of a 
deceased child, they shall take the same 
share of his estate, both real and personal. 
that they would have been entitled to u" he 
had died intestate, unless they shall have 
been provided for by the testator in his life- 
time, or unless it appears that such omission 
was intentional, and not occasioned by acci- 
dent or mistake." Gen. St. Mass. 18G0, c. 92, 
p. 478, § 25. The same provision, and sub- 
stantially in the same words, is contained in 
the statutes of the state, called the "Revised 
Statutes," passed twenty-four years earlier. 
Indeed the substance of the provision as held 
by the courts, may be traced back to colonial 
times. The colonial statute of 12 Wm. III., 
passed in the year 1700, provided in its sec- 
ond section that any child or children, not 
having a legacy given them in the will of 
their father or mother, shall have a propor- 
tion of the estate of their parents given and 
set out unto them as the law directs for the 
distribution of the estates of intestates, pro- 
vided such child or children have not had an 
equal proportion of his estate bestowed on 
them by the father in his lifetime. The pre- 
amble of the section refers specially to the 
fact also that many children are born after 
the making of the will, showing conclusively 
tliat after-born children, as well as those 
omitted in the will who were in being at its 
date, were intended to bo included. Doubts, 
however, arose whether it included grand- 
children, but the legislature, on the 18th of 
May, 1718, passed a resolve declaring the af- 
firmative of the proposition, and such, ever 
after, was the received construction. An- 
cient Charters, c. 7, p. 351, § 2. The phrase- 
ology of the provision was somewhat 
changed in the act of the 6th of February, 
1784, and the preamble was entirely left out 
1 Laws Mass. 1800, p. 111. By the eighth 
section of that act it is provided that any 
child or children, or their legal representa- 
tives, in case of their death, not having a leg- 
acy given him, her, or them in the will of 
their father or mother, shall have a propor- 
tion of the estate of their parents assigned 
nnto him, her, or them, as though such par- 
ent had died intestate, provided such child, 
children, or grandchildren have not had an 
equal proportion of the deceased's estate be- 
stowed on him, her, or them in the deceased's 
lifetime. The earliest decision of the courts 
of the state upon the subject is that of Wild 
V. Brewer, decided in 1797, and reported in 
the supplement of 2 Slass. 571. The testator 
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in that ease devised the income and improve- 
ment of his real estate to his wife, during 
her natural life, and then directed that, at 
her decease, the same should be divided 
among his grandchildren, describing them by 
their respective names, and as "children of 
my daughter Sarah," giving the estate to 
them "in equal parts or portions forever, for 
them to improve and dispose of as they may 
see fit," but he made no provision for his 
daughter, tiie mother of the devisees. She, 
with her husband, petitioned for paitition of 
the estate, claiming a distributive share as heir 
atlaw.andthe ease was submitted to thecourt, 
upon an agreed statement of facts. Held, 
that she was not entitled to a portion of the 
estate as though the testator had died in- 
testate. The next case is that of Ten-y v. 
Foster, 1 Mass. 146, decided in 1804, and is 
the first case upon the subject reported in the 
regular series of reports. The appellants in 
that case were the grandchildren of the tes- 
tator; and the report of the case shows that 
their mother, the daughter of the testator, de- 
ceased before the date of the will. The ma- 
terial provision of the will was: "I give to 
my daughter Mary Russell, five dollars, and 
to my daughter Bushop, five dollars; to my 
grandchildren of my daughter Terry, de- 
ceased, to be paid to them when the youngest 
of them comes of age." Doubts were en- 
tertained by all the judges, whether any leg- 
acy was actually given to the appellants, but 
they all held that the act of the 6th of Feb- 
ruary, 1784, did not repeal the colonial stat- 
ute, and that any child or gi-andehild being 
noticed or mentioned in a will showed that 
he was not forgotten; that the statutes taken 
together as in pari materia, extended only to 
cases of entire omission; that it was not nec- 
essary that the child or grandchild should 
have a legacy to exclude them, but that it 
was sufficient if it appeared by the will that 
the testator had not overlooked the claim- 
ant. Three years later the case of Church 
V. Crocker, 3 Mass. 17, was presented for de- 
cision. The report of the case shows that 
the testati-ix in that case, gave one-fifth part 
of the residue of her estate to her six grand- 
children, the children of her son Edward, 
but no' legacy was given to Edward himself. 
The argument for the plaintifE was, that in- 
asmuch as no legacy was given him in tlie 
win, he was imdeniably entitled to a distrib- 
utive share in the estate; but the court held 
otherwise, after the fullest consideration. 
Public policy, say the court, requires that the 
right of testamentary disposition in parents 
respecting their children, should be exercised 
at their discretion; and they held that the 
intention of the eighth section was, not to 
limit this discretion as distinctly conferred 
by the first section of the act, but to provide 
for a child or grandchild when this discre- 
tion from accident or some other cause had 
not been exercised. The conclusion -n'as, 
that when a child is named in his parent's 
will, although he has no legacy given him, 
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lie is not entitled to a distributive share of 
the estate, because that fact shows that the 
■child -was in the mind of the testator at the 
time the will was prepared, and consequent- 
ly that it cannot be held that he was omitted 
by accident or mistake. The last case un- 
•der that statute is that of Wilder v. Goss, 14 
Mass. 357, which has an important bearing 
Tipon the question under consideration. It 
is shown by the statement of the case that 
the daughter of the testator died before the 
testator, and before he made his will, leav- 
ing seven children who survived their grand- 
father. The wife of the appellant claimed a 
-distributive share in the estate, as heir at 
law, because she had no legacy given her in 
the will, and was not named in the same. 
The name of the mother of the claimant was 
Rebecca Thui-ston. Among other things, "the 
testator stated in the will that having before 
that time conveyed to his son-in-law, John 
■Thurston, the principal part of his real es- 
tate, he should make no further devise to 
him, but gave a legacy to Thomas Thurston, 
Ijrother of the claimant, and then the residue 
•of his estate to his other three daughters, 
who were living. The facts show that the 
•claimant was an heir at law to the estate of 
the testator when the will was made, and 
that she neither had any legacy given her 
nor was she named in the will. But the 
<»ourt held that the mention of her father by 
the testator as his son-in-law, and the giv- 
ing of a legacy to her brother, must have 
brought the recollection of his deceased 
■daughter to his mind, and showed that the 
family was in his remembrance, and conse- 
■quently that she was not entitled to a pro- 
poitiou of the estate. Whenever it appears, 
say the court, that the testator has, through 
forgetfulness or mistake, omitted to bestow 
anything upon his child or grandchild, the 
legislature wisely intended to effect that 
which it was highly reasonable .to believe 
the testator, but for such forgetfulness or 
mistake, would himself have done. But the 
•court insist that to go further than that, 
would be to defeat the principal intention of 
the legislature in the first section of the act, 
TVhich authorizes every person seized of an 
■estate in lands which may extend beyond his 
own life, to devise the same as he shall 'see 
fit. Consequently, whenever it may fairly 
1)6 presumed from the tenor of the will, or of 
any clause in it, that the testator intention- 
4illy omits to give a legacy or to make a de- 
vise to his child or grandchild, whose parent 
is dead, the court will not interfere. Such 
were the views, of the supreme court of the 
state, in the several cases which arose under 
the statute of the Cth of February, 1784; 
l)ut the court went further in the case of Wil- 
son V. Fosket, 6 Mete. [Slass.] 400, which is 
•a case that arose under the Revised Statutes 
•of 1S36, and held that it was not necessary 
that it should appear by the will itself that 
such omission was intentional, but that it 
may be shown by parol proof; and such, it 



is believed, is the settled doctrine of the state 
court 

RefeiTing to the in-ior decisions, the court 
..aj' the construction has been, that when- 
ever, from the tenor of the will or from any 
part of it, sufficient appeared to indicate that 
the testator had not forgotten his ehildreii or 
grandchildren (as the case might be) when 
he made his will, they would not be entitled 
to a distributive share of his estate, al- 
though no, legacy was given them by the will. 
The emphatic language of the court is, that 
whatever may have been the grounds of the 
decision, it came to be well settled that the 
object of the prior statute was to furnish a 
remedy solely for those eases where, from ac- 
cident or other causes, the child or grand- 
child might be supposed to have been really 
forgotten by the testator in making his will. 

Reference is then made to the decided 
cases which affirm that doctrine, and it is 
undoubtedly ti'ue that they sustain the prop- 
osition. The construction given to the pro- 
vision in the prior act was adopted in the 
Revised Statutes, which "introduced the 
brbad principle of barring a child of a claim 
to a disti'ibutive share, upon its being made 
to appear that such omission to give a legacy 
was intentional and not occasioned by any 
mistake or accident" Wilson v. Fosket, 6 
Mete. [Mass.] 404, decided in 1844. After- 
born children, it will be remembered, were 
included in the provision contained in the 
colonial statute, and the twenty-second sec- 
tion of the Revised Statutes expressly pro- 
vided that when any child of a testator, born 
after the father's death, shall have no pro- 
vision made for him by his father in his 
will or otherwise, he shall take the same 
share of his father's estate, both real and 
personal, that he would have been entitled 
to if his father had died intestate. Rev. St. 
1836, p. 419, Explicit as this provision is, it 
still left the question as to what the rule 
should be in a case where a child was born 
after the making of the will and before the 
death of the father, quite undetermined. No 
such question was presented to the state 
court until ISoo, when it came up in the case 
of the will of Thomas P. Bancroft Ban- 
croft V. Ives, 3 Gray, 367. The agreed state- 
ment in the case shows that the testator, 
having married the plaintiff in that ease, 
had three children by her, and made his will, 
giving a legacy to each of the children and 
the residue to his wife. Said children ail 
died in the lifetime of the testator, unmar- 
ried and without issue. But two other chil- 
dren were afterwards born to him, who were 
in full life, at the date of the controversy. 
Plaintiff claimed the whole estate, but the 
court held that the provision under which 
any child for whom its father "shall omit 
to provide in his will is entitled to a share 
in his estate, unless such omission was in- 
tentional," applies also to children born after 
the making of the will and before the death 
of the father. Speaking of that provision as 
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contained in the Revised Statutes, the court 
say: "We think it manifest that it was not 
the intention of the commissioners and leg- 
islature to alter the law in this respect, hut 
only to give effect to the old statute, and to 
affirm and give the authority of positive law 
to the construction which had been put upon 
it in several cases." Some of the remarks 
of the chief justice who gave the opinion, 
are supposed to he inconsistent with that 
view of the law, but the opinion itself af- 
fords conclusive refutation of that sugges- 
tion. Proof of that statement is found in 
the quotation already given from the opin- 
ion, and if more be needed, it will be found 
in the fact that the court cites with appro- 
bation every one of the prior cases which 
contributed to establish that construction. 
Omission to provide for children born aft- 
er the will and before the death of the 
father, may well be regarded as occasioned 
by accident or mistake, in a case where the 
will, made before their birth, gave legacies 
to all the living children. Hence the court 
say in that case, "taking his will and the 
legacies therein given to the children then 
living, it appears that it was not his intent 
to omit any of his children, but to give each 
a legacy," as therein provided. 

The true rule therefore Is, that a child or 
tlie issue of a deceased child, wlien the tes- 
tator omits to provide for him in his will, is 
entitled to a distributive share in the estate, 
unless it appears that such omission was in- 
tentional, and not occasioned by accident or 
mistake. "Whenever, from the tenor of the 
will, or from any part of it, or from parol 
proofs, or both combined, sufficient appears 
to show that the testator had not forgotten 
his children or grandchildren, as the case 
may be, when he made his will, no such 
child or grandchild is entitled to a distribu- 
tive share in his estate, although no legacy 
was given him by the will." Direct decision 
is made to that effect in Wilson v. Fosket, 
G Mete. [Mass.J 403; and there is nothing 
in the remarks of the chief justice in Ban- 
croft V. Ives, 3 Gray, 370, to overrule or 
qualify that doctrine. Undoubtedly a testa- 
tor may revoke, republish, alter, or modify 
his will by any codicil or number of codicils 
quite up to the time of his death; and in 
that sense, it may be said that a man's will 
is ambulatory; but it by no means follows, 
if a man makes a will and dies without re- 
voking, republishing, altering, or modifying 
it, that it must not be construed as of the 
date when it was made; and if it appears 
that a child or grandchild ha,ving no legacy 
was intentionally omitted, and not by acci- 
dent or mistake, such child or grandchild 
is not entitled to a disti*ibutive share. It 
must be so, else it is not true, as is provided 
in the first section of the statute of wills, 
that every person of full age and' of sound 
mind, may devise and dispose of his estate 
therein described, by his last will and tes- 
taiilent in writing. Nothing need be said in 



explanation of the remark that all th'e tes- 
tamentary papers, in force and capable of 
taking effect at the decease of the testator, 
constitute his will, as it is a remark which 
all must approve, and in that view, im- 
questionably the time to which the question 
of omission applies, is the time of the tes- 
tator's decease; but it cannot be that the 
covrt in that case intended to hold that evi- 
dence of prior acts and declarations of the 
testator were not admissible, as tending to 
show whether the siTpposed omission was or 
was not. intentional at the time the Avill 
was made. Assuming such to be the effect 
of that remark, then it is directly contraiy 
to the ruling in Wilson v. Fosket, 6 Sletc. 
[Mass.] 403, and is expressly overruled by the 
case of Converse v. Wales, 4 Allen, 532, 
which is the latest case upon the subject. 
It was alleged in that case, that the omis- 
sion was intentional, and that it was not oc- 
casioned by accident or mistake; and to 
prove those facts, the respondents were al- 
lowed to introduce evidence of the declara- 
tions of the testator, made before and after 
the will, during a period of twenty years, 
and they were also allowed to introduce sev- 
eral former wills, in which no provision -ivas 
made for the petitioners. The instructions 
of the court to the jury were also to the 
same effect; and the petitioners excepted to 
the ruling of the court in admitting the evi- 
dence, and also to the insti'uctions of the 
eouft. 

The opinion was given by Chief Justice 
Bigelow. He held that in the absence of 
written evidence there was no mode of prov- 
ing the intent of the deceased testator, in 
such a case, move direct and satisfactoiy than 
by his acts and declarations on the subject 
while living, and that the previous wills 
made by the testator are in the nature of 
declarations having a direct bearing on the 
issue. They tend, say the court, directly to 
show if the same omission exists in them as 
is found in the will offered for probate, that 
it was not occasioned by forgetfulness, mis- 
take, or any accidental circumstances, but 
was the result of a well-settled and deliber- 
ately formed pui'pose. Doubt cannot be enter- 
tained. If prior wills ai-e admissible to prove 
that the omission was intentional, that sub- 
sequent codicils are also admissible for the 
same purpose. Applying those principles to 
the present case, it is quite obvious that the 
question under consideration is one of fact, 
to be determined from the tenor of the will, 
the attending circumstances, and the parol 
proofs exhibited in the case. Take the facts 
as they appear on the face of the will and 
the codicil, and they are sufficient to show 
that the complainants were intentionally 
omitted, and not by mistake or accident. One 
third of the net income of the remainder of 
the estate was given in the will to the father 
of the complainants during his natural life, 
and he and the complainants were living at 
the date of the will. By the terms of the 
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■will the legacy to tlie father was limited to 
his life, hut the devise over for the "benefit 
of the poor is plainly and clearly expressed. 
All the parties were then living; and there 
is not a douht entertained by the court, as 
matter of fact, that it was the settled purpose 
of tlie° testatrix to omit the complainants, and 
to dispose of the inheritance as specified in 
the will. Reasonably considered, nothing else 
can be inferred from the carefully arranged 
terms in which the legacy to the father and 
the devise over are expressed. Strong con- 
firmation of this view is found in the terms 
of the codicil. The codicil was executed on 
the 14th of July, 1859, after the death of Cor- 
nelia W. Thompson, as before explained, and 
its language is: "I revoke so much of my 
said will as provides for the said division oC 
the said income, and its payment in three 
parts." Mention is made of the death of her 
daughter Cornelia, and she orders and directs 
that the income of the estate shall be paid, 
under the conditions and provisions contain- 
ed in the will, to her two smTiving children 
by their respective names, during their joint 
lives, and one half thereof to the survivor 
of them, showing, in the language of Chief 
Justice Bigelow, that it was the result of a 
well-settled and deliberately formed pui-pose. 
Irrespective, therefore, of the parol testimony, 
I am of the opinion that it appears, from the 
tenor of the will when taken with the codi- 
cil, that the omission of the complainants, if 
such it may be called, was intentional, and 
was not occasioned by accident or mistake, 
within the meaning of the provision xmder 
consideration, in the Massachusetts statute 
of wills, as expounded by her courts. Ample 
provision was made for the father of the com- 
plainants, and it malies no difference that the 
legacy to him was limited to his life, because 
the fact of that limitation in the will, and 
its careful repetition in the codicil, especially 
when taken in connection with the devise over 
for the benefit of the poor, show conclusively 
that the entire disposition of the estate was 
in accordance with the settled purpose of the 
testatrix. But If there could be any doubt 
upon this subject, the pai-ol testimony intro- 
duced by the principal respondent is con- 
clusive that there is no legal merit in the 
claim of the complainants. Suffice it to say, 
without reproducing the evidence, that it is 
fully proved that the testatrix repeatedly said 
that her son should have his share of the in- 
come during his life, but that his children 
should not have any portion of her estate 
after his decease; and the witnesses say that 
her declaration was that the son should have 
the use of one third of the property during 
his life, and that after his. decease it should 
go for charitable purposes. Such proofs co- 
incide with the tenor -of the will, and with 
all the presumjitions to be drawn from the 
surrounding circumstances, and when con- 
sidered in connection with those circumstan- 
ces and the unmistakable inferences to be 
drawn from the tenor of the will, they afford 
loFED.CAS. — 5S 



a demonstration that the claim of the com- 
plainants has no legal foundation. Strong 
doubts are entertained whether grandchildren 
living at the date of the will of the grand- 
father, can ever be regarded as omitted be- 
cause not named, as legatees in his will, in 
any sense within the meaning of the statute, 
where it appears that their father was living 
at the same time, and was provided for in 
the will. Plainly they cannot be so regarded 
if the father is the donee of an inheritable 
estate, because it is expressly enacted, that 
where such a legacy is given to the father 
and he dies before the testator, his children 
shall take the legacy given to him in the will. 
Gen. St. c. 92, p. 479, § 28. The same con- 
clusion must follow where the legacy to the 
fatlaer is of an estate for life, if the remainder 
is also devised, unless it be assumed that a 
devise by a father to his childi'en for life 
and a remainder over to third persons is 
void, in case one of the children dies before 
the father, leaving issue. Grant that proposi- 
tion, and then it is not true, as enacted in 
the first section of the statute, that every per- 
son-may devise and dispose of his estate by 
will in writing. Carefully examined, the 
claim of the complainants is not foundea up- 
on any accident or mistake in the testatrix, 
but it is indubitably an attempt to restrict 
and qualify the right of parents to dispose 
of their estate by testamentary devise. Chif- 
dren are omitted* when no legacy is given 
them, and they are in no manner named in 
tlie will, as exemplified in the decisions of 
the state court. Grandchildren stand upon 
the same footing where it appears that their 
narent died before the execution of the will, 
because, in that state of the case, they are 
the issue of a deceased child, and fall di- 
rectly within the provision upon that subject. 
Posthumous children fall within the same 
category, because they are within the ex- 
press words of the colonial statute; and un- 
der the decisions of the courts, it is also 
settled that children born after the date of 
the will and before the death of the testa- 
tor shall have the same rights. In all these 
cases the foundation of the right, as ex- 
pounded by the courts is, that the omis- 
sion was unintentional and through acci- 
dent or mistake, as appears by all the de- 
cisions of the state com'ts. But in the case 
at bar, there is no such foundation or just 
pretence for it, and therefore the rule cannot 
apply. The testati'ix, when she made her 
will, gave legacies to all her children, and 
when one deceased without issue she made a 
codicil, and did the same thing for all who 
were living, including the father of the com- 
plainants. As before stated, they were bom 
before the will was made, and neither child 
nor grandchild was bom after the will was 
executed. All of the circumstances were in 
the mind of the testatrix both when she 
made the will, and when she afterwards 
deliberately modified it, and nothing oc- 
curred subsequently, to give the least coun- 
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tenanee to the theory that there was any 
such mistake or accident as the law contem- 
plates, to warrant the interference of the 
court. 

The complainants scarcely deny that the 
power conferred upon the trustees in the 
will, to select and appoint the committee, 
could be executed by the surviving trustee, 
provided it be held that the power is one 
coupled with an interest, but they contend 
that it is a mere naked power to two per- 
sons which cannot be executed by one. The 
substance of that provision of the will is, 
that "when upon the decease of all my chil- 
dren, the ti-ust fund is to be disposed of as 
aforesaid," that is, for the benefit of the 
poor, "the said ilarsh and Guild, or their 
successors as trustees, shall select and ap- 
point three or more gentlemen, who shall be 
informed of the facts by the tmstees, and 
shall determine how, by the payments to per- 
manently established and incorporated char- 
itable institutions, my wish to benefit the 
poor will be best carried into effect," &c. 
Three persons were accordingly selected and 
appointed by the surviving tmstee, and they 
have determined that the several eoi-pora- 
tions made parties respondents, shall be the 
recipients and beneficiaries of the testatrix's 
bounty. The record shows that the power 
has been executed, but it is insisted by the 
complainants that the proceedings are a nul- 
lity. The courts of the United States can- 
not exercise any equity powers, except such 
as are conferred by an act of congress, and 
those judicial powers which the high court 
of chancery in England under its judicial 
capacity, as a court of equity, possessed and 
exercised at the time of the formation of the 
constitution of the United States. Powers 
not judicial, exercised by the chancellor as 
tl:e representative of the sovereign and by 
virtue of the king's prerogative as parens 
patriae, are not possessed by the circuit 
courts. Fontain v. Kaveuel, 17 How. [58 U. 
S.] 390. The supreme court hold that the 
prerogative power belonging to the sover- 
eign, has not been delegated to the federal 
government, but remains in the several 
states, and is to be exercised according to the 
laws and usages prevailing in the several 
states. Consequently, whenever, by reason 
of citizenship or otherwise, a cause is brought 
before the federal tribunals involving the 
validity of a bequest or devise to charitable 
tises, the question to be considered always 
is, whether it would be held valid or not in 
the courts of the state. Numerous decisions 
of the supreme court assert this doctrine, and 
it has been the uniform course of the court 
Trustees of Philadelphia Baptist Ass'n v. 
Hart's Ex'rs, 4 Wheat. [17 U. S.] 1; Beatty 
V. Kurtz, 2 Pet. [27 U. S.] 566; Inglis v. 
Sailor's Snug Harbor, 3 Pet. [28 U. S.] 99; 
Wheeler v. Smith, 9 How. [50 U. S.] 55. The 
state decisions cited for the principal re- 
spondent show beyond controversy, that the 
equitable jurisdiction of the supreme court of 



the state is established over charities in its 
broadest application; that the statute of 
Elizabeth is part of the common law of the 
state, and that it is the settled coiu'se of ju- 
dicial decisions that a devise of property to 
charitable uses will be upheld. Argument 
in support of those propositions is unneces- 
sary, as the authorities to support them are 
numerous, direct, and conclusive. Authority 
to select and appoint the committee was not 
a personal trust, because it is expressly pro- 
vided in the will that it shall be exercised by 
the persons named, or their successors as 
trustees. The directions of the testatrix in 
that behalf were not to be carried out un- 
til the decease of all her children, and as 
they or some one of them might live for 
many years, it was provided, that if the per- 
sons named as trustees deceased before the 
time designated for the selection and ap- 
pointment arrived, the duty might be per- 
formed by their successors. 

The terms of the will show that the entire 
estate was vested in the trastees, and their 
successors as tmstees, and they were au- 
thorized to sell and convey any and all real 
estate which might at any time be in their 
hands, according to their joint and sole dis- 
cretion. Looking at the terms of the will, 
no doubt is entertained that the power in 
question is one coupled with an interest. 
Such a power sui-vives, and may be exercised 
by a sm'viving tmstee, or by successors. 
Butler V. Bray, 2 Dyer, 189; Attorney Gen- 
eral V. Gleg, 1 Atk. 356; Lewin, Tmsts, 299. 
Suppose, however, that any doubt could arise 
upon the subject under the general equity 
law, still, the decisions of the state courts 
fully support the proposition, and they must 
be regarded as conclusive. Greene v. Bor- 
land, 4 Mete. pVIass.] 380; Dixon v. Homer, 
12 Gush. 43; Dexter v. Gardner, 7 Allen, 243. 

Sufficient has already been remarked to 
show that the third proposition of the com- 
plainants cannot be sustained, because it is 
made to appear that the intention of the tes- 
tatrix to give the property for the l^eneflt of 
the poor, has been legally carried into effect. 
Other propositions were submitted by tlie 
complainants, but they are so fully answer- 
ed by the state decisions, that it seems quite 
unnecessary to enter into argument upon the 
subject. Unless the state decisions are to 
be overruled, it is plain that the second and 
third propositions of the complainants can- 
not be sustained. In view of the whole case, 
I am of the opinion that the complainants are 
not entitled to relief. 

Bill of complaint dismissed with costs. 

[NOTE. This case was, upon appeal to the 
supreme court by the complainants, affirmed. 
Mr. Justice Nelson, who delivered the opinion of 
the court, considered at length the Massaeluisetts 
statute providing for omissions in wills of provi- 
sion for children or their issue. In this case he 
considered that the omission was intentional. 
He said: "Our conclusion on this branch of the 
case is that, upon a perusal of the provisions of 
the will, regai'd being had to the course of deei- 
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sion raider the statute in the courts of the state, it 
sufficiently appears, especually in connection with 
the oral proof, that the omission to provide for 
the issue of tie deceased son in the will was in- 
tentional, and not by accident or mistake." The 
■contention that the power conferred by the will 
upon Marsh and Guild was a mere naked power, 
and as such not competent to be executed by the 
survivor, or one of these, he considers in this 
case not tenable. He says: "Inasmuch as the 
trustees are invested with the legal estate, in or- 
der to enable them to discharge the trusts already 
declared, it is well settled that the power confer- 
red is a power coupled with an interest, which sur- 
vives, on tha deam of one of them, and may be 
■executed by the survivor. It is not necessary 
that the trustees should have a personal interest 
in the trust ; it is the possession of the legal es- 
tate, as a right virtute officii in the subject over 
which the power is to be exercised, that makes 
an interest, which, when coupled with the power, 
the latter survives. A trust, therefpre, will sur- 
vive when in no way beneficial to the trustee." 
6 Wall. (73 U. S.) 337.] 
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LORMAN et al. v. CLARKE. 

[2 McLean, 568.] i 

•Circuit Court, D. Michigan. Oct. Term, 1841. 

■Courts — Derivation of Power i:i Federal 

Courts— Pkooeddre— Lex Loci— New Right 

— BiLi, FOR Discovery— State Statute. 

1. The circuit courts of the United States de- 
rive their jurisdiction as well in chancery as at 
law, from the constitution and laws of the Union. 

[Cited in Re Barry, 42 Fed. 121, 136 U. S. 
60S, note.] 

2. The laws and usages of a state, whidi, at 
•law, constitute a mode of procedure in the cir- 
cuit courts, derive their force from thei;r adop- 
tion by congress. 

3. A slate can not enlarge nor restrict the juris- 
•diction of the courts of the United States. 

[Cited in Rich v. Bray, 37 Fed. 275.] 

4. In those stat<»s where no courts having chan- 
cery powers ex the chancery powers of lie 
•circuit courts aiv .lie same as in the other states. 
But the contract, or right, is governed by the lo- 
cal law, where it originated, and was to be per- 
formed. This law, then, constitutes the law of 
the contract, and will be enforced by the courts 
of the United States. 

[Cited in Ex parte McNiel, 13 Wall. (80 U. S.) 
243.] 

5. It does not dve a capacity to these courts 
to exercise jurisdiction, but it fixes the'rights of 
-the litigant parties. The jurisdiction is derived 
from the laws of the Union. 

6. There is no principle of the common law 
which pervades the Union, and exists independ- 
ently of the laws of the states. This rule is 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



found as adopted and modified by the laws and 
judicial decisions of the respective states. 
[Cited in United States v. Garlinghouse, Case 
No. 15,189.] 

7. If a local law, or usage, originate a new 
right, it may be enforced by the courts of the 
United States, sitting within the state, by the ex- 
ercise of a common law or chancery power, as 
the case may require. 

[Cited in Clark v. Sohier, Case No. 2,835; Bu- 
ford V. HoUey, 28 Fed. 684; Griswold v. 
Bragg, 48 Fed. 520.] 

8. The law of this state, which authorizes a 
judgment creditor, after return of execution, no 
property found, to file his bill for a discovery, and 
subject the choses in action, and equitable cred- 
its of the defendant, to lie payment of this judg- 
ment, may be enforced by an exerdse of the 
chancery powers of the circuit court. 

[Cited in Holmes v. O. & C. Ry. Co., 5 Fed. 

84; Mann v. Appel, 31 Fed. 383.] 
[Distinguished in Shaw v. Aveline, 5 Ind. 385.] 

9. The law may be considered as creating a 
new right which can only be enforced in chan- 
cery. 

10. There being no adequate remedy, under the 
statute, at law, this court will give relief in 
equity. 

[Cited in Singer Manuf'g Co, v. Targer, 12 
Fed. 488.] 

[See Baker v. Biddle, Case No, 764,] 

11. This is no enlargement of the jurisdictional 
powers of this court. It is the application of its 
ordinary powers to the enforcement of a new 
right 

12. The remedy under the statute is clear. 
In equity. 

OPINION OP THE COURT. The com- 
plainants set out in their bill that they ob- 
tained a judgment at law, against the de- 
fendant, for dollars, and having is- 
sued an execution against his property, it 
was returned that he had no property real 
or personal. And the bill states that the de- 
fendant has equitable interests, choses in 
action, and other property, which the com- 
plainants are not able to discover and reach 
by execution at law. That he has money and 
personal property, either in possession, or 
held in trust, and has equitable interests in 
reaL estate, the particulars of -which are un- 
known; and the complainants pray a dis- 
covery and relief in the premises. The de- 
fendant demurs to so much of said bill as 
seeks discovery and relief, touching the equi- 
table rights and interests of the defendant, 
or any other part of the bill which seeks a 
satisfaction of the judgment, out of any oth- 
er property than that which is subject to 
execution. This proceeding is attempted to 
be sustained by the complainants on two 
grounds: First: Under the statutes of this 
state. Second: On general chancery princi- 
ples. 

The 2oth section of the act of Michigan, 
in relation to a court of chancery (Rev. St. 
365), provides, "that whenever an execution, 
against the property of the defendant, shall 
have been issued on a judgment at la-w, and 
shall have been returned unsatisfied in whole 
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or in part, the party suing out sucli execu- 
tion may file a bill in chancery against such 
defendant, and any other person, to compel 
the discovery of property, or things in action 
due to him, or held in trust for him, and to 
prevent the transfer of any such property, 
money, or things in action, or the payment, 
or delivery thereof, to the defendant, except 
Avhen such trust has been created by, or the 
fund so held in trust has proceeded from, 
some person other than the defendant," 
And power is given to the court to compel 
such discovery, prevent such transfer, and to 
decree satisfaction of the sum remaining due 
on the judgment, out of any personal prop- 
erty, money, or things in action, belonging 
to the defendant, or held in trust for him. 
There are other statutes of the state which 
may have some bearing on the remedy thus 
provided, but it is not necessary, in deciding 
this case, to refer to them. That, under the 
above statute, the courts of the state, exer- 
cising chancery powei-s, may give the relief 
sought in this bill, on the facts stated, is ad- 
mitted. But it is insisted that this court, de- 
riving its jurisdiction under the constitution 
of the United States and the acts of congress, 
have no power to act in the case. That it 
is not in the power of a state legislature to 
restrict, or enlarge, or, in any manner, to 
modify the equitable jurisdiction of the fed- 
eral court. And a great number of authori- 
ties are cited from the decisions of the su- 
preme and circuit courts of the United States 
to establish this point. Without a particular 
reference to these authorities it may be ad- 
mitted, in the broadest sense, that the equi- 
table powers of this court are derived from 
the federal government The second section 
of the third article of the constitution, de- 
clares, "that the judicial power shall extend 
to all cases, in law and equity, arising under 
this constitution, the laws of the United 
States," &c. And it is well observed by Mr. 
Justice Story, that "the uniform interpreta- 
tion of the above clause in the constitution 
has been, that by cases in equity are meant 
cases which in the jurisprudence of England 
are so called, as contradistinguished from 
cases at common law. So that in the coui-ts 
of the United States equity jurisprudence 
embraced the same matters of jurisdiction 
and modes of remedy as exist in England." 
1 Story, Comm. 64, 65. The act of congress 
of 1792 [1 Stat 275] declares, "that the 
modes of proceeding in suits of equity shall 
be according to the principles, rules, and 
usages, which belong to courts of equity, as 
contradistinguished from courts of law, ex- 
cept so far as may have been provided for 
by the act to establish the judicial courts of 
the United States." The 11th section of the 
act of 1789 [1 Stat 78] gives to the circuit 
courts jurisdiction of all suits of a civil na- 
ture, at common law or equity, where the 
sum exceeds five hundred dollars. In some 
of the states there is no eouit of chancery, 
but this does not affect the exercise of a 



chancery jurisdiction by the federal court in 
such states. This jurisdiction extends alike 
to all the states. And it gives relief, where 
plain and adequate redress can not be had 
at law, agreeably to the well established rule 
in the English chancery. If a state were to 
authorize a chancery jurisdiction by her own 
courts, in all controversies concurrently with 
a court at law, this would not enlarge the 
jurisdiction of the federal court of chanceiy. 
It could only interpose its remedial powers 
where the remedy was inadequate at law. 
The rules of practice of the high court of 
chancery, in England, have been adopted 
by the supreme court, and are obligatory 
upon the circuit courts. They have power, 
however, to adopt other rules not inconsist- 
ent with the general rules. 

It is argued that, in the exercise of the 
powers thus given and defined, we must 
look to the settled principles of an equitable 
jurisdiction in England; and that no relief 
can here be given which could not be given 
in that country. And that what a federal 
court of chancery may do in one state it may 
do in another. That its jurisdiction not 
being derived from the laws of a state, its 
powers are in no respect influenced by such 
laws. That if a different rule were to pre- 
vail the court would lose the national char- 
acter which was intended to be given to it, 
by its organization under the laws of the 
Union. The judiciary of the United States 
constitutes a co-ordinate and independent 
bi-anch of the government; and its powers 
are co-extensive with the laws. It was de- 
signed, undoubtedly, to secure a uniform con- 
struction and enforcement of the laws of the 
Union. And in this respect, in all the states, 
the rule of decision is unvaried. But the fed- 
eral court has jurisdiction between citizens 
of diffei-ent states, as well as in cases arising 
under the laws of the United States. And 
where controversies are brought before it, 
which do not arise under the laws of the 
Union, by what law are they to be deter- 
mined. The law of the contract is the law 
of the- place where it was made and was to 
be executed. There is no unwritten or com- 
mon law of the Union. This rule of action 
ig found in the different states, as it may 
have been adopted and modified by legisla- 
tion, and a course of judicial decisions. The 
rule of decision, then, must be found in the 
local law written or unwritten. No foreign 
principle attaches to the federal court when 
exercising its powers within a state. It 
gives effect to the local law, under which 
the contract was made, or by virtue of which 
the right is asserted. And this independent- 
ly of any act of congress adopting the modes 
of proceedings, at common law, of the state 
courts. And the principle applies asowell to 
proceedings in chancery as at law. 

The term "jurisdiction" is often used, not 
very appropriately, more in reference to the 
subject matter of the contract or right set 
up, than to the capacity of the court. The 
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capacity of the federal court, for the exer- 
cise of chancery powers, is receired from the 
laws of the Union. It is not dependent for 
this, in any degree, .on the local law. But 
these powers are exercised in all cases where 
the contract or right comes appropriately un- 
der them. If a right exist within a state 
which can not be enforced at law, and which 
properly belongs to a chancery jurisdiction, 
there can be no doubt that relief may be giv- 
en by the federal court. . And it is immaterial 
whether a similar right has come under the 
action of a court of chancery in this country 
or in England. The right may be new. It 
may originate under a local statute or usage, 
and exist no where else. But this constitutes 
no objection to its enforcement. The inquiry 
is, is there no adequate relief at law, and 
does the right come within the powers of a 
court of chancery. Now, can it be said that, 
in a case like this, the jurisdiction of the 
court is derived from the local law. As in 
all other cases, which do not arise under the 
laws of the Union, the local law governs the 
contract or right, but the power to act on it 
is derived from the laws of the Union. 

The circuit courts of the United States have 
a general common law jurisdiction iu a state. 
Their powers of common law and chancery 
are alike derived from the laws of the Union. 
For the laws of a state, and the modes of 
proceeding of its courts, which form a rule 
for the federal court, at law, in the exercise 
of its jurisdiction, are in force, only, by rea- 
son of their adoption by act of congress. 
Now, to the exercise of this common law ju- 
risdiction, can it be objected, that the right 
set up in the declaration is new, and has 
never before been asserted? Is not the prop- 
er inquiry, whether the right be a legal one; 
and, if it is, the action may be sustained? 
And if, in such a case, the plaintiff shall fail 
to establish his right by proof, is the failure 
attributable to a want of jurisdiction in the 
court? The jurisdiction to afford an ample 
remedy, at common law, is dear, but the case 
for the action of the court must be made out 
by the evidence. The subject matter, then, 
on which the court acts, is altogether distinct 
from its jurisdictional powers. The one is 
the contract, the other the powers by which 
it is enforced. The contract originates under, 
and is governed by, the local law; the jmls- 
diction is derived from the laws of the Unioii. 
And this view is applicable as well to the 
chanceiy as to the common law powers of 
the circuit court. A reference to the deci- 
sions of the supreme and circuit courts of 
the United States will show that this has 
been the settled course of action. 

In the state of Kentucky land titles wore 
geneiuUy acquired hy the location of a war- 
rant on a tract of land, giving a specific de- 
scription of the beginning comei* of the sur- 
vey, and describing the boundaries. This 
was called an entry of the land, but it was 
indjspensible to the validity of the entry that 
it should call for some object generally known 
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in the nearest settlement. And tf such ob- 
ject was not called for, the holder of a war- 
rant could, subsequently, enter the same land, 
though he had full notice of the prior location. 
The well established doctrine of notice, in 
fact, was discarded, and the call in the entry, 
for an object generally known, was suDstitut- 
ed for it This was an innovation upon the 
principles of equity, but by the practice of 
the courts of Kentucky it was established as a 
rule of property. This system was sui gen- 
eris. It was an artificial superstructure rear- 
ed chiefly by judicial action. New principles 
and modes belonged to It. It had no founda- 
tion in the jinrisprudenee of England. And 
yet this system was regarded, by the courts 
of the United States, as the local law of prop- 
erty. And as the courts of Kentucky consid- 
ered an entry as an equitable title, and gave 
relief to the claimant against an elder patent 
on a junior entry, for the same land, the 
courts of the Union adopted the exercise of 
their equitable powers to the attainment of 
the same end. In the case of Bodley v. Tay- 
lor, 5 Cranch [9 U. S.] 191, Mr. Chief Justice 
Marshall says it has been sufficiently shown 
that the practice of resorting to a court of 
chancery, in order to set up an equitable 
against the legal title, received, in its origin, 
the sanction of the court of appeals, whUe Ken- 
tucky remained a part of Virginia; and has 
been so confirmed by an uninterrupted series 
of decisions as to be incorporated into their 
system, and to be taken into view in the 
consideration of every title to lands in that 
country. Such a principle can not now be 
shaken. And, he remarks, the jturisdiction 
exercised by a court of chancery is not gran- 
ted by statute; it is assumed by itself. And 
what can justify that assumption but the 
opinion, that cases of, this description come 
within the sphere of its general action. In , 
all cases in which a court of equity takes 
jurisdiction, it will exercise that jurisdiction 
upon its own principles. The court, there- 
fore, he says, will entertain jurisdiction of 
the cause, but will exercise that jurisdiction 
In conformity with the settled principles of 
a court of chancery. In Tennessee land ti- 
tles were acquired by entry as in Kentucky, 
but in the former state the older entry is re- 
garded, when connected with a junior pat- 
ent, as constituting a part of the legal title. 
So that in one of these states relief is given 
in equity, and in the other at law, on sub- 
stantially the same facts. And such is the 
action of the federal courts in those states. 
This forcibly illustrates the influence of the 
local law. In one state the right is held to 
be equitable, in the other legal, and it is 
acted on accordingly, by the respective juris- 
dictions. In the state of Kentucky a statute 
provides that, in certain cases, persons hold- 
ing distinct titles may be united in the same 
action. And the supreme court have held, 
that under this statute parties may be unit- 
ed in a suit in chancery, who have no com- 
mon interest. Lewis v, Marshall, 5 Pet [SO 
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U. S.] 470. In the case of Clark v. Smith, 13 
Pet. [38 U. S.] 20, under the act of Ken- 
tucky of 1796, which provides, that any per- 
son having both legal title to, and possession 
of, land, may institute a suit against any 
other person setting up a claim thereto; and 
if the complainant shall be able to estalilish 
his title to such land, the defendant shall, be 
decreed to release his claim thereto, &c. 
The court held it afforded ground for relief. 
They say the state legislatures have no au- 
thority to prescribe the forms and modes of 
proceeding in the courts of the United States; 
but having created a right, and, at the same 
time, prescribed the remedy to enforce it, if 
the remedy prescribed is substantially con- 
sistent with the ordinary modes of proceed- 
ing on the chancery side of the federal 
courts, no reason exists why it should "not 
be pursued in the same form as in the state 
.courts. In Ohio a statute gives to a decree, 
for a conveyance of title, the same effect as 
a deed formally executed. But, in Ken- 
tucky, the conveyance, under a decree, is 
required to be executed by a commissioner, 
appointed by the court. These statutes have, 
uniformly, been considered as applicable to 
the federal courts, and many land titles rest 
upon them. 

More authorities might be cited, if more 
were necessary, to show that the courts of 
the United States, in the exercise of their 
ehancerj' powers, will enforce equitable 
rights, whether they originate by contract, 
by local usage, or by the statutes of a state. 
And the principle is the same, whether such 
rights relate to titles for land, or not. If 
full and adequate relief can not be given at 
law, relief may be sought in chancery. It 
is important, and the supreme court have 
often said so, that, in regard to land titles, 
( there should be but one I'ule of decision in 
a state. But the same remark may be ap- 
plied, with equal force, to any rule of prop- 
erty. Whether the contract or right be 
equitable or legal, the same effect should be 
given to it in the federal, as in the state 
courts. In the case under consideration, the 
statute declares, in substance, that all 
equitable rights, however held by the judg- 
ment debtor, may be reached by the plaintiff, 
to satisfy the judgment, by a bill in chan- 
oei-y. Now, these rights can not be reached 
by an execution at law; and if, as the de- 
fendant's counsel contend, they are not sub- 
ject to the ordinary action of a court of chan- 
cery, still, under the statute, they are proper 
objects of chancery jurisdiction. It is, un- 
questionably, in the power of a legislature 
to subject the personal and real estate of the 
judgment debtor, to the payment of his 
debts, in such mode as they shall prescribe. 
And they have, in the above statute, sub- 
jected his choses in action, and other equi- 



ties, with this view, to the action of a court 
of chancery. Here, then, is a right given to 
the "plaintiff— a right which a court of law 
can not enforce, and which the statute de- 
clares may be enforced in equity. This 
right, then, by the statute, is brought within 
the action of a court of chancery, if it was 
not within it before. It is, therefore, an 
equitable right, made so by the statute, and 
which the circuit court, equally with a state 
court, may enforce, by the exercise of its 
chaneeiT powers. 

In the language of the supreme court, in 
the above cited case of Clark v. Smith, the 
legislature having created a right, and, at 
the same time, prescribed the remedy to en- 
force it, if the remedy prescribed is substan- 
tially consistent with the ordinaiy modes of 
proceeding on the chancery side of the fed- 
eral courts, no reason is perceived why it 
should not be pursued as iu the state courts. 
This authority covers the whole ground. 
Had the question, now under consideration, 
been before the supreme court, language 
more appropriate to its decision could not 
have been used. The right was created, and 
declared to be an equitable one. A court of 
chanceiT can act upon such right, in accord- 
ance with established principles, and the 
modes peculiar to its organization. But the 
supreme court say, even the forms of pro- 
ceeding authorized by the statute, may be 
followed by the federal court, if not incon- 
sistent with the rules of chancery. It is the 
characteristic of a court of equity to regard 
substance more than form. Having juris- 
diction of a subject matter, in the language 
of the late Chief Justice Marshall, it will ex- 
ercise it upon its own principles. We think 
the present bill is clearly sustainable under 
the statute, which gives to the complainant 
the discovery and the relief prayed for in 
his bill. And we are also of the opinion, 
that the bill is sustainable on the general 
principles of equity, independently of the 
statute. It would, indeed, be a reproach to 
the administration of justice, if a debtor, by 
converting his estate into choses in action 
or stocks, or, if his estate consisted of such 
property as can not be reached by an exe- 
cution, he should be able to hold it in de- 
fiance of his creditors. At common hiw, an 
equitable estate can not be sold on execution; 
but who ever doubted that it might be sold, 
by a decree in chancery? And, in the case 
of Vanness v. Hyatt, 13 Pet. [38 V. S.] 300, 
the supreme court say, that an equitable 
interest in personal property is governed by 
the same rule. Being satisfied on the first 
ground, it is unnecessary to examine this 
one. It would not be difficult to show that 
both on principle and authority, the second 
ground is sustainable- The demurrer must 
be overruled. 
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Case Wo. 8,517. 

LOBWAY V. LOUSADA. 

[1 Lowell, 77; 1 Am. Law Rev. 92.] i 

District Court, D, Massachusetts. April, 1866. 

Consul — Fees — Action to Recover Back — ^Fed- 
eral JuRiSDicTioiT — Snip's Papers. 

1. The district court has jurisdiction of a suit 
brought by an alien against the consul of his na- 
tion, residing within the district, to recover the 
amount of official fees improperly exacted. 

2. The act of congress of March 3, 1817 [3 
Stat. 362], requires masters of British ships to 
deposit certain papers with the consul of his gov- 
prnment within forty-eight hours of his arrival 
in a port of the United States. It seems, that 
for receiving these papers, and recording the time 
of their reception, Uie consul may charge a fee. 

3. There is no such statute requiring the consul 
to certify to a redelivery of the papers to the 
master. 

Assumpsit brought April 11, 1865, by 
[James Lorway] an inhabitant of Nova Sco- 
tia, against [Francis Lousada] the Britisb 
consul, to recover back certain fees paid to 
him by the plaintifE under protest, in order 
to obtain his ship's papers from the consul; 
and wMch fees, the plaintiff alleged, the de- 
fendant had no legal right to demand. The 
defendant filed a plea to tbe jurisdiction of 
the court, to which the plaintiff demurred. 

O. T. Russell, for plaintifiC. 
O. G. Thomas, for defendant. 

t-OWELL, District Judge. This is a suit 
by an inhabitant of one of the British prov- 
inces of North America against her Brit- 
tanic majesty's consul at Boston, and the 
pleadings raise the preliminary question, 
■whether an action will lie here, between 
these parties, to recover back an alleged ex- 
cess of fees exacted by the defendant for 
an official sei-vice. Whether the facts 
would show that any overcharge has in fact 
been made, is not now the question; but, 
supposing one to have been made, and that 
the payment was not such as the law would 
presume to have been voluntary, the point 
raised is, that no action can be maintained 
in our courts. 

That foreigner, even transiently here, 
may sue and be sued by citizens and by 
each other in our courts of common law 
and equity, is now the better opinion, and is 
in accordance with the law of England. 
Story, Confl, Law, § 542; 2 Kent, Comm. 
64; "Westl. Priv, Int Law, § 120 et seq. 
Such actions are constantly brought in our 
state courts, and this general practice meets 
the approval of jurists. A late French writ- 
er has said, that the other nations have Jtlst 
cause of complaint against France, in that 
her laws deny to strangers the right to sue 
each other in France; a privilege, which is 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission. 
1 Am. Law Rey. 92, contains only a partial re- 
port] 



allowed, he says, in almost all civilized 
countries, Foel. Dr. Int. § 127, &c. 

Courts of admiralty, it is true, exercise a 
considerable latitude of discretion in enter- 
taining suits between strangers; and they 
are guided to some extent in the particular 
case by the nature of the controversy, 
whether it involves a question of general 
law, or only of the local law of the foreign 
country. This distinction perhaps arose out 
of the great diffidence with which courts of 
admiralty in England were formerly accus- 
tomed to approach questions of local law, 
whether domestic or foreign. However this 
may be, it is now the better opinion, in this 
countiT at least, that where circumstances 
make it either necessary or highly conven- 
ient that the jurisdiction should be retained, 
as for instance when the voyage of a for- 
eign vessel is broken up here, a court of ad- 
miralty will take the case, whether the law 
which it will be bound to administer hap- 
pen to be local or general. In short, the 
question is one of discretion in the exercise 
of an admitted power, and not of the power 
itself. See, per Taney, C. J., Taylor v. 
Caryll, 20 How. [61 U. S.] 611; The Ha- 
vana [Case No. 6,226]; The Whilhelm Fred- 
erick, 1 Hagg. Adm. 138; Patch v. Mar- 
shall [Case No. 10,793]; The Jei-usalem [Id. 
7,293]; notes to 2 Pars. Mar. Law, bk. 3, 
c. 3. And the remark of Mr. Justice Curtis 
in Patch v, aiarshall [supra], is to be un- 
derstood, I have no doubt, in reference to a 
court of admiralty and its jurisdiction, 
which alone was involved in that case. One 
other assumption of fact was made by both 
pai'ties at the argument, which was, that by 
the law of England, if an overcharge, such 
as is here alleged, had been made, and the 
payment was compulsory, an action would 
lie against the officer to recover the excess; 
and it has not been shown, that such an ac- 
tion must by the English law be brought in 
the home couiiis. Assuming this to be so, 
I am of opinion that such an action may be 
maintained here, there being no treaty pro- 
vision to the contrary. 

So far as the official character of the de- 
fendant is concerned, it has long been set- 
tled as the law of England and America, 
that consuls may be sued, and even ar- 
rested, for debt or damages. Wheat. Int. 
Law, 423; 1 Phillim. Int. Law, 240. And 
see FoeL Dr. Int, § 191; Mass. Droit Com- 
mer. No. 446; Pard. Droit Commer. No. 
1448; Davis v. Packard, 7 Pet. [32 U. S.] 
276; [Vincent v. Baker, 3 Maule & S. 384.] 2 
If" the defendant owes a debt, however 
small, to one of his countrymen, it can be 
sued in this court. Is there any thing in the 
nature of this supposed debt to put it on a 
different footing? I am unable to see any 
such difference. All the reasons of pro- 
priety and convenience are the same. The 
defendant for many purposes has his domicile 

; ■ 

2 [From Am. Law Rev. 92.] 
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here, where the caiise of action, too, arose, 
and where the witnesses may he supposed 
to be. Story, Confl. Law, § 69; Westl, Priv. 
Int. Law, § 139. Indeed it is not easy to see 
how any effective suit could be maintained 
in any other forum. If the laws of ESngland 
allow one of their consuls to be sued at 
home, while residing abroad, the seiTice upon 
him must be made by aid of some local rule, 
allowing a substituted if not a fictitious serv- 
ice; and a judgment so founded could hardly 
furnish the ground of an action out of Eng- 
land. In the case of some not impoitant 
consulates, the office is exercised by our own 
citizens, who have neither real nor fictitious 
residence elsewhere; and in other cases the 
controversies may arise with our own citi- 
zens. The rule of necessity in many cases, 
and of convenience in all, is plainly in favor 
of the jurisdiction here. It must be admitted, 
that the mere fact of the defendant being a 
consul is unimportant, because consuls are 
liable to suit; nor is it more important that 
the plaintifC is a foreigner, for alien friends 
may freely sue in our courts; nor that the 
plaintiff is a British subject, for he may have 
suit against his consul somewhere. And the 
only point strenuously argued was that a 
court here cannot or ought not to pass upon 
the proper exercise of the consul's duties. 
No doubt our government, in all its depart- 
ments, is bound to accord to the consul, after 
the executive authority has received him, the 
free exercise of all his consular authority, such 
as may exist hy custom, treaty, or general 
international law. But, after he has done 
an act professedly official, I see no reason 
why an individual may not try the question 
here, whether the act was within the scope 
of his authority. I perceive no greater ob- 
jection to a court undertaking to construe 
the English law in a case of this kind than 
in any other in which it may be involved 
between party and party, nor any reason of 
comity that should forbid it. International 
comity is rather on the other side. All nations 
are supposed to desire that justice should be 
done between their own subjects, and inter- 
national law does not in the case of consuls 
exempt them from the jurisdiction of the 
courts at the place of their residence. For 
these reasons I must overrule the plea to the 
jurisdiction. Demurrer sustained. 

At a later term, the case was tried to a jm'y, 
and the evidence tended to show that the ac- 
tion was prosecuted at the request and ex- 
pense of the government of Nova Scotia to 
test the legality of a small fee which the con- 
sul usually charged to provincial vessels. The 
whole overcharge declared for was fifteen shil- 
lings, agreed to be equal to $3.63; but it was 
said that three thousand vessels a year were 
subjected to it in the port of Boston alone. It 
was made up of two charges of seven and 
sixpence, for certificates of entry and clear- 
ance and the registration of them, of which 
the former was said by the defendant to be 



required by the laws of the United States, and 
the latter to be authorized by usage. The 
statutes and orders in council of Great Brit- 
ain regulating the fees of consuls were proved 
on behalf of the plaintiff; and the defendant 
introduced evidence of a long established 
usage at Boston, New York, and Philadel- 
phia, in his favor. The case was argued by 
the same counsel as before. 

In charging the jury, LOWELL, Distiict 
Judge, said: 

So far as this case turns on the laws of 
Great Britain, we must decide it merely upon 
tlie evidence before us, trusting that any mis- 
takes we may fall into will be corrected by 
the official persons who may be caUed upon to 
consider the effect of our judgment upon the 
usages of the consid's office here and in other 
ports; for it is said to be rather for the ex- 
amination of these usages than for the recov- 
ery of the very trifling sum at issue, that this 
action is prosecuted. 

It is admitted that the sums of money now 
sued for were paid by the plaintiff, not only 
under protest, but under compulsion, in order 
to recover his ship's papers which were in the 
defendant's possession. This being so this ac- 
tion will lie, if the exaction was illegal. The 
laws and orders in council of Great Britain 
have been given in evidence, and you will de- 
cide (no question of construction being in- 
volved in the issue) whether the charge of sev- 
en shillings and sixpence is the lawful fee for 
each certificate of the kind given in this case, 
and whether such certificates are required to 
be given by those laws or orders. If you find 
no such certificates mentioned, your next in- 
quiry win be whether the plaintiff made any 
such request in respect to the second cei-tifi- 
cate, as is mentioned in the order of May, 
1855, to authorize services to be rendered 
which are not required by law- If you find 
either a request by the plaintiff, or a legal 
duty imposed on the consul, you will find 
for the defendant on this part of the case; 
otherwise for the plaintiff. 

The first certificate stands upon other 
grounds more familiar to us. By a statute of 
the United States, passed March 3, 1817 (3 
Stat. 362), and still in force, the master of 
every foreign ship and vessel must deposit his 
register and the clearance and other papers 
granted by the officers of customs at the port 
from which he came with the consul of the 
nation to which the vessel belongs within 
forty-eight hours of his arrival in an Ameri- 
can port, and must deliver to the collector of 
the port a certificate from the consul that 
they have been so deposited; and this under 
a severe penalty. And the consul is not to 
deliver back the papers until the master has 
exhibited to Mm a clearance in due form 
from the collector of the port, and this under 
a penalty of not less than five hundred nor 
more than five thousand dollars. This right 
to make the consul the depositary of the 
ship's papers, is evidently regarded as a 
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privilege, because the act goes on to say that 
it shall not extend to the vessels of those na- 
tions in whose ports our consuls have not a 
like privilege". Now it is argued to you very 
forcibly on behalf of the defendant, that a 
certificate thus required by our law, and 
which is necessary for the master hi dealing 
with our custom-house, cannot be refused by 
the consul and cannot but have been requir- 
ed by the plaintife, and that its registration 
was essential for the protection of both par- 
ties in fixing the dates of the ti-ansaction. 

It is argued for the plaintife, that the stat- 
ute 17 & 18 Viet e. 104, § 279, commonly 
called the merchant shipping act, requires 
of masters a deposit of papers in the hands 
of the consul, within exactly the same time 
of forty-eight houi-s after arriving at any 
foreign port, and that by the other laws and 
orders already referred to, the services of 
the consul, in respect to the deposit and re- 
delivery of those papers, are to be gratuit- 
ous. This is admitted to be true; but it ap- 
pears by inspection of that part of the mer- 
chant shippmg act, that the papers there re- 
ferred to are wholly different from the reg- 
ister and other papers mentioned in our law, 
being those which relate to the crew, and 
that the law is looking to the due supervision 
by the consul of the relation between the 
master and the men; while our statute 
touches only those which show the nation- 
ality of the vessel and the legality of the 
voyage, and deals with what may be called 
the international aspects of the voyage. If 
this be so, the provision that the deposit of 
wholly different papers shall not be the sub- 
ject of a charge, is, of course, immaterial. 
So far as our law is concerned, then, I rule 
to you that the first certificate is required to 
be given; and that the second certificate, 
namely, that the vessel has been duly clear- 
ed, is not required, and is useless for any 
purposes connected with our port or custom- 
house. You will apply this law to that of 
the foreign country, proved as a fact before 
you, and decide accordingly, under the in- 
structions above given, whether these char- 
ges, or either of them, were lawful. 

A good deal was said by learned counsel 
on both sides, about the reasonableness of 
the charges. It will not be necessary for you 
to concern yourselves with that question, if 
you find the ease is provided for by the laws 
and orders given in evidence. If you find it 
wholly untouched by those laws and orders, 
and yet, that the services were rendered at 
the request of the plaintiff, he must pay 
what they were reasonably worth. But I 
think it my duty to say to you, that I see 
nothing in the evidence which would war- 
rant you in coming to that conclusion in* re- 
spect to the second certificate. 

The jury found for the plaintiff for one-half 
the amount demanded; and in answer to a ques- 



(Case No. 8,518) LOTHROP 

tion by the qourt, said that the second certifi 
cate was not required by the law of Great Bri- 
tain, nor given at the request of the plaintiff. 
Judgment accordingly. 



Case No. 8,518. 

In re LOTHROP. 

[5 Law Rep. 456.] 

District Court, D. Massadiusetts. Dec, 1842. 

Bankruptcy — Application for Discharge — Ob- 
jections BT Ckeditors — Right to 
Trial by Jury. 
The only remedy of a bankrupt, where a ma- 
jority in number and interest of his creditors file 
their written dissent to his discharge, is to de- 
mand a trial by jury. 

This matter came up for a hearing upon 
the bankrupt's application for a discharge. 
A majority in number and value of the cred- 
itors who had proved their debts appeared 
to resist the application, and file their dis- 
sent in writing. A hearing was sought by 
the banki-upt [George W. Lothrop] before 
the judge alone, and a preliminai-y question 
arose as to his rights under the fourth sec- 
tion of the act [of 1841 (5 Stat. 443)], which 
provides "that if, in case of bankruptcy, a 
majority, in number and value, of the cred- 
itors who shall have proved ttieir debts at 
the time of hearing of the peition," &c., 
"shall at such hearing file their written dis- 
sent to the allowance of a discharge and 
certificate to such bankrupt, or if, upon such 
hearing, a discharge shall not be gi-anted to 
him, the bankrupt may demand a trial by 
jury upon a proper issue to be directed by 
the court at such time and place and in 
such manner as the court may order; or he 
may appeal from that decision," &e., "to the 
circuit court." 

George Alexander Smith, for bankrupt, con- 
tended that he had a right to be heard in the 
first instance by the court, and, in case a 
discharge was refused, then to demand a 
jury, or appeal to the circuit court. 

Charles Theodore Russell, for creditors. 

SPRAGTJB, District Judge, after remai-k- 
ing that the provision was not free from ob- 
scurity, decided, that where a majority in 
number and value of the creditors file their 
written dissent .to the bankrupt's discharge, 
the only alternative left to him is to acqui- 
esce in that dissent, or demand a trial by 
jury; in other words, that the only mode 
of trying the issue between the bankrupt 
and the opposing creditors is by jury, and 
that he is not entitled in this case to be 
heard by the court, and then, in case of a 
refusal to grant a discharge, demand a trial 
l>y Juiy, or appeal to the circuit court. This 
case was accordingly ordered to be heard by 
a jury. 
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Case "No. 8,519. 

LOTHROP et al. v. STEDMAN et al. 

[13 Blatchf. 134; 15 Am. Law Keg. (TJ. S.) 

346; 4 Ins. Law J. 829; 12 Alb. Law 

J. 354; 22 Int. Rev. Rec. 33.] i 

Circuit Court, D. Connecticut. Oct 1, 1875. 

Insukaxoe CosrPANT— Repeat^ op Chartek~Pko- 
CEEDixGS IX Insolvency — Insurance Commis- 
siONEK— Suit bt Stockholder Alleging Solv- 
ency — Injunction — Custody of Assets. 

1. The legislature of Connecticut, in 1866, char- 
tereti a life insurance corporation, reserving, in 
the charter, a right to alter, amend or repeal it 
"at the pleasure of the general assembly." A 
statute of the state, passed in 1871, created the 
office of insurance commissioner, and provided, 
that, if it should appear to him that the as- 
sets of any life insurance company were less 
than its liabilities, he might petition the prop- 
er court of probate to appoint a trustee to take 
possession of its property for the benefit of its 
creditors, and made it his duty to so petition 
if it should appear that its assets were less 
in amount than iiree-fourths of its liabilities. 
S., the insurance commissioner, jretitioned the 
probate court, setting forth that the assets of 
said corporation were less than three-fourths 
of its liabilities, and praying for the appoint- 
ment of a trustee. After a full hearing on 
the merits, the petition was dismissed. There- 
after, the legislature, by a joint resolution passed 
at its May session, in 1875, which contained sun- 
dry recitals, resolved, that said charter should, on 
the 1st of Septembc»r, 1875, "be and become whol- 
ly and absolutely repealed and annulled," provid- 
ed, that, if the corporation should, before said 
day, supply the deficiency existing in its assets, 
and receive from S. a certificate of a specified 
fact, the charter should remain in full force, and 
should not, by such resolution, be repealed or an- 
nulled, and provided that if S. and the corporation 
should disagree as to the amount of assets, their 
value and their sufficiency, two judges of the 
state courts should determine the amount of such 
assets, their value and sufiiciency, and certify 
the deficiency, if any, to be paid in, and, if the 
corporation should, within thirty days after the 
delivery of such certificate to the secretary of the 
corporation, pay in such deficiency, such resolution 
should become inoperative and void; that the de- 
cision of the judges should be made, and the cer- 
tificate be delivered to the secretary before No- 
vember 1st, 1875; and that, in ease the corpora- 
tion and S. should disagree as to the value or 
sufficiency of the assets, and the corporation 
should not siipply the deficiency on or before 
September 1st, 1875, S. should, on that day, take 
possession of all the assets, books and papers of 
the corporation, and hold the same "subject to 
the order of said chief judge, and to be disposed 
of as provided by law." A statute passed by the 
legislature at th& same session provided, that the 
title to the assets of life insurance companies, on 
the repeal of their charters, should vest in the in- 
surance commissioner, who should dispose of them 
for the benefit of those interested in them, sub- 
ject to the control of the proper state court. The 
corporation did not, prior to September 1st, sup- 
ply, to the satisfaction of S., the alleged deficien- 
cy, and disagreed with him in regard to the 
amount, value and sufficiency thereof. S. pre- 
pared to take possession of tiie property of the 
corporation, on September 1st, and prior to the in- 
vestigation by the two judges. The corporation 
thereupon obtained an injunction ex parte from a 
state court, to enjoin S., which, after a hearing, 
was, on motion of S., dissolved. S. also obtained 
an es parte injunction from a state court to re- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
12 Alb. Law 3. 354, contains only a partial re- 
port.] 



strain the officers of the corporation from dis- 
posing of its assets. The plaintiffs in fliis suit, 
holders and owners of policies of insurance issued 
by the corporation, filed this bill against S. and 
the corporation, alleging its solvency, and ask- 
ing an injunction against S. from taking posses- 
sion of its assets, and applied for a provisional 
injunction to that effect: Held, that such in- 
junction must be refused. 

2. It should be a very clear case to justify a 
court in deciding that an act of the legislature is 
invalid, on a motion for a provisional injunction. 

3. The principle, that a stockholder of a cor- 
poration cannot maintain a bill in equity against 
a wrong-doer, to prevent an injury to the cor- 
poration, unless it shall be averred, and shall af- 
firmatively appear, that the corporation has re- 
fused to take measures to protect itself, does not 
extend to a bill which is in good faith filed by a 
creditor; and the plaintiffs are only creditors of 
the corporation. 

4. "When a charter or a general statute pro- 
vides tliat such charter is subject to repeal by 
the legislature, at its pleasure, without restric- 
tions or conditions limiting the power of repeal, 
the legislature has the right to exercise its powers 
summarily and at will, and its action, being a 
legislative and not a judicial act. cannot be re- 
viewed by courts, unless it should exercise its 
power so wantonly and causelessly as palpably to 
violate the principles of natiu-al justice, and, in 
such a case, a repeal, like other legislative acts 
which do thus violate the principles of natural 
justice, may be reviewed by courts. 

5. The decision of the court of probate did not 
debar the legislature from taking such legislative 
action as it deemed just. 

6. A repeal of a charter does not of itself vio- 
late or impair the obligations of any contract 
which the corporation has entered into. 

_ 7. The l^islature has the right, as an admui- 
istrative measure, to appoint a trustee, to take 
the assets and manage the affairs of a corporation 
whose charter has been repealed, in eonforjnity 
with the general, just rules which it has pre- 
scribed, or with the rules of a court of equity, if 
no statutory provisions have been enacted. 

8. The resolution of repeal, in this case, was a 
legislative act declaring the repeal and not the 
forfeiture of the charter, and the recitals in it 
were not in the nature of judicial findings of fact, 
but the statement of the reasons which operated 
upon the legislative mind. 

9. By the resolution, in this case, the charter 
was repealed, but the repeal was not to take 
effect, or be operative, if a specified event should 
tliereafter take place, which event was uncertain. 
The designation of me two judges, to determine 
whether the event had taken place, was not a del- 
egation of the power to determine whether the 
charter should or should not be repealed, but a 
delegation of the duty of ascertaining whether a 
fact existed,, upon the existence of which the legis- 
lature had determind that the repeal should not 
go into effect 

10. Even if the charter were in existence and 
unrepealed, the legislature had the power to take 
away the custody of the assets of the corporation 
from its directors, and entrust the custody to an 
officer of the state, pending an investigation inta 
the company's solvency, and the determination 
of the fact whether the event had happened on 
which a repeal of the charter would take place. 
Such power was derived from the reserved power 
of aimending the charter at pleasure. 

11. The effect of the action of the legislature 
was to make S. a trustee, under the exclusive di- 
rection and control of a court of equity, and sub- 
ject to its decrees. 

[This Tv-as a bill in equity by William K. 
Lothrop and others against John W. Stedman 
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and others. The suit was brought in a state 
court of Connecticut, and was remoyed on 
petition of plaintiffs to this court Heard 
on motion for a provisional injunction.] 

William D. Shipman and William W. Mc- 
Farland, for plaintiffs. 

Simeon E. Baldwin, for insurance com- 
missioner. 

SHIPMAN, District Judge. The American 
National Life and Trust' Company was in- 
corporated hy the general assembly of the 
state of Connecticut in the year 1866, under 
the name of 'the American National Life 
Insurance Company. The eighth section of 
the charter is as follows: "This resolve 
may be altered, amended, or repealed, at the 
pleasure of the general assembly.*' A stat- 
ute of the state, passed in 1871, relating in 
pait to life insurance companies, and creat- 
ing the office of insurance commissioner, pro- 
vided, in substance, that, if it should appear 
to the commissioner, from any report, valua- 
tion, or examination of any life insurance 
company, that the assets of any such com- 
pany incorporated by this state were less 
than its liabilities, the commissioner should, 
at his discretion, bring a petition to the 
proper court of probate, praying for the ap- 
pointment of a trustee, to take possession 
of the property of such company for the 
benefit of its creditors, and, if it should ap- 
pear that the assets were less in amount 
than three-fourths of the liabilities of such 
company, the act made it imperative upon 
the^commissioner to bring such petition with- 
out delay. 

On November 23d, 1874, Mr. John W. Sted- 
man, then and now insurance commissioner' 
of this state, prefeiTed his petition to the 
proper probate court, alleging that the result 
of an examination of the financial condition 
of the American National Life and Trust 
Company, and a valuation of its policies and 
assets, disclosed that the assets of the com- 
pany were less than its liabilities, and less 
than three-fourths of its liabilities, and pray- 
ing for the appointment of a trustee. After 
a full hearing, said com't, having called to its 
assistance a judge of the superior court, in 
pursuance of a statute of the state, found 
"that the allegation tliat such assets axe less 
than three-fourths of the liabilities is untrue, 
that the allegation that the assets of said 
company are less than its liabilities is true, 
and the court further finds that the aefi- 
cieney is not such that the prayer of the peti- 
tion should be granted," and dismissed the 
petition. 

The insurance commissioner presented to 
the general assembly, at their May session, 
1875, a special report upon the affairs of this 
company, and, at the same session, the legis- 
latiu'e passed the following joint resolution: 
"Whereas the American Mutual Life Insur- 
ance Company of New Haven has trans- 
ferred its assets to the American National 



Life and Trust Company of New Haven, and 
has ceased business, said last named com- 
pany assuming the liabilities of said Ameri- 
can Mutual Life Insurance Company;- and 
whereas, it appears from the report of the 
insurance commissioner relating to the af- 
fairs of said American National Life and 
Trust Company, that the liabilities of said 
company exceed its assets more than four 
Imndred thousand dollars; and whereas, said 
company has neglected and refused to render 
to the Insurance commissioner a. report of its 
condition and affairs, as required by law; 
therefore, resolved by this assembly, that the 
charter of said American Mutual Life In- 
surance Company and the charter of said 
American National Life and Trust Company 
shall, on the first day of September, A, D. 
1875, be, and become wholly and absolutely 
repealed and annulled; provided, however, 
that, if said Amei*ican National Life and 
Trust Company shall, before said first day 
of September, 1875, supply the deficiency 
existing in its assets, and receive from the 
insui'anee commissioner a certificate showing 
that the assets of said company are sufficient 
to satisfy all outstanding and unpaid debts 
and claims, and to provide a full reinsurance 
resei-ve upon its policies in force, "to be as- 
certained as now required by law, then the 
charters of said companies shall remain in 
full force, and shall not, by this resolution, 
be repealed or annulled; provided, further, if 
there shall be any disagreement between the 
insurance commissioner and said American 
National Life and Trust Company, as to the 
amount of assets, their value and their suffi- 
ciency, the chief justice of the supreme court 
of errors shall, upon the application of either 
the insurance commissioner or said company, 
designate one of the judges of the superior 
court to sit with him, and they shall fully 
hear the parties and determine the amount 
of such assets, their value and sufficiency, 
and their detennination shall be conclusive, 
and they shall thereupon issue their certifi- 
cate of the amount of the deficiency, if any, 
to be paid in; and, if said company shall, 
within thirty days after the 'delivery of said 
certificate to the secretary of said company, 
pay in the deficiency therein stated, this reso- 
lution shall become inoperative and void. 
The decision of said judges shall be made, 
and said cectifieate shall be delivered to said 
secretary, before November 1st, 1875. And 
provided further, that, in case of a disagree- 
ment between the said company and the in- 
surance commissioner as to the value or 
sufficiency of its assets, and said company 
does not supply the.deflciency in its assets on 
or before the first day of September, 1875, 
the insurance commissioner shall then and 
thereupon, on said first day of September, 
1875, take possession of all the assets, books 
and papers of said company, and hold the 
same subject to the order of said chief judge, 
and to be disposed of as provided by law." 
At the same session, the legislature passed 
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a statute in regard to the disposition of the 
assets of life insurance companies upon the 
repeal of their charters, providing, in sub- 
stance, that the title of the assets of any- 
such corporation should vest absolutely, and 
in fee simple, in the insurance commissioner, 
who should hold and dispose of the same 
for the use and benefit of the creditors and 
policy holders of such company, and such 
other persons as may be interested in such 
assets, and divide the avails in a specified 
order, and be subject to the direction and 
control of the superior court for the county 
within which the corporation should be situ- 
ate. The American National Life and Tx'ust 
Company did not, prior to September 1st, 
1875, supply, to the satisfaction of the com- 
missioner, the alleged deficiency in its assets, 
and disagreed with that ofiicer in regard to 
the amount, value and sufficiency thereof. 
He made preparations to take possession of 
the property of the company on September 
1st, 1875, and prior to the investigation by 
the chief judge and his associate. The com- 
pany thereupon brought a petition before the 
superior court for New Haven county, to en- 
join the commissioner against his proposed 
action, A tempoiury ex parte injunction was 
granted, which was dissolved by his honor, 
Judge Beardsley, on motion of the Insurance 
commissioner, and alter a hearing of the 
parties. A temporary and ex parte injunc- 
tion has also been gi-anted by Judge Robin- 
son, of the court of common pleas, upon the 
petition of the insurance commissioner, to 
restrain the directors and executive officers 
of the company from disposing of its assets. 

Sundry citizens of the state of New York 
who hold and own policies of insurance 
which have been issued by said company, or 
which it is liable to pay hy virtue of law- 
ful contracts heretofore entered into, have 
brought their bill in equity before this court, 
against the commissioner and said corpoi-a- 
tion, alleging its solvency, praying that the 
commissioner be enjoined against taking pos- 
session of said assets, and that the company 
be enjoined against delivering such posses- 
sion, mainly and principally upon the ground 
that the resolution of the general assembly 
which has been quoted, and which is the 
foundation of the authority of the commis- 
sioner so to take possession, is void and of 
no effect. The reasons which are urged in 
support of this position will be stated here- 
after. The complainants have also moved 
for the issuing of a provisional injunction 
to restrain the commissionea* from taking 
possession of the assets of the company un- 
til the final hearing of the bill, and, upon 
this motion, counsel for the complainants 
and for the commissioner have been heard 
at length. The only question now to be de- 
cided is, whether a provisional injunction 
should be granted. 

The general principles of law which are 
involved in this case are of great importance, 
and concern pecuniary interests in this coun- 



try of no ordinary magnitude, and would 
justify me in taking more time for the con- 
sideration of this motion than I am now 
able to give. It is proper that the hearing 
which will soon take place before Chief Jus- 
tice Park and his associate, in regard to the 
value of the assets of the company, should 
not be embarrassed by the pendency of any 
undecided "motions in this court, and it is 
due to the policy holders in the company, 
that they should be speedily apprised by 
the decisions of courts in regard to the man- 
agement of its property. These considera- 
tions demand a prompt decision, and pre- 
vent anything more than a succinct state- 
ment of the principles which I deem ap- 
plicable to the ease. 

It is obvious, at the outset, that the ques- 
tion wliich I am asked to determine has 
always been considered by courts one of 
grave importance. "The right of the judi- 
ciary to declare a statute void and to arrest 
its execution, is one which, in the opinion of 
all courts, is coupled with responsibilities 
so grave, that it is never to be exercised ex- 
cept in very clear cases; one department of 
the government is bound to presume that 
another has acted rightly. The party who 
wishes us to pronounce a law unconstitution- 
al takes upon himself the burden of proving,, 
beyond all doubt, that it is so." Erie & N. 
E. R. Co. V, Casey, 26 Pa. St 2S7, per Black, 
J. It should be a very clear case to justify 
a court in deciding that an act of the legis- 
lature is invalid, upon a motion for a pro- 
visional injunction— a proceeding which ad- 
dresses itself particularly to judicial discre- 
tion. 

The defendant corporation is a stock cor- 
■poration authorized to issue life policies up- 
on the mutual plan of insurance, but it is 
not stnctly a mutual insurance company, 
and the policy holders are not necessarily 
members of the corporation, and have no 
right to participate in its management. The 
complainants appear before the court only 
as creditors of the company. Being citizens 
of the state of New York, they have a right 
to bring this bill against the defendants, citi- 
zens of Connecticut, and their interest as 
creditors of the corporation, and cestuis que 
trust of the fund which is now in the conti'ol 
of the directors of the corporation, entitles 
them to maintain their suit, -if they have 
suffei'ed injury. The principle, that a stock- 
holder of a corporation cannot maintain a 
bill in equity against a wrong-doer, to pre- 
vent an injury to the corporation, unless it 
shall be averred, and shall affirmatively ap- 
pear, that the corporation has refused to 
take measures to protect itself, does not ex- 
tend to a bill which is in good faith filed 
by a creditor. 

It is suggested, that the questions in tliis 
case are the same as those which are stated 
in the petition of the insurance company 
now pending in the superior court, and that 
they have already been virtually passed up- 
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on T)y the decision of Judge Beardsley. 
"Wliile the deeision of any judge upon a mo- 
tion for a temporary injunction is not a con- 
trolling authority, yet it is ti'ue, that the 
same general questions which are here pre- 
sented were discussed in the argument he- 
fore Judge Beardsley, and the fact that an 
eminent judge of this state had, in effect, 
refused the injunction when it was urged by 
the insurance company, should properly lead 
me to exercise caution before I gi-anted it in 
an action which, though brought by the pol- 
icy holders, the affidavits on file in this case 
tend to show was instituted at the instance 
of the company. 

The counsel in the case are not seriously 
at issue as to the principles which are appli- 
cable to the repeal of charters by legisla- 
tures. A charter is a contract between the 
state and the corporators, and the corpora- 
tion takes the grant subject to the limita- 
tions which are contained in the act of in- 
corporation. If no power of repeal is re- 
served) none can be exercised; but, when 
the charter itself or a general statute pro- 
vides that the chaiter is subject to repeal by 
the legislature, at its pleasure, without re- 
strictions or conditions limiting the power 
of repeal, the legislature has the right to ex- 
ercise its power summarily, and at will, and 
its action, being a legislative and not a ju- 
dicial act, cannot be reviewed by courts, un- 
less it should exercise its power so wanton- 
ly and causelessly as palpably to violate the 
principles of natural justice, and, in such 
case, a repeal, like other legislative acts 
which do thus palpably violate the princi- 
ples of natural justice, may be reviewed 
by courts. The power of the legislature, 
therefore, is not unlimited, for the private 
rights of persons are not subject to an un- 
just and despotic exercise of power lij a 
legislature, without means of redress. "The 
theory of our governments, state and nation- 
al, is opposed to the deposit of unlimited 
power anywhere. The executive, the legis- 
lative and the judicial branches of these 
governments are all of limited and defined 
powers." Loan Association v. Topeka, 20 
Wall. [87 XI. S.] .663. It is always to be pre- 
sumed that the legislature has exercised its 
great powers for adequate cause, and the 
extreme caution with which legislatures or- 
dinarily act upon the subject of the repeal 
of charters fully warrants such a presump- 
tion. 

It is to be observed, that this charter, like 
the majority of Connecticut charters, pro- 
vides that it may be repealed "at the pleas- 
ure of the general assembly." It is unlike 
the charters in the Pennsylvania cases of 
Erie & N. E. R. Co. v. Casey, 26 Pa. St. 287, 
and Com. v. Pittsburg & C. R. Co., 58 Pa. 
St. 46, which provided, that, if the companies 
should abuse or misuse then- franchises the 
charter should be subject to repeal. There 
is no question here, whether the legislature 
is or is not the final judge whether the con- 
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tingency upon which the authority to repeal 
is based has' occurred. The language of this 
charter is also unlike the charter which was 
examined in Allen v. McKean [Case No. 229], 
which provided that the legislature could 
alter, limit, restrain or annul the powers 
conferred, and in which case the court held 
that a right of absolute repeal was not re- 
served. The right of repeal is here express- 
ly reserved, is to be exercised at the pleasure 
of the general assembly, and is subject only 
to the limitation which I have suggested. 

It is not material whether the court of pro- 
bate had or had not decided that it was not 
expedient to appoint a trustee. That court 
simply found that the company was insolv- 
ent, but that its assets were not less than 
three-fouiths of its liabilities. The finding 
or the opinion of the court did not debar the 
legislature from taking such legislative ac- 
tion as it deemed just. 

A repeal of a charter does not of itself vio- 
late or impair the obligations of any contract 
which the corporation has entered into. But 
the legislature cannot establish such rules 
in regard to the management and disposition 
of the assets of the coi-poration, that the 
avails shall be diverted from, or divided un- 
fairly and unequally among, the creditors, 
and thus impair the obligation of contracts, 
or that the portion of the avails which be- 
long to the stockholders shall be sequestered 
and diverted from the owut^rs, and thus in- 
jure vested rights. "The capital and debts 
of banking and other moneyed corporationt. 
constitute a trust fund and pledge for the 
payment of creditors and stockholders, and a 
court of equity will lay hold of the fund 
and see that it be duly collected and applied. 
* * * A law distributing the property of 
an insolvent trading or banking corporation 
among itsstockholders, or giving it to stran- 
gers, or seizing it to the use of the state, 
would as clearly impair the obligation of its 
contracts, as a law giving to the heirs the 
effects of a deceased natural person, to the 
exclusion of his creditors, would impair the 
obligation of his contracts." Curran v. Ar- 
kansas, 15 How. [56 U. S.] 312. The legis- 
lature has also the right, as an adminis- 
trative measure, to appoint a trustee, to take 
the assets and manage the affairs of a cor- 
poration whose charter has been repealed, in 
conformity with the general, just rules which 
it has prescribed, or with the rules of a court 
of equity, if no statutory provisions have 
been enacted. If no ti-ustee is appointed by 
the legislature, "a court of equity which nev- 
er allows a trust to fail for the want of a 
trustee, would see to the execution of that 
trust, although, by the dissolution of the cor- 
poration, the legal title to its property had 
been changed." Curran v. Arkansas, cited 
supra. The complainants do not controvert, 
in the main, the principles which have been 
stated, but they contend, that, while the leg- 
islature had the right to repeal this charter, 
it has not been in fact repealed; and, if it 
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lias been repealed, that the provisions by 
"Which the commissioner was appointed to 
hold the assets subject to the order of the 
chief judge, who does not act as a judge, 
but merely as a committee, and whose di- 
rections are not subject to appeal or review, 
^nd the provision that the title to the assets 
shall be vested in the commissioner, are in- 
valid, and that the resolution is void. 

(1) It is contended that the preamble is 
void, because the legislature has no power to 
find facts which may affect private rights, 
and that the preamble is so interwoven with 
the resolution, that, being void, the resolu- 
tion is void also. It is true, that the facts 
recited in a preamble of a private statute 
are not evidence, as between the person for 
whose benefit the act was passed and a third 
person, and that a legislature has no power 
to find facts by legislative enactment, so as 
to be evidence in suits against persons who 
were not applicants for the act. Elmondorlf 
V. Carmichael, 3 Litt (Ky.) 472; Parmelee v. 
Thompson, 7 Hill, 80. This is an obvious rule 
of evidence, but it has no application here. 
If, as is admitted, the legislature had the 
power to repeal the charter, it had the pow- 
er to state the reasons which induced it to 
act. A statement of the reasons was not in- 
dispensable to the validity of the repeal, but 
was proper for the information of the pub- 
lie and of the corporation. This resolution is 
not a judicial act, finding that a forfeiture 
of the charter has taken place. If it was, it 
<iould well be urged, that a legislature has 
not ordinarily judicial powers, and that the 
attempt to exercise judicial functions is void; 
but, the resolution is a legislative act, de- 
claring the repeal and not the forfeiture of 
the charter', and the recitals are not in the 
nature of judicial findings of facts, but the 
statement of the reasons which operated up- 
on the legislative mind. "The inquiry in- 
to the afCairs or defaults of a corporation, 
with a view to continue or discontinue it, is 
not a judicial act No issue is formed. No 
decree or judgment is passed. No forfeiture 
is adjudged. No fine or punishment is im- 
posed. But an inquiry is had in such fonn 
as is deemed most wise and expedient, with a 
view to ascertain facts upon which, to exert 
legislative power, or to learn whether a con- 
tingency has happened upon which legisla- 
tive action is required." Crease v. Babcock, 
23 Pick. 344. 

(2) The complainants insist, that the legis- 
lature must of itself determine whether an 
enactment shall or shall not be a law, and 
cannot delegate the power to make or repeal 
laws; and that the attempted repeal of this 
charter is delegated to the insui-ance commis- 
sioner, and is, therefore, -void. The resolu- 
tion provides, that the charter shall be re- 
pealed on September 1st, 1875, provided, if 
the company shall, before that day, receive 
a certificate that the deficiency in its assets 
has been supplied, then the charter shall re- 
main in full force; and, in case of a disagree- 



ment between the commissioner and the 
company as to the amount of its assets, the 
chief justice and his associate shall deter- 
mine and state the amount to be paid in, 
and, if the amount so found shall be paid 
within thirty days, the resolution shall be in- 
operative and void. I am inclined to the 
opinion, that, by this resolution, the charter 
was repealed, but the repeal was not to take 
efleet, or be operative, if a specified event 
should thereafter take place, which event 
was uncertain. The commissioner, subject to 
an appeal to the chief justice and a judge of 
the superior court, was to determine whether 
that event had taken place. The legislature, 
for itself, determined and enacted that tlie 
charter should be repealed, provided an 
event did not occur in the future. The as- 
certainment and announcement tnatthe event 
had happened, the legislature enti-usted to an 
officer, or a committee, whom it designated. 
The legislature delegated to no one the pow- 
er to determine whether the charter should 
or should not be repealed. It delegated the 
duty of ascertaining whether a fact existed, 
upon the existence of which it had determin- 
ed that the repeal should not go into effect. 
"A valid statute may be passed to take ef- 
fect upon the happening of some future 
event, ceitain or uncertain. It is a law in 
pi-aesenti, to take effect in future. The 
event or change of circumstances must be 
such as, in the judgment of the legislature, 
affects the question of the expediency of the 
law. The legislature, in effect, declare the 
law inexpedient if the event should not hap- 
pen, but expedient if it should happen: 
They appeal to nobody to judge of its ex- 
pediency." Barto V. Himrod, 8 N. Y. 483, 
per Iluggles, C. J. 

(3) The complainants further say, that the 
charter is not repealed until after the decision 
of Judge Park and his associate; that the 
legislature has no power, either before or 
after the repeal, to take the assets of an 
insui-ance company out of the hands of its 
officei-s, and to transfer the custody of the 
property to a third person, who is to hold 
them subject to the order of an individual 
acting not as a judge, and exercising no 
judicial functions, and not necessarily guided 
by the principles of law, and from whose 
order there is no appeal; and that tlie resolve 
is a special and personal statute, prescribing 
an exceptional and peculiar rule of conduct 
upon this single corporation, and, therefore, 
unjust, and in violation of legislative powers. 
The original resolution which was 3repoited to 
the legislature contained the first proviso 
only. As reported, it manifestly provided 
that the charter should be repealed on Sep- 
tember 1st, 1875, unless, upon the happening 
of a certain event, the repeal should not go 
into eft'ect. An amendment was added, i>y 
which, in case of disagreement between the 
commissioner and the insm-ance company, 
another committee was appointed, to ascer- 
tain the amount of deficiency, if any, and. 
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if the amount so ascertained should be paid 
in, the resolution should he inoperative and 
void. It is a question which it is not now 
■necessaiy to determine whether the charter 
is already repealed, or whether its repeal 
•occurs at the expiration of the time which is 
limited for payment of the deficiency, if any 
there he, which may be found by the two 
judges, and upon non-payment of the amount. 
I have already suggested that the true con- 
struction is, that the charter is repealed, to 
take effect or not to talre effect, upon the 
happening of an uncertain event. If the 
•chai-ter is repealed, there can be no doubt 
•of the power of a legislature to appoint some 
person to act inerely as custodian of the 
assets of the corporation. But, assuming that 
the charter is now in existence and unrepeal- 
■ed, I am of the opinion that the legislaturp 
has the power If in their opinion the public 
interests and the rights of the creditors of a 
particular coi-poration demand it, to take 
away the custody of the assets of such cor- 
poration from its directors, and entrust the 
■custody to an officer of the state, pending an 
investigation into the company's solvency, 
•and the determination of the fact whether 
the event has happened upon which a repeal 
■of the charter will take place. It is apparent, 
from an inspection of the resolution, that 
the legislature deemed the corporation insol- 
vent, and that the liabilities exceeded the 
jissets r?-iO0,O00, and also was of opinion that 
the coi-poratiou had not complied with the re- 
•cxuirements of law, and that the affairs of 
the company were in so precarious a posi- 
tion that it was proper to take the unusual 
«tep of repealing the charter. But, the legis- 
lature was also willing to give the company 
.-an opporlTinity of making good the deficiency, 
.and further was willing not to permit the 
decision of the insurance commissioner upon 
the question whether the deficiency had been 
.supplied, to be final, but to entrust the final 
Tiearing and determiijation in regard to the 
sufficiency of assets 'to two persons whose 
judicial position pec^iarly adapts them to 
pass upon disputed questions of fact, and 
whose official character precludes the suspi- 
cion that injustice might be done, and should 
-assure the creditors that their rights are to 
1)6 guarded. That investigation would neces- 
sarily consume time. The question present- 
ed itself— do the interests of the cestuis que 
trust in the property of the company require 
that, during the investigation, the assets, 
which, in om* opinion, have become seriously 
impaired, shall remain in the hands of the 
directors? The legislature decided to place 
the assets, for the time being, in the custody 
of an officer of the state, and derived their 
power so to do from the genei-al power which 
had been reserved over the affairs of this 
Ijaxticular corporation— that of amendment 
of its charter at its pleasure. "Whatever 
might be true, if the charter was a close one, 
the general assembly could impose upon the 
•defendants any additional condition or bur- 



den connected with the grant, which they 
might deem necesary for the protection or 
welfare of the public, and which they might 
originally and with justice have imposed." 
English V. New Haven & N, Co., 32 Conn. 
243; Inland Fisheries Com'rs v. Holyoke 
Water-Power Co., 104 3ilass. 440. It is not 
necessary that the resolution should be styled 
an amendment. Bishop v. Brainard, 2S Conn. 
29S. The legislatm*e has reserved to itself 
the control of this chaiter, and can modify 
it to meet any exigency which may arise in 
the affaii-s of the coi-poration; and, when the 
legislature has detei-mined tlmt the pecuniaiy 
interests of the creditoi-s are so imperilled 
that the necessity of repealing the charter 
may arise, it would seem that the legislature 
has the power to provide that the officer who 
has tlie overeight of all the insurance com- 
panies of the state is the proper pei-son to 
have the exclusive custody of the assets of 
this c(^TPoration, and act as its treasurer for 
the time being. The legislature could or- 
iginally have imposed this condition upon the 
company. They can impose it at any time 
when tliey deem it necessary for the protec- 
tion or welfare of the corporation. 

It is, also, earnestly contended, that the 
resolution directs the commissioner to hold 
the assets subject to the order of a committee 
not acting judicially, and from whose order 
there is no appeal, and who, by his direction, 
is not necessarily acting in conformity with 
principles of law. It is true that the chief 
justice will act as committee or agent of the 
legislature, and not strictly in his judicial 
capacity; and, if the resoution and the gen- 
eral statute in regard to life insurance cor- 
porations whose chartei"s have been repealed, 
placed the assets imder the control of a 
committee, to be disposed of as the committee 
pleased, and without the control of the courts 
of the state, such acts would properly be 
the subject of severe criticism, and might be 
declared to be inoperative. This resolution 
simply empowei^ the commissioner to hold 
the assets. He cannot sell or dispose of them 
under the resolution, but is merely their 
custodian. The chief justice has only au- 
thority to notify the commissioner either to 
return the assets to the company, or that 
the event has not taken place upon which 
the repeal of the charter is avoided, after 
which the commissioner is to be governed 
by the general statute. He then becomes a 
trustee under the exclusive direction and con- 
trol of a couit of equity, and subject to its 
decrees. The assets are not to be managed 
or disposed of, and the avails are not to be 
paid, in accordance with the order of a com- 
mittee, but in pursuance of the general stat- 
ute and under the direction of the superior 
court— a court of general jurisdiction and of 
full chancery powers. The weight of the 
complainants' argument bore upon this clause 
of the resolution, which they considered most 
unjust and pi-ejudicial to their interests. 1 
thinli that they misapprehend the nature of 
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the powers of the chief judge over the assets, 
which is so limited that there is no inter- 
ference with the rights of creditors. 

Upon the argument of the motion, the pro- 
visions of the general statute were criticised 
hy the complainants. The bill does not aslc 
for the interference of the court upon the 
ground of the invalidity of the statute, but 
the court is aslced to prevent the commission- 
er from taking possession of the assets under 
the authority of a resolution of the geneml 
assembly which is alleged to be void. I do 
not deem it, therefore, incumbent upon me, 
at this time, to consider the chai-aeter of the 
statute. 

The- suggestion which has been made in re- 
gard to the control of the legislature over 
those charters in which a power of amend- 
ment or repeal has been reserved, applies to 
the objection that this resolution is a special 
and peculiar law by which the rights of this 
corporation are to be jeopardized, d^ering 
from the law applicable to all other cor- 
porations in like condition. All insurance 
companies in Connecticut are . created by 
special charter. Each company is under the 
particular supervision of the legislature, and 
is liable, in case of insolvency or malfeas- 
ance, to be controlled by such action applic- 
able to the special case, as shall serve to pro- 
tect creditors, or stockholders, or the public. 

Sundry affidavits were read for the pur- 
pose of showing that Mr. Stedman had not 
informed the company, prior to September 
1st, of the amount of the alleged deficiency, 
and had not given the company an opportun- 
ity to supply the required amount, and had 
not acted justly towards the company since 
the passage of this resolution. Counter affi- 
davits were presented by the commissioner. 
If any steps were to be taken by the com- 
missioner in advance of the action of the 
company, prior to September 1st— in regard 
to which I express no opinion— I am not 
satisfied that the commissioner failed to do 
whatever the resolution or the statutes, or 
the duty which he owed to the corporation 
or to the public, imposed upon him. The cor- 
poration does not seem to me to have suffer- 
ed in consequence of a neglect of the com- 
missioner to keep it informed of his views 
and wishes. 

The motion for a provisional injunction is 
denied, and the restraining order now in 
force is vacated. 
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Case Wo. 8,521. 

LOTTIMER et al. v. LAWRENCE. 
[1 Blatchf. 613.] i 

Circuit Court, S. D. New York. Oct. Term, 
1850. 

Customs Duties- Act op 1846— Thkead-Lace — 
Repeal Act l!S42. 

1. Thread-lace, made wholly by machinery, 
composed of linen and cotton, first introduced into 
this country since the tariff act of July 30, 1846 
(9 Stat. 42), took effect, and invoiced and known 
in trade as thread-lace, falls under the head of 
"thread-laces" in Schedule B, and is subject to 
a duty of 20 per cent, ad valorem. 

[Cited in Benziger v. Robertson, 122 U. S. 
213, 7 Sup. Ct. 1171.] 

2. The 20ih section of the tariff act of August 
30, 1842,-5 Stat. 565,— although not repealed by 
th« act of 1846,— see Morlot v, Lawrence [Case 
No. 9,815], — applies only in cases where an ar- 
ticle has not been specially provided for by tlie 
act of 1846. 

[Cited in U. S. v. United States Tel. Co., Case 
No. 16.603.] 

This was an action against [Cornelius W. 
Lawrence] the collector of the port of New- 
York, to recover back an excess of duties paid 
by the plaintiffs [William Lottimer and Alfred 
Large,] on an article invoiced as thread-lace, 
and made wholly by machinery. The plain- 
tiffs claimed that it was chargeable with duty 
of 20 per cent, ad valorem under Schedule E 
of the tariff act of July 30, 1846 (9 Stat. 47) 
as falling under the head of "thread-laces," 
The duty charged was 25 per cent ad valorem 
under Schedule D. The facts of the case and 
the ground taken by the defendant appear by 
the opinion of the court. A verdict was taken 
for the plaintiffs, subject to the opinion of 
the court on a case to be made. 

Elias H. Ely, for plaintiffs. 

J. Prescott HaU, Dist. Atty., for defendant. 

NELSON, Circuit Justice. It is admitted 
that the article in question in this case is com- 
posed of linen and cotton, and it is supposed, 
therefore, by the defendant, that it comes 
within the enumeration in Schedule D of the 
act of 1846 of "manufactures composed whol- 
ly of cotton, not otherwise provided for," 
when that is taken in connection with a clause 
in the twentieth section of the act of August 
30, 1842 (5 Stat 565). That section provides, 
that "on all articles manufactured from two 
or more materials, the duty shall be assessed 
at the highest rates at which any of its com- 
ponent parts may be chargeable. 

We have already decided at this term, in 
the case of Morlot v. Lawrence [supra], that 
this twentieth section of the act of 1842 is 
still in force, not having been repealed, either 
directly or by necessary implication, by the 

1 [Reported by Samuel Blatchf ord, Esq., and 
here reprinted by permission.] 
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aet of 1846. But the evidence in this ease 
shows, and it was conceded on the ti-ial, that 
the ai-tiele in question here was first intro- 
duced into the country since the act of 1846 
took effect; and that it is invoiced, and has 
always been known in the trade, under the 
denomination of thread-lace. That heing so, 
it falls directly within the description of 
"thread-laces" in Schedule E. 

The goods, then, coming within the list of- 
artides enumerated in that schedule, the case 
is not one that can he aided by the twentieth 
section of the act of 1842; because, that sec- 
tion applies only in cases whM.'e the article 
in question has not been otherwise provided 
for. If it has been specially provided for, 
that excludes any constructive designation by 
operation of the twentieth section. Judgment 
for plaintiffs. 

Case Wo. 8,5SS. 

LOTTIMER V. BBDFIELD. • 

[Cited in Greenleaf v. Sdiell, Case No. 5,782. 
Nowhere reported; opinion not now accessible.] 
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LOTTIMER et al. v. SMYTHE. 

[17 Int Rev. Rec 12.] 

Circuit Court, S. D. New York. Nov. 14, 1871. 

Customs Duties — Act 1864— Silk Crapes— Piece 
Silks— Silk not Otherwise Provided for. 

This action was brought in 1867 to recover an 
excess of duty of 10 per cent., collected by the de- 
fendant as collector of the port of New York on 
silk crapes. The defendant claimed said goods 
were liable to 60 per cent, duty, under the 8th 
Beetion of the tariff act of 1864 [13 Stat. 210], 
as "piece silks." The plaintifE claimed the goods 
were subject to a duty of 50 per cent under the 
latter clause of the same section, as beins: "man- 
ufactures of silk not otherwise provided for." 
Verdict for plaintiffs. 

[Cited in Jlorrison v. Arthur, Case No. 9,842; 
Arthur v. Morrison, 96 U- S. 110.] 

[Action at law by William Lottimer to re- 
cover of Henry A. Smythe, collector, an ex- 
cess of duty paid on certain goods. Tried 
before a jury.] 

Defendant's counsel offers in evidence the 
opinion of the 'board of appraisers of the 
New York custom-house, dated September 15, 
1864. (Objected to.) Offered, not as deciding 
the law, but as a fact that the official board 
of appraisers, in 1864, passing on this ques- 
tion, whether silks in the piece included 
crape, decided that it did. Excluded. Der- 
fendant excepts. 

John Van Arsdale called by the defendant 
Sworn. Defendant's counsel offers in evi- 
dence the entiT made by William Lottimer & 
Co., the plaintiffs, by the steamship City of 
Limerick, dated New York, 24th July, 1863. 
Objected to. Admitted. Plaintiffs except. 
Defendant's counsel reads fyom the entry: 

No. 601, 1 case silks. 

603, 1 case ditto. 

603, 1 case ditto. 

15EED.CAS. — 59 



Also offers in evidence, accompanying the 
entry, the invoice, and reads thex-efrom: 

No. 601, 25 packets 4-4 folded crape. 

602, 20 packets 4-4 folded crape. 
15 « 6-6 « 

603, 10,264 1-2 yards 3-4 rolled crape. 
13,354 « " 

12,162 1-2 « " 

Also the classification in the custom-house 
on the invoice: 

"Manf. silk, costing under one dollar per square 
yard, 30 per cent. " 

On the enti-y is the classification return 
from the appraiser's oflBce: "Return— Silks 
under one doUaa*." 

Q. Did you look up these sevei-ai invoices 
and entries? A, Yes, sir. Q. Are these all 
you could find of the firm of Lottimer & Co. 
after the act- of 1861 [12 Stat. 178], and prior 
to the aet of 1864 [supra]? A. Yes, sir. Q. 
You are an officer in the custom-house? A. 
Yes, .sir. Q. You are in charge of the rec- 
ord room, where all these papers are kept? 
A. Yes, sir. 

Defendant's counsel offers entiy by the 
steamship Kangaroo, dated 21st January, 
1863: 

No. 2,009, 1 case silk crape. 

2.010, 1 case silk crape. 

2.011, 1 case silk crape. 

2.012, 1 case silk crapes and neckties. 

On the entry is the return from the cus- 
tom-house: "Silks, under one dollar, from 
40 to 30 per cent." 

Defendant's counsel also puts in evidence 
the invoice accompanying the entry: 

No. 3,009, 23 packets 4-4 folded crape, 22 inches 

wide. 
13 *' " 21 inches 

wide. 
9 « « 21 inches 

wide. 

3.010, 9 " " allow 1-2 

yard, 26 inches wide. 
16 packets 4-4 folded crape. 
20 " " 27 inches. 

3 " " 28 1-2 inch- 

2.011, 32,623 1-2 yards 3-4 folded crape, 86 

inches wide. 
28,458 « " 36 

inches wide. 
20,330 " « 38 

inches wide. 

2.012, 2S, 39 -ards folded crape 42 inches wide. 

4'nt " 5-4 3S inches wide. 

3 packets 4-4 28 1-2 inches 

wide. 

Defendant's counsel also offers the invoice 
by the steamship Asia, 15th February, 1863: 

Z. 600, 1 case silk crapes. 

6 pieces 4-4 colored crape. 
"Return silk under one dollar, 1,319 yards, S247. " 

Also puts in evidence entry of William 
Lottimer & Co. per steamship City of Lon- 
don, dated 17th May, 1864: 

ZZ. 2,033, 1 case silk crape. 

Return from the appmiser's oflace: "Silks 
under one dollar, 1,620 yards, 51,486.40." 

Also the invoice accompanying the entry, 
dated May 4, 1864, describes the crapes in 
this way: 
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Z. 2,033, 163 yards ground Aeropbine. 

152 1-2 yards light ground Aerophine. 

164 yards Bische. 

223 yards drab, 99 Vert novo, 
160 yards green. 

32 yards rose. 

99 yards blue. 

165 yards Lyon. 
160 yards violet. 

267 yards, 1,944 1-2 maize. 

AH under the general head of "Aerophine." 

English crapes under one dollar per square 
yard. 

Also puts in evidence the entiy by the 
steamship the City of Washington, dated 
November 30, 1863, entry of silk crape. Also 
the invoice describing it as folded crape and 
folds of rolled crape. Eight entries of fold- 
ed crape and five entries of rolled ci-ape. The 
entry is "one case silk crape." 

Q. Did you bring up with you all the en- 
tries of William Lottimer & Co. you could 
find between the dates named? A. Yes, sir. 

(These entries and invoices are taken sub- 
ject to the exception of plaintiffs' counsel.) 

Defendant's counsel also offers specific en- 
tries of A. T. Stewart & Co. and of Lord & 
Taylor, and other houses than the plaintiffs, 
of the same form, entered as silk crape— in- 
voice calling it folded and rolled crape- 
classified as silk. This evidence is not of- 
fered with the intention of impeaching or 
contradicting any witness. Objected to. 
Excluded. Defendant excepts. 

Defendant's counsel puts in evidence the 
samples shown to the witnesses, as illustrat- 
ing the testimony of the witnesses who have 
spoken of them. Plaintiffs' counsel objects 
to anything which is not black crape. Ad- 
mitted. Exception. Defendant rests. 

Plaintiffs' counsel calls Harrison Millai-d, 
who being duly sworn, testified: 

By Mr. Curtis: Q. Are you a clerk in the 
custom-house? A. Entry clerk; yes, sir. Q. 
How long have you been in that capacity? 
A. Four or five years. Q. Can you state 
definitely when you went into that position? 
A. I could not remember now; it is four or 
five years ago that I held the position of 
entry clerk; I have been seven or eight years 
in the custom-house in other departments. 
Q. You were there in 1867 as entiT clerk? 
A. Yes, sir. Q. I wish to know according 
to the custom— the practice in the custom- 
house—what is the first step a merchant, or 
his agent, has to do when he comes to make 
an entry? A. He gives the entry to the entiy 
clerk to pass— that is the first step— contain- 
ing the invoice and the bill of lading, and 
the entry made out in due form. Q. Is that 
paper (handing invoice per City of Balti- 
more to the witness) what is commonly 
known as an entrj'? A. Yes, sir. Q. Sup- 
pose the invoice, which a merchant or his 
agent brings to the custom-house, specifies 
folded crapes, how Is it necessary that he 
should enter them on the entry paper? A. 
Folded crapes. Q. Suppose the invoice spec- 
ified folded ei'apes? A. You must enter them 
according— 



Defendant's counsel objects on the ground 
that the form of the entry is prescribed by 
statute, and cites from Bradley's Digest of 
the Statute, (sections 2, 3, p. 3o5), being the 
act of March 2, 1799 [1 Stat. 657]. Objection 
sustained. Exception. 

Q. Suppose that when the entry specifies 
folded crapes, when the invoice specifies 
folded crapes, and the merchant enters them 
■as silk crapes— of what does that inform the 
entry clerk? 

Objected to. 

The Court. I cannot conceive that this wit- 
ness is any more competent to speak of that 
than a juror. 

Mr. Curtis. He is the officer whose duty it 
is to pass the goods, if the entry is in con- 
formity of law and the requirements of the 
office. 

The Court. Here is a witness called to 
speak of a transaction in 1867, about the 
time when he entered upon his duties, and 
he is asked in reference to an entrj' of fold- 
ed crapes, what the language of "silk crapes" 
informed him. He is no more competent to 
speak of that than a juror. ■ 

Q. Suppose the invoice specifies folded 
crape and he enters them as crapes, or as 
folded crapes, would you or not pass the en- 
try in that form? 

Objected to. 

The Court The question whether it is a 
compliance with the 'law, is a question of 
law. 

Q. When a merchant makes an offer to en- 
ter goods at the custom-house by bringing 
his invoice and his entry, can he or not get 
possession of his goods until he has paid the 
highest duty which the entry clerk may re- 
quire him to pay, according to the specifica- 
tion of the goods in the entry? 

Defendant's counsel objects, on the ground 
that it is a question of law. Objection sus- 
tained. Plaintiffs' counsel makes an offer 
of proof. The court stated that it could only 
rule on questions. Plaintiffs' counsel except- 
ed. 

Mr. Curtis. I (Jffer to prove by the entry 
clerk, who was in the office at the time the 
entry in question was made, that it is the 
practice at the custom-house to require a 
merchant offering to make an entry of crapes 
to specify in his entry whether they ai-e 
made of silk or some other material; that 
when he has described them as silk crapes 
in his entry he is required to pay the duty 
—the highest duty that the law levies on silk 
goods— and that he cannot be allowed to 
make the entry until he has paid that high- 
est duty, I further offer to prove by the 
same witness, that unless the party specifies 
in his entry in the case of such goods ast 
crapes the material of which they are made, 
he would not be allowed to make the entry. 
I further offer to prove by the same witness, 
that if the entiy were to describe the goods 
as silk crapes, and the party were to offer 
to pay fifty per cent, duty under the act of 
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18G4, he -would not, according to tlie con- 
struction of that act then acted upon in the 
<;ustom-house have been allowed to enter 
them at all. That is the substance of the 
•evidence which I ofEer. 

Mr. Davis. Do I understand that that is 
received by the court as an offer? 

Mr. Curtis. It is stated simply as the pur- 
pose for which I wish to use the witness. 

The Court. Put your questions; if object- 
ed to I will rule upon them. 

Mr. Curtis. Does your honor decline to 
rule upon this? 

The Court. There is no question upon 
Tvhich to rule. 

Plaintiffs rest. Testimony closed. 

B. L. Ludington and Geo. Ticknor Curtis, 
for plaintiff. 
Noah Davis, Dist. Atty., for defendant. 

T\'OODRUFF, Circuit Judge (charging jury). 
The controversy between the parties to tliis 
•suit is said to be, and no doubt is of im- 
portance. An importance extending beyond 
the small amount which is involved in^this 
particular action. It is important so far as 
the government is concerned, because it af- 
fects the revenue derivable from importa- 
tions, which are shown on this trial to be of 
-a very considerable amount. It is important, 
so far as the plaintiff and other importers are 
concerned, because it affects the amount 
which they are to pay to the government 
on importations of large quantities of goods. 
It is also proper to say that it is a controversy 
which, although it involves a conflict of in- 
terest and a conflict of opinion, is to be view- 
ed not as hostile in any other sense. The 
government asts of its citizens and residents 
who import articles of foreign growth and 
manufacture, that they contribute to the 
Tcvenue of the government, whatever by law 
Is required; tne government should seek, and 
I trust its officers do seek that and nothing 
more; and the defendants I trust as citi- 
■zens, on their part are willing to pay what 
the law requires. They ought not to be re- 
quired and are justified in not expecting to be 
required to pay more. And, therefore, when 
41 difference has arisen between the govern- 
ment officers ai.d the defendants as to what is 
the true amount to be paiu, it is proper 
•calmly and dispassionately to consider what 
the government has a right to require, and 
■Avhat it is the duty of the merchants to pay. 
Upon such a conflict of opinion (and I trust 
. in the spirit I have suggested to you) ujne 
plaintiffs here have brought their action to 
recover back what they claim to be an ex- 
cess of duty exacted from them by the de- 
fendant, when in the office of collector of 
this port, upon importations of crapes. It 
has been correctly stated that wlien the de- 
fendant in his official position required, as a 
•condition of giving up the govermnent con- 
trol and custody of the plaintiffs' goods, that 
they should pay a sum of money which was 



assessed thereon, and the plaintiffs objected 
and protested, and complied with all the 
proper formalities (which are not now call- 
ed in question) but submitted and paid, the 
defendant receiving the plaintiffs' money is 
boimd to justify his exaction; and in this 
ease the defendant has the burden of show- 
ing to you, so far as you are called upon to 
pass upon the facts, that the exaction that 
he made was a lawful exaction. He seeks 
to do this by appefiling to the act of con- 
gress, which has been repeatedly adverted to 
in your hearing, and he claims that under the 
law the exaction which he made was not 
more than was due to the government which 
in that behalf he represents. The clause of 
the statute referred to is the section and 
paragraph which imposes on all dress and 
piece silks, ribbons and silk velvets of which 
silk is a component material of chief value, 
60 per cent ad valorem, I understand the 
defendant or his counsel to rest his justifica- 
tion solely upon that language, and even up- 
on a few words of that language "on all 
piece silks;" while on the other hand tiie 
plaintiff insists that the language "piece 
silks" does not describe the goods in ques- 
tion at all, and that although they were sub- 
ject to duty, it is to another duty, at anoth- 
er rate per cent, described in a subsequent 
clause of the section "on all manufactures 
of silk, of which silk is the component ma- 
terial of chief value." That presents in very 
broad, general terms the controversy between 
these parties, namely, whether the goods 
that were imported by the plaintiff and 
which were the subject of the exaction com- 
plained of are "piece silks" within the mean- 
ing of the first-named clause of this statute, 
or whether, being manufactured of silk, 
as it is conceded they are, they are without 
that description and left to be included in 
the more general final summing up of the 
section under the terms "all manufactures 
of silk not otherwise provided for." 

In geneml the construction and effect of a 
statute devolves upon the court as matter of 
law. But sometimes the subject to which 
the statute relates is of such a nature that a 
knowledge of facts not appearing in the stat- 
ute is necessary in order to a just applica- 
tion of the terms of the act— facts which the 
court cannot judicially know, and which it 
is for the jury to determine upon the evi- 
dence. In other words if there were noth- 
ing in the statute before us that involved 
anything but that which the tribunals of jus- 
tice were bound judicially to know and take 
cognizance of, no question could arise which 
would involve an inquiry by the jury. But 
it is true of some statutes, and especially or 
more frequently true of statutes regulating 
imports that there should be a knowledge 
of extrinsic facts outside of the statute, in 
order to give an interpretation and applica- 
tion of the statute to the subject matter of 
the controversy. That leads to the condition 
in which this case now stands. The more 
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general question, as I slated to you, is -wheth- 
er this statute imposes a duty of 60 per cent, 
upon these goods? The court can interpret 
the statute ivhen tiie facts are ascertained; 
but the statute employing terms the mean- 
ing of which the court does not necessarily 
know, a question of fact arises which is 
brought here for your determination. That 
question of fact has been correctly stated 
to you by botlx the counsel: Are the goods 
which were the subject of the exaction now 
complained of "piece silks" in the sense in 
which that term is used in the statute, or are 
they left unprovided for by that language, 
and tlierefore do they fall within the con- 
eluding paragraph "manufactures of silk not 
otherwise provided for." I say that is the 
question, aud it is to be answered by an 
inquiry couched in a somewhat different 
phrase — are the goods In question "piece 
silks?" Are they included within the terra 
"piece silks" according to the known commer- 
cial use of these terms. The statute uses 
these terms in their commercial sense. Stat- 
utes regulating duties on imports are in- 
tended to regulate and control or aflfeet trade 
and commerce, aud are addressed not merely 
to revenue officers but to merchants and deal- 
ers whose interest* and whose business are 
to be affected by those laws— those who im- 
port and deal in the subjects upon which du- 
ties are imposed— and therefore descriptive 
terms employed in such statutes are to be 
taken according to their known signification 
in trade and commerce. But in reference to 
this particular case another observation and 
another rule becomes important; for I un- 
derstand it to be claimed on the one side and 
conceded upon the other that the term 
"piece silks" is not in commercial use as a 
technical designation of any silks whatever. 
Another rule therefore becomes important in 
this particular ease, viz., that when general 
terms are used the terms are to be taken and 
applied in their ordinary and comprehensive 
meaning unless it is shown (as I understand 
it is not claimed to be shown in this in- 
stance), that they have in their commercial 
use acquii-ed a special and restricted mean- 
ing. That is to say if "piece silks" is a term 
of general meaning in its ordinary accepta- 
tion and it be not shown that it is a term 
used in commerce to designate anything save 
only that the goods are silks, then it is to be 
taken in its general and natural signification 
to embrace all silks imported in the piece. 
I understand it to be also claimed on the 
one hand and conceded on the other that the 
term as used in the statute embrace.*! all 
silks manufactured and imported in the 
piece, and as distinguishing goods thus im- 
ported from goods that are imported in a set 
form or pattern adapted to a particular and 
specific use. I understand the counsel for 
tlae plaintiff, and in this he exhibits great 
candor and fairness towards the defendant, 
to concede that the term "piece silks" does 
mean silks imported in the piece, and that it 



does not describe distinctively any kind of 
silks so imported. 

Islv. Curtis. Any one kind. 

The Court. Any one kind of silks so im- 
ported; and further, that in commercial lan- 
guage there are no silks known as "piece 
silks." I understand the counsel even to go 
another step, and there is no doubt about 
it, that the goods in question are made of 
silk and are imported in the piece. Now, 
gentlemen, in this view of the meaning of 
the term "piece silks" and the absence of 
any known technical meaning to that term 
in trade or commerce, I feel constrained to 
say that it includes all silk goods made and 
imported in the piece according to its general 
and its ordinary signification, and that it 
therefore embraces crape, unless you are sat- 
isfied that crapes in trade and commerce— 
among men concerned in th6 business of im- 
porting and dealing in crape, are not known 
as silks. Unless crapes are shown to your 
satisfaction not to be known as silks then 
(under the concession that crape is imported 
in the piece and is made of silk), crapes fall 
within the designation of piece silks and 
were liable to the duty exacted by the de- 
fendant. The defendant on this subject, as 
you will have perceived, claims, in relation 
to this term "crape," that these goods, the 
subject of this importation, are known in 
trade and commerce as a particular kind of 
silk, and that the term "crape" is a term of 
discrimination among silks and nothing else; 
that although it may be true that popular 
language (used by the ordinary public in 
speaking of these goods) employs the term 
"crape" and nothing else, yet that it is so 
employed only as a means of discrimination 
between that and other kinds of silk goods, 
and that although the consumer when he 
wants that kind of goods inquires for crape, 
he does what the consumer does who wants 
satin, viz.: he inquires for satin; just as 
also when the consumer wants taffeta, he 
asks for it by its specific name, and not by 
its general designation, silk; when he wants 
gros de nap, he asks for gros de nap; when 
he wants canton crape, he asks for canton 
crape, and so through all the long list of silk 
goods imported in the piece which it is not 
worth while, nor indeed is it in my power to 
enumerate. The claim is, that the term 
"crape" is like the terms "taffeta" "gros de 
nap," "poult de soit," "canton crape," and 
various others that have been named here. 
That although these are distinctive terms, 
they are distinctive only as a discrimination, 
between kinds of silk, according to the use 
of that term among importing merchants and 
those who deal in them, and those to whom 
the tariff laws are addressed. That they ai-e 
not used as definitions withdrawing them 
from the more general term silks as it is 
used in this country; but that each and all 
of them, whether designated by one name or 
the other, are shown by the testimony to be 
known by those who are engaged in the busi- 
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ness of importing and aealiug in these goods 
as silks, and each is so known as much as 
either of them. That presents I think with 
distinctness and with as much clearness as 
at present I can, the view which the de- 
fendant takes of this subject— that the goods 
are imported, that they are made of silk, 
that they are known among commercial men 
as silks and are imported in the piece, and 
that although it is true as appears from the 
evidence that they are more popularly known 
as "crape," as another kind of silk is known 
as "taffeta," and another kind as "gros de 
nap," and another kind as "canton crape," 
and so on through the list, yet that these are 
subordinate terms which have grown into 
use for the reason that persons wishing to 
get a specific kind of silk employ the term 
which is best suited to indicate me specific 
kind of silk goods which they want, and 
hence have, passed into popular use, which is 
not to be made a test of the interpretation of 
the statute. On the other hand the plaintiffs 
insist that crapes are not known in trade and 
commerce at all as silks; and the counsel for 
the plaintiffs are perfectly correct when 
they insist that the question to be determin- 
ed here does not depend on the mere fact 
that crapes are made of silk, or that they are 
made chiefly of silk combined with gums, 
which the witnesses say are used for stiffen- 
ing these and other silks; that if the article 
is not known in trade and commerce under 
the designation of silks, then it is quite im- 
material for the purposes of the claim of the 
plaintiffs here whether they are made of 
silk or not. The amount of duty is to be 
determined by the commercial designation. 
I say on that subject that the claim of the 
plaintiffs is entirely correct, nor is it in con- 
flict with the claim which I have stated on 
the part of the defendant Both come to the 
question whether these goods are known in 
trade and commerce, and especially among 
those who import and deal in them, as silks 
or not That presents precisely the ques- 
tion of fact; it brings this controversy down 
to a very narrow point, which you are to 
pass upon in view of the evidence, which I 
shall not recapitulate. 

It is claimed by the defendant that be- 
fore the particular act of 1864 was enacted, 
these goods were known and imported as 
silks, and duty paid on them as silks, and 
that these plaintiffs concurred in the con- 
struction which was given to the previous 
law, and ■ without objection paid the duty 
upon them as silks. You have heard the 
comments of counsel upon both sides in re- 
gard to that subject The plaintiffs are not 
concluded by it. If they were under a mis- 
take, it could be corrected. It is not claimed 
on the part of the defeadants that the plain- 
tiffs are concluded, and it is insisted on the 
part of the plaintiffs they are not The evi- 
dence was relied upon as importing to your 
comprehension and your judgment that 
crapes were silks, and that they were so 
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understood, and that the plaintiffs paid duty 
thereon accordingly, and that it was only 
when the subsequent act was passed, chan- 
ging the phraseology of the statute and rais- 
ing a question of a somewhat different char- 
acter in relation to the amount of duty, that 
the suggestion has arisen which has led to 
the present claim. So in x'egard to the tes- 
timony of various witnesses; there is some 
conflict Some witnesses called by the plain- 
tiff say that these goods were not known as 
silks, and that for many years they were 
not themselves aware that they were made 
of that material; while, on the other hand, 
there is the testimony of some importing mer- 
chants in New York and Boston, who tell you 
that, according to their understanding, and 
in trade and commerce, these goods are silks, 
—not only manufactured of silk, but that 
they have always been known in trade and 
commerce as silks. It is not for me to settle 
the question of fact in dispute betn-een wit- 
nesses, or between parties, or to indicate to 
you any conclusion which you should draw 
from the evidence. It is purely a question 
•for you. If the goods in question are not in 
commercial language known as silks, the 
plaintiff is entitled to recover; but if they 
are, the defendant is entitled to your ver- 
dict 

Verdict for the plaintiff. 
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District Court S. D. New York. April. 1846. 

COLLISIOX — AOMIRALTr JURISDICTION IX SuP— 

Fault op Pilot — Masteu — Vis Major- 
Master's KNOWLEDGE of ENGLISH. 

1. Admiralty has jimsdiction in a cause of col- 
lision between vessels when the" Injury is re- 
ceived in a slip where the tide ebbs and flows be- 
tween piers or wharves in this port. 

2. The master of the vessel on board at the 
time is responsible for the wrongful act of die 
vessel, although it was consequential to the nepr- 
lect or misfeasance of a licensed pilot in securing 
her improperly to a wharf. 

[Cited in The China, 7 Wall. (74 U. S.) 70; 
Homer Hamsdell Transp. Go. v. Compagnie 
Generale Transatlantique, 63 Fed. 853.] 

3. It is an act of neglect and unsafe to leave 
a vessel in the winter season during the night at 
a wharf on the north side of the city, moosed with 
onlj' a single % inch chain. 

4. It is gross and culpable neglect to suffer her 
to remain in that situation in a high and increas- 
ing wind, augmented to a violent gale, in which 
her fastenings parted. 

5. The authority of a licensed pilot in securing a 
vessel in her berth is not paramount to that of 
her master; the latter is deemed in full command, 
and the acts of the pilot are regarded as done 
with the direction or approval of the master. 

[Cited in Camp v. The Marcellus, Case No. 2,- 
347.] 

6. It is not a vis major which excuses a master, 
that his vessel broke from her fastenings and 

1 [Reported by Edward R. Olcott Esq.] 
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caused damages to another in a tempest of wind, 
when he had warning and sufficient opportunity 
to protect her from that hazard. 
[Cited in brief in Olie Transfer No. 2, 56 Fed- 
314.] 

7. A foreign master who understands and 
speaks English imperfectly, will not be charged 
upon his declarations or admissions in that lan- 
guage, without clear proof that he well under- 
stood the meaning of what is addressed to him 
and that used by him in reply. 

The vessel is prosecuted for damages oc- 
casioned by her driying, with great violence, 
against the steamboat Independence, in one 
of the slips of this harbor. In the afternoon 
of the 15th of December, 1845, the bark, a 
Swedish vessel, arrived in this port, and was 
moored by the pilot, who brought her in, at 
pier No. 2, North river, on the south side of 
the wharf. The steamboat lay on the north 
side of the opposite wharf of the same slip. 
She was fastened to the wharf fore and aft 
by a single chain of only % iiich dimension, 
and it was admitted at the hearing by the 
counsel of the claimant and respondent, that 
she was not secured with a strength of fast- 
ening required by the usages of the port, in 
her position at that season of the year, on 
the north side of the harbor. A gale of wind 
of extreme violence from the northwest, set 
in early that evening, and continued through 
the night, and at 5 o'clock the next morning, 
when the master and crew were taking 
measures to carry out more fastenings furth- 
er to secure the bark, the foi*wai'd chain 
parted, and the bax'k was earned round by 
the wind, and driven violently stem on 
against the steamboat, breaking up her 
wheel-house and doing great damage, before, 
by the most active exertions of the crews of 
the two vessels and others aiding, she could 
be hauled off. 

C. Livingston, for libellant. 
B. Blunt, for claimant. 

BETTS, District Judge. This action has 
been contested essentially upon two points. 
The respondents contend, first, that this ^ourt 
has no jurisdiction of cases of collision oc- 
curring at the wharves and piers of the city; 
and secondly, that the master and bark are 
exonerated from responsibility, the vessel 
having been placed and left in that condi- 
tion by a licensed pilot, who navigated her 
into the harbor and moored her. The col- 
lision dausing the damage was a maritime 
trespass, committed upon tide waters, and 
as such is, upon general principles, within 
the jurisdiction of the admiralty. [Manro 
V. Almeida], 10 Wheat. [23 U. S.] 473. It 
takes cognizance of cases of collision within 
harbors, and upon rivers, infra corpus comi- 
tatus, where the tide ebbs and flows. Bul- 
loch V. The Lamar [Case No. 2,129]. The 
doctrine has been declared in numerous cases 
in this court, and I am. not aware of any ac- 
credited decision in the United States to the 
contrary; and no distinction is noted in the 
authorities restricting the jurisdiction over 



waters in hai-bors, not flowing into and out 
of slips, basins, &c. Laws of Oleron, ai-t 14; 
Moxon V. The Fanny [Case No. 9,895]; De 
Lovio V. Boit pCd. 3,776]; Hale v. Washing- 
ton Ins. Co. [Id. 5,916]; Bulloch v. The La- 
mar [supra]; Abb. Shipp. 99, note. Cani- 
zares v. The Santissima Trinidad [Case No. 
2,383]. I shall accordingly pronounce in fa- 
vor of the jurisdiction in this case. 

Upon the second point there is no founda- 
tion for the idea that the authority or re- 
sponsibility of the master or owners of the 
vessel was any way lessened by the act of 
the pilot in mooring her. That of the own- 
ers would have remained entire had the col- 
lision happened when the vessel was under 
way under the direction of the pilot, al- 
though the command of the master and his 
pei'sonal responsibility may, perhaps, be sus- 
pended for the time. Abb. Shipp. 161, note; 
Jae. Sea Laws, 125; Curt. Merch. Seam. 1'95, 
196, notes; [Bussy v. Donaldson] 4 Dall. [4 
U. S.] 206; 9 Wend. 1. But after the vessel 
was brought safely into port, the authority 
and responsibility of the master were fully 
reinstated, and the acts of the pilot in se- 
lecting her berth and arranging her moor- 
ings must be regarded as directed or adopt- 
ed by the master. By parity of reason his 
liability should be the same whilst the pilot 
is navigating the vessel, when he is not com- 
pelled by law to take a pilot. Curt. Merch. 
Seam. 196, note. I think, accordingly, that 
it is no matter of defence in this case that 
the bark was moored by the particular or- 
ders of the pilot. No law or port regulation 
has been shown subjecting the master to the 
authority of the pilot in respect to the posi- 
tion or fastenings of his vessel after she is 
brought Into port, and consequently the mas- 
ter, equally with his owners, is responsible 
for damages occasioned through ignorance, 
negligence or want of due precaution in the 
pilot in this service. 

Although, in the course of the hearing, it 
was conceded on the part of the claimant 
and respondent, the evidence had establish- 
ed the fact that the fastenings of the bark 
were insufficient, and not according to the 
custom of the port, and the court according- 
ly stopped the libellants giving further proof 
to that point, yet, on the argument, it was 
insisted that the damage was caused by vis 
major, a sudden and extraordinary tempest, 
which, in addition to the necessary strain 
and pressure upon the vessel, had raised 
masses of boards from the dock and driven 
them against the rigging, thereby forming 
a bulwai'k, which exposed her still more to 
the violence of the gale, and caused her fas- 
tenings to give way. It is suflacient avoid- 
ance of that branch of the defence that the 
gale commenced early the preceding even- 
ing, and augmented throughout the night in 
violence; and accordingly the master was 
warned in due season of the necessity of ac- 
tive precautions in securing his ship. He 
neglected strengthening her fastenings for 
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twelve hours, leaving her in almost a hur- 
ricane, with only a single and light chain 
to confine her. Had the disaster occurred 
in a sudden squall, striking the vessel with- 
out premonition, the defence would have a 
more urgent equity to favor it; but it was 
palpable negligence to trust his vessel 
through the night to a tempestuous wind di- 
rectly straining her ofE the wharf, where she 
was held only by a single and slender chain, 
which the proof shows to have been no more 
than the slightest fastening used in a like 
position in calm weather. 

The libellants seek also to sustain their ac- 
tion upon the alleged promise of the respond- 
ent to pay the damages. The respondent de- 
nies making such promise, and also the au- 
thority of this court to take cognizance of 
verbal contracts of indemnity made after 
a loss or injury had occurred, if indisputably 
proved. I do not discuss the question of ju- 
risdiction on this point, because, in my opin- 
ion, there is no sufficient proof that the re- 
spondent made the alleged agi-eement. He 
is a foreigner, who speaks English very im- 
perfectly. The promise set up is no more 
than the impression gathered by the master 
and some of the crew of the steamer, from 
his reply to a statement made by the master 
of the steamboat, at a time of considerable 
agitation and excitement on both sides. If 
the declai-ation was admitted, and the re- 
spondent might be regarded acting with rea- 
sonable composure at the time, I think the 
testimony entirely too vague and conjectural 
to be accepted as proof that he clearly com- 
prehended what had been said to him, or 
that his reply to it was correctly understood. 
The decree will be against the vessel for the 
expenses of repairing the steamboat, no al- 
lowance being made for the loss of the trip, 
and it must be referred to a commissioner 
to estimate and report the damages pur- 
suant to these directions. 
[See Case No. 2,337a.] 
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LOUDON V. FIRST NAT. BANK OF WIL- 
MINGTON. 

[2 Hughes (1877) 420; i 15 N. B. R. 476.] 

District Court, E. D. North Carolina. 

BA>'KnuPTOT — Illegal Prefehence —Substitu- 
tion OF Notes— KsoTVLEDGE of Iusolvbnot. 

1, Where an insolvent, with knowledge of his 
condition and with intent to pive his bank a pref- 
erence, substitutes small notes, payable immedi- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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ately, for older and larger ones held by the bank, 
some of whidi have aheady matured, sudh sub- 
stitution as a condition for a further loan having 
been demanded by the president of the bank with 
knowledge of the insolvent's condition, and there- 
by the bank is enabled more easily to and does ob- 
tain judgment upon said notes, and seize and sell 
the insolvent's property upon executions issued 
thereon, such seizure and sale Will be dedared 
void, and tbe amount realized at the sale will be 
ordered to be paid to the assignee of sudi msol- 
vent. 

[Cited in Brown v. Jefferson Co. Nat. Bank, 9 
Fed. 264.] 

2. Where a bank demands of a depositor, who 
has theretofore always been prompt in his pay- 
ments, and who has a note overdue and others 
about to mature, which he has made no arrange- 
ments to meet, that he shall, as a condition of a 
further loan which he requires to meet a bor- 
rowed note, substitute smaller notes, payable im- 
mediately, for those then held by the bank, and al- 
so for such further loan, in order to enable it 
more easily to obtain judgment thereon, held, 
that the demand was made with knowlegde of 
the applicant's insolvency. 

In bankruptcy. 

M. Loudon, for complainant. 
Adam Empie and W. S. &. D, J. Devane, 
for respondent. 

BROOKS, District Judge. This is a bill 
filed by John Loudon, assignee of Jacob 
Lyon, in which the complainant alleges as 
follows: Fii-st. That the said Lyon was, on 
and some time prior to the 8th day of July, 
1874, a merchant, and doing business in Wil- 
mington, and was on and before that day 
indebted to the First National Bank of Wil- 
mington, N. 0., in a- large sum. Second. 
That at and before the date mentioned, the 
said Lyon was insolvent, and being so insol- 
vent, and in contemplation of insolvency and 
bankruptcy, and with intent to create a pref- 
erence for the said bank over his other credit- 
ors, did procure his property to be seized un- 
der executions. That nearly all the property 
possessed by said Lyon was so procured by 
him to be seized and sold under executions 
in favor of said bank, and with intent to 
evade the provisions of the bankrupt law 
[of 1867 (14 Stat. 517)], and to prevent his 
property from coming to the hands of his as- 
signee. Third. That at the time the said 
Lyon so procured his property to be so seized 
with the intent aforesaid, he, the said Lyon, 
well knew that he was insolvent, and that 
when the preference was' accepted the said 
bank well knew that the said Lyon was in- 
solvent, and that a fraud upon the rights 
of his other creditors was intended. The 
complainant therefore insists that the seizure 
and sales under the executions in favor of 
the bank were void, that no valid lien was 
thereby created, and asks a decree of this 
court for the value of the goods so seized 
and sold. The defendant corporation an- 
swers by its president, E. E, Burruss, in 
which they admit that Lyon, the bankrupt, 
was, before and on the 2d July, 1874, in- 
debted to the bank in the sum of three thou- 
sand dollars, evidenced by notes as follows: 
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Oue due on that day for eight hundred dol- 
lars, one to be due on the 10th of the same 
month for eight hundred dollars, one on the 
18th of that month for one thousand dollars, 
and one for four hundred dollars, to fall due 
on the 14th August, 1874. That after the 
first note mentioned -was due, application 
was made for the bankrupt to the bank for 
the further loan of one thousand dollars, 
with the statement that this sum was de- 
sired by the bankrupt to pay a debt then 
mature in the city of Philadelphia. That 
the person who made this application for 
Lyon proposed for him that he would exe- 
cute his notes for two hundred dollars each, 
payable instanter, insisting that notes so 
given would be as good security as the bank 
could have, as, in case of necessity for such 
course, judgment could be recovered on such 
notes in a very short time, and liens created 
upon the property of the maker. This prop- 
osition was declined by the bank, with the 
suggestion that if Lyon would then execute 
his notes, twenty in number, for two hundred 
dollars each, so as to cover his then entire 
indebtedness to the bank, as well as the one 
thousand dollars then desired as a further 
loan, he would be accommodated with the 
further loan then desired. This preposition 
of Jlr. Burruss was not accepted by the at- 
torney of Mr. Lyon, he assigning as a rea- 
son that he had no authority for such a re- 
newal or change of Lyon's existing indebted- 
ness to the bank, but that he would inform 
Mr. Lyon of the proposition. On the 7th of 
the same month Lyon came in person to the 
bank and renewed his request for the fur- 
ther loan of one thousand dollare, stating 
that he desired it to prevent the protest of 
debt then mature in Philadelphia. The prop- 
osition of Mr. Burruss was then renewed and 
acceded to by Lyon, and on the next day, 
the 8th July, Lyon executed to the bank 
twenty notes for two hundred dollars each, 
all payable instanter, and for these the fur- 
ther loan of one thousand dollars was ex- 
tended, and the notes of Lyon for three 
thousand dollars, as before mentioned, were 
surrendered to him. The answer further 
states that, at the time the two hundred dol- 
lar notes were executed by Lyon and accept- 
ed by the bank, he did not know or have rea- 
sonable cause to believe that Lyon was in- 
solvent or acted in contemplation of bank- 
ruptcy or insolvency, but on the contrary he, 
the said Burruss, believed him to be entirely 
solvent. That the said Lyon had kept an ac- 
count with the bank for several years, and 
had always been very prompt in his pay- 
ments to the bank; that when the proposi- 
tion for the two hundred dollar notes to be 
executed in lieu of the notes as they then 
stood w^as made by him for the bank, he, 
Burruss, had no suspicion of the insolvency 
of Lyon— that such requirement was not 
made by him on account of any such sus- 
picion. That, when the two hundred dollar 
notes were accepted, and the old notes there- 



tofore held by the bank were surrendered, 
they were not accepted with any view to a 
preference over any other creditor of the said 
Lyon. But on the contrary he, Burruss, did 
not know of any other debt due by Lyon, 
except that which he owed to the bank and 
that mentioned as due in Philadelphia. That, 
in proposing the change to be made in the 
notes, and in accepting the two hundred dol- 
lar notes, there was no other pui-pose on the 
part of the bank than to obtain the best se- 
curity he could for the debt due the bank. 
It is not denied in the answer that Lyon was 
insolvent when the notes for two hundred 
dollars were made and substituted as before 
stated. On the IGth July, 1874, Burruss, on 
being informed that some of the other cred- 
itors had sued Lyon, and that others intend- 
ed to do so, caused warrants to be issued 
and served on each one of the twenty notes. 
Judgments were obtained and executions is- 
sued, imder which all the goods of Lyon were 
seized the same day, and (except such as 
were set apart to Lyon as exempted by the 
state law) were subsequently sold by the offi- 
cer to satisfy these claims. 

To entitle the plaintiff to recover in this 
ease it is necessary that three inquiries shall 
be made, and all of these should be answer- 
ed in the affirmative. First. Was Jacob 
Lyon insolvent on the 8th day of July, 1874, 
or did he act in contemplation of bankruptcy 
or insolvency on that day in executing and 
delivering the two hundred dollar notes to 
the bank for the old and larger notes held, 
at that time, by the bank against him? Sec- 
ond. Was this making and substituting the 
two hundred dollar notes for the old and 
larger notes, done by Lyon with intent on his 
part to create a preference, or allow to the 
bank an advantage over his other creditors 
then holding other claims of the character 
of those then held by the bank? Third. Did 
the bank, at the time the two hundred dol- 
lar notes were so made and accepted, know 
that Lyon was insolvent, or acted in contem- 
plation of insolvency or bankruptcy, or that 
a fraud upon the provisions of the bankrupt 
law was intended? 

It would have been as idle and unavailing 
as it would have been immoral in the re- 
spondent to have denied that Lyon was hope- 
lessly insolvent, in fact, when he applied for 
the further loan of one thousand dollars, and 
when he executed to the bank the two hun- 
dred dollar notes in the place of the larger 
notes due the bank. There is no evidence 
to show that he incurred any further debt, 
after that time, and before the bankruptcy 
proceedings were commenced against him on 
the 7th September of the same year, while 
it is sufficiently proved that there was no 
propertj" or effects sm-rendered to the as- 
signee from which any creditor could hope 
for any dividend. That the debts proved 
against his estate amounted to over nineteen 
thousand dollars, in which estimate the four 
thousand dollars due the bank and some oth- 
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er debts were not included, when tlie liighest 
estimate placed upon his property at the 
time of the seizure of his goods (that placed 
hy Lyon himself) was nine thousand dollars, 
and out of which his exemptions were to be 
taken. So the insolvency of Lyon, at the 
time of his application for the further loan 
and the substitution of the two hundred dol- 
lar notes, as a fact, is unquestionably estab- 
lished. Then was the demand of Burruss, 
that two hundred dollar notes should be ex- 
ecuted and substituted for the larger notes 
then held by the bant, yielded to by Lyou 
with a knowledge of his condition, and with 
a view to give the bank a preference over 
any of his other creditors? That the requu-e- 
ment was made by Burruss and persisted in 
by him is abundantly shown by the answer 
and by the deposition of Lyon; that this de- 
mand was yielded to by Lyon with intent 
on his part to give thereby a preference over 
his other creditoi*s holding claims of like 
amounts, is the important part of this sec- 
ond inquiry. 

In the examination of this branch of the 
inquiry two questions are suggested. Did 
Lyon know that he was insolvent on the Sth 
July when the two hundred dollar notes were 
executed by him? Did he know what might 
result from such substitution, if such circum- 
stances should arise as would incline jMt. 
Burruss to avail himself of the advantage 
thereby given? Both these questions must 
be answered in the aflBLrmative. No one so 
certainly and fully knew his condition as 
Mr. Lyon himself, for he was a merchant of 
sufficient intelligence to conduct his business, 
keeping a bank account and paying his debts 
promptly for some years. This requirement 
of jUj,'. Burruss— which I will show hereafter 
was unusual and even exti-aordinary— was 
suggested by the anxiety of Mr. Lyon to pro- 
tect himself from the protest of a debt, which 
he knew as a merchant would affect serious- 
ly, if not destroy, his credit in Philadelphia 
(the city in which he mainly purchased) and 
at Wilmington, if not, indeed, in all the coun- 
try. If Mr. Lyon was so properly anxious 
about this debt as to make repeated efforts, 
and in this unusual way to borrow the 
money to save himself from protest, can it 
be supposed that he had, even for the time, 
entirely lost sight of all his other debts, and 
especially those which are shown to have 
been then due, or became due and were 
sued on within the short period of a week 
thereafter? Intelligent merchants do not 
lose sight of their debts, and especially do 
they keep in mind such as mature or are 
soon to mature. It is not necessary now to 
apply that strict and technical definition of 
the term insolvency which the courts so 
clearly hold as applicable to merchants, trad- 
ei-s, and bankers. It is beyond all question 
time that Mr. Lyon well knew that he was 
Insolvent, and largely so, when he complied 
with the requirements of Mr. Burruss in 
substituting the two hundred dollar notes, 



even according to the most liberal meaning 
of that term. Then did he with this knowl- 
edge substitute his small notes for his larger 
notes with intent to procure the result which 
followed? I think it is equally as clear that 
he did. Mr. Lyon's first and most cherished 
object was to obtain the loan of one thou- 
sand dollars. So it might be said of one 
who, being embarrassed or insolvent, would 
make or acknowledge a fictitious debt. He 
would generally have as his first object to 
retain his property; to the actual result of 
his act as to his bona fide creditors he might 
feel more indifference, and he might even 
regret such effect as to them. But could it 
be said that he did not intend that such re- 
sults should follow his act of creating a 
fraudulent debt? Persons may, and indeed 
often do, regret a result which they know 
will follow from an act which they feel con- 
strained to commit. Lyon knew that he had 
neither money nor property sufficient to pay 
his debts, but on the contrary, even upon 
the most liberal valuation, there was a large 
deficiency. This was his situation and his 
information as to his condition when he exe- 
cuted the notes, upon which the very hasty 
and summary action was taken at the end 
of one short week thereafter. The result 
was the seizure of. all his visible property 
on execution in behalf of this favored cred- 
itor. So we behold as a result of this act, 
of which the plaintiff complains, within a 
very few days the easy and solvent mer- 
chant (apparently so, as the respondent in- 
sists) changed to a destitute bankrupt, with 
an estate to surrender to his assignee of not 
exceeding thirty dollars— not sufficient to 
meet the most moderate estimate of the 
costs— to say nothing of the additional ex- 
emptions to which the bankrupt is entitled 
under the bankrupt law. AH his property 
was taken under execution issuing upon the 
notes so substituted for notes, none of which 
would have been liable to such summary pro- 
ceedings—which could not by possibility 
have been reduced to judgment and execu- 
tion before the bankruptcy of the debtor. 
And when Lyon states, as he does in his dep- 
osition, that he knew that the effect of such 
a substitution of the small notes for the 
larger ones would be to entitle the bank to 
this summary proceeding, it cannot, I think, 
be reasonably contended that he did not in- 
tend that result If he did so intend at 
the time the small notes were substituted, he 
procured that which resulted from that act 
—that is, the seizure of his goods under exe- 
cution with intent to create a preference for 
an existing debt, and to defeat the provisions 
of the bankrupt act. "It is the intent with 
which the new notes were given which must 
determine the validity of the lien" is the lan- 
guage of Mr. Justice Miller in Little v. Alex- 
ander, 21 Wall. [88 U. S.] 500. The learned 
counsel who argued this case for the respond- 
ent urged that when sued on these notes be- 
fore the justice of the peace, Mr. Lyon had 
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no defence, consequently he made none—to 
have entered a false plea would have teen 
immoral and wrong— and insists that this 
ease comes within the principle decided in 
Wilson v. City Bank, 17 Wall. [84 V. S.] 4-73. 
I admit there must be the positive purpose of 
doing some act forbidden by the statute, and 
the act relied on and described must be done 
in the promotion of such unlawful purpose. 
Mere passive inaction on the part of the 
debtor is not sufficient, there must be some- 
thing more than the mere submission to the 
legal rights of the creditor. The language 
of the learned justice in Little v. Alexander 
[supra], in distinguishing that case from that 
last cited, then relied upon for the same pur- 
pose, so well expresses my views in this 
case that I prefer that to any expression of 
my own. "But no careful reader of that 
case will fail to see,' that if the debtor there 
had done anything before suit, whicn would 
have secured the bank a judgment with pri- 
ority of lien, with intent to do so, that the 
judgment of this court would have been dif- 
ferent from what it was." I adopt the view 
of the court as expressed in Wilson v. City 
Bank [supra]. The terms "procure" and 
"suffer," as employed in the bankmpt law, 
are of very similar import. If X-yon had done 
no positive act, after he became insolvent, 
which had the effect to promote the obtain- 
ing of these judgments in favor of the bank, 
in such way and in such time as to create 
a priority as against other creditors, then 
it could not be said that he had procured or 
suffered his property to be seized in violation 
of this provision of the law. 

The remaining question to be determined 
is: Did the bank know that Lyon was in- 
solvent, or that he was acting in contempla- 
tion of insolvency or bankruptcy when he 
executed the small notes mentioned? In 
contemplation of law, the bank is held to 
know that which was known to Mr. Burmss, 
its president— a gentleman familiar with its 
business— both the objects to be accomplish- 
ed by such corporations, and the means by 
which these objects are attained. Surely 
a different rule would not be just to apply 
to coi*porations. They are only bodies com- 
posed of individuals associated for con- 
venience in business, and while they may 
sue and be sued as individuals, that knowl- 
edge which is known to guide and control 
the conduct of individuals can only be as- 
certained, when it becomes important in 
cases affecting corporations, by applying the 
proper rule to ascertain the motive for indi- 
vidual action. And we know that it is very 
often the case that, in the conduct of indi- 
viduals, the motive and knowledge with 
which a party acts determines the validity 
or invalidity of his act. "There is no di- 
vinity in a corporation which hedges around 
and protects it from the rules applicable to 
individuals." Then did Mr. Burruss know 
that Lyon was insolvent when he received 
from him his two hundred dollar notes in 



lieu of the larger notes then held by the 
bank against Lyon? If he did not, then the 
preference which resulted was effectual and 
valid, if he did, then it was otherwise; the 
judgments, executions, and levies tliereunder 
must be declared void by this court, and the 
complainant will be entitled to recover. In 
considering this question, it is clear that we 
must often, indeed most frequently, resort to 
the circumstances attending a transaction, 
to determine the mind, the will, or intention 
with which the party acted— the stimulant or 
inducement to the action. The averment in 
Mr. Burruss's answer, and his statement in 
his deposition that he did not know, at or 
before the execution and substitution of the 
two hundred dollar notes, that Lyon was in- 
solvent, but that on the contrary he be- 
lieved him to be solvent, I have not overlook- 
ed. But I am, nevertheless, required to de- 
termine whether this averment is not out- 
weighed by the circumstances attendant up- 
on this transaction, so well known to Mr. 
Burniss, and which would have influenced 
the action of any other intelligent business 
man. 

The leading object and purpose of the bank- 
rupt law is the equal distribution of the es- 
tate of an insolvent person among his ci"ed- 
itors, except only in the cases provided in tlie 
law. Any advantage, priority, or preference 
claimed by a creditor, if not within one of 
these provisions of the law, is declared void 
and of no effect. The complainant insists 
that the lien set up by the defendant is not 
only not one expressly sanctioned by the law, 
but, on the contrary, is expressly forbidden 
by the law, because he says that the respond- 
ent acted in the exchange of the notes under 
such circumstances as imparted to him full 
knowledge of Lyon's insolvency. It is insist- 
ed that Mr, Burruss knows best the informa- 
tion and intent with which he acted. That 
may be true, if we cannot be impressed more 
strongly by his statement as to the infoi-ma- 
tion under which he acted than we are- 
obliged to be by the circumstances surround- 
ing the transaction, which seem to oppose 
such statement Mr. Bm-russ's statement in 
the answer is not conclusive, neither is it so 
as regards his deposition. If it were other- 
wise, there would be nothing upon this ques- 
tion of knowledge for the coxwt to determine, 
but to ascertain that the party claiming a 
lien or priority had averred or testified that 
the debtor's insolvency was not known to 
him at the time such priority was created. 
If that be correct, a mere affidavit of the 
party to that effect would be as effectual as 
that statement in an answer or deposition. 
What are these ch-eumstances? Mr. Lyon 
was and had been a merchant, and the cor- 
poration defendant a bank doing business in 
Wilmington for several years. The mercliants 
in that city, with but two exceptions stated, 
purchased their goods on credit. Lyon had 
kept an account with the bank for some years, 
and had always been prompt in his pay- 
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ments. Now he stands indebted to tliis bank 
in tbe sum of three thousand dollars, not a 
large sum, it is ti'ue, for a merchant in good 
standing to owe a bank. But a part of this 
debt, eight hundred dollars, is then past due; 
then, according to all banking rules, the name 
of such a debtor stands dishonored; there is 
no part of this indebtedness of Lyon to the 
bank evidenced by notes for an amount with- 
in the jurisdiction of a justice of the peace. 
Under all these drcumstances Mr. Lyon 
makes application to the bank for a further 
loan of one thousand dollars. Mr. Lyon states 
in his deposition in substance as follows: On 
the 7th of July I made this application, when 
Mr, Burruss replied, "You are now laying 
over in bank," to which Lyon rejoined, "I 
know that, but I mus'L have one thousand dol- 
lars," and stated that the purpose for which 
he desired it was to pay a debt then due in 
Philadelphia, "which is a borrowed note, and 
which has to be paid." The money was not 
then loaned. An agent or attorney of Lyon's 
called at the bank, and stated that for the one 
thousand dollars then desu'ed, he, Lyon, 
would execute to the bank two hundred doUar 
notes, and that would be as good security as 
could be desired, for then, if necessary, he, 
Burruss, might warrant and obtain judgment, 
execution, and lien upon his property in a 
very short time. Mr. Burruss declined, but 
proposed that if Lyon would execute two hun- 
dred dollar notes for the sum he owed the 
bank as well as the one thousand dollars then 
desired, he would make the furtlier loan. 
This proposition the agent of Lyon was not 
authorized to accept, but said be would in- 
form Mr. Lyon, who soon thereafter returned 
to the bank, when the proposition of Mr. Bm*- 
russ, respecting the two hundi'ed dollar notes 
for the existing debt, was renewed. Lyon 
says, "I told him I don't like to give two hun- 
dred dollar notes, unless he promised me not 
to pushthem,andgivemeachanceto pay them 
off as fast as I can. All this he promised me 
faithfully." That which followed material to 
tliis inquiry has been already stated. Now it 
is seen that Mr. Burruss had certain and pos- 
itive information of the insolvency of Lyon, 
according to the construction of that term by 
the highest tribunals of our country as ap- 
plicable to merchants and traders. 

In the case of Toof v. Martin, 13 "Wall. [80 
TT. S.] 40, Mr. Justice Field expresses very 
disthictly what is meant by the term insolvent 
or insolvency when applied to merchants. In 
that case it was contended that if the debtor 
could not pay his debts in the ordinary course 
of business, that is, in money as- they fell due, 
he was insolvent That learned judge says: 
"The rule thus laid down may not be strictly 
correct as applied to aU bankrupts. The term 
insolvency is not always used in the same 
sense; it is sometimes used to denote the in- 
sufficiency of the entire property and assets 
of an individual to pay his debts. This is its 
general and popular meaning. But it is also 
used, in a more restricted sense, to express 



the inability of a party to pay his debts as 
they become due in the ordinary coiirse of his 
business. It is in this latter sense that the 
term is used when merchants and traders are 
said to be insolvent, and as applied to them it 
is the sense intended by the act of congress." 
And can 'this court apply a different meaning 
to that term in determiuing as to the condition 
of Sir. Lyon? Had Mr. Burruss a right, ta 
determining upon his condition, to apply a 
different construction? I think the facts of 
the case show conclusively that he in fact fol- 
lowed this construction in the estimate he 
then made of 3klr. Lyon's condition. Never 
before in aU his dealings with the bank had 
Mr., Lyon been required to make two hundred 
dollar notes— not even for present loans. It 
was not usual to require that of any of the 
customers of this corporation, when it would 
have been hi violation of no law to have done 
so for loans then made, without regard to the 
pecuniary condition of the borrower. Why, 
then, did Sir. Burruss make and persist in 
this extraordinary requirement of this prompt 
customer, imless he saw a necessity for that 
advantage he might thereby gain in a race of 
diligence with the other a-editors in respect 
to that existing debt? If convenience merely 
was to be promoted by any change of the ex- 
isting debt, consolidation would have been 
suggested, and one note would have been 
taken for the whole, instead of fifteen little 
papers. Then there was another significant 
circumstance which wae not without force, 
sufficient to have aroused the apprehensions 
of any banlc officer with the information be- 
fore him. Here was one note for eight hun- 
di'ed dollars past dae, and another of that 
amount to be due in two days, and not only 
no provision being made for theh* payment, 
but evidences afforded by the conduct of the 
debtor that they would not be soon paid at 
least, for he was then resorting to unusual 
and even exti'aordinary means to borrow the 
further sum of one thousand dollars to pay a 
borrowed note to prevent a protest, and which, 
to use his own language, "had to be paid." 
And here, too, was this further fact, that be- 
sides these there was another note of one 
thousand dollars to mature in ten days there- 
after, and another still which would only ma- 
ture at the remote period of thirty-six days. 
Under these circumstances it seems to me that 
it would be a reflection upon Mr. Burruss as a 
bank officer, that I am disposed to avoid, if I 
should find that he was not apprehensive 
about the safety of the debt, and that when 
the requirement of the small notes was made, 
it was not made in view of the very contin- 
gency which was so near at hand, and upon 
the first blush of which Mr. Burruss so 
promptly acted. If this was aU by accident, 
and not designed, it must be admitted that 
there was in this case a series and very close 
connection of most fortuitous circumstances, 
that render the case peculiar. But it is in- 
sisted that Mr. Larkins and other witnesses 
examined for the respondent believed Mr. 
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Lyon was solvent. "VTliile this is true, wliat 
did Jlr. Larkins know of the condition of 
Lyon? True it is that ilr. Larlcins is an in- 
telligent gentleman, and the cashier of anoth- 
er hank in "Wilmington, yet Lyon had not dealt 
with his bank. He knew nothing of any debts 
he owed, or how he was prepared to pay 
them. And so with the others who testified 
for the respondent as to Lyon's solvency. If 
Mr. Larkins had known of Lyon's indebted- 
ness to the defendant bank, that a part of it 
was past due (which means dishonored), much 
of it not due in many days to come, .and tliat 
Lyon was so pressed upon other debts as to 
accept even a further loan of money upon the 
extraordinary terms required by the bank, I 
am sure Mr. Larkins would never nave said 
that he believed him solvent; certainly he 
would not in view of the proper meaning of 
that term as applicable to merchants. It can- 
not be said that so intelligent a gentleman as 
Mr- Burruss acted without a motive, indeed 
he states that his piu-pose was to obtain for the 
bank the best securitj' he could. In arriving 
at this conclusion I have not failed to consider 
the effect of the amendment of June 22, 1874 
[18 Stat. 178], and I recognize that w^iich 
some of my brethren do not, a difference be- 
tween the terms "reasonable cause to believe" 
and "knowing." 

The judgment of the court was, that the com- 
plainant recover of the defendant the sum of 
four thousand dollars, the value of the goods 
sold under the executions in favor of the bank, 
upon the two hundred dollar notes, which were 
substituted for the larger notes held by the 
bank. 



Case "No. 8,526. 

LOUDON V. SCOTT. 

[1 Cranch, C. C 264.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1805.2 

Slaveky— Bkooght isto State— FjIILUKE to 
Take C^th. 

A slave brought into Alexandria in 1802, by a 
person removing from Maryland, and omitting 
to take the oath within sixty days after liis re- 
moval, is entitled to freedom under the act of 
the 17th of December, 1792, although the person 
bringing the slave was not his owner. 

This was a suit for freedom, under the Vir- 
ginia act of 17th December, 1792. Charles 
Scott, senioi% the defendant's father, came 
to live in Alexandria, in March, 1802, from 
Maryland, and brought with him the plain- 
tiff [the negro Loudon], who has remained 
here ever since he first came, and was hired 
out by the defendant's father, who received 
his wages. In June, 1803, the defendant, 
Charles Scott, Jr. (the owner of the plaintiff), 
came also to reside in Alexandria, from 
Maryland; and on the 5th of July, 1803, took 
the oath required by the statute to be taken 
by the owner of the slave. 

1 [Reported by Hon. 'William Cranch, Chief 
Judge.] 

2 [Reversed in 3 Cranch (7 U. S.) 324.] 



Mr. Jones, for defendant, contended that 
the negro is not free unless brought in by 
authority of his owner. It has been decided 
by the case of McDaniels's negroes, that 
where the master does no act which subjects 
him to the penalty, the negro is not entitled 
to his freedom. 

THE COURT insti-ucted the jury, that if 
they should be satisfied, by the evidence, 
that the plaintiff was brought from Mary- 
land, into the county of Alexandria, in the 
year 1802, by the defendant's father, who 
exercised acts of ownership over him, and 
hired him out as his slave, and that the plain- 
tiff has been kept in the said county, for one 
whole year thereafter, or so long at different 
times as amount to one year, before the 
bringing of this action, then the plaintiff is 
entitled to his freedom, although the jury 
should be satisfied that he was the property 
of the defendant, at the time he was so 
brought in, and that the defendant took the 
oath on the 5th of July, as stated in the cer- 
tificate. 

Verdict for plaintiff. 

Reversed by the supreme court of U. S. 3 
Cranch [7 U. S.] 324. 



LOUGHERY (UNITED STATES v.). See 
Case No. 15,631. 



Case K'o. 8,5S7, 

In re LOUIS et al. 

[3 Ben. 153; i 2 N. B. R. 449 (Quarto. 145); 

2 Am. Law T. Rep. Bankr. 75; 16 

Pittsb. Leg. J. (O. S.) 45.] 

District Court, S. D. New York. Feb. 29, 1860. 

Preference by Baskkupt while Insolvent — 
Discharge. 

1. Where a firm was carrying on business in 
different places in Ohio and Tennessee, and their 
paper went to protest about April 1st. 18G7, and 
about the same time some of their estabhshments 
were seized by the government of the United 
States for alleged violations of the internal reve- 
nue law [13 Stat. 223], and within a short time 
Iherei' r they transferred to seven different 
eredilv . four stocks of goods and their real es- 
tate, towards payment of the debts due by them 
to such creditors: Edd, that, on the facts, tlie 
bankrupts were insolvent when such transfers 
were made. 

[Cited in Graham v. Stark, Case No. 5,676.] 

2. Such transfers of goods were giving fraudu- 
lent preferences, contrary to the provisions of the 
39th section of the bankruptcy act [of 1867 (14 
Stat. 536)], and discharges must be refused to the 
bankrupts. 

[Cited in Re Doyle. Case No. 4,051; Re "War- 
ner, Id. 17,177; Re Hannahs, Id. 6,032.] 

[In the matter of Adolph Louis and Henry 
Rosenham, bankrupts.] 

G. & M. Sackett, for bankrupts. 
H. H. Rice, for opposing creditors. 

BLATOHFORD, District Judge. The first 
nine specifications filed in opposition to tlie 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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discliarge of the "bankrupts are, that the 
bankrupts, early in April, 1867, at Cincinnati, 
Ohio, while insolvent, transferred to Yarious 
creditors of theirs, seven in number, real 
estate of theirs in Kentucky, Iowa and Tex- 
as, two stocks of goods in Memphis, Ten- 
nessee, a stock of soods at Nashville. Ten- 
nessee, and a stock of goods at Bolivar, Ten- 
nessee, for the purpose of preferring such 
creditors and of preventing such property 
from coming to the hands of an assignee in 
bankruptcy; that the transfers of the stocks 
of goods were made in a lump to each cred- 
itor, without any inventories being made; 
and that such transfers were fraudulent and 
void under the bankniptey act. 

The paper of the bankrupts first went to 
protest about the 1st of April. 18(57. They 
were then in fact insolvent; but, professing 
to believe that they were not, they com- 
menced immediately, and continued during 
April and May, 1867, to turn out their prop- 
erty in payment of debts due to certain of 
their creditors, to the exclusion of others. 
Their indebtedness on the 1st of April, 1867, 
was about ?oOO,000. By the 1st of June, 
1867, according to the evidence, they had in 
that way paid off from ?300,000 to §400,000 
of such indebtedness. When then: paper so 
went to protest, they were engaged in busi- 
ness as general merchants, as copartners, un- 
der the name of A. Louis & Co., dealing in 
wines, liquors, dry goods, and boots and 
shoes, with their headquarters at Cincinnati, 
Ohio, and branches at Memphis, Tennessee, 
Nashville, Tennessee, and Bolivar, Tennes- 
see. Their assets consisted of merchandise, 
real estate, bank stocks, insurance stocks, 
book accounts and bills receivable. They had 
two stocks of goods at Memphis, one at 
Nashville and one at Bolivar. Their business 
at Cincinnati was manufacturing and rectify- 
ing spirits and dealing in wines and liquors. 
Their stock of whiskey at Cincinnati was 
seized by the United States about the 1st of 
April, 1867, with their manufacturing and 
rectifying establishment there, for alleged in- 
fractions of the internal revenue laws.. The 
property remained under seizure till the lat- 
ter part of May, 1867. The effect of the go- 
ing to protest of their paper, and of the si- 
multaneous seizure of their property at Cincin- 
nati, seems to have been to break up their 
business everywhere, for, within a weeii or 
so thereafter, they turned out to creditors the 
four stocks of goods referred to, and their 
real estate in Kentucky, Iowa and Texas. 
One of the stocks of goods at Memphis was 
transferred towards payment of a debt of 
?100,000, and the other towards payment of 
a debt of .?60,000. The stock of goods at 
Nashville was turned out towards payment 
of a debt of about §25,000, and the stock of 
goods at Bolivar towards payment of a debt 
of about §28,000. The property seized by tim 
government was turned over, uoout the 23d 
of May, 1807, on a compromise made with 
the government, to a person who paid to the 
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government on behalf of the bankrupts, §15,- 
000, and became endorser on two notes of 
theirs, each for §5,000, given to the United 
States, payable in one and two years, re- 
spectively. It is not quite clear whether oth- 
er property of the bankrupts was turned out 
as security to the same person. When they 
suspended payment, they made out no bal- 
ance sheet. They carried on no business at 
Cincinnati after their suspension, but they 
paid many of their creditors with the pro- 
ceeds of collections made from parties who 
owed them, and out of the other assets be- 
forementioned. Their petition in bankruptcy 
was filed February 29th, 1868. It sets forth 
debts due by the fii*m composed of the bank- 
rupts, amounting to nearly §90,000, and eight- 
een debts due to sixteen creditors in Cincin- 
nati and two in New York City, the amounts 
of all of which eighteen are put down as un- 
known. Among these eighteen are the cred- 
itors to whom the four stocks of goods and 
the real estate before-mentioned were trans- 
ferred. All of the debts due to the eighteen 
creditors are either for notes of A. Louis & 
Co., endoi-sed and paid by such creditors, or 
for money loaned to A. Louis & Co. by such 
creditors. There are no copartnei-ship assets 
set out in the petition, except about §85,000 
of debts due to the firm on open account, 
from creditors, nearly three hundred in num- 
ber, scattered all over the United States, and 
a lease of real estate in Cincinnati, valued at 
§30,000 and mortgaged for §29,500. The in- 
dividual debts of the bankrupt Louis are put 
down at a little over §2,000, and his individ- 
ual assets at §1,000 worth of household furni- 
ture, mortgaged for §800. The individual 
debts of the bankrupt Rosenham are put 
down at §3,400, and one debt, amount un- 
known, due to a firm in New York, and his 
individual assets at §150 "svorth of wearing 
apparel. 

On the foregoing facts, I must hold, not 
only that the bankrupts were insolvent on 
and after the 1st of April, 1807, but that they 
had good grounds for believing themselves 
insolvent, and that they acted on such belief 
in making the preferences they did among 
their creditors. After the 1st of April, 1867, 
they were not able to pay all their debts in 
the usual and ordinary course of business, 
as ijersons carrying on trade usually do, and 
their business was broken up. All this they 
knew. This constituted insolvency, within 
the meaning of the bankruptcy act, and they, 
therefore, not only had reasonable grounds 
for believing themselves insolvent, but. in 
judgment of law, they knew they were in- 
solvent. With this knowledge, they, as one of 
them testifies, struggled along and paid along 
until the latter part of May. In doing so, 
they made the preferences referred to. in- 
tending to pay the favored creditors, wheth- 
er the others should receive anything or not. 
This was a giving of fraudulent preferences 
under section 29, contrary to the provisions 
of the act, being directly contrary to the 
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provisions of section 39 of the act. This 
whole subject is thoroughly discussed and 
disposed of by Judge Fox, of the district 
court for the district of Maine, in a very full 
and able opinion,— In re Gay [Case No. p,279], 
—in which I concur. The bankruptcy act 
was in operation, so as to make these trans- 
actions of the bankrupts a fraud on the act, 
from and after the 2d of March, 1867. Per- 
ry V. I^angley [Case No. 11,006]. The lii-st 
nine specifications are, therefore, sustained, 
and discharges are refused. 



Case 1^0. 8,5S8. 

In re LOUIS et al. 

[7 Ben. 481.1 1 

District Court, S. D. New York. Oct., ]S74. 

Bankruptcy — Composition with Ckeditoks — 
Sufficient Seoubitt. 

1. A resolution of creditors accepting a com- 
position proposed by bankrupts, proTided for the 
payment of the amount at various times, such 
payment to be guaranteed by a satisfactory bond, 
in a penalty named, executed to three persons 
named, who were the committee appointed by 
the creditors in the investigation of the affairs 
of the debtors: Hdd, that it must be understood 
that the bond was not only to be given to the three 
persons named, but was to be satisfactory to 
them. 

2. The provision wa.<: sufficient, and the resolu- 
tion must be confirmed. 

[In the matter of Solomon Louis and others, '■ 
bankmpts.] 

James Dunne, for debtors. 

BLATOHFORD, District Judge. The res- 
olution of composition in this case, after 
providing for a composition of thirty-seven 
and a half cents on the dollar, to be paid in 
cash, as follows, one-half in 60 days after 
the filing of the statement and the recording 
of the composition, and ont-ualf in 90 days 
after the filing of the statement and the 
recording of the composition, goes on to 
provide that such payment snail be guaran- 
teed by the giving of a satisfactory bond, 
in the penal sum of $20,000, to three persons 
who are named in the resolution, and are 
stated therein to be the committee appointed 
by the creditors in the investigation of the 
affairs of the debtors, within 5 days after the 
filing of the statement and the recording of 
the resolution. This is a sufficient pro- 
vision. It must be understood from it, that 
the bond is not only to be given to the three 
persons named, but is to be satisfactory to 
them, and that they and they alone are to 
decide upon its satisfactory character. This 
obviates the objection stated in the case of 
In re Reiman [Case No. 11,673], to the con- 
firmation of the resolution of composition 
in that case. 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



LOUIS, The (CROSSLEY v.). Sec Case No. 
3,436. 



Case No, 8,529. 

The LOUISA. 

[3 Ware. 130.] i 

District Court, D. Maine. March, 1857. 

CoiLisiON — Steameu and Sail Vessel — Pkima 
Faoie Fault— Rule op Passing. 

1. When a steamer and sailing vessel are ap- 
proaching each other in such a direction that there 
is danger of a collision, the sailing vessel has 
the right of way, and should hold on her course, 
whether she has the wind free or is close hauled. 

2. It is tlie duty of the steamer to talie the nec- 
essary precaution to keep out of her way. If 
she does not, and a collision happens she will 
prima facie be deemed in fault. 

3. When two vessels are approaching each 
other so that there is danger of their meeting, 
the general rule is that each vessel is to lieei) 
to the right. 

4. This in all ordinary cases is the rule whetln»r 
both are sailing vessels or both steamers, or one 
is a steamer and the other moved by the wind. 

In admiralty. 

Mr. Butler, for libellant. 
Jlr, Rand, for respondent 

WARE, District Judge. The Forest City 
steamer, in the regular trade between Port- 
land and Boston, in the evening of the 16th 
of February left the wharf at Portland on a 
trip to Boston, and about half-past twelve 
the next morning, when about 10 miles south 
of the Isle of Shoals, she came in collision 
with the brig Louisa, on her passage from 
Boston to Portland, She sustained some in- 
jury by the collision, and this trial is brought 
to charge the brig in the damage. The steam- 
er was on a course S,S.W., with the wind 
dead ahead, and the Louisa on a course 
N,N,E., directly before the wind. Both were 
in the track usually taken by vessels between 
these ports when the wind is favorable. There 
is some difference in the testimony as to the 
state of the weather at the time of the colli- 
sion. The first part of the night, it is -agreed, 
was foggy and dark. But according to the 
testimony from the steamer, some time be- 
fore 12 o'clock the fog cleared away so that 
the stars were seen, and continued so until 
after the collision. The pilot says that with 
his night glass he saw the brig two mUes 
ahead, and kept her in view till the time of 
the collision; that shortly before he passed a 
steamer from Boston for Portland, and saw 
her lights at the distance of four or five miles; 
and that at the time of the collision a steam- 
er's lights might be seen six or seven miles. 
On the other hand, the mate of the brig, who 
was at the helm, says that at the time the 
fog was dense and the stars hid, and that 
he did not see the steamer's lights until she 
was within three-quarters of a mile. On the 
whole evidence, my opinion is that if there 

1 [Reported by George P. Emery, Esq.] 
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bad been a proper look-out on board the brig, 
such as there ought to be in so great a 
thoroughfare for vessels, the steamer's lights 
would have been sooner seen. 

There are some principles of law applicable 
to eases like the present, so well established 
that they ought to be generally known, and 
for the safety of navigation observed. It is a 
general rule when a steamer and a sailing 
vessel are approaching each other, so that 
there is danger of a collision, that the sailing 
vessel has the right of way, and she is bound 
to hold on her course., and it is the duty of 
the steamer to take the necessary precautions 
to avoid a meeting. If this is not done, prima^ 
•facie she will be deemed in fault. It has^ 
been so repeatedly decided by the supreme 
com-t. St John v. Paine, 10 How. [51 U. S.] 
557; The Oregon v. Roeca, IS How. [59 TJ. S.] 
570; Crockett v. Newton, Id. 581. 

Another general rule is that where both ves- 
sels are approaching in directly opposite di- 
rections, with the wind fair, and there is no 
danger of a collision, each vessel is to pass 
to the right, and this rule is applied in aU 
ordtnaiy cases, whether both are sailing ves- 
sels or both steamers, or one moved by the 
wind and the other by steam. There are pe- 
culiar cases that foi-m exceptions to all gen- 
eral rules. But in all ordinary cases it is of 
great importance to the security of naviga- 
tion that these general rules should be ob- 
served. Then each party, knowing what he 
is bound to do, and what he has a right to 
■expect of the othei', there is no danger of theh: 
acting at cross purposes, but both concurring 
in the same mode of guarding against danga*, 
•a collision is avoided with ease and certainty. 
■But as it must sometimes happen that the 
danger may be avoided with equal ease and 
•certainty by either one of two manoeuvers, 
if there be no general rule governing the dis- 
cretion of the pilot, there being no opportunity 
for consultation, they are just as likely, with- 
■out any impeachment of their judgment, to 
choose opposite manoeuvers, which will be 
sure to produce a collision, as they are to 
■concur in the same, and thus avoid it. And 
hence the importance of known rules of navi- 
gation. Thus, when two steamers are ap- 
proaching each other directly ahead, by a 
xegulation of the Trinity masters, each is re- 
quired to put her helm a-port and pass to the 
right, though it might be just as easy, per- 
haps, to pass to the left as to the right. The 
Shannon, 1 W. Rob. Adm. 463. The high 
£OUi't of admiralty adhere with inflexible rigor 
.to these general rules, and it was said by the 
"Trinity master that if they had always been 
-observed in practice, it would have prevented 
•JO. great number of accidents that have oc- 
•curi'ed. Our supreme court seem disposed to 
.uphold them with equal constancy. St. John 
V. Paine, 10 How. [51 U. S.] 581, 583. If, as 
'is justly observed by Mr. Justice McLean, in 
the case of The Oregon v. Kocca, 18 How. 
[59 U. S.] 572, whei'e this rule of passing to 
rthe right was drawn in question, the Courts 



allow exceptions, unless in exti-eme cases, the 
mind of the helmsman immediately becomes 
doubtful and hesitating, and more danger 
will result to navigation by leaving the mat- 
ter to the judgment of the pilots, than by 
enforcing the general rule in all cases where 
it is practicable. 

Let us apply these weU-known established 
rides of navigation to the present case. The 
vessels were approaching each other in pre- 
cisely opposite du'ections. The brig was sail- 
ing in a com'se N.N.B. immediately before 
the wind; the steamer was on a course S.S.'W., 
with the wind dead ahead, but a steamer 
being moved by paddles, and not by the 
wind, is always considered as sailing with a 
fair wind. The pilot of the steamer says that 
when he first saw the brig she was 2\^ points 
over the steamer's larboard bow. If so, and 
both vessels had continued their course, one 
would have passed to the larboard of the 
other, that is to the right. But the pilot 
changed the course of the steamer t^vo points 
to the right, which would give the brig more 
room. This was just what the rules of navi- 
gation required of him if there was a possi- 
bility of a collision. The mate of the brig 
says that he first saw the steamer's light di- 
rectly ahead at the distance of about three- 
fourths of a mile, and Immediately changed 
his coiu^se two points to left. But the rules 
of navigation required him, if he knew it to 
be a steamer's light, to hold on his course, 
and as the steamer carried four lights, he 
could hardly with common attention have 
mistaken it for the light of a sailing vessel. 
If he mistook it for the light of a sailing 
vessel, then he should have put his helm 
a-port and passed to the right. 

It appears to me that in any view that can 
be taken of the ease, the brig was in fault. 
Decree that the brig is liable for damage. 



LOUISA, The. v. The BELLA DONNA. Soe 
Case No. 11,292. 

LOUISA. The (PACKARD v.). See Case No. 
10,652. 



Case I^o. 8,630. 

The LOUISA A. 

[Cited in Frates v. Howland, Case No. 5.066. 
Nowhere reported; opinion not now accessible.] 



Case "No. 8,531. 

The LOUISA AGNES. 

[Blatchf. Pr. Oas. 107.] i 

District Court, S. D. New York. March Term, 
1862. 

Pkize— Special Claim — Blockade — Notice to 
Neutrals — Intention to Violate — Deceptive ' 
Repkesentations — Actual Wrosgdoek. 

1. A claimant in a prize suit cannot put in a 
special claim or answer leading to issue otlier 

1 [Reported by Samuel H. Blatchford, Esq.] 
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than the one simply of prize or no prize, without 
the assent of the United States attorney or the 
special order of the court. 

2. In order to affect a neutral with the penal 
consequences of a violation of a blockade, it is 
necessary for him to have been sufficiently in- 
formed of its existence. 

3. An attempt by a neutral vessel to enter or 
evade a blockaded port, with knowledge or notice 
of the blockade, is a culpable violation of it, al- 
though no warning in writing is given to such 
vessel. 

4. If a vessel approaches a blockaded port with 
knowledge of the blockade, and with the inten- 
tion of violating it, her subsequent departure un- 
der the compulsory direction of a blockading 
cruiser does not reintegrate her to the state of an 
innocent trader, and she may still be arrested for 
the offence. 

5. An attempt, on the part of a neutral owner, 
to mislead a blockading force by a deceptive rep- 
resentation of his vessel's papers, amounts to 
fraudulent misconduct, which justifies the con- 
fiscation of the vessel. 

6. Every dissemblance in the papers will, in the 
judgment of the prize court, be regarded as in- 
tended to conceal what could not be safely dis- 
closed, and as affording evidence that the destina- 
tion of the ve&sel was falsified with a design to 
defraud. 

7- The question discussed as to the proper 
method of investigating, in prize cases, acts of 
misconduct committed by captors on the prize 
property and the ofiicers and crew of the vessel 
subsequent to their arrest. 

8. The general rule in respect to captures by 
public ships is that tiie actual wrongdoer alone 
is responsible for any wrong done or illegality 
committed on the prize, excepting acts done by 
members of the seizing vessel in obedience to 
the orders of their superiors. 

9. This court established tliis practice: That 
the right of reclamation for damages, in cases of 
captui-es made by public vessels, must be pur- 
sued by the parties averring the grievance and 
tort committed upon them, by plea and proof, 
which admit of counter allegations and full evi- 
dence under them. 

10. An affidavit annexed to a claim is extra- 
judicial, and is not testimony in the cause. 

11. A fraudulent attempt to violate a blockade 
warrants a condemnation, although the claimant 
may be able to show that the captors have been 
guiitv of irregiilaritiea and wrongs towards the 
prize' or its ship's company subsequent to cap- 
ture. 

12. Vessel and cargo condemned for an attempt 
to violate the blockade. Claimants ordered to sue 
out a monition to the captors, and file and serv'e 
the allegations and proofs on which they claim 
damages. 

In admiralty. 

BETTS. District Judge. The vessel above 
named, and cargo on board, were captured, on 
the 9tli of September, 1861, by the United 
States ship-of-war Cambridge, off the coast 
of Virginia or North Carolina, and sent into 
this port as lawful prize, and here libelled, 
in the name of the United States and the na- 
val captors, on the 13th of September, char- 
ged "with being engaged in an unlawful voy- 
age, and employed in an illegal trade, and be- 
ing lawful prize of -war." Josiah Slanghen- 
right, as owner of the vessel, and James A. 
Moran, as owner of the cargo seized, Inter- 



I)osed each a separate claim, by the same 
proctor, on the 21st of November thereafter, 
averring that they are British subjects, resi- 
dent in Nova Scotia, and dens'ing that the 
vessel and cargo are lawful prize; and each 
appends to his claim his test oath to the 
right of property alleged in his claim, and 
each also adds thereto a deposition of Rob- 
ert Nichelson, the master of the vessel, de- 
tailing various particulars respecting the 
voyage, and prays that the deposition or 
schedule may be received as pai't of such re- 
spective claims. The papers found on board 
of the vessel at the time of her seizure prove 
her to be the property of Slanghenright, i*eg- 
istered in his name at the port of Lunen- 
burgh, Nova Scotia, June 15, 1859, and 
freighted by Jloran, the other claimant, with 
a cargo of merchandise, at Halifax, where 
her crew was shipped, and she was cleared, 
August 21, 18G1, for the United States. The 
voyage named in the shipping articles was 
"to a port or ports in the United States, and 
back to the port of Halifax." 

On the hearing of the suit, the charge on 
the part of the libellants was, that the voy- 
age was illegally and fraudulently undertak- 
en, witli the intent to violate the blockade 
of the port of Wilmington, in North Carolina, 
or some other blockaded port in the rebel 
states. The defence was, that the voyage 
was a lawful one, destined to a port in the 
United States, free to the commerce and 
trade of British subjects. The affidavit of 
the master of the vessel, attached as a sched- 
ule to the respective claims, "to be taken as 
a part of each claim," was also set up and 
insisted upon by each claimant as legal proof 
in his behalf. That deposition made allega- 
tions of misconduct committed upon the 
ship's company of the prize vessel by the 
captors after her seizure, namely: That the 
master and two of his crew were separated 
from the prize, and sent without her, to their 
serious inconvenience and wrong, to Balti- 
more, and from there, by railroad cars, to 
New York; that the writing desk of the mas- 
ter was Improperly opened on board of the 
United States ship-of-war whilst he was thus 
detained; that papers were abstracted from 
it by the captors; and that two of the sea- 
men on the prize were i)iaced in irons, and 
sent with her so ironed to New York by the 
captors. These allegations are not admitted 
by the libellants, or otherwise established by 
direct proof on the part of the claimants. 
If the claimants may be allowed, at the dis- 
cretion of the court, to vaiy the usual proce- 
dure in prize suits, by putting in special claims 
or answers, leading to issues other than the 
one simply of prize or no prize, this mani- 
festly cannot be done without the assent of 
the United States attorney or the special or- 
der of the court. The papers filed in this in- 
stance by both claimants ai'e without such 
w^an'ant or authority, and must, therefore, be 
limited in their effect to mere denials of the 
cause of arrest. 
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The ease, upon the preparatory proof, i3 
prima facie adequate to demand the condem- 
nation of the vessel and cargo seized. The 
facts made to appear in those proofs are con- 
cisely these: The vessel and cai-go were 
both owned by British subjects, residents in 
Nova Scotia. The papers on board of the 
vessel when she was ai-rested duly authenti- 
cated those facts, as also that the voyage 
was projected and entered upon, and the ves- 
sel and cargo cleared from the port of Hali- 
fax on the 21st of August, 1861, bound for 
the United States of America. The crew 
were shipped on the £ame day "for a port or 
ports in the United States, and back to the 
port of Halifax." On the 6th of September 
she was boarded, from the United States 
ship Susquehanna, off Cape Lookout, (as 
stated in the deposition of the master of the 
scliooner, interposed, as aforesaid, by the 
claimants, as part of their respective claims,) 
and warned not to enter any port between 
Cape Henry and the Gulf of Mexico; and on 
the 9th of September she was boarded for 
the third time, and then arrested by the 
United States ship Cambridge, thirty miles 
south of Cape Henry, on a course the reverse 
of that on which she was first boarded, and 
then sent, under charge of a prize master, 
to this port. The first entry in the log of 
the vessel was of her departure from Hali- 
fax, Friday, August 23; and the last, on Sun- 
day, September 8, was the note of her log, 
"Lat b. obs. 36° 07'. On the preceding day, 
September 7, the last entry in the log was a 
note of latitude 35° 42', and an obscure re- 
mark: "At 8 a. m. we was boarded be a 
man warr ship 36 to the N. of Cape Hateras." 
The log is inartiflcially kept, apparently by 
an illiterate man, and supplies no means x>f 
fixing accurately the time or points of the 
progi'ess of the vessel along the coast. The 
next entry, on Tuesday, September 10, ISGl, 
was appai*ently by the prize master, which 
reads; "He went on board the schooner as 
prize master at 1 p. m. lat 36° 37' N., long. 
76° 45' W." The movements of the vessel 
and her reckonings are not stated with per- 
spicuity in her log, but it is very manifest 
she had gone entirely clear of and below the 
capes of Virginia, and away from any direc- 
tion towards Baltimore, and was tracing her 
way within a few miles along the coast of 
North Carolina, indicating a purpose to make 
a port in that vicinity. It is observable that 
the log indicates no other pui-pose of aiming 
for Baltimore than the heading to each page 
of its entries. The invoice of the cargo, and 
the bill of lading of the same, and the clear- 
ance, were dated at Halifax, the 21st of Au- 
gust, The shipment was consigned to order, 
accompanied by a letter of insti*uctions from 
the owner to the master, stating that his 
"main object will be to get into a port of 
North Carolina." If that is effected, he is 
directed to communicate with Mr. Flann, of 
Wilmington, with respect to a return cargo, 
which, it is desired, should be chiefly of spir- 
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its of turpentine. He is further insti*ucted, 
if he does not succeed in getting into a 
Southern port, to proceed to Baltimore, and 
there deliver his cargo to Messrs. Grown & 
Jones. The owner further remarks, in the 
letter, that "he loaded a schooner for Wil- 
mington in June last, but, through the bad 
conduct of the captain, she arrived at Bal- 
timore." The witnesses examined in pre- 
paratorio testify that the vessel was solely 
under the' authority and charge of the ship- 
per of the cargo. This evidence would, by it- 
self, denote, most unmistakably that the voy- 
age was planned and prosecuted, to the time 
of capture, with the single purpose of carry- 
ing the vessel and cargo into one of the 
Southern and blodiaded ports. 

Two defences upon the merits are inter- 
posed by the claimants, and one in point of 
form against the validity of the capture. 
The formal one is, that the vessel was en- 
titled to be warned off the blockaded port, 
and that, on such warning being given, she 
became discharged of all culpability by hav- 
ing immediately obeyed the notice, and 
changed her course, under the direction of 
the blockading vessel, for Baltimore, and 
continued that course for a succession of 
days, until her ultimate arrest. This objec- 
tion would be of avail, under the general 
law, in case her approach to the blockaded 
ports was innocent, and in ignorance of their 
condition, without regard to the prerequisite 
of warning supposed to be connected with 
the imposition of blockades by the proclama- 
tion of the president; because the doctrine 
that, in order to affect a neutral with the 
penal consequences of a violation of block- 
ade, it is necessary for him to have been 
sufficiently informed of its existence (The 
Holla, 6 0. Bob. Adm. 367), is not contested 
in this suit, nor has it been in any previous 
prosecutions here. The rule administered in 
this court has been, both before and since 
the act of congress of August 6, 1861 (12 
Stat 326, § 3), that an attempt by a neutral 
vessel to enter or evade a blockaded port, 
with knowledge or notice of the blockade, 
was a culpable violation of it, although no 
warning in writing was given to such vessel. 
The act Itself, committed by a neutral, in 
fraud of a belligerent right carries with it 
the consequence of condemnation, whatever 
plausible pretences may be alleged for the 
visit Upt. Mar. Warf. & Pr. 192. 

If any question still remains as to that in- 
terpretation of law of blockade, anterior to 
the one imposed upon the ports of North Car- 
olina, April 27, 1861, it does not appear to 
me that such uncertainty continues since the 
enactment, of the above statute ratifying 
and affirming all acts, proclamations, or or- 
ders of the president after March 4, 1861; 
that, accordingly, the offence will have been 
completed in this instance, if the schooner 
approached a blockaded port with knowl- 
edge of the blockade and intending to violate 
it; and that her subsequent departure under 
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the compulsory direction of a man-of-war 
does not reintegrate tlie faulty vessel to the 
state of an innocent trader. Of the fact of 
knowledge and purpose chargeable upon the 
vessel and cargo, the evidence is positive and 
explicit on the face of the letter of instruc- 
tions from the owner for the voyage and the 
shipper of the cargo before referred to. The 
knowledge of the blockade possessed by the 
claimants was not alone imputable to them 
because of the vicinity of Halifax to North 
Carolina, and the general state of commer- 
cial intercourse between those sections; there 
was, also, beyond the letter of instruction to 
the master, before cited, the letter from the 
shipper, of the same place and date, to his 
consignee in Wilmington, North Carolina, 
which says: "I have loaded the bearer (mas- 
ter of the schooner) with a cargo, in the hope 
that she may find her way into your port or 
some place in the Southern States;" and 
which, after directing the mode of investing 
the proceeds in tar, spirits of turpentine, &c., 
&c., contains this declaration: "I loaded a 
schooner for your port in June, but through 
the bad conduct of the captain, she arrived 
at Baltimore. Captain Nicholas has my con- 
fidence," &c. This implies, most forcibly, a 
full knowledge that the adventure was set 
on foot to a port then being in a state of 
blockade, and that the undertaking was 
meant, by the aid of former experience, to 
defeat and escape the force and effect of the 
blockade. These considerations displace all 
excuse of a want of warning or of innocent 
acquiescence. The vessel must be regarded 
as departing from the port sought, because 
of her forcible interception in attempting to 
enter it unlawfully, and not because the 
wai'ning so received first appiised her of the 
illegality of the act. 

Tiie defence upon the merits that the voy- 
age was not an illicit one, but was honestly 
undertaken and prosecuted to a loyal port of 
the United States, is wholly supplanted and 
falsified by the proofs referred -to. Those 
items of proof demonstrate that the real and 
pi"imary destination of the vessel was di- 
rectly from Halifax to Wilmington, in North 
Carolina, an entry into which latter port was 
to be effectuated by the violation of its 
known blockade. The misrepresentation of 
the fact, entered upon the face of the log, 
must be understood as intended to deceive 
the captors. Each page of that document, 
from the inception of the voyage to the ar- 
rest of the vessel, is headed "A jom-nal of a 
voyage from Halifax towards Baltimore;" 
and, on the evidence, that assertion was in- 
tended to create the false belief and confi- 
dence that the shipping articles and clear- 
ance on board, which named the destination 
of the vessel to be "a port or ports, of the 
United States," or "bound for the United 
Slates," meant that she was destined and 
bound for the port of Baltimore. That con- 
clusion would be a very natural one on the 
exhibition of the papers to a boarding officer, 



and thus a fraudulent deception would be 
imposed upon him. An attempt on the part 
of a neutral to mislead a blockading force 
by a deceptive representation on his ship's 
papers amounts to fraudulent misconduct, 
which justifies the confiscation of the vessel. 
Indeed, evei-y dissemblance in the papei*s 
will, in the judgment of a prize court, be re- 
garded as intended to conceal what could not 
be safely disclosed, and to afEord evidence 
that the destination of the vessel is falsified 
with a design to defraud. Tlie Mentor, 
Edw. Adm. 207. In this instance, the bold 
and positive written instructions to the mas- 
ter to make his voyage to Wilmington or oth- 
er Southern port dispenses with all reasoning 
from presumption as to the purpose and ob- 
ject for which the voyage was undertaken. 
It merits remark, also, that small confidence 
can be placed in the statements made by the 
mate and steward on the preparatory exam- 
ination, that, when they shipped at Halifax, 
they supposed the vessel to be bound for 
Baltimore, and agreed for that voj'age sole- 
ly; because they both distinctly stipulated 
in the shipping articles for a voyage to "a 
port or ports in the United States," and no- 
where named Baltimore as contemplated in 
the contract; and, also, because it is palpa- 
ble from the log and from the knowledge 
they possess from the course of the vessel 
from Cape Henry to the place of her being 
turned back, and from that point along the 
coast, that they must (the mate, and most 
probably the s^teward) have well known, 
when they gave their testimony, that the ves- 
sel was destined for a blockaded port. These 
men admit, on their examination, that they 
were aware, when the shipping agreement 
was entered into by them, that the ports of 
Virginia and North Carolina were under 
blockade, and that the fact was of general 
notoriety in Halifax. The unsuccessful ef- 
forts of the claimant, acknowledged in his 
letter of August 21 to his consignee in Jime 
previous, to evade the blockade of Wilming- 
ton, brings home to him direct notice of the 
fact of such blockade. 

Upon all these facts and circumstances, it 
seems to me that the evidence is conclusive 
that the voyage was instituted and prosecut- 
ed by the claimant with a premeditated de- 
sign to evade the blockade, then efficiently 
supported, at the port of Wilmington, North 
Carolina. The actual presence of adequate 
force stationed before the ports where the 
arrest was made, and the authoritative proc- 
lamation of the blockade, are sufficiently es- 
tablished, and, accordingly, the claimants 
show no exemption from capture because of 
insufficiency of notice to them, or want of 
legal warning of the blockade, nor that their 
return backwards towards Baltimore 
amounted to an acquittance of the culpable 
misconduct of the vessel and cargo in under- 
taking to run the blockade. 

A further ground of exoneration from the 
arrest is also suggested and earnestly 
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pressed, namely, that the captvire is made 
illegal and void l)y acts of misconduct com- 
mitted by the captors upon the prize prop- 
erty and the officers and crew of the vessel 
subsequent to their arrest. This objection 
has been urged as a conclusive defence to 
this suit, with the allegation that several 
cases, in addition to the present one, are 
still awaiting the consideration of the comt, 
in which that cause of defence is more fla- 
gi-ant, and strenuous appeals are addressed 
to the court to redress the wrongs and. losses 
inflicted upon neutrals by the course of eon- 
duct pursued during the present war by na- 
tional vessels in the assumed enforcement 
of the law of blockade. The court will in- 
dulge in no general denunciation or stigma 
of the supposed malfeasances of public ves- 
sels in the performance of their duties in re- 
lation to prizes, but will carefully examine 
the facts brought to its attention, and en- 
deavor to uphold and enforce with strict 
justice the legal rights and responsibilities 
of all parties implicated in prize proceedings 
brought before the court. It is to be pre- 
sumed that the officers and crews of the 
navy are disposed to conduct themselves in 
obeiljeuce to their instructions, and to the 
rules of maritime law, in executing their 
war powers, in making prizes; and the rule 
and practice of prize courts fix their respon- 
sibilities and the manner in which they are 
to be enforced, in case injuries are sustained 
for misconduct on their part, whether the 
capture is sanctioned and carried into effect 
by the court, or is declared nugatory and 
unjustifiable. 

In a case of that character recently before 
the court— The Jane Campbell [Case No. 
7,2051— it was deemed expedient to refer the 
subject to the inquiry of the prize commis- 
sioners, to ascertain whether the imputa- 
tions of malconduct made against the offi- 
cers and crew of a public vessel were well 
founded, ajid to report the amount of 'injui*y 
received, therefrom by the owners of the 
captured property, or the persons connected 
with the vessel seized. In that case the 
capture was disaffirmed, and the vessel and 
cargo were restored to the claimant, but the 
right to relief for injuries sustained from 
the wrongful acts of the captors was not re- 
garded as dependent upon the acquittal or 
condemnation of the prize. That relief was 
proffered to the party who made suggestions 
to the court of loss and injury sustained by 
him from the captors of the vessel and 
cargo, in the proceedings after the capture; 
and it was granted on motion, without other 
formality of procedure, as incident to the 
cognizance of the subject of prize then be- 
fore the court, but without admitting that 
to be the only or best method of adjudicating 
the matter; and there was, in that case, di- 
rect evidence of wrongful embezzlement of 
the prize property by the captors, whilst it 
was in their possession. A summai*y meth- 
od of redress may be less appropriate to 



cases resting on charges of wrongful con- 
duct, in prize proceedings by officers and 
crews of public vessels, than against private 
cruisers, because the latter, beyond their 
relation and subjection to the court as suit- 
ors therein, are usually under express stip- 
ulations by contract for good conduct, and 
to indemnify parties suffering from their 
misbehavior in making prizes, which place 
the private cruiser and its armament under 
the direct discretion of the court, and par- 
ticularly so when, as in the present case, 
the grievances imputed to the captors con- 
sist almost exclusively of personal torts 
committed to them. The pleadings in a 
prize action involve, directly, no further 
question than that of prize. The Adelaide, 
9 Cranch [13 U. S.] 28i; The Fortuna, 1 ' 
Dod. 83. The parties on the trial of that 
issue are not legally required, if they may , 
be permitted, to litigate any point except 
that, and the probable sequents to it. In a 
qualified sense, the consideration whether 
the unlawful acts of captors, after the sei- 
zure of property as prize, do not render the 
arrest of it void, may be regarded as char- 
acterizing, vitally, the capture, and thus be- 
come intrinsically admissible evidence in 
defence against the conviction and forfeiture 
of the propeity. But yet that ground of de- 
fence need not necessarily be directly con- 
nected with the capture itself, or with the 
liability of the property to capture as prize, 
but may, and most probably will, spring 
out of facts wholly disconnected with either 
of those particulars. 

The genei-al rule in respect to captures by 
public ships is, that the actual wrongdoer 
alone is responsible for any wrong done or 
illegality committed on the prize, excepting 
acts done by members of the seizing vessd 
in obedience to the orders of their superiors; 
The Mentor, 1 0. Rob. Adm. 179; The Dil- 
igentia, 1 Dod. 4M; 2 "Wheat Append. 13. 
The liability of the officer is not construc- 
tive, and affixed to him solely on account 
of his superiority of command, but arises 
from his immediate orders or authority in 
the transaction. The Eleanor, 2 Wheat. [15 
XJ. S.] 345. Embezzlements of the cargo 
seized, or acts personally violent or inju- 
rious perpetrated upon the captured crew or 
improperly separating them from the prize 
vessel, or not producing them for examina- 
tion before the prize court, or other torts in- 
jurious to the rights or health of the pris- 
oners, may render the arrest of the vessel 
or cargo as prize defeasible, and also sub- 
ject the tort-feasors to damages therefor. 
But the law does not constitute those acts 
or omissions legal bars to the suit, and it 
is plain that the course of investigation into 
those matters would not naturally be an- 
ticipated from the shape of the prize suit, 
nor could they be inquired" into with that 
fulness befitting the gravity of the imputa- 
tions or their importance to the public serv- 
ice, or the rights of individuals, so well and 
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satisfactorily in summary and incidental 
proceedings as in actions founded directly 
upon the injuries complained of. 

The practice of prize courts supplies a 
cause of procedure under claims for redress, 
in cases of that description, which seems 
more proper to be pursued against public 
ships, when the consequences may also lead 
to other results than an award of pecuniary 
compensation to parties complaining of 
wrongs done them. A solemn monition may 
be directed to those using the authority of 
the government in seizing property at sea, 
compelling them to respond before the court 
to parties aggrieved by their acts for every 
wrongful use of authority confided to them; 
and thus, by pleas and allegations, the spe- 
cial grievances will be specifically charged 
and contested before the court, and the evi- 
dence pertinent to the contestation can thus 
be collected and laid before the court on both 
sides. The Eleanor, 2 Wheat. [15 U. S.] 
345; The Magnus, 1 G. Rob. Adm. 31, 

Merely interposing a statement of griev- 
ances by way of schedule attached to the 
claim of ownership, and the test oath which 
enabled a party to contest a libel of informa- 
tion in a prize suit, is not placing the con- 
troversy before the court in such an authori- 
tative shape that pai'ties are at once com- 
pellable to treat the allegations or suggestions 
as in litigation thereupon. It may well af- 
ford foimdation for either party to appeal to 
the discretion of the court to proceed and 
render justice in the matter summarily, in 
the exercise of that pervading jurisdiction 
which envelopes prize proceedings. But, 
when there is reasonable cause to look for 
moi'e thorough representation of the occur- 
rence referred to than will commonly be ob- 
tained from ex parte statements, given un- 
der impressions likely to be colored by the 
excitement of sudden capture, and the risks 
and inconveniences following it, I consider it 
the more reliable course of practice to re- 
quire the evidence to be furnished under pleas 
and allegations, when it is offered in bar of 
the rightfulness of a capture as prize, or as 
foundation for an award of compensation in 
damages, because of irregularities or culpabil- 
ities of captors who are in the public service 
in making the seizure or dealing with the 
prize property whilst in their possession. In 
The Magnus, 1 0. Rob. Adm. 31, Sir William 
Scott says that "the proof required was of 
the most solemn nature, by plea and proof." 
The proceedings by pleas and allegations ad- 
monish the parties of the difficulties of their 
situation, and call for all the proofs their case 
can supply. Wheat. Mar. Capt, 284. 

It is to be remarked, in this case, that no 
evidence has been given on the examinations 
in preparatorio, or upon the papers of the 
vessel, showing any imlawful or irregular con- 
duet of the captors in making the prize, or in 
the subsequent treatment of her crew or of 
the property arrested. The affidavit of the 
master, referred to as part of their claim by 



the claimants, is extra-judicial, and not testi- 
mony in the cause, and, if allowed by tbe 
court as notice to the libellants of chai-ges 
impeaching the legality of the capture, cannot 
avail as testimony in the suit on the heai-ing. 
The like evidence was not permitted to have 
that effect in the case of The Jane Campbell 
[supra]. It was there only recognized as a 
basis for after summary proceedings, to es- 
tablish the justness of the allegations, under 
the implied reseiTe that it could not, per se, 
sustain a decree against the captors for torts. 

Two notes in the log-book, apparently enter- 
ed by the prizemaster after the arrest of the 
schooner, state that he placed the mate and 
steward in irons on taking command of the 
vessel, and in the afternoon took the irons 
off for the day, replacing them for the night, 
and the next morning again removing them; 
alleging it to be discretionary with him to 
keep the men in irons day and night. No 
allusion is made by ;he men to the occurrence 
on their examination; and in such posture of 
the transaction the inference maj'' be no 
sti'onger that the act was tortuous and un- 
justifiable than that it was an excusable pre- 
caution against menaces or well-suspected 
refractoriness of the prisoneis. It is mani- 
fest, also, that separating the master and 
others of the crew, and not bringing them 
with the prize into port and before the court, 
was not necessarily culpable of itself, and 
may have been justifiable from the condition 
of the vessel or that of her crew. 

No other violation of the rights of the claim- 
ants, or of their own legal .obligations by the 
libellants in seizing the vessel, is attempted 
to be shown by the proofs before the court 
than the alleged irregularity of capturing her 
after she had been twice previously arrested 
and discharged by public ships for the same 
ofifeuco. Such relinquishment of an arrest 
by a captor, whether the first in order of 
time, or any after one in a series of consecu- 
tive arrests, whilst the vessel is in transitu, 
endeavoring to carry out a voyage illegal 
and culpable in its inception and purpose, 
amounts to no acquittance or cond<^nation of 
the offence; and she remains tinder aU her 
antecedent liabilities to the law, in like man- 
ner as if no imperfect interception of her 
voyage had been attempted. Great circum- 
spection and precaution wiU, undoubtedly, be 
exacted in authorizing a second arrist, if any 
bona fide change of property Intervenes be- 
tween the arrests. The Eliza and Katy, 6 C. 
Eob. Adm. But when the arrest was already 
justified by the facts, it would be a very triv- 
ial irregularity for one ship to correct the 
immediately previous errors of others, in re- 
leasing improvidently, once or again, a cap- 
tured vessel taken in flagrante delicto. No 
just exception, therefore, lies to sending a 
vessel in to be proceeded against in prize, 
because she had been in manual custody, on 
the charge previouslj% and liberated by the 
seizing officers without the mandate of a 
I proper prize court. As before indicated, the 
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pvoofs before the court in the suit supply 
adequate cause for the condemnation and for- 
feiture of the vessel and cargo, and sentence 
to that effect is, accordingly, ordered to he 
entered. The f radulent attempt on the part 
of the claimants to violate the blockade in- 
curs this judgment in favor of the United 
States, although the claimants may be en- 
abled to show that the captors have been 
guilty of irregularities and wrongs towards 
the prize or the ship's company, subsequent 
to her capture. The- government, on general 
principles, would not be debarred from vindi- 
cating their rights under the law of nations, 
against the criminal vessel and cargo, if it 
were proved that the captors, after making 
tlie prize, had, on their part, been also guilty 
of irregular and culpable conduct towards the 
prize property or crew. In that respect the 
court will sedulously administer the same 
measure of relief to injured parties, against 
captors acting in the public service, that is 
supplied by the law in relation to private 
cruisers. Yet, there may be reasonably ob- 
served differences in the method of enforcing 
it, because, in the case of public vessels, the 
ship's company are subject to the direction 
and authority of officers outside of those com- 
manding the particular one engaged in the 
capture, and rfiay be entitled by law to ex- 
emptions from personal responsibility, which 
could not be set up by the voluntary wrong- 
doer. Besides, the act for the better govern- 
ment of the navy subjects any person in the 
navy, for misconduct in relation to prize prop- 
erty, to forfeiture of his share of the capture, 
and such further punishment as the prize 
court shall impose. 2 Stat 46, art. 8. In 
such cases, it seems to me, there is a special 
fitness in requiring that the right of reclama- 
tion for damages, in cases of capture made 
by public vessels, should be pursued by the 
parties averring the grievance and tort com- 
mitted upon them, by plea and proof, which 
admit of coimter allegations and full evi- 
dence under them. This will be the course 
of practice to be hereafter followed in like 
cases, unless otherwise specially ordered by 
the comt. 

It is accordingly directed that, within ten 
days after the entry of this decree, and notice 
thereof to the proctors for the claimants, they 
sue out a monition to the captors in this suit 
or their proctors, and file in court and serve 
on such proctors the allegations and proofs 
upon which relief is claimed in such proceed- 
ings, and that the captors, through their proc- 
tors, be allowed twenty days to file their an- 
swer and proofs in reply thereto, each party 
being entitled thereafter to bring the matter 
to a final hearing before the court, on two 
days' notice in writing. If the conditions 
above stated are not fulfilled, either party, 
upon the default of the other therein, shall 
be entitled to have final judgment entered 
in the suit, and take such after proceedings 
therein as are consonant to law and the prac- 
tice of the court. 
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The LOUISA JAJSfE. 

[2 Lowell, 295.] i 

District Court, D. Massachusetts. Dec. Term, 
1873. 

Salvage — Ko Compensation Agreed — Estab- 
lished BT Usage— Absolute asd Con- 
tingent CONTKACTS. 

1. Persons who assist a vessel in distress at 
the request of her master or owner, with no defi- 
nite arrangement for compensation, must ordi- 
narily be paid as salvors. 

2. If the rate of payment is established by the 
usage of a port well known to both parties, the 
payment for salvage services may be affected 
or controlled by such usage. 

3. The distinction sometimes drawn betweert 
absolute and" contingent contracts for salvage- 
services is misleading, and of no practical im- 
portance. 

4. A contract, whether absolute or contingent,, 
for services in saving property on the sea or in 
a harbor, does not oust the jurisdiction of this, 
court of a proceeding, in rem or in personam,, 
brought by the contractor himself. 

[Cited in Chapman v. The Greenpoint, 38 Fed. 
671; The Roanoke, 50 Fed. 577.] 

Libel of Moses B. Tower and the Bostott 
Tow-Boat Company, for services rendered in 
raising the schooner Louisa Jane, a pilot-boat 
of Boston, which had been sunk in the har- 
bor near Fort Independence, Dec. 17, 1873, 
by a collision. The libellants asked for meet 
and suitable salvage. No appearance hav- 
ing been entered for the schooner, the court 
proceeded, after the retum-day, to assess- 
damages ex parte, as usual. The evidence 
thus taken disclosed that the libellant Tower 
considered himself entitled by conti-act to a 
certain amount, though it should equal or ex- 
ceed the value of the schooner. Thereupon, 
an amendment of the libel was ordered by 
the court, with notice to the master and sup- 
posed owner of the pilot-boat. Mrs. Louisa 
Jane Fowler, wife of the master, appeared 
and claimed the schooner, and made a de- 
posit for costs; and, by consent, the case was- 
heard without the formality of an answer. 
Much oral evidence was taken concerning the; 
services performed and their value, and the 
usage of the port of Boston in such cases. 

F. Goodwin, for libellants. 
A. Wellington, for claimant. 

LOWELL, District Judge. It was supposed 
by the libellants, when they brought this ac- 
tion, that in all cases of services in the nature- 
of salvage the suit should be brought for sal- 
vage, and the contract, if there were one, 
should be given in evidence to regulate the 
damages. This is the practice in England, 
and there is no special objection to it when 



1 [Reported by Hon. John Lowell, LL. D., 
District- Judge, and here reprinted by permis- 
sion.] 
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the action is defended; but in this case the 
libellants' claim might possibly exceed a sal- 
vage reward, and so the frame of the libel 
might have misled the owner of the vessel. 
It was for this reason that the amendment 
was ordered, if the libellant intended to in- 
sist on his contract. 

It has been often decided in this circuit 
that persons who go to the assistance of a 
vessel in distress, at the request of her mas- 
ter or owners, but with no definite arrange- 
ment for compensation, must ordinarily be 
presumed to go as salvors, and not as con- 
tractoi's or laborers to be paid a quantum 
mei-uit. Hennessey v. The Versailles [Case 
No. 6,365]; The Independence [Id. 7,014]; 
Adams V. The Island City [Id. 55]; The 
Susan [Id. 13,630]. The case of The Inde- 
pendence was very fully considered by the 
learned judge, and his decision was aflElrmed 
at Washington, though by a divided court. 
Its doctrine is doubted by Mr. Parsons 
(2 Pars. Shipp. & Adm. 308 [Ed. 1869] and 
note 4); but has been followed by Mr, Jus- 
tice Clifford and Judge Sprague, in the cases 
above cited, not only as having been settled, 
but as rightly settled. The point, after all, 
is one of fact; and the facts proved here are 
wholly different from those which appeared 
in the cases cited. It seems that in this port 
there has grown up within ten or fifteen 
years past, and perhaps in consequence of 
those decisions, a regular wrecking business, 
conducted, in large part, by the libellant. 
Tower, relative to vessels that are beached 
or sunk within reach of assistance from Bos- 
ton; that the libellant' s charges are tolera- 
bly well fixed, on a liberal scale, certainly, 
but still upon a sort of quantum meruit, and 
that they are not higher than may be ac- 
counted for by their peculiar nature, and by 
the necessity of constant readiness on the 
libellant's part to perform them, on" instant 
notice, at all times and seasons; and that 
they are paid without much reference to 
value saved or risks run, or any thing but 
the time and means actually employed. 

It is admitted that the usage may govern 
this case; but whether the usage is to pay 
when the service is unsuccessful, is not clear, 
and is not admitted. This unceitainty con- 
cerning the contract makes it proper for me 
to examine the law of salvage as regulated 
by contract; and the examination must be 
somewhat careful and elaborate, because 
there are several dicta of eminent judges 
which have been underetood to deny the ju- 
risdiction of this court, at least in rem, over 
a contract for saving property at sea, when 
the pay was to be absolute, without regard 
to success. 

The earliest of the remarks to which I re- 
fer was made by Mr. Justice Curtis, in The 
Versailles, ubi supra, and they are reiterated 
and expanded in The Independence [supra], 
where it is said by the court: "When, there- 
fore, the subject-matter of a contract is a 
mere attempt to save property, and when the 



owner or his rejiresentative, or both, be- 
come personally liable by the contract to pay 
either an agreed sum or a quantum meruit 
for the labor and service rendered, without 
regard to the results, the parties do not con- 
template, nor engage in, a salvage service, 
but quite a different service. . . . Such 
a contract is inconsistent in its nature and 
objects, and the liabilities which grow out of 
it, with a salvage service. As Lord Stow^ll 
declared in The Mulgrave, 2 Hagg. Adm. 77, 
it is a case of contract, and not one of sal- 
vage. I do not intend to be uuderstood, 
however, that a case in which a contract ex- 
ists may not also be a case of salvage. The 
parties may agree on the amount of a sal- 
vage compensation, or on the principles upon 
which it shall be adjusted; and such agree- 
ments, fairly made, no advantage being taken 
of ignoi-ance or distress, are readily upheld 
by the courts; (citing certain cases). Nor do 

1 intend to express any opinion on the ques- 
tion whether the admiralty has jurisdiction 
in rem to enforce a contract for assisting a 
vessel in distress, which are not salvage serv- 
ices." 

A similar division of possible contracts is 
made by the learned judge in The, Susan 
[supra], in which he calls a contingent agree- 
ment by the name of "salvage," and refuses 
that name to one in which the pay is to be 
absolute. He, however, makes no question 
about jurisdiction; and neither of these cases 
decided any such point: they decided, as I 
have said, that a salvage service, in the strict- 
est sense, is to be inferred, when no definite 
bargain of any sort is made. Then, there 
are three cases in which salvage suits have 
been dismissed, and in which the courts 
have, to a greater or less extent, appeared 
to rely on the fact that the payment was not 
to be contingent on success. The Wliitalcer 
[Case No. 17,525]; Squire v. One Hundred 
Tons of Iron [Id. 13,270]; The Marquette [Id. 
9,101]. I shall show hereafter that these 
eases do not decide the point now under con- 
sideration, because they were all suits by 
sub-contractors, or laborers under contract- 
ors, and not by the contractors themselves. 

The differences between contract and sal- 
vage are very marked, and pervade the whole 
subject; but they are nearly as important 
whei'e the contract is contingent, as where 
it is absolute; and they are not, in this coun- 
try, jurisdictional differences. Mr. Justice 
Curtis, as we have noted, cites The Mulgrave, 

2 Hagg. Adm. 77; but he is not accui-ate in 
citing it as an absolute contract for payment 
at all events. The report clearly shows, I 
think, that the contract was contingent, 
though nothing turned on that point, and it 
was not mentioned in the argument or the 
judgment Lord Stowell, in eonti*asting con- 
tract and salvage, in his decision of that case, 
was adverting to the point, only too well es- 
tablished at that time in England, that the 
admiralty was not permitted to hold pleas of 
contract. . Even seamen, whose general right 
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to sue in that court -was never denied, could 
not recover tliere any thing which "was due 
by usage, or by any contract which w'as at 
all out of the usual course of shipping arti- 
cles. It is my impression that the judges of 
the queen's bench imagined that Dr. Sc'ott 
and r>r. Robinson, who certainly held a lieu- 
tenant's commission, had been promoted 
from the forecastle of a man-of-war, and 
could not understand a usage or stipulation 
that was not familiar to every foremast 
hand. At all events, they were prohibited 
from enforcing them; and, whenever ship 
owners became bankrupt, a painful failure of 
justice was lilsely to occur, by reason of the 
inability of a whalesman, or any other sailor 
whose contract was peculiar, to enforce his 
just rights against the ship itself. The Syd- 
ney Cove, 2 Dod. 11; The Mona, 1 W. Rob. 
Adm. 137; The Riby Grove, 2 W. Rob. Adm. 
52; The Debrecsia, 3 W. Rob. Adm. 33. The 
last of these unfortunate cases was The Har- 
riet, 1 Lush. 285, decided in March, iSGl. In 
May of that year, parliament came to the re- 
lief of the admiralty com*t, made it a superior 
court of record, and in many other respects 
strengthened and enlai-ged its powers, and 
in section 10 of the statute gave it jurisdic- 
tion of "wages due under a special contract."' 
24 & 25 Vict. c. 10. It had already, in Au- 
gust, ISIO, given the coui-t power to deal with 
all claims and demands whatsoever in the 
nature of salvage or towage, or for neces- 
saries supplied to a foreign vessel. 3 & 4 
Vict c. 65, § 6. In commenting upon the act 
of 1861, soon after its passage, a learned au- 
thor said: "The jurisdiction of this court 
did not (before the statute) extend to riglits 
and questions arising upon contract. It de- 
termined the reward of merit and the com- 
pensation for injuries; but stipulated rights, 
though held in view in advancing to a result, 
never formed the basis of its proceedings:" 
Macl. Shipp. (1862) Supp. 56. See the re- 
marks of Dr. Lushington in The Ocean, 4 
Notes, Cas, 33. 

We see, then, that until the reign of the 
present sovereign of Great Britain the dis- 
tinction between service and contract, wheth- 
er the service were in the nature of salvage, 
or wages, or any thing else, was often a most 
important jurisdictional distinction; and, in 
contrasting salvage and contract, Lord Sto- 
well was referring to something which went 
to the very power of the court. And so he 
lias usually been understood, and the case 
has been often cited in that sense. Dr. Lush- 
ington, however, who was of counsel in the 
■case of The Mulgrave, has explained it away 
to a considerable extent. He says it only 
■decided that when the defendant in an ac- 
tion for salvage sets up a valid contract, and 
pays the money into court, the decree goes 
for him, as in any other case of a good ten- 
der. The Catherine, 6 Notes Gas. Supp. 43. 
Since this decision there have been a great 
many cases of the same sort; and it is the 
practice in England for the libellants (or 
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whatever they are called) to demand salvage 
in all cases, and, if they rely on a contract, 
to give it in evidence, very much as at com- 
mon law a plaintiff would introduce a prom- 
issory note under a count in indebitatus as- 
sumpsit. If, on the other hand, the owner 
of the property desires to set up the contract, 
he does so, together with a tender. The True 
Blue, 2 W. Rob. Adm. 176; The Jonge An- 
dries. Swab. 226, affirmed, Id. 303; The 
Henry, 15 Jur. 183; The Orus. V., Lush. 583; 
The William Lushington, 7 Notes Cas. 361. 
The English practice is certainly very in- 
genious. It appears to be understood that 
a valid contract bars an action for salvage, 
even since the act of 1840; but the courts 
will not admit it as a bar, unless the money 
due under it is paid into court for the use of 
the plaintiff. It has not been directly de- 
cided since 1840 whether the court could en- 
tertain a suit founded distinctly on a special 
contract for saving property wrecked or in 
distress at sea. The act, usmg ine expres- 
sion, "demands in the nature of salvage and 
towage," would seem to be sufficient; Dut so 
late as 1861 it was decided that there was 
no jurisdiction of a special contract for tow- 
age. The Martha, Lush. 314. However, tlie 
practice avoids all such questions. 

In this country, though the distinction be- 
tween contract and salvage must always be 
of great consequence m awarding the Gam- 
ages, it is not, and never has been so, in a 
jurisdictional point of view.. Thanks to the 
great jurists, who were called upon to inter- 
pret the grant of admiralty jurisdiction con- 
tained in the constitution, we have retained 
a great part of the powers which anciently 
and of right belong to this court. We hold 
pleas of all maritime contracts, absolute or 
contingent, without being obliged to resort 
to fictions or indirections of any sort. 

It cannot be doubted that a contract to 
raise a vessel, sunk in navigable waters, is 
a maritime contract. And the mode in which 
payment is to be made cannot, in this coun- 
try, have the least bearing on that question. 
A payment in gold is quite as much within 
our cognizance as one in pearls gathered 
from under the sea, though that difference 
would probably have been vital in the eyes 
of the old common law of Lord Coke's time. 
A payment absolute cannot convert a mari- 
time contract into one not maritime, though 
a contract of either kind may give a concur- 
rent jurisdiction to the courts of common 
law. Many maritime contracts, such as 
those for freight, seamen's services, &c., are, 
or formerly were, contingent upon the com- 
pletion of the adventure; but many others are 
not, or are sometimes contingent and some- 
times not, according to circumstances. 

A contract for saving wrecked property be- 
ing maritime, the property saved is hypoth- 
ecated for its fulfilment. This is so of all 
maritime contracts, whether contingent or 
absolute. The 'apparent exception of sup- 
plies to a domestic ship is an accident, the 
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relic of common-law usurpations, and eon- 
fined to the Jurisprudence of England and 
the United States, in the latter of which the 
several states have taken great pains to cor- 
rect it. Indeed, I consider the lien for tow- 
age to be quite decisive of this case. This 
conti-act was, in great part, an agreement for 
towage, and in the rest for the use of light- 
ers in similar work; and I am not aware of 
a case in which it has been held, or even 
argued, that such a contract does not create 
a mai'itime lien. 

The only case in which the point has been 
directly adjudged is The A. D. Patchin [Case 
No. 87], in which the eonti-act was absolute, 
and an argument was addressed to the court 
founded on that cii'cumstance. Judge Conk- 
ling's able opinion in support of the jurisdic- 
tion in rem in that ease was in all respects 
sustained by Nelson, J., and has never been 
directly questioned or met, excepting by a 
query of Curtis, J., which is by no means 
an expression of opinion, as I shall show. 

Mr. Justice Story, in his well known re- 
marks in The Emulous [Id. 4,480], takes no 
such distinction, but speaks alike of all con- 
tracts. "I take it to be vei-y clear," says 
the learned judge, "that whenever the serv- 
ice has been rendered in saving property 
upon the sea, or wrecked on the coast of the 
sea, the service is, in the sense of the mari- 
time law, a salvage service. If it has been 
rendered under circumstances which estab- 
lish that the parties have voluntarily, and 
without any controlling necessity on the 
side of the proprietors of the property saved, 
or their agents, entered into a contract for 
a fixed compensation, or upon the ordinary 
terms of a compensation for labor and serv- 
ices quantum meruerunt; in either case it 
does not alter the nature of xhe service as a 
salvage sei-vice, but only fixes the rule by 
which the court is to be governed in award- 
ing the compensation. It is still a salvage 
service and a salvage compensation." 

I will now consider the eases, which at 
fii"st sight seem to be adverse to the jurisdic- 
tion. They are three. 

1. The Whitaker [Cases Nos. 17,524, 17,525J. 
There Holbrook had agreed to launch a 
sti-anded vessel for §900, and, after trying 
and failing to accomplish any good result, he 
employed Otis, who worked with his meiL 
and succeeded; but thinking they had earned 
more than the agreed sum, they libelled the 
vessel (which was owned in Maine) as ma- 
terial-men. The court dismissed the libel, 
on the gi-ound that if they were material- 
men, which he evidentlj' did not consider 
them to be, they had no lien, because they 
" worked under one who had no power to bind 
the vessel beyond ?9<K) in any event, and he 
intimated that some one might recover that 
sum in an action for salvage. In the second 
suit, which was for salvage, a decree was 
entered for Otis and Holbrot^ for $900; but 
the men who had worked by the day under 
Otis -were not admitted to be salvors, and 



this for the reason that their conti-act clearly 
showed that they looked to Otis personally 
for their pay in all events, whether the ves- 
sel were saved or not. In that case, is a 
head-note, which appears to lay down the 
general proposition that an agi-eement to la- 
bor for an agreed compensation, to be paid 
at all events, displaces a claim for salvage. 
But it is evident that all that the case de- 
cides is, that day-laborers, under a contract- 
or who has undertaken to save a vessel for 
a fixed smn, cannot be joined with the con- 
tractor in suing the vessel for that sum. 
The decision, therefore, in the second case of 
The Whitaker [supx-a] was substantially the 
same as in the fii-st; namely, that Otis had 
no power to impress the vessel with liens, 
whether they were called hy one name or 
another. It is, in this respect, precisely like 
The True Blue, 2 W. Rob. Adm. 176, where 
two smacksmen had undertaken to relieve 
a vessel for a certain sum, and afterwards 
engaged other smacks to assist them; and it 
was held that these assistants must look for 
their compensation to their immediate em- 
ployers, and not to the vessel saved. If it 
were otherwise, the original contractor might 
involve the property to an amount exceed- 
ing the whole contract price. So in the case 
at bar, if Tower had undertaken the job for 
a fixed price, or for a fixed proportion of the 
value saved, the tow-boat company, knowing 
the facts, could not be permitted to assert 
a lien which might override the agreement. 
As the contract here was for a quantum 
meruit, I do not know that there is a valid 
objection to the tow-boat company being a 
party plaintifie jointly with Tower, to the ex- 
tent of what is reasonably due for its part 
of the services. This depends on whether 
Tower had any express or implied authority 
to employ such sei-vices on account of the 
owner. In The Whitaker and The True Blue- 
[supra], the contract being for a fixed sum^ 
there could be no implied authority to sub- 
ject the vessel or her owners to any other 
or different payment. 

2. The Marquette [Case No. 9,101], decided 
by Judge Longyear. That case was like The- 
Whitaker, and a sub-contractor, who had 
bargained with the contractor for pay at all 
events, was not allowed to libel the vessel 
alone. The learned judge cites The Whit- 
aker and The Independence, and explains 
the former case very clearly. He does say,, 
as one reason why the libel cannot be main- 
tained, that the pay was not to depend on 
success, and this form of contract, he says, 
creates only a personal obligation, and not a 
lien. This is true in the case of a sub-eon- 
tractor, and is probably all that is intended. 

The last case is Squire v. One Hundred 
Tons of Iron [Case No. 13,2701. where the- 
libellant had let out certain fools to a wreck- 
elr, and Judge Blatchford held that he had no' 
action in the admiralty, personal or real. 
This appears to be like the other two cases. 

That this is the true significance of these 
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decisions, is shown by several cases In Eng- 
land, in wlticli the direct question was liti- 
gated whether a contractor could proceed in 
the admiralty for his reasonable compensa- 
tion, as well as for the money expended in 
saving a wrect; in all of which the decision 
was favorable to the jurisdiction. The dis- 
cussion was most elaborate in The Happy 
Return, 2 Hagg. Adm. 198, though that was 
not the first case of the kind. There a mer- 
chant was employed under a power of attor- 
ney from the owner of the vessel, with the 
consent of the underwriters, to save what- 
ever could be rescued from a sunken ship. 
His payment does not appear to have been 
contingent upon success. Sir O. Robinson 
decreed in his favor for his expenses, and a 
reasonable compensation for his services, 
though he said it was not a case of salvage, 
strictly so called. A similar course was fol- 
lowed in The Traveller, 3 Hagg. Adm. 372; 
The "Watt. 2 W. Rob. Adm. 70; The Puris- 
sima Concepcion, 3 W. Rob. Adm. 181; The 
Favorite, 2 W. Rob, Adm. 255; and there 
are others. In The Favorite, Dr. Lushtng- 
ton is reported to have said, "Although I 
cannot view his services in the strict char- 
acter of salvage services, but rather of a 
successful and meritorious agency," &e., de- 
creeing for the plaintifC. 

It will be observed that in none of these 
cases were the laborers, or sub-conti-actors, 
or furnishers of materials, made parties to 
the action; and, if they had been, I have no 
doubt their 'asserted liens would have been 
rejected, for the reason that they had con- 
tracted with a person, and under circum- 
stances which repelled the inference that any 
lien was or could be stipulated for; as in 
The Whitaker and The Marquette. 

When Sir. Justice Curtis, in giving judg- 
ment in The Independence [Case No. 7,014], 
speaks of a contract to bar salvage, he must 
have had reference only to its preventing 
the court from assessing a salvage compen- 
sation on 'the usual liberal rule of the mari- 
time law. Indeed, he twice expresses him- 
self so, though there are other passages 
which have been understood to bear a wider 
meaning. But that I am right in my con- 
struction of his language is clear from this, 
that, when he comes to speak of the juris- 
diction in rem, he carefully avoids express- 
ing an opinion, and refers to The A. D. Pat- 
eliin [Id. 87]. I understand in the same way 
the expressions used by the court in Coffin v. 
The John Shaw [Id. 2,949]; Adams v. The 
Island City [Id. 55] ; The Camanche, 8 Wall. 
[75 U. S.] 448. 

I conclude, therefore, that whether the li- 
bellant Tower was to be paid at all events 
or not, which is doubtful, yet in either case 
he can recover against the vessel the sum 
due him under his contract 

The judge then examined the evidence of 
services, and made up the account by items, 
a^vaxdiug in all ?OGG.GO. 
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The LOUISA SIMPSON. 

[2 Sawy. 57; i 14 Int. Rev. Ree. 165.1 

District Court, D. Oregon. Oct. 7, 1871.^ 

Congress mat Authorize the President to 

Prohibit the Introduction of SriRfTS isto 

Alaska—Importation into Alaska. 

1. Congress had power to authorize the presi- 
dent to reijulate or prohibit the introduction of 
distilled spirits into the district of Alaslta, xiudei' 
penalties, as prescribed by act of July 27, ISGS 
(15 Stat. 241). 

[Cited in XT. S. v. Nelson, 29 Fed. 207.] 

2. Distilled spirits, are imported into the dis- 
trict of Alaska, when brought from an American 
port, outside of said district into the waters, 
within the headlands of Point Hope and Cape 
Prince of Wales, and there unladen or disposed 
of, or with the intent to so unlade or dispose of 
them. 

[Cited in The Kodiak, 53 Fed. 129.] 

This suit was brought to enforce a for- 
feiture of the schooner Louisa Simpson and 
cargo for a violation of section 4 of the act 
of July 27, 1868 (15 Stat. 241), extending the- 
laws relating to customs, commerce, and 
navigation over the territory of Alaska, and' 
the executive order of February 4, 1870, in. 
pursuance thereof. 

Joseph N. Dolph, for libellant. 
William Strong, for claimants. 

DEADY, District Judge. The libel in this- 
case was filed September 19, 1870. On Oc- 
tober 10, thereafter, an amended libel was 
filed, wherein it is alleged that on July 17, 
1870, at the port of Kotzebue Sound, in the- 
district of Alaska, in waters navigable from. 
,the sea by vessels of ten or more tons bur- 
den. J. M. Selden, captain of the U. S. reve- 
nue cutter Reliance, did seize the schooner- 
Louisa Simpson and cargo, consisting of liq- 
uors, tobacco, powder, guns, caps, knives, 
lead, cotton cloth, ivory, whale-bone, pel- 
tries, etc., and report the same to William 
Capus, collector of customs for said district, 
at Alaska, who now holds said schooner ancL 
cargo, at the port of Portland, in the dis- 
trict of Oregon, as forfeited to the United 
States for the causes following: 

1. That on or about April 19, 1870, said 
schooner, being then owned in whole or in 
part by American citizens, sailed from the- 
port of San Fitincisco, California, and that 
at said date, and upon said voyage, one Hen- 
ry Ravens, the master of said schooner, ex- 
ported from said port of San Francisco,, 
within the United States, upon said schoon- 
er, and as part of her cargo, a lai-ge quanti- 
ty of distilled spirits, of the value of ovei- 
four hundred dollars, destined and intended 
to be taken and imported into the territory 
of Alaska, in violation of section 4 of the act 
of congress entitled, "An act to extend the- 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 

2 [Affirmed by the circuit court; case unre- 
ported.] 
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laws of the United States relating to cus- 
toms, commerce, and navigation over the 
teiTitoi-y ceded to the United States by Rus- 
sia, to establish a collection district there- 
in, and for other purposes;" approved July 
27, 1868 (15 Stat. 241); and in violation of 
the restrictions and prohibitions of the pres- 
ident of the United States, made in pursu- 
ance of said act by executive order, Febru- 
ary 4, 1870, prohibiting the importation of 
distilled spirits into or within the territory 
of Alaska. 

2. For that the said distilled spirits of the 
value and exported and destined as afore- 
said, were, about July 17, 1870, found on 
board said schooner, at Kotzebue Sound 
aforesaid, the cargo aforesaid, being also 
then and there on board said schooner. 

3. That on or about July 17, 1870, said 
distilled spirits of the value, and exported as 
aforesaid, "were imported into said disti-ict 
of Alaska, were used and attempted to be 
used and landed from said schooner, at 
Kotzebue Sound and elsewhere in said terri- 
tory, and were there found upon said 
schooner; said schooner, at the same time, 
having on board the cargo aforesaid, in vio- 
lation of said section 4 of the act of con- 
gress, and the restrictions and prohibitions 
of the president aforesaid." 

4. That said schooner being of twenty 
tons or more burden, and owned as afore- 
said, was, about July 17, 1870, "found with 
the cargo or lading aforesaid on board, trad- 
ing between district and district in the Unit- 
ed States, and between the poits of San 
Francisco, in the collection disti'ict of San 
Francisco, and in the fourth coasting dis- 
trict and Kotzebue Sound, and other places 
in the collection district of Alaska and fifth 
coasting district, in the United States, hav- 
ing on board distilled spirits, other than 
ship's stores, without being em'olled and 
licensed, and without applying for or being 
furnished by the collector of the port of the 
United States, at which she took in her said 
cargo, with a certified manifest containing 
the marks and numbers of packages, the 
names of shippers, consignees, and port of 
deliveiy, and without receiving a permit, as 
required and in the manner provided by stat- 
ute; she, the said schooner, having, npon 
her said voyage, cleared from the port of 
San Francisco for the foreign port of Plover 
Bay, and not for any port or place within 
the United States." 

5. That part of the cargo aforesaid, con- 
sisting of 395 gallons of distilled spirits was, 
between April 21 and July 17, 1870, drawn 
from casks duly stamped and gauged, and 
put into other casks and packages contain- 
ing not less than ten gallons, and intended 
for sale, without such last mentioned casks 
or packages being stamped or marked, as 
by law provided, and was so found in the 
district of Alaska on or about July 17, 1870. 

6. That on or about July 17, 1870, the 
Louisa Simpson was used by the master 



thereof to convey and transport from off the 
coast of California, in the Pacific Ocean, to 
Kotzebue Sound, in the district of Alaska, 
three empty casks or pipes from which dis- 
tilled spirits had been drawn, and which 
were duly stamped and marked, without 
such stamps or marks being effaced or ob- 
literated, as provided by law. 

On October 10, 1870, Henry Ravens, the 
master of the Louisa Simpson, appeared and 
filed two separate but similar answers to 
the libel; one on behalf of the owners of 
the schooner, and the other on behalf of the 
owners of the cargo. 

The answers admit the allegations of the 
libel, except as follows: 

They deny that the schooner sailed for the 
district of Alaska, or that the distilled spir- 
its aforesaid, or any part thereof, were in- 
tended to be imported into the disti'ict of 
Alaska, or were landed or attempted to be 
landed or used therein. They allege that 
the schooner sailed for Plover Bay, in the 
Arctic Ocean, in the empire of Russia, but 
about June 11, 1870, while off the river 
Anadyr, in Asia, was caught "in the ice, 
and drifted about helplessly" in the Arctic 
Ocean, until July 1, when she came out of 
the ice, about twelve miles west of Cape 
Douglas, in the district of Alaska; that be- 
ing then short of wood and water, the mas- 
ter attempted to make Port Clarence in said 
district, for the sole purpose of obtaining a 
supply of such articles, but being prevented 
by the ice from so doing, he made for Cape 
Prince of Wales for the same purpose, when 
he met a four knot gale and floating ice 
from N. N. W., to avoid the dangers of 
which, he put in under the cape, and an- 
chored in two fathoms of water, about four 
miles from shore; that while lying here at 
anchor, some Indians came off shore with 
whom he traded for some wood, but not suf- 
ficiently for the voyage, and a sea carried 
away the windlass, when he proceeded to 
Kotzebue Sound, the nearest "land-locked 
harbor," fi-om necessity, and solely for the 
pm'pose of repairing damages to the vessel, 
and obtaining wood and water for the voy- 
age. 

They deny that the schooner, or officers, or 
crew thereof, were engaged in trading, or did 
trade between district and district in the Unit- 
ed States; they admit the transfer of the dis- 
tilled spirits from the lai-ge to the small pack- 
ages, as alleged in article 5 of the libel, but 
allege that the same took place on the open 
sea, and without the jurisdiction of the Unit- 
ed States, and was made for the convenience 
of trading in the Russian possessions; they 
admit the conveyance in the schooner of the 
three empty casks, without having the stamps: 
or marks effaced, as alleged in article 6 of 
the libel, but allege the schooner brought such 
casks within the limits of the United States 
contrary to the intention of the owners and 
master, by stress of weather, as aforesaid. 

Section 4 of the act mentioned in ai-ticle 1 
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of the libel, and under whicli this seizure was 
made, enacts: "That the president shall have 
power to restrict and regulate, or to prohibit 
the importation and use of firearms, ammuni- 
tion, and distilled spirits into and within the 
said territory. And the exportation of the 
same fix>m any other port or place in the 
United States, when destined to any port or 
place in the said territory, and all such arms, 
ammunition, and distilled spirits exported, or 
attempted to be exported from any port or place 
in the United States, and destined for such 
territory, in violation of any regulations that 
may be prescribed under this section, and all 
such arms, ammunition, and distilled spirits 
landed, or attempted to be landed, or used in 
any port or place in said territory, in viola- 
tion of such regulations, shall be forfeited; 
and if the value of the same shall exceed $400, 
the vessel upon which the same shall be 
found, or from which they shall hare been 
landed, together with her tackle, apparel and 
furniture, and car-go, shall be forfeited; and 
any person willfully violating such regulation 
shall, on conviction, be fined in any sum not 
exceeding ?500, or imprisoned not more than 
six months." 

The section further provides that "bonds 
maj' be required for a faithful observance of 
such regulations," from "any vessel departing 
from tmy port in the United States," having 
on board any such articles, and "destined to 
any place in said territory," or when there 
shall be reasonable groimd of suspicion that 
such articles are intended to be landed there, 
in violation of law. 15 Stat. 241. 

Section 5 of the same act enacts: "That 
the coasting trade between the^^said territory 
and any other portion of the United States, 
shall be regulated in accordance with the 
provisions of law applicable to such trade, 
between any two great districts." 

On February 4, 1S70, the president, in pur- 
suance of the foregoing section 4, made the 
following regulation: "The importation of 
distilled spirits into and within the district 
of Alaska is hereby prohibited, and the im- 
portation and use of fire-arms and ammuni- 
tion into and within the islands of St. Pavd 
and St George, in said district, are also pro- 
hibited under the pains and penalties of law," 

On February 8, 1870, in pursuance of this 
executive regulation, and to "insure its faith- 
ful execution," the secretary of the treasury 
instructed the eollectoi-s of customs "to re- 
fuse clearances to all vessels having on board 
distilled spirits, for ports or islands" in the 
district of Alaska; and that vessels clearing 
for any port, and "intending to touch, trade, 
or pass within the waters of Alaska, witli 
distilled spirits or fire-arms, and ammunition 
on board," should give a sufficient bond, con- 
ditioned that such spirits should not be "land- 
ed upon or disposed of within the territory 
of Alaska," and that said arms and ammimi- 
tion should not be landed, etc., upon either of 
the islands aforesaid. 

Kavens, the master of the schooner, was 



indicted by the grand jury of the district for 
willfully violating the foregoing executive 
regulation concerning the importation of dis- 
tilled spirits, and ti-ied thereon on November 
17, and days following, but the jury having 
failed to agree, they were discharged without 
giving a verdict. This cause came on to be 
tried on November 29, and by the stipulation 
of the parties, the judge's notes of the testi- 
mony of the witnesses examined on the trial 
of the master, were read in evidence. 

The master, Ravens, and crew, consisting 
of William Smith, first officer, Horatio Thatch- 
er, second officer, and Harry Beers and John 
Park, seamen, were examined as witnesses; 
also. Lieutenant Mason of the cutter Reliance, 
who brought the schooner to this port, and 
Henry Hirst of San Francisco, a half owjier 
of the cargo. 

The testimony is voluminous, and comes 
mostly from the mouths of interested wit- 
nesses or actors in the transactions. All the 
witnesses belonging to the schooner, except 
Park, impressed upon my mind the convic- 
tion that tliey testified with a deliberate pur- 
pose, to clear the vessel and cargo; at least 
so far as they could, by suppression of the 
truth, or not remembeiing it. 

Park appears to have had the education and 
training of a superior seaman, but had fallen 
into intemperate habits. Under the influence 
of liquor, he had some words with the second 
mate, who appears to be a very ordinary sea- 
man, after the seizm*e, and while the sdioon- 
er was still lying at Chamisso, in Kotzebue 
Sound, for which the master reported him to 
Mason as mutinous, who sent him on board 
the Reliance in irons. This conduct on the 
part of the master doubtless angered Parir, 
and, as he states, led to his informing Selden, 
on the voyage to -Sitlia, of the nature of the 
business and transactions in which the schoon- 
er had been engaged. The circumstances 
considered, it is not reasonable to suppose that 
the master had Park sent to the Reliance on 
accoimt of his altercation with Thatchex", at 
Chamisso, There was nothing in that cir- 
cumstance to justify his charging Park with 
mutinous conduct But this shows, that for 
some reason, the master, after the seizure, 
wished lo get rid of Park. It is quite prob- 
able that he feared Park might remember 
more than was desirable, and therefore, he 
procured him to be separated from the schoon- 
er, for the purpose of avoiding the effect of 
his testimony, or disclosm-es in any inquiiy 
that might be made before the coUector at 
Sitka or elsewhere, concerning the business 
of the schooner in the waters of Alaska, atthe 
time of the seizure. 

The cutter did not sail directly for Sitka 
when she left Kotzebue Sound, but the schoon- 
er did; and at the time it was supposed that 
the former would not reach Sitka for some 
time after the latter had left there, or been 
disposed of by the collector. As it turned out, 
the schooner was beating out of Sitloi, on 
her way to this port, as the cutter went in. 
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Park Tvas thus left beliind; but the steamer 
"Wright coming into port, he worked his way- 
down on her, bringing a letter from the col- 
lector to the district attorney. He states that 
he came on his own account, to recover his 
wages from the Louisa Simpson. 

Taking into consideration the character of 
the witnesses, their relation to the transaction 
complained of, and the paities implicated, or 
their interest in the subject matter, as well 
as the manner of giving their testimony, and 
its intiinsic probability or otherwise, I find 
the facts of the case to be as follows: 

The schooner Louisa Simpson being of 90 
56-100 tons burden, and owned by Samuel 
Winant; cleared from the port of San Fi-an- 
cisco on April 20, 1870, under an American 
register, obtained at said port, on said date, 
for the "Arctic Sea," At least so the mani- 
fest was first made out Subsequently, how- 
ever, but when or by whom done does not 
appeal*, a line was drawn across the words 
"Arctic Sea" with a pen, and the words 
"Plover Bay" written immediately after, in 
a different hand and ink. The oath of the 
master, however, endorsed on the manifest, 
states unqualifiedly that the schooner is bound 
to the "Arctic Sea." No explanation having 
been made or offered of the erasure and ad- 
dition in the caption of the manifest, it is 
reasonable to conclude that it was illegal or 
unauthorized, and that the schooner did in 
fact clear, as the master states in his affidavit, 
simply for the "Arctic Sea." But no par- 
ticular consequence is attached to that fact, 
beyond this: It tends to show that the voy- 
age was undertaken without any very definite 
destination, or with the intention to be gov- 
erned by circumstances in that respect 

As appears from the manifest, the cargo 
consisted of the following articles: 

5 cases tobacco — we'ght not given — value S 500 

10 '" powder— " •' " •' roo 

1 balj blue demings, 977yda •• 120 

1 " prints 1,150 yds " IJO 

1 " dril 8 9fl9yds, " HO 

4S pcnns '■ 3.0 

2pipe8 alcthil 400 gal '* 4.0 



Total $2,000 

In addition, it appears from the evidence 
that the following articles not on the mani- 
fest, were found on the schooner at the time 
of seizure: 

274,S00 percuBsion caps valued at $274 SO 

I'O lbs. lead, valued at 10 50 

SG.j empty bottles 3 C8 

6i)0 bottle corSe 2 00 

25 papers glove needles l OO 

4 pairs scissors 2 00 

Total §293 (jg 

The ship's stores were not on the manifest, 
and were some dozens of porter, two cases of 
cognac brandy, and among them a barrel 
of whisky containing 25 or 30 gallons. 

Although the manifest states that there 
were 400 gallons of alcohol in two pipes, 
Hirst, the half owner of the cargo testifies, 
that from the bills rendered him by the dis- 
tillers, of whom it was purchased, they only 
contained 129 and 130 gaUons respectively; 



and that the same was 42 above proof, or 
contained 92 per centum of pure alcohol. 
This statement as to the gross contents of 
the pipes corresponds very nearly with the- 
estimate made by both Smith and' Park, and 
I conclude that such is the fact. This would 
give 259 gallons of spirits in the two pipes, 
which was equal to 476 gallons of proof 
spirits, or liquor only containing 50 per cent- 
um in bulk of pure alcohol. 

About June 1, and just before going through 
a passage in the Aleutian Islands, called th& 
Seventy-Two Pass, the master, assisted by 
Park, drew the alcohol out of the pipes, and 
mixed it with about an equal quantity of 
water, put it into packages or kegs contain- 
ing from 5 to 15 gallons each, for the purpose 
of trading with the Indians to the north- 
ward. In his testimony, the master attempts 
to make it appear that he changed the liquor 
from the pipes into the kegs because the 
former were leaking. But all the circum- 
stances of the ease go to show that this is 
an after thought and a falsehood. The con- 
temporaneous entry in the log-book speaks 
of the master's being engaged in arranging 
the' trading goods, and stowing casks, etc., 
and nothing is said of the pipe's leaking. 
He says that he thinks the pipes leaked 25 
or 30 gallons, but could not tell how, when, 
or where. He could not reach the spirits 
through the bung hole with his finger, but 
could with a stick four or five Inches long. 
It is not probable that the pipes were even 
full in the first place, and there may have 
been some loss from evaporation, or through 
the pores of the wood, enough to liave scent- 
ed the hold of the ship or immediate vicinity 
of the pipes, but if it was only four inches 
from the bung to the liquor, the outage would 
not exceed eight gallons to the pipe. 

From the Seventy-Two Pass, the schooner 
sailed northward, towards the gulf of Ana- 
dyr. About June 13, and in latitude 61, she 
encountered ice— got into it, and drifted 
about with it, until about July 1, when she 
came out south by west of King's Island, and 
distant between 30 and 50 miles. During 
this time, it appears that the schooner was 
near enough Emma Harbor or Plover Bay, 
on the Arctic coast, to sight land. The mas- 
ter here, then, tells another incredulous stoiy, 
to the effect, that while fast in the ice, a 
native chief of his acquaintance came ofle 
from Emma Harbor, and was oil board for 
an hour or two, and got a large assortment 
of goods, except liquor, to sell for the master, 
on shore, on commission. No memorandum 
was made of the transaction. The master 
is unable to specify, with any certainty, 
what kind or what amount of goods were 
furnished. No other person, so far as ap- 
pears, witnessed or ever heard of the arrival 
or departure of this Asiatic apparition, and 
I have no doubt that Ravens invented the 
whole story, to account for the goods not 
f oimd in the vessel at the time of seizm-e. 

On getting fi-ee from the ice, the schooner 
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sailed for Port Clarence, as fbe master 
states, to obtain wood and water, but failed 
to make it on account of tlie sliore ice. 
Thenceforward she was beating about be- 
tween the Diomede Islands and Chamisso 
Isle, near where she anchored on July 16, 
4ind was seized on the day following. The 
schooner first came to anchor on the north 
side of Cape Prince of Wales, about 25 miles 
from the point near a place called the 
Grave- Yard. Here the master traded with 
the Indians, receiving from them furs, ivory, 
bone, etc., in exchange for goods, including 
whisky. He also traded with them for simi- 
lar articles at Port Blossom and Chamisso 
Isle. Park is the only witness who testifies 
positively to the traffic in liCLUor, but he does 
so unqualifiedly and with reasonable certain- 
ty as to the circumstances of time, place, 
quantity, etc. I have no doubt that his tes- 
timony on this point is substantially true. 
True, the master contradicts him, but I think 
he has shown himself to be -unworthy of 
credit. The other members of the crew tes- 
tify that they did not see any traffic in liquor, 
or don't know that it took place. But they 
would not swear that it did not take place, 
while the reluctant and evasive manner in 
which they answered the questions put to 
them on this point, was well calculated to 
make the impression that, notwithstanding 
their real or pretended ignorance of the mat- 
ter, they were morally certain, at least, that 
the Alaska Indians obta,ined considerable 
quantities of ardent spirits from the deck 
of the Louisa Simpson, between July 1 and 
17. 

Thatcher, the second mate, does admit that 
once, when the Indians were on deck, he 
passed up a five-gallon keg of liquor, by 
command of the master, but says he passed 
It down again, and that he don't know 
whether any liquor was talien out of It or 
not, but volunteers an opinion in the nega- 
tive. No particular reason is given for pass- 
ing the keg up from the hold to the deck 
and back again, without making any use of 
its contents. The master admits that he re- 
ceived quite a quantity of fur, ivoiy, and 
bone from an Indian chief, while at the 
Grave-Yai'd, but says that he took these ar- 
ticles on freight to San Francisco, where he 
was to dispose of them for money, which 
he was at some time and in some way to 
return to tliis confiding Indian. This is a 
very silly story, and void of all probability 
— particularly when it is understood that the 
master had no definite idea of ever returning 
to that country, and that the Indian had 
no reason to believe that he would ever see 
or hear of him again. 

The report of the appraisers of the cargo, 
which was read in evidence, and the correct- 
ness of which was not questioned, shows 
that there were only 319 gallons of proof 
spirits on board the schooner when brought 
to this port, and there is no reason to believe 
-or suppose from the evidence that there was 
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any more at the time of the seizure at Cham- 
isso Isle. Deduct this from the quantity of 
spirits in the two pipes— when reduced to 
proof, 476 gallons— and the diflEerence is 155 
gallons. This 155 gallons was disposed of 
dui'ing the voyage, and before the seizure. 
The claimant does not attempt to account for 
it, except by the improbable supposition that 
it had leaked out of the pipes, before the 
reduction of the spirits at Seventy-Two Pass. 

Notwithstanding the positive statements of 
the master, and the disingenuous denials and 
equivocations of the crew, to the effect that 
no liquor was disposed of to the Indians, 
this indisputable fact remains, that 155 gal- 
lons of proof spirits were taken out of the 
cargo of the schooner while she was in the 
waters of Alaska; and I have no doubt that 
it was traded to the Indians at the Grave- 
Yard, -Cape Blossom, and Chamisso Islfe. No 
other human beings were met with on the 
voyage, except the alleged Asiatic chief, 
when the schooner was In the ice, and the 
master states positively that he did not fur- 
nish him any spirits. 

The report of the appraisers also shows 
that the tobacco, cotton goods, etc., together 
with the spirits on the manifest, had been 
disposed of, in the aggregate, to the value of 
$698.70— more than one half of the whole 
amoimt, and that there was found on board 
the schooner, ivory, bone, furs, and oil of the 
value of, I think, at a low estimate, §787. 
The absence of the one, accounts for the pres- 
ence of the other. The spirits and other goods 
were traded to the Alaska Indians, in and 
about Kotzebue Sound, for the latter. 

Again, the principal reason given for going 
out of the vessel's way into ICotzebue Sound, 
turns out to be substantially untrue. As has 
been stated, in his answer, the master al- 
leges that, while lying at anchor under the 
lee of Cape Prince of "Wales, a sea carried 
away his windlass, which so disabled the 
vessel as to compel him to put into the sound 
—the "nearest land-locked harbor"— to repair 
damages. On the trial, it was admitted on 
all hands that the windlass was not carried 
away, but that only the port windlass bitt 
was started, and from the evidence as well 
as the nature of the case, I am satisfied 
that this accident occurred while letting go 
the anchor "without sufficient chain, and not 
by the shipping of a sea, as stated in the an- 
swer. Nor did the accident render the ves- 
sel unseaworthy, or make it necessary to 
take her into the sound to repair damages. 
When a vessel is riding at anchoi', the strain 
or draft is upon the bulkheads of the wind- 
lass, and not the bitts. 

Lieutenant Mason of the Reliance, who 
brought the schooner to this port, testified 
positively that the starting of this bitt did 
not render the vessel unseaworthy, or make 
it necessary to take her into port. Nor does 
the master appear to have thought so at the 
time, for no effort was made to repair the ac- 
cident, until after the seizure, when at his 
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request, the cai-penter of the Reliance drove 
a bolt through the lower end of the bitt, into 
the bulkhead. More than this, when the Re- 
liance was discovered coming into Chamisso 
Bay, the master of the schoonei* had the In- 
dians sent off her deck, and the fur which 
had been traded for, taken below and stowed 
in the casks, from which the spirits had been 
drawn, with a view, and for the purpose, as 
the circumstances satisfy my mind, of con- 
cealing the evidence of his traffic with the 
natives, from the officers of the cutter. 

Taking these circumstances all together; 
the failure to account for the spirits disposed 
of between the time of leaving San Francisco 
and the seizure, and the fur and other Indian 
goods acquired in Kotzebue Sound; the falsi- 
ty of the reason given for going into the 
sound at all, and particularly to Chamisso 
Isle, and the concealing of the fur, etc., on 
the approach of the revenue officers, and 
there can be little, if any doubt, but that the 
master had disposed of his missing liquor to 
the Alaska Indians, in Kotzebue Sound, for 
the furs, etc., found on the schooner, con- 
traiy to law, as he well knew. In addition, 
there is the positive and direct testimony of 
Park, to the same effect. 

This constitutes a violation of the executive 
order, and the act of congress. Indeed, the 
simple act of taking these spirits within Kot- 
zebue Sound, was such a violation, because 
it was an "importation of distilled spirits in- 
to and within the distinct of Alaska." 

The phrase "district of Alaska," as used in 
this act and executive order, in my judg- 
ment, includes that portion of the sea along 
its coasts, which lies inside of a line drawn 
from the promontory of Point Hope, to the 
Cape Prince of Wales. But wherever the 
schooner appears to have come to anchor east 
of this line, as at the Grave- Yard, Cape Blos- 
som, and Chamisso Isle, she was not to ex- 
ceed four miles from the shore, and at these 
points at least, she must be held to have 
come within the district. 

Admitting that the schooner had been with- 
in the district, the master alleges in his an- 
swer, as an excuse therefor, that he was driv- 
en thither by the stress of weather. The 
proof does not support this allegation, but 
the conti-ary. 

Admitting its truth, however, for the pur- 
pose of the argument, it does not follow that 
the introduction of the spirits into the dis- 
trict was not unlawful, although it might be 
a good reason for the remission of the for- 
feiture incurred thereby; and certainly it 
does not justify or excuse the subsequent 
voluntai-y sale, disposition, and unlading of 
the spirits while in the district Such use or 
disposition of spirits, not only casts suspicion 
upon the truth of the alleged excuse, but Is 
Itself an impoi*tation within the district, 
within the meaning of the act and order, and 
therefore illegal. 

Counsel for claimant insists that the exec- 
utive order of Februaiy 4th, 1869, is void, be- 



cause congress cannot confer power on the 
president to make such a I'egulatlon. No au- 
thority was cited in support of this extaordi- 
nary proposition, and the argument In sup- 
port of it was little else than the assertion of 
counsel to that effect. I see no reason to 
doubt the power of congress to authorize the 
president to make this regulation prohibiting 
the importation of pure spirits into the dis- 
trict of Alaska, under such penalties as con- 
gress may have prescribed. In fact, it is 
simply authorizing the president to deter- 
mine and declare when and how far section 
4 of the act of July 27, 1868, should go into 
effect. It is believed that an examination of 
the legislation of congress will disclose many 
instances of like authority and duty imposed 
on the president, and that the power to do so 
has never been seriously questioned. 

There must be a decree for the libellant 
condemning the vessel and cargo as forfeited 
to the United States, for the cause stated In 
the third article of the libel. As to the other 
causes of forfeiture stated in the libel, it is 
not necessary to express an opinion upon 
them. 

The vessel and cargo having been delivered 
to the respective claimants on bond, a decree 
will also be entered that the libellant recover 
off the obligoi-s in said bonds respectively, 
the sums of ?4,300 and $3,064, the appraised 
values respectively of said vessel and cargo, 
and that, unless the same is paid into court 
within ten days therefrom, that libellant 
have execution therefor. 
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District Court, N. D. Illinois. July Term, 
1870. 

COLIJSIOS— DCTY OF APPROACHISG TUGS— WhERE 

River Begins — Rule op the River. 

1. Where tugs are approaching on converging 
lines, and one gives the signal to pass a-larboard, 
to which the other answers that she means to 
pass a-port, and the first repeats her signal, the 
first has not the right to pr^ssume from a faihire 
to answer her second signal that the otlier has 
yielded her course, but should proceed cautiously, 
and not run across the lines of the other. She 
must take notice of the fact that there is dan- 
ger of a collision, even though the other tug may 
be in the wrong place and on the wrong course. 

2. The rules of river navigation apply with full 
force on the Chicago river to the extremity of the 
pier. 

3. Outgoing tugs should keep south of the cen- 
ter of the channel, and incoming tugs to the north 
of it. A tug going out along the North pier is 
in the wrong place, and chargeable with the con- 
sequences. 

Libel for damages caused by collision. 

BLODGETT, District Judge. I have very 
carefully considered the testimony in this 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ease. Tlae libel in this case alleges that tlie 
tug Evans, on the night of the 7th of Jnly, 
ISGiy, -was coming into the Chicago harbor, 
having been out on the lake with a tOTV, and 
■when about midway of the North pier, east 
from the slip or outer harbor on the north 
side, she came in collision with the tug Louis 
Dole; that the Evans was guilty of no neg- 
ligence on her part; that the collision was 
caused solely through mismanagement on 
the part of the officers and crew of the Dole, 
whereby a large amount of damage was sus- 
tained by the Evans, for which the libel Is 
brought 

The evidence in the ease is substantially 
this: On the evening in question, the Evans 
had been out into the lake with a tow, had 
roTmded to and was coming up the harbor. 
The tug Louis Dole passed through the draw 
of Bush street bridge and went down the har- 
bor, keeping close along the North pier, and 
when near the west end of the extension she 
heard a signal from the Evans, one blast 
of the whistle, indicating the fact that the 
Evans had discovered the Dole and wished 
to pass on the starboard side of the Dole 
comiug up. The Dole responded to this sig- 
nal from the Evans by a signal indicating 
that she did not or could not give way and 
aUow the Evans to pass to the starboard, 
The Evans responded to that signal by a 
further signal that she could not go to the 
port of the Dole, and put her own helm hard 
a-port, and went toward the North pier. The 
result was that the two tugs came in col- 
lision. 

There is a mass of testimony, very much 
■ of it contradictory in its character, as to 
the relation which these vessels bore to each 
other when they mutually discovered each 
other, and also the distance they were from 
each other. The weigh* of the testimony, 
taking into consideration its credibility and 
yrobable truth from all the surrounding cir- 
cumstances, satisfies my mind that the Evans 
was within about sixty feet of the North 
pier at the time she discovered the Dole, and 
from three to four hundred feet to the east- 
ward of her, and that the Dole was from six 
to twenty feet from the North pier; that 
the relation of the two vessels was such as 
to bring them within the rules and regula- 
tions prescribed by the law in regard to ves- 
sels approaching each other upon converging 
or intersecting lines, and that the Evans not 
only had the right of way, but it was her 
duty to go to the starboard of the Dole. 
They were both so close to the pier that I 
think it was clearly manifest that they were 
approaching each other on converging or in- 
tersecting lines. The question is, what was 
their respective duty under the circumstan- 
ces? 

The law fixes that they are each to give 
way. Where they are both steam vessels the 
rule of the road to be observed is, that each 
is to go to the r-ight. The TtJvans indicated, 
on the first discovery of the Dole, her inten- 



tion to obey this rule, and gave the signal 
which is required for that, purpose, which 
was understood by those on board the Dole. 
The Dole, for some reason not very satis- 
factorily explained, refused to yield the way 
to the Evans, and indicated by a signal well 
understood on board the Evans its desire to 
keep on its course and pass, of course, on 
the port side of the Evans. The Evans at 
once responded to this signal by a signal 
indicating tJiat she would not give wav or 
yield the right which the rules and sailing 
regulations gave her to go to the starboard. 
No fm'ther response was heard on board \he 
Evans as to whether they would yield or not. 

The question then is, had the Evans a 
right to suppose that, having insisted on its 
right to go to the starboard, the Dole had 
yielded, although they had first indicated 
their wish or desire to pass upon the otuer 
side; and had those in the management of 
the Evans the right to assume that the Dole 
had abandoned its intention to pass upon the 
port side by not responding to their second 
signal? 

I do not think that the mere railure to re- 
spond to the second signal of the Evans was 
enough to justify the Evans in running reck- 
lessly and without due care across the bows 
of the Dole under the circumstances; there 
might have been some supervening and con- 
trolling cause which prevented absolutely the 
Dole from going to the starboard, and there- 
fore it should have been and was the duty 
of those in charge of the Evans, on being 
apprised of the location of the Dole and their 
disinclination to go to the right, to proceed 
with caution. But the evidence shows that 
the Evans did proceed with caution; that 
putting their helm a-port so as to go to the 
starboard, the Evans shut ofC and proceeded 
slowly, and finally reversed its wheel as they 
saw the Dole was not changing its position. 
The two vessels came together in such a 
manner as to indicate that neither of them 
were moving very rapidly at the time the 
collision actually occurred, and the fault in 
the whole matter— the proximate cause- 
seems to me to lie in the fact that the Dole 
was upon the wrong side of the stream. 

It is contended on the part of the respond- 
ents that this was the open lake, and that 
the rules of the river do not apply there; but 
I apprehend that the moment the channel is 
obstructed by the North pier, you are within 
the harbor of the city, and the rules of river 
navigation apply with their full force. The 
evidence in this case, even if evidence were 
wanted on the subject, goes to show that 
the true course for tugs descending the liar- 
bor, going into the lake, is along the middle 
of the stream, or south of the thread of the 
sti'eam, while the course for tugs ascending 
is along the North pier. This is only the 
usage, but it would seem to be the law of 
the case, as applying the law of the road, 
the laws of river navigation and harbor nav- 
igation, to the conduct of vessels operating 
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within the waters of Chicago harbor. It Is 
true there was open water to the south of 
this pier and thai vessels could go to a wide 
range to the south, limited only by their 
draft of water; hut the range xo the north 
was limited by the jSTorth piex*. and it was in 
the route where returning tugs, or tugs with 
tows, or vessels coming into the harbor, 
would naturally be. A tug going down,— 
going out of the harbor.— with the entire 
range to- the south of them unoDstructed, 
should certainly— whether it is a matter set- 
tled by usage or not (and if not settled now, 
it should be hereafter)— understand they -are 
not in the right place when they are hugging 
the pier. The ordinary rules of the way ap- 
ply to the river and hai'bor as far as the 
harbor is controlled by the artificial struc- 
ture for the purpose of making the harbor, 
and vessels navigating the waters there are 
governed by the ordinary rules of river and 
harbor navigation. 

When the tug Dole started down the har- 
bor and held her course in close proximity 
to the North pier, they must have known 
that they were within the route usually oc- 
cupied by vessels and by tugs coming up the 
harbor. They were, therefore, in the wrong, 
—they were in the wrong place,— and bound, 
of course, for the consequences of that 
wrong. 

I cannot say that the Evans is entirely 
blameless in the matter, because I think that 
when she discovered that the Dole wjis there, 
no matter from what cause, whether by her 
own disregard of the rules of navigation or 
from any other reason, the fact that she was 
there became a patent fact to those in con- 
trol of the Evans, and they were bound to 
take notice of it and to manage their criift 
accordingly, and to approach the place where 
the Dole was with due caution. The Kvans 
was running at a pretty rapid rate of speed 
at the time she signaled the Dole, and seems 
to have kept up that speed for some time at 
least, 

I have come to the conclusion that it is a 
proper case for the division of the damages 
which were received by the two vessels. I 
think that the Dole was guilty of negligence 
in being alongside the North pier in the 
route usually travei-sed by vessels coming 
into the harbor, and that her negligence con- 
sisted in being out of place; that the Evans 
was guilty of negligence in running at too 
rapid a rate of speed and of going to the 
starboard after receiving the Dole's signal 
that she, the Dole, wished to pass on the port 
side. There may have been a reason, 1 do 
not say that it existed in this ease, but 1 
say that it might exist, why a tug cannot 
obey tlie sailing regulations; but it is enough 
for the purpose of this case that the Evdns 
notably disregarded all the circumstances. 

It is to be borne in mind that this was in 
the night-time, that the parties could not see 
each other, and I think it was reckless on 
the part of the officers of the Evans to rush 



her into collision with the Dole, notwith- 
standing the fact that the Dole was out of 
place. I shall therefore decree that a refer- 
ence be made to the master to ascertain the 
amount of damages sustained by the two 
boats, and that those damages be borne 
equally by them. 

Case H^o. 8,535. 

The LOUISETTA. 
[2 Gall. 307.] i 

Circuit Court, D. Massachusetts. Oct. Term. 

1814. 
Practice in Admiralty — Costs — Claim TJsdeii 

ATTACHM EXT — CaUTIOX. 

1. Practice as to costs and charges, where sev- 
eral parties intervene for separate interests. 

[Cited in The Mary Anne, Case No. 9,195.] 

2. Where a party claims under an attachment, 
he must file a caution in court, to hold the pro- 
ceeds remaining after satisfying prior claims, 

[Cited in The Mary Anne, Case No. 9,195.] 

This vessel was seized and libelled on be- 
half of the United States, afterwards libelled 
for seamen's wages, sold on interlocutory 
order, and finally decreed to be i-estored. 

Mr. Hubbard, of counsel for owners and 
claimants, now moved the court for a direc- 
tion to the clerk to pay over the proceeds, or at 
least so much thereof, as would compensate 
him as counsel, the clerk having doubts as to 
his authority to pay them over, because he 
had understood there were attachments upon 
the same proi>erty, returnable to the state 
com't. There was no evidence of any attach- 
ment made; and it appeared, upon inquiry, 
that the party, claiming under the attach- 
ment, had done nothing more tlian to file a 
copy of his writ with the marshal. 

THE COURT said, they could not take 
notice of any attachment, unless a caution 
was filed in court; and Welsh, of counsel for 
the claimants under the attachment, was di- 
rected to file such a caution. 

The Louisetta was taken into custody under 
the seizure by the United States in June. The 
libel on behalf of the seamen was served in 
August. The marshal had charged these li- 
bellants with the custody fees from the time 
the warrant on their libel was served. 

Mr. Hubbard, for the owners and claim- 
ants, and Mr. Welsh, for the seamen, con- 
tended that the vessel, being already in the 
custody of the United States under their sei- 
zure, and there having been an appeal from 
the decree of the district com-t, so that it was 
necessary for the United States to retain tJie 
property in custody, this was properly a 
charge to the United States, and ought not 
to be borne, either by the owners, to whom 
restitution was decreed, or by the seamen. 

THE COURT confirmed this reasoning, and 
said, the expenses must be borne by the 
United States, there having been probable 
cause, which excused the collector. 

1 [Reported by John Gallison, Esq.] 
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Case Wo. 8,536. 

The LOUISIANA. 

[1 Ben, 328."] i 

District Court, S. D. Kew York. Aug. 1867. 

PltAOTlOE IK ADMIRA1.TT — ISSUING CoiIMISSIOS — 
OKAL ESAIUIXATIOS. 

1. Where witnesses on the part of a vessel 
libelled for collision were brought to New Yorli, 
and their depositions might have been taken be- 
fore their departure, but were not, and the claim- 
ants afterwards, learning that they woidd not re- 
turn to New YorTi, applied for a commission to 
England to examine them, but failed to comply 
with rules 105, 106, and 107 of this court in mak- 
ing the motion, and the libellants were willing to 
waive the objection of irregularity in the motion, 
on condition that they might be allowed, in addi- 
tion to putting written cross interrogations, to 
cross-examine tlie witnesses orally: Held, that 
tiie oral examination of witnesses on a commis- 
sion is eminently conducive to a true understand- 
ing of the facts of a case, especially a collision 
case. 

, 2. To order such an examination is not a new 
practice, and is within the power of the court. 

3. This was a proper ease for making an order 
for such oral examination. 

In admiralty. 

BLATOHFORD, District Judge. This is a 
motion for a commission to examine at Liver- 
pool, England, on written interrogatories and 
cross interrogatories to be annexed to the 
commission, such witnesses for the daimants 
as may be brought before the commissioner. 
The libel Is filed to recover damages for a 
collision between the Prussian bark Louisa 
and the British steamship Louisiana, at sea. 
The moving affidavit does not disclose the 
name of any witness proposed to be examined, 
further than to say that the claimants desire 
to examine "Richard Mills and others, late 
composing part of the ci-ew of the steamship 
Louisiana," nor does it state any fact expect- 
ed to be proved by any of the witnesses. Be- 
sides, the affidavit for the motion is not made 
by any of the claimants or by their proctor, 
but is made by the advocate for the claim- 
ants, and no excuse is given for this. In 
these particulars, rules 106 and 107 of this 
court ai-e violated. So, also, rule 105 is vio- 
lated by the delay in making this motion. 
The libel was filed Apnl 27th, 1867, and the 
answer June 4th, 1867. The affidavit for this 
motion was not made until August 2d, 1867, 
and no excuse is shown for a non-compliance 
with rule 105 as to the time of making this 
motion. It must be understood liereafter, 
that the rules presci-ibed by the com-t for the 
conduct of its practice, must be strictly ob- 
served, or a, satisfactory excuse be furnished 
for not observing them. In this case, the 
marked violation of rules 106 and 107 would 
be a sufficient ground for denying the present 
motion, were it not that the libellants ex- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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press a willingness to waive the benefit of 
those rules, on eohdltion- that the granting 
of the commission be accompanied with cer- 
tain restrictions. MUls "was the second officer 
of the Louisiana, and he and the others 
whose testimony is sought, were brought to 
the port of New York in the Louisiana im- 
mediately after the collision. Their deposi- 
tions might have been taken here de bene 
esse. The only excuse offered foi* not doing 
this is, that the proctor and the advocate for 
the claimants advised them that it -was better 
to postpone the examination of those wit- 
nesses until after the witnesses for the libel- 
lants should be examined, and that they must 
be sent back to New York. The claimants 
did, in fact, take at New York, de bene esse, 
the depositions of fom* of the officers of the 
Louisiana who wa-e on board of her at the 
time of tiie collision. It is now announced 
that the witnesses in question will not re- 
turn to New York before the trial of the case. 
Under these ch'cumstances, the libellants ex- 
press a -willingness to waive their objections 
to the granting of the motion, provided they 
be allowed, in addition to putting written 
cross interrogatories to the witnesses, to 
cross-examine them oraUy under the commis- 
sion. Such a practice is one eminently con- 
ducive to a true understanding of the facts of 
a case, particularly a collision case, where the 
witnesses on board of the two colliding yes- 
sels scarcely ever agree as to the circum- 
stances attending the collision. It Is a prac- 
tice -which is not new (Clayton v. Yan-Ington, 
16 Abb. Pr. 273, note) ; and, being one calcu- 
lated to promote the dispensation of justice. 
It ought to be observed in a. proper case. This 
court has full control over the mode of pro- 
cedure to be observed in executing commis- 
sions for the taking of testimony. Ben. Adm. 
§ 531; Betts, Adm. p. 86 et seq. In the pres- 
ent ease, the neglect of the claimants to ex- 
amine the witnesses orally in New York, 
when they had an opportunity of doing. so, 
in which event the libellants would have en- 
joyed the privilege of oraUy cross-examining 
such witnesses, ought not to be allowed to 
work a possible benefit to the claimants or a 
possible injury to the libellants. Let an order 
bo entered for the issuing of a commission 
for the examination, before the United States 
consul at Liverpool, of such witnesses on 
the part of the claimants as shall be named 
in the commission, on written interrogatories 
and cross interrogatories to be annexed to 
the commission, the libellants to be at liberty, 
in addition, to cross-examine such witnesses 
orally by counsel before the commissioner, 
the commission to contain a direction to the^ 
commissioner to take and reduce to writing' 
such oral cross-examination, and to certify 
and return it with the commission. 

[At the subsequent trial of the case, it was de- 
cided that both vessels were in fault. Case No. 
8,537.] 
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Case No. 8,537. 

The LOUISIANA. 

[2 Ben. 371; 1 Am. Law T. Rep. U. S. Cts. 72.] i 

District Court, S. D. New York. April, 1868. 

Coi.LIStOX OFF THE IrISH CoAST — StEAMER AND 

Sailing Vessel — Darkness — Speed —Vessel 
Appkoached from Behind should Show a 
Light— Porting in Haste. 

1. Whore, on a dark night, a bark, close-ha^ed 
on her starboard tack, heading S. W. by W., 
having proper lights set, and making no change 
of her course, was struck on her port side by a 
steamer, which came from a direction abaft the 
bark's beam: Held, that, prima facie, the steam- 
er was in fault, and the burden was on her of 
showing the contrary. 

2. Where a steamer was running seven and a 
half knots an hour, heading W. by N. hsilf N., 
having two men on the lookout, an officer on the 
bridge, and two men at the wheel, and a red light 
suddenly came in sight, bearing two points on 
the starboard bow, and the helm was at once 
put hard-a-port, and her engines were slowed, 
stopped, and backed, and the course of the steam- 
er changed a point, but the officer, finding that a 
collision was inevitable, ordered the helm hard-a- 
starhoard, with a view of lessening its effects, 
but before the order could be obeyed, a colhsion 
took place with a bark, the witnesses testifying 
that the bark could not be seen sooner, owing to 
the haziness of the night, and tlie bark's hghts 
being hid from view by her screens, in the direc- 
tion from which the steamer approached: Edd, 
that it was sufficient, to show that the steamship 
was in fault, tliat she was running seven and a 
half knots an hour, on a coast where vessels were 
numerous, in weather so thick and hazy, that a 
red light, which came suddenly into view, was 
supposed bv the officer in command to be half a 
mile off, but was, in fact, so near, that though her 
ensines were immediately stopped and backed, the 
collision occurred. 

[Cited in The Colorado. Case No. 3.028; The 
Hansa. Id. 6,037; The City of New York, 
15 Fed. 629; The Alberta, 23 Fed. 812.] 

3. A steamship, when approaching another ves- 
sel so as to involve risk of collision, must slack- 
en her speed, or, if necessary, stop and reverse; 
but it is a fault in her to change her course, m 
ignorance of lie true course and position of the 
other vessel. 

[Cited in The Free State, Case No. 5,090; The 
Moiiticello, 15 Fed. 480.] 

4. Tliis steamship was in fault in porting her 
helm in ignorance of the course and position of 
the other vessel, and that fault contributed to 
tiie collision. 

[Cited in The AVestern Metropolis, Case No. 
17.439.] 

5. The hark was also in fault, when she saw 
the steamship, as she did, approaching in such a 
direction that her regulation lights were not visi- 
ble to the steamship, in not indicating her pres- 
ence to the steamship by showing a visible light. 

6. The damages must, therefore, be appor- 
tioned. 

[This case had been previously heard upon 
motion of claimants for commission to ex- 
amine certain witnesses In Liverpool. The 
motion, upon consent of libellants, was al- 
lowed, subject to right of cross-examination. 
Case No. 8,536.] 

O. M. Da Costa, for libellants. 

1 [Beported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1, Am. Law T. 
Rei). U. S. Cts. 72, contains only a partial re- 
port.] 
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W. R. Beebe and 0. Douohue, for claim- 
ants. 

BLATCHFORD, District Judge. This is 
a libel for a collision, filed by Ferdinand L. 
Hansen and others, owners of the Prussian 
bark Auguste Louise, against the British 
steamship Louisiana. At the time of the col- 
lision the steamer was on a voyage from 
Queenstown, in Ireland, to New York, and 
the bark was bound from Queenstown to 
Tralee, on the west coast of, Ireland. The 
collision occurred between nine and ten 
o'clock p. m., on the oth of April, 18G7, in 
the Atlantic Ocean, ofE the coast of Ireland, 
at a point about eight miles from Mizzen- 
head, a promontory on the southwest coast 
of Ireland. The bark was on her starboard 
tack, close-hauled, heading southwest by 
west, the wind being northwest by west. 
Her speed was about four knots an hour. 
She had her proper green and red regulation 
lights set and burning, the Pnissian laws, on 
the subject of lights on vessels, being then 
and now the same as those of Great Britain 
and the United States. The steamer came 
from a direction abaft the beam of the bai-k 
on her port side, and the course of the bark 
was not at all changed down to the time of 
the collision. The steamer struck the bark 
nearly amidships, on her port side, 'and the 
bark soon sank, and was totally lost. 

This statement of facts shows that the col- 
lision was, prima facie, the fault of the 
steamer, and the burden Is thrown upon her 
of showing that she was not in fault. The 
case set up in the answer, is, that the weath- 
er was thick and hazy, thickening and light- 
ing up at intervals; that the steamer had 
two men on the lookout forward, one on each 
bow, an officer on the bridge, and two men 
at the wheel; that the course of the steamer 
was west by north half north; that, while 
running on this course, and at a speed of 
seven and a half Imots an hour, a red light 
came suddenly in sight, at but a short, al- 
though uncertain, distance, bearing two 
points on the starboard bow, its distance be- 
ing supposed by the officer in command to be 
about half a mile, but being, in fact, much 
less; that the officer at once gave an order to 
put the steamer's helm hard-a-port, which 
was done, and her engines were almost im- 
mediately slowed, stopped, and backed at 
full speed, and the course of the steamer was 
changed one point; that, finding that the col- 
lision could not be avoided, and with a view 
of neutralizing its violence and the directness 
of the blow, the officer ordered the steamer's 
helm to be put hard-a-starboard, but, before 
that order could be obeyed, the collision took 
place; that, when the light was first seen, 
it was determined to be that of a sailing ves- 
sel, but, her sails not being in view, it was 
impossible to determine the exact course she 
was on, and the only course that could prop- 
erly be adopted by the steamer was to port, 
and slow, stop and back, which was done, 
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and the headway of the steamer almost, if 
not entirely, overcome; that, as the vessels 
approached each other very close, and at 
about the time they came in actual collision, 
it was discovered that the steamer was fol- 
lowing the bark, coming up and angling to- 
ward her port quarter; that, when the lights 
of the steamer were first seen by those on 
board of the bark, at the distance of two 
miles, the lighcs of the steamer bore from the 
bark about six points abaft the beam, and 
bore, substantially, that position, up to about' 
the time of the collision; that the lights of 
the bark were hidden from the steamer by 
the screens and saUs, so that they could not 
be seen until too near to avoid the collision; 
that the collision was not caused by the fault 
or negligence of those on board of the steam- 
er; and that, had tliose on board of the bark, 
when they saw a steamer approaching them 
on the port quarter, six points abaft the 
beam, given any indication of their where- 
abouts, as it was their duty to have done, the 
colUsion could easily have been avoided. 

It needs no testimony, in addition to this 
answer, to establish the fault of the steamer. 
Here is a steamer, running at a speed of sev- 
en and a half knots an hour, in weather so 
thick and hazy, that a red light, on another 
vessel, which comes suddenly into view, is 
supposed by the officer in command to be 
about half a mile off, but is, in fact, much 
nearer, so near, that, although almost imme- 
diately the engines of the steamer are slowed, 
and stopped, and backed at full speed, a col- 
lision occurs, and the other vessel is run 
down by the steamer and sunk. This state 
of things alone is sufBcient to show fault on, 
the part of the steamer, causing the collision. 
Every steamship is bound, when in a fog, 
to go at a moderate speed, on peril of con- 
demnation for damage caused by a collision, 
if she does not The lq.w on this subject, as 
deduced from settled decisions, was laid 
down by this com-t in the ease of The D. S. 
Gregory [Case No. 4,099], in these words: 
"No positive rate can be prescribed. What 
would be a modeiute rate of speed under one 
state of facts, would be an immoderate one 
under another. A steam vessel must, in a 
fog, reduce her rate of speed to a moderate 
rate or abide the consequences of an immod- 
erate one, unless some special reason is 
shown for maintaining the rate of speed 
adopted." "In such a fog her speed ought 
to have been as much less than it was, as 
would have been sufficient to enable her to 
avoid the vessel at anchor. She ought not 
to have gone so fast as not to have been 
able, by slowing, stopping and backing, to 
avoid a collision; and, if the fog was so thick, 
that, at the speed she had, with all the pre- 
cautions she used, she could not avoid the 
collision, the conclusion is irresistible, that 
her speed was not that modex'ate speed in a 
fog which is required by the well settled 
rules of navigation." In the case of The 
Great Eastern, 11 Law T. (N. S.) 5, in July, 



1864, the judicial committee of the privy 
council lay down the law to be, that it is 
the duty of a steamer to proceed only at such 
a rate of speed as will enable her, after dis- 
covering a vessel meeting her, to stop and 
reverse her engines in sufficient time to pre- 
vent any collision taking place. In that case, 
every thing was done on board of the Great 
Eastern, after the other vessel was reported, 
that could be done, to avoid the collision, but 
without success. But the comt held, that 
the speed of the Great Eastern was what ren- 
dered the contact inevitable, that she was 
to blame for such speed, and that it was her 
duty to proceed at no greater speed than, 
having regard to the state of the weather, 
made it possible to avoid the collision. The 
supreme court of the United States have held 
substantially the same view. In Newton v. 
Stebbins, 10 How. [51 U. S.] 606, it is said, 
that it may be a matter of convenience that 
steam vessels should proceed with great ra- 
pidity, but the law will not justify them in 
proceeding with such rapidity, if the proper- 
ty and lives of other persons are thereby en- 
dangered. In McCready v. Goldsmith, IS 
How. [59 U. S.] 90, the court say, that no 
fixed and inflexible rule can be laid down as 
it respects the rate of speed of steam vessels 
navigating waters greatly frequented by ves- 
sels; that this must depend upon the cir- 
cumstances attending each particular case; 
that these may justify a rate deemed pru- 
dent navigation at one time, that would be 
wholly unjustifiable at another; and that, in 
thick weather, and in a track where other 
water craft are usually to be met, a steam 
vessel must slacken her speed to such an ex- 
tent as, with reference to the ability of dis- 
cerning another vessel at the time, and the 
capacity of the steam vessel to conti'ol and 
stop her own forward movement, wm enable 
her to avoid a collision. The same doctrine 
was held in Rogers v. The St Charles, 19 
How. [60 U. S.] 108, 111, 

Now, the case set up by this steamer as a 
defence, in her answer, is, that the weather 
was so thick and heavy, that, although she 
had a sufficient lookout, and used eveiy pre- 
caution, by slowing, stopping, and reversing 
her engines, when she discovered the light 
of the bark, to avoid a collision, she could 
not do so, because she was so close upon the 
bark. The defence is the fault The rules 
of navigation are now so well settled, that 
there is no excuse for the habitual and per- 
sistent disregard of them which appears in 
almost eveiy case of collision where a steam- 
er is concerned. But, as was said by the 
supreme court in McCready v. Goldsmith, 18 
How. [59 U. S.] 91, the only precautions 
which those in charge of a steam vessel seem 
to think they are bound to observe in nav- 
igation, are those which concern the safety 
of their own vessel. And even those pre- 
cautions are too often disregarded, from a 
disposition to maintain unabated speed and 
take the risk of collisions. 
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In this case, the engineer in charge of the 
engines of the steamer testifies, that when 
he received a signal from the officer on deelc, 
to stop the engines, he oheyed it immediate- 
ly, by shutting oflE the steam; that the next 
signal, to baclt at full speed astern, followed 
immediately after the signal to stop, and was 
obeyed; that it took only a few seconds to 
put the engines at full speed astern, after 
the order; that about eight or nine revolu- 
tions astern had been made before the col- 
lision, the blow of which he felt; and that, 
with the speed of the steamer, and the sea 
and the weather such as they, were at the 
time of the collision, it would, on a signal to 
stop and reverse at full speed, take about 
three minutes after the receipt of the signal 
to get sternway on the vessel. A speed of 
seven and a half miles an hour, is a mile in 
eight minutes, and three-eighths of a mile, 
or six hundred and sixty yards, in three 
minutes. The answer states, that when the 
light of the bark was seen, it was supposed 
by the officer in command to be half a mile 
ofC, but was, in fact, much less. That offi- 
cer, Mills, in his testimony, says that he 
now thinks that, when he caught sight of 
the light, it was not more than one hundred 
and fifty or two hundred yards off, and that 
the speed of the steamer was seven* and a 
half knots an hour. This steamer was, there- 
fore, on the testimony of her own officers, 
running at a speed which required her to 
pass over a space of six hundred and sixty 
yards, or three-eighths of a mile, before she 
could, with every exertion, get sternway on 
from her full forward speed, in a night so 
thick and hazy that, with all proper look- 
outs, neither the hull nor the sails of a ves- 
sel could be seen at a greater distance than 
two hundred yards. She was doing this on 
a coast where vessels are numerous, and 
where the sudden coming up of fogs in in- 
termittent banks is a frequent occurrence. 

But there was another fault on the part of 
the steamer. The answer says, that, when 
the light of the bark was first made, it was 
detei-mtned to be that of a sailing vessel, but, 
her sails not being in view, it was impossible 
to determine her exact course, and that the 
helm of the steamer was at once put hard-a- 
port, and her course was changed one point. 
Jlills says, in his testimony, that when he 
caught sight of the red light, he thought it 
was the light of a vessel crossing his bow 
from his starboard side to his port side- 
that is, the light of a vessel heading between 
southward and eastward, and not the light 
of one heading between soutliward and west- 
ward, and that, therefore, he ported; that if 
he had known at the time how the other ves- 
sel was heading, he would have starboarded 
instead of porting; that when he did find 
out how she was heading, he gave orders to 
starboard; that if, when he sighted the light, 
he had known which way the other vessel 
was heading, he would have cleared her; 
but that, when he did find out how she was 



heading, he was too close to her for star- 
boarding to be of avail. Miller, who was 
at the wheel of the steamer, says that he re- 
ceived the order to put the helm hard-a-port, 
and obeyed it, and changed the coui*se of the 
steamer one point, and then received an or- 
der to starboard, and got the wheel only 
partly over to starboard, when the collision 
took place. The starboarding did not af- 
fect the course of the steamer, and the or- 
der to starboard was given by Mills, when, 
and as soon as, he discovered the way in 
which the bark was heading. Therefore, 
the porting and the change of the steamer's 
course one point thereby, all took place be- 
fore those in charge of the steamer had any 
knowledge of the true course of the bark, 
but after her light was sighted. A steam- 
ship, when approaching another vessel, so 
as to involve risk of collision, must slacken 
her speed, or, if necessary, stop and reverse, 
but it is a fault in her to change her course, 
in ignorance of the true course and position 
of the other vessel, if such fault contributes 
to a collision, even though she also stops and 
reverses. The steamer here did right in 
stopping and reversing, and appears to have 
done so promptly, but she did wrong in 
porting without knowing the course of the 
other vessel. The James Watt, 2 W. Rob. 
Adm. 270; The Northern Indiana [Case No. 
10,320]. Mills testifies, that if he had star- 
boarded, instead of porting, he would have 
cleared the bark. It was not a fault not to 
starboard, but it was a fault to port. Did 
the porting contribute to the collision? I 
think it plain, on the evidence, that it did. 
The order to starboard was given almost at 
the moment of collision. At the time of tlie 
collision, the change by porting had been 
one point Therefore, if the order to port 
had not been given, the course of the steam- 
er would have been, at the time of the colli- 
sion, one point more to the westward, than 
it was, in fact The witnesses on the bark 
say, that the course of the steamer in strik- 
ing was a little from aft, and the answer sets 
up that the steamer approached from six 
points abaft the beam of the bark. Mills 
testifies, that starboarding, instead of port- 
ing, would have cleared the bark. The 
change of course, by starboarding, would 
have been to the same extent, during the 
same time, as by porting, that is, one point. 
Consequently, by starboarding instead of 
porting, the steamer would, at the time of 
collision, have headed two points more to 
the westward than she did in fact. Now, if 
one point change to the westward, by star- 
boarding, would, according to the testimony 
of Mills, have avoided the collision, it is clear- 
ly to be inferred, that no change at all, by 
porting, would also have avoided it, espe- 
cially in view of the claim on the part of the 
steamer, that she approached from six points 
abaft the beam. 

The only fault alleged against the bark is, 
that she did not indicate her whereabouts to 
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the steamer, by some signal In addition to 
her red liglit. It is, I tlaink, establislied, by 
the weight of evidence, that the red light of 
the bark came into the view of those on the 
steamer by its being opened to view sudden- 
ly as the steamer came up from aft, and not 
by its being made Visible through the clear- 
ing away of haze or fog. This must be so, 
or else the testimony of those on board of 
the bark, that they saw the lights of the 
steamer for some time before she struck 
them, must be disbelieved. I am satisfied 
that the steamer's lights were seen from on 
board of the bark a considerable time before 
the red light of the bark was descried by 
the steamer. As soon as those on board of 
the bark perceived that there was real dan- 
ger of collision, they blew a fog horn. But 
it is urged that they should have shown a 
light at.the stem of the bark when they saw 
a steamer approaching from aft, from such 
a direction as to shut out from the steamer 
the view of the port light of the bark. I 
think this was the duty of the bark. The 
obligation upon the steamer, as a vessel 
overtaking the bark, to keep out of the way 
of the bark, did not relieve the bark herself 
from the obligation resting on her, on a 
night so dark as this was, from fog or haze, 
that the hull and sails of a vessel could not 
be seen at a greater distance than two hun- 
dred yards, and with a steamer, wliose lights 
were seen for some considei*able time, ap- 
Ijroaching from aft, in a line of direction 
very much the same as that in which the 
sails of the bark were braced, and from a 
quarter boding danger, as evinced by the 
use, on the bark, of her fog horn, and when 
the bark must have known that her port 
light could not be seen by the steamer, and 
that, so far as the steamer was concerned, it 
was as if the bark had no light, to adopt 
the precautions required by the ordinary 
practice of seamen and the special circum- 
stances of the case. Under the present reg- 
ulations, it is the duty of those -ft^ho see 
any chance of an approaching colhsion, to 
take all reasonable means, consistent with 
the regulations, to avoid it, such means de- 
pending on the circumstances of the ease. 
The Hannah Park v. The Lena (Nov. 1865) 
Holt, Rule Road, p. 61. A proper precau- 
tion in this ease, as is shown by the evi- 
dence, would have been the exhibition of a 
flash light or a blue light. That this would 
have been effective is shown by the evidence 
that the steamer's lights were seen from the 
bark at a distance so great, that if the steam- 
er had seen a light exhibited from the bark 
at the time it ought to have been exhibited, 
the steamer would have been able to entire- 
ly stop her headway before reaching the 
bark. There is nothing in this view that 
violates the requirements that a sailing ves- 
sel, under way, shall carry only the green 
and red lights, nor is there any thing in the 
objection that the exhibition or flashing of a 
white or blue light might have caused the 



bark to have been mistaken for a fishing 
vessel, or an open boat, at anchor or sta- 
tionary. All the requirements in regard to 
lights, and fog signals, and steering and 
sailing rules, must have a sensible construc- 
tion; and it is expressly provided by one 
article, that nothing in the rules shall ex- 
onerate any vessel from the consequences of 
the neglect of any precaution which may be 
required by the ordinary practice of seamen, 
or by the special circumstances of the case. 
The neglect of the bark was a fault which 
contributed to the collision, and the bark 
must be held to the consequences of that 
neglect. Her fatilt, however, does not excuse 
the fault of the steamer. There is nothing 
in the rules of navigation that exonerates a 
vessel from the consequences of her violation 
of any of those rules, when such violation 
contributes to a collision. The violation of 
others of those rules, by the other colliding 
vessel, does not constitute such exoneration. 
As both vessels were in fault, there must be 
a decree apportioning equally the damages 
caused to the libellants by the collision. • 
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LOUISIANA ex rd. MONOURE v. DUBUO 
LET. 

[5 Reporter, 201; i 10 Clii. Leg. News, 132.] 

Circuit Court, D. Louisiana. Dec, 1877.2 

Civil Rights Act— Cosstrucxion — Private Ix- 
pbisgbment of rlqhts. 

The act of April 9, 1866 (Civil Rights), was in- 
tended to protect against legal disabilities and le- 
gal impediments, and not private infringements 
of the rights secured, through prejudice or other- 
wise, when the laws are impartial and sufficient. 

[See note at end of case.] 

This is a case which was transferred from 
the Sixth district court of the parish of Or- 
leans, and is before the coml; on a motion 
to remand. It is a suit in which the plaintiff 
[state of Louisiana ex rel. John O. Moncure] 
seeks to recover from the defendant [Antoine 
Dubuclet] the office of treasurer of the state 
of Louisiana. The removal is asked upon 
two grounds. The first is already disposed 
of in the case of Johnson v. Jumel [Case No. 
7,392]. The second ground of removal is, 
that the relator is a man of color, and that 
he cannot enforce his rights in the judicial 
tribunal in which the cause was pending be- 
fore its removal. The provision which the 
petitioner invokes is the "Act to protect all 
persons in the United States in their civil 
rights, and furnish the means of their vindica- 
tion," passed April 9, 1866, found at 14 Stat 
27. Section 1 enacts: That all persons born 
in the United States are citizens, and have 

1 [Reprinted from 5 Reporter, 201, by per- 
mission.] 

2 [Affirmed in 103 U. S. 550.] 
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the same right (among other things) to the full 
and equal henefit of all laws and proceedings 
for the security of persons and property as is 
enjoyed by white citizens. Section 3 provides* 
that the district and circuit courts shall have 
exclusive jurisdiction of all cases, civil and 
criminal, affecting persons who are denied, or 
cannot enforce in the courts or judicial tribu- 
nals of the state or locality where they may 
be, any of the rights secured to them by the 
first section; that if any suit, or prosecution, 
civil or criminal, has or shall be commenced 
in any state court against any such person, 
for any cause whatever, such defendant shall 
have the right to x-emove such cause for trial 
to the proper district or circuit court, in the 
manner described by the act relating to 
habeas corpus and regulating judicial proceed- 
ing in certain cases, passed March 3, 1863 
[12 Stat. 755], which act makes a cause re- 
movable by the filing of a verified petition 
with the ordinary band. 

[It is to be obseiTed that section 3 of the 
act of April 9, 1866, as to the right to re- 
move, provides "that any cause, civil or crim- 
inal, alfecting persons who are denied, or can- 
not enforce in the state courts any of the 
rights secured to them by the fii-st section of 
this act may be removed. The question in 
the first instance is, what rights are secured 
by the first section of this act? So far as this 
case is concerned, it is the full and equal 
benefit of all laws and proceedings for the 
security of pei-son and property, the same as 
is enjoyed by white citizens; that is to say, 
that persons of color and aliens by birth are 
to have the full and equal benefit of all laws 
and proceedings for the security of person 
and. property as is enjoyed by white citizens.] s 

The aflidavit in the case states that the peti- 
tioner cannot enforce his rights to hold and 
retain his office," but it does not state wheth- 
er this is in consequence of any law, statute, 
ordinance, regulation or custom, or whether 
it is in consequence of an individual or a par- 
ty, or a i*aee prejudice. 

[The cause, in consequence of this general 
affidavit, which arrested the state tribunal 
from proceeding any further in it, is here to 
be dealt with, and a plea in abatement would 
be a proper method of presenting the ques- 
tion which is here made by motion, and which 
presents an issue which is ti-iable according 
to the usages of the common law.]3 

BILLINGS, District .Tudge (after stating the 
facts as above). I shall follow the opinion of 
Mr, Justice Bradley in the case of Texas v. 
Gaines [Case No. 13,847]. in which he con- 
clufles as follows: "We think it is intense 1 to 
protect against legal disabilities and legal im- 
pediments, the free exercise of the rights 
secured, and not private infringements of 
these rights through prejudice or otherwise, 
when the laws themselves are impartial and 
sufficient." There is no doubt but that the 

3 [From 10 Chi. Les:. News. 132.1 



defendant here intended by his affidavit, to 
admit that the laws and methods of proceed- 
ing in the courts of Louisiana were without 
any discrimination on the ground of race, for 
the laws and the constitution make them 
available to all races alike. If there be any 
discrimination from other sources than the 
system of laws, or the methods by which 
they are put in operation, it would not be a 
good ground for removal under the law of con- 
gress. Let the case be remanded, 

[NOTE. This case was taken upon error to the 
supreme court, which affirmed the judgment of 
the circuit court remanding the case. ilr. Chief 
Justice Waite delivered the opiniOQ of the court, 
setting out in full the petition of Dubuclet, and 
showed that the same does not show a cause 
"arising under the constitution or laws of the 
United States." According to the showing of 
the petition, the petitioner's right to oSice de- 
pends on the laws of the state. In considering 
the efifeet of section 2010, Rev, St., which gives 
one who "is defeated or deprived of his election" 
to such an office as Dubuclet holds the right of 
suing for his office in the federal courts, the 
learned chief justice said: "Dubuclet. instead 
of being defeated or deprived of his election, is 
now in office under his election duly declared, pur- 
suant to the laws of the state, and exercising all 
the duties of his place, and enjoying all its privi- 
leges. This section provides for an original suit 
by one out of office to get in, but not for the 
removal of a suit against one in office to put him 
out." 103 U, S. 550.] 
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LOUISIANA INS. CO. v. NICKERSON. 

* [2 Lowell, 310.] i 

District Court, D. Massachusetts. March. 1874. 

Practice ix Admikaltv — A.ruest fou Debt — 
State Laws — Stipulation When not Liable 
TO Akkest — Garnishment of Ckedits —Rule 
OF Coukt. 

1. The statute of 2d March, 1«67 (14 Stat. 
543), makes arrests for debt, whether on mesne 
process or execution, depend upon the laws for 
similar arrests in the states respectively, and ap- 
plies to admiralty proceedings. 

[Cited in GKie Hudson, 15 Fed. 176.] 

2. This court will not order a defendant to give 
a stipulation to the action, under pain of impris- 
onment, in a case in which he is not liable to ar- 
rest. 

3. By a rule of tnis court, passed in 1855, a 
warrant to attach the goods and chattels, or, in 
default thereof, the credits, of the defendant, 
may be granted in cases in which an arrest cannot 
legally be made. 

[Cited in The Bremena v. Card, 38 Fed. 147.] 

1 [Reported by Hon. .John Lowell. LL. D., 
District Judge, and here reprinted by permis- 
sion.! 
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4. It is within the power of the court to make 
such a rule. 

In admiralty. 

It. H. Dana, Jr., for libellant 
F. TV. Hurd and O. W. Holmes, Jr., for. re- 
spondents. 

LOWELL, District Judge. The admii-alty 
rules of 1845, adopted and estabUshed a sim- 
ple system, like that then in use in some of 
the districts, by which the plaintiff in a per- 
sonal action in the admiralty could always 
obtain security for his debt or damages when 
the defendant was able to give it; because 
he could arrest the person of the defendant, 
or, if he could not be found, his goods and 
chattels, or failing these his credits, to the 
amount sued for, and the person or property 
thus attached was held to answer the suit, 
unless the defendant should give bail to the 
action; that is to say, not only to abide the 
ordei-s of the court, but to pay the debt. 
Rules 2, 3, and 4. This practice has many 
features of resemblance to that obtaining in 
actions at common law in the United States, 
excepting that it retains from the ancient 
times of prohibitory legislation the inability 
to attach land or any interest therein by 
process out of the admiralty. It differs too 
from that with which we are familial- in 
New England, in not pei-mitting an attach- 
ment in all cases, whether the defendant can 
be found or not Out of this restricted right 
of attachment grows the present application 
to obtain a stipulation by order of the court, 
which coiild not be requured under any of the 
forms of process expressly mentioned in the 
admiralty rules, because the defendant was 
found in the district and was personally 
served with the monition, and was not liable 
to arrest under the statute of March 2, 1867 
(14 Stat. 543), which, as both parties admit, 
has adopted the limitations of the state prac- 
tice in the matter of arrest for debt, in the 
admii-alty courts as Tvell as in others. 

The argument in support of the motion, if 
I understand it, is that the ordinary process 
in admii-alty, in personal actions, whatever 
may be its foi-m, is intended to enforce the 
appearance of the defendant; and that, when 
he has appeared, he is to stipulate for debt 
and costs before being permitted to answer. 
The ancient authorities cited by counsel seem 
to bear out the argument, considered purely 
as an historical one; and there are remarks 
of Mr. Justice Johnson, in the leading case of 
Manro v. Almeida, 10 Wheat. [23 TJ. S.] 473, 
to a like effect. But the decision in that 
<;ase virtually was that the effects attached 
might be held to satisfy the decree in the 
case of an absent defendant Clarke v. New 
Jersey Nav." Co. [Case No. 2,859]. It has long 
since ceased to be the practice of the courts 
of the United States, to consider an attach- 
ment of propei-ty as intended merely to se- 
cure an appeai-ance, or that a defendant is 
bound to give security, unless to release his 



(Case No. 8,539) LOUISIANA 

person or property from arrest The sim- 
ple and reasonable American practice was 
that the plaintiff might secure himself by ar- 
resting the body of the defendant, or in some 
cases by attaching his property, and those he 
would hold to respond to the judgment or de- 
cree, and it was a privilege of the defendant 
to relieve his pei-son or his estate by giving 
security, if he were able and willing to do so; 
or, finally, the defendant might be merely 
summoned to appear and answer. This, as 
we have seen, was the system sanctioned by 
the rules of 1845; but it did not originate 
with tliem. The practice of the Fu-st and Sec- 
ond circuits— which at that time, before ad- 
miralty jurisdiction had spread to the lakes, 
had a' great part of the business of the 
whole country—was substantially similar to 
this. And in fact the courts of common law 
and admiralty did not differ greatly in this 
matter, though in equity attachment of the 
person was and is still used to enforce an an- 
swer when discovery of facts within the per- 
sonal knowledge of the defendant is needed. 
No doubt there may be similar process in the 
admiralty for a like purpose. When the de- 
fendant was once before the court whether 
by summons, citation, or however otherwise, 
he was not required to plead, unless he 
chose, but might suffer default and the mat- 
ter of the suit or plaint or libel or bill would 
be decreed against him. 

This general course of practice has had its 
simplicity much marred by the statutes abol- 
ishing and limiting arrest of the person. 
Judge Wai'e, in one of his most learned opin- 
ions, decided, in 1835, that, in actions for 
damage, the usual condition of the bond or 
stipulation of a defendant who was found 
within the disti'ict was and should be to ap- 
pear and abide the decree; a condition which 
would be satisfied by his surrender, and that 
he was not bound to stipulate to the action. 
Lane v. Townsend [Case No. 8,054]. The 
i-ules of 1845, as we have seen, authorized 
the mai-shal to take bail for the debt and not 
merely to appear and abide. It is the opin- 
ion of a learned writer that this rule is per- 
missive only, and that the mai-shal would be 
justified in taking bail for the defendant's 
appearance; though, when the defendant had 
appeared, he supposes the court would re- 
quire him to give bail to the action, unless 
he could prove his inability to find sureties, 
in which case he would be excused from all 
but the bond to abide. Conk. Adm. Prac. 
(2d Ed.) 90, 91. In 1850, the supreme court 
passed nile 48, which provides among other 
things that, when a warrant of arrest is ex- 
ecuted, the marshal and the court shall take 
bail only in those cases in which it is re- 
quired by the laws of the state where an ar- 
rest is made upon shnjlar or analogous pro- 
cess from the state courts. Following that. 
Judge Sprague, in November, 1853, promul- 
gated a rule for this district authorizing the 
marshal to sti-ike out from the bond men- 
tioned in admiralty i*ule 3, the words: "to 
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pay the money awarded by tlie court to 
•which the suit is returnable, or in any ap- 
pellate court," and insert in their stead: 
"and not depart without license." Then 
came the law of 1867, putting the ai-rest for 
debt, whether on mesne process or execution, 
in all courts of the United States on the foot- 
ing- of similar an-ests in the state courts of 
the i-espective districts, which has always 
been treated as applying to admiralty pro- 
ceedings, and was so treated by the plaintiff 
when he took out and executed his citation 
without an-est. 

The plaintiff now asks me to order securi- 
ty under pain of imprisonment. Such an or- 
der would amount to a revival of impx-ison- 
ment for debt in a more oppressive forai 
than that which was abolished; for it would 
be the substitution of a mere order on mo- 
tion for the old wai-i-ant of an-est, which had 
its regular order and incidents, and well-set- 
tled course of procedure. In all essentials 
its effect and purpose would be exactly sim- 
ilar. Motion denied. 

After this motion was denied, it was dis- 
covered that Judge Sprague, in 1855, had 
made a rule that, whenever the defendant in 
a personal action cannot be lawfully arrest- 
ed, the process may be a warrant to attach 
his goods and chattels to the amount sued 
for, or, if such propei-ty cannot be found, his 
credits and effects in the hands of the gar- 
nishees named therein. The libellants there- 
upon moved for such a warrant, and the mo- 
tion was spoken to by the same counsel, on 
the question whether the rule was ultx-a 
vires. 

LOWELL, District Judge. The power of 
this court to make a rule concerning process 
is denied. The supreme court have undoubt- 
ed power to regulate the whole matter by 
the statute of 23d August, 1842, § 6 (5 Stat 
518); but this court has an equally undoubt- 
ed power under the act of 8th May, 1792, § 
2 (1 Stat. 276), unless the rule is either incon- 
sistent with some action of the supreme 
court, or that court have avowedly covered 
the whole ground in any paiticular instance. 
The forty-sixth admiralty rale recognizes 
this power, but does not create it. 

So in bankruptcy the supreme court have 
full power over the matter of practice and 
forms and modes of proceeding; and there 
is no reservation in the statute of any power 
to the district or circuit courts, and I have 
seen a dictum of one district judge that those 
courts could make no rules in bankruptcy. 
But every circuit and district court, excepting 
perhaps that of the learned judge in ques- 
tion, has made such niles, and it is perfectly 
well understood that the power is derived 
either from the inherent authority of the 
courts, or from the act of 1792, above cited; 
or at all events that it exists. The only ques- 
tion therefore is whether the supreme court, 
by giving authority to begin all personal ac- 



tions by a warrant to an*est, or an alternative 
to attach goods, &c., if the defendant cannot 
be found, intended to say that in cases where 
arrest was illegal, and so the defendant 
could not be found for any useful purpose of 
ai-rest, there should be no attachment I 
think not If this be the law, there is now 
no mode of obtaining security in a personal 
action, unless the debtor is not found. This 
msLy be in accordance with the law of some- 
of the states, but it has never been so in New 
England. Such a construction would leave 
the case of a corporation defendant unpro- 
vided for in any event; for such a person can 
never be arrested. Before the rule was 
passed, Judge Sprague had authorized a war- 
rant of attachment to issue against a domes- 
tic insui-ance company. Pettingill v. Glouces- 
ter Mutual Fishing Ins. Co., Records, vol. 38,. 
p. 800. Such an attachment appears to have 
been issued in Atkins v. Fibre Disintegrating 
Co. [Case No. 602]; and no objection wojs 
taken on the point now under consideration, ^ 
though the wan-ant did not come within the 
letter of the nile of the supreme couit, and 
indeed, as I have said, is open to the sam^ 
criticism as is made now upon Judge- 
Sprague's rule. 

Supposing, however, which I do not, that 
the rule of the supreme court covered the 
whole ground in 1S45, congi-ess has since 
passed a law which necessarily destroys the 
uniformity of practice, because it adopts tht 
different laws of the various states on the 
subject of arrest; and thereby ex necessitate 
repeals so much of the rule of the supreme 
court as authorizes such arrest in all cases, 
and this seems to me to throw upon the dis- 
trict courts the right to adapt their processes 
anew to the changed practice, until the su- 
preme court shall take some further order in 
the premises. Second motion granted. 



Case ITo. 8,540. 

LOUISIANA PAPER CO. v. WAPLBS, 

[3 Woods. 34.] 1 

Circuit Court D. Louisiana. April Term, 1877- 

CoRPOKATioNs— Stock xot Fullt Paid Up— Gex- 

ERAi, Corporation Law — Assessments — 

LiABiLiTV TO Creditors. 

The general law under which a corporation was 
oiganized declared: "No stockholder shall ever 
be held liable or responsible for the eontracts or 
faults of such corporation in any further sum. 
than the unpaid balance due to the company on 
the shares owned by him." The charter of the 
company prescribed in what installments forty 
per cent of the stock should be paid, and then de- 
clared: "The balance on each share, or any por- 
tion of such balance, shall not be called for un- 
less with the assent of three-fourths of the stock- 
holders, and then only to increase the business of 
the company." Hdd, that after payment by a 



2 The supreme court has since upheld the at- 
tachment in that case. 18 Wall. [8o U. S.] 272. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.! 
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stockholder of forty per cant of his stoet, he 
was not liable to the company, or its creditors, 
for the residue or any part liereof, unless the 
same had been called for by a vote of three- 
fourths of the stockholders. 

[Error to the district court of the United 
States for the district of Louisiana.] 

The action was brought in the district 
court by the trustees in banla'uptcy of the 
Louisiana Paper ^Manufacturing Company,, 
to recover of the defendant [Rufus Waples], 
who was a stockholder in the company, a 
balance alleged to be due and unpaid on his 
subscription of stock. [Case unreported.] 
The company was established u;ader a gen- 
eral law of this state (Rev. St. p. 183) which 
Ijrovided for the organization of corpora- 
tions for works of public improvement, 
manufacturing and other purposes, by the 
adoption of a charter by tbe stockholders, 
and which directed that every charter 
should contain, among other things, the 
name of the corporation, its domicile, a de- 
scription of the business which it proposed 
to cariT on, a statement of the amount of 
the capital stock, the number of shares, the 
amount of each share, and the time when 
and the manner in which payment on stock, 
subscribed should be made. The law also 
provided that the charter of coi-poi-ations or- 
ganized tmder it should be recorded in the 
ofla.ce of the recorder of mortgages and pub- 
lished in a newspaper at the domicile of the 
coi*poration, once a week for at least thirty 
days. The statute also declared: "No stock- 
holder shall ever be held liable or responsi- 
ble for the contracts or faults. of such cor- 
poi-ation in any further sum than the unpaid 
balance due to the company on the shares 
owned by him." The third section of the 
charter of the Louisiana Paper Manufactur- 
ing Company declared, "the capital stock of 
this coi-poration is hereby fixed at the sum 
of sixty thousand dollars, divided into sis 
hundred shares of one hundred dollars each; 
twenty-five dollai'S on each share to be paid 
at the time of the organization of this cor- 
poration, and five dollars on each share in 
thirty days, five dollars in sixty days, and 
five dollars in ninety days after said or- 
ganization. The balance on each share, or 
any portion of such balance, shall not be 
called for, unless with the assent of three- 
fourths of the stockholders, and then only 
to increase the business of the corpora- 
tion. The defendant subscribed twenty-five 
shares, and paid up the installment of twen- 
ty-five dollars and the three installments of 
five dollars each, mentioned in said third 
section, making a total of forty per cent, of 
the stock subscribed. The suit was to en- 
force the payment of the remaining sixty 
per cent, of the stock for the benefit of the 
creditors of the corporation. No meeting of 
the stockholders had ever been held to give 
their assent to the calling in of the unpaid 
sixty per cent, of the stock subscribed, nor 
had such assent been given. The defense 



was that the sixty per cent, sued for wa& 
subscribed and to be paid only according to 
the terms of the charter, on condition that it 
should not be called in unless with the as- 
sent of three-fourths of the stockholders,, 
and then only to increase the business of 
the coi-poitition, and that such assent had: 
never been given. The district court char- 
ged the jury that there was no liability of 
the defendant beyond the forty per cent, of 
his stock paid up, unless the remaining six- 
ty per cent, or some part of it, had been 
called in by the assent of three-fourths of" 
the stockholders, for the purpose of increas- 
ing the business of the corporation. Thi& 
chai'ge is assigned for error. 

J. Ad. Rosier, for plaintiff in error. 

L. Madison Day, for defendant in error. 

WOODS, Circuit Judge. This is not the 
case where there has been a subscription of 
stock, and the by-laws or other regulations^ 
adopted by the stockholders or directors: 
prescribe how the subscriptions shall be- 
called in, or the charter itself declares int 
what installments the directors may call in' 
the stock payments. In such a case, there- 
can be no doubt that the entire stock sub- 
scribed, whether called in by the directors or- 
not, is a fund for the satisfaction of the- 
debts of the corporation, and its payment 
can be enforced. Such regulations only per- 
tain to the administration of the affairs or 
the corporation. In this case the, charter,, 
which was required to be recorded in a pub- 
lic office, and published in a newspaper at 
the domicile of the corporation, prescribed 
the installments by which forty per cent, or 
the stock subscribed should be paid, and 
then declai-ed that the residue, or any por- 
tion thereof, should not be called for unless- 
with the assent of three-fourths of the- 
stockholders, and then only to increase the- 
business of the corporation. 

The rule with regard to unpaid subscrip- 
tions of stock is this, that whatever sum is- 
subscribed by the stockholders, and held out 
to the public as the stock of the corpora- 
tion, is liable to be called in for the pay- 
ment of its debts, even though the directors, 
may refuse to make the call. Purtou v.. 
New Orleans & C. R. Co., 3 La. Ann. 19- 
The power conferred upon directors to calL 
in installments upon the shares, is a dis- 
cretionary power; but that discretion is-- 
merely modal relating to the time and man- 
ner of making payments. When the wants 
of the company require those payments, it 
becomes the duty of the directors to eause- 
them to be made, as much so as to require 
payment of debts due the company. It is 
not discretionary with the directors to say 
whether or not the debts of the company- 
shall be paid when they have the power to 
compel payment. Ward v. Griswoldville 
Manuf'g Co., 16 Conn, 601. These docti-ines 
are well established. Do they apply to tha- 
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case in band? It is to the cliailer of a cor- 
poi-ation that reference is to be made to de- 
termine tbe rights of the public. Starli v. 
Burke, 9 La. Ann. 341. 

Now, looking at the charter of the Loui- 
siana Paper Maaiufacturing Company, what 
was the contract which the public was ad- 
vised the stockholders had entered into with 
the corporation? Not to pay their siib- 
seriptions absolutely, nor to pay them when, 
in the discretion of the directors, it might be 
necessaiy for the wants of the company. 
No obligation was assumed to pay any more 
than forty per cent, of the stock subscribed, 
unless upon the vote of three-fourths of the 
stockholders, and then for a particular pur- 
pose. Clearly, as between the coi*poration 
and the stockholder's, the unpaid stock above 
forty per cent, could not be called in except 
on the terms prescribed by the charter. 
The public, the creditors of the corporation, 
are in no stronger position than the coi*po- 
ration itself, for the charter which informed 
the public of the amount of the capital stock 
of the corporation, also gave notice that the 
stockholders were under no obligation to pay 
more than forty per cent., except on their 
own vote, carried by a majority of three- 
fourths, and for a particular purpose. If the 
directoi's had called a meeting of the stock- 
holders to vote on the question of calling in 
the unpaid sixty per cent, of the stock, and 
the stockholders had refused their assent, 
would it have been the duty of the directors, 
would they have had any power, to call it in, 
notwithstanding the adverse vote? Clearly, 
not. Is their duty to call in the stock any 
clearer, or their power any greater because 
no such meeting has been called and no 
such vote taken? The stockholders have 
made their contract with the coriwration, 
the public have been explicitly advised of 
its terms, and the stockholders, therefore, 
can only be held to perform what they have 
agreed to do. The company can claim no 
more, nor can the creditors of the corpora- 
tion say they have been misled. 

In my judgment, the stockholdei-s are not 
liable to pay the unpaid sixty per cent, until 
the same has been called in by a three- 
fourths vote of the stockholders, for the 
purpose of increasing the business of the 
coi-poi-ation. Such residue is not due until 
after such a vote, and the law of this state 
declares that the stockholder of an incoi"po- 
rated company is only liable to the company 
for the unpaid balance due to the company 
on the shares owned by him. The following 
authorities have been consulted, and tend to 
sustain the views expressed: Burlington & 
M. R. R. Co. V. Boestler, 15 Iowa, ooo; 
Penobscot & K. E. Co. v. Dunn, 39 Me. 587; 
Philadelphia & AY. C. R. Co. v. Hickman, 28 
Pa. St. 318; Carlisle v. Cahawba & M. R. 
Co., 4 Ala. 70. It results from these views 
that there was no eri'or in the charge of the 
disti'ict court. Its judgment is, therefore, 
affirmed. 
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Case ISTo. 8,541. 

LOUISIANA STATE LOTTERY CO. et al. 

V. FITZPATRICK et al. 

[3 Woods, 222.] i 

Circuit Court, D. Louisiana. ' April Term, 1879. 

Cosstitutioxaij Latv — Imp.\irikg Obligatios op 
Contracts— Chabteh op Private Cokporation' 
— Lottery Cojipast — Charter Acted upon — 
Injunction to Stay Procekdings in St.\tb 
Court — Lottery Penal Laws. 

1. The act of congress, approved March 3, 
1675 [18 StaL 470], "To determine the jurisdic- 
tion of circuit courts of the United States, and 
for the removal of causes from state courts, and 
for other purposes," enlarges the jurisdiction of 
the circuit courts to the full limits authorized by 
the constitution. 

2. A bill in equity which alleged that a state 
had, by legislative act, chartered a lottery com- 
pany with the right to exercise its functions for 
twenty-five years, the lottery company to pay to 
the state the sum of $40,000 annually, and had 
passed a subsequent act repealing the charter of 
the company, and making it a penal offense to car- 
ry on the business authorized by the charter, and 
which charged that said repealing act impaired 
the obligation of the contract between the state 
and the lottery company, disclosed a ease aris- 
ing under the constitution of the United States, 
of which the circuit court had jurisdiction, irre- 
spective of the citizenship of the parties. 

3. The settled doctrine in the United States is 
that tlie charter of a private corporation is a con- 
tract, the oblisation of which cannot be imiMiircd 
without an infraction of the constitution of the 
United States; that a grant of franchise is in 
point of principle identical with a grant of other 
property; whether the consideration be lai'ge or 
small is not essential, for the motives or induce- 
ments which caused the legislature to pass the 
act cannot be examined to impair its validity. 

4. Every valuable privilege given by a char- 
ter which conduced to make it acceptable and to 
promote an organization under it, is placed be- 
yond the power of the legislature, unless Ihe pow- 
er be reserved at the time the charter is granted. 

5. Where a charter conferring the rijjht to 
draw lotteries has taken the form of an absolute 
contract, the responsibility of its creation rests 
with the legislature; the courts must treat it ns 
carrying the obligation which its terms import. 

6. A mere license to draw lotteries, which is 
not inseparable from the essential functions of a 
corporation, and which has not been acted upon, 
and imder whidi no rights have been vested, 
may be repealed by any succeeding legislature of 
the state by which it is granted. 

7. But where such license has been acted on, 
and under it rights have been vested, it cannot 
be withdrawn by the legislature to the prejudice 
of those rights. The power of the legislatrire to 
recall or modify it is to that extent gone. 

8. The grant of a privilege to draw a lottery 
made to an individual, where no rights have be- 
come vested, can be revoked. 

9. But where a corporation has been called in- 
to existence by a state legislature, for a definite 
object, declared in the act creating it, and has 
powers and faculties given to it which are in their 
nature and operation pertinent to its sole object 
and necessary to its very existence, its rights and 
franchises cannot be swept away by a repealing 
act of the legislature of the state which created 
it. 

1 [Reported by Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 
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10. An act of the legislature created a corpora- 
tion to continue twenty-five years, and then to be 
dissolved, with a grant of the sole and exclusive 
privilege of drawing lotteries for the said period, 
and for the object expressed in the diarter, to 
make of the business a source of revenue to the 
state, with power to collect capital, issue shares, 
and to be controlled by directors chosen under 
the charter, and required the corporation to pay 
quarterly in advance a specific sum of money to 
the auditor of state. Edd, that a charter havmg 
these provisions could not be repealed by the leg- 
islature. 

11. Section 720, Rev. St.. which declares that 
"the writ of injunction shall not be granted by 
any court of the United States to stay proceed- 
ings in any court of a state," has application only 
to such proceeding as had been commenced be- 
fore the jurisdiction of the federal court at- 
tached. 

12. It is the dutv of a federal court to interfere 
to defend the franchises of a corporation from m- 
vasion, though disguised in form and to be ettect- 
ed through state officers clothed with statutory 
power. 

[Cited in dissenting opinion in Cliaffraix v. 
Board of Liquidation. 11 Fed. 64 <- Cited 
in M. Schandler Bottling Co. v. Welch, 42 
Fed. 564.] 

13. As an unconstitutional law has no inherent 
force either to authorize or protect, and therefore 
no claim to be obeyed and no power to divest 
rights, the agents of its administration, of what- 
ever name or diaracter, may be called to answer 
and are individually responsible. 

[Cited in M. Schandler Bottling Go. v. Welch, 
42 Fed. 564.1 

14. Generally, courts of equity do not deal with 
matters of crime, misdemeanors or ofifensss 
against prohibitory laws, but they will interfere, 
by injunction, to stay proceedings, whether con- 
nected with crime or not, which go to the imme- 
diate or tend to the ultimate destruction of prop- 
erty, or to make it less valuable for use or occu- 
pation. 

[Cited in M. Schandler Bottling Co. v. Welch, 
42 Fed. 564; Louisiana v. Lagarde, 60 Fed. 
192.] 

[Cited in Grights v. Dahmer (Miss.) 13 South. 
237, 238.] 

13. Where a charter, such as is described in 
head note 9, is repealed by the legislature, and the 
exercise of the rights and franchises conferred 
by the charter is made a penal offense: Held, 
that the officers of the state charged with the en- 
forcement of the penal laws would be enjoined 
from arresting or otherwise interfering witli the 
officers and agents of the corporation for acts 
done by them in the exercise of the rights con- 
ferred by said charter. 

[Disapproved in Crights v. Dahmer, 13 South. 
237, 238.] 

In equity. Heard upon motion for injunc- 
tion pendente lite. 

a'he bill was brought by the Louisiana State 
Lotteiy Company, a Louisiana corporation, 
Charles T. Howard, a citizen of Mississippi, 
and John A. aioiTis, a citizen of New York, 
against Allen Jumel [John Fitzpatriek], and 
twelve other citizens of Louisiana, and against 
the city of New Orleans. It was filed Apiil 
1, 18T9. The case made by the bill was sub- 
stantially as follows: On August 11, 186S, 
the legislature of Louisiana passed an act 
entitled, "An act to increase the revenues of 
the state and to authorize the incorporation 
and establishment of the Louisiana State Lot- 
tery Company, and to repeal certain acts now 
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in force." [Laws 1868, p. 24.] This act was 
approved, and took effect as act No. 25, on 
August 23, 1868. The following are the sec- 
tions which are material to the controversy 
raised by this suit: 

"Section 1. Be it enacted, etc, that whereas 
many millions of dollars have been with- 
drawn from and lost to this state by the sale 
of Havana, Kentucky, Madrid and other lot- 
tery tickets, policies, combinations and de- 
vices, and fractional parts thereof, it shall 
hereafter be unlawful to sell, offer or expose 
for sale, any of them, or any other lottery, pol- 
icy or combination ticket or tickets, devices or 
certificates, or fractional parts thereof, except 
in such manner or by such persons, their 
heirs, executors and assigns, as shaU be here- 
inafter authorized. 

"Section 2. That the following named per- 
sons, to wit: Robert Bloomer, Jesse K. Irwin, 
John Considine, Charles H. Mun-ay, F. F. 
Wilder, C. T. Howai-d, Philip N. Luckett be, 
and they are hereby constituted and declared 
a corporation for the objects and purpost?s, 
and with the powers and privileges herein- 
after specified and set forth: 

"Articles of Incorpoi-ation. 
"Article 1. The name and title of this cor- 
poi-ation shall be the Louisiana State Lottery 
Company, and the domicile thereof shall be 
in the city of New Orleans, in the state of 
Louisiana. 

"Article 2. The objects and purposes of this 
corpoi-ation are: First. The protection of the 
state against the great losses heretofore in- 
curred by sending large amounts of money 
to other states and foreign countries for the 
purchase of lottery tickets and devices, there- 
by impoverishing oiur own people. Second. 
To establish a solvent and reliable home in- 
stitution for the sale of lottery policies and 
combination tickets, devices and certificates, 
fractional parts thereof, at terms and prices 
in just proportion to the prizes to be drawn, 
and to insure perfect fairness and justice in 
the distribution of such prizes. Third. To 
provide the means to i-aise a fund for educa- 
tional and charitable pui*poses for the citizens 
of Louisiana. 

"Article 3. The capital stock of this corpoi-a- 
tion shall be one million of dollars, represent- 
ed by ten thousand shares of one hundred 
doUai-s each. 

"Article 4, section 1. The company shall 
have the right to commence operations when 
one hundred thousand dollai*s of the stock is 
subscribed and paid in. 

"Section 2. All powers of this corporation 
shall be vested in a board of directors, tu 
consist of seven persons, each of whom shall 
own at least ten shares of the capital stock. 
"Section 3. The corporation shall have the 
right to sue and be sued, to plead and be Im- 
pleaded, and to appear in any court of justice, 
and to do any other lawful act such as any 
pei'son or persons might do for their own de- 
fense, interest or safety. 
"Section 4. The president of the board of 
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directors shall be the proper person upon 
■vv'hom to serve citations, notices and other 
legal process wherein this corporation may 
be interested. 

"Article 5, section 1. The corporation shall 
paj- to the state of Louisiana the sum of forty 
thousand dollars per annum, which sum shall 
be payable quarterly in advance, from and 
after the first day of January, 1869, to the 
state auditor, who shall deposit the same in 
the treasury of the state, and which sum shall 
be credited to the educational fund, and satd 
coi-poration shall be exempt from all other 
taxes and licenses of any kind whatever, 
whether from state, parish or municipal au- 
thorities. 

"Section 2. The corporation shall furnish 
bonds to the auditor in the sum of fifty thou- 
sand dollai"s, as secux-ity for prompt and punc- 
tual payment of the sums set forth in the pre- 
ceding section. 

"Section 3. That any pei-son or persons sell- 
ing, or offeiing or exposing for sale, after the 
thirty-fii-st day of December, 1S6S, any lot- 
teiy, policy or combination tickets, devices 
or certificates, or fractional parts thereof, in 
violation of this act, and of the rights and 
privileges herein gi-anted to this corporation, 
shall be liable to said coi-poration in damages 
in a sum not exceeding five thousand dollars, 
nor less than one thousand dollars for each 
offense, recovei-able by suit before any court 
of competent jurisdiction. 

"Section 4. That this corporation shall be 
and continue for and during the term of 
twenty-five years from the first day of Janu- 
ary, 1S69, for which time it shall have the 
sole and exclusive privilege of establishing 
and authorizing a lotteiy, or series of lotteries, 
and selling and disposing of lottery tickets, 
policy, combination devices and certificates, 
and fractional parts thereof." 

By virtue of the provisions of this act, the 
Louisiana State Lotteiy Company was im- 
mediately organized, and has continued up to 
the time of filing this bill to do and perform 
what the said act required and authorized. 
On .Tanuary 1st, 1869, it paid to the auditor 
of the state the sum of ten thousand dollars, 
and a like sum on the first day of eveiy suc- 
ceeding quarter year, up to and including 
January 1st, 1879, amounting in all to moi-e 
than $400,000, and tendered to the auditor of 
state, on April 1, 1879, the like sum of §10,000. 
Tliis last named sum the auditor of state re- 
fi^sed to receive, but the lottery company was 
willing to pay the same and all succeeding -'n- 
stallments provided for in said act as the 
same should fall due. The said lottery com- 
pany also gave bonds, with sureties, as re- 
quired by said act, which are held by the 
auditor, for the prompt and punctual pay- 
ment of the sums required by said act to be 
paid. The lottery company has collected and 
maintained a capital greatly exceeding one 
hundred thousand dollars, has purchased 
buildings, established agencies, and made 
large expenditm-es in Its business and paid 
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heavy charges and losses on account of the 
same, amounting to more than one million of 
dollars, in the full confidence of the validity 
of the grant made by said act, and that the 
same constituted a commutative contract be- 
tween the lottery company and the state of 
Louisiana. The said $400,000 paid into the- 
state treasury by the lottery company has 
been applied year by year under the appro- 
priations of the general assembly to educa- 
tional and sanitary purposes. At the session 
of the general assembly which began in Janu- 
ary, 1879, an act was passed which was ap- 
proved March 27, the pui-pose of which was 
to repeal the charter of the lottery companj- 
and make the business authorized thereby un- 
lawful. Section 1 of this act repealed the act 
approved August 23, 1868, by which the lot- 
teiy company was incoi-porated, and all other 
laws passed in the interest of the lottery com- 
pany. Section 2 declared "that the Louisiana 
State Lottery Company be and the same is 
hereby abolished and prohibited from draw- 
ing any and all lotteries, or selling lotteiy 
tickets either in its corporate capacity or 
through its officers, directoi-s, stockholdei-s. 
members or ag&nts directly or indirectly."" 
Section 3 declared "that whoever shall sell, 
barter or exchange, give or otherwise dis- 
pose of, or offer to sell, barter, exchange, 
give or othenvise dispose of, directly or in- 
directly, personally or through an agent or 
agents, either for himself or others, or shall 
draw any lottery or have any connection 
with or interest in the drawing of any lot- 
tery in this state, or shall have in his posses- 
sion within this state, with intent to sell or 
offer for sale or with intent to barter or ex- 
change, or give or othenvise dispose of any 
lotteiy tickets or shares, or fractional part 
thereof, or lottery policy or combination, de- 
vice or any other writing, certificate or token,, 
intended or pui-porting to entitle the holder 
or bearer, or any other person, to any prize, 
or share, or interest in any prize diuwn or 
to be di-awn in any lottery, shall be deemed 
guilty of a misdemeanor, and upon convic- 
tion thereof shall be condemned for each of- 
fense to and shall suffer imprisonment in tht* 
parish prison or jail, as the case may be, not 
exceeding sixty days, or fined not exceeding 
one hundred dollars, or both, at the discretion 
of the court; one-half of such fine to go to 
the informer, and the other half to the city of 
New Orleans, or the parish in which said of- 
fense is committed, as the case may be." Sec- 
tion 4 declared "that every person who shall 
set up or promote any lotteiy in this state, 
or shall assist or be interested therein, or 
shall aid by printing or writing, or shall in 
any way be concerned in setting up, promot- 
ing, managing or drawing of any lotteiy, or 
shall in any house, shop or building owned or 
occupied by him or under his control, know- 
ingly permit the setting up, managing or 
drawing any such lottery, or the sale of any 
lottery tickets or share of a ticket, or any other 
writing, certificate, bill, token, or other de- 
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■vice, purporting or intended to entitle the j 
holder, bearex", or any other person, to any 
prize or share of or interest in any prize to 
he di-awn in a lottery, shall be guilty of a 
misdemeanor, and on conviction shall sufEer 
imprisonment not to exceed sixty days, or a 
fine not exceedmg one hundred dollars, or 
both, at the discretion of the court, for each 
offense, one-half of such fine to go to the in- 
former and the other half to the parish or the 
■city of New Orleans, as the case may be, in 
which such ofEense is committed." 

The charge of the bUl was that this repeal- 
ing act was an impairment of the obligation 
-of the contract between the lottery company 
-and the state of Louisiana, contained in the 
-act of August 11, 1868, and was in violation 
of the constitution of the United States, and 
therefore null and void. The bill further al- 
leged as follows: "The several defendants 
4ire officers of the state, concerned in the en- 
forcement of the laws of the state, without 
■regard to the supreme law of the land, and, 
nnless restrained by order of the court, they 
will engage in the arrest of every agent, serv- 
-ant, clerk or tenant of the lottery company, 
and that the machinery of the penal code wUl 
be by them set in motion to enforce the said 
repealing act of March 27, 1879, and destroy 
the rights of the lottery company under an 
-act of August 11, 1868." The prayer of the 
bill was that the charter gi-anted by the act 
-of August 11, 1868, to the lottery company, 
might be established and declared valid, and 
-operative and binding as a contract between 
-the state of Louisiana and the lottery com- 
pany; that said repealing act of March 27, 
1S79, might be declared inoperative to im- 
pair the -force and effect of said contract and 
-charter, or the franchises, rights and faculties 
therein confeia-ed; that the penal enactments 
-contained in said repealing act might be de- 
clared unconstitutional, invalid and inope"- 
ative, and tliat all of the defendants might be 
enjoined from ordering or allowing any prose- 
cution, orrest or seizure of the plaintiffs or 
-any of their agents or servants, customers or 
persons in any manner connected with the 
lottery company for doing or performing or 
being concerned in any act or acts of the 
drawing of lotteries or the sale or purchase 
of tickets of 'said lottery company, and from 
interfering with them by prosecution, or other- 
wise in the doing of any act or carrying out ■ 
4iny purpose authorized by the charter of the 
lottery company. The case came on for hear- 
ing on the motion of the complainants for 
'.sn injunction pendente lite, according to the 
prayer of the bill. 

John A. Campbell, Thomas J. Semmes, 
-and Joseph P. Hornor, for complainants. 

H. K Ogden, Atty. Gen., and J. O. Egan, 
Asst, Atty. Gen., of Louisiana, for defend- 
:ants. 

Mr. Semmes argued: 

1. Lotteries, unless so declared by positive 
law, ar3 neither immoral nor unlawful. The 
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mere establishment of a lottery is not a mat- 
ter of absolute right or wrong. The pro- 
hibition of lotteries depends upon the public 
policy of the state, as enunciated in its laws. 
The public policy of Louisiana, as thus ex- 
pressed, was not opposed to lottery schemes 
iintil the constitution of l&iy. Prior to that 
time acts had been passed authorizing lotter- 
ies for the benefit of an academy, of a lyceum, 
of a church, and for the opening of canals 
and repairing of roads. The constitution of 
1864 expressly authoiized the vending of lot- 
teiy tickets tmder certain regulations pre- 
scribed by the legislature. The constitution 
of 1868 was silent on the subject of lotteries, 
and left the matter to the discretion of the 
legislatm'e. When the act incorporating the 
Louisiana State Lotteiy Company was passed 
in 1868, there were laws on the statute book 
authorizing lotteries to be drawn and lotteiy 
tickets to be sold. Tiese facts are referred 
to to show that the act of setting up of a 
lotteiy or selling lottery tickets is not a thing 
of itself immoi-al or improper— not condemned 
by law or religion or morals. 

2. The creation of a corporation by a state 
legislature, for any purpose not prohibited 
by the constitution, is a contract between 
the state and that corporation. The mere 
franchise to be a corporation is a contract 
between the state and the corporation. Dai-t- 
mouth College v. Woodward, 4 Wheat. [17. IT. 
S.] 518. 

3. The contx'act between the state of Louisi- 
ana and the lottery company, as expressed 
in the act of ineoi-poration, was that the com- 
pany should have a coi-porate existence for 
twenty-five years; that it should have the 
fianchise to set up lotteries and sell lottery 
tickets, and that it should have the exclusive 
right to do these things for the period afore- 
said. 

4. A lottery fi-anchise, granted by the legis- 
lature, is a valid contract. Gregory v. Trustees 
of Shelby College, 2 Mete. (Ky.) 589; State 
V. Hawthorn, 9 Mo. 389; Davis v. Caldwell, 
2 Rob. (La.) 271. 

5. Under the act of March 3, 1875, every 
suit arising under the constitution or laws 
of the United States, and in which the amount 
in controversy is over §500, can be brought 
in the circuit court, irrespective of the citi- 
zenship of the parties. 

6. A case involving the construction of a 
law or treaty, or the constitution of the Unit- 
ed States, and which construction becomes 
necessary to the disposition of the case, is a 
case arising under the constitution or laws 
of the United States. Cohens v. Virginia, (i 
Wheat. [19 U. S.] 264; Mayor v. Cooper, 6 
Wall. [73 U. S.] 252; Miller v. New York 
[Case No. 9,585]. 

7. The aid of a court of chancery will be 
given for the purpose of preventing an im- 
lawful act, though it be also a criminal act, if 
it has a tendency to destroy the property or 
business of the complainant. State v. Fagan, 
22 La. Ann. 547; Louisiana State Lottery Co. 
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V. City of New Oi-leans, 24 La. Ann. 86; 
Springrhead Spinning Co. v. Riley, L. R. 6 Eq. 
551; Dixon v. Holden, L. R. 7 Eq. 488. 

8. A court of equity will enjoin the officers 
of a state from the execution of an uncon- 
stitutional law, where the tendency is to im- 
pair the constitutional rights of the complain- 
ant. Osborn r. U. S. Bank, 9 Wheat [22 U. 
S.] 738; Davis v. Gray, 16 Wall. [S3 U. S.] 
203; Crane v. McCoy [Case No. 3,354]; Ma- 
son V. Rollins [Id, 9,252]; Shimer y. Morris 
Canal & Banking Co., 27 N. J. Eq. 364; Lutes 
V. Briggs, 5 Hun, 67; Stage-Horse Cases, 15 
Abb. Pr. (N. S.) 51; Brown t. Trustees of 
Gatlettsburg, 11 Bush, 435; Cherokee Nation 
V. State of Georgia, 5 Pet. [30 U. S.] 77; 
Williams v. Mayor, etc., of Detroit, 2 Mich. 
560. 

9. This bill is not an attempt to enjoin pro- 
ceedings in a state court, and the injunction 
asked Is not prohibited by section 720, Rev. 
St. Proceedings cannot be staj^ed until they 
have been commenced. Fisk v. Union Pac. 
R. Co. [Case No. 4,830]. 

Mr. Ogden: 

t 

1. The public policy of Louisiana is opposed 
to gaming, for the Code withholds any action 
for the recoveiT of money won upon a bet, 
except in particular cases where the tend- 
ency is directly to promote the material in- 
tei<ests of the state. 

2. If the act of March 3, 1875, to detei-mine 
the jurisdiction of circuit courts of the 
United States, etc., is so construed as to vest 
the circuit courts with jurisdiction over a 
suit between citizens of the same state, the 
act is unconstitutional. Alexander Hamilton, 
in the Federalist. 

3. This suit does not fairly come within 
the provisions of the act of March 3, 1875. It 
is not a case arising under the constitution 
and laws of the United States, but of the 
state of Louisiana. The constitution and 
laws of the United States may be drawn in 
question in the litigation, but it will not be 
pretended that they will necessarily be 
drawn in litigation. 

4. This suit is essentially an attempt to re- 
move the criminal proceedings in the state 
courts to this court for adjudication. It is, 
therefore, not a suit of a civil nature, to 
which alone the act of 1875 applies. 

5. The injunction prayed for is to stay pro- 
ceedings in a state court, and is prohibited 
by section 720, Rev. St. Supervisiors v. Du- 
rant, 9 Wall. [76 U. S.j 415; Campbell's Case 
[Case No- 2,349-] 

6- The injunction asked for Is against the 
state district attorney, who has no other 
functions except to repi-esent the state in 
proceedings In her courts, and two recorders, 
who are committing magistrates of the 
state. 

7. No decision can be found to sustain the 
claim of the complainants to an injunction 
to stay criminal proceedings in a state court. 
The case of Osborn v. U. S. Bank, 9 Wheat 



[22 U. S.] 738, stops very far short of an 
authority for what is demanded in this bill. 
S- The assumption that a police officer can 
be enjoined in advance from making an ar- 
rest, upon waiTant, under a general law of 
the state demanding punishments for crime, 
strikes down the whole sovereign power of 
the state- 

9. If there be a wrong, the remedy In the 
case is very simple. The parties arrested 
have the right to the writ of habeas corpus 
whenever an arrest is made without warrant 
of law. There Is, therefore, no necessity for 
the exercise of the extraordinary and unpre- 
cedented power invoked by the bill. 

10. If the injunction prayed for in this 
case can be allowed, then it ought to be al- 
lowed in every other case where a person 
who expected to be charged with crime ap- 
peared and alleged that he would be injured 
by arrest in his property and rights, and 
that the arrest would be in violation of the 
constitution and laws of the United States. 

Mr. Egan, on the same side: 

1. The sum of .?40,000 required by the 
charter of the lottery company to be paid by 
it to the state, is not in consideration of the 
privileges and franchises conferred by the 
ehartei', but is in lieu of all taxes and li- 
censes, whetlier imposed by state, parish or 
municipal authorities. 

2. If the setting up and drawing of lotter- 
ies Is a lawful business, then the act of Au- 
gust 11, 18CS, which confei-s the exclusive 
right upon the lottery company to carry on 
this business in the state of Louisiana for 
the period of twenty-five years, is unconstitu- 
tional and void. Slaughter-House Cases, 16 
Wall. [83 U. S.] 36. 

3. If a grant of power is in violation of the 
fundamental law, it cannot be valid in one 
part and Invalid in another. U. S. v. Reese, 
92 U. S. 214. 

4. The act of August 11, 1868, confers upon 
the lotterj' company a mere license to set up 
lotteries and sell lottery tickets, and does not 
amount to a contract. The license could be 
withdrawn, and it would be no violation of a 
contract to do so. Burroughs, Tax'n, 148, 
149. 

5. The inherent right of sovereignty to 
abate a nuisance cannot be alienated. Coates 
V. New York, 7, Cow. 585. 

6. The general power of the legislatm-e to 
legislate for the protection of the life, health, 
safety and morals of the inhabitants of the 
state, cannot be the subject of an iiTevocable 
grant by it. O'Leary v. County of Cook, 28 
HI. 534; Dingman v. People, 51 111. 277; 
Lowe V. Williams, 94 U. S. 650; Moore v. 
State, 48 Miss. 147; Metropolitan Board of 
Excise V. Barrie, 34 N. Y. 663. 

7. If arrests are made under the act of 
March 27, 1879, it can only result in af^ect- 
ing the liberty of the persons arrested, and 
they have adequate remedy under the laws 
of the land. No corporation whose rights 
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are remotely connected -witli the arrests can, ■< 
by seeking an injunction, paralyze tlie ciim- 
inal laws of tlie state. 

Mr. Campbell, for complainants, in reply: 
1. The constitution of tlie United States 
and tlie laws of congress sanctioned by it 
are tbe supreme law of the land. Every 
officer of the state legislature, executive or 
judicial, is not only bound as a citizen, but 
as an officer of the state, to observe that con- 
stitution and those laws as supreme. The 
constitution of the United States confides to 
the government of the United States judicial 
power to decide all cases at law or in equity 
arising under the constitution and laws of 
the United States, and the trea'ties made or 
to be made under their authority, and the act 
of congress of March 3, 1875, determines 
tliat the circuit courts of the United States 
shall have original cognizance of all cases 
of the description mentioned in that clause 
of the constitution. The jurisdiction con- 
ferred by this act is independent of the con- 
dition or state of the party to the suit. It 
depends entirely upon the subject matter or 
causes of the suit. The test of jurisdiction 
is and must be some right ox~ claim arising 
under the supreme law of the land. The ju- 
risdiction comprehends all cases at law or 
in equity under the article. The power of 
the government to have the constitution and 
laws of the United States and their ti-eaties 
authoritatively expounded and enforced by 
the courts of its own nomination and ap- 
pohitment, admits of no controversy or 
doubt, and the act of March 3, 1875, ap- 
points the circuit courts as the instruments 
to do this. The power of congress to do 
this has been detennined in numerous cases 
by the supreme court of the United States. 
MarUn v. Hunter, 1 Wheat. [14 U. S.] 30i; 
Cohens v. Virginia, 6 Wheat. [19 U. S.] 264; 
Osbom V. U. S. Bank, 9 Wheat. [22 U. S.] 
738; Ableman v. Booth, 21 How. [62 U. S.] 
506; Mayor v. Cooper, 6 Wall. [73 U. S.] 

247. 

2. The charter of the Louisiana State Lot- 
tery Company is imquestionably a contract. 
The charter was not granted as a gratuity, 
but for a valuable consideration, part of 
which has been paid and the residue is to 
be paid. 

3. Evei-y concession of a franchise confers 
rights which cannot be resumed without res- 
ervation of power to do so in the grant. It 
does not belong to the legislature to destroy 
the concession. It is a contract, the obliga- 
tion of which cannot be impaired. Wales 
V. Stetson, 2 Mass. 143; Enfield Toll-Bridge 
Co. V. Connecticut River Co., 7 Conn. 28; 
Dartmouth College v. Woodward, 4 Wheat 
[17 U. S.] 518; Terrett v. Taylor, 9 Cranch 
[13 U. S.] 43; 2 Kent, Comm. 306; Cooley, 
Const Lim. 279. 

4. The charter of the lottery company is 
not a mere revocable license. A license is 
usually a permission or authority to do some 
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act in respect to the property or business of 
another person. If the propei-ty be in land, 
the notion pf any estate or right in the land 
is not conveyed by the use of the word "li- 
cense." The owner may revoke the license. 
In matters of taxation, the license is usually 
a receipt for the assessment as paid, and 
affords evidence that the licensee has per- 
formed the demands of the law. In this 
class of licenses it is held that the licensee 
cannot complain of any change ui the laws 
on the subject. A licensee is not obliged to 
use his license, and, generally, any person 
may obtain one. There is no exclusive right 
conveyed. Calder v. Kurby, 5 Gray, 597. 
This corporation is established for a term of 
years. It is bound to collect capital, which 
may be divided into assessable shares. 
There is a continuing payment, to last dui-- 
ing the life of the corporation, and an ex- 
clusive privilege to run duruig the same 
period. All of these legislative acts impose 
upon the state the obligation of a contract, 
which a subsequent legislature cannot im- 
pair. Bank of Pennsylvania v. Com., 19 Pa. 
St 144. 

5. Lottery grants are not an ^ception to 
this rule. State v. Phalen, 3 Har. (Del.) 441; 
GregoiT V. Trustees of Shelby College, 2 
Mete. (Ky.) 589; State v. Sterling, 8 Mo. 
697; Freleigh v. State, Id. 606. 

6. The. supremacy of the constitution of 
the United States is not to be undermined 
or subverted by any ingenious form of en- 
actment framed for the purpose. 

7. Where officers charged with the admin- 
istration of the criminal law become agents 
for those who impair the obligation of con- 
tracts, or who deprive men of life, liberty 
or property before a hearing and without 
process, there is no reason why they should 
not be restrained by preventive process from 
the courts. Osborn v. U. S. Bank, 9 Wheat 
[22 U. S.] 738; Davis v. Gray, 16 Wall. [83 
U. S.] 203; Board of Liquidation v. Mc- 
Comb, 92 U. S. 531. The cases that have 
been cited show that the power of the court 
of chancery is co-extensive with the wrongs 
which property may suffer, and that when 
there is a possession supported with title, 
an invasion of that right, in a manner to 
produce irreparable mischief, under color of 
a law or right by a public officer, and there 
is no adequate mode of hindrance or redress, 
an injunction will issue. Wood v. City of 
Brooklyn, 14 Barb. 425; Cherokee Nation v. 
State of Georgia, 5 Pet [30 U. S.] 77. 

Mr. Ogden filed a supplemental brief, in 
which he argued: 

1. The lottery is gambling on the most 
extensive scale, and in the most pernicious 
form, and gambling of every kind has been 
reprobated by the common judgment of man- 
kind, and must therefore, be regarded as 
immoral. 

2. The question is whether the action of a 
legislature, in granting franchises to a body 
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■of men proposing the establishment of an 
immoral business in a community, ties the 
iiands of all succeeding legislatures. Can a 
valid contract be made by a legislature for 
the establishment of an immoral business? 
Are not the right and power to protect the 
physical and moral health of the people in- 
alienable rights of government? The au- 
thorities show that the courts have almost 
invariably so considered them. Oalder v. 
Kurby, 5 Gray, 597; Metropolitan Board of 
Excise T. Barrie, 34 N. Y. 657. 

3. That clause of the constitution of the 
United States which forbids a state to im- 
pau- the obligation of contracts, has no ref- 
-erence to any such contract as that set up 
in the bill, but to contracts by which pei-fect 
rights, certain definite, fixed private rights 
of property were vested; contracts as to prop- 
•erty, and not involving any question of public 
policy upon which the police or other great 
powers of the state could be called into op- 
eration. Butler V. Pennsylvania, 10 How. [51 
U. S.] 402. 

Mr. Campbell filed a brief in reply: 

1. The repealing act complained of does not 
for the first time prohibit lotteries. By the 
<;harter of the lottery company and other acts, 
all other lotteries were prohibited- The re- 
pealing act was simply designed to abrogate 
the charter of the lottery company, and pro- 
hibit its business In common with all other 
lotteries. 

2. In those clauses of the constitution on 
which complainants rely, to wit, "No state 
"* * shall pass any * * law impairing the 
■obligation of contracts;" "Nor shall any state 
deprive any person of life, liberty or prop- 
erty without due process of law,'* tha-e is no 
exception or reservation of cases, the prohibi- 
tion is univei'sal. The Inquiry is, therefore, 
what cases are included m the terms of the 
prohibition? To ascertain this we must re- 
sort to the decisions of the supreme court of 
the United States. The following cases touch 
this question: Fletcher v. Peck, 6 Craneh 
[10 U. S.J 87; Dartmouth College v. "O^ood- 
wai-d, 4 Wheat. [17 U. S.] 526; Sturges v. 
•Crowninshield, Id. 122; Planters' Banlc v. 
Sharp, 6 How. [47 U. S.] 301. 

3. It is not denied that corporations may be 
required to conform to such regulations of a 
police chai-acter as the legislature may see fit 
to impose. There is a distinction between 
-powers conferred upon corporations by con- 
tract and such as belong to them as corpora- 
tions. The latter may be controlled by the 
legislature, as natural pa-sons may be, but 
the foi-mer cannot be disturbed without com- 
pensation. The following are cases which 
show what character of regulations the legis- 
latm-e may impose on corporations: "Winona 
& St. Peter R. Co. v; Blake, 94 U. S. 180; 
Chicago, etc., R. Co. v. Iowa, Id. 155. The 
■following cases show the subordination of 
police laws of a state to the constitutional 
commands and prohibitions: The Passenger 
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oCases, 7 How. [48 U. S.] 283; Toledo W. & 
W. Ry. Co. V. City of Jacksonville, 67 HI. 37; 
Thorpe V. Rutland & B. R. Co., 27 Vt. 140; 
Com. V. Farmers' & M. Banlc, 21 Pick. 542. 

4. The present constitution of Louisiana has 
a clause pronouncing contracts for the sale of 
persons to be null and void, and notes given 
for slave property before the war were an- 
nulled by the state couits. But the supreme 
court of the United States overruled these 
decisions, and held that the law having rec- 
ognized such a right, and the contracts having 
been made under the laws, they were legal 
and valid: Osborn v. Nicholson, 13 Wall. [SO 
U. S.] 661; Wilmington, etc., R. Go. v. King, 
91 U. S. 3. A similar decision was made in 
respect to th6 clause in the constitution of 
this state, which prohibited a recovery on 
contracts the considei-ation of which was con- 
fedei-ate money. Delmas v. Ins. Co., 14 Wall. 
[81 U. S.] 661; Wilmington, etc., R. Co. v. 
King, supra. 

5. The cases in Missouri, Kentucky and Del- 
aware maintain that there may be a vested 
interest in the existence and continuance of 
a lottery grant which the legislatm-e cannot 
destroy or abridge. The supreme court of 
Louisiana recognizes the same rule. Davis v. 
Caldwell, 2 Rob. (La.) 271. 

6. When an act of incorporation has been 
accepted and rights have vested, the inquiry 
is pertinent, whence does the legislature ac- 
quire a power to divest them. The fi-anchises 
and rights granted by the general assembly 
are not to be revoked at the pleasure of that 
body, or by any convention assembled to 
make a constitution. See remarks of Chief 
Justice Shaw in Com. v. Farmers' & JI. Bank, 
supra. See, also, remarks of Chief Justice 
Taney m Ohio Life Ins. & Trast Co. v. Debolt, 
16 How. £57 U. S.] 416. 

7. The final question is, whether the com- 
plainants have made proper parties to the 
suit. The defendants are those who are im- 
mediately implicated in the infliction of in- 
jury under the obnoxious law. Has the state 
armed these defendants with a commission 
to destroy a contract made by herself, to de- 
prive the eomplamants of their rights by an 
arbitrary exei'tion of power, without process 
of law, and this in violation of the constitu- 
tion of the United States? The court is asked 
to restrain the defendants, and the complain- 
ants are told that the mere fact tliat the state 
commands is a sufficient answer. The states 
having waived the exemption which their sov- 
ereignty gave to them fi'om control of the 
judicial power by their delegation to the 
courts of the United States, of all cases in 
law or equity arising under the constitution 
and laws of the United States, with tlie grant 
of authority to hear and determine such caus- 
es, it follows that to execute their agency 
all the usual instruments for effectuating the 
entire adjustment of the controvei-sy accom- 
pany the gi-ant. In respect to cases in which 
the state is immediately interested, it is com- 
petent to sue the agents of the state, Osborn 
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V. U. S. Bank, TTlieat. [22 TJ. S.] 73S; Gliica- 
go, etc., R. Co. V. Iowa, 94 U. S. loo: Peik v. 
Chicago, etc., R. Co., 94 U. S. 16-5; Board of 
liiquidation v. McComb, 92 U. S. 531. 

BILLINGS, District Judge. Tlie complain- 
ants have filed tlieir bill in the circuit court 
of the United States, under tlie permission 
conferred in an act of congress, approved 
March, 3, 1875, which vested those courts with 
"'original cognizance of all suits of a civil 
nature, at common law or in equity, arising 
xmder the constitution and laws of the 
United States, or treaties made, or which 
shall he made, under their authority." 18 
Stat 470. The civil jurisdiction of this com't 
-was by this statute enlarged to the entire 
-extent'of the judicial power delegated to the 
congress by the terms of the constitution. 
Prior to this statute the jurisdiction of this 
court depended, in a great ineasm*e, upon 
the condition or character of the pai-ties, and 
upon particular laws of the United States; 
this statute vests a jurisdiction of all cases 
which may involve the enforcement of the 
constitution, laws and treaties of the United 
States in their determination. The jm-isdic- 
tlon thus acquired comprehends suits -niMch 
the United States or its officers or agents may 
bring in the discharge of official duty under 
the constitution, laws or treaties, aud such 
as may be maintained against them because 
of official acts or obligations. Besides these 
are embraced the eases between individuals 
and coiijoiations where the constitution, laws 
■or treaties of the United States shall form 
the immediate and determining cause of the 
controversy, and this fact is exhibited to the 
court in such a form that the court can take 
cognizance of it. Until the question is so sub- 
mitted, and is thus made, the judicial power 
does not attach. Prior to this enactment the 
powers, which the congress had not be- 
stowed upon the federal courts by legislative 
provisions, were dormant because that au- 
thority had not designated tlie tribunal 
which should, be authorized to employ them. 
This interpretation of this clause of the 
constitution is announced in Martin v. Hun- 
ter, 1 Wheat. [1-4 U. S.J 304; Osboru v. U. S. 
T3ank, 9 ^^'■heat. [22 U. S.] 738; Ableman v. 
■Booth, 21 How. [62 U. S.] 503; Cohens v. 
Virginia, 6 Wheat. [19 U. S.] 264; Mayor v. 
•Cooper, 6 Wall. [73 U. S.] 247; and U. S. 
Bank V. Robeita [Case No. 934]. The plain- 
tiff, the Louisiana State Lotteiy Company, 
was incorporated in the year ISOS by the gen- 
eral assembly of Louisiana, and was en- 
■dowed with corporate rights and privileges 
to be enjoyed for the term of twenty-five 
years. The bill charges that these were en- 
joyed without disturbance until the first of 
April, 1879, under the authority of the act of 
incorporation. The bill avers that above 
four hundred thousand dollars have been 
paid, according to the charter, into the state 
treasui*y; that the auditor had refused to ac- 
cept the payment due on the 1st of April, 
15FED.CAH.— 62 
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and there is an ofiCer to make that payment 
and all others as they become due. The 
cause of the refusal is the enactment by the 
general assembly in March, 1879, of a 
statute which repeals in terms the char- 
ter of incorporation, abolishes the cor- ' 
poration and imposes penalties to affect 
all who should carry on the business which 
the company had by its charter been empow- 
ered to conduct. The coplaintiffs aver an 
interest in and a right to some of the priv- 
ileges of the corporation by assignment. The 
bill charges that the repealing act impairs 
the obligation of a contract and divests 
rights of property without process of law; 
and that the general assembly has violated 
the prohibitoi-y clauses of the constitution, 
and that the officers and agents of the state, 
who are defendants in the bill, have already 
commenced to enforce this unconstitutional 
and injurious statute, so as to threaten irrep- 
arable injury. These facts, thus averred, 
disclose a case arising under the constitution 
of the United States. 

The supreme coui't of the United States, in 
respect to th,e clause of the constitution, em- 
bodied in the- act of congress determining 
the jurisdiction of the circuit courts, say: 
"The power under consideration is given in 
general terms. No limitation is imposed. 
The broadest language is used. All cases 
so arising are embraced. None are excluded. 
How jurisdiction shall be acquired by the 
inferior courts^ whether it shall be original 
or appellate, or original in part and appel- 
late in part, and the manner of procedure in 
its exercise after it has been acquired, are 
not prescribed. The constitution is silent 
upon the subject. They are remitted with- 
out check or limitation to the wisdom of 
the legislature (congress)," Mayor v. Coop- 
er, G Wall. [73 U. S.] 247. The act of 1875 
(IS Stat. 470) grants to the circuit courts 
"original cognizance" of all such cases. The 
court say: "A case in law or equity consists 
of the right of the one party as well as the 
other, and may be truly said to ai-ise under 
the constitution or a law of the United 
States, whenever its correct decision depends 
upon the right construction of either." 
* * * "It is the right and duty of the 
national government to have its constitution 
and lavs interpreted and applied by its own 
judicial tribunals. In cases arising under 
tbem properlj' bi'ought before it, this court 
is the final arbiter. The decisions of the 
courts of the United States, withiu their 
sphere of action, are as conclusive as the 
laws of congress made in pursuance of the 
constitution. This is essential to the peace 
^ of the nation and to the vigor and efficiency 
of the government. A different principle 
would lead to the most mischievous conse- 
quences." Mayor v. Cooper, supra. 

A case arising under the constitution hav- 
ing been presented to the circuit court, the 
question comes up whether the case be one 
in which the plaintiffs have a title to an in- 
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junction. It is not denied tliat the general 
assembly did grant tlie act of incorporation, 
that a corporation was organized and has 
existed until the abrogating act of March, 
1879, was adopted. It is not denied that the 
payment of $40,000, quarterly in advance, 
was made to the auditor, and that a bond 
with sureties was given to secure that sum 
as the charter requires; nor that the re- 
quired capital has been paid in; nor is there 
any question tiiat the act of the legislature 
repealing the charter is the only obstacle to 
the continuance of the corporation; nor that 
all the departments of the state government 
have sanctioned its validity. Louisiana State 
Lottery Co. v. Richoux, 23 La. Ann. 743; 
Acts 1875, No. 17 (approved April 3) p. 44. 
It was decided shortly after the "constitution 
of the United States was made that "the 
rights legally vested in a corporation cannot 
be controlled or destroyed by any subsequent 
statute unless a power for that purpose be 
reserved to the legislature in the act of in- 
corporation." Wales V. Stetson, 2 Mass. 143. 
The supreme court of the United States and 
the courts of the states have concurred in 
this opinion with a degree of unanimity 
which hardly any other opinion has obtained. 
The settled doctrine of the United States is 
that the charter of a private corporation is a 
contract the obligation of which cannot be 
impaired without an infraction of the consti- 
tution of the United States; that a grant of 
franchises is, in point of principle, identical 
with a grant of other property; whether the 
considei-ation be large or small is not essen- 
tial; for the motives or inducements which 
caused the legislature to pass the act cannot 
be examined to offset the validity of the act. 
Of the sufficiency of the consideration the 
legislature is the only competent judge. 
Every valuable privilege given by the char- 
ter, and which conduced to make it accei)ta- 
ble, and to promote an organization under 
it, is placed beyond the power of the legis- 
lature, unless the power be reserved at the 
time when the charter is granted. Dart- 
mouth College V. Woodward. 4 Wheat. [17 
U. S.] 518; State Bank of Ohio v. Knoop, 16 
How. [57 U. S.] 369; Hawthorne v. Calef, 2 
Wall. [69 U. S.] 10; The Binghamton Bridge, 
3 Wall. [70 U. S.] 51. The court Is asked by 
the attox-ney-general of the state to hold that 
the contract, if such it be, which has been 
made by the state on the one"" part, and the 
ineoi-porators of the complainants' corpora- 
tion oh the other part, was of no binding 
force, and could be set aside by the legis- 
lature of the state on account of its subject 
matter, to wit, for the reason that the fran- 
chise was for the drawing of lotteries. I 
have examined with great care the view 
that has been taken both in the federal and 
the state courts of the United States as to 
the binding force of contracts made by the 
legislature upon the subject matter of draw- 
ing lotteries. The authorities are over- 
whelmingly against the position taken by 



the attorney-general and his associate, and 
while lotteries are reprobated as having an 
immoral tendency by the courts, and they 
have not cast about to strain inferences to 
uphold grants with reference to them, never- 
theless, where the grant of the right to draw 
lotteries has taken the form of an absolute 
contract, the courts have treated the re- 
sponsibility of its creation as resting entirely 
with the legislature, and have dealt with it 
as carrying the obligation which its terms 
Import 

1 shall first view the grant of plaintiffs as 
if it were a mere license and independently 
of the considerations which spring from the 
fact, that the plaintiffs are a cox-poration. 
and afterwards shall show what further in- 
ference is to be derived from that fact, 1 
shall first consider the Question with retei- 
ence to the fact that the plaintiffs had a li- 
cense granted to them by the legislature for 
the period of twenty-five yeai-s to draw lot- 
teries. In this connection, 1 find two propo- 
sitions adhered to with well nigh entire uni- 
formity by the courts of the states and of 
the United States: First, that a mere license 
to draw lotteries, which is not inseparable 
from the essential functions of a corpora- 
tion, and which has not been acted upon, and 
tmder which no rights have been vested, may 
be repealed by any succeeding legislature of 
the state in which it is granted; and, sec- 
ondly, that where a license to draw lotteries 
has been acted upon, and under it, rights 
have been vested, it cannot be withdrawn by 
the legislature to the prejudice of these 
rights, and the power of the legislature to 
recall or modify It is to that extent gone. 
In our own state, in the case of Davis v. 
Caldwell, 2 Rob. (La.) 271, the supreme court 
say: "The iiermlssion to draw a lottery is 
not per se a contract, and until it has been 
accepted and rights have been acquired un- 
der it, is perfectly within the control of the 
legislature." In the state of Missouri the 
question was very fully discussed In the 
case of State v. Hawthorn. 9 Mo. 389. The 
defendant Hawthorn had been indicted for 
selling lottery tickets In a lottery for the 
benefit of the St. Louis Hospital. In 1833 
the legislature of Missouri had autliorized 
a sum of money to be raised by a lottery 
drawn by commissioners. In 1835 an agree- 
ment was made between the commissioners 
and Gregory, by which the commissioners, 
after reciting the act of 1833, agreed to dis- 
pose of the said right of drawing schemes 
of lotteries, and for the consideration of two 
and a half per cent, on the sales of tickets 
In that state, transferred to the said Gregory 
the sole and exclusive right to draw such 
scheme or schemes. On August 23, 1841. 
Gregory assigned this contract, and his as- 
signee appointed the defendant Hawthorn 
his agent for selling lotteiy tickets in Missouri. 
In December, 1842, the legislature passed an 
act repealing all laws authorizing the drawinij 
of any lottery, or the sale of any lottery tickets 
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within the state of Missouri, and imposed 
heavy penalties upon any one violating its 
provisions. The only question raised in the 
ease was whether this last mentioned act, so 
far as it affected the present defendant, was 
contrary to that clause of the constitution of 
the United Sates which prohibited a state 
from passing any law impairing the obli- 
gation of contracts. In the lower criminal 
court the judgment had been in favor of the 
defendant, and the supreme court of Mis- 
souri, in affirming that judgment, say: "We 
are aware that it is at all times a delicate 
task for a court to question the validity of 
legislative enactments; it is certainly an un- 
pleasant one where the court feels every dis- 
position to sustain the act wiiose oovlous 
tendency is to suppress an evil and promote 
public and private morals. These considera- 
tions, however, cannot be permittee! to dis- 
charge us from the performance of a fluty 
imposed by the constitution, and especially 
where reason and justice unite with the con- 
stitutional prohibition in teaching that a leg- 
islatiu-e can no more violate a contract made 
by themselves, or under their authority, than 
they can rescind or alter or impair the obli- 
gation of one made between private in- 
dividuals." In Phalen v. Com., 1 Rob. (Va.) 
713, a license had been granted, in the year 
1S29, to draw lotteries for the purpose of 
deriving a certain amount of money for im- 
proviug the Fauquier & Alexandria Turn- 
pike Road. The provision originally contain- 
ed no limit in time and was limited only in 
amount. In 1834 the legislature of Virginia 
passed an act declaring it should not be law- 
ful to draw any lottery within the common- 
wealth after the first of Januaiy, 1837, but 
providing that nothing in the statute should 
interfere with the contracts already made 
or with contracts to be thereafter made for 
the drawing of lotteries, which provision was 
not to extend beyond the first of January, 
1840. The question there was whether the 
defendants' authority was derived prior to 
the repealing act, and the coui-t held that it 
was not. But in considering the question, 
and with reference to the character of a leg- 
islative permission to draw a lottery, the 
court, 'at page 724, say: "A franchise may 
consist in personal privilege or exemption, 
or in rights or privileges connected with per- 
sonal or real estate; and in the latter aspect 
it is a species of incorporeal hereditament. 
Tlie one under consideration may be prop- 
erly characterized as a liberty or license to 
effect a particular purpose by presciibed 
means; which may or may not at paxticular 
periods of its existence, and by reason of 
the rights and immunities which have sprung 
from its exercise, give rise to an implied con- 
tract, or obligation for preserving it, and 
guarding it from injurious modifications, or 
become an element of private property be- 
yond the reach of the power of govei'nment, 
without due compensation." 
In the state of Delaware the legislature 
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had granted a lottery privilege to certain 
managers, with power to di-aw lotteries until 
a certain sum was raised, and a right to sell 
the grant. The grant had been sold for a 
valuable consideration and the legislature 
sought, by a subsequent act, to subject the 
parties who were vending lottery tickets un- 
der the license so assigned to penalties. 
The superior court of the state of Delaware, 
in the case of State v. Phalen, 3 Har. 441, 
held that the act imposing a penalty and 
attempting to repeal the grant was void. 
The court, at page 454, say: "Independent 
of the constitution of the United States, the 
act (the annulling act), although clearly con- 
trary to right and incapable of being sus- 
tained, yet as an act of a sovereign power 
may be valid, for it is not always that poWer 
regards right, and experience teaches that 
power unlimited often tramples upon and 
disregards private right. But when we turn 
to the clause of the constitution of the Unit- 
ed States which appears there inserted as a 
shield and defense against all legislative ac- 
tion by a state impairing the obligation lh 
contracts, we feel authorized to say not only 
that the legislature had no ngnt, but they 
had no power to regulate in the manner at- 
tempted by the act of 1841 (the repealing 
act) the existing contract of 1839." And they 
say: "Hence we are of opinion that the act 
of the legislature of the state of Delaware 
of 1841. so far as the same affects the con- 
tract of the defendants, made in 1839, pur- 
chasing the rights and privileges of draw- 
ing a lottery under the act of 1827, is a viola- 
tion of the latter clause of the tenth section 
of the first article of the constitution of the 
United States, and therefore we adjudge and 
declare the same, in relation to tne said con- 
tract, void and of no effect." In the state of 
Kentucky the court of appeals, in the case 
of Gregory v. Trustees of Shelby College, 2 
Mete. 589, held that the power of the legis- 
lature to repeal a grant of a lottery privilege 
to individuals, and thereby withdraw the 
privilege, where no rights had been acquired 
under the act by which it was created, nor 
any liability incurred in consequence of its 
passage, was clear and unquestionable, but 
where vested rights had been acquired under 
the grant, before the passage of the repeal- 
ing law^suehiepea'ing lawmust be regarded 
so far as related to those vested rights as un- 
constitutional and inoperative. The court 
say, at page 598: "Although the legislature 
has the power to repeal the grant of a lot- 
tery privilege where no rights have accrued 
under it, and though lotteries have a demor- 
alizing tendency and exercise a very per- 
nicious influence over the ignorant and cred- 
ulous part of the community, and for this 
reason are almost universally denounced by 
the law making power in the different states 
of the Union, yet if rights have been ac- 
quired or liabilities incurred upon the faith 
of the privilege conferred by the grant, it 
would be obviously unjust to permit bueh 
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rights to be divested by a legislative revoca- 
tion of the privilege. If, therefore, any vest- 
ed rights have been acquired under the pres- 
ent gi-ant, before the passage of the i-cpeal- 
ing law, then to the extent of such rights 
at least that law must be regarded as un- 
constitutional and inoperative," In the case 
of Com. V. Simmons, the circuit court in tlie 
state of Kentucky, in a decision rendered 
during the present term, have followed this 
case of Gregory v. Trustees of Shelby Col- 
lege, supra. 

If we turn now to the supreme court of 
the United States we find that, in the case 
■of Cohens v. Virginia, the whole law of 
the right to review the decision of a state 
-court of last resort in a criminal cause, by 
the supreme court of the United States, was 
■determined and tui-ned upon the question 
whether a grant by congress of a right to 
draw lotteries in the District of Columbia 
3iad any force beyond that district, and 
prevented the operation of the criminal law 
of the state of Virginia in a case where 
the sale of a ticket had been effected in 
that state. The whole matter was discuss- 
ed without an intimation anywhere that the 
rights of the party before the court, who in- 
voked its power to review, were to be in the 
slightest degree affected by the fact that his 
^vhole exemption was under a grant relating 
to a lottery. In the ease of Phalen v, Vir- 
Sinia, 8 How. [49 U. S.] 163, which, in the 
state court, I have refei-red to as reported in 
1 Robinson, the supreme court, at page 168, 
■while condemning in strong language the im- 
moral effects of lotteries, gays: "When the 
legislature of Virginia passed this most salu- 
tary act for the suppression of lotteries, they, 
with commendable caution, protected all vest- 
ed x'ights." Where, therefore, rights had be- 
come vested even under a license to individ- 
tials to draw lotteries, according to the set- 
tled law of the United States, those rights 
■cannot be disturbed by a mere repealing act 
of the legislature. But it is not alone with 
reference to lotteries and contracts with ref- 
erence to lotteries that the immorality of the 
consideration has been invoked. Veiy many 
■of the states of the Union which had been en- 
gaged in the insurrection, after the recon- 
struction, upon the ground of the immoral and 
pernicious character of the consideration of 
such contracts, by provisions inserted in their 
constitutions, declared all contracts wherein 
slaves, or the currency of the so-called Con- 
federate States was the consideration, should 
lie treated as absolutely void. Those cases 
-went to the supreme court of the United 
States, and that court, looking simply at the 
declared policy of the state as to the alleged 
immoral and pernicious consideration at the 
time the contracts were made, held that the 
contracts, when made, had the sanction of 
competent authority, and that the courts 
must, therefore, enforce them. Osborn v. 
Nicholson, 13 Wall. [80 U. S.] 634; Boyce v. 
Sable, 18 Wall, [85 U. S.] 546; Delmas v. In- 



surance Co., 14 Wall. [81 U. S.] 661; Wilmuig- 
ton, etc., R. Co. v. King, 91 U. S, 3. 

Where rights have become vested, I know 
of no distinction which would allow states 
to recede from contracts, or avoid contracts 
which they have made, more than can individ- 
uals. States at all times can and should 
make advances to higher and still higher 
ground, with the view of protecting public 
and private morals. But they owe a duty, 
not only founded in natural justice but hap- 
pily enforced by the supreme power of the 
constitution of the United States, in all their 
advances to recognize and protect rights which 
have become vested and obhgations to which 
they have lent their own sanction. But the 
objection against the claim of the learned so- 
licitors for the defendants is even more in- 
superable, which springs from the fact that 
the repealing law whose vaUdity their line of 
argument requires them to sustain, strikes, 
so to speak, at the functional privileges or 
faculties of a corporation. It is true, as was 
intimated by the supreme court in the case 
of Boyd V. Alabama, 94 U. S. 045, that a grant 
of a privilege to draw a lotteiy made to an 
individual, where no rights had become vest- 
ed, was capable of revocation. It may also 
be ti-ue, where, as in the case of Moore v. 
State, 48 Miss. 147, a coi-poration is created 
for agricultural and scientific purposes, that 
its essential powers and faculties, viewed as 
a franchise, must be tested by these pur- 
poses, and that if a license to draw a lot- 
tery is given by a legislature to such a corpo- 
ration, it may be held and treated as a license 
granted to an individual as to its revocabil- 
ity, though it cannot be true as seems to be 
held as a sort of condition of the decision in 
that cause that a state convention possesses 
any more authority to impair the obligation 
of contracts than is possessed by a state lep:- 
islature. Both are alike subject to tlie con- 
stitution of the United States. But where a 
coi-poration has been called into existence by 
13ie legislatiu'e of a state for a definite object, 
explicitly declared in the act creating it, and 
has powers and faerdties given to it which 
are in their nature and operation pertinent to 
its sole object, and indeed necessary to its 
very existence; to maintain that the privileges 
of such a corporation, where there had been 
no judicial inquiry, and indeed where there 
was no allegation of ground of forfeiture, 
could be swept away by a repealing act of 
the legislature of the state that created it, 
is to assail well nigh eveiy case decided in 
the courts of the United States, and of the 
states which compose them in which the 
sacredness of charters and of the conti-acts 
embodied in them have been adjudicated up- 
on. 

It must be borne in mind, that when tlie 
thirteen united colonies declared their inde- 
pendence, in their justification of that step, 
which they put into the form of what is called 
the Declaration of Independence, among other 
reasons which they assigned for their action 
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in tlius separating themselves from tlie king 
of Great Britain was, "tliat he had talien 
away their charters." The sacredness of the 
charters which emanated from the sovereign 
was intimately associated in the colonial mind 
with the administration of a government in 
which rights should be properly respected and 
the obligation of contracts justly observed. 
And when the colonies became states, and 
the states set up ttieir systems of jurispru- 
dence, the idea of the inviolability of the 
rights of corporations, which were set forth 
in their charters, whether those ehax-ters came 
from the king or from the legislature, was 
well nigh immediately and unanimously an- 
nounced, and has been with equal unanimity 
adhered to. Chancellor Kent, in his Com- 
mentaries (volume 3, p. 458) says: "Another 
class of incorporeal hereditaments are fran- 
chises, being certain privileges conferred by 
grant from government, and vested in individ- 
uals. In England they are very numerous, and 
are understood to be royal privileges in the 
hands of a subject They contain an im- 
plied covenant on the part of the government 
not to invade the rights vested, and on the 
part of the grantees to execute the conditions 
and duties prescribed in the grant. The gov- 
ernment cannot resume them at pleasure, or 
do any act to impair the grant without a 
breach of conti-act" And, again (volume 2. p. 
30G), he says: "A private corporation, wheth- 
er civil or eleemosynary, is a contract between 
the government and the corporators, and the 
legislature cannot repeal, impair or .alter the 
rights and privileges conferred by the char- 
ter, against the consent, and without the de- 
fault of the corporation judicially ascei-tained 
and declared." I think this statement of 
the law, with reference to the franchises or 
privileges of a coi-poration, presents the uni- 
versal American law upon that subject. 

In the case of Com. v. Farmers' & M. Bank, 
21 Pick. 542, Chief Justice Shaw has clearly 
defined that which is inviolable in the grant 
of corporate existence and corporate faculties, 
so far as relates to this case. "It may be 
conceded," he says, "that an act of incorpo- 
ration is to be considered to be a conti-act be- 
tween the government, on the one side, and 
those who accept the act and become a corpo- 
ration and their successors on the other side; 
and the corporate power granted cannot be 
revoked or annulled by an after act of legis- 
lation, unless a power has been reserved for 
that pui-pose, or with the consent of the cor- 
poration. But, applying this rule practically, 
it is neeessaiy to consider how far, and to 
what subjects, this contract extends. It is 
clearly a stipulation on the part of the gov- 
ernment that the corporation shall be and 
continue a eoi-poration for an indefinite time, 
or for a term limited in the act, unless sooner 
forfeited for some cause recognized by exist- 
ing laws as a cause of forfeiture; that their 
constitution, organization and mode of action, 
as prescribed by the charter, shall not be an- 
nulled or changed by the legislature; that 
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members shall not be added or removed; that 
modes of election, expulsion or suspension of 
members shall not be altered; and that what- 
ever belongs to their organic constitution and 
action, as bodies politic, shall continue and be 
determined by the terms of the charter. la 
addition to which the powers specially grau'- 
ted to them are not to be withdrawn or di- 
minished." In Calder v. Kurby, 5 Gray, 597, 
a peionission had been given to an individual 
to sell spirituous liquors for one year for the 
sum of one dollar as a license fee. The court 
held that this was a mere license and there- 
fore revocable by the state. The court, at 
page 598, say: "The whole argument of the 
counsel of the plaintiff is foundedona fallacy. 
A license authorizmg a person to retail spirit- 
uous and intoxicating liquoi-s does not create 
any contract between him and the govern- 
ment. It bears no resemblance to an act of 
incoiporation by. which, in consideration of a 
supposed benefit to the public, certain rights 
and privileges are granted by the legislature 
to individuals, under which they embark their 
skill, enterprise and capital." Cooley, in his 
Constitutional Limitations (page 279), says: 
"Those charters of incorpoi-ation, however, 
which are granted, not as a part of the ma- 
chinery of the government, but for the private 
benefit or pm-pose of the corporators, are 
held- to be contracts between the legislature 
and the corpoi-ators, based for their considera- 
tion on the liabilities and duties wliich 
the corporators assume by accepting them, 
and the grant of a franchise can no more be 
resumed by the legislature, or its benefits di- 
minished or impaired, without the consent of 
the grantees, than any other grant of proper- 
ty or valuable thing, unless the right to do so 
is reserved in the charter itself." Again, at 
page 577, he says: "The limit to the exercise 
of the police power in these cases must be 
this: The regulations must have reference to 
the comfort, safety or welfare of society; they 
must not be in conflict with any of the pro- 
visions of the charter, and they must not, 
imder the pretense of regulations, take from 
the corporation any of the essential rights and 
privileges which the charter confers. In 
short, they must be police regulations in fact, 
and not amendments of the charter in curtail- 
ment of the corporate franchise." If now we 
turn to the averments of the bill, we find that 
the franchise which was granted for twenty- 
five years has been acquiesced in by every de- 
partment of the state government for eleven 
years; that a corporation has hee^n fm-m's/t 
whose stock, in shares of one hundred dol- 
lars, exceeds one hundred thousand dollars; 
that upon the faith of this gi-ant, for this 
period of twenty-five years, the complainants' 
corporation has already paid into the state 
ti-easury $400,000, and has furthermore, ex- 
pended upwards of one million dollars, and 
that the co-complainants claim, by assign- 
ment, an interest in the grant. Here, then, 
are rights of an extraordinary magnitude, 
which are completely vested, and which, ae- 
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cording to the authorities which announce 
the settled law, and have been cited above, 
were beyond the reach of legislative with- 
drawal, and which remain vested in the cor- 
poration, notwithstanding the repealing law. 

It remains further for me to consider the 
rights held by the Louisiana State Lottei-y 
Company, viewed as a coi'poration, and to 
ascertain how far the rights which are as- 
serted in the bill are a coi-porate franchise, 
and as such absolutely irrevocable. The de- 
termination of the nature and extent of the 
stipulations and their operation and effect, 
must be derived from the language of the act 
of incorporation. If the concessions in the 
charter do not convey an interest— a property 
in the privileges or franchises, but amount to 
only a license in fact and confer only a rev- 
ocable authority, then independently of the 
rights which had become vested— the plain- 
tiffs have not established a ground for a suit. 
A license at common law was revocable if a 
certain time was not fixed, or if no interest 
in the property passed. But in this act of 
incoi-poration the corporate faculties and 
privileges, by express words and necessary 
implication, are vested for a term of twenty- 
five years. The quarterly payments are to 
be paid and secured for all that time. ,The 
corporation must collect a capital of not less 
than $100,000 within a limited period, -and 
might enlarge it so as to amount to $1,000,000. 
The powers to make rules and regulations 
are liberal, and the corporation might do 
whatever individuals might for its conven- 
ience and safety. The conditions impose 
burdens without any reference to the emolu- 
ments to be received, and compel the posses- 
sion and use of capital. 

A license for ti-ading purposes is common- 
ly given to any who comply with the condi- 
tions and the term of time as limited, and 
there are no obligations imposed to perform 
acts under it. So the ordinary'- statutes re- 
specting lotteries confer an authority not 
coupled with any estate or interest for the 
purpose of raising certain sums of money by 
the sale of tickets, or of the lottery scheme 
for some favored object of legislative or pub- 
lic patronage. The act of 186S, on the other 
hand, constitutes a corporation to continue 
in being for a prescribed term and then to be 
dissolved and liquidated. There is a grant 
of sole and exclusive privileges of an unusual 
character for the whole tenn and the pre- 
■cise object is expressed to make of the busi- 
ness a source of revenue for the state, and 
the corpoiution is required to pay quarterly, 
in advance, a sum of money to the auditor. 
The corporation must collect capital and may 
issue shares of stock, and is controlled by di- 
rectors to be chosen under the charter. 
These are qualities and attributes which do 
cot belong to a corporate body holding by a 
legislative contract. State v. Phalen, 3 H"ar. 
[Del.] 441; Gregory v. Trustees of Shelby 
College, 2 Mete. (Ky.) 5.89; State v. Sterling, 
S Mo. 697; Calder v. Kurby, 5 Gray, 597; 



Freleigh v. State, 8 Mo. GOG. A grant hav- 
ing these characteristics cannot be repealed 
by the legislature. Bank of Pennsylvania v. 
Com., 19 Pa, St. 144; State Bank of Ohio v. 
Knoop, 16 How. [57 U. S.] 309. The repeal- 
ing act of '1879, then, is not operative to take 
away the privileges and rights of the Lou- 
isiana State Company, The American au- 
thorities are adverse to the legislature hav- 
ing any such right. Not only do the quali- 
ties which are impressed upon the corpora- 
tion by its charter and the faculties given to 
it under that charter make that instrument 
when construed by admitted principles a con- 
tract, but a succeeding legislature has in 
terms expressly declared it to be such. In 
Act No. 17, approved April 3, 1875, at page 44, 
the legislature of Louisiana says: "An ap- 
propriation to the board of administratoi-s of 
the Charity Hospital of $100,000 for the sup- 
port and maintenance of the said institution, 
payable as follows: From the annual reve- 
nues received from the Louisiana State Lot- 
tery Company, which are hereby transferred 
to the Charity Hospital— $40,000— provided 
that the contract made between the state and 
the Louisiana State Lottery Company shall 
not in any manner be affected or impaired by 
the transfer." 

The question of right having been estab- 
lished as well as that of the wrong commit- 
ted by the enactment, the question remains 
to be considered whether the existence and 
enjoyment of these franchises and rights ot 
the plaintiffs can be protected by the use of 
the writ of injunction. It is urged by the at- 
torney-general that the prohibition of tbe 
Revised Statutes (section 720), which is sec- 
tion 5 of the act of 1793 (1 Stat. 334), which 
prohibits courts of the United States from 
staying by injunction proceedings in any 
court of a state, should prevent this court 
from granting an injunction in this cause. 
The ease of Supei-visors v. Duiunt, 9 AVall. 
[7G U. S.] 415, is cited. In that case all that 
was decided was that "it (the question pre- 
sented in that ease) was not a question as to 
which court first obtained possession of the 
case." Because, the effort having been in 
that case to restrain, as a proceeding in a 
state court, a mandamus to levy a tax to sat- 
isfy a judgment obtained in a United States 
court, it was held that the circuit court hav- 
ing already rendered judgment could not be 
restrained from collecting it, that the ques- 
tion, thei'efore, did not turn upon prioritv t C 
jurisdiction. In Live-Stock Ass'n v. Crescent 
City Co. [Case No. 8,408], Mr. Justice Brad- 
ley, after quoting this section, and giving it 
as a reason for refusing an injunction so far 
as related to suits already instituted, granted 
an injunction against "commencing or prose- 
cuting any other suits than such as were then 
pending," and against "suing for any fine or 
penalty imposed," etc. In Fisk v. Union 
Pac. B. Co. [Id. 4,830] Judge Blatchford holds 
that the provision that "a writ of injunction 
shall not be granted to stay proceedings in 
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any court of the state," has application only 
to sucli proceedings in tlie state court as had 
been commenced before the federal jurisdic- 
tion attached. He gives two reasons for this 
conclusion; (1) That this restriction must 
be construed along with the provision of sec- 
tion 14 of the act of 1789 (1 Stat. 83); that 
"the federal courts shall have power to issue 
all writs which may be necessary for the ex- 
ercise of their respective jurisdictions;" and 
(2) that if the federal courts had not power 
to restrain parties from thereafter instituting 
proceedings in a state court, a -defendant 
could in many ways defeat the jurisdiction 
and action of the federal court after it had 
obtained full jurisdiction of the person and 
of the subject matter. I see no answer to 
this reasoning. This prohibition of the stat- 
ute does not stand in the way of complain- 
ants obtaining this writ if their case entitles 
them to it. The question becomes the broad 
one whether according to the established 
principles of equity jurisdiction, they can 
lay claim to the writ. A large capital exists 
for employment and was collected under 
terms of the contract. Without protection 
from tlie strong hand of their antagonists 
this capital cannot be longer employed and 
those rights must be abandoned. , The pur- 
pose of the state is to destroy the corpora- 
tion and to resume its corporate franchises. 
Tlie combination, strength and persistent 
puiijose of a police force controlled by tho 
state and city authorities, unless checked by 
the power of the court, would necessaiily be 
irresistible. If that force be employed in 
derogation of rights secured by the supreme 
law of the land, the charge in the bill that 
the act would be tyrannical and oppressive 
is established. The supreme court of the 
United States has said, in a less aggravated 
case,^"Moral obligations never die. If broken 
by nations or states, though the terms of re- 
proach are not the same with which we are 
accustomed to describe the faithlessness of 
individuals, the violation of right is not the 
less." Dodge v. Woolsey, 18 How. [59 U. S.] 
331. It is certain that this case, if occurring 
between individuals, would authorize the in- 
terposition of a court of equity. Where a 
party, under color of title, proposes to inflict 
irreparable mischief, and the recovery of 
damages is inadequate or uncertain, and the 
protection of the specific right is a surer 
mode of doing justice, an Injunction will is- 
sue. Bonaparte v. Camden R. Co. [Case No. 
1,617]. This tribunal should interfere to de- 
fend the franchise of a corporation from an 
invasion, though disguised in form and to 
be effected through state officers clothed 
with statutory power. Osborn v, U, S. Bank, 
9 Wheat. [22 U. S.l 738. A court of equity 
will protect an exclusive right from those 
who attempt to participate in the profits. 
Livingston V. Ogden, 4 Johns. Ch. 48. The 
legislation of the congress and the jurispru- 
dence of the United States have applied this 
remedy with great freedom to support and 



CCase No. 8,541) LOUISIANA 

sustain rights which have been held under 
statutes. In the adjustment of claims under 
treaties or laws of the United States, injunc- 
tions are allowed to keep the money secure 
till the title is settled. Clark v. Clark, 17 
How. [58 U. S.] 315. 

The statutes in respect to patents and copy- 
rights confer equity jurisdiction in accord- 
ance with which inventors and authors may 
secure the fruits of their inventive powers. 
In some cases injunctions are allowed against 
the United States; and there are cases in 
which the United States has obtained in- 
junctions, to defend its own right, from the 
circuit courts. U. S. v. Duluth [Case No. 
15,001]; U. S. V. i:x)uisviUe & P. Canal Co. 
[Id. 15,633]; New Orleans v. U. S., 10 Pet. 
[35 U. S.3 622. The case of Emperor of Aus- 
tria V. Day, 3 De Gex, F. & J. 217, is an in- 
structive one upon this subject. Kossuth, 
with a view to continue his war with Austria 
for the dominion of Hungary, prepared in 
England an enormous number of notes 
signed by him in the name of Hungary, which 
he proposed to introduce for circulation, as 
money, into that kingdom. There was a mo- 
tion before the lord chancellor and the lord 
justices of Great Britain for an injunction. 
Lord Justice Turner, speaking to the ques- 
tion of jurisdiction, says: "I agree that the 
jurisdiction, of this court, in a case of this 
nature, rests upon injury to property, actual 
or prospective, and that this court has no ju- 
risdiction to prevent the commission of acts 
merely criminal or merely illegal, and which 
do not affect any rights of property; but 1 
think there are here rights of property quite 
sufficient to found jurisdiction in this court. 
I do not agree to the proposition that there is 
no remedy in this court, if there be no rem- 
edy at law; and still less do I agree to the 
proposition that this court is bound to send 
a matter of this description to be tried at 
law. The highest authority upon the juris- 
diction of this court, in enumerating the cases 
to which the jurisdiction of this court ex- 
tends, mentions cases of this class, where the 
principles of . law by which the ordinary 
courts are guided, give no right, but, upon 
the principles of univei-sal justice, the judi- 
cial power is necessary to prevent a wrong 
and the positive law is silent" The princi- 
ple laid down is that whei'e the law in prin- 
ciple acknowledges that there is a wrong 
and there is no adequate or specific remedy, 
an injunction may be obtained. 

The cases cited from the Reports of the 
Supreme Com-t of the United States are preg- 
nant with significant meaning upon this sub- 
ject. The state of Ohio enacted that a 
branch of the Bank of the United States 
was established and had continued its opera- 
tions in that state contrary to a law of that 
state, and that, if it continued to do so, it 
must pay an annual tax of $30,000. An in- 
junction was allowed by the circuit court of 
the United States. In that case, as in this, 
the authoril^^ of the court to hfear the cause 
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or to grant the relief Tvas challenged. On 
appeal, the supreme court answered: "They 
could perceive no ground on which the propo- 
sition can be maintained, that congress is in- 
capable of giving the circuit courts original 
jurisdiction in any case to which the appel- 
late jurisdiction extends." This is the an- 
swer that the supreme court gave to the sug- 
gestion that judicial power, in such cases, 
must first be exercised in the tribunals of the 
state and not in the courts of the United 
States. The same court, in the same case, 
determined the principles of equitable juris- 
diction in sucb cases. The court say: "In- 
junctions are often awai-ded for the protec- 
tion of parties in the enjoyment of a fran- 
chise, but the defendants deny that one was 
ever gi-anted in a case like this; although 
the precise case may never have occurred, if 
the same principle applies the same remedy 
ought to be afforded. The interference of 
the court in this class of cases has most fre- 
quently been to restrain a person from violat- 
ing an exclusive franchise by participating 
in it. But if. instead of a continued partici- 
pation in the privilege, the attempt be to 
disable the party from using it, is not the 
reason for the interfei*ence of the court rath- 
er strengthened than weakened? * * * 
The same conservative principle which in- 
duces the court to interpose its authority for 
the protection of exclusive privileges, to pre- 
vent the commission of waste, even in some 
cases trespass, and in many cases destruc- 
tion, will, we think, apply here." Osborn v. 
U. S. Bank, 9 Wheat. [22 U. S.] 738. The 
same state of Ohio, at a lata: period, passed 
laws to cripple the operations of her own 
banks and introduced into the state consti- 
tution provisions contrary to the conditions 
and contracts embodied in their charters. 
The circuit court of the United States in 
Ohio allowed an injunction upon the officers 
of the state from enforcing the state enact- 
ments; and the supreme court of the United 
States says "that the jurisdiction of chan- 
cery extends to inquire into and enjoin, as 
the case may require to be done, any pi'X)- 
ceedings by individuals in whatever diarac- 
ter they may profess to act, if the subject 
of complaint is an imputed violation of a 
corporate franchise or the denial of a right 
growing out of it, for which there is not an 
adequate remedy at law." Dodge v. TVool- 
sey, IS How. [59 U. S.] 331. One of the ob- 
jections answered was that it is contrary to 
sound policy that the collection of the state 
revenue should be an"ested by the Instrumen- 
tality of a writ of injunction issuing from 
tlie circuit court of the United States. 

The bill of the plaintiffs in this suit shows 
the undisguised purpose of the general as- 
sembly of the state to denude the corporation 
not only of franchise, right and privilege, 
but of corporate existence, and that, too, 
contrary to the precise and definite language 
of the act of incorporation. This was at- 
tempted to be done by the mere fiat of the 



general assembly without any regard to the 
foiTQs or processes of law. The general as- 
sembly did not seem to have called to mind 
that there were constitutional limitations,, 
both state and federal, upon their omniptr. 
fence. Besides this they engrafted upon the 
act, so as to carry out their purpose of de- 
struction and to give effect to the sections 
which breathe extermination, penal enact- 
ments. All of the acts, agencies and instru- 
ments for conducting the business w^hich the 
corporation was formed to conduct under 
the legislative guarantees and sanctions ai-e 
made criminal and stigmatized as misde- 
meanors if maintained or done. The general 
assembly did not appear to have heard the 
voice of the constitution of the state under 
which they were convened, which command- 
ed that no law impairing the obligation of a 
contract should be passed; nor the more com- 
manding tones of the people of the United 
States forming the American Union, that no 
state shall pass such a law, nor deprive any 
person of life, liberty or property, without 
due process of law. The supreme court of 
the United States have said: "There is no 
more important provision of this constitution, 
than the one which prohibits states from 
passing laws impairing the obligations of con- 
tracts. And it is one of the highest duties 
of the federal tribunals to take care that the 
prohibition shall be neither evaded nor frit- 
tered away. Complete effect must be given 
to it in all its spirit." MuiTay v. Charleston, 96 
U. S. 432. The Act No. 44, which repeals 
the act passed in 186S for the establishment 
and organization for a term of twenty-five 
years of a corporation, for which a pi'ice was 
stipulated and has been paid, and which ar- 
bitrarily abolishes the charter and prohibits 
the business it was established to conduct, 
in the light of the decisions of the supreme 
court of the United States and of this state, 
must be pronounced to be inoperative and 
witliout authority; that the corporation is not 
abolished, nor its rights, privileges and fran- 
chises resumed by the state. The relief 
prayed for in the bill is due the plaintiffs. 

The question remains, have the plaintiffs 
a title to ask a restraining order upon the 
defendants? The defendants to a bill like 
the present one cannot have any estate or in- 
terest in the subject-matter, to wit, the rights 
and franchises of the coi-poration in posses- 
sion or expectancy which a decree can affect. 
The pui"pose of the legislative act complained 
of is purely destructive. The agencies se- 
lected to execute it are those of mere force. 
They are commanded to crush out the rights 
and privileges without any honoring of tlie 
bounds of property, though the constitutions 
of both the Union and the state may sur- 
round it. The state is not amenable to any 
suit, and is shielded by the immunity from 
any process or legal responsibility. But as 
an unconstitutional law has no inherent force 
either to authorize or protect, and, therefore, 
no claim to be obej'ed and no authority to 
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divest riglits, the agents of its administi-ation, 
of whatever name or character, may be 
called to answer and are individually responsi- 
ble. The cases of this sort are numerous. Da- 
vis V. Gray, IG Wall. [83 V. S.] 203; Board of 
Liquidation v. McComh, 92 TJ. S. 531. The affi- 
davits filed show that the police officei-s are 
the sheeted ministers for this purpose. Not- 
withstanding the fact that a hearing of this 
motion was ordered, these agents were after- 
wards active, and had made arrests prior to 
the restraining order and the hearing. The 
officers of the state plainly contemplated the 
use of this force. The bill charges it, and 
these affidavits supply the coia-ohorating 
proofs. The argument on behalf of the state 
claimed for this force an authority and an 
exemption beyond what they are entitled to. 
This immunity or exemption from all respon- 
sibility to the court for acts done in divest- 
ing rights of propeity, and in disregard of 
the obligations of contracts under a violent 
law of the state, is apparently a fort which 
the defendants hope successfully to maintain. 
Writers on equity jurisdiction properly say 
that the court of chancei*y does not deal with 
matters of crime, misdemeanors, offenses 
against prohibitoiy laws, nor questions of 
mere jnoi-ality. But there is this reserva- 
tion, that it is only when those matters are 
not connected with rights of property with 
respect to which the court has jurisdiction. 
Circumstances may confer a jurisdiction. 
Attoraey General v. Cleaver, 18 Yes. 211; 
jMacaulay v. Shackell, 1 Bligh (N. S.) 96. In 
Springhead Spinning Co. v. Riley (I*. E.) 6 
Eq. 558, the vice chancellor says: "The ju- 
risdiction of this court is to protect proper- 
t3', and it will interfere by injunction to stay 
any proceedings, whether connected with 
crime or not, which go to the immediate or 
tend to the ultimate destruction of property, 
or to make it less valuable for use or occu- 
pation." In the case of OsTiorn v. U. S. 
Bant, supra, the prayer of the bill was to 
restrain Osborn, an officer of the state of 
Ohio, from executing a law of that state, 
made for the great oppression and wrong of 
the complainants, and to the destruction of 
rights and privileges conferred on them by 
their charter, and by the constitution of the 
United States. The supreme court said: 
"The ti'ue inquiry is, whether an injunction 
can be issued to restrain a person who is a 
state officer from performing any official act 
enjoined by statute, and whether a court of 
equity can decree restitution if the act be 
performed." Assuming that the act of the 
legislature of Ohio was unconstitutional, the 
question was whether the plaintiffs were en- 
titled to relief in a court of equity against 
the defendant and to the protection of an in- 
junction. The court answered that the leg- 
islature of Ohio had passed a law for the 
avowed pm-pose of expelling the bank from 
the state, and had made it the duty of the 
defendant (the auditor) to execute it as a 
ministerial officer. The law, if executed, 
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would unquestionably effect it5 object, audi 
would deprive the bank of its chartered priv- 
ileges, so far as they were exercised in the- 
state. The application to the court was to- 
interpose its writ of injunction to protect the 
bank, "not from the casual ti-espass of an 
individual who might perform the act thi-eat- 
ened, but from the total destruction of it& 
franchise, of its chartered privileges, so far 
as respects the state of Ohio." The grava- 
men of the bill was the invasion of tlie char- 
tered rights of the bank, derived from the- 
laws of the United States, under color of a 
warrant from the state of Ohio, directed to its- 
officer for the precise purpose of destroying 
those rights. Would the remedy have been 
changed if the legislature of Ohio had made- 
it a crime or misdemeanor to establish or 
maintain the bank, or for one of its officers 
to perform any function in its behalf what- 
soever? The chai-tered rights and privileges 
held nnder the constitution and laws of the- 
United States were, in either case, the ob- 
jects to be destroyed. In either case the con- 
stitution and laws that established them 
were to be subverted and frustrated. In 
both cases there was the right to protection 
from the same court, because there was no- 
other court fully adequate to afford a rem- 
edy. 

The case last cited is in all respects analo- 
gous to the case before this court. There is- 
no dissimulation nor concealment in respect 
to the purpose of Act No. 44. The act is- 
framed for the single purpose to revoke the- 
rights and privileges granted to the plain- 
tiffs, and to resume the control over them, 
although the charter was designed to confer 
upon the corporation these rights. If that 
charter contains a contract, as to which there- 
can be no rational doubt, the nullity of that 
repealing act is made manifest. Whenever 
any constitution or law of a state comes in 
conflict with the supreme law of the laud, 
tliat constitution or law must yield. The- 
case may be briefly stated thus; The consti- 
tution lias prohibited any state from passing- 
any law impairing the obligation of con- 
tracts, and has delegated to the federal judi- 
ciary Che authority to enforce this prohibi- 
tion; this authority has, by the congress, so- 
far as relates to cases of property, been as- 
signed to the circuit courts. Is the prohibi- 
tion to be evaded and the jurisdiction de- 
clined because the forbidden law of the- 
state, while subverting rights of property, 
seeks to give overwhelming effect to such 
subversion by placing the execution of the- 
law in the hands of the criminal officers? If 
this be true, so far as relates to preventive- 
justice, it must be equally true of remedial 
justice in the federal tribunals. It would 
follow that the prohibitory provision of the- 
constitution could, so far as relates to any 
real remedy for injury to property, be evad- 
ed, and the constitutional check rendered un- 
availing at will by any state. Can this be- 
so? Is not the principle as stated in Os- 
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born V. U. S. Bank, supi-a, by the supreme 
court, conclusive of this case as of that? The 
court there said: "The counsel for the ap- 
pellants are too intelligent, and have too 
much self-respect to pretend that a void act 
■can afford any protection to officers who 
execute it," and cannot, not only the princi- 
ple which the court in that case enunciate, 
but the veiy language which they employ, 
be adopted as equally decisive of this case 
as of that, when they say: "The circuit 
court of the United States has jurisdiction 
of a bill brought by the United States for 
the purpose of protecting the bank in the 
exercise of its franchises, which are threat- 
ened to be invaded under the unconstitutional 
laws of a state; and as the state itself can- 
not, according to the eleventh amendment 
to the constitution, be made a party defend- 
ant to a suit, it may be maintained against 
the officers and agents of the state who are 
intrusted with the execution of such laws." 

The officers of every state of the United 
States, whether executive or judicial, owe 
to the constitution of the United States a 
fealty, an homage, an obedience, surpassing 
that which they owe to their constituents of 
the state. The people of the United States, 
composed of all the peoples of the separate 
states, have adopted the constitution, and 
have ordained that the terms of that instru- 
ment and the laws and treaties made pur- 
suant to it, shall have obedience, anything 
in the constitution or laws of any state to 
the contrary notwithstanding. Gibbons v. 
Ogden, 9 Wheat. [22 U. S.] 1; Dodge v. 
Woolsey, IS How. [59 U. S.] 331. The su- 
premacy of this constitution, from the very 
frame of the government, in cases like this 
before the court, must be maintained by the 
■courts of the United States. The judicial 
power was organized so that controversies 
arising under the constitution and laws, 
which assumed a judicial form, should, in 
«ome cases, originally, and in all cases, final- 
ly be determined in the courts of the United 
States, in order that in eveiy state the con- 
stitution and laws should be understood and 
obeyed in the same manner. M'Gulloch v. 
Maryland, 4 Wheat [17 U. S.] 316; Ableman 
V. Booth, 21 How. [G2 U. S.] 506. The court 
acquired jurisdiction of this cause on the first 
day of April, 1879, by the filing of the bill 
and by a motion made upon notices served 
on the same day on defendants for the al- 
lowance of a restraining order preliminary 
to an application for an injunction. The 
•court made an order upon that day. The de- 
fendants, or some of them, afterwards, on 
the 5th day of April, obtained warrants of 
arrest in the name of the state, the precise 
purpose of which is to destroy the rights 
and privileges which were granted in the 
act number twenty-five of 1868, described in 
the bill, and to anticipate and defeat the ef- 
fect of any restraining order or writ of in- 
junction. 

The power of a court of chancery to re- 



strain persons subject to the jurisdiction of 
the court, and parties to a cause pending be- 
fore it from taking proceedings in otlier 
courts, whether domestic or foreign, to de- 
feat the ends of such proceedings, is indis- 
putable. The power rests upon the fact that 
every court has an authority to defend its 
jurisdiction and to restrain persons subject 
to this authority from acts calculated to de- 
feat it. An assignee of an insolvent estate 
may obtain an injimetion upon a creditor 
who shall send to another state and attach 
property of the insolvent so as to obtain a 
priority. So a court may restrain a corpora- 
tion from making a surrender of its charter 
while it is a defendant, the object being to 
defeat the suit. Fisk v. Union Pac. E-. Co. 
[Case No. 4,830]; Dehon v. Foster, 4 Allen, 
550. Nor is there anything in the fact that 
a defendant is an officer and supposes he is 
performing an official duty which would 
constitute a reason for withholding the ex- 
ercise of this jurisdiction. The jurisdiction 
is conseiTatory, and is employed where a 
wrong is attempted under color of law, and 
with an appearance of right, to inflict per- 
manent and incurable mischief. The reme- 
dies at law are, in general, adequate to de- 
fend- persons from violence and lawlessness. 
The unoflCending citizen is entitled to be pro- 
tected by the state through its punitive laws. 
But when the state itself erre and its legis- 
lature visits, by a law, constantly recurring 
penalties upon all the officers and agents of 
a corporation, it gives rise to a question of 
the rightfulness of the law, viewed in its 
operation upon franchises— upon property. 
For, since a corporation is an artificial being, 
and can only act through its representatives, 
any law which forbids, under peual sanc- 
tions, every conceivable corporate act of offi- 
cers and agents, must assail the value and 
existence of its privileges, and if that law be 
unauthorized, its operation may be restrain- 
ed and the property, which is by the con- 
stitution exempted from its power, may be 
protected by the proper process of the courts. 
AYood V. City of Brooklyn, 14 Barb. 425; 
Prewin v. Lewis, 4 Mylne & C. 249, 

The states may define crime, affix penalties, 
ai-raign and punish those who commit the 
prohibited acts. Where there is no right of 
property involved, the circuit courts have no 
jurisdiction to deal at all with any criminal 
process of a state, however void may be the 
law from which it emanates. Such ease 
can be submitted to the constitutional tests 
only by being brought from the state court 
of last resort before the supreme court of the 
United States. But in a case which, as does 
this, involves the right of property, in which 
an invasion of those rights is sought to be 
efiEeeted through processes based upon a law 
of a state, void, because unconstitutional, it 
makes no difference whether the void law is 
found in a criminal or civil code, or whether 
the process which is sought to be made the 
instrument of injury bears the seal of a 
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police magistrate or the signature of a state 
auditor. Botli are void because resting up- 
on a prohibited and void law of a state. 
Tliose who issue and use them may be sued 
at law for damages, and in proper cases of 
equitable jurisdiction those who threaten to 
use them may be restrained by injunction. 
In the case of Cohens v. Virginia, supra, the 
supreme court held that the restraining pow- 
er of the constitution, could be exerted 
through that court in civil and criminal 
.causes, and upon states in their efforts to 
pass civil or criminal laws which were pro- 
hibited. In matters as to which jurisdiction 
is confided to the circuit courts, namely, in 
civil causes, the jm'isdiction is equally com- 
prehensive so far as relates to the character 
of the state laws, and is necessarily estab- 
lished by the same reasoning. It is true the 
review by a writ of error to the state court 
of last resort would defeat the unconstitu- 
tional law so far as an authoritative declara- 
tion of guilt or innocence was concerned; 
but would afford neither redress nor protec- 
tion so far as the plamtiffs' rights of prop- 
erty are concerned. The jurisdiction of the 
circuit courts in the cases included in the 
statute commences where the invaded rights 
of property commences, and only ends where 
they end. The ease is a peculiar one. The 
circuit coui-ts of the United States have orig- 
inal cognizance of all cases in law or in 
equity arising under the constitution of the 
United States. This jurisdiction was grant- 
ed that rights— civil rights— arising under the 
constitution should be protected, not only ul- 
timately, but also in the first instance, by the 
courts of the United States. No suit or 
suits, which can be brought at law, will se- 
cure protection to the plaintiffs. The mis- 
chief will be permanent and irreparable un- 
less there be a relief in equity. The party 
that originates the wrong is exempt from the 
jurisdiction of the court. Unless jurisdiction 
in equity be obtained, then the supreme law 
is defeated and its provisions frustrated. 
The constitution has already enjoined the 
state from committing the wrong by impair- 
ing the obligation of its contract But this 
injunction is defied, and we are told that 
because the infliction of the injury is done 
in the name and by the direction of the state 
there can be no inhibition nor restraining 
order. To hold this would be to suboi'dinate 
the constitution of the United States to the 
authority of a legislative act, and to dis- 
regard the great mandate of that constitu- 
tion which commands that "the judges in 
every state shall be bound thereby, anything 
in the laws of any state to the contrary not- 



withstanding 



The motion for injunction 



pendente lite, as prayed for, must prevail. 
Ordered accordingly. 
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The LOUISVILLE v. STROUT et al. 

[19 Hunt Mer. Mag. 186-] 

Circuit Court E. D. Louisiana. May 27, 1839.1 

Collision— Drifting Vessbi.— Improfek Anceor- 

AGE. 

[The evidence showed that the passes at the 
mouth of the Slississippi river are well known to 
be intricate and difficult of navigation and liable 
to varying currents. Sliould the wind die away, 
a vessel caught in one of them is sure to drift 
and become unmanageable. This happened to the 
L., a sail vessel, which entered the pass with a 
good wind, which died away while she was there- 
in, leaving her helpless. While in this condi- 
tion she drifted against the H., a vessel anchored 
in the main thoroughfare. Held, that the L. was 
not guilty of any fault; that the fault was wholly 
with the H. in anchoring in an improper place.] 

[Appeal from the district court of the 
United States for the Eastern district of 
Louisiana. 

[This was a libel by Jonathan Strout and 
others against James Foster and others, 
claimants and owners of the ship Louisville, 
to recover damages for injury resulting from 
a collision. From a decree of the district 
coui*t in favor of plaintiffs (case unreported), 
defendants appeal.] 

McKINLEY, Circuit Justice. This case 
comes before this court upon an appeal from 
the decree of the district court for the East- 
ern district of Louisiana, The appellees, 
owners of the ship Hai-riet, filed their libel 
in the court below for collision, and upon 
the trial the court rendered a decree in fa- 
vor of the libellants for $2,701.07. By the 
evidence, it appears that the Harriet had 
passed over the bar through one of the 
passes or outlets at the mouth of the Mis- 
sissippi river, outward bound, on the 26th 
of May, 1836, and came to anchor near the 
bar, the Louisville lying below, a distance 
of several miles, weighed anchor, with a 
fresh and favorable wind for coming in 
through the same pass. As she approached 
the bar the wind died away, and the current 
being stronger than usual, owing to a strong 
wind from the south the night before, she 
drifted and ran afoul of the Harriet These 
passes, it appears, are intricate and difficult 
to navigate, and subject to counter and un- 
der currents. If the wind die away when a 
ship is coming in, she is certain to di'ift and 
become unmanageable. Knowing these 
facts, a prudent master would never anchor 
his vessel in the thoroughfare of one of these 
passes. The evidence shows, however, that 
the master of the Harriet did anchor his 
vessel immediately in the thoroughfare, and 
that, too, after having been run afoul of by 
another vessel, about a year before, at or 
near the same place. There are four possi- 
bilities under which a collision may occur: 
First, it may happen without blame, being 

, 1 [Affirmed m 1 How. (42 U. S.) 89.] 
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attributable to either party, as wben tbe 
loss is occasioned by a storm, or any other 
vis major. In that case the misfortune 
must be borne by the party on -whom it hap- 
pens to light; the other not being respon- 
sible to him in any degree. Secondly, when 
there has been a want of due diligence or 
skill on both sides. In such case the rule of 
law is that the loss must be apportioned be- 
tween them, as having been occasioned by 
the fault of both. Thirdly, it may happen 
by the misconduct of the suffering pai'ty 
only; and then the rale is that the sufferer 
must bear his own burden. Lastly, it may 
have been the fault of the ship which ran 
the other down, and In this case the injured 
part5' would be entitled to entire compensa- 
tion from the other. The Woodrop-Sims, 2 
Dod. S3. The third rule here laid down, it 
appears to me, applies with great force to 
the case under consideration. The miscon- 
duct on the part of the master of the Har- 
riet in anchoring his ship immediately in the 
thoroughfare is fully made out by the 
proof; while, on the contrary, there is no 
fact proved going to show mismanagement, 
want of skill, or negligence on the part of 
the master of the Louisville. It is true that 
the opinions of some nautical men, found in 
the evidence, show that it was possible for 
the Louisville to have avoided a collision 
had eveiTthing been done that it was pos- 
sible to do. But the law imposes no such 
diligence on the party in this case. So far 
as the Harriet was concerned, the Louis- 
ville was entitled to the full use of the thor- 
oughfare of the pass. The master of the 
Harriet having obstructed it, with a full 
knowledge of the danger of doing so, has 
been guilty of such misconduct as to deprive 
the appellee of the right of action against 
the appellant. 3 Kent, Comm. 230. It was 
insisted by the counsel for the appellees, 
that the Han-iet being at anchor, and the 
other ship under sail, that the latter was 
therefore liable. It is true, if a ship at 
anchor, with no sails set, in a proper place 
for anchoring, and another ship under sail, 
occasions damage to her, the latter is liable. 
But the place where the HaiTiet anchored 
was an improper place, and therefore the ap- 
pellees must abide the consequences of the 
misconduct of the master. Wherefore it is 
decreed and ordered that the decree of the 
district court be reversed, and held for 
naught, and that the appellants recover of 
the appellees their costs in this behalf ex- 
pended; and it is further decreed and or- 
dered that this case be remanded to the dis- 
trict court, with instnictions to dismiss the 
libel of the libellants. 

[This ease was appealed by the libellants to the 
supreme court, and was there affirmed upon a di- 
vided court. No opinion. Strout v. Foster, 1 
How. (42 U. S.) 89.] 
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In re LOUNT. 

[11 N. B. R. 315; 1 7 Chi. Leg. News. loo. J 

District Court, N. D. Illinois. Jan., 1875. 

Bankkuptcy — Failure of Creditok to Appcar 
upos Citation — Effect of Citatiox — De- 

F.AULT AGAINST CkEDITOK. 

1. Where a creditor fails to appear and submit 
to ail examination of the claim he has proved 
against the bankrupt's estate under an order of 
examination, given in accordauee with general 
order 34, in bankruptcy, the register should con- 
sider the objections to the claim as admitted. 

2. The citation throws upon the creditor the 
burden of supporting his claim by further proof 
than that already filed. 

3. It does not necessarily follow that any injus- 
tice would be done by taking the default of the 
creditor, because either party may "for satis- 
factory cause" review the action of the register 
before the court. 

[In the matter of Iiu A. and Charles W. 
Lount, bankrupts.] 

BLODGETT, District Judge. It appears 
from a certificate of the register, before whom 
this case is pending, that on the 17th day of 
December last the registei-, at the request of 
the assignee, made an order for a re-examina- 
tion of the claim theretofore proved up against 
said estate by Franklin Lount, and fixed the 
4th day of Januax-y, 1875, at one o'clock p. m., 
as the time for a hearing and re-examination 
of said claim, of which order and time and 
place of healing due notice was given said 
creditor; and that on the day fixed for said 
hearing the assignee appeared, but said cred- 
itor did not appear, and no testimony or proof 
was offered by said assignee. The register 
submits these facts to the court, and asks 
instruction as to the proper order to be en- 
tered by him in the premises. The last par- 
agraph of the 34th iiile in bankruptcy pro- 
vides: "When the assignee or any creditor 
shall desire the re-examination of .any claim 
filed against the bankrupt's estate, he may 
apply by petition to the register, to whom 
the case is referred, for an order for such 
re-examination; and thereupon the register 
shall make an order fixing a time for hear- 
ing the petition, of which due notice shall be 
given, by mail, addressed to the creditors. 
At the time appointed the register shall take 
the examination of the creditor, and of any 
witnesses that may be called by either ])artyr 
and if it shall appear from such examiuazion 
that the claim ought to be expunged or di- 
minished, the register, if no objection be 
made, may order accordingly. If objection 

1 [Reprinted from 11 N. B. R, 315, by permis- 
sion.] 
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■be made, the register shall requii-e the parties 
then, or •within a time to he fixed for that 
purpose, to form an issue to be certified into 
■court for determination. If the petitioner is 
in default in making up said issue, the peti- 
tion shaU be dismissed; if the creditor -whose 
claim is re-examined is in default in mailing 
said issue, the claim may be diminished or 
expunged by the register. All orders thus 
made by the register may be reviewed by the 
court on special petition, and upon showing 
satisfactory cause for such review." 

1 think it clear that if the creditor fails to 
appear and submit to examination, as re- 
quired by the notice given under this rule, the 
register may expunge or diminish the claim 
by default. The citation tlirows upou the 
creditor the bm-den of supportmg his claim 
by further proof than that already filed, and 
is intended to give the objecting party the 
privilege of examining the creditor in regard 
to all facts necessary to a full understanding 
of the claim. The palpable intent of the rule 
is to secure the pei'sonal attendance of the 
creditor for examination before the register, 
or such action on the part of the creditor as 
■will secure his examination elsewhere if he 
is unable to attend before the register. If a 
creditor is unable to attend in pm'suance of 
the notice, he should take steps to procure a 
postponement until he can attend, or the 
taking of the examination elsewhere, before 
another register or commissioner, if need be. 
But if the creditor make default, I do not see 
Avhat can be done by the register, save to ex* 
punge or diminish the claim according to the 
allegations or objections of the assignee. The 
register is to act unless objection is made by 
one of the pai-ties, and if it appears to hhn the 
claim ought to be expunged, he shall order 
accordingly. And, in most cases, I think the 
failure of the creditor to respond to the no- 
tice should be construed as an admission that 
this claim should be expunged or diminished 
as alleged by the assignee. "If the creditor 
whose claim is examined is in default in mak- 
ing up the issue, the claim may be diminished 
or expunged by the register." 

A creditor, it will be seen, may be defaulted 
and his claim expunged even after Iiis ex- 
amination has taken place, for default in mak- 
ing up the issue; and it seems full as rea- 
sonable to default him for failure to appear 
in the first instance. And it does not follow 
that any injustice would necessarily be done 
hy such action, because either party may, 
"'for satisfactory cause," review the action of 
the register before the court. My opinion 
and advice to the register therefore, in the 
case submitted, is, that he should exijunge or 
■diminish the claim according to the allega- 
tions of the assignee against it. In other 
words, he should consider the ob^'ections 
against the claim as admitted. 
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Case No. 8,544. 

LOUTE V. ALLEGHENY COUNTY. 

[10 Pittsb. Leg. J. 2il; 2 Pittsh. Rep. 411.] 

Circuit Court, W. D. Pennsylvania. Dec, 1862. 

Mani>amus — Effect of Jbdgsiest upos Fund 

IS COUXTY TltEASUREU'S H'ANDS.— ATTEMPTS TO 

EvAKE Judgment — Contempt — "Wakkants ix 
Paxmbst of Taxes. 

1. Upon service of a mandamus execution upon 
county commissioners, as prescribed by the act of 
assembly of Pennsylvania of 16th April, 1834, it 
is their duty: (1) If there be any money in the 
treasurer's hands unappropriated by previous or- 
ders, to cause it to be paid to the party. (2) If 
there be not money enough in the ti-easury to sat- 
isfy the whole judgment, to pay it out of the first 
money received. (3) If the taxes of the current 
year are insufficient to pay the judgments and oth- 
er expenses of the county, to assess and collect 
on the next year a sufficient sum for this pur- 
pose. 

2. The judgment of the court is an appropria- 
tion of all the money in the treasury, not already 
drawn or appropriated by previous county orders 
in payment of previous demands audited and al- 
lowed by the cortroller; and also of the first 
money thereafter received for the use of the coun- 
ty. 

3. The commissiouers will be held guilty of con- 
tempt should thev seek to evade the process of the 
court by dividing the funds to be collected by 
taxes and appropriating them before their col- 
lection. 

4. After service of the mandamus execution, 
the treasurer has no authority to receive comity 
orders of a subsequent date in payment of taxes. 

5. The provision of the act of 1st January, 
1862, requiring the treasurer of Allegheny county 
to receive warrants in payment of taxes, was not 
intended to repeal any of the provisions- of the 
act of April, 1834, nor can it relieve the treasurer 
from the proper application of the county funds 
in the order of their appropriation as previously 
made. 

C. It can have no retroactive efEect; nor can tlie 
legislature he presumed to intend to aid public 
officers in an astute scheme to evade the perform- 
ance of their official duties. 

Rule for attachments for contempt against 
the county officers. 

Hamilton & Acheson, for plaintiff. 
R. B. Carnahan, S. H. Geyer, and J. P. 
Peuuey, for county ofl3.cei-s. 

GRIER, Circuit Justice. The plaintiff and 
numerous other suitoi-s in this court obtained 
their several judgments against the county of 
Allegheny to November term, 1861, on inter- 
est coupons of the bonds of the county issued 
for railroad pui*poses. Mandamus execu- 
tions, as authorized by the statute of Penn- 
sylvania, were served on the several officei"S 
who represent the county in its corpbx-ate 
capacity, to wit, the commissioners, the con- 
troller and the treasurer, on the 19th of No- 
vember, 1861. The act authorizing the pro- 
cess provides that "it shall be lawful for the 
court in which such judgment may be ob- 
tained to issue thereon a writ commanding 
the commissioners of the county to cause the 
amount thereof, with the interest and costs, 
to be paid to the party entiled to such judg- 
ment, out of any moneys unappropriated of 
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sucli county, or, if there be no such moneys, 
out of the first moneys that shall be received 
for the use of such county, and to enforce 
obedience to such -writ by attachment." 

The duty of the commissioners, on whom 
process under this act is served, is plainly 
set forth; (1) If there be any money in the 
treasurer's hands unappropriated by previous 
orders, the exigencies of this writ require 
that the cc-i*imissioners cause it to be paid to 
the party. (2) If there be not money enough 
in the treasury to satisfy the whole judg- 
ment, it is their duty to pay it out of the 
first money received. (3) If the taxes of the 
current year are insufficient to pay the judg- 
ments and other expenses of the county, it 
is their duty to assess and collect on the 
next year a sufficient sum for this pui-pose. 
(4) The judgment of the coui*t is an appro- 
priation of all the money in the treasui-y not 
not already drawn or appropriated by previ- 
ous county orders in payment of previous de- 
mands audited and allowed by the controller; 
and also of the first money thereafter receiv- 
ed for the use of the county. 

Have the commisssionei"s complied with 
the exigency of these writs? If they have 
not, they are guilty of a contempt of the 
process of the court: (1) It is admitted that 
they have not paid the judgments, or any 
part of them, according to the command of 
the writs. (2) They have issued orders for 
large sums since the service of these writs, 
and appropriated the money collected by tax- 
ation to other purposes, posterior in order to 
the appropriation made by law and the judg- 
ment of the court. (3) It is clearly shown by 
the answers of these officers that instead of 
seeking to make the appropriation required 
by the exigency of this process, they have 
been astute in contriving "how not to do it." 

Instead of pursuing the straight line of 
duty required by the law, of including these 
judgments in the estimates for the next year, 
and assessing a general tax sufficient to dis- 
charge these and all expected demands for 
county purposes, they have pursued the fol- 
lowing plan: they divide the liabilities past 
and prospective for the coming year, into 
two classes, and attempt to make a prospec- 
tive appropriation of the moneys to be col- 
lected from taxes, which will exclude the 
precedent appropriation made by law. To 
effect this plan, they make an estimate of 
the expenses of the coming year, including 
interest on the funded debt intended to be 
paid, and lay a tax of five mills for this pur- 
pose, which is collected and paid in the usual 
way. Besides this, they assess another tax* 
of twenty-seven mills, which is appropriated 
to pay the debt on the railroad bonds, one 
tax intended to be -collected, and another not 
intended to be collected. Such intention is 
justly inferred, because it is the necessary 
consequence of this new scheme of dividing 
the funds to be collected by taxes, and appro- 
priating them before their collection. The 
law has appropriated the first money that 



shall come into the ti*easuiy to the payment 
of these judgments. The commissioners by 
this scheme have nullified the law, and set it 
at defiance. They have paid out large sums 
on orders dated since the service of the writs 
in these cases. The act of assembly of Jlay 
1, 1861 [Laws Pa. 1861, p. 450], relating to 
Allegheny county, provides for the appoint- 
ment of a controller, and defines his duties. 
Among otliei-s: "He shall, on or before the 
first day of Febraary, annually, communi- 
cate to the commissioners, in writing, a de- 
tailed estimate of the receipts and expendi- 
tures for the legitimate purxjoses of the 
county for the current year, including inter- 
est due. and to fall due, on all lawful debts 
of the county bearing interest, and the com- 
missioners shall, before the loth day of Feb- 
ruary thereafter, fix such rate of taxation iip- 
on the valuation of the taxable property of 
the county as will raise a sum sufficient to 
meet said expenditures." 

Here we have the duties of the respective 
officers clearly stated. The controller was 
bound to include these judgments among the 
necessary expenditures. The commissioners 
were bound to assess a tax sufficient to pay 
them all. They have no authority to levy 
and assess two separate and distinct taxes, 
or "appropriate" any specific portion to be 
paid out in preference to another. The taxes 
have no earmark; the five mills and the 
twenty-seven mills cannot be thus separated 
and distinguished, the taxes must be assessed 
from the one general fund when collected in 
the hands of the treasurer in the order that 
the drafts are presented to him. After the 
service of this process the treasurer had no 
authority to receive county orders of a sub- 
sequent date in payment of taxes, and thus 
divert the funds of the county from the ap- 
propriation of them made by law. His coun- 
tenancing and assisting in a scheme to evade 
the exigency of these writs, by formation of 
an association to misappropriate the funds of 
the county, and hinder them from coming in- 
to the treasury, is a disregard of his plain 
duty and contempt of the process of the 
court. Whether the provision of the act No. 
1 of Januai-j- 16, 1862 [Laws Pa. 1802, p. 1], 
requiring the treasurer to receive warrants 
in payment of taxes, was intended to assist 
this scheme, concocted and eanied into prac- 
tice by these officers it is unnecessary to in- 
quire. It is a convenient practice, every- 
where followed without any legislative ati- 
thority, but neither the custom nor the law 
can justify this abuse of it, in order to evade 
compliance witli a legal duty- It is enough 
to say that this provision was not intended to 
repeal any of the provisions of the act of 
1834, nor can it relieve the treasurer from 
the proper application of the county funds, 
in the order of their appropriation as previ- 
ously made. The provision of the act was 
wholly superfluous, where it could be obeyed 
without injury or wrong to third persons, 
and the court will not construe it as author- 
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izing officers to evade the performance of 
their duties and disregard the process of the 
court. There are many instances in which 
legislation is obtained, apparently just, which 
the originators expect to use in a way never 
contemplated by the legislature. It can 
have no retroactive effect upon the rights of 
parties now befoi-e the eouit. Nor could the 
legislature be presumed to intend by it to 
aid public officers in an astute scheme to 
evade the performance of their official duties. 

The commissionei's have sent in a state- 
ment accounting for the fact that while the 
five-mill tax, appropriated by them to pay 
other debts and liabilities of the county, was 
collected without difficulty, only $900 out of 
an assessment of over $700,000 could be rais- 
ed to apply to the payment of the railroad 
coupons. They admit that the proper esti- 
mates were sent to them by the controller, 
but offer no reason at all for dividing the as- 
sessment into two distinct portions, — one of 
five, the other of twenty-seven mills, — or why 
this scheme of separate duplicates was now 
for the first time devised, or, if there were to 
be separate and several funds in the treas- 
ury, and a special tax assessed and appropri- 
ated to pay each distinct object of appropri- 
ation, why they were not twenty instead of 
two. 

The reasons given for not collecting the 
twenty-seven mill tax were that it would 
cos.t over $100 to make out the duplicate, and 
they had to adveitise for contracts to do it. 
That the contractoi"S made great delay,— fur- 
nished their work in instalments, full of 
mistakes, which took much time to connect, 
etc. They deny having entered into any 
scheme to evade compliance with the exigen- 
cy of the writ, yet confess to a course of pro- 
ceeding whose only object could be and was 
to render the process of this court of no ef- 
fect In this course of proceeding the treas- 
urer was clearly in collusion. But I do not 
see any particular act of the controller, 
which his duty required, that he has failed 
to perform. He denies any collusion with 
the association got up to assist the public 
officers in the plan contrived not to do what 
the law imposed on them as a duty. For the 
present I am willing to accept these excuses, 
lame as they are, for the past negligence (to 
use a mild term) of these officers, and to test 
their sincerity. When this case was argued 
nine months had passed, and but $900 had 
been raised, which the commissioners con- 
tended was applicable to these judgments. 
I said to them then, I will suspend acting on 
tliese motions till Januaiy next. If it be 
ti-ue that you are acting in good faith, you 
shall have time to collect the tax assessed, 
as you say, for this purpose. If you have 
not divided these assessments for the pur- 
pose charged, you can demonstrate your as- 
sertions by your acts. A more painful duty 
has seldom been demanded of the court than 
that which we are now called on to perform. 
But we cannot evade it, or find a contrivance 



to not do it, except for a cei-tain time. We 
shall, therefore, postpone the public decision 
of this matter till next May term. If, in the 
meantime, the commissioners and treasurer 
shall have collected the moneys to satisfy 
these judgments, the rules will be dischar- 
ged. This will give ample time to the de- 
fendants, and if by that time the money be 
not paid, or some arrangement be made with 
the creditors, the court will be compelled to 
consider it as the settled purpose of these 
officers to treat the process of the court with 
contempt, and must act accordingly. 

The following is the statement of the county 
commissioners, referred to by Justice GRIER 
in the foregoing opinion: 

Statement. Addressed to the jtidges of the cir- 
cuit court of the United States, and verified 
under oatii before H. Sproul, U. S. commissioner: 
"On the first day of February, 1862, the con- 
troller, in pursuance of the second section of the 
act passed the first day of May, 1861 (P. L. p. 
451), communicated to the commissioners in writ- 
ing 'a detailed estimate of the receipts and expend- 
itures for the legitimate purposes of the county 
for the current year, including interest due and to 
fall due on all lawful debts of the county bearing 
interest.' (Copy of estimate submitted.) By this 
estimate it appeared that the sum $118,977.45 
was required for ordinary county purposes, in- 
cluding the interest on the funded debt of the 
county and exclusive of $51,000 funded debt due 
and maturing in 1862; that the sum of $745,89(> 
would be required to pay the interest due on bonds 
issued by the county to certain railroad com- 
panies due and maturing in the year 1862, and 
to the 1st of January, 1863, including a large 
number of judgments obtained in the United 
States circuit court on coupons and costs of suit- 
That previously to the 15th day of February, 
1862, the commissioners caused to be levied on 
the assessed valuation of property made taxable 
a tax of five mills for ordinary county purposes 
and interest on the funded debt, producing net 
$123,000. That, for the purpose of paying the 
interest on railroad bonds above mentioned, they 
levied a tax of twenty-seven mills, producing net 
$746,810. These products (as would be ob- 
served) exceed the detailed estimate of the con- 
troller, allowance having been made for abate- 
ments, exonerations, errors and lost taxes. 'No 
provision was made for the payment of the funded 
debt of the county ($51,000), except in the excess 
of the product of the five mill tax over tiiie sum 
of $118,977.43, for the reason that payment of a 
larger portion of it was not required or desired 
by the holders. The tax of twenty-seven mills 
was appropriated exclusively to the payment of 
railroad interest. The five mill tax was to be 
applied to the payment of the funded interest and 
the multifarious objects of county expenditure, 
as would be seen on reference to appended esti- 
mates. There appropriations were made and in- 
tended to be made at the time of the levy of the 
taxes, and the twenty-seven mills tax and the 
five mills were put into separate books or dupli- 
cates, under and by the advice of the county so- 
licitor. F. H. Collier, Esq.. whose legal opinion on 
the subject was taken. That the said commis- 
sioners, being forbidden by the lltii section of the 
act above referred to, to make any contract in- 
volving the expenditure of over $100, 'unless with 
the lowest and best bidder, after due notice to be 
published by the controller,' advertised for pro- 
posals, to make out the duplicates for said taxes, 
sixty-eight in number; and on the 13th of April, 
1862. let the contract for the twenty-seven mills 
duplicates to Mr. (we omit name by request), he 
being the lowest and best bidder. (The contract, 
which was in writing, was attached to this state--^ 
ment) By the terms of said contract the work 
was required to be performed on or before the 
24th of May following. The contract for the five 
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mills duplicate was awarded in tlie same manner. 

Mr. failed to comply with his contract 

(27 mills duplicates) both as to time and execu- 
tion. He was repeatedly and earnestly urged to 
complete tlie work. He was threatened with for- 
feiture of his contract, etc. One of the commis- 
sioners, Mr. Collins, who resided near the resi- 
dence of Mr. , repeatedly called upon him in 

regard to the work. ' He continued to furnish the 
work in instalments. On inspection it was found 
to be inaccurate in calculations and many errors 
were made. The work was found to require care- 
ful revision, and much time was expended in rec- 
tifying mistakes. Finally an experienced man 
'was employed by the commissioners, at the ex- 
pense of Mr. , to assist in completing the 

work, which was not accomplished until the 23d 
-of September, when the duplicates, revised and 
corrected, were passed to tlie controller, and by 
"him charged and delivered to the treasurer. Mr. 
was found to be incompetent, although re- 
puted fit for the work, and so believed by the un- 
dersigned at the time he was employed- The 
commissioners did not connive at this delay, but 
were anxious, and did everything they could to 
"hasten the completion of the work. That the 
undersigned have not been parties to any sehenae, 
device, combination or contrivance for delaying, 
liindering, or in any way obstructing the h9lders 
of coupons or interest warrants of the railroad 
bonds from obtaining payment of the same, and 
especially of the judgments obtained in the Unit- 
•ed States court. That tliey never had any con- 
nection with an association for the purpose of 
purchasing county warrants, and never did_ any- 
thing directly or indirectly to advance the inter- 
est and objects cf said association. That they 
Tiave no knowledge of said association ever pur- 
chasing a single warrant; and they are informed 
' and believe that said association did not continue 
in existence for a longer period than two or three 
weeks at furthest. That the only knowledge that 
thev ever had of the existence of the associa- 
tion was obtained by reading their advertisements 
in the newspapers, and handbills, and hearing 
it spoken of. That although the duplicates for 
railroad tax were not fully ready until the 24th 
of September, by reason of the default of Mr. 

, still no real delay was occasioned by it. 

The treasurer used the books in the commission- 
ers' office for the purpose, and the amount of the 
tax was calculated at twenty-seven mills on the 
dollar, and every man had an opportunity of pay- 
ing his tax, and some of the railroad tax was paid 
as early as the 1st of July, 1862, and all per- 
sons were called upon by a public advertisement 
to pay said tax. That in the year 1861, $74,000 
was paid on account of judgments obtained in the 
Tf^nited States court on railroad coupons, and in 
1862 $26,000 was paid on same account, a por- 
tion of which last sum was paid out of the five 
mill tax levied for 1862. That no warrants have 
T)een drawn except for bona fide debts due, and 
all warrants di-awn, amounting to about $66,000, 
since the 4th of January, 1862, were for ordinary 
county purposes and the interest of the funded 
debt, and a part of the fimded. debt itself. And 
the undersigned would further submit to your 
"honorable court that they have in good faith, and 
with honest intention, endeavored to comply with 
the mandates of your honorable court. They 
-never had and have not now any intent, design or 
T\'ish to evade the mandamus executions (so 
called) issued out of your honorable court. Hav- 
ing already paid $100 000 in obedience to special 
writs of execution, they had made, or thought 
they had made, abundant provisions for the pay- 
■ment of other executions issued, and all the in- 
terest due on said bonds and cou.pons, and they 
severally dery, on their oaths, that they have 
lent themselves to any device, scheme or contriv- 
ance of any kind, directly or indirectly, to de- 
lay or hinder the execution creditors above men- 



tioned. They have disciiarged, or endeavored and 
intended to discharge their duties faithfully, ac- 
cording to law, and they submit that the rule 
to show cause, &e., should be discharged at the 
cost of the plaintiffs. 

"Henry Lambert, Controller. 

"Geo. Hamilton, 

"David Collins, Comm'rs." 



G, 



Case No. 8,645. 

LOUTREL T. MBLLOB. 

[The case reported under above title in 1 O. 
. 48, is the same as Case No. 5,039.] 



Case Wo. 8,546. 

LOVE V. BOYD. 

[2 Cranch, 0. C. 156.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1818. 

Slavery —PossEssios for Five Years— Dbed to 
Slave. 
In Virginia a person who has been in possession 
of a slave for five years need not show the deed 
under which he claims title. 

This was an action upon the ease [by 
Richard H. Love] against [Washington Boyd J 
the marshal of the District of Columbia, for 
negligently suffering the plaintiff's female 
slave Jane to escape from his custody to 
which tlie slave, who had sued for her free- 
dom, had been committed for safe keeping by 
order of this court, the owner having failed 
to give security to have hev forthcoming to 
answer the judgment of the court,, according 
to the provisions of the act of Virginia. 

Sir. Swann, for plaintiff", offered parol evi- 
dence that the i>laintiff held possession of the 
slave for more than five years under a deed 
of trust. 

Mr. Taylor, for defendant, objected to the 
parol evidence, and contended that the deed 
must be produced, and that no possession 
under the deed can be proved until the deed 
is produced; and THE COURT (THRUS- 
TON, Circuit Judge, absent) inclined to that 
opinion; but said that the point might be 
saved; whereupon the parties agreed that 
the parol evidence offered by Mr. Swann, 
should be submitted to the jury; and that 
if the verdict should be for the plaintiff, 
and the court should be of opinion that the 
evidence was not competent, the verdict 
should be set aside and a nonsuit entered. 

Verdict, for the plaintiff, $250. 

On a subsequent day THE COURT render- 
ed judgment for the plaintiff on the verdict, 
being of opinion that five years' possession 
was sufficient evidence of title without show- 
ing the deed under which the plaintiff claim- 
ed. 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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Case ITo. 8,547. 

LOVE V. FENDALL'S TRUSTEES, 

[1 Cranch. 0. C. 34.] i 

Circuit Court, District of Columbia. July 
Term, 1801. 

IsjuscTio:? — ^Notice of Intention to Apply fob. 

It is not necessary to give notice of the appli- 
•cation for an injunction. 

Bill for injunction. Objection tliat no in- 
junction ought to issue until reasonable no- 
tice to tlie opposite party, under Act Cong, 
^larch 2, 1793, § 5; vol. 2, p. 228, FoliveU's 
Ed. (1 Stat. 333). 

Injunction granted, upon bond and se- 
•curity for costs In the amount of ?66.67. 
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Case Kol 8,548. 

LOVE V, HINCKLEY. 

[Abb. Adm. 436.] ^ 

District Court, S. D. New York. Jan., 1849. 

Pilots — Sakdt Hook Chasnel — Doubtfpl 

Words in Statdte — Gexekai. Usage— Crippled 

Vessel — Reasonable Extra Compensation. 

1. There is no statute in force regtilating the 
-compensation payable for pilotage service ren- 
dered through Sandy Hook Channel. The for- 
mer laws upon this subject reviewed. 

2. Doubtful words in a general statute may be 
•expounded with reference to a general usage; 
and when a statute is applicable to a particular 
place only, such words may be construed by usage 
■at that place. , 

3. The libellants piloted a vessel partially crip- 
pled, but not in immediate peril, nor unnavigable, 
through the Sandy Hook Channel, and claimed 
«stra fpes, as for a vessel in distress, on tiie 
ground of usage of the port. Held, that the proofs 
In the cause did not authorize the court to say, 
that the term distress was by the usage of the 
port applicable to the condition of the vessel in 
■question. 

4. The proofs did not show a usage of charging 
and paying double fees as a legal right, even for 
services rendered to a vessel in distress. 

5. The libellants were entitled to a reasonable 
extra compensation to be fixed by the court, for 
the increased responsibility and effort presumably 
incurred in consequence of the crippled condition 
of the vessel. 

[Cited in The Cachemire, 38 Fed. 523.] 

This was a libel in personam, by William 
Love and others, against William A. Hinck- 
ley, to recover pilotage fees, including com- 
pensation for alleged extra services, in the 
sum of $83. 

P. Hamilton, for libellants, cited The Fred- 
■erick, 1 W. Rob. Adm,, 16; -The Elizabeth, 8 
Jur. 36q; The Entei-prise, 2 Hagg. Adna. 178, 
note; The Reward, 1 W, Rob. Adm. 174; 
The Elvira [Case No. 6,015]; Abb. Shipp. 
663. 

1 [Reported fay Hon. William Cranch, Chief 
Judge.] 

2 [Reported hy Abbott Brothers.] 
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R. H. Ogden and G. Bowdoin, for respond-, 
ent. 

BETTS, District Judge. The libellants are' 
owners of the pilot boat Mist, of this port, 
and are pilots engaged in the pilot sei-viee 
through Sandy Hook. About October 12, 
1848, one of the libellants, William Love, en- 
tered on board the bark Gipsey, at sea, six 
miles outside of Sandy Hook, and at the re- 
quest of the master, piloted her into this 
port. The bark at the time had lost her 
three upper masts. The wind was easterly 
and fair, and the bark was brought into port 
upon it, without difficulty or extra exertion 
on the part "of the pilot. 

So far the facts are agreed upon by the 
pleadings. The libel charges, however, that 
the bark had suffered other damages, and 
that she was in a crippled and disabled con- 
dition, and in distress. These allegations 
are denied by the answer. The libellants 
claim double the accustomed pilotage, 
amounting to $83, because of the crippled 
condition of the bark, rendering it more 
hazardous to navigate her, and subjecting 
the pilot to greater exposure and responsi- 
bility. 

The answer insists that the service was no 
more than ordinary, that it was performed 
within five or six hours, without extra ex- 
ertion or skill on the part of the pilot, and 
that he is only entitled to §41.50, the usual 
pilotage fees for bringing up a vessel of 
like draught. There is no statute in force 
which determines the rights of parties in 
cases like the present. The act of congress 
of 1789 (1 Stat. 54, § 4). provides, that all 
pilots "shall continue to be regulated in con- 
formity with the existing laws of the states 
respectively, wherein such pilots may be, 
or with such laws as the states may re- 
spectively hereafter enact for the purpose, 
until further legislative provisions shall be 
made by congress." No further legislative- 
provision has since been made, and the 
whole subject of pilot service remains a 
matter controlled by state laws. 

Under the colonial government the business 
of pilotage through the channel of Sandy 
Hook was the subject of careful statu- 
tory regulation. Those regulations may be 
found in the act of 1759 (2 Liv, & S. Laws, 
p. 160, c. 161), which act was continued in 
force by tha act of 1763 (Van Schaick's 
Laws, p. 433, c. 1215, § 2), and by the acts of 
1767 (Id. p. 498, c. 1330), and 1768 (Id. p. 
516, e. 1362), until 1775. This act awarded 
no extra compensation for services rendered 
to a vessel in distress; but provided that 
any pUot neglecting or refusing to give all 
the aid and assistance in his power to any 
vessel in distress should forfeit his office 
and pay a fine. Act 1789 (2 Llv. «& S. Laws, 
p. 160, c. 161, § 4). 

An early act of the state government, 
passed in 1801 (2 Kent & R. Laws, p. 133, 
§ 18), and which provided* for the appoint- 
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ment of pilots for the Sandy Hook Channel, 
'by the harhor-master and wardens of the 
port, contains the earliest provision I find 
'upon the subject of extra compensation in 
cases of distress, in the laws of the sta.te. 
That provision is in substance, that the mas- 
ter or owners of the vessel in distress shall 
pay to sucli pilot as shall have exerted him- 
self for the preservation of such ship or ves- 
sel, such sum for extra services as may be 
agreed upon; or in default of any agree- 
ment, such sum as the harbor-master and 
wardens shall determine to be reasonable. 
Section 18. The act of 1837 (Laws 1837, p. 
168), which repealed all former laws on the 
subject of pilots through the Sandy Hook, 
prescribed a new system, intrusting the 
power of appointment of pilots to a board 
of commissiouei's created by the act. This 
statute contained, also, new provisions upon 
the subject of compensation, (sections 30- 
36,) enacting, among other things, however, 
that eveiT pilot who shall have exerted him- 
self for the preservation of any vessel in 
distress and in want of a pilot, should be en- 
titled for any extraordinaiT services to such 
sum as should be agreed iipon; or in case 
of not agreeing, as the commissioners 
should determine to be reasonable (section 
39). It is unnecessary, however, to trace 
the history of the legislation upon this sub- 
ject minutely, as by act of 1845 (Laws 1845, 
p. 30, e. 40, § 1), all laws relative to pilots, 
or pilots through Sandy Hook channel, are 
repealed; and no law upon the subject has 
since been enacted. 

It seems, however, to be conceded upon 
both sides, that the «sage at this port has 
continued to be to charge fees for pilotage 
in conformity with the rates established by 
the act of 1837, since its repeal; and that 
§41.50 would have been the legal charge un- 
der that act, and would be the charge as 
since established by usage, for single pilot- 
age. 

Upon the part of the libellants, evidence 
has been given showing a custom and 
usage, whilst the statute was in force and 
since, to charge double pilotage on vessels 
crippled and disabled. Some of the wit- 
nesses stated the custom to be, to charge 
the extra compensation when the vessel was 
in distress. There was some contrariety of 
opinion whether the damage which the bark 
Gipsey had received was to be regarded as 
putting her in distress; but the majority of 
the witnesses gave it as their judgment that 
she was in distress in the nautical accepta- 
tion of the term, and stated that the usage 
was to pay double pilotage for sei-vices ren- 
dered to a vessel conditioned as she was. 
Of the five pilots called by the libellants, 
and who testify to the usage, two had been 
in the commission but a short period; one 
for five years and the other since 1842; one 
other had been in service since 1834; an- 
other about thirty years. The time of sei-v- 
iee of the fifth was not stated. A member 



of the board of commissioners, and who for 
twelve years had great experience as a ship- 
master and ship-owner, testified that he nev- 
er knew any usage putting vessels nearly 
crippled on the footing of vessels in distress, 
and that a vessel situated as this one was, 
would not, as he understood the acceptation 
of the term among owners and masters, be 
deemed in distress. 

All this testimony is open to two re- 
marks. First, the period elapsed since the 
repeal of the law in 1845 is not sufficient to 
create a custom or usage in respect to this 
matter which shall be obligatory upon ship- 
owners and masters. Indeed, it is not prov- 
ed that an individual case, analogous to the 
present in its circumstances, has occurred 
in this port since the passage of the repeal- 
ing act. A usage in respect to mercantile 
tx-ansactions must be shown to be notorious, 
uniform, and of long continuance. 2 Kent, 
Gomm. (6th Ed.) 260, and note. 

But second, this usage to have any effect 
must be allowed to control or fix the inter- 
pretation of the state statutes; because the 
practice referred to, if not derived from, 
must seek its support or sanction in the pro- 
visions of section 39 of the act of 1837. 
There is no evidence that it preceded the en- 
actment. A general statute may be ex- 
pounded when its words are doubtful, by 
reference to any general usage with refer- 
ence to which the law may be supposed to 
have been enacted. "Where the words- of 
the act are doubtful," says Grose, J., in 
King V. Hogg, 1 -Durn. & E. [1 Term 11.] 728, 
"usage may be called in to explain them.'* 
In that case, which involved the construc- 
tion of an act of parliament applicable to 
the whole kingdom, it was very properly 
held that, as a universal law could not re- 
ceive different constructions in different 
towns, therefore a statute of general appli- 
cation could not be explained by the usage 
of this or that particular place. And the 
cases of The King v. Saltrem and The King 
V. Harman were cited from the early re- 
ports, as showing that it is only by a uni- 
versal usage, and not by the usage of a par- 
ticular place, that an act of general applica- 
tion could be expounded. But I should 
think it entirely consistent with this prin- 
ciple to hold, that a statute may be con- 
strued by the usage of a particular place or 
pursuit, when the act has relation to tfeat 
place or special business. 

It is not shown in this case that there is 
a fixed and definite sense attached by estab- 
lished usage at this port to the term "dis- 
tress," which would include a vessel par- 
tially crippled and disabled, but in no im- 
mediate peril, and not rendered unnavigable. 
The witnesses examined on the stand do not 
concur entirely in their description of the 
custom or usage which they suppose pre- 
vails here. It may be considered as doubt- 
ful upon the proofs, whether it has not been 
the usual course for the pilot in boarding a 
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vessel of this port, in any way crippled or 
disabled, to state to her master that he 
should claim double pilotage for her as be- 
ing in disti'ess. In that case it might be in 
the option of the master to accept him or 
not, and if he Tvere allowed to pilot her in, 
it might be understood to be by agreement 
for that rate of compensation, and thus 
bring the case within the provisions of sec- 
tion 39 of the state act, whilst that was in 
force, and applying to the customary rate 
of fees since its repeal. 

So, had a long uninterrupted practice been 
shown under the state laws, to charge pilot- 
age for every crippled vessel as for a vessel 
in distress, such practice would be good evi- 
dence of the true meaning of the act. Mc- 
Keen v. Delaney, 5 Cranch [9 XJ. S.] 22. 
But the testimony of the two witnesses who 
speak most drectly in proof of a long prac- 
tice, does not show that the rate was uni- 
formly chai'ged and paid as a legal right 
The one who speaks of thirty years' experi- 
ence says, that he uniformly mentioned, on 
boarding the vessel, that he should claim 
extra pilotage; and it is to be remarked that 
the state acts always embodied provisions 
for adjusting pilotage fees when not agi-eed 
upon between the master and pilot, by the 
award of commissioners, by the board of 
wardens, or other functionaries designated 
in the various statutes. See the acts already 
referred to; also, 5 Webs. & S. Laws, 11. 
It certainly cannot be maintained that the 
testimony in the ease amounts to proof of a 
long-continued and uninterrupted practice 
pursued- at this port, to charge double pilot- 
age as a legal demand in such eases as the 
present. 

The evidence, fairly weighed, amounts to 
no more than this, that pilots were accus- 
tomed to claim double pilotage when they 
brought in vessels crippled or disabled, and 
that it was usually paid. By adverting to 
the provisions of section 39, it will be per- 
ceived, however, that the demand and pay- 
ment would not necessarily import a con- 
cession that the statute gave the pilot a 
right to the fees; nor would it even imply 
that the demand was rested upon the stat- 
utory gi*ant. Such practice, therefore, al- 
though of ever so long duration, would not 
furnish evidence of a customary consti'uc- 
tion of the clause upholding a right in pilots 
to such fees. 

The section is in these words: "Every 
pilot who shall have exerted himself for the 
preservation of any vessel in distress and in 
want of a pilot, shall be entitled for any ex- 
traordinary services to such sum as the 
pilot and master, OAvner or consignee can 
agree on; or in case of not agreeing, as the 
commissioners shall determine to be a rea- 
sonable reward." 

It is plain that to make out a title to extra 
reward under this enactment, not only must 
the pilot ha^e exerted himself for the preser- 
vation of a vessel in distress, but also that 



he can only claim a compensation limited to 
a proper reward for his extraordinaiT serv- 
ices on the occasion. The vessel in the pres- 
ent case was brought into port without any' 
uncommon efforts on the part of the pilot 
Even if, therefore, she had been indubitably 
in a state of distress, the statute would af- 
ford no ground for a claim to extra pilotage; 
no extraordinaiy services having been ren- 
dered. No practice under the statute could 
be admitted as dispensmg with the two 
fundamental conditions to the grant of fees; 
for this would be something quite diflCerent 
from intei'pretation; it would be allowing 
usage under a statute to override and annul 
its positive provisions. No mode of con- 
struction, not even the most solemn judicial 
decisions, can rightfully dispense with the 
plain and positive terms of a statute; and 
the reasonable presumption in respect to the 
supposed usage and custom of this port is, 
that it was not derived from the directions 
of the statute, but from its permission given 
to the parties to stipulate between them- 
selves the rate of compensation, under which 
an express or virtual agreement between the 
master and pilot generally fixed the extra 
reward. In my opinion, no usage independ- 
ent of statutory authority is proved, author- 
izing a charge of double pilotage in a case 
like the present, nor any practice under the 
statute giving it an interpretation which ■ 
would include this demand. 

There being no rate fixed by statute, of 
fees payable to pilots in this port, the libel- 
lants are entitled to be paid a reasonable re- 
ward for the services performed by them. 
The answer admits that the accustomed 
compensation, ?41.50, for ordinary pilotage, 
would be a proper allowance in this case; 
and the consignees express a readiness to 
pay that sum. All the witnesses for the 11- 
bellants testify, that some degree of exti-a 
care and . exertion would be required in 
bringing in a vessel so situated, in the most 
favorable weather, as well as some increase 
of the responsibility of the pilot For such 
extra liabilities he is entitled to a reasonable 
compensation. What amount is appropriate 
and proper, in such cases, it will always be 
difficult for the court to ascertain and deter- 
mine, either by general rules or by any 
course of specific inquiry and adjudication, 
in a way likely to establish a criterion ac- 
ceptable to those interested, or satisfactory 
to the court itself. The statute made pro- 
vision for adding four dollars to the usual 
pilotage fees, on vessels drawing more than 
ten feet of water, for services rendered be- 
tween the first of November and the first of 
April (section 36); on the presumption xax- 
doubtedly that more exertion and hazard 
would be incurred on the part of the pilot, 
in the case of such vessels, during that sea- 
son. So also an addition of one quarter to 
the usual pilotage was allowed, where the 
vessel was taken charge of out of sight of 
Sandy Hook light-house. Section 31. These 
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enactments were deyised witli a view of 
adapting the compensation to the degree of 
risk and skill which might he demanded 
from the pilot; and for the want of any 
other acceptable guide, they may perhaps be 
properly referred to, as indicating the extra 
reward meet to be allowed for services 
which import a degree of care and watch- 
fulness beyond that required in ordinary pi- 
lotage. It may be noticed, that while the 
addition of one fourth pilotage was awarded 
in a class of eases in which an extra service 
was of necessity rendered, the extra allow- 
ance of four dollars was based only upon a 
presumption, that in the special instances to 
which it was applied, an unusual exertion, 
care, or hazai'd would generally be incurred; 
and the extra sum was to be uniformly paid, 
although in the particular case the actual 
service might not have been increased. As 
I consider this to be a case for extra reward, 
only because of greater presumptive risk and 
exposure to the pilot in managing a crippled 
vessel, I shall, as a reasonable measure of 
the quantum meruit, apply to it the rule of 
increase prescribed by the statute for the 
class of cases, where, from general facts, a 
particular enhanced risk was to be pre- 
sumed, and shall direct that there be added 
' to the accustomed fee of §41.50, the sum of 
four dollars extra, the former statutory al- 
lowance for piloting the larger class of ves- 
sels between the first of November and the 
first of April. The compensation awarded 
to the libellants is accordingly fixed at $15.50. 

The circumstances of the case, however, 
do not entitle the libellants to plenary costs. 
The respondents show fair ground for con- 
testing the demand, and the libellants, not 
showing themselves entitled to more than 
$50, ought not to recover above summary 
costs. 

Decree accordingly. 



LOVE (KANE v.). See Case No. 7,608. 



Case Ko. 8,649. 

LOVE V. LOVE. 

[21 Pittsb. Leg. J. 101.] 

District Court, W. D. Pennsylvania, Jan. 10, 
18T4. 

Petition of the Pairview Deposit Bask to 
Take Moxey fkom the Assignee. 

1. The lien of an execution stayed by order of 
court is not disturbed. 

2. The execution creditor in this case had a 
valid subsisting lien, unaffected by the subse- 
quent bankruptcy proceedings. 

3. A judgment note is not commercial paper. 

In bankruptcy. 
Register's report; 

On the 16th of October, A. D. 1872, John 
Love, Jr., applied to the Fairview Deposit 



Bank, a firm doing business in Paii-view, 
Butler county, for the loan of Jt;2,000, which 
amount the said bank loaned him, taking 
from him, according to the usual com'se of 
business of the bank, a note, with warrant 
to confess judgment, allowing six per cent, 
for attorney's commission, for the said sum 
of two thousand dollars. This sum, less fifty 
dollars deducted for discounting the said 
note, he was allowed as a credit upon the 
books of the bank in which he had been do- 
ing business since Sept. 24, 1872, and in 
which up to that time he had made deposits 
amounting in the aggregate to over four 
thousand dollars, but at the time of making 
said loan had overdrawn his account over 
eight hundred dollars. There is no evidence 
of the actual financial condition of John Love 
at the time, except that he and others told 
the cashier of the bank that he had a house 
in Oil City worth twenty thousand dollars, 
and was doing a large business in Monterey, 
Clarion county, of which the assignee, at a 
time when the value must have shrunk large- 
ly, testified that the property connected 
therewith would be worth thirteen thou- 
sand dollars at a forced sale. The fii-st 
deposit of John Love was nine hundred dol- 
lars, and his subsequent deposits indicat- 
ed a business involving the use of a large 
amount of capital. Subsequent to Octo- 
ber 16th, Love continued to do business 
with the bank, his deposits being, if any- 
thing, larger in amount than before, and at 
one time showing a balance of over two 
thousand doUai-s in his favor. He continued 
doing business with the bank until December 
6th, 1872, when there was a balance against 
him of one hundred and twenty-one dollars, 
besides interest amounting to seventy-six 
dollars. During the period he was thus do- 
ing business with the bank, he would oc- 
casionally make overdrafts, but would in- 
variably tell the cashier of the bank of the 
same, and request him to take care of them, 
promising to provide for them immediately, 
and afterwards fulfilling his promise. In or- 
der, however, to assure the cashier of his 
ability to meet these overdrafts, he showed 
him bills in his favor amounting to over 
four thousand dollars. 

Before the note in question matured, the 
cashier notified John Love when it became 
due, which, according to our calculation, was 
the 18th of December, 1872. After that there 
was no communication between the parties, 
and the bank, after waiting until the 6th of 
January, 1873, which they deemed a reason- 
able time for the payment of the same, sent 
the note to their attorney in Kittanning, with 
orders to enter it up and collect it. This, 
with proper diligence, he proceeded to do, 
and, by execution issued in Clai'ion county, 
levied upon personal property of the defend- 
ant at Monterey, amounting in value to thir- 
teen thousand dollars. At the time the ex- 
ecution was issued, there is no evidence 
either that the financial condition of John 
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Love liad changed for the ^orse, or that the 
Fail-view Deposit Bank knew or suspected 
that he was in failing circumstances or that 
he was contemplating banki-uptcy or insol- 
vency. On the contrary, the evidence of all 
the witnesses shows that they believed him 
to be solvent. On the first day of Februaiy, 
A. D, 1S73, proceedings were instituted by 
Charles J, Love -in the United States district 
couit to force John Love into involuntary 
bankruptcy. Upon this, an order to show 
cause why he should not be adjudicated a 
bankrupt was allowed, returnable to Feb- 
ruaiy 15, 1873; and February 4th, 1873, an 
injunction was granted against the Fairview 
Deposit Bank enjoining them In meantime 
from proceeding further with their execution. 
In obedience to this command, the attorney 
of the "bank stayed the execution. He did 
not, however, abandon his claim thereunder, 
but twice notified the assignee that he 
should insist upon the lien of the "bank, 
which, excepting eight hundred dollars for 
labor under the act of 1872 [17 Stat. 334], was 
the first upon the property; and on Octo- 
ber 31, 1873, the bank filed its petition to be 
paid by the assignee the full amount con- 
tained in their proof of claim. The petition 
was referred to the register for examination 
a.nd report. Upon the day appointed for a 
hearing (October 29th, 1873), it appearing 
that the assignee had not sold the propeity, 
an agi-eement was made by the assignee and 
the attorney of the bank, whereby it was 
agreed that evidence might be taken upon 
said petition, notwithstanding the assignee 
had not sold the property; and if the court 
should be of the opinion that the petitioners 
were entitled to hold under the execution in 
that event the sheriff of Clarion county 
should be allowed to sell upon said execution, 
or the assignee should proceed to sell the 
property, and pay the proceeds to said peti- 
tioner to the extent of the amount due them, 
as should be deemed advisable by the court. 
1. Are the petitioners now in a situation to 
demand the redress sought for? The adju- 
dication in bankruptcy was res inter alios 
acta, in which the petitioners were neither 
bound nor had the right to interpose excep- 
tions to prevent the injunction against them. 
Karr v. Whitaker [Case No. 7,613]; Bump, 
Bankr. 620; In re Dunkle [Case No. 7,160]; 
In re Bush [Id. 2,222]. The adjudication was 
merely temporary, and intended to restrain 
the disposition of the goods and property of 
the debtors until an order of adjudication 
could be passed. Bump, Bankr. 41; Bank- 
rupt Act, § 40 [14 Stat. 536]; In re Moses 
[Case No. 9,869]. Being thus intended to se- 
cure the property for the creditors and pre- 
vent irreparable injury thereto before the as- 
signee could act, it could work no injury to 
the claimant. "Actus curiae neminem grava- 
bit. Actus legis nemini faeit injuriam." The 
register is therefore of the opinion that no 
right of the claimant has been lost through 



the proceedings that have heretofore taken 
place, and that, the claimants having stayed 
their execution in obedience to the injunction 
of the bankrupt court, the assignee took the 
propei-ty sul)ject to actual valid subsisting 
liens on the same. Bump, Bankr. 150; In re 
Schueppf [Case No. 12,471]; In re Campbell 
[Id. 2,349]; Ex parte Hambright [Id. 5,973]; 
Armstrong v. Richey [Id. 546]. 

2. Did the claimant have at the time of tlie 
filing of the petition in bankruptcy a valid 
subsisting lien, unaffected by the provisions 
of the bankrupt act? The answer to this in- 
volves some of the most abstruse questions 
connected with the bankrupt law (section 39; 
declares that any person wbo, "being bank- 
rupt or insolvent, or in contemplation of 
bankruptcy or insolvency, « * * shall 
give any warrant to confess judgment, or 
procure or suffer his property to be taken on 
legal process, with intent to give a prefer- 
ence to one or more of his creditors, * « w 
or with intent by such disposition of his 
property to defeat or delay the operation of 
this act, or who, being a banker, a merchant 
or trader, has fraudulently stopped and not 
resumed payment of his commercial paper 
within a period of fourteen days, shall be 
deemed to have committed an act of bank- 
ruptcy": "provided said petition is brought 
within six months after the act of bank- 
ruptcy is committed." There is no question 
that the petition was filed in time; and the 
register is therefore required to decide the 
following questions: First. Did the defend- 
ant, when in a bankrupt or insolvent condi- 
tion, or in contemplation of bankruptcy or 
insolvency, give the warrant to confess jtidg- 
ment with intent to give a preference? Sec- 
ond. Did he procure or suffer his property to 
be taken on legal process with intent to give 
a preference? Third. Being a banker, mer- 
chant or trader, did he fraudulently stop or 
suspend and not resume payment of her com- 
mercial paper for the period of fourteen 
days? 

As to the first question, we find there was 
not only no evidence of bankruptcy or insol- 
vency or contemplation thereof at the time 
the warrant was given, but the evidence 
tends to show that the defendant was actu- 
ally solvent. It is true that, upon the date of 
the transaction his account was overdrawn; 
but the evidence is positive that he "borrow- 
ed" the money, and that he paid a discount 
upon the whole amount of the sum loaned, 
instead of only the part which he had over- 
drawn. Nor are we to presume that, if the 
defendant were insolvent and about to give 
a preference, the bank would undergo the 
risk of losing twelve hundred dollars, in or- 
der to obtain a preference on eight hundred 
dollars. We therefore have no hesitation in 
deciding that the transaction was not a pref- 
erence under the law. 

Second. Did he, being insolvent or bank- 
rupt, or being in contemplation thereof, pro- 
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cure or suffer his property to be taken on 
legal process with intent to give a preference? 
Tliei'e is no evidence that he was insolvent 
when the execution was issued. It is true 
that the note in question had heen due a few 
days, and that he had overdrawn his account 
one hundred and twenty-one dollars, but 
such an overdraft would be of slight moment 
in view of the fact that his deposits in two 
months had aggregated thirteen thousand 
dollars, and that in the large business be- 
tween the defendant and the bant such over- 
drafts had occurred several times before, and 
the fact that he owed twenty-two hundred 
dollars would hardly be sufficient to prove 
the insolvency of a man who was reputed to 
worth thirty-three thousand dollars. If it 
did have such a result, we fear that a large 
portion of the business men of the country 
would be in an insolvent condition. The 
testimony shows no change in his condition 
except in the debts referred to; and all the 
witnesses concur in their belief of his sol- 
vency at the time. They also concur in prov- 
ing the fact that the proceedings taken to 
collect the note were instituted and carried 
on without his knowledge or consent. Byen 
if he were insolvent, we do not think his 
right to proceed in the usual way to collect 
his claim would be affected. 

It is true in the Case of Black [Case No. 
1,457]; followed by in Re Craft [Id. 3,316], 
and in a number of other cases, it was held 
that, when an execution was issued after in- 
solvency, it was a suffering of property to 
be taken under legal process with intent to 
give a preference, because it was the duty 
of the defendant to institute voluntary pro- 
ceedings in bankruptcy. It is hard to per- 
ceive how such a duty could arise where 
D either the creditor nor the debtor knew of 
the insolvency of the latter; but under the 
law as it now stands, that a debtor cannot 
obtain his discharge without paying fifty per 
cent, of his debts, such a consti'uction would 
work an intolerable hardship, not only to 
the creditor, but to the debtor, who would 
be compelled to undergo large expense and 
ti'ouble without any recompense. The later 
cases, howevei*, and especially in this dis- 
trict, have taken another, and, in our opinion, 
a wiser, view of the subject. In Vogel v. 
Lathrop [Id. 16,985], it was held that when 
a note and warrant of attorney was given 
within four months before proceedings m 
bankruptcy, being the agreed security for a 
loan made at the time, and the creditor had 
no reasonable cause to believe tne debtor in- 
solvent, though he knew him to be so on 
entering the judgment, the judgment was 
valid. McKennan, J., says: "And I am un- 
convinced by any argument that it is a 
sound construction of the bankrupt act to 
hold that a security free from any infirmity 
when it was made was given in fraud of its 
provisions, or to defeat or delay its operation, 
because a subsequent exigency may have 
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prompted the creditor to avail himself of the 
means of saving his debt, which the law au- 
thorizes him to stipulate for as an essential 
part of his contract." It is true that this was 
said of a judgment enteredasa lien upon real 
estate, but the principle applies equally as 
well to an execution upon personal estate; 
and the judge afterwards, in the same case, 
in deciding illegal an execution issued after 
insolvency, while he recognizes in Re Black 
[supra], and other cases, is particular to 
base his decision on the fact or collusion be- 
tween the creditor and defendant. In Re 
Wright [Id. 18,071], and Tiffany v. Lucas 
[15 Wall. (82 U. S.) 410], the principle set 
forth by Judge McKennan is held still more 
strongly, and applied to executions; these 
cases deciding that, although the creditors 
had reason to believe the debtor was insol- 
vent, an execution without the consent of 
the debtor was a valid lien upon his property. 
In the matter the register, Samuel Harper, ex- 
pressed his dissent from the decision in 
Vogel V. Lathrop [supra], and in an exhaust- 
ive opinion showed the evident inconsistency 
between holding that judgment on warrant 
entered after insolvency was a lien upon real 
estate and that an execution in the same 
case would be an act of bankruptcy, but, 
while he expressed his views thus fully, was 
consti'ained to decide in conformity with 
Vogel v. Lathrop. His decision was con- 
firmed, notwithstanding his argument against 
it. In JIarshall v. Knox [16 Wall. (83 U. S.) 
551] the reasoning of the court was based 
upon, and assumed as the law, the principle 
laid down in Ee Wright and in Re Karr and 
in Re Tiffany [supra]; the court saying that 
"such a case is similar to that of an execu- 
tion, in reference to which it has been prop- 
erly held that, when the levy is made before 
the commencement of the proceedings in 
bankruptcy, the possession of the office can- 
not be disturbed by the assignees. The lat- 
ter in such case is only entitled to such a 
residue as may remain in the sheriff's hands 
after the debt for which the execution is- 
sued has been satisfied." In Wilson v. Ohilds 
[Case No. 17,796], and Biddle's Appeal, IS 
P. F. Smith [68 Pa. St.] 13, the principle is 
fully adopted and applied in this district and 
state. Under both the evidence and the law, 
therefore, we hold that the lien of the execu- 
tion was valid, and this, in our view, dis- 
poses of the case; but as the court may dis- 
sent from us on the law, we proceed to dis- 
cuss the third question. 

Third. It was argued by the assignee that 
the petitioner's note had been due more than 
fourteen days before he commenced proceed- 
ings to collect it; that this was an act of 
bankruptcy, of which the petitioner must 
have knowledge; and that, having such 
knowledge, his subsequent execution was 
void. Was this an act of banTtruptcy? To 
be such the default must have been by one 
who was a banker, merchant or trader, and 
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the security must have been commercial pa- 
per. There is no evidence that the defend- 
ant Tvas either a banker, merchant or trader. 
The commercial definition of a trader is one 
who makes it his business to buy and sell 
merchandise or other things ordinarily the 
subject of traffic and commerce. In re 
Cowles [Case No. 3,297]; In re Chandler [Id. 
2,591]. Certainly there is nothing to show 
that he, the debtor, came within this defi- 
nition, and nothing to show that he was a 
banker or merchant. The security was what 
is called a "judgment note." Is such a se- 
curity commercial paper? The term 'com- 
mercial paper' is used in the bankrupt act 
to denote bills of exchange, promissory notes, 
and negotiable bank checks,— paper gov- 
erned by those rules which have their origin 
and are established upon the custom of mer- 
chants in the commercial transactions known 
as the 'law merchant.' In re Nickodemus 
[Id. 10,254]; In re Hollis [Id. 6,621]; In re 
Chandler [supra]; In re Stevens [Id. 13,393]. 
It seems that this does not include a judg- 
ment note. In Overton v. Tyler, 3 Barr. 
[3 Pa. St.] 346, it was decided (Gibson, J., de- 
livered the opinion) that such a note was 
not negotiable in a commercial sense; and 
such has been the general opinion of this 
state since that time. In Zimmerman v. An- 
derson, 17 P. F. Smith [67 Pa, St.] 421, the 
decision in Tyler v. Overton seems to be 
doubted, but it is not overruled, and the dis- 
tinction is clearly diuwn that in the latter 
case there was no wan-ant to confess Judg* 
ment which was the fact in the former. 

For the reasons set forth, therefore, we 
cannot doubt tliat the stoppage of payment 
on this note for fourteen days was not an 
act of bankruptcy, and, not being an act of 
bankruptcy, could not by itself be notice to 
the creditor of the insolvent or bankrupt con- 
dition of the defendant The assignee hav- 
ing the property in his possession, it is the 
opinion of the register, in view of the facts 
above set forth, that he should be directed 
to sell the same, and pay from the proceeds 
thereof the debt of the petitioners, with in- 
terest to the day of sale and the cost of his 
execution, as prayed for in his bill, as modi- 
fled by the agreement between his attorney 
and assignee. 

To which report and opinion exceptions 
were filed by the assignee, which were ar- 
gued before McOANDLESS, District Judge, 
who, by decree of the court, overruled the 
exceptions, and affirmed the decision of the 
register. 
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Case JSTo. 8,550. 

LOVEJOY V. WASHBURNE. 

[1 Biss. 416.] 1 

Circuit Court, N. D. Illinois. Dec. Term, 1863. 

Fedekaii Co CRTS — Jurisdiction — Citizenship — 

Joint Costkactoks — One RESinsNT op 

Sasie State as Plaintiff. 

1. An action cannot be maintained in this court 
against joint contractors where one of them re- 
sides in the same gtate with the plaintiff, 

2. If one is not served with process he may en- 
ter his appearance and join with the other in a 
plea to the jurisdiction, and the suit Tvill be dis- 
missed for want of jurisdiction. 

[Cited in D'Auxy v. Porter, 41 Fed. 69.] 

Defendant, E. B. Washburne, was a resident 
of Illinois and duly served with process. 
Morrison, a resident of the same state as 
the plaintiff, was not seived, but entered his 
appearance in the case, and both united in 
the following plea, in which the facts are set 
forth: "And the said Eiihu B. Washburne and 
Dorillus Morrison impleaded, &c., jointly 
come and say that this court ought not to 
have or take further cognizance of the action 
aforesaid, because they say that before and 
at the time of the commencement thereof, 
the said Dorillus Morrison was, and from 
thence hitherto hath been, and still is a citi- 
zen of the state of Minnesota, and not of the 
state of Illinois in manner and form as the 
said plaintiffs in their said declaration in that 
behalf have supposed and alleged; and they, 
tlie said defendants, so impleaded, &c., fur- 
ther say that at the time when, &c., the said 
plaintiffs were and are citizens of said state 
of Minnesota, and that the joint and not the 
several liability to the said plaintiffs in their 
said action is in and by their said declara- 
tion supposed against the said Blihu B. Wash- 
burne and said DoriUus Morrison, impleaded, 
&c., together with one Cadwallader O. Wash- 
burne; and this, the said Elihu B. Wash- 
burne and said Dorillus Mon-ison, impleaded, 
&c., are ready to verify. Wherefore they pray 
judgment whether this com-t can or will take 
further cognizance of the action aforesaid. 
Sworn and subscribed, &e." 

Cyi'us Bentley, for plaintiffs. 

Kales & Williams, for defendants. 

It was formerly held in some of the cir- 
cuit courts that the averment as to citizenship 
to give jurisdiction, must be proved in the 
general issue. The supreme court has, how- 
ever, established the rule that If the defend- 
ant wishes to dispute the allegation he must 
plead in abatement. Jones v. League, 18 
How. [59 U. S.] 76. The plea of the general 
issue is no tiaverse of the jurisdictional al- 
legations. Philadelphia, W. & B. R. Co. v. 
Quigley, 21 How. [62 U. S.] 214. In aU bills 
in equity tti the courts of the United States, 
the citizenship should appear on the face of 
the bill, to entitle the court to take jurisdic- 

1 [Reported hy Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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tion, otherwise the bill will he dismissed. If 
the citizenship be properly averred, and the 
defendant means to deny the fact of citizen- 
ship, he must take the exception by way of 
plea, and cannot do it by general answer, for 
it is a preliminary inquiry. Where the real 
parties in the record are not citizens of dif- 
ferent states, the court has no jurisdiction. 
Dodge V. Perkins [Case No. 3,954]. A bill 
in equity to require a judgment lies in the 
circuit court where the judgment is given, al- 
though the original plaintiff resides in, and is 
a citizen of another state. Such a bill is not 
an original suit withm the sense of the 11th 
section of the judiciary act of 1789 [1 Stat, 
78j. Dunlap v. Stetson [Case No. 4,164]. 

DRUMilOXD, District Judge. The juris- 
diction of the circuit court is founded upon 
the 11th section of the judiciary act of 1789 
(1 Stat. 78). The clause "or the suit is be- 
tween a citizen of the state where the suit 
is brought, and a citizen of another state," 
would in the case of a several or joint and sev- 
eral contract autliorize a suit against citizens 
of another state on their several liability, 
without joinder of citizens of the same state; 
but in the case of a joint contract where aU 
parties must be joined, the mere omission to 
sevre process on parties residing in the same 
fetate with the plaintiff would not confer ju- 
risdiction. Such parties may at any time en- 
ter their appearance and the suit will be dis- 
missed for want of jurisdiction. 

See LoiiisTille R. Co. t. Letson, 2 How. [43 
U. S.] 556; Shields v. Barrow, 17 How. [58 U. 
S.] 141. 
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LOVE JOY v. WILSON. 

[1 Cranch. O. O. 102.] i 

Circuit Court, District of Columbia. Dec 
Term, 1802. 

"Witness — Interested in Subject — Testimont 

upon coli^ateral facts — assusipsit — accoukt 

— No Account Fileo^Money Lent. 

1. In assumpsit for goods sold and delivered, the 
defendant may prove a partnership between the 
plaintiff and the witness by the witness. 

2. In a count "for sundry matters properly 
chargeable in account," if no account be annexed, 
the words which refer to an account as annexed, 
may be rejected; and money lent may be given 
in evidence upon that count. 

Assumpsit, for stone and sand sold and de- 
livered. The defendant produced Owen Mc- 
Glue as a witness to prove a partnership be- 
tween the witness and the plaintiff, and^ that 
this was a joint contract. 

Mr. Gantt, for plaintiff, objected that the 
witness was interested. 

THE COURT decided that he was a com- 
petent witness to prove the partnei*ship; but 
should not be compelled to give evidence of 
payments made by the defendant during the 
partnership. (Quaere.) 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



One of the eoimts, in the case was indebi- 
tatus assumpsit, "for sundry matters proper- 
ly chargeable in account as by a particular 
account thereof, herewith into court brought, 
may more fully appear." No account was: 
filed. The plaintiff offered evidence of money 
lent. The defendant objected that it could, 
not be given on that count. 

KILTY, Chief Judge, was of opinion that 
the evidence was applicable to that count.. 
No account being filed, the words "as by a 
particular account," &e., must be rejected as 
surplusage, and then the count will stand as- 
a general indebitatus assumpsit "for sundi-y 
matters chargeable in account;" and money 
lent is a matter chargeable in account. 

MARSHALL, Circuit Judge, and CRANCH^ 
Circuit Judge, did not object. 

(Quaere as to this point.) 



Case M"o. 8,55S. 

LOVELL V. ALLIANCE LIFE INS. CO. 

[3 Cent. Law J. 699; 6 Ins. Law J. 239.] 

Circuit Court. E. D. Missouri. Oct Term, 1876. 

Insukance— Statements in Application — Effect 
OF Missouri Statute as to Matehialitv. 

This action was brought on a policy for 
$10,000. The defendant answered that by 
the terms of the policy, the application with. 
all the statements therein became a part of 
the policy, and each and every representation, 
made in obtaining the policy were warran- 
ties, that among other representations made- 
by the assured, he stated that neither of his 
parents had ever had consumption, while in. 
truth his mother had died of that disease^ 
and that such representation was a warranty 
and avoided the policy. The plaintiff de- 
murred on the ground that the policy sued 
on was executed in Missouri, and after the- 
passage of the act of March 23, 1874 (Laws 
1874, p. 89), which enacts that "no misrepre- 
sentation made in obtaining or securing ai 
policy of insm'ance on the life or lives of any 
person or persons shall be deemed material^ 
or under the policy void, unless tie matter 
misrepresented shall have actually contribut- 
ed to the contingency or event on which the- 
policy is to become due and payable; and 
whether it so contributed in any case, shall 
be a question for the jui-y," and that the de- 
fendant had failed to allege that the matter 
complained of in any way contributed to the- 
death of the assured. 

THE COURT held (1) that the application 
having been made in Missouri, and the policy 
delivered and the premium paid here, that it 
was a Missouri contract; (2) that the act 
comprehended in its term all representations 
made in obtaining the policy, whether they 
were technical representations, or warran- 
ties. 
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LOVELL (ELGEE v.). See Case No. 4,344. 

LOVELL (JONES t.). See Case No. 7,478. 
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Case Ko. 8,553. 

LOYERING V. BUTCHER. 

[2 Hayw. & H- 367.] i 

Circuit Court, District of Columbia. May 24, 
1861. 

Patekts — Appeal from Decision of Commis- 
siosBK— Whether Eitheb Entitled — Pdblic 
Use— CoscBAi-MEXT — Foreign istentiox and 
Use. 

1. Where a question of interference is decided 
by the commissioner of patents on appeal of the 
circuit court, the question to be decided by the 
court under the act of July 4, 1836 [5 Stat. 117], 
is who is entitled to a patent. 

2, Where an invention has been discovered and 
in public use for two years or more, prior to filing 
the application for patent as a new discovery in 
the art, a patent will be denied by this court. 
Rule also stated when knowledge of the invention 
had been suppressed and kept a secret for a term 
of years; and also the rule when a foreign patent 
has been obtained for the alleged invention. 

[Cited in Snowden v. Pierce, Case No. 13,151.] 

Appeal [by William G. Loveriusr] from the 
commissioner of patents' decision in favor of 
[W. W.] Dutcher in the interference between 
the parties relating to improvements for tem- 
ples for looms. 

Mr. Brooks, for Dutcher. 

DTJNIiOr, Chief Judge. I assume that tl-e 
office was right in holc^mg that the improve- 
ments for temples for looms claimed on their 
application for patents by Lovering and Dut- 
cher were substantially the same, and that 
the interference was properly declared. It 
only remains therefore on this appeal to de- 
cide whether Dutcher was entitled to the pat- 
ent awarded to him Ijy the commissioner in 
his judgment of the 4th of FeTsruary last. It 
is insisted in argument by Mr. Dutcher's 
counsel that the only question in issue be- 
fore the commissioner or hefore me on this 
appeal, is priority of invention, and that if 
Dutcher was the first inventor the judgment 
must be affirmed. That all other issues are 
collateral and not to be noticed. This is a 
mistake. The 8th section of the act of the 
4th of July, 1836, under which my jurisdiction 
in this case arises is in these words: "That 
whenever an application shall be made for a 
patent, which in the opinion of the commis- 
sioner would interfere with any other patent, 
for which an application may be pending, or 
with any unexpired patent, which shall have 
been granted, it shall be the duty of the com- 
missioner to give notice thereof to such ap- 
plicants or patentees, as the case may be, and 
if either shall be dissatisfied with the deci- 

1 [Reported by John A. Hayward, Esq., and 
George 0. Hazleton, Esq.] 
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sion of the commissioner on the question of 
priority of right or invention, on a hearing- 
thereof, he may appeal from such decision on. 
the like terms and conditions as are provided- 
in the preceding section of this act, and the 
like proceedings shall be had to determine- 
which or whether either of the applicants is 
entitled to receive a patent as prayed for, 
&c." My authority therefore on this appeal 
is to determine which oi* whether either of the- 
applicants "is entitled to a patent as prayed- 
for." An applicant may be the first inventor 
and still not entitled to a patent. He may 
have lost his right in various ways, as for 
instance: 1st. By abandonment to the pub- 
lic. 2nd. Laches, in not applying in a reason- 
able time for a patent. 3rd. Permitting his 
invention to go into public use more than two 
years before his application. 4th. Um-eason- 
ably delaying to pei-feet his invention, till a 
later diligent original inventor perfects the 
invention and applies for a patent, &c. My 
duty therefore is to inquire into aU the facts- 
and circumstances given in evidence, whidt 
go to invalidate Dutcher's claim. 

It appears according to Dutcher's own pre- 
tensions and the evidence of his sole witness^ 
Isaac C. Myers, that Dutcher made the inven- 
tion late in 1854 or early in 1855, and applied! 
it to looms in a factory at North Bennington, 
Vermont, belonging to Mr. P. L. Robuason,. 
for whom Mj'ers was foreman or supei'intend- 
ent. In answer to the Sth interrogatory in- 
chief to witness Myers, he says, "It was put 
on to a loom and operated. I could not teU ' 
what became of it, I may have left some 
there after I left, but I cannot say as to that." 
In answer to the 9th interrogatory in chief 
Jlyers says, "They were put there by Mr. 
Dutcher for trial, and experiment on Dutcher's- 
account" In answer to the 19th, 20th and 
21st cross interrogatories he says h^ left Ben- 
nington, Vermont, February the Sth, 1855, 
does not know how many temples Dutcher 
constructed, like the new temple, only knows-- 
those he put on the looms, and does not 
know how long they remained on the looms, 
and whether they were on the looms when 
he left; also proved that Dutcher had a wox*k- 
shop eighty yards from Robinson's factory, 
and was a temple loom manufacturer. Mr. 
Dutcher did not apply for a patent until May^ 
the 14th, 1860. His adversary. Levering, in- 
vented the same improvement for temple fqr- 
looms according to the proof in Decembei', 
1859, or in January, 1860, and applied for a 
patent the 2Sth of March, 1860. It appears- 
that more than five years intervened between 
the date of Dutcher's discovery and his ap- 
pearance at the office to make his claiml and 
not till five or six months after Lovering's 
discovery of the same improvement and six 
weeks after Levering had actually presented 
his daim for the protection of a patent. It 
is not pretended by Dutcher (although Myers 
testifies his application of the temples to the 
looms in Bennington, Vermont, hi P. L. Robin- 
son's cotton mill, late in 1854 or early in 1855». 
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Avas an experiment, and on Butcher's own 
account); that the mveution was not then 
perfected and complete, on the contraiy his 
counsel, Mr. Broolcs, in his argument before 
me, strenuously insists the invention was as 
perfect and complete in 1So4-k> as it is now. 
There is no evidence that in the long interval 
he made any efforts to add to it or improve 
it, although ilyers proves Duteher was re- 
ported well off. Duteher's invention, as now 
claimed is the same, without alteration, im- 
provement or addition, as that applied to 
looms in the Bennington factory in 1854^5. 

It seems to me veiy clear that Mr. Butcher, 
by his long delay and gross neglect to give 
tlie public the benefit of his invention, by 
presenting it after it was perfected promptly 
at the patent office has forfeited all claim now 
to receive a patent, and this for many rea- 
sons. 

First. Because more than two years have 
elapsed since the invention was complete and 
the introduction into public use in Robinson's 
factory in 1854-55. Although Myers says the 
temples were tried as an experiment, and on 
Butcher's account, it is admitted by Butcher's 
counsel the invention was then perfect as it 
is now, and the temples were used for some 
time in Robinson's factory, a public place, 
open to public inspection without any conceal- 
ment, and whether Robinson bought and paid 
for them or not, he had certainly the use of 
them in his factory. That use, if it showed 
the temples to be profitable, would lead to 
the sale of them, and gave Mr. Butcher pro- 
spective profits. Myers says Butcher was a 
manufactm-er of temples, but whether he 
made others for sale like those put in use in 
Robinson's factory he does not know. 

Second. If Mr. Butehe]* concealed his inven- 
tion for five years after it was complete, even 
though he never sold it for profit, or introduced 
it to public use, he cannot now claim a patent. 
This, I think, has been settled by the su- 
preme court of the United States in Pennock 
V. Bialogue, 2 Pet. [27 TJ. S.] 1. They say: "If 
an inventor should be permitted to hold back 
from the knowledge of the public the secret 
of his invention, it would materially retard 
the progress of science and the useful arts, 
and give a premium to those least prompt 
to communicate their discoveries." 

In Kendall v. Winsor, 22 How. [63 U. S.] 
322, the supreme court says: "By corj-ect in- 
duction from these truths it follows that the 
inventor who designedly, and with the view 
of applying it indefinitely and exclusively for 
his own profit, withholds his invention fi'om 
the public, comes not within the policy or 
objects of the constitution or acts of congress. 
He does not promote, and if aided in his de- 
sign, would impede the progress of science 
and the useful arts, and with very bad grace 
could he apply for favor or protection to that 
society, which if he had not injured, he cer- 
tainly had neither benefited nor intended to 
benefit. Hence, if during such concealment 
an invention similar or identical with his own 



could be made and patented, or brought into 
use without a patent, the latter could not be 
inhibited nor restricted upon proof of its iden- 
tity with a machine previously invented and 
withheld and concealed by the Inventor from 
the public. The rights and interests, Avhether 
of the public or of individuals, can never be 
made to yield to schemes of selfishness or 
cupidity." Again at page 327, same case, 
they say: "It is unquestionably right of every 
inventor to confer gratuitously the benefits of 
his ingenuity upon the public, and this he may 
do either by express declaration or by conduct 
equally significant, with language, such for 
instance as an acquiescence in the full knowl- 
edge of the use of the invention by others, or 
he may forfeit his right as an inventor by a 
Avillful or negligent postponement of his 
claims, or by an attempt to withhold the ben- 
efits of his improvements from the public 
until a similar or the same improvement 
should have been made and introduced by 
othei's. Whilst the remuneration of genius 
and useful ingenuity is a duty incumbent on 
the public, the rights and welfare of the com- 
munity must be fah'ly dealt with and effect- 
ually guarded." And the same page: "Theso 
cases," referring to Pennock v. Bialogue, 2 
Pet. [27 U. S.] 1, and Shaw v. Cooper, 7 Pet. 
[32 U. S.] 291, "may be regarded as leading 
cases upon the question of abrogation or re- 
linquishment of patent privileges, as result- 
ing from the party's intention, from abandou- 
ment or neglect, or from use known and as- 
sented to." I also refer on this point to the 
case of Spear v. Belson [Case No. 13,223], de- 
cided by me on appeal from the patent oflace, 
August the 29th, 1859. In that case among 
other things I said: "The 7th section of tlie 
act of 1839 [5 Stat. 354] denies to an inventor 
who has sold his invention before he has ap- 
plied for a patent, a right to a valid patent, 
if such sale has been made more than two 
years before such application, and I see no 
reason why an inventor, who has concealed 
his invention more than two years, and there- 
by injured the public, should stand on a bet- 
ter footing than the inventor above referred 
to who sells. The statutory bar to the in- 
ventor who seUs, would seem by analogy 
very properly applicable to the inventor who 
secretes. Mr. Belson has withheld his appli- 
cation not only for more than two years, but 
for more than five years. His delay in m.v 
judgment for this long time amounts to gi*oss 
and culpable negligence, and forfeits his right 
to a patent, unless satisfactorily accounted for. 
If the statutory .bar (of two years) is properly 
applicable by analogy as above suggested, 
then it cuts off all excuses good or bad, but 
if I am wrong in this, let us turn to the ex- 
cuses, &c," In the present case no excuse for 
the culpable delay has been made by Mr. 
Butcher. 

Third. The same invention was patented in 
England, to Elser and Leach, January the 
8th, 1859, more than two years before the 
date of Butcher's application to the patent 
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office here. Under the 7th section of the act 
of 1836, this English patent would have 
barred Dutchei-'s case, in the office the same 
invention had been patented abroad. The 
words of the section apphcable here are: 
"But whenever on such examination it sliall 
appear to the commissioner that the applicant 
was not the origuial and first inventor or dis- 
coverer thereof, or that any part of that 
which is claimed as new had before been in- 
vented, or discovered, or patented, or de- 
scribed in any printed publication in this or 
any foreign country as aforesaid, &c" It is 
true this provision of law has been modified 
by the 6^ section of the act of vhe 3d of 
March, 1839. The 6th section is in these 
words: "That no person shall be debarred 
from receiving a patent for any invention or 
discovery as provided in the act approved on 
tlie 4th of July, 1836, to which this is an ad- 
dition, by reason of the same having been pat- 
ented in a foreign country more than six 
months prior to his application, provided that 
the same shall not have been introduced into 
public and common use in the United States, 
prior to the application for such a patent, &c.*' 
Now this proviso, it seems to me, still debars 
arr. Duteher. Mr. Dutcher did not maJie his 
application for a patent till the Uth of May, 
ISGO. Many months before that time Lever- 
ing had invented and used the same temples, 
and had actually applied to the office for a 
patent, on the 2Sth of March, 1860. These 
acts of Lovering, I think, must be held to 
gratify the words of the proviso of the 6th 
section above set forth, introduced into pub- 
lic and common use in the United States, 
prior to the "application for such patent." 

On all these groimds therefore, I am of 
opinion Mr. Dutcher has forfeited his right 
to the patent claimed by him. I sustain Ihe 
appellant's 5th reason of appeal, and do this 
2-ith day of May, 1861, reverse the judgment 
of the commissioners of date 4th of February, 
1861. I am also of opinion that Lovering is 
not entitled to the patent claimed by him. 
because he has been anticipated in the inven- 
tion of Dutcher, and also by the English 
patentees, Elser and Leach. 
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LOVERING V. HEARD. 

[1 Oraneb, 0. C 349.] i 

Ciicuit Court, District of Columbia. Oct., 1806. 

Costs— Counties op Distkict of Columbia. 

A resident of Alexandria, suing in "Washtogtou, 
must give security for costs. 

Lovering lives in Alexandria. Motion for 
a rule on the plaintifiC to give security for 
costs. Granted, after consideration of the 
laws of Maryland on that subject. Alexan- 
dria county is to this county as a separate 
state, governed by different laws, although 

1 [Reported by Hon. ■William Cranch, Chief 
Judge.] 
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under one jurisdiction. Execution will not 
run from one county into the other. The mar- 
shal cannot distrain in Alexandria, for fees 
due to the officers in Washington county. 
The modes of collecting fees are different. 
Rule granted. 



LOVET?ING (aiATTOCKS v.). See Case No. 
9.299. 

LOYETT V. BISPHAM. See Case No. 8,985. 



Case 'No. 8,555. 

The LOVETT PEACOCK. 

[1 Lowell, 143.1 1 

District Court, D. Massachusetts. March, 1867. 

Salvage— Deuemct—Finai. Abasdonsiest — Oc- 
CDPATIOX B^ Salvoks— Compessation. 

1. A hark fell in with a schooner three hundred 
miles from shore in distress. The bark sent pro- 
visions, which were returned; the crew of the 
schooner abandoned her and went on board the 
bark, which proceeded on her voyage for three 
hours, when the captain finding the weather more 
favorable returned to the schooner. The cap- 
tain of the schooner not being able to induce his 
men to return to their vessel, the second mate aiul 
four men of the bark went with provisions and 
sails and brought the schooner to port. Held, not 
a case of derelict, as the final abandonment by the 
owners and the occupancy by the salvors were 
contemporaneous acts, and the one would proba 
blv never have happened unless in a situation 
where the other was possible, as the boat of the 
schooner could not take off all her crew. 

[Cited in The Cleone, 6 Fed, 525.] 

2. The. actual salvors succeeded in bringing in 
the schooner and cargo, valued at ?90,000, after 
thirteen days of severe labor and hardship, and 
after encountering a gale in the Gulf Stream. 
One-fourth of the value was decreed. 

[Cited in The Maggie Willett, 27 Fed. 521.] 

3. The first mate of the bark, who had re- 
fused to volunteer, was given the same share only 
as the other seamen who remained in the bark. 

4. Distribution of the salvage. 
In admiralty. 

J. C. Dodge and T. K. Lothrop, for libel- 
ants. 

H. C. Hutchins and J. C. Carter, for claim- 
ants. 

LOWELL, District Judge. On the after- 
noon of the twenty-first day of January, 1867, 
the bark Flora Southard, proceeding in ballast 
from Boston to Philadelphia, and having on 
board most of the supplies necessary for the 
voyage to Rio de Janeii-o, which she had 
agreed to undertake from Philadelphia, and 
valued with her stores at about thirty thou- 
sand dollars, fell in with the schooner Lovett 
Peacock, in distress, in latitude 37° 15' N. 
and longitude 70° 30' W., some three hundred 
miles from any land. The schooner had a 
signal flying, and as the vessels came within 
hail, her master said he was short of bread, 
flour, and water, had lost his sails, and his 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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crew were exhausted. The master of the 
bark replied that he could furaish him with 
bread, but that he had himself lost several 
sails; he lowered a boat and sent his mate 
on board the schooner with two barrels of 
bread, and with orders, as he testified, to 
inquire into the wants of the schooner, and 
to bring the master on board for consultation,, 
if he wished to come. When this boat reach- 
ed the schooner, the mate was told that he 
need not put the bread on board as the schoon- 
er Avas to be abandoned. The mate carried 
back to the bark a part of the schoonei-'s 
crew, and the remainder followed with the 
officers and the captain's wife in the schoon- 
er's boat. When aJl had been safely received 
on board, tlie bark filled away and stood on 
her course, it being then about eight o'clock 
in the evening and the weather very threat- 
ening. At about eleven o'clock the master 
of the bark, finding that the wind was going 
down, put his vessel about and returned to 
look for the schooner, which had a veiy 
valuable cargo of cotton on board, appraised 
by order of court with the schooner at ninety 
thousand dollars and upwards. Before day- 
light in the morning the two masters went 
on board the schooner, and Captain Mclntiro 
of the bark was satisfied that she could be 
brought in. When they returned to the bark 
Captain Reagan of the schooner called his 
men aft and asked them to go in the schoon- 
er, and they refused. Captain Mclntire then 
asked his own mate to undertake the service, 
and he refused; the second mate of the bark 
consented, and with four volunteers from the 
bark's crew went on board, with two bar- 
rels of bread and two sails, and after thirteen 
days succeeded in bringing the vessel into 
Holmes Hole in this district During three 
successive days of the thirteen the schooner 
was obliged to lie to in the Gulf Stream in a 
severe gale, and the men were almost con- 
stantly at the pumps, the officer taking his 
turn with them both then and afterwards. 

The disputed points were, whether the mas- 
ter of the bark took any unfair advantagp 
of his position to obtain the control of the 
salvage enterprise, and how far the vessel 
was in peril, and what was the conduct of 
the schooner's master at the beginning and 
during the continuance of the salvage service. 
The master of the schooner swore that he was 
ready and anxious to proceed on his voyage, 
but that his men deserted him, and that even 
then all he wanted was men, provisions, and 
sails; that sails and men were refused him; 
that Captain Mclntire exaggerated the dam- 
age to the schooner in order to discourage 
him while enhancing the value of his own 
sei"vices, 

LOWELL, District Judge. I am entirely 
satisfied that the imputations on Captain Mc- 
Intire's conduct are untrue. The only foun- 
dation for them is the qualified refusal of 
sails on the first day, which is satisfactorily 
explained by Captain Mclntire, and which 
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I do not believe had any influence on the re- 
sult. Upon all the evidence it is clear that 
master, officex-s, and men of the schooner 
thought it prudent and proper to abandon 
her. She had met a great deal of bad weather; 
had lost all her large sails, and one of her 
boats; was much strained and damaged in 
her upper works, so as to leak badly in heavy 
weather; her cabin and house were both so 
injured as to let in the cold and wet; her of- 
ficers, and a double crew that she happened 
to have, were exhausted and disabled. Wheth- 
er Captain Reagan ought to have despaired 
of his ship, while her huU remained sound, 
is a different question. His conduct is of im- 
poi-tance chiefly in this respect, that if he was^ 
as he would have us believe he was, the 
promoter of the salvage entei-prise, and able 
and willing tp lead it, and the bark's crew 
were willing to go with him. Captain Mc- 
lntire certainly had no right to attempt to 
enhance the service hy sending an officer who 
was not needed; and such conduct would di- 
minish his compensation and perhaps that of 
his principals, the owners, though it might 
not affect that of the actual salvors who were' 
no parties to it This line of evidence, too, 
has a bearing upon the amount of peril, as 
it appeared to the parties at the time. The 
truth appeal^ to me to be that Captain aic- 
Intire believed, and openly and without any 
concealment said, that the schooner could be 
saved; that in this opinion he differed from 
all the other persons who had any means of 
knowledge; that if Captain Reagan did not 
agree with the majority, he at least presented 
that appearance, which is all that is important 
In this case, as it is all that can affect the 
salvors; 

Such being the state of affairs the question 
arises and has been earnestly argued, wheth- 
er this is a case of derelict I cannot think 
it was, because the final abandonment by 
the owners and the occupation by the salvors 
were contemporaneous acts, and the one 
would probably never have happened unless 
In a situation where the other was possible, 
since the boat of the schooner was not cap- 
able of taking off all her crew. So that the 
owners of the saved property must be credited 
with the chance, whatever it may have been 
worth, of the schooner making Bermuda, 
which she. was undeitaking to do when fallen 
in with by the bark, and not merely with the 
chance of a vessel abandoned on the high 
seas being picked up. I have always strongly 
insisted upon the distinction between a ves- 
sel disabled at sea and one abandoned there, 
and%gain between a vessel abandoned at 
sea and one abandoned on a frequented coast 
where assistance can be obtained, becauso 
an attention to these distinctions seems to me 
to reconcile many of the most apparently con- 
flicting decisions upon the quantum of sal- 
vage. The true point here is, that not merely 
the risk the vessel is In of present or early 
damage or destruction must be looked at, but 
the peril that the owner is in of never re- 



,[15 Fed. Cas. page 1005] 

covering his propei-ty; so that I consider a 
vessel found floating at sea, however sound 
'She may be and however fair the weather, 
is in the greatest danger of being lost to the 
owner; while a vessel much more shattered, 
with a crew stiU on board, though willing 
and anxious to abandon her if they could, is 
really in a more hopeful state, so far as the 
•owner is concerned,— the accomplished fact 
-of abandonment on the high seas, no matter 
for what reasons, being a most important one 
In this respect. Looking thus at the present 
■case it does not appear to be one of derelict 
in the strictest sense, but it does appear to 
^present a salvage seivice of a veiy high de- 
gree of merit. I cannot but look at the 
chances of safety fi'om the point of view of 
the persons on the spot at the time; and I 
find that all of them, with the single excep- 
i;ion of Captain Mclntire (for his second mate 
had not been on board the schooner when he 
gallantly offered his services), despaired of 
saving the property. The plan was conceived 
;by him, and was well and faitlifuUy car- 
ried out by the second mate and the four 
men, with some risk and much exertion and 
fatigue, continued 'for thirteen days, and this 
very valuable cargo has been saved by their 
-exertions from a peril which must by the con- 
sent of all be taken to have been very great; 
for Captain Mclntire himself so considered it 
when he found how bad the weather was 
during the next few days; and every one 
•else was of that opinion before. 

It is therefore a case for very liberal com- 
pensation. And I consider that I do not go 
too far in decreeing, as I do, one-fourth of 
the net value, or twenty-two thousand five 
liundred dollars. The distribution 'Will be 
governed by the circumstances of the case as 
-applied to the general rules in salvage. • The 
■owners appear to be entitled to the. usual 
share of one-third; the master, who was the 
■only originator and instigator of the whole 
enterprise, and the second mate who conduct- 
ed it to a successful conclusion, giving the 
work of his hands as well as of his head, 
and the men who were with him, are all to 
lie highly considered. The men who remained 
on board the bark are entitled to some share, 
but they neither underwent the actual hard- 
ship and whatever there was of danger, nor 
were they exposed to much additional labor, 
for tliey had the assistance of the shipwreck- 
ed crew to some considerable extent in place 
of those who went in the schooner. The first 
-officer who refused, as he had a right to do, 
to give the aid of his skill and experience, 
•cannot expect much. Lord Stowell once re- 
fused to give any thing to a mate nnder some- 
what similar circumstances. But as the sal- 
vors have received the benefit of his services 
■on board the bark, I shall give him the share 
•of a man. The distribution then will be as 
follows: 

To the owners of the Flora Southard, one- 
-third; to the master, one-sixth; to the sec- 
•ond mate, one-ninth; to the four men, actual 
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salvors, ?1100 each; to the sis persons who 
remained on board the bark (exclusive of the 
master), the remaining sum of $4350, to be 
divided between them in proportion to their 
wages, except that the mate is to rate as an 
able seaman only. 



I.QVETT PEACOCK, The (FIELD v.). See 
Case No. 4,768. 
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LOVING et al. v. PAIROHILD. 
[1 McLean, 333.] i 

Circuit Court, D. Ohio. Dec, Term, 1838. 

Fleadixg— Amendment — Atfidavit to Plea. 

This is an action of assumpsit, brought by 
the plaintiffs [O. Loving & Co.] against the 
defendant [Oliver Fairchild], as the acceptor 
of a bill of exchange. The declaration hav- 
ing been filed, the defendant filed his plea of 
non-assumpsit, without annexing to it an 
affidavit, as the statute requires, that the 
instrument on which the action is brought, 
was not executed by him. And a motion 
was made by Mr. Fox for leave to amend the 
plea by annexing such affidavit to it, as the 
rule of the court, which adopts the statute, 
requires. 

Mr, Wright, opposed the motion. 

OPINION OP THE COURT. The present 
motion cannot be distinguished from other 
motions, for leave to amend the pleadings. 
And this court have always been liberal in 
allowing amendments for the advancement 
of justice, where they are applied for in 
reasonable time. Leave is given to amend 
the plea by annexing an affidavit to It, at 
the costs of the defendant. 
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LOYREIN V. THOMPSON. 

D. Spr. 355.] 2 

District Court, D. Massachusetts. March, 1857. 

Seama>"s Wages— Mixob— Suit by Fathek— De- 
sertion — Shipping Articles — Justifiably 
Sepakated — To What Entitled— Chakges— 
Usage, 

1. Under the general maritime law, desertion 
does not necessarily work a forfeiture of all ante- 
cedent earnings; it rests in the discretion of the 
conrt. 

[Cited in Swain v. Howland, Case No. 13,661; 
The Balize, Id, 809.] 

2. Even a statute desertion by a minor, wlio 
had engaged iu a whaling voyage without his 
father's consent, is no defence to a suit by the 
father for his services. 

3. The lav in the shipping articles was adopt- 
ed as the rule of damages, the father not claim- 
ing any other. 



1 [Reported' by Hon. John JleLean, Circuit 
Justice.] 

2 [Reported by F. B. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by periuissiou,] 
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4. If during a whaling voyage, a seaman be 
justifiably separated from his ship, he is entitled 
to such proportion of the whole proceeds, as the 
time he served bears to the whole time of the 
voyage. 

[Cited in Antone v. Hicks, Case No. 493.] 

5. Certain charges by the owners disallowed, 
usage notwithstanding. 

[Cited in Frates v. Howland, Case No. 5,066.] 

lu admii-alty. 

R. C. Pitman, for libellant. 
A. Maekie and A. S. Cushman, for re- 
spondent. 

SPRAGUE, District Judge. This is a li- 
bel by a father for the services of his minor 
son, in a whaling voyage. The soA was Dorn 
in New Hampshire, in the year 1834. With- 
out the knowledge or consent of Ms father, 
be left his home in New Hampshire, went to 
Vermont and Maine, wbere he remained a 
considerable time, and thence to Boston. In 
this city he soon found himself in a shipping 
office, where he was induced to engage in 
the Avhaling service. He was then nineteen 
years of age, and so stated to the shipping 
mastei*, who told him, that would not do, be 
must be twenty-one; he then said he guessed 
he was twenty-one, which, without further 
inquiry, was deemed satisfactory, and a con- 
tract was made with him. He was earned 
to New Bedford, and there shipped for a 
whaling yoyage, on board of the respondent's 
ship, and signed articles at a lay of one one- 
hundred and ninetieth. He proceeded on the 
voyage round Cape Horn, to the Pacific and 
Arctic Oceans, where the ship was nearly 
filled with sperm and whale oil. On her 
homeward voyage she stopped at the Sand- 
wich Islands, where the son deserted, being 
still a minor. The ship then returned, with- 
out him, to New Bedford, and the whole pro- 
ceeds of the voyage were delivered to the re- 
spondent. 

The desertion is now relied upon as a de- 
fence to this libel, and it is insisted by the 
respondent that all i-igbt to any share or com- 
pensation was thereby forfeited. But even 
in case of a seaman of full age, a desertion 
merely, under tlie general maritime law, does 
not necessarily work a forfeiture of all ante- 
cedent earnings; it is a matter within the 
discretion of the court. As against the claim 
of the libellant, a desertion, even under tbe 
statute, is no defence. The son was a minor, 
both when he formed, and when be dissolved, 
his connection with this ship. 

It is not shown that the desertion occa- 
sioned any loss or inconvenience to the re- 
spondent, nor is any to be pi-esumed. The ship 
was only to be navigated home, wbieh re- 
quires a smaller numbei* of hands than the 
taking of whales. This young man ren- 
dered faithful and valuable seiTices to the 
respondent for the term of fourteen months. 
His time and labor belonged to his father, 
who now claims compensation therefor. And 
it is no answer to say that the son refused 



to perform further service. The claim is as 
well founded in law as it is in justice. 

The next question is, what shall be the 
amount of compensation to the libellant? 
Tbe only means furnished by the evidence 
of determining what that shall be, is the lay 
stipulated for in the articles; that is not 
necessarily the rule of damages, in cases like 
the present, and the libellant might have in- 
troduced other evidence, and the court might 
have adopted a different basis of calculation. 
But as this case has been presented to me, I 
shall give to the libellant the stipulated 
share of the proceeds, making up tlie voyage 
in the same manner as in case of a seaman 
of full age, who has been justifiably separat- 
ed from the ship before the termination of 
the voyage. By the articles, if this young 
man bad performed the whole voyage, he 
would have been entitled to one one-hundred 
and ninetieth of the proceeds. The libellant 
is to have such proportion of that one one- 
hundred and ninetieth, as the time of sen^- 
iee bore to the whole time of the voyage. 

In the accounts presented by the respond- 
-ent, several items have been objected to; 
the first is the chai'ge of commissions for 
disposing of the oil and bone, and settling the 
voyage. The obligation to do this is assumed 
by the owner in the ninth article of the ship- 
ping articles; it is a part of his conti-act, 
and lie has no more right to make a charge 
against the seaman for performing the con- 
tract, than the latter has to make a charge 
against the owner for performing the duty of 
a seaman. The ship's husband may charge 
his co-owners a compensation by commission 
or otherwise, but that is no concern of the 
seaman.. 

The next is a charge of ten dollars for pre- 
paring the vessel for sea. This is founded 
upon the supposition that the seaman, by his 
contract, is bound to labor ui such prepara- 
tion, and that he has neglected to do so, and 
thereby occasioned expense to the owner. 
Where it is proved that the seaman has been 
called upon to perform that service, and has. 
refused or neglected to do so, it may be rea- 
sonable that he should pay such oxi>euse, 
but there is no such proof in the present case. 
No opportunity was given to this young man 
to perform this labor himself, although it ap- 
pears that he was in New Bedford between 
two and three weeks before the sailing of the 
vessel, and it would have been better for 
him to have been employed on board of her, 
than exposed to the temptations of idleness 
during that time. This item cannot be al- 
lowed. 

The next charge is Ma comber's bill, which 
the libellant's counsel says contains a charge 
of five dollars paid to the former, as a bounty 
for engaging this young man. That is, in a 
settlement under a contract, one of the par- 
ties charges the other a sum of money paid 
to a third person, to procure the other to en- 
ter into the contract Such a claim is inad- 
missible. 
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The next item is insurance. Before sailing 
on tlie voyage, the seaman obtained certain 
outfits on credit, and gave to the outfitter an 
order on the owner, which the latter accepted 
and paid, the owner thereby became a cred- 
itor, and beside the personal liability of the 
seaman, held the proceeds of Ms voyage as 
security, and now charges insurance on the 
amount paid. No insm'ance was effected at 
the request of the seaman, or which could in 
any event enure to his benefit. But the 
claim is for the risk, that the earnings would 
not be sufficient to pay for the outfits. That 
is, when a debtor is ready to pay the whole 
amount of his debt, a creditor demands a 
further sum for the hazard, which he orig- 
inally incurred, of the solvency of the debtor. 
This charge must be disallowed. 

It is urged that all these charges are usual 
in New Bedford. I have not thought it nec- 
essary to receive evidence of such usage, be- 
cause the claims are of such a character that 
usage cannot give them validity. A practice 
to allow them must have had its origin in the 
ignoi-ance and necessities of the seamen, and 
could not have arisen between parties stand- 
ing on equal grounds. Other items in the 
account were objected to, some on the ground 
that they were not necessaries for a minor, 
and others as inadmissible even against an 
adult, but an agreement between parties pre- 
cluded the necessity of the court's malting 
any decision thereon. Deci-ee for the libel- 
lant. 

See Luseom v. Osgood [Case No. 8,608]; 
Gladding v. Constant [Id. 5.468]; Gifford v. 
Kollock [Id. 5,409]; Swain v. Howlaud [Id. 13,- 
GOl]. 



Case No. 8,558. 

In re LOW et al. 

Es parte BAKER et al. 

[2 Lowell, 264.] i 

District Court, D. Massachusetts. June, 1873. 

Seamen's Wages — Fishing Vovage — Lien on 

Fish — PuBcnASER op Vessel — Sdbro- 

GATiox— Charges. 

1. Seamen engaged and serving for a fishing 
voyage have a lien on the fish for their wages. 

2. Where the owners of a fishing-vessel became 
hanlvvnpt, and afterwards the vessel arrived, and 
the assignees received the proceeds of sales of 
the &sh,— held, they took them subject to the 
lien of the seamen. 

3. Where the assignees sold a fishing-vessel for 
its full value, without taking into account any 
secret liens, and the purchasers were afterwards 
obliged, bv a libel against the vessel, to pay wages 
of some of the fishermen for the preceding voy- 
age,— held, the purchasers of the vessel were sub- 
rogated to the lien of the seamen against the fish 
and their proceeds, and might recover of the as- 
signees such proportion of those proceeds as the 
wages so paid bore to the whole amount of wages. 

[Cited in Story v. Russell, 157 Mass. 159, 31 
N. E. 755.3 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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4. In ascertaining the net proceeds of the fish, 
the assignees were permitted to deduct the neces- 
sary expense of recovering a part of the vahie 
from an adverse claimant, who had taken the 
fish by replevin from the possession of the as- 
signees. 

Petition by [J. Baker et al.] mortgagees of 
the fishing-schooner Florence Reed, of Glou- 
cester, praying that the assignees in this case 
might be ordered to pay out to them a part 
of the money received for the sale of a fare 
of fish. The case was, that John Low & 
Son, the bankrupts, were in possesion of the 
vessel, and sent her on a voyage to the 
Grand Banks; and, before her return, the 
petition in bankruptcy was filed, and the 
marshal took possession of the schooner and 
her catch, and turned them over to the as- 
signees, who sold a part of the fish and re- 
ceived the proceeds. The remaining fish 
were replevied by a writ out of a state court 
by Alfred & Sylvanus Low, who claimed title 
through an alleged sale of the catch; but the 
court decided against them, and ordered a 
return of the goods, and the assignees re- 
ceived their value from the sureties on the 
replevin bond. In the mean time, the as- 
signees sold the equity of redemption in the 
schooner to the petitioners for $350; and aft- 
erwards the seamen proceeded against the 
vessel in admiralty for their wages, and re- 
covered a decree, which the petitioners sat- 
isfied. The petition alleged that the fish, or 
their proceeds in the hands of the assign- 
ees, were subject to lien for the wages, and 
that the petitioners ought to be subrogated 
to the rights of the seamen. The contract 
between the bankrupts and the fishermen 
were for shares of the fish caught by them 
respectively. 

J. 0. Dodge and P. W. Ohoate, for peti- 
tioners, cited, to the point that there was a 
lien, Knight v. Parsons [Case No. 7,886]; 
Two Hundred and Ninety Ban-els of Oil [Id. 
14,294]; The Antelope [Id. 484]; and on the 
doctrine of subrogation. Story, Eq. Jur. 
§§ 499, 633, 634; Wall v. Mason, 102 Mass. 
313; The William F. SafEord, Lush. 69; The 
Tangier [Case No. 13,744]. 

S. B. Ives, for assignees. 

LOWELL, District Judge. Although the 
fisherman is in many respects like a hired 
seaman, yet he has a right to say that the 
proceeds of the fish shall be appropriated to 
his payment; in other words, he has an 
equitable lien on the fish, subject, of course, 
to the absolute right of a solvent owner to 
convey and giVe an indefeasible title to the 
purchaser. It is very like the lien of sea- 
men on the freight, which does not oblige a 
freighter to see to the application of his 
money; but, until a payment has been made, 
the lien may be enforced in the admiralty. 
The Antelope [supra]. A court of equity 
would, if necessary, require the assignees of 
a bankrupt to keep a separate account of the 
catch of a voyage coming into their hands, 
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and to pay out of it the several proportions 
<Iue to the master and men. The jmisdic- 
•tion is likewise vested in the court of bank- 
ruptcy, and does not, in mj opinion, require 
^ regrular hill to be filed; and the panifis 
here have not sought to interpose any tech- 
nical objection. 

The remaining question is, whether the pe- 
titioners, having been obliged to pay the wages 
or shares in order to save the vessel, are 
subrogated to the lien of tlie seamen against 
the fish. The equitable doctrine of subroga- 
tion, or substitution, is applied in a great 
rariety of cases, and upon the broad ground 
that the money or property of one man has 
^one to pay the debt of another, and that 
in such ease the person paying shall be en- 
titled, in equity, to an assignment of all the 
securities of the creditor. See The Tangier 
{supra]. This is a right which the creditor 
-cannot defeat; which nothing, indeed, can 
defeat but intervening equities. It has very- 
■often been applied for the benefit of purchas- 
ers. One of the simplest and most common 
-cases is where a parcel of land is subject to 
an incumbrance, and part of it is sold for a 
full price, as being clear of incumbrances. 
"The vendee can, in equity, require, as be- 
tween himself and the vendor, the whole 
burden to be thrown on the part which re- 
mains unsold. That case is closely anal- 
ogous to this. The diflaculties which have 
arisen in the application of the rule, where 
the rights of several successive purchasers 
are in question, and which may depend upon 
a great variety of considerations, such as 
■express or implied notice, need not engage 
our attention at this time, because this case 
presents the most elementary form of the 
■doctrine. And the rule is worked both ways, 
for vendor or vendee, as the equities of their 
position may require. The seamen here had 
two securities; and, if the petitioners had 
bought the vessel under a contract which 
bound them to satisfy these debts, and the 
assignees had then been obliged to pay them, 
the latter would have the right to resort to 
the vessel itself, if the personal responsibil- 
ity of the petitioners were inadequate or un- 
satisfactoi^; and if the petitioners, on the 
other hand, bought without notice, and with 
no allowance for secret liens, and have been 
■obliged to pay them, they can resort to the 
fund which has come to the assignees, not 
in the mass of the bankrupt's assets, but in 
a distinct form, and with a charge fixed upon 
it for the payment of these debts. I under- 
stand it to be admitted, as matter of fact, 
that the vessel was bought for her full value, 
neither party remembering or having any re- 
gard to these liens; and the case is therefore 
made out. The right does not depend on the 
form of the bill of sale, whether a mere re- 
lease or a deed with covenants; but that is 
■only one kind of evidence. The true question 
is one of intent, to be gathered from all legal 
■evidence. As the assignees have been put to 
•expense in recovering the fund, they have a 



first charge upon it for their reimbursement; 
and this may prevent the petitioners recov- 
ering the full amount of their payments. 
The prayer of the petition is, that the assign- 
ees be ordered to pay over such propoition 
of the net proceeds received by them from 
the fish and from the replevin bond, as th(» 
shares of the fishermen who have been paid 
by the petitioners bears to the whole sum so 
received. Taking net proceeds to mean such 
as remain after deducting all necessary 
charges, including those of the replevin suit, 
the prayer is granted. 
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LOW et al. v. ANDREWS et al. 

[1 Story, 38.3 i 

Circuit Court, D. Massachusetts. Oct. Term, 
1839. 

Sale— Contract to Deliver— Statute of Frauds 

—Lex Loci Coxtraotus— Loss op Goods in 

Tkansitc — Bill, of Ladisg. 

A contract was made in France between A. 
and B., by which certain goods were to be pro- 
oin-pfl to lie manufactured by A. and transmitted 
by him through B.'s agents at Havre, with in- 
structions as to their further transmission. T%vo 
cases of goods were sent to Havre, and forwarded 
by B.'s agents with bills of lading in one vessel, 
the invoice of one of the cases having been sent 
by a previous vessel. The latter case having ar- 
rived in a different vessel from that in which the 
invoice was sent, was not claimed, and was sent 
to the public storehouse, where it was burnt. 
Held, that there was no sale by A. to B., but only 
a contract to deliver goods. That the statute of 
frauds did not apply, because the contract was 
made in France. That A. was legally discharged 
from all control over the goods upon their arri- 
val at Havre. That it was incumbent on B. to 
show any omission on the part of A. to instruct 
B.'s agents as to the transmission of the goods 
from Havre, and that the loss of the goods was in 
consequence of such omission. That the putting 
of goods on board a vessel and transmitting bills 
of lading vested the property in the consignee, 
though the bill of lading should not arrive. That 
A. was not bound to send a duplicate invoice, un- 
der these circumstances, in the absence of an in- 
variable custom. That B. was guilty of neglect 
in not making search for the goods, which did not 
arrive as by the invoice. 

[Cited in Cochran v. Ward, 5 Ind. App. 95. 
29 N. E. 797, and 31 N. E. 581.] 

This is an action of assumpsit to recover the 
price of a case of black silk cravats, contract- 
ed to be delivei-cri vmder the following cu-- 
cumstauces: The plaintiffs are commission 
merchants, residing in Paris. They receive 
orders and furnish goods for the American 
market. The defendants are wholesale deal- 
ers in French goods, residing in Boston, llr. 
Audi-ews, one of the defendants, visited 
France in the autumn of 1836, and contracted 
with the plaintiffs for a quantity of silk 
goods, and among them two cases of silk 
cravats, containing a hundred dozen in each 
case. The terms of the contract were, that 
the plaintiffs should procure the goods to be 

1 [Reported by William W. Story, Esq.] 
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manufactured, should send them to "Welies 
& Greene, at 3-lavre, to be shipped to the 
house of 3klr. Andrews in America. One of 
the clerks of Low & Berry, who testified to 
this contract, stated that Mr. Andrews spoke 
of Welles & Greene as "his agents," and 
said that they had heen directed by him to 
follow the plaintiffs' instructions as to the 
shipment. Another clerk testified, that Mr. 
Andrews directed the plaintiffs to order 
Welles & Greene to ship tliem to him at 
Boston, "through Chadwiek & Carrington, 
at New York." It also appeared that he di- 
rected the cases to be marked C. A. 13 and 0. 
A. 14. The plaintiffs immediately transmitted 
orders to the manufacturers in Germany to 
have the cravats made, packed in cases, and 
marked as above, and sent to Welles & 
Greene, at Havi-e. It appeared that the man- 
ufacturers did not know the defendants in the 
case, nor for whom the goods were destined. 
They were made wholly on account of tlie 
plaintiffs. They were manufactured, packed, 
marked, and sent to Welles & Greene, at 
Havre, by roulage (or baggage-wagon). The 
letter containing the invoice of the case mail- 
ed 0. A. 13, written by the manufacturers to 
plaintiffs, was dated December 24, 1836; that 
-containing the invoice of case C. A. 14, was 
written December 31, 1836. The plaintiffs 
fceut an invoice of the first case (0. A. 13) to 
the defendants, by the packet Formosa, 
which sailed from Havre on the 16th of Jan- 
uary, supposing that the case would arrive 
nt Havre in time to go by that packet; and 
they sent an invoice of the second case by 
the Francois I., which sailed on the 27th of 
January. These invoices were duly received. 
In point of fact, the case marked C. A. 13, 
did not arrive at Havre until January 18th, 
and the case C. A. 14, arrived Januai-y 24th, 
and both were sent by the Francois I. Be- 
fore they had arrived at Havre, Mr. Andrews 
had directed the plaintiffs to order Welles 
■& Greene to change the marks on the cases 
from 0. A. to A. & Co., presemng the same 
numbers, and instructions were accordingly 
sent to tliat eff'ect at the time the goods were 
supposed to be at Havre. 

Welles & Greene received the goods by 
Toulage, or a baggage-wagon, changed the 
marks, had tJiem duly shipped, and sent a 
bill of lading of both cases to the defend- 
siuts at Boston, and debited the sliipping 
<;harges to the defendants, through Welles & 
•Co. of Paris, and ihe defendants subsequent- 
ly paid them. The goods were landed at Kew 
York; the case A. & Co. 14, was entered at 
the custom house by Chadwiek & Co. (defend- 
ants' agents) by the invoice, transmitted by 
defendants from Boston. They had also en- 
tered the case No. 13, by the invoice, as hav- 
ing arrived In the Formosa, but of course 
<Ud not find it on board of her. Having 
arrived in the Frangois I., and not being 
claimed, it was sent to the public store, and 
there burnt in a fire which consumed the 
building. The bill of lading, it does not ap- 

15FED.CAS.— 64 
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pear was ever received. No duplicate invoice 
was ever sent of case No. 13. It appeared 
in evidence, that Low & Berry had no con- 
trol over the goods after leaving the manufac- 
turers, as they were under the charge of gov- 
ernment officers, in their transit across the 
kingdom of France. It also appeared, that 
it was a common occurrence for invoices of 
transit goods, that is, goods sent from Swit- 
zerland or Germany tiirough France, to come 
without the goods themselves; the merchant 
at Paris writing by the packet, which he sup- 
posed would carry them, but that in point 
of fact they sometimes would arrive too late, 
and in such case, they were always looked for 
In the next packet. It did not appear, tliat it 
was the general usage to send duplicate in- 
voices. It was not ascertained, that the case 
No. 13, had arrived in the Frangois I. until 
after the fire. On examining the manifest 
of the cargo, and the receipt of the store- 
keeper, it was found that it had been stored 
and burnt. 

Upon these facts the defendants contend- 
ed. That the sale was void, there being no 
memorandum in writing as required by the 
statute of fi-auds. That Welles & Greene 
were agents of the plaintiffs, who were re- 
sponsible for their omissions and neglects. 
That the orders of Mr. Andrews were not 
complied with, as he directed the goods to 
be shipped to him through Chadwiek & Co. 
That the plaintiffs were guilty of neglect in 
not infoi-ming the defendants, that the case 
No. 13, did not go by the Foi-mosa, and in not 
sending duplicate invoices. That there was 
no such delivery as to vest the property in 
the defendants. Upon these points, the ease 
was submitted to the jury. Other matters 
were commented upon, not material to the is- 
sue. 

George S. Hillard, for plaintiffs. 
Bradford Sumner and Charles Mason, for 
defendants. 

STORY, Circuit Justice, in his charge, stat- 
ed the law as follows: That the statute of 
frauds did not apply, the contract taking 
place in France; and besides, that it was a 
contract by the plaintiffs to deliver goods, 
and not -a sale, the goods not being in exist- 
ence at the time. That Welles & Greene 
were the agents of the defendants, and not 
of the plaintiffs, which appeared from the 
statements of Mr. Andrews, from his direc- 
tion as to the change of the marks, and from 
the fact, that the shipping charges were debit- 
ed to the defendants and paid by them. That 
the plaintiffs were legally discharged from 
all control over the goods after their arrival 
at Havre. That it was incumbent on the 
defendants to show, that the plaintiffs had 
omitted to instruct Welles & Greene to trans- 
mit the goods through Chadwiek & Co.; and 
that, in any event, the plaintiffs should not 
suffer in consequence of that- neglect, if tlie 
jury were satisfied, that the loss would have 
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happened, none the less, had the instructions 
heen complied with. That the putting of 
goods on board a vessel and transmitting a 
bill of lading would yest the property in the 
consignee, though the bill of lading should 
not arrive, and that it is enough to show, that 
the usual precautions had been taken to in- 
sure its being received, without showing the 
fact itself. That in the absence of any in- 
variable custom, the plaintiffs were not le- 
gally bound to send a duplicate invoice on 
learning, that the case No. 13 had not gone 
in the Formosa. That the defendants or their 
agents in New York were guilty of neglect, 
in not making seai-eh for case No. 13, among 
the cargo of the Frangois L, it being shown, 
tliat when goods did not accompany the in- 
voice, they were invariably looked for in the 
next packet. 2 

The jury found for the plaintifEs. 



Case No. 8,560. 

LOW T. HAUEL. 

[1 Wall. Jr. 345.] i 

Circuit Court, B. D. Pennsylvania. Oct 29, 
1849. 

Practice — Form of iNJUXCTioif. 

By the practice of the Third circuit, no money 
penalty is inserted in an injunction. 

liOw having obtained a decree of perpet- 
ual injunction against Hauel for using cer- 
tain trade-marks, G. M. Wharton, for the 
former party, presented a form of injunc- 
tion in the English form, commanding and 
enjoining the defendant, "under the penalty 

of $ , to be levied upon his lands, goods 

and chattels," henceforth to desist, &c. 

Mr. Guillou objected that by tlie practice 
of this circuit, as appeared by many injunc- 
tions which he had examined on the files, 
a pecuniary penalty was not inserted except 
in special cases; the remedy being always 
by attachment. 

KANE, District Judge. It is not usual, in 
this circuit, to insert a pecuniary penalty, 
though one is almost always found in the 
English forms. There was a case here, 
some time since, where, a penalty being in- 
serted, the matter was said to be misunder- 
stood. The defendant, professing to under- 
stand it as an alternative, proceeded to vio- 
late the injunction; finding it more profit- 
able, perhaps, to pay the penalty, than to 
desist from his work, aioney penalty not 
inserted. 



LOW (HILL v.). See Case No. 6,494. 
LOW (PALMER v.). See Case No. 10,693. 

2 The case of Bryans v. Nix, 4 Mees. & W. 
791, contains some remarks of Mr. Baron 
Parke, very strong to the point of this case 
when the property vested in Andrews. 

1 [Reported by John William Wallace, Esq.] 
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LOW V. TJNDERHILL. 

[2 West. Law J. 3C0; 3 McLean, 376.] i 

Circuit Court, D. Illinois. Dec. Term, 1844. 

PjiixciPAL AXD Surety — Indorsek ox Negotlv- 
BLE Paper — Agkeemext sot to Enforce Judg- 
ment AGAINST Maker— Release. 

1. If the endorsee of a promissory note, who 
sues the maker and obtains a judgment, cause an 
execution to be issued and delivered to the sher- 
iff to execute, and while the execution is in full 
life, agrees with the defendant in execution, tliat 
if he will pay $100 on the judgment, he will f?ive 
him time on the balance, — the money beinsr paid, 
it is foimded on suflBcient consideration to dis- 
charge the endorser. 

2. The endorsee of a note may be passive, if 
he please, without risk. He may, after obtain- 
ing a judgment, decline issuing an execution; but 
if he causes an execution to be issued, he must 
do no positive act to stop its collection; and if 
an order he given to the sheriff not to levy, it is 
such an act as will discharge the endorser,' 

3. An agreement to give time that will dis- 
charge an endorser, must be founded on a valu- 
able consideration; but the receiving of a part 
of the debt, coupled with an agreement to give 
time, is consideration sufhcient, and will dis- 
charge the endorser. 

[See Bank of U. S. v. Hatch, Case No. 918.] 

4. The receiving of part payment from the 
maker, after the liability of the endorser is 
fixed, will not discharge the endorser, unless it 
be accompanied by some other act, impairing the 
rights of the holder against them, such as giving 
time. 

5. If the endorsee of a note agrees with the 
maker that, if he will pay him a part, he will 
extend the time for the payment of the remainder, 
when the money is paid, the contract becomes an 
executed contract, and is obligatory. Aliter, if 
the contract is but executory. 

This was an action of assumpsit, brought 
by the plaintifC [Daniel Low] as the en- 
dorsee of two promissory notes against the- 
defendant [Isaac Underbill], the endorser- 
one note for §762.37, made by Edward Dick- 
inson to defendant, and dated May 5, 1830, 
at twelve months, and the other for ?5G0, 
made by Luther Sears to defendant, and 
dated May 7, 1836, at twelve months, and 
both endorsed by the defendant to the plam- 
tiff in the state of New York. The notes 
were made in Illinois, the makers and payee 
both residing there. ■ The declaration averred 
that the notes were endorsed by the defend- 
ant to the plaintiff in the state of New York, 
and averred a demand of the maker and 
notice in the usual form. The defendant 
plead the general issue, and gave notice un- 
der the same of the special matter relied 
upon. The notice alleged, that after the 
notes became due, the plaintiff brought suit 
against the makers, recovered a judgment, 
caused an execution to be issued and deliv- 
ered to the sheriff to execute; that after the 
issuing of the execution, and while they were 
in full life, the plaintiff, in consideration that 
the defendants in execution would pay to 



1 [3 McLean, 376, contains only a partial re- 
port.] 
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liim one Iiundred dollars each on tlie said 
judgments, agreed that he -would extend the 
time for the payment of the balance due up- 
on the judgments, until the next fall suc- 
ceeding the time of the payment of the 
money; that on the ISth day of August, 
1839, the said defendants in execution paid 
to the plaintifE one hundred dollars each on 
the said judgments, and that in considera- 
tion of said sums of money, the said plain- 
tiff agreed to extend the time for the pay- 
ment of the balance due on said judgments 
until the next fall succeeding the said pay- 
ment. And further, in consideration of the 
payment of said sums of money, the plaintifE 
further agreed to cause the executions to be 
returned without being levied upon the prop- 
erty of the said defendants in execution; 
that the executions were returned without 
being levied, and that at the time of this 
agreement, the said defendants in the exe- 
cutions had personal property in their pos- 
session sufficient to Satisfy the same, and 
on which the executions would have been a 
lien, if they had not been returned, and a 
levy had been made; and alleging, that, in 
consequence of this agreement to extend the 
time, and to retuna the executions without 
being levied, the debt was lost. The proof 
fully maintained the defence set up in the 
notice, and THE COURT being of opinion 
that the defence was good, so instructed the 
jury; and a verdict was rendered in favor 
of the defendant. The plaintiQ; moved for a 
new trial. 

The case was tried at the December term, 
1843, and was continued under advisement 
till the December term, 1844. 

S. Y. Iiogan and A. Lincoln, for plaintiff, 
made the following points: (1) An agree- 
ment to give time which will discharge an 
endorser, must be founded on a valuable con- 
sideration. [M'Lemore v. Powell] 12 "Wheat. 
[25 U. S.] 554; Chit Bills (10th Ed.) 413. (2) 
An agreement to give time, made upon re- 
ceiving from the maker of a note a paii; of 
the sum due, is a nudum pactum; for, by 
paying a part, the maker of the note did 
no more than he was legally bound to do; 
and an agreement to give time by the holder 
of a note, on receiving part payment, has no 
consideration to support it, "and will not dis- 
charge the endorser. Pabodie v- King, 12 
Johns. 426; 5 Wend. 501. 

E. N. Powell and Wm. F. Bryan, for de- 
fendant, made the following points: (1) If 
the holder of a note for a valuable consid- 
eration, agrees to give time to the maker, 
the endorser is thereby discharged. !&ri.e- 
more v. PoweU, 12 Wheat [25 U. S.] 554; 
Bank of U. S. v. Hatch, 6 Pet [31 XJ. S.] 
250; Wood V. JefCerson County Bank, 9 
Cow. 194; Chit. Bills, 408-423; Story, Bills, 
p. 499, § 42.1, note 2; Philpot v. Briant, 4 
Bing. 717; Gould v. Robson, 8 East, 576; 4 
Miller, 294; English v. Darley, 2 Bos. & P. 
01; Hubbly v. Brown, 16 Johns. 70; Story, 



Bihs, p. 512, § 436. (2) An agreement, in 
consideration of part payment by the maker, 
to extend the time of the payment of the 
balance, for a specified time, is binding upon 
the holder, and discharges all other parties. 
Gould V. Robson, 8 East, 576; English v. 
Darley, 2 Bos. & P. 61; Walwyn v. St Quin- 
tin, 1 Bos. & P. 652; Clark v. Devlin, 3 Bos. 
& P. 365. (3) Although the receipt of part 
payment by the holder from, the maker or 
acceptor, will not per se discharge the en- 
dorser; yet, if it be coupled with an agree- 
ment to give time for the remainder, the 
endorser will be discharged. Chit. Bills (10th 
Ed.) 418; Story, Bills, p. 512, § 436; English 
V. Darley, 2 Bos. & P. 61. The case in 2 
Bos. «& P. is a case directly in point. In that 
case the endoreee had prosecuted, the ac- 
ceptor to judgment, and took out execution, 
and then received of the defendant flOO in 
part payment, and took his bond and war- 
rant for the remainder as a security, but re- 
ceived no additional security, and it was held 
that it discharged the endoi-ser. 

POPE, District Judge. The defence is, 
that the plaintiff, having obtained judgment 
against the makers of the notes sued on, and 
caused execution to be issued and placed 
in the hands of the sheriff for collection, 
agreed, that if the defendants would pay one 
hundred dollars each on the judgments, he 
would cause the executions to be returned 
without being levied, and would wait before 
further action for a certain length of time 
then agreed upon. The money was paid, 
the executions returned without being lev- 
ied, and the delay granted. The plaintiff 
contends that the promise was void, because 
not upon a valuable consideration, the pay- 
ment being no more than their duty, and 
what they had previously promised to do. 
The authorities all establish the position, 
that the promise to extend the time of pay- 
ment must be on a valuable consideration to 
discharge the endorser. The cases adjudged 
are so vai*ious and numerous, and so is the 
application of the principle to many cases, 
where the shades of difference are very 
slight, that each case seems at last to have 
been more influenced by its own intrinsic 
merits, than by rigidly adhering to the rule. 

The position of the plaintiff is, that no one 
can create a binding obligation to another 
by discharging a duty. Is this universally 
true in its application to society? It is man's 
duty to feed the hungry and clothe the 
naked; and it will not be denied that he 
might demand remuneration. These, it will 
be said, are not perfect obligations. This is 
true: still the moral obligation is the same 
as in the case of perfect obligations, which 
I define to be those enforced by law. The 
contract in this case is of the latter class, 
and involves the moral obligation to fulfil his 
promise, together with the prudential one as 
affecting his character for punctuality in the 
performance of his engagements— very im- 
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portant to him as a man of business, par- 
ticularly as a merchant. But there is still 
another— the legal obligation to which the 
parties look in the last resort. The debtor 
is morally bound to make reasonable exer- 
tions to pay his debts, but not at a ruinous 
sacrifice. He is not bound to sacrifice prop- 
erty at one tenth or twentieth of its value, 
to raise the money; and as both parties, at 
the time of contracting, looked to the courts 
as open to the creditor for the application oS 
coercive action, the conscience of the debtor 
is quieted, when he has made eveiy effort 
which a reasonable man could ask. The 
contract is violated, the promise not kept. 
The creditor has taken the matter in hand, 
and is pm*suing the property of the debtor 
through the courts of law. How stands the 
moral obligation now? Will it be matter of 
reproach to the debtor, that he relaxes, and 
leaves the creditor to pursue his remedy? 
Judgment is obtained, and execution in the 
hands of the officer. The creditor, at this 
stage of the proceedings, says to the debtor, 
"if you will pay me now a part, I will not 
levy on your property, will stop the execu- 
tion, and give further time for the payment 
of the remainder." The money is paid, no 
levy is made, execution returned, and delay 
granted. Can it be said that this contract 
was not obligatory? Various reasons might 
be suggested as benefits to the creditor in 
this arrangement, as that he might expect 
great gain from the immediate use of the 
money stipulated to be paid. It may be 
imagined that he might have a valuable 
property subject to forfeiture for want of 
that sum, before the money could be made 
on the executions; or he might be unwilling 
to trust it in the hands of the sherifif. The 
arrangement itself implies that he expected 
to profit by it. Again, the defendant might 
deem it for his interest to sacrifice a portion 
of his property to obtain the indulgence. 
Gain to one party, or loss to the other, is a 
sufficient consideration. The contract was 
an executed contract, when the money was 
paid, and the execution was returned. In 
such cases, the consideration is good, but 
not where the contract is executory: as, if 
A agrees to accept a part of the debt in full 
payment. This agreement is not binding, for 
want of consideration. But if the money be 
paid and accepted in pursuance of the agree- 
ment, it is binding. Lynn v. Bruce, 2 H. Bl. 
317; 2 Term R. 24. Again, in Stoiy, Bills, 
p. 512, § 436, and in Chit. Bills, 41S, it is laid 
down, that the receiving' of part payment 
from one of the parties, after liability of all 
is fixed, does not discharge the other par- 
ties, unless it be accompanied by some other 
act impairing the rights of the holder against 
them— such as giviog time, &c. This is the 
present case. If the plaintiff had promised 
to give time, upon the promise of the de- 
fendant to pay a -part, he would not be 
bound by the agreement for want of consid- 
eration, as he had in the new promise no 



more than the defendant had already prom- 
ised. 

It is well settled, that the endorsee may 
sue both the drawer and endorser, or either, 
at his option. If he sues the drawei* alone, 
it implies that he deems him solvent; for if 
he did not think so, why did he select him 
in preference to the endorser? This has a 
tendency to lull the endorser into a false 
security; therefore the plaintiff should in 
good faith prosecute his suit, and do no act 
to the injury of the endorser. But the suit 
is prosecuted to judgment; the liability of 
the drawer on the note is merged in the judg- 
ment, and the note, as to him, is extinguish- 
ed, and no longer under the control of either 
party. Suppose the endorser had offered to 
pay the money to the endorsee, the latter 
was bound to surrender the note. This he 
could not do, (at least without the leave of 
court,) which might be attended with delay, 
or the endorsee would be entitled to the con- 
trol of the judgment. This he could not 
have without the warrant of the plaintiff; 
this he could not give without a gross viola- 
tion of faith and confidence between man 
and man. Lord Eldon, in the case of Eng- 
hsh V. Darley, 2 Bos. & P. 61, says: "If a 
holder enter into an agreement with a prior 
endorser, in the morning, not to sue him for 
a certain period of time, and then obliges a 
subsequent endorser in the evening to pay 
tlie debt, ,the latter must immediately resort 
to the very peraon for payment to whom the 
holder has pledged his faith that he shall 
not be sued." Suppose there had been no 
third party in this case, what would be said 
of the plaintiff, if he had immediately gone 
on with the executions, and made a levy and 
sale of the property of the defendants. 
What would be the judgment of mankind 
upon it? Most unqualified condemnation for 
violated faith. I know of no system of mor- 
ality or ethics, that would screen him from 
the contempt of mankind; nor can I think 
that a judge can be required by law to 
spread a mantle over such treachery. This 
case has so far been considered on the con- 
cession, that the liability and responsibility 
of the maker and endorser are identical. 
But this is not so. Of late years a case 
arose in England, where the court of com- 
mon pleas decided one way, and the court 
of king's bench the reverse. It was this 
A gave his note for the payment of money 
at a particular place. The question was, 
whether the plaintiff was bound to allege in 
his declaration, and prove on the trial a de- 
mand at the place. The same question came 
before the supreme court of the United 
States, whose decision was, that if the suit 
were against the maker, no demand at the 
place was necessary, but if against tne en- 
dorser, it was necessary, upon the ground 
that the endorser had not promised to place 
the money himself, but that the maker 
would. This decision to some extent lias 
thrown overboard many dicta that every 



[15 Fed. Cas. page 1013] 

endorser is a new drawer. See Bank of U. S. [ 
T. Smith, 11 Wlieat. [24 TJ. S.] 171. 

In the present case, inasmuch as the lia- 
bility of the endorser as well as the maker 
was fixed, and the holder had the right to 
sue either or both, his suing the maker alone, 
and afterwards giving time after judgment, 
It is fair to presume that he was solvent, 
(independent of the testimony on that point,) 
and the endorser had a right to expect that 
the money would he made of the maker. 
He could not expect that the plaintiff would 
have granted time, if he had doubts of the 
ability of the defendants to pay. The holder 
may be passive if he pleases, without risk of 
discharging the endorser. He may decline 
to issue an execution, but he must do no 
positive act to stop the collection. The or- 
der to the sheriff not to levy, and to return 
the execution, is such an act as will dis- 
charge the endorser. This is a motion for a 
new trial, which is always addressed to the 
discretion of the court In this case it seems 
that one of two innocent parties must suf- 
fer. If the plaintiff, after suing the' makers, 
had done no act to obsti-uct or postpone the 
recovexy of the money, the defendant could 
have had no pretence to exemption from lia- 
bility. But, as the plaintiff did hiterfere to 
stop the execution, he ought to take the 
consequences. The defendant owed it to him- 
self to know, that the exec.ution was issued; 
but when issued by the plaintiff, and under 
his control, a disposition was thereby mani- 
fested to pursue the legal remedies against 
the makers; and he was satisfied with it, 
or he would have sued the endorser simul- 
taneously with the makers. In this state of 
the case, the endorser could not have ex- 
pected that the plaintiff would stop the exe- 
cution, but the reverse, and therefore might 
not deem it impoi-tant to inquire, or provide 
for such a step. And it was fully established/ 
by the evidence, that the makers, at the 
time of the agreement made to return the 
execution, had personal property sufficient to 
satisfy the debt, and on which the execu- 
tions were a lien. I am therefore clearly of 
opinion, that the law and the justice of the 
case ai-e with the defendant, and the motion 
for a new trial must be refused. Motion for 
new trial refused. 

NOTE, By the laws of Illinois, the endorser 
of a note can only be made liable on his endorse- 
ment, by the institution and prosecution of a 
Buit against the maker, at the first term of court 
after the note becomes due— unless the maker 
had left the state, or that the institution and 
prosecution of a suit would have been wholly 
unavailinff. In the foregoing ease, although the 
notes sued on were made in Illinois, the makers, 
payee, and the endorser residing there, yet they 
were endorsed by the defendant in New York; 
and the endorsement being a new and substan- 
tive contract, had to be governed by the law of 
(the place of endorsement. This principle of the 
law seems to be so well settled, that it was not 
made a point in the case. Yide Story, Confi. 
Law, 260, 262; 12 Johns. 142; 12 "Wend. 439; 
2 Scam. 465; 6 Oranch, 221. The declaration 
averred that the notes were endorsed in New 
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York, and a demand and notice, and that by the 
laws of New York endorsers are liable as by 
tJie law merchant, so that the case was gov- 
erned solely by the lex mercatoria. 



Case "No. 8,563. 

LOW V. WAYNE COUNTY SAT. BANK. 

[14 Blatchf. 449.] i 

Circuit Court, S. D. New York. May 18, 1878. 

Removal of Causes — Jdrisdictiox of FedekaIi 
CouKT — Citizenship — Amount Involved — Aris- 
ing UNDER Constitution ok Laws op United 
States. 

Under section 2 of the act of March 3, 1875 
(18 Stat. 470), a civil suit brought in a state 
court, where the matter in dispute exceeds, ex- 
clusive of costs, $500, and in which there is a 
controversy between citizens of different states, 
may be removed into the circuit court of the Unit- 
ed States, even though tlie case is not one arising 
under the constitution, laws or treaties of the 
United States. 

At law. 

Benjamin Low, in pro. per., for the mo- 
tion. 
Frank & Weiss, opposed. 

BLATCHF ORD, Circuit Judge. This suit 
was removed into this court under the pro- 
visions of section 2 of the act of March 3, 
1875 (18 Stat. 470), That section provides, 
that "any suit of a civil nature, at' law or in 
equity, now pending or hereafter brought in 
any state court, where the matter in dispute 
exceeds, exclusive of costs, the sum or value 
of five hundred dollars, and arising under 
the constitution or laws of the United States, 
or treaties made, or which shall be made, 
under their authority, or in which the Unit- 
ed States shall be plaintiff or petitioner, or 
in which there shall be a controversy be- 
tween citizens of different states, or a eon- 
ti'oversy between citizens of the same state 
claiming lands under grants of different 
states, or a controversy between citizens of 
a state and foreign states, citizens or sub- 
jects, either party may remove said suit 
into the circuit court of the United States for 
the proper district," When this suit was 
brought in the state court, the plaintiff was 
a citizen of the state of New York, and the 
defendant was a corporation created by the 
state of Pennsylvania. The defendant re- 
moved the suit into this court. The al- 
leged ground of removal was, that there was 
in the suit a controversy between citizens of 
different states, and that the matter in dis- 
pute exceeded, exclusive of costs, the sum 
or value of §500. The suit was brought tp 
recover $600, for professional services ren- 
dered to the defendant by the plaintiff, as 
an attorney and counsellor at law.' The 
plaintiff now moves to remand the cause to 
the state court. 

It is contended, for the plaintiff, that the 
statute specifies, first,, the kind of causes 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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■n^hich are removable, namely, causes in- 
volving more than $500, when said causes 
are also causes arising under the constitu- 
tion or laws or treaties of the United States; 
and, second, the persons who may remove 
the suit. It is also contended, that, even 
where the matter in dispute exceeds $500, 
and there is a controversy in the suit be- 
tween citizens of different states, the suit is 
not removable, unless, also, the suit arises 
under the constitution, laws or treaties of 
the United States. This is not a sound 
proposition. The proper construction of the 
statute, is, that, to be removable, the suit 
must, in all cases, be a suit of a civil nature, 
and the matter in dispute must exceed, ex- 
clusive of costs, the sum or value of $500; 
and that, in addition, the suit must either 
be one arising under tlie constitution, or 
laws or treaties of the United States, or else 
must be one in which the United States are 
the plaintiff or the petitioner, or else must 
be one in which there is a controversy be- 
tween citizens of different states, or else 
must be one in which there is a contro- 
versy between citizens of the same state 
claiming lands under grants of different 
states, or else must be one in which there is 
a controversy between citizens of a state 
and foreign states, citizens or subjects. Un- 
der that construction, this case was properly 
removed. 

There is nothing in the decision in the case 
of Gold Washing and Water Co. v. Keyes, 
96 U. S. 199, which sanctions the ground 
taken on the part of the plaintiff. The 
ground of removal in that case was not di- 
versity of citizenship, but was that the suit 
arose under certain specified acts of con- 
gress, and the decision was that, in such a 
ease, it must appear by the record that the 
suit arose, in part, at least, out of a contro- 
versy between the parties in regard to the 
construction or effect of the statutes, on the 
facts involved. The motion to remand is 
denied. 
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LOWBER V. SHAW. 

[5 aiason, 241.] i 

Circuit Court, D. New Hampshire. Mav Term, 
1S29. 

Witness— Agent to Prove his Acthokity — Bill 
Drawn under Instrcotions of Principal. 

Where certain merchants had entered into a 
written contract to subscribe certain sums for 
a voyage to Africa, &e. and authorized their 
agent to draw bills for the amount, if he fitted 
out the expedition, and he drew a bill on one of 
the subscribers, foi ibe amount subscribed by 
him, to pay for goods bought for the voyage on 
the credit of the written authority above stated, 

1 [Reported by William P. Mason, Esq.] 



which was shown to the payee of the bill; it was 
Itdd, that the agent, though drawer, was a com- 
petent witness to prove the facts in a suit brought 
by the payee against the subscriber, upon a con- 
structive acceptance of the bill, it having been 
dishonoured, when presented for acceptance, 
[Cited in Newhall v. Dunlap, 14 :Me. 181, 

182; Downer v. Button, 26 N. H. 345. Cited 

in brief in 42 Me. 463.] 

Assumpsit by the plaintiff [Edward Low- 
ber], as payee of a bill of exchange drawn at 
Philadelphia, by one Edmund Roberts, on the 
defendant, at Portsmouth, New Hampshire. 
The bill was dated 12th of May, 1827, for 
$o00 payable to the plaintiff or order, at four 
months, forvalue received "being the amount 
of one share and interest in the cargo of the 
brig Mary Ann." The declaration contained 
three counts: 1. On the bill as an accepted 
bill. 2. For money had and received. 3. 
For money laid out and expended. Plea, the 
genei-al issue. At the trial it appeared in 
evidence, that the defendant, with sundry 
other merchants at Portsmouth, on the 1st 
of December, 1826, signed the following pa- 
per; "The undersigned, having subscribed 
the several sums set against our respective 
names for a contemplated voyage to the 
eastern coast of Africa and elsewhere, do 
hereby authorize Mr. Edmund Roberts, of 
Portsmouth, New Hampshire, our agent and 
supei'cargo, to draw on us for the amount 
subscribed, in ease he should complete bis 
arrangements, and fit out the said expedi- 
tion." The defendant signed, "William 
Shaw, $500." The bill, when presented to 
the defendant, on the 29th of May, 1827, was 
refused acceptance; but the plaintiff contend- 
ed, that the paper was a constnictive accept- 
ance in point of law. The paper being read 
in evidence, Roberts was offered as a wit- 
ness to prove, that he fitted out the expedi- 
tion in the Mai-y Ann, and drew the bUl, and 
that it was given for powder fm-nished for 
the voyage by the plaintiff, upon the faith of 
the authority of the paper, which was shown 
to him to procure the credit. The witness 
was objected to as incompetent from inter- 
est, by Cutts and Bartlett for defendant, and 
the objection was resisted by Mason for 
plaintiff. 

An effort was made to prove a release by 
the plaintiff to the witness; but it failed 
from want of proof of the signature of the 
plaiutiff, or of the subscribing witness to the 
release, which was produced in court. 

The defendant's counsel cited 7 Term R. 
2Go. 

STORY, Circuit Justice. My opinion is, 
that the witness is competent without a re- 
lease. It is the common case of an agent 
called upon to prove his authority and agen- 
cy; and that has always been deemed an ex- 
cepted case. The witness has an equal in- 
terest either way. If he drew the bill with- 
out authority, and it is recovered from the 
defendant, then he is responsible over to the 
latter. If, on the other hand, no such re- 
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covei-y is had, he is liable to the plaintiff. 
The witness must therefore be admitted. 

He proved the facts above stated. In the 
farther progress of the cause, the defence 
turned upon the ground, that the witness had 
deviated from his authority in the shipments 
for the voyage, and that the facts were 
known to the plaintiff. It was admitted, 
that upon the authorities there was a con- 
structive acceptance of the bill, if taken as 
the plaintiff contended, and there was no ex- 
cess of authority in drawing the bill known 
-at the time to the plaintiff. The jui-y found 
a verdict for the plaintiff. 



LOWBER (TATHAM v.). See Cases Nos. 
13,764 and 13,765. 

LOWDERMILK (MANNING v.). See Case 
No. 9,046. 

Case ISTo. 8,564. 

In re LOWE et al. 

[11 N. B. R. (1875) 221.] i 

District Court, B. D. Michigan. 

BAXKItUFTCV — SePAKATB ESTATE — PAHTN BRSHIP 

Assets— Inteuests of PAiixKEits iktek Se. 

1. Separate estate, in the meaning of the bank- 
rupt law [14 Stat. 517] is that in which each part- 
ner is separately interested at the time of the 
bankruptev. It might have been used, it is true, 
in connection with and for the benefit of the 

'partnership business; but the term "separate es- 
tate," can be applied only to property so used, 
which belonged to one or more of the partners, to 
the exclusion of the rest. 

2. Partnership assets must be applied to the 
payment of partnership debts without reference 
to'anv disproportion of the interests of the indi- 
vidual partners as between themselves. 

On exception of the bankrupt, James 
liowe, to the report and account of the as- 
signee. 

At the second meeting of creditors it ap- 
peared by the assignee's report and account 
that he had collected out of the partnership 
assets, and then had on hand ready for dis- 
tribution, four thousand three hundred and 
sixty-four dollars and one cent, and that he 
had partnership assets still on hand undis- 
posed of; and the assignee was directed to 
pay over to the partnei-ship ci-editors three 
thousand five hundred and fifty-eight dol- 
lars and forty-two cents of the amount so in 
his hands,' that being the whole amount of 
claims proved against the partnership. 
Thereupon the bankinipt, James Lowe, ex- 
cepted, "for the reason that said report and 
account credits all the goods, chattels, and 
merchandise coming into the hands of the 
assignee In his said report, as if the same 
were assets of the said Lowe and Richards," 
and averring "that a large amount of the 
said goods, chattels, and merchandise, to 
wit, to amount of five thousand dollars, is 
the separate and individual property and as- 
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sets of said James Lowe." The exception 
was certified by the register to the court for 
decision, and proofs were taken. The fol- 
lowing facts appear: 

April 8th, 1873, the said James Lowe and 
Frank P. Richards entered into partnership 
in the business of retailing ready-made 
clothing, cloths, and furnishing goods, and 
manufacturing clothing, etc., the partner- 
ship to continue one year from that date, 
with a provision for continuing the same for 
a longer period. By the articles of copart- 
nership it is, among other things, provided 
"that the stock in trade with which they 
shall do business shall be the stock which 
is owned by James Lowe and in his store," 
etc., "that the said Frank P. Richards shall, 
at the time this article shall take effect, put 
into said business nine hundred and forty 
dollars, to be used as part payment to said 
Lowe for his interest in said stock, and shall 
further deliver to said Lowe one promissory- 
note of five hundred and seventy-five dol- 
lai-s, and assign to him, said Lowe, a cer- 
tain indenture of mortgage, bearing date the 
15th day of October, 1868, for the sum of 
three hundred and five dollars— said note 
and mortgage to be collateral security for 
the amount of said note and mortgage;" 
"that the said Frank P. Richards shall, as 
soon as these articles shall take effect, own 
such a portion of the capital stock as said 
sum of nine hundred and forty dollars shall 
bear to the price of said stock, when in- 
voiced," and when said note should be paid, 
Richards' interest was to be increased ac- 
cordingly; "that the said James Lowe shall 
have the right to draw from the said stock 
on hand, or may draw or take from the 
money and proceeds that arise from the 
sale of the stock at any time until the stock 
of the copartnership is reduced so that each 
shall have the same amount vested in said 
copartnership business;" and that Richards 
should assume and pay one-half of certain 
specified debts contracted by Lowe for 
goods then in and to come into the stock. 
September 9th, 1873, the firm made a volun- 
tary assignment of their partnership prop- 
erty and effects to one Lorenzo Palms, for 
the benefit of their creditors; and thereupon 
the partners made and signed a memoran- 
dum in writing, showing "their respective 
interests in the property which is jointly 
owned by them and so assigned." By this 
memorandum it was "mutually agreed by 
and between the said James Lowe and 
Frank P. Richards that the interest of the 
said Frank P. Richards in said properly is 
five hundred and sixty-nine dollars and sev- 
enty-one cents, which amount is to be in- 
creased or diminished by his pro rata share 
of any loss or profits in the business of said 
firm from the time said business was com- 
menced to this date," etc.; and "that the in- 
terest of the said James Lowe in said prop- 
erty is all the balance over and above the 
said sum hereinbefore mentioned as the in- 
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terest of the said Frank P. Ricbards, and 
the said profit or loss, if any, is to be divid- 
ed between the said James Lowe and Frank 
P. Richards, upon the basis of this state- 
ment and agreement." Not long after this, 
the firm was put into bankruptcy on a cred- 
itor's petition. The voluntary assignee sur- 
rendered to the assignee in bankruptcy all 
of said property and effects; and the latter 
has reported the same to the court as part- 
nership assets without any distinction or 
statement as to the proportions of interest 
of the respective partners in tlie same, and 
Lowe excepted to the report, as before 
stated. 

In support of the exception it was con- 
tended that the excess of Lowe's interest 
in the partnership property over that of 
Richards was his separate, individual prop- 
erty, and that the assignee ought to have so 
reported the same. It did not appear by 
the proofs that Lowe owed any individual 
debts, but such was conceded to be the fact 
at the hearing before the court. 

]Mr. Shumway and Mr. Pond, for the ex- 
ception. 
D. M. Dickinson, for assignee. 

LONGYEAR, District Judge. Under the 
articles of copartnership, as well as the 
memorandum made at the time of the vol- 
untary assignment, it is clear that the inter- 
est of each partner, whatever it was, ex- 
tended to the entire stock in trade and every 
item thereof. The only difference between 
them was as to the amounts of capital own- 
ed by each, and the consequent difCerence in 
their respective interests in the stock. 
Thei-e was no specific portion or items re- 
sei-ved by Lowe as his separate, individual 
property any furtlier than might be subse- 
quently selected and withdrawn by him; 
and no such selection and withdrawal of any 
portion of the property reported by the as- 
signee as partnership assets appear to have 
been made. No specific items of the prop- 
erty could therefore have been selected and 
set apart by the assignee as the separate es- 
tate of Lowe, relieved of the interest of 
Richards. "Separate estate," in the mean- 
ing of the banlu-upt law, is that in which 
each partner is separately interested at the 
time of the bankruptcy. It might have been 
used, it is true, in connection with and for 
the benefit of the partnership business; but 
the term "separate estate" can be applied 
only to property so used, which belonged to 
one or more of the partners to the exclusion 
of the rest. James, Bankr. 187; Ex parte 
Hamper, 17 Ves. 403; Story, Partn. § B72; 
T. Pai-s. Partn. (1st Ed.) 492; Id. (2d Ed.) 510. 
No specific items of the property reported by 
the assignee as partnership assets, as we 
have seen, belonged to Lowe to the exclu- 
sion of Richards, and therefore the law as to 
separate property of individual partners 
used for partnership purposes has no appli- | 
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cation to the present case. Partnership as- 
sets must be applied to the payment of part- 
nership debts, without reference to any dis- 
proportion of the interests of the individual 
partners as between themselves. Exception 
overruled. 
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LOWE v. The BENJAMIN. 

[1 Wall. Jr. 187.] i 

Circuit Court, E. D. Pennsylvania. April, 1847, 

Costs Cossected with Want or Jukisdictioit. 

Where a libel is dismissed for want of juris- 
diction apparent on its face, costs of suit cannot 
be awarded to either party, though the costs of the 
motion to dismiss may be to the party which suc- 
ceeds. But where, on the face of the libel, the 
court has jurisdiction, and the want of it, though 
really existing, is disclosed only by the defend- 
ant's answer and the evidence taken in tlie case, 
costs of suit may be awarded to the party who 
succeeds. 

[Quoted in The City of Florence, 56 Fed. 236.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern disti-ict of Penn- 
sylvania.] 

Lowe had libelled the canal boat Benjamin 
in the district court. The libel was in the 
ordinary form, and set forth, in the usual 
general words, "the ebb and flow of the tide 
within the admiralty and maritime jurisdic- 
tion," &e., and such navigation as was req-» 
uisite to give the court jurisdiction of the 
case. The answer denied the jurisdiction, 
and stated such facts as to the course of the 
vessel's voyages, and as to the sort of water 
that she navigated, as, if trae, went to oust 
the jurisdiction. Evidence was accordingly 
taken upon these facts, and the jurisdiction 
was made one point of the case both in the 
district court and here, where it came from 
that court by appeal. The district court de- 
cided in favour of the juiisdiction [Case No. 
8,580], This court decided against it, and 
dismissed the libel for want of jurisdiction. 

After this dismissal, Mr. Harris, for de- 
fendant, moved for costs of the suit 

Mr. Griscom, for libellant, opposed the mo- 
tion on the ground that, as the libel had been 
dismissed because the court had no jurisdic- 
tion of the case, it was impossible to give 
costs; for that these could not be given un- 
less the court had jurisdiction over the par- 
ties (M'lver V. Wattles, 9 Wheat [22 U. S.] 
650), which it had been already decided in 
this vei-y case that they had not. 

GRIER, Circuit Justice. It is weU settled 
that where a ease is dismissed for want of 
jurisdiction apparent on the face of the rec- 
ord, the court will award costs to neither pai'- 
ty; and this for the reason that the court, 
manifestly having no jm'isdietion, cannot in- 
quire into the facts, and of course can give 

1 [Reported by John William Wallace, Esq.] 
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no judgment Wlaile, at tlie same time, as 
tlie parties are in court for the purposes of 
the suit, the court will order the costs of the 
motion, lis distinguished from costs of the 
suit or costs generally, to be paid to the par- 
ty moving. Ex parte Davis, 5 Cow. 33; Peo- 
ple V. Judges of Madison Co., 7 Cow. 423. 

But where, on the showing of the plaintiff's 
writ and declaration, the court has apparent 
jurisdiction of the suhjeet-matter of the 
cause, and the want of jurisdiction is first 
disclosed hy the plea and evidence, the de- 
fendant ought to have judgment for his 
costs, in the same manner as if he had suc- 
ceeded on the trial hy the intei-position of 
any other plea: and this for the reason that 
the parties are in court on the issue, and 
judgment has heen rendered thereon. 

The case before us is of the latter sort: 
The lihel showed no want of jurisdiction. It, 
on the conti'ary, was regular enough, and the 
want of jurisdiction was first stated in the 
answer. Jurisdiction was one of the issues 
tried, and the subject of evidence and argu- 
ment on both sides, as well in the district 
court as here. The parties were before the 
court, which had jurisdiction of the subject 
thus presented to them for trial. After some 
considei'ation, we can discover no good rea- 
son why the defendant should not recover 
his costs, which, in accordance with a rep- 
utable precedent (Thomas v. White, 12 Mass. 
370). we decree accordingly. 



LOWE T. The INCONIUM. See Case No. G,- 
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LOWE V. McCLERT. 

[3 Cranch, O. C. 254.] i 

Circuit Court, District of Columbia. Dec. 
Term. 1827. 

EviDESOE— Patmest— Caxoeli-ed Check— Rebut- 
ting Testimont. 

A cheek drawn by the defendant in favor of 
the plaintiff, or bearer, with the bank's cancelling 
mark upon it, and produced by the defendant, is 
not evidence of money paid to the plaintiff, al- 
tliough it appear by the plaintiff's evidence, that 
when payment was demanded, the defendant said 
he had paid it by such a cheek, and although he 
produces his own check-book, with a memoran- 
dum corresponding with the check, with the ad- 
ditional words "for rent." 

Assumpsit for use and occupation. Upon 
the trial it appeared by the plaintifE's exam- 
ination of his witness, that when demand of 
the rent was made, the defendant [James 
MeCleiT] said he had paid it by a check on 
the Office of Discount and Deposit, on the 
3th of August. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Key, for the defendant, offered in evi- 
dence such a check on the Office of Discount 
and Deposit with the bank's cancelling mai-k 
upon it, payable to the plaintifC [Lloy'd M. 
Lowe] or bearer, and the defendant's own 
check-book, with a margin corresponding 
with the check in amount, name, and date„ 
and the words "on account of i-ent." 

Mr. Key contended that the cu-eumstance- 
that the plaintiff's witness had testified that 
the defendant safd he had paid the rent by 
such a check would justify the admission of 
the check in evidence. 

But THE COURT (JIORSBLL, Circuit 
Judge, contra) refused to admit the check in 
evidence. 

MORSELL, Circuit Judge, was of opinion 
that it might be given in evidence to corrobo- 
rate the defendant's declaration, and to re- 
but the presumption which might arise f rom- 
the defendant's not producing the check. 
. Verdict for plaintiff ?y7.13. Motion for 
new ti-ial overruled. 



Case No. 8,567. 

LOWE V. STOCKTON et al. 

[4 Cranch, C. C. 537.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Negligesoe— Stage Owners— Carktisg Off 
Slaves— CusTOMAity Diligence. 

The owners of a stage-coach are liable for the 
negligence of tiieir agent in suffering the plain- 
tiff's slaves to be taken away in their coach; but 
not if the agent has used all the diligence which 
is customary and usual in similar eases. 

This was an action upon the ease for per- 
mitting the plaintiff's slaves to be carried' 
away in the defendant's stage-coach. The- 
slaves were colored persons. A decent, re- 
spectable-looking white woman, who gave- 
her name as Powell, came to the stage-coach 
office of the defendants [Stockton & Stokes]; 
in the morning of that day, or the day be- 
fore, and told the office-keeper that she 
wished to take seats for two of her servants, 
and that they would be there at the time of 
the depai-tm-e of the evening stage-coach r 
and she paid for their passage. The serv- 
ants came at the time and said they were- 
the persons for whom Mrs. Powell had paid 
the passage; and they were permitted to- 
talce their seats. - 

THE COURT, at the prayer of Mr. Key, 
for plaintiff [Elizabeth Lowe], instructed" 
the jury, as in Mandeville v. Cookender- 
fer [Case No. 9,009], at December term, 
1827, that if they believe, from the evidence, 
that the slaves of the plaintiff were taken 
away, without her consent, in the stage- 
coach of the defendants, and that the agent 
of the defendants, by using due and reason- 

1 [Reported hj Hon. WiUiam Cranch, Chief 
Judge.] 
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able diligence, could have prevented tlieir 
being so taken away, and tliat the said 
agent did not use such due and reasonable 
diligence, then the defendants are liable. 

And, at the prayer of Jlr. Coxe, for de- 
fendants, further instructed them, that if 
they should believe from the evidence that 
the defendants' said agent used all the dili- 
gence which is customary and usual in sim- 
ilar eases, then the plaintiff is not entitled 
to recover. 

Verdict for the plaintiff, $200. But a new 
trial was gi-anted upon new evidence discov- 
ered, that the woman, who paid for the 
seats of the slaves, was not named Powell, 
but Howard, and was the sister of the plain- 
tiff, and resided with her. 



LOWE aiXITED STATES v.). See Cases 
Nos. 15,G34 and 15,635. 

LOWE, The JOHN. See Case No. 7,356. 
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LOWELL T. LEWIS, 

[1 Mason. 1S2; i 1 Robb, Pat. Cas. 131.] 

Circuit Court, D. Massachusetts. Mav Term, 
1817. 

Patents — Usefollxess — AsrsiGDiTT — Impuove- 

MENT ox Olt> Machine— CtEAiiNESs op Spec- 

iPiOATioxs — FmsT IX Time, 

1. The law entitles a party to a patent for a 
new and usefill invention; and by "useful" is 
meant, not an invention in all cases superior to 
the modes now in use for the same purpose, but 
"useful" in contradistinction to frivolous and 
mischievous inventions. 

[Cited in Kneass v. Schuylkill Bank, Case No. 
7.875; "Waxitney v. Emniett, Id. 17,585; 
Blake t. Smith, Id. 1,502; Hotchkiss v. 
Greenwood, 11 How. (52 U. S.) 269; Stimp- 
son V. Woodman, 10 Wall. (77 U. S.) 125; 
Seymonr v. Osborne, 11 Wall. (78 U. S.) 
549; Doherty v. Haynes. Case No. 3,963; 
Gibbs V. Hoefner, 19 Fed. 324.1 

[Cited in brief in Dickinson v. Hall, 14 Pick. 
219, 220. Cited in Dunbar v. Marden, 13 
N. H. 318, 319; Robertson v. Thompson, 
3 Ind. 190; Rowe v. Blanchard, 18 Wis. 
442; Nash v. Lull. 102 Mass. 60; First 
Nat. Bank of Sturgis v. Peck, 8 Kan. 667; 
Wilson V. Hentges. 26 Minn. 291, 3 N. 
AY. 340; Tod v. Wick, 36 Ohio St. 393.] 

2. The patentee must describe in his patent, 
in what his invention consists, with reasonable 
certainty, otherwise it is void for ambiguity. 
If it be for an improvement in an existing ma- 
chine, he must, in his patent, distinguish the 
new from the old, and confine, his patent to such 
parts only as are new; for if botli are mixed 
up together, and a jmtent is taken for the whole, 
it is void. 

[Cited in Goodyear v. Mathews, Case No. 5,- 
576; Evans v. Hettick. Id. 4,562; Whit- 
ney V. Emmett, Id. 17,585; DavoU v. 
Brown, Id. 3,662; Hovey v. Stevens. Id. 6,- 
745; Hovey v. Stevens, Id. 6,746; Ho£?g v. 
Emerson, 6 How. (47 U. S.) 484; Blake v. 
Stafford, Case No. 1,504.] 

[Cited in Davis v. Bell, 8 N. H. 503; Holli- 
day V. Rheem. 18 Pa. St. 467; Tillotson v. 
Ramsay. 51 Vt 314.] 

1 [Reported by William P. Mason, Esq.] 



3. But if the invention be definitely described 
in the patent, so as to distinguish it from what 
is before known, the patent is good, although 
the specification does not describe the invention 
in such full, exact, and clear terms, that a per- 
son skilled in the art or science, of which it is 
a branch, could construct or make the thing in- 
vented; unless such defective description or con- 
cealment were with intent to deceive the pub- 
lie. 

[Cited in Whitney v. Emmett. Case No. 17,- 
585; Gray v. James, Id. 5,718; Webster 
Loom Co. V. Hig^ns, 105 U. S. 588.] 

4. As among inventors, he who is first in time. 
has a prior exclusive right to the patent for thf 
invention. 

[5. Cited in Hogg v. Emerson. 11 How. (52 
U. S.) 608, on the question of damages in in- 
fringement cases.] 

This was an action on the case for the in- 
fringement of a patent-right. March 23, 1813, 
Mr. Jacob Perkins obtained a patent for a 
new and useful invention in the consti-uctioii 
of pumps, and afterwards assigned his in- 
terest therein to the plaintiff [Francis C. Low- 
ell]. The defendant [AVinslow Lewis], be- 
came the assignee of a similar patent, taken 
out in 1817, by a Mr. James Baker; and it 
was for the eonstnicting and vending pumps 
under this second patent, that the action was 
brought. The principal object of both the 
inventions, was, by dispensing with the box 
used in the common pumps, to obtain a 
larger water-way. To effect this, Perkin so 
constructed the valves of his pump, that they 
completely filled the area of the shaft, and 
fell upon its sides in the same manner, as 
by the old construction they did upon the 
box; thus leaving the whole of the area, ex- 
cepting that occupied by the valves them- 
selves, for a water-way. The valves were of 
a triangular shape, and adapted onlj^ to a 
pump of a square form. This pump seemed 
to be principally useful, when it was desir- 
able to throw up large quantities of water in 
a short space of time, and a number of hands 
could be put to the working of it The valves 
of Baker's pump were fitted to a round shaft, 
and occupied, like the other, the whole of its 
area; but instead of resting upon the sides 
of the shaft, were supported by a brass rim, 
which prevented the friction against the sides 
of the shaft consequent upon the other con- 
stniction, and to obviate which, Pei-kins, since 
obtaining his patent, had adopted a check- 
bolt. It appeared, that Baker's Invention re- 
quired fewer hands to work it, and could be 
applied to the common house-pump. 

Ml". Webster and G. Sullivan, for defendant, 
contended, that the invention of Perkins was 
neither new nor useful, and therefore, not 
entitled to a patent. That the specification 
was so loose and insufBeient, as not to an- 
swer the requisites of the law in this particu- 
lar, and the patent, therefore, void on that 
account; and further, that the invention of 
the defendant was substantially different 
from that of the plaintiff. 

Mr. Gorham, for plaintiff, endeavored to 
show, that the improvement invented by Per- 
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kins -was entirely new, and WgMy useful; and 
the specification sufficient to answer the req- 
uisites of the law, which only required, that 
it should he so particular, as that ^persons, 
acquainted with the construction of the same 
kind of machines, might he able to fol- 
low the description of it And that, although 
differing in shape and some other unimpor- 
tant particulars, it was, in prmciple, the same 
as that made and recorded by the defendant, 
under the patent of Baker. 

A great number of witnesses were pro- 
duced on both sides to sustain these positions. 

STORY, Circuit Justice (charging jury). 
The present action is brought by the plain- 
tiff for a supposed infringement of a patent- 
right, granted, in 1813, to Mr. Jacob Perkins 
(from whom the plaintiff claims by assign- 
ment) for a new and useful improyement in 
the construction of pumps. The defendant 
asserts, in the first place, that the invention 
is neither new nor useful; and, in the next 
place, that the pumps used by him are not of 
the same construction as those of Mr. Per- 
kins,, but are of a new invention of a Mr. 
Baker, under whom the defendant claims by 
assignment. If the plaintiff is entitled to re- 
cover, the patent act gives htm treble the 
actual damages sustained by him; and the rule 
for damages is, in this case, to allow the 
plaintiff treble the amount of the profits 
actually received by the defendant, in conse- 
quence of his using the plaintiff's invention. 
The jury are to find the single damages, and 
it is the proper duty of the court to treble 
them in awarding judgment. And let the 
damages be estimated as high, as they can be, 
consistently with the rule of law on this sub- 
ject, if the plaintiff's patent has been violated; 
that wrong doers may not reap the fruits of 
the labor and genius of other men. 

To entitle the plaintiff to a verdict, he must 
establish, that his machine is a new and use- 
ful invention; and of these facts his patent 
is to be considered merely prima facie evi- 
dence of a veiy slight nature. He must, in 
the first place, establish it to be a useful in- 
vention; for the law will not allow the plain- 
tiff to recover, if the invention be of a mis- 
chievous or injurious tendency. The defend- 
ant, however, has asserted a much more broad 
and sweeping doctrine; and one, which I 
feel myself called upon to negative in the most 
explicit manner. He contends, tliat it is nec- 
essary for the plaintiff to prove, that his in- 
vention is of general utility; so that in fact, 
for the ordinary purposes of life, it must su- 
persede the pumps in common use. In short, 
that it must be, for the public, a better pxunp 
than the common pump; and that unless the 
plaintiff can establish this position, the law 
will not give him the benefit of a patent, even 
though in some peculiar cases his invention 
might be applied with advantage. I do not 
so understand the law. The patent act (Act 
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Feb. 21, 1793, c. 11 [1 Stat. 31S]) uses the 
phrase "useful invention" mere incidentally; 
it occurs only in the first section, and there 
it seems merely descriptive of the subject 
matter of the application, or of the convic- 
tion of the applicant. The language is, 
"when any person or persons shall allege, 
that he or they have invented any new and 
useful art, machine," &e., he or they may, on 
pursuing the directions of the act, obtain a 
patent Neither the oath required by the 
second section, nor the special matter of de- 
fence allowed to be given in evidence by the 
sixth section of the act, contains any such 
qualification or reference to general utility, 
to establish the validity of the patent. Nor 
is it alluded to in the tenth section as a 
cause, for which the patent may be vacated. 
To be sure, all the matters of defence or of 
objection to the patent are not enumerated 
in these sections. Whitemore v. Cutter [Case 
No. 17,G00]. [1 Bobb. Pat. Cas. 28-38.] 2 But 
if such an one as that now contended for, 
had been intended, it is scarcely possible to 
account for its omission. In my judgment 
the argument is utterly without foundation. 
All that the law requires is, that the invention 
should not be frivolous or injurious to the 
well-being, good policy, or sound morals of 
society. The word "useful," therefore, is in- 
coi-porated into the act in contradistmction to 
mischievous or immoral. For instance, a new 
invention to poison people, or to promote de- 
bauchery, or to facilitate private assassina- 
tion, is not a patentable invention. But if 
the invention steers wide of these objections, 
whether it be more or less useful is a cir- 
cumstance vex*y material to the interests of 
the patentee, but of no impoi-tanceto the pub- 
lic. If it be not extensively useful, it will si- 
lently sink into contempt and disregard. There 
is no pretence, that Mr. Perkins' pump is a 
mischievous invention; and if it has been 
used injuriously to the patentee by the de- 
fendant, it certainly does not lie in his mouth 
to contest its general utility, indeed the de- 
fendant asserts, that Baker's pump is useful 
in a vei-y eminent degree, and, if it be sub- 
stantially the same as Perkins's, there is an 
end of the objection; if it be not substantial- 
ly the same, then the plaintiff must fail in his 
action. So that, in either view, the abstract 
question seems hardly of any importance in 
this cause. 

The next question is, whether Mr. Perkins's 
pump be a new invention. In the present im- 
proved state* of mechanics, this is often a 
point of intrinsic difficulty. It has been often 
decided, that a patent cannot be legally ob- 
tained for a mere philosophical or abstract 
theory; it can only be for such a theoiy re- 
duced to practice in a particular stmctiure or 
combination of parts. In short, the patent 
must be for a specific machine, substantially 
new in its structure and mode of operation, 

2 [From 1 Robb. Pat Cas, 131.] 
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and not merely changed in form, or in the 
proportion of its parts. Mr. Perldns's pump 
is square, and it is agi-eed, that a piston ex- 
aetiy fitted, and used as in his pump, cannot 
be found described in any scientific treatise, 
and has never been seen in operation. The 
butterfly yalve, which approaches very near 
to it, has certainly been in use, and a trian- 
gular shape was well known in the perimeter 
valves. But the exact structm-e and position 
of a valve in a square pump, uniting the ti-i- 
angular and buttei-fly forms, is not known to 
have been used at any time previous to his 
invention, in the precise manner, in which 
Jlr. Perkins uses them. In short, the com- 
bination of structure, which he uses, is al- 
leged by the plaintiff's witnesses to be new; 
and if the jury are satisfied, that it is substan- 
tially different from any thing before known 
in its mode of operation, then the plaintiff 
has surmounted this objection to his title to 
a recovery. 

An objection of a more general east (and 
which might more properly have been con- 
sidered at the outset of the cause, as it is 
levelled against the sufficiency of the patent 
itself) is, that the specification is expressed 
in such obscure and inaccurate terms, that it 
does not either definitely state, in what the 
invention consists, or describe the mode of 
constructing the machine so, as to enable 
skilful persons to make one. I accede at 
once to the doctrine of the authority, which 
has been cited (ilacFarlane v. Price, 1 Star- 
kie, 199), that the patentee is bound to de- 
scribe, in full and exact terms, in what his 
invention consists; and, if it be an improve- 
ment only upon an existing machine, he 
should distinguish, what is new and what is 
old in his specification, so that it may clearly 
appear, for what the patent is granted- The 
reason of this principle of law will be mani- 
fest upon the slightest examination. A pat- 
ent is grantable only for a new and useful 
invention; and, unless it be distinctly stated, 
in what that invention specifically consists, 
it is impossible to say, whether it ought to 
be patented or not; and it is equally difficult 
to know, whether the public infringe upon or 
violate the exclusive right secured by the pat- 
ent. The patentee is clearly not entitled to 
incUide in his patent the exclusive use of any 
machinery already known; and If he does, 
his patent will be broader than his invention, 
and consequently void. If, therefore, the de- 
scription in the patent mixes up the old and 
the new, and does not distinctly ascertain 
for which, in particular, the patent is claim- 
ed, it must be void; since if it covers the 
whole, it covers too much, and if not intend- 
ed to cover the whole, it is impossible for 
the court to say, what, in particular, is cov- 
ered as a new invention. The language of 
the patent act itself is decisive on this point. 
It requires (section 3) that the inventor shall 
deliver a written description of his invention 
"in such full, clear, and exact terms, as to 



distinguish the same from all other things- 
before known; and in the case of any ma- 
chine, he shall fully explain the principle, 
and the. several modes, in which be has con- 
templated the application of that principle, 
or character, by which it may be distinguish- 
ed from other inventions." It is, however, 
sufficient, if what is claimed as new appear 
with reasonable certainty on the face of the 
patent, either expressly or by necessary im- 
plication. But it ought to appear with rea- 
sonable certainty; for it is not to be left to 
minute inferences and conjectures, from 
what was previously known or unknown; 
since the question is not, what was before 
known, but what the patentee claims as 
new; and he may, in fact, claim as new and 
patentable, what has been, long used by the 
public. Whether the invention itself be 
thus specifically described with reasonable 
certainty, is a question of law upon the con- 
stniction of the tei-ms of the patent, of which 
the specification is a part; and on examining 
this patent, I at present incline to the opin- 
ion, that it is sufficiently described, In what 
the patented invention consists. 

A question nearly allied to the foregoing, 
is, whether (supposing the invention itself be 
truly and definitely described in the patent) 
the specification is in such full, clear, and ex- 
act terms, as not only to distinguish the same 
from all things before known; but "to ena- 
ble any person skilled in the art or science, 
of which it is a branch, or with which it is 
most nearly connected, to make, compound,, 
and use the same." This is another i-equi- 
site of the statute (section 3), and it is found- 
ed upon the best reasons. The law confers 
an exclusive patent-right on the inventor of 
any thing new and useful, as an encourage- 
ment -and reward for his ingenuity, and for 
the expense and labor attending the inven- 
tion. But this monopoly is granted for a 
limited term only, at the expiration of which 
the invention becomes the property of the 
public. Unless, therefore, such a specifica- 
tion was made, as would at all events ena- 
ble other pei-sons of competent skill to con- 
struct similar machines, the advantage to the^ 
public, which the act contemplates, would be 
entirely lost, and Its principal object would 
be defeated. It is not necessai-y, however, 
that the specification should contain an ex- 
planation, level with the capacities of every 
pei-son (which would, perhaps, be impossi^ 
ble); but, in the language of the act, it 
should be expressed in such full, clear, and 
exact terms, that a person skilled in the art 
or science, of which it is a branch, would be 
enabled to constiiict the patented invention. 
By the common law, if any thing material to 
the construction of the thing invented be 
omitted or concealed in the specification, or 
more be inserted or added, than is necessaiy 
to produce the required effect, the patent is 
void. This doctrine of the common law our 
patent act has (whether wisely, admits of 
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very serious doubts) materially altered; for 
it does not avoid tlie patent in sucb case, un- 
less tlie "concealment or addition shall fully 
appear to bave been made for the purpose of 
deceiving tbe public." Section 6. Yet certain- 
ly the public may be as seriously injured by 
a materially defective specification resulting 
from mere accident, as if it resulted from a 
fraudulent design. Our law, bowever, is as 
I bave stated; and tbe question here is, and 
it is a question of fact, whether the specifica- 
tion be so clear and full, that a pump-maker 
of ordinary still could, from tbe terms of tbe 
specification, be able to constnict one upon 
the plan of Mr. Perkins. Tbe principal ob- 
jection to the specification in this case is, 
that it does not describe the check-bolt, or 
the form, or use, or size of the leather, or 
the mode of forming its edge and fixing it 
upon the valve, or the exact position and ele- 
vation of the valve. (Here tlie judge read 
the specification, and commented on the evi- 
dence applicable to these objections; and left 
It to the jury to say, upon tbe facts, whether 
the specification was materially defective, 
and, if so, whether it was by design to de- 
ceive the public.) 

Another (and under the circumstances of 
this case, probably tbe most material) in- 
quii-y is, whether the defendant has violated 
tbe patent-right of the plaintifE; and that de- 
pends upon the fact, -whether the pumps of 
Mr. Perkins and of Mr. Baker are substan- 
tially the same invention. I say substantial- 
ly the same invention, because a mere 
-change of the form or proportions of any ma- 
chine cannot, per se, be" deemed a new inven- 
tion. If they are the same invention, then 
Mr. PerMns, being clearly the first inventor, 
is entitled exclusively to tbe patent right, al- 
though Mr. Baker may have been also an 
■original inventor; for tbe law gives tbe right, 
as ^mong inventors, to him, who is first in 
time. 

The manner, in which Mr. Perkins's inven- 
tion is, in his specification, proposed to be 
used, is in a square pump, with triangular 
valves, connected in the centre, and resting 
witliout any box on tbe sides of the pump, at 
such an angle as exactly to fit the four sides. 
The pump of Jilr. Baker, on the other band, 
is fitted only for a circular tube, with butter- 
fly valves of an oval shape, connected in the 
centre, and resting, not on the sides of the 
pump, but on a metal rim, at a given angle, 
so that tbe rim may not be exactly in con- 
tact with the sides, but tbe valve may be. 
If from the whole evidence the juiy is satis- 
fied, that these differences are mere changes 
■of form, without any material alteration in 
real structure, then the plaintiff is entitled to 
recover; if tiiey aTe_substaiitialI^^ 
combinations^-Of -mS;hanicar partstcT'eSeet 
the sanTe purposes,_then the tlefendantis en- 
titled to a verdie]L=wTbis is a question of 
fact,'^Iucb~' r leave entirely to tbe sound 
judgment of the jury. 

Verdict for tbe defendant. 
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LOWELI. MANUF'G CO. et al. v. HART- 
FORD CARPET CO. 

[2 Fish. Pat. Cas. 472.] i 

Circuit Court, D. Connecticut. July, 1S64 

Patents— License to Use— Rotaltt— Patent 
Expired. 

1. The Lowell Manufacturing Company, in 
1847, licensed the ThompsonTille Carpet Manu- 
facturing Company, to use one hundred and 
twenty-five looms, corresponding to models fur- 
nished by the? licensors, until August 18, 1860, 
"and for the additional term of any extension 
which may be hereafter granted, of any patent 
now owned by the Lowell Manufacturing Com- 
pany relative to such looms," for a specified roy- 
alty. It appeared that two patents were involved 
in the construction of these looms, one to a con- 
siderable and the other to an inconsiderable ex- 
tent. The first expired October 23, 1863, apd 
was not extended; the second was extended prior 
to August 18, 1860. EM, that, as to the first 
patent, no royalty was payable, upon the por- 
tions of the loom covered by it, after" August 18, 
1860. 

2. As to the second natent, the improvements 
claimed tliereiu were not materially useful to the 
looms used by the Thompsonville Carpet Manu- 
facturing Company, and their successors, and 
were not used by them to an extent that would 
justify the interference of the court by injunction. 

[Cited in Hoe v. Boston Daily Advertiser Corp., 
14 Fed. 916; Campbell Printing-Press & 
Manuf'g Co. V. Manhattan Ry. Co., 49 Fed. 
933.] 

This was a bill in equity, filed to- restrain 
tbe defendants from infringing two letters 
patent granted to Erastus B. Bigelow, one for 
"improvement in power looms," dated April 
10, 1843 [No. 3,987], and extended for seven 
years from April 10, 1859; and tbe other for 
"improvement in Jacquard looms," dated Oc- 
tober 23, 1849 [No. 6,806]. 

The complainants bad, in 1847, granted tbe 
following license to tbe Thompsonville Car- 
pet Company: 

"This indenture, made this thirty-first day 
of August, A. D. eighteen hundxed and forty- 
seven, by and between tbe Lowell Manu- 
facturing Company, a corporation established 
by the laws of aiassachusetts, of tbe one 
part, and tbe Thompsonville Carpet Manu- 
facturing Company, a corporation established 
by tbe laws of Connecticut, of the other part, 
witnessetb: That the Lowell Manufacturing 
Company, in consideration of the" convenants 
and agreements of tbe said Thompsonville 
Carpet Manufacturing Company, hereinafter 
contained, doth, by these presents, grant, 
bargain, sell, and assign to the said Thomp- 
sonville Carpet Manufacturing Company, the 
right to own and use for the weaving of two- 
ply and three-ply carpeting and fioor-clotb, 
but for no other purpose whatever, at their 
factory in Thompsonville, not less than one 
hundred and twenty-five nor more than one 
hundred and fifty looms corresponding to the 
models hereinafter mentioned, for the re- 
mainder of tbe term of fourteen years from 
the eighteenth day of August, A. D. eighteen 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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hundred and forty-six, to the eighteenth day 
of August, A. D. eighteen hundred and sixty, 
and for the additional term of any extension 
which may be granted hereafter by the Unit- 
ed States, of any patent right now owned by 
the said Lowell Manufacturing Company, 
relative to such looms and business as afore- 
said; the said Thompsonville Carpet Manu- 
facturing Company yielding and paying 
therefor to the said Lowell Slanufacturing 
Company, its successors and assigns, by semi- 
annual payments, on or before the last days 
of January and July in each and every year 
during said term and the term of any ex- 
tension aforesaid, a sum of money which 
shall always be proportioned to the whole 
quantity of carpeting and noor-cloth which 
shall have been actually woven on the said 
looms, or any of them, during each six 
months ending on the last days of December 
and June respectively, during said term and 
the term of any extension aforesaid, at and 
after the rates following, to wit: Two cents 
for each square yard of two-ply carpeting or 
floor-cloth, and four cents for each square 
yard of three-ply carpeting or floor-cloth 
actually w-oven as aforesaid; and the said 
Lowell ilanufacturing Company, for the con- 
sideration aforesaid, doth covenant with the 
Thompsonville Carpet Manufacturing Com- 
pany, in manner following: 

"First. The said Thompsonville Manufac- 
turing Company, punctually paying the semi- 
annual sums ascertained as aforesaid, and 
performing all other convenants and agree- 
ments 6n their part herein contained, shall 
have the right to own and use during the 
said term and the term of any extension 
aforesaid, the said limited number of looms, 
with all the improvements therein patented, 
and to be patented, in the business afore- 
said, without let or hindrance of the said 
Lowell Manufacturing Company, or of any 
pei-son claiming under said company, and 
shall have the further right to make and 
use in the said business, during the said 
term and the term of any extension afore- 
said, on the same limited number of looms, 
any new improvenemt in said machines, for 
said manufacture, which may be hereafter 
patented by the Lowell ^Manufacturing Com- 
pany, or which may otherwise become the 
propertj'^ of said company. 

"Second. The said Lowell Manufacturing 
Company shall and will make and deliver to 
said Thompsonville Carpet JIanufacturing 
Company, within a reasonable time after the 
execution of these presents, on receiving from 
said company the cost thereof, one model 
loom for the weaving of two-ply carpeting, 
and one model loom for the weaving of three- 
ply carpeting, of the most approved construc- 
tion now known to the Lowell Manufacturing 
Company, and shall and will also allow the 
Thompsonville Carpet Manufacturing Com- 
pany to use, for the purpose of constructing 
a limited number of like looms as hereinafter 
provided, all patterns for eastings needful 



for the consti-uction of looms corresponding 
to said models, it being understood that the 
patterns are to be used only at the foundiy 
where they may for the time being be by 
direction of the Lowell Manufacturing Com- 
pany. 

"Third. If it should happen that the said 
Lowell Manufacturing Company shall, auj* 
time thereafter during said term, or the term 
of any extension aforesaid, sell to any other 
person or coi-poration the right to use in the 
said business the said machinery and im- 
provements in the United States of America, 
for a less price or rate of payment than is 
above stipulated, whensoever and so often 
as any such sale be made at a reduced price, 
the rate to be thereafter paid during the resi- 
due of the said term and the term of any ex- 
tension aforesaid, by the Thompsonville Car- 
pet Manufactui'ing Company, shall be also 
reduced, so that the said company shall al- 
ways have and enjoy the right of using the 
said machines and improvements at the low- 
est rate agreed to be paid therefor by any 
other purchasers of the said right during the 
same period, it being underetood that this 
provision is not intended to apply to the use 
by other parties of any part or parts of such 
machines and improvements unless by the 
express permission of the Lowell Manufac- 
turing Company; and the said Thompson- 
ville Carpet Manufacturing Company, In con- 
sideration of the premises, doth hereby cov- 
enant with the Lowell Manufacturing Com- 
panj^, its successors and assigns, in manner 
following: 

"First. The said Thompsonville Carpet Man- 
ufacturing Company will and shall purchase 
and pay for at cost the two model looms 
above me ioued, so soon as the same shall 
be ready lor delivery, and within two years 
thereafter the said company will and shall 
build, for cause to be built and put in actual 
operation, at their said factory, not less than 
seventy-five looms, corresponding to said 
model looms, and within three years from 
the delivery of said model looms the said 
company will and shall build or cause to be 
built and put in actual operation at their 
said factory not fewer than fifty more like 
looms; and it is well understood between 
the parties that the said Thompsonville Car- 
pet Manufacturing Company shall not be 
bound to put in operation any greater num- 
ber than one hundred and twenty-five of said 
looms in the whole, but shall have the right, 
at their own option, to build and put in op- 
eration at their said factory, at any time 
diaring said term, and during the term of any 
extension aforesaid, any number not exceed- 
ing twenty-five of said looms in addition to 
the one hundred and twenty-five aforesaid, 
on giving notice in writing to said Lowell 
Manufacturing Company, of their intention 
so to do; said looms to be either for two-ply 
carpeting or three-ply carpeting, or any pro- 
portion between the two, as they shall thinii 
expedient. 
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"Secona. The said Tliompsonville Carpet 
Manufacturing Company will not and shall 
not use the said looms, or any of them, nor 
permit the same to he used for any other 
species of manufacture than either two-ply 
or three-ply ingrain carpeting or floor-cloth, 
nor at any other place than their said fac- 
tory, nor permit the same to he used by any 
other persons, except persons employed by 
them in manufacturing, at their said factory, 
and for their account, without the consent of 
the said Lowell Manufacturing Company to 
any such substitution first had and obtained 
in writing. 

"Third. The said Thompsonville Carpet 
Manufacturing Company will and shall 
punctually pay, on or before the last days of 
Januai-y and July in each year during said 
term, and the term of any extension afore- 
said, a sum of money always proportioned 
to the aggregate product of said looms dur- 
ing the preceding six months ending on the 
thirt3'-flrst day of December and the thirtieth 
day of June in each year, estimated at the 
rates above fixed, or at such reduced rate 
as is above provided fox*, in case a reduction 
should occur; and they will and shall, during 
the said months of January and July in each 
year make and render true statements in 
writing of the whole number of square yards 
of each description of carpeting and floor- 
cloth actually woven at their said factory dur- 
ing the said preceding six months, by means 
of said looms, or any of them, and they will 
and shall keep at their said factoiy regular 
and true books of account, showing the num- 
ber of looms of each description in operation 
from time to time, and the daily product of 
each loom, which books shall be kept open 
at all times during the said term, and the 
term of any extension aforesaid, to the free 
inspection of any agent or agents appointed 
tlierefor by the directors of the said Lowell 
Manufacturing .Company. 

"And it is mutually understood and agreed 
by the parties hereto, that all the foregoing 
grants, covenants, and agreements of the 
said Lowell Manufacturing Company, con- 
cerning the use of any machines patented 
or to be patented, are upon express condition 
that if the said Thompsonville Carpet Manu- 
facturing Company shall, at any time, fail 
to pay punctually when due the semi-annual 
payments aforesaid, estimated at the rate 
above specifled, or at such reduced rate as 
may be hereafter fixed in the manner afore- 
said, if any such reduction should occur, or 
if they shall fail to make and render true 
accounts, as above provided, or otherwise 
fail to perform any of the foregoing cove- 
nants and agreements on their part, in such 
case, and immediately upon the happening 
of such default, or at any time after, while 
the same default continues, the said Lowell 
Manufacturing Company shall have the right, 
by vote of the directors, and delivery of an 
attested copy thereof to any officers of the 
said Thompsonville Carpet Manufacturing 



Company, or leaving the same at their fac- 
tory, whether then in operation or not, to 
terminate this contx'act,- and thereupon all 
the grants, covenants, and agreements of the 
said Lowell Manufacturing Company shall 
become null and void, and the right of the 
said Thompsonville Carpet Manufacturing 
Company, and of all persons claiming under 
them, to any further use of the said ma- 
chines and improvements, patented and to be 
patented, shall thereby cease and be deter- 
mined. 

"In witness whereof, tlie said parties have 
hereunto interchangeably set their respective 
seals and subscribed their respective cor- 
porate names, the Lowell Manufacturing 
Company by their treasurer, thereunto au- 
thorized, and the Thompsonville Carpet Man-' 
ufacturing Company by their agent, thereun- 
to authorized, the day and year first above 
written." 

After working under this license for some 
years, the Thompsonville Carpet Company 
failed, and, with the consent of complain- 
ants, tlie license was transferred to the de- 
fendants, the Hartford Carpet Company, who 
had purchased the effects of the licensees, 
and who continued to work and make pay- 
ments under the license until shortly after 
August 18, 1800, when they ceased to pay 
further royalty. The complainants demand- 
ed payment, and, upon refusal, passed a 
resolution revoking the license, and filed 
theu^ bill. 

S. L. Thorndyke, E. W. Stoughton, and B. 
R. Curtis, for complainants. 

Hungerford & Cone, R. D. Hubbard, George 
Gifford, and Charles O'Connor, for defend- 
ants. 

NELSON, Circuit .Justice. I. We are of 
opinion, that, upon the ti'ue consti-uction of 
the agreements of August 31, 184:7, the re- 
spondents were entitled to construct and use 
the number of looms therein specified, ac- 
cording to the models furnished by the Low- 
ell Company, for the rate of compensation 
mentioned, until August 18, 1860, and after 
that period without any further tariff or com- 
pensation, with the single exception, in case 
of the extension of one or more of the pat- 
ents existing at the date of the agreements. 
The latter, to wit: the extension, is the only 
condition upon which the payment of the 
tariff after the period mentioned, is made to 
depend. If there was no extension, there 
was to be no further payment for the use of 
these looms. This disposes of the patent of 
October 23. 1849. 

II. The patenl of AprU 10, ISio, was ex- 
tended for the term of seven years from 
April 10, 1859. But we are of opinion: 

1. That this patent was not a patent with- 
in the meaning of the agreements of August 
31, 1847, it being a patent for improvements 
in a loom for weaving fabrics other than and 
different from tlie two and three-ply carpets; 
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namely, to weave plaid ginghams |aiid the 
like; and further, that this was so under- 
■stood by Mr. Bigelow and the Lowell Com- 
pany, as Is apparent from the proofs in the 
■ease. 

2. That the improvements claimed in this 
patent are not materially useful in the looms 
for weaving the tn'o and tlu'ee-ply cai-peting; 
or, if so, the respondents have not used them 
to an extent that would justify the Interfer- 
•ence of the court by injunction. The im- 
provements included in this patent, and 
which are claimed to be useful in the power 
looms represented by the models mentioned 
in the agreements, and the right to the use 
of which was covered thereby, are smaU and 
limited, compared with the other parts or 
portions of these looms. 

If there be any infringement, injunction 
would not be the appropriate remedy under 
the circumstances stated. Decree for the re- 
•spondents. 



Case l^o. 8,570. 

LOWELL MANUF'G CO. v. LARNBD. 

[Codd. Dig. 341; Cos. Manual Trade-Mark Cas. 
241.] 

Circuit Court, W. D. Pennsylvania. 1873. 

Trade-Marks— Hoi,LOAv ■Wooden Stick for Car- 
pet Rolls. 

[The plaintiffs, manufacturers of carpets, had 
adopted and used for a long while as a trade- 
mark an octagonal, hollow, wooden stick, up- 
on which their carpets were roiled. When so 
rolled, the stick presented at its ends the ap- 
pearance of two octagonal wooden rings. This 
stick had become well known in trade as indi- 
cating carpets manufactured by the plaintiffs. 
Held, that this stick was a valid trade-mark, for 
an unauthorized use of which the defendant was 
liable in damages, and to an injunction to restrain 
future use.] 

The plaintiffs, since 1S55, had rolled their 
•carpets upon a hollow stick, which stick, 
when put into the centre of their rolls of car- 
pet, they claimed to be their ti*ade-mark. The 
stick consisted of two pieces, ground c«i the 
inside, so that when the two pieces were 
put together they formed a shell with a rec- 
tangular opening, and with the corners of 
the outside rounded ofC, so that the ends of 
the stick or shell formed an octagonal ring. 
This ring was both visible and tangible in 
each end of each roll of carpet. The stick 
or shell was made the length of the rolls of 
cai-pet, so as to exhibit the rings. The shell 
was adopted in 1S55, and used continuously 
ever since, by plaintiffs, as a trade-mark, and 
was registered as a trade-mark in the U. S. 
patent office in 1871. The defendants, in 
1872, commenced to make and sell carpets 
rolled upon sticks resembling the sticks used 
by the plaintiffs. The plaintiffs filed a bill 
to enjoin the defendants from the use by 
them of such sticks for carpets. The evidence 
in the ease showed that such sticks in rolls 
of cai-pet indicated to the public that the 
goods contaiuing them were made by the 



plaintiffs; that any one seeing the shells iu 
carpets would suppose them to be the plain- 
tiffs' goods; and that the use by the defend- 
ants of said sticks Avould deceive the public. 
HELD BY THE COURT: That said sticlr, 
as claimed by the plaintiffs, was a good and 
valid trade-mark; that they were entitled to 
its exclusive use; and that the defendants 
should be enjoined, and pay to the plaintiff's 
the profits and gains received by them in con- 
sequence of their infringement, together with 
such damages as plaintiffs had suffered there- 
b.v. 



LOWELL MANTJP'G CO. 
See Case No. 9,833. 



(MORRIS v.). 



Case ISTo. 8,57L 

LOWELL NAT. BANK v. TRAIN et al. 



[2 Mich. Lawy. 27.] 
District Court, W. D. Michigan. 



1877. 



Partnership — CoirpROMisE bt Isdivit>ual Part- 

SERS — COXTRIBUTIOX. 

1. Under the Michigan statute (Comp. Laws, 
§§ 6189, 6201), providing for sepaiate compromises 
of partnership debts with individual members 
of due firm, the remaining partners of the firm 
who do not compromise caunot be held liable to 
the creditor for any more than the balance due 
him, though their joint ratable proportion of tlie 
whole debt exceeds that balance. 

2. They would be liable under section 6202 
to their co-partners, who by compromise paid 
more than their proportion, to make contribution ; 
and this shows that their liability to the creditor 
must be limited in such case to the balance of the 
debt unpaid. 

Ohamplin, Butterfield & Fitzgerald, for 
plaintiff. 
Holmes & Stone, for defendants. 

WITHEY, District Judge. Sixty-seven per- 
sons associated by articles under the name 
of the "Lowell Horse and Agricultural Asso- 
ciation," and subscribed §37,000 stock. No at- 
tempt was made to create au incorporated 
company under the state law, and no asser- 
tion of corporate rights or powers. The per- 
sons were held to" be partners. The associa- 
tion owed the Lowell National Bank .$5,000 
and some accrued interest. Some of the 
partners w^ere pecuniarily responsible, while 
others were not responsible. The bank of- 
fered a compromise to any who should pay 
a given rate per cent, which, on the basis 
that there was §20,000 of responsibility rep- 
resented, would meet the debt. Thirty-seven 
paid the required sum upon that basis, and 
received discharges. By this process, the 
debt was paid, less §803.69, and the suit was 
commenced against the remaining thirty 
members not accepting the terms of compro- 
mise, to recover whatever balance the bank 
was entitled to have. At the trial, in Octo- 
ber, plaintiff claimed a verdict for .§2,878, 
that being in the language of the statute, 
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"their D'oint ratable proportion" of tlie origi- 
nal debt for wbieb defendants Tvoiild remain 
liable. By consent a verdict was entered 
for tbat amount, subject to be reduced upon 
a motion for a new trial as the opinion of the 
court should require. 

Sections 6199 and 6201 of Compiled Laws 
contain the controlling provisions, and are 
substantially in harmony with each other. 
The former reads: "Provided, however, that 
in case of such settlement or compromise, 
the copartners who are not parties ta the 
same shall be discharged from liability to 
the creditors, except for their joint ratable 
proportion of such copartnership debt." By 
section 6201, they are not to be considered 
as discharged from liability to the creditors 
except as above provided, i. e. "except for 
their joint ratable proportion of such copart- 
nei-ship' debt." 

It is not ascertained that any construction 
has been given in this state to the statute in 
<luestion, nor in other states where like leg- 
islation exists. A literal construction of the 
language of the sections referred to would 
support plaintiff's claims, viz: that the non- 
compromising debtors are not discharged 
"except for their joint ratable proportion of 
the copartnership debt" That construction 
would lead to this result. If one of three 
members of a firm settles by compromise, 
and pays two-thirds of the partnership debt 
in discharge of his liability, the other two 
partners remain liable to the creditor for two- 
thirds of the debt when but one-third re- 
mains unpaid, because two-thirds is theit 
joint ratable proportion of the original in- 
debtedness. It may be doubted if the legis- 
lature could give a creditor the right to en- 
force collection beyond the balance remain- 
ing unpaid, in any event; but we think no 
such purpose was designed. It is a cardinal 
rule of construction that the intention of the 
law maker constitutes the law. The mani- 
fest object of the statute must control, and 
not the absurd results which would flow from 
its literal rendering. 

We hold that the defendants who did not 
compromise remain liable for the balance of 
the joint or copartnership debt, not exceed- 
ing their joint ratable proportion of the origi- 
nal indebtedness. If those who did compro- 
mise have paid more than their joint ratable 
proportion of the debt, then those who did 
not compromise remain liable to the cred- 
itor only for the balance still unpaid, even if 
their ratable proportion would exceed the 
balance remaining unpaid. Under section 
6202 they would be liable to their partners 
who, by compromise, paid more than their 
proportion, to make contribution; and this 
shows that their liability to the creditor 
must be limited to the balance of the debt 
unpaid when that balance is less than their 
joint ratable proportion. 

Upon remitting the damages in excess of 
?S03.69, plaintiff will be entitled to enter 
judgment for that sum. 

I5FED.CAS 65 
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Case No. 8,573. 

In re LOWENSTEIN et al. 
[3* Ben. 422; i 3 N. B. R. 268 (Quarto, 65).] 
District Court, S. D. New York. Oct, 1869. 

Costs ik Isvoltjstart Bankkuptot Proceed- 
ings—Marshal's Fees— Set-Off. 

1. Where a petitioo in ^involuntary bankrupt- 
cy is dismissed, with costs as against the peti- 
tioner, the petitioner's debt against the bankrupt 
will not be allowed to he set off against the 
costs. 

2. In order to the taxation of charges by the 
marshal for the keeping of property in such pro- 
ceedings, under the 47th section of the bankrupt- 
cy act [of 1867 (14 Stat 540)], it must be shown 
that such expenses are just and reasonable, and 
have been actually incurred and paid by the mar- 
shal. 

[Approved in Re Comstock, Case No, 3,075.] 

[A petition for adjudication in bankruptcy 
was filed against Samuel Lowenstein and 
Rosa Lowenstein by Julius Katzenburg. 
Upon hearing the petition was dismissed 
with costs. Case No. 8,574. It is now heard 
upon appeal from taxation of costs.] 

G. A. Seixas, for creditor. 
J. H. V. Arnold, for debtors. 

BLATOHFORD, DisUict Judge. This is 
an appeal, by the petitioning creditor, from 
the taxation of costs by the register, on the 
dismissal of the petition, tn a proceeding in 
Involuntary bankruptcy. The items al- 
lowed, and complained of by the creditor, 
were all of them properly allowed, except 
the item of ?1,007.50, for 403 days, at $2.50 
per day, allowed to the late marshal, as ex- 
penses of keeping property, from November 
11th, 1867, to December 17th, 1868. The 
item is charged by the late marshal, as ex- 
penses. But his affidavit in regard thereto 
is defective, inasmuch as it only states that 
such expenses were necessarily incurred by 
him, and are just and reasonable. It ought 
to state that they have been actually incur- 
red and paid by him, and are just and rea-_ 
sonable. The 47th section of the bankruptcy 
act allows to the marshal, for custody of 
propei*ty, "his actual and necessary ex- 
penses, upon returning the same in specific 
Items, and making oath that they have -been 
actually Incurred and paid by him,, and are 
just and reasonable, the same to be taxed or 
adjusted by the court, and the oath of the 
messenger shall not be conclusive as to the 
necessity of such expenses." By the fee 
bill of February 26th, 1853 (10 Stat 164), 
the marshal is allowed the necessary ex- 
penses of keeping property attached or li- 
belled In admh-alty, not exceeding two dol- 
lars and fifty cents per day. The word "ex- 
penses" implies an expenditure or payment, 
and nothing can be allowed as expenses, un- 
der section 47, which is not shown affirm- 
atively to have been necessary, and just 
and reasonable in amount, and to have been 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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actually paid. The mle in admiralty is, 
that, to authorize an allowance for a keeper, 
it must he shown that he was necessarily 
employed, from a prudent precaution in re- 
gard to the interests of all concerned in the 
property; that he actually continued in 
charge of the property for the time charged; 
and that the sum = charged was not only 
paid, but was reasonable for the seiTice. 
The Trial [Case No. 14,170]. The same rule 
has been applied to the case of a seizure by 
the marshal of property proceeded against 
by the United States, by information, as for- 
feited under the internal revenue laws. U. 
S. T. 300 Barrels of Alcohol [Id. 16,509]. 
The proofs taken in the present case, on the 
taxation before the register, are not suffi- 
ciently full as to the necessity for the em- 
ployment of the keeper chai-ged for, or as to 
his actual daily continuance in custody of 
the property. As to his payment, they not 
only do not show that he was paid the 
amount charged, but they show that he was 
paid but a small part of it. The rule laid 
down in the case last cited is the proper 
one, and must be followed. It is this: "The 
sum actually paid a keeper to watch prop- 
erty in custody, not exceeding $2.50 a day, 
may be taxed by the clerk, upon satisfactory 
proof that a prudent precaution in regard to 
all concerned in the property justified the 
marshal in placing a keeper over it; that 
the keeper actuilly continued in charge of 
it for the time specified; and that the sum 
charged therefor is reasonable for the serv- 
ice, and has been actually paid by the mar- 
shal," The case is referred back to the reg- 
ister, as to this item of keeper's fees, to take 
further proofs, if offered, and tax the item 
on the principles above laid down. The 
motion made by the petitioning creditor, to 
offset his claim against the debtor against 
the costs, when taxed, is denied. 



Case mo. 8,573. 

In re LOWENSTEIN. 

[3 Dill. 145; i 13 N. B. R. 479; 3 Cent. Law 
J. 82; 33 Leg. Int. 360.] 

Circuit Court, E. D. Missouri. Jan 21, 1876.2 

Discharge op Bankrupt — Time op Application 

— Sections 29 axd 33 of the Bankrupt 

Act Construed. 

Under section 29 of the bankrupt act [of 1867 
(14 Stat. 531)], where the limitation of time 
operated as a bar to the bankrupt's right to a 
discharge at and prior to the amendatory act of 
June 22, 1874 [18 Stat 178], the ninth section 
of that act does not remove this bar. 

[In review of the action of the district court 
of the United States for the Eastern district 
of Missouri.] 

Lowenstein, who applied for a discharge in 
bankruptcy, was, on his own petition, ad- 
judicated a bankrupt April 29, 1872. Debts 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirming Case No. 8,576.] 



were proved against his estate, but no assets 
ever came to the hands of the assignee. His 
application for a discharge was not made un- 
til September 23, 1874. The only reason giv- 
en for the delay in making the application 
for the discharge is that the bankrupt has 
never been able, although he has diligently 
tried to do so, to procure the assent in writ- 
ing of a majority in number aud value of his 
creditors, as was requU'ed by the law exist- 
ing up to June 22, 1874. On the hearing in 
the United States district court, November 
30, 1874, the bankrupt filed the written as- 
sent of more than one-fourth in number and 
one-third in value of the creditors who had 
proved their claims upon which he was liable 
as principal debtor, eonti'acted since January 
1, 1869. The discharge was opposed by the 
creditors, and the petition of the bankrupt 
therefor was denied by the district court, 
solely on the ground that it was made too 
late. From the order dismissing the petition 
for discharge [Case No. 8,576], the defendant 
brings the case here for review. 

N. Myers, for bankrupt 
J. P. Colby, contra. 

DILLON, Circuit Judge. Here no assets 
came to the hands of the assignee, and in 
such cases the provision of the bankrupt act 
(section 29) is, that the banla-upt may apply 
for his discharge "at any time after the ex- 
pU-ation of sixty days from the adjudication 
of bankruptcy, and within one year from 
such adjudication." Where there are assets, 
and debts are proved, the application can 
not be made until after six months; and in 
such cases there is no provision limiting the 
application to one year, or any other specified 
time. 

Admitting that, in cases like the present, 
the delay to apply within the year may be 
excused, — In re Donaldson [Case No. 3,982]; 
In re Canady [Id. 2,377]; In re Vorbeck [Id. 
17,002]; In re Pierson [Id. 11,153],— still the 
excuse here offered is no excuse whatever. 
The year expired April 26, 1873. The peti- 
tion for a discharge was not filed until Sep- 
tember, 1874. The banki'upt says he did not 
apply before the act of June 22d w^ent into 
efCect, because a majority of his creditors 
would not consent to his discharge. This did 
not prevent filing his petition within .the 
year. 

The law reducing the number of creditors 
whose assent was required, did not pass un- 
til January 22, 1874, more than a year after 
the latest time when the petition should have 
been filed. Section 9 of this act does not 
apply to ordinary cases, open and pending 
when it took effect,— In re King [Case No. 
7,781]; In re Griffiths [Id. 5,825],— and if the 
only obstacle to the discharge here sought 
was the non-assent of a majority of the 
ci-editors, as previously required, the bank- 
rupt would— it may be admitted— be entitled 
to his discharge on complying witli tlie easi- 
er requirements, in this regard, of the amend- 
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atoiy act But the other obstacle in the 
way of his discharge is the limitation of time 
contained in section 29, and this limitation 
remains in full force, unaffected by the ninth 
section of the amendatory act of June 22, 
1S74, which does not undertake to repeal or 
modify it. Afiirmed. 



Case Wo. 8,574. 

In re LOWENSTEIN et al. 

[2 N. B. H. 306 (Quarto, 99); i 1 Ohi. Leg. 
News, 123.] 

District Court, S. D. New York. Dec. 14, 
1868. 

Bankhuptct —Petition op Ckbditob — Faii.ube 
TO Pay IiTon-Commbrcial Paper. 

The non-payment, at maturity, of promissory 
notes that are not commercial paper, is no ground 
for an adjudication of the debtors as bankrupts, 
on a petition by a creditor in involuntary bank- 
ruptcy. Petition dismissed with costs. 
[Cited in Re Nickodemus, Case No. 10,254; 
Re Chandler, Id. 2,591; Re Bunster, Id. 2,- 
136; Baldwin v. Wilder, Id. 806: Re Gar- 
ter, Id. 2,470; Re Clemens, Id. 2,877.] 

Pn the matter of Samuel Lowenstein and 
Rosa Lowenstein against whom a petition for 
adjudication of bankruptcy was filed by Ju- 
lius Katzenberg.] 

G. A. Seixas, for creditor. 
J. H. v. Arnold, for debtors. 

BLATCHFORD, District Judge. The pe- 
tition In this case was filed November 8. 
1867, There are three acts of banki-uptcy al- 
leged in the petition. The first is that the 
debtors, being awai-e that legal process was 
about to be issued, to be levied on the stock 
contained in their store, No. 200 Sixth avenue, 
New York, at the suit of some one or more of 
their creditors, removed a great poiiion of 
said property, to avoid its being taken on 
such process. The evidence does not show 
that the debtors removed any of said property 
for that purpose, or for any fraudulent pur- 
pose, or in any Illegal manner. 

The second act of bankmptcy alleged is 
that the debtors transferred said stock to 
one Eliza Lowenstein, with intent to defraud 
their creditors, and to defeat the operation 
of the bankruptcy act. This allegation is riot 
sustained by the evidence. 

The third allegation is that'the debtors, be- 
ing merchants, fraudulently. stopped and did 
not resume payment of any of their commer- 
cial paper prior to the 8th of November, 1867, 
when the petition was filed, or fraudulently 
failed to resume payment, prior to the 8th 
of November, 1867. of any of their com- 
mercial paper, the payment of which they, 
had previously suspended. The Katzenberg 
note was not commercial paper, and its non- 
payment, on the evidence, was not attended 
by any evidence of fraud. The same is true 
of the Nordlinger note. The Erauenthal notes 

1 [Reprinted from 2 N. B. R. 306 (Quarto, 
99), by permission.] 
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were not commercial paper. They were net 
given in the course,of, or in connection with, 
the business of the debtors as merchants, but 
were given for loans of money. Besides, they 
■nere, by agi'eement of the creditor, sufEered 
to remain unpaid, and their non-payment was 
not fraudulent. The Battln note was commer- 
cial paper, but .its non-payment at maturity 
was with the expressed assent of Battin, and 
sucli assent continued until after the petition 
was filed- If it had not been for such assent 
of Battiu, the suspension of payment of the 
note which fell due October 3, 1867, would 
have been fraudulent; for the debtors, if not 
insolvent, had the means to pay it, as ap- 
pears from the evidence; and, if insolvent, 
were bound to go into voluntaiy bankruptcy. 
A solvent debtor who has means wherewith 
to pay commercial paper and does not pay 
it, is guilty of fraud; and an insolvent debtor 
who, having commercial paper due, does not 
go into voluntary bankruptcy, is guilty of 
fraud. In either case the suspension is fraud- 
ulent. The Haviland, Lindsley & Co. notes 
were not the commercial paper of the debtors, 
given for the debt of the debtors. The Reiss 
claim was in an account and not in a note. 
As to the Blumauer and Rich note, I find 
no evidence as to whether it was or was not 
commercial paper, but simply evidence that 
the debtors, on the 31st of August, 1867, at 
New York, made a note, payable thirty days 
after date, for one hundred and fifty-eight 
dollars and twenty-three cents, not to the or- 
der of .any person or to bearer, and delivered 
it to Blumauer and Rich, and that it was not 
paid at maturity. If it were commercial 
paper, the non-payment of it was, on the evi- 
dence, clearly fraudulent; but I find no evi- 
dence that it was commercial paper, or as to 
what it was given for. The evidence in the 
ease is very voluminous, embracing twenty- 
four depositions and numerous exhibits. I 
have gone ihrough it very carefully, with the 
aid of the elaborate briefs of the counsel for 
the respective parties, and have come to the 
conclusion that the petition must be dismiss- 
ed, with costs. 

[This case was again heard upon appeal by the 
petitioning creditor from the taxation of costs 
by the register. Case No. 8,572.] 



Case No. 8,575. 

LOWENSTEIN v. GLIDEWELL. 

[5 Dill. 325; 7 Cent. Law J. 167; 6 Reporter, 
454; 10 Chi. Leg. News, 404.] i 

Circuit Court, E. D. Arkansas. June, 1878. 

Subpoena to Asswek Cross-Bili. — Service oit 

Solicitor— BiLii aud Cross-Bili.— Right 

or VoLUijTAET Dismissal. 

1. The general chancery rule is that service of 
subpoena to answer a cross-bill cannot be made 
upon the solicitor of the plaintifE in the original 
bill; but to this rule the United States circuit 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 6 Re- 
porter, 454, contains only a partial report.] 
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court recognizes two exceptions — one in cases of 
injunctions to stay proceedings at law, and the 
otlier in cross-suits in equity, where the plaintiff 
at law in the first and the plaintiff in equity in 
the second case reside beyond the jurisdiction of 
the court; and this only for the purpose of pre- 
venting a failure of justice. 
[Cited in Cortes Co. v. Thannhauser, 9 Fed- 
228; Gregory v. Pike, 29 Fed. 590; Fidelity 
Trust & Safety Vault Co. v. Mobile St Ry. 
Co., 53 Fed. 851.] 

2. The plaintiffs in the original bill in an eq- 
uity suit have the right, as a matter of course, 
at any time before decree, to dismiss their .bill 
at their own costs; but where a cross-bill has 
been filed by defendants and service of process 
was had thereunder on the plaintiffs, or the latter 
had voluntarily entered their appearance thereto, 
then the defendants would be entitled to a decree 
pro confesso on such cross-bill on a dismissal of 
the original bill by the plaintiffs after the lapse 
of the time allowed them by the rules to answer. 

[Cited in Markell v. Kasson, 31 Fed. 103; 

The Eliza Lines, 61 Fed. 322, 324.] 
[Cited in Wetmore v. Fiske, 15 R. I. 356, 5 

Atl. 376,. and 10 Atl. 627, 629.] 

3. The bill and cross-bill in equity do not nec- 
essarily constitute one suit, and the service of a 
subpoena on the defendants in the cross-bill is 
necessary to bring them into court on such cross- 
bill, unless they voluntarily enter their appear- 
ance thereto, which is ordinarily done. 

The plaintiffs filed their bill to foreclose a 
deed of ti-ust on real estate. R. D. Partee 
and wife, among others, were made defend- 
ants, upon the allegation that they had somfe 
interest in the said mortgaged premises, oi' 
some part thereof, as purchasers, judgment 
creditors, or otherwise, which interests, if 
any, hare acenied subsequent and are junior 
to complainants' lien, and subject thereto. 
Partee and wife answered, alleging they 
were the owners in fee of the property by 
purchase from one Christman, from whom 
Parish, the grantor in the deed of ti"ust, de- 
rived his title; that the sale of the premises 
by Christman to Partee and wife was made 
long before the conveyance by Christman 
to Parish, and Parish to plaintiffs; that all 
these parties had full notice of the pm'Chase 
by Partee and wife; that a suit for specific 
performance of the conti'aet for the sale of 
the property was brought by Partee and 
wife against Christman in the Pulaski chan- 
cery court, and was pending at and before 
the conveyance of the propeiiy by Christ- 
man to Parish, and Parish to plaintiffs, and 
that said parties liad notice of the pendency 
of such suit, and that that court decreed a 
conveyance of the property from Christman 
to Partee and wife, the title under such con- 
veyance to relate back to the 20th day of 
December, 1876. 

Partee and wife also filed a cross-bill 
against the plaintiffs, setting up the same 
facts set out in their answer, and praying 
for the cancellation of the plaintiffs' deed of 
trust, and for a decree against plaintiffs for 
the rents and profits of the property re- 
ceived by them between the 23d of Januaiy, 
1877,' and the 27th of December, 1877, from 
the trustee in the deed of trust, who was in 
possession as such under said deed, and col- 
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lected the rents of the property and paid the 
same to the plaintiffs for the period men- 
tioned. The cross-bill was filed February 
4th, 1878. No process has issued thereon, 
and the defendants, who are plaintiffs in the 
original bill, have not entered their appear- 
ance thereto. The plaintiffs in the original 
bill now move for leave to dismiss the same. 
To this motion Partee and wife, who are 
named among the defendants in the orig- 
inal bill, and who are plaintiffs in the cross- 
bill, object, and they also move for a decree 
pro confesso on their cross-bill. Plaintiffs 
claim the dismissal by them of the original 
bill operates to dismiss the cross-bill. 

Erb, Summerfield & Erb, for plaintiff's. 
Dodge & Johnson, for Partee and wife. 

CALDWELL, District Judge. The plain- 
tiffs in the original bill have the right, as a 
matter of course, at any time before decree, 
to dismiss their bill at their own costs. 1 
Barb. Ch. Prae. 225, 228; 1 Daniell, Ch. 
Prac. 792. The cause is not at issue on the 
original bill— no replication to the answer 
having been filed— and the defendants in 
that bill, under rule 66, might have ob- 
tained an order, as of course, for a dis- 
missal of the suit for this reason. 

The motion of plaintiffs to dismiss their 
bill is granted, and the same wiH be dis- 
missed at their costs. The motion of plain- 
tiffs in the cross-bill for a decree pro con- 
fesso thereon against the defendants there- 
in named is denied. If the defendants in 
the cross-bill had been sei-ved with process, 
or had voluntarily entered their appearance 
to the cross-bill, the plaintiffs therein would 
have been entitled to a decree pro confesso 
after the lapse of the time allowed defend- 
ants by the rules to answer. 

The bill and cross-bill in equity do not nec- 
essarily constitute one suit, and, aceox-ding 
to the established practice in equity, the 
service of a subpoena on the defendants in 
the cross-bill, although they are parties in 
the original bill, and in court for all the pur- 
poses of the original' bill, is necessary to 
bring them into court 'on the cross-bill, un- 
less they voluntarily enter their appearance 
thereto, which is the usual practice. And 
the general chanceiy rule is, that service of 
the subpoena in chancery to answer a cross- 
bill cannot be made upon the solicitor of the 
plaintiff in the original bill. 1 Hoff. Ch. 
Prae. 355, and note 4. 

In the chancery practice of the circuit 
courts of the United States there are two ex- 
ceptions to this rule— (1) in case of injunc- 
tions to stay proceedings at law, and (2) in 
cross-suits in equity, where the plaintiff at 
law in the first and the plaintiff In equity in 
the second case reside beyond the jurisdic- 
tion of the court. In these cases, to prevent 
a failure of justice, the court will order 
service of the subpoena to be made upon the 
attorney of the plaintiff In the suit at law 
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in the one case, and upon Ms solicitor in the 
suit in equity in the other. Bctert v. Bau- 
ert [Case No. 4,266]; Ward v. Sehring [Id. 
17,160]; Dunn Y. Clark, 8 Pet [33 U. S.] 1; 
and for application of analogous principles 
to parties to cross-hills, see Schenck v. Peay 
[Case Xo. 12,450]. 

It not unfrequently occurs that the facts 
constituting defendant's defences to an ac- 
tion or Judgment at law are of a character 
solely cognizable in equity; and in suits in 
equity it often happens that the defendant 
can only avail himself fully and successfully 
of his defence to the action through the 
medium of a ci'oss-bill. In suits in these 
courts the plaintifE is usually a citizen of 
another state, and hence beyond the juris- 
diction of the court, and in such cases de- 
fendants who desire to enjoin proceedings 
at law, and defendants in equity cases who 
desire to defend by means of a cross-bill, 
would, but for this rule of practice, be prac- 
tically cut off from their defences by reason 
of. their inability to make sei^vice on the 
plaintiff in the action. It would be in the 
highest degree unjust and oppressive to per- 
mit a non-resident plaintiff to invoke the ju- 
risdiction of the court in his favor, and ob- 
tain and retain, as the fruits of that juris- 
diction, a judgment or decree to which he 
was not in equity entitled, by remaining be- 
yond the jurisdiction of the court whose ju- 
risdiction on the very subject matter, and 
against the very party, he had himself first 
invoked. The reason of the rule would 
seem to limit it in equity cases to cross-bills 
either wholly or partially defensive in their 
character, and to deny its application to 
cross-bills setting up facts not alleged in the 
original bill, and which new facts, though 
they relate, as they must, to the subject 
.matter of the original bill, are made the ba- 
sis for the affirmative relief asked. The 
cross-bill in this case is of tljis latter char- 
acter, and, without deciding that this fact 
alone would preclude the court from direct- 
ing service of the subpoena on the solicitors 
of the plaintiffs in the original bill, such an 
order will not be made after plaintiffs have 
filed their motion to dismiss their bill— a 
motion grantable as of course. 

Whether the dismissal of the original bill 
eari'ies with it the cross-bill depends on the 
character of the latter. If the cross-bill 
sets up matters purely defensive to the orig- 
inal bill and prays for no affirmative relief, 
the dismissal of the latter necessarily dis- 
poses of the former. But where the cross- 
bill sets up, as it may, additional facts not 
alleged in the original bill, relating to the 
subject matter, and prays for affirmative re- 
lief against the plaintiffs in the original bill 
in the case thus made, the dismissal of the 
original bill does not dispose of the eross- 
bill, but it remains for disposition in the 
eame manner as if it had been filed as an 
original bill. Worrell v. Wade's Heirs, 17 
Iowa, 96; 2 Daniell, Ch. Prae. 1356. 
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The cross-bill In this case is of this char- 
acter, and it will remain on the docket, and 
^ the plaintiffs therein can take such action 
in relation thereto as they may be advised, 
but no steps can be taken in the ease until 
defendants are brought into court. 

Ordered accordingly. 



LOWENSTBIN (PENNINGTON v.). See 
Case No. 10,938. 



Case ISTo. 8,576. 

In re LOWENSTONE. 

[2 Cent Law J. 349.] i 

District Court, E. D. Missouri. May, 1875.2 

LlMITATIOJT OF ONB YeAR AS TO APPLICATIOX 

FOB Discharge m Baxkkdptcy. 

The limitation of one year in section 5108 of 
the Revised Statutes (old section 29), was not re- 
pealed by the act of 1874; and a party, who was 
not entitled to his discharge prior to the act of 
1874, can not claim that fact as an excuse for his 
failure to apply for his discharge within the year, 
and avail himself of the less stringent provisions 
of the amended act 

In banki'uptcy. 

TUBAT, District Judge. Early in 1872, 
tiowenstone, was, on his own petition, adjudi- 
cated a bankrupt Under the act of congress, 
as it then stood, his application for discharge 
should have been made within a year. He 
could not procure the needed assent of his 
creditors; and knowing that fact, he made 
no application. Subsequent to the act of 
1874 he proceeded to procure the assent of the 
smaller number designated by that act, then 
filed his petition for discharge, and had the 
same, in the usual course of business, referred 
to the register. At the meeting of creditors, 
called for the purpose, some of the creditors 
entered opposition, and filed specifications 
based on supposed frauds by the bankrupt, 
and also upon alleged fraudulent representa- 
tions, by means of which the assent of cred- 
itors was procured. The first enquiry is as 
to his right, after the yeai, to be heard at all. 
Judge Dillon, in Be Donaldson [Case No. 3,- 
982], held that the limitation of the act was 
not absolute; but that the bankrupt, if satis- 
factory excuse was shown for failure to ap- 
ply within the year, might make his applica- 
tion subsequently. That decision was made 
before the recent amendments. It would be 
no valid or satisfactory excuse to show that 
he could not procure the legal assent of his 
creditors; for if that assent was not to be 
had, he could not be discharged; and there- 
fore the excuse would be simply that he was 
not entitled to his discharge. But it is pow 
urged that, not having applied at all, for the 
reason stated, prior to June, 1874, the recent 
amendments entitle him now, on an applica- 

1 [Reprinted by permission.] 

2 [Affirmed in Case No. 8,573.] 
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tion since Sled, to the more favorable terms 
prescribed by thosiQ amendments, despite tbe 
limitation of one year. To so rule, would be 
to liold tbat the act of 1874 repealed the lim- 
itation of one year, although nothing to that 
effect appears in the amendatory act. That 
limitation is stiU in force in aU cases to which 
it applies. A voluntary case, instituted since 
that act, is within the year rule. There is 
nothing repealiiig, or rescinding it either as 
to past or future adjudications. Had the 
banlirupt applied within the year, and his 
application been pending when the amend- 
ments went into effect, a diflScult proposition 
might have arisen as to the rule to govern 
such a case. But the question under consider- 
ation does not faU within such an enq.uiry. 
It is merely whether a bankrupt in 1872, who, 
luiowing he could not comply with the acts 
of congress which limited him to one year, 
which limitation still continues, can now, de- 
spite said limitation, claim discharge on the 
sole ground that now, under the new statute, 
he can do what he could not have done before 
the new statute was passed. The difficulties 
are insurmountable. It can not be held that 
the amendments were designed to do what 
they do not do expressly or impliedly. The 
limitation in question has not been altered or 
removed. The excuse offered is not within 
the letter or spu-it of the decision in Re Don- 
aldson [supra]. The court rules that the bank- 
rupt is not entitled to his discharge on the 
facts presented, and his application is refused 
at his costs. Ordered accordingly. 

[Tne decision in this case was affirmed in the 
circuit court upon review. In re Lowenstein, 
Case No. 8,573.] 
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Case No. 8,577. 

In re LOWERRE. 

[1 Ben. 406; 1 1 N. B. R. 74; Bankr. Beg. 
Supp. 16; 6 Int. Rev. Ree. 115.] 

District Court, S. D. New York. Sept. 14, 
1867. 

BaXKRUPTOT — WlTHDKAWISO PrOOF OF Cl.\IM. 

Where an agent of a creditor, who had filed 
proof of the creditor's debt against the bankrupt, 
asked leave to withdraw the proof of debt, it be- 
ing allied that certain facts had been by error 
omitted: Held, that the proof of debt could not 
be withdrawn, but that the creditor ought to 
be allowed and required to amend his proof. 

[Cited in Re Montgomery, Case No. 9,729.] 

In this case, at the first meeting of cred- 
itors, Nathaniel Niles, as agent for Edward 
W. Seabury, proved and filed a claim of Sea- 
bury against the bankrupt [James M. Low- 
erre], but he was not authorized, by any let- 
ter of attorney from Seabury, to vote on be- 
half of Seabury, in the choice of an assignee. 
Niles then asked leave to* withdraw from 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



file the proof of Seabury's claim. To this 
the bankrupt objected. It was stated, that 
Seabury had accepted notes of the bankrupt 
for ?5,000, and agreed to give him a full dis- 
charge when they were paid, that the notes 
were not yet due, and that these facts had, 
through an error on the part of Niles, been 
omitted from his deposition in proof of Sea- 
bury's claim. On this ground, in part, Niles 
asked leave to withdiuw the deposition. The 
register thought that Niles ought to be al- 
lowed to amend the proof of Seabury's 
claim, but that he could not, under the cir- 
cumstances, withdraw from the files the 
proof already put in. Niles insisted upon his 
right to withdraw the deposition from the 
files, and asked that the question should be 
certified to the judge for his decision. 

BLATCHPORD, District Judge. The reg- 
ister is correct in his view. Neither the proof 
of debt nor the deposition can be withdrawn, 
but the party ought to be allowed and re- 
quired to amend his proof. The clerk will 
certify this decision to the register, Edgar 
Ketchum, Esq. 



LOWNDES (PHILLIPS v.). See Case No. 
11,103. 

LOWNSDALE (FIELD v.). See Case No. 4,- 
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Case Wo. 8,578. 

LOWNSDALE v. PORTLAND et al. 

[1 Deady, 1; i 1 Or. 381.] 

District Court, D. Oregon. Jan. 8, 1861. 

Real Pkopertt — Suit to Quiet Title — Privies 
—Void Decree — Oregon Town Site Law — 
Title by Occupancy — Dedication to Pdblic 
Uses— Exceptions fob Impertinence. 

1. A decree in a suit between P., a lot-bolder 
in the town of Portland, and L., O. and C, set- 
tlers upon the Portland land claim, declaring a 
certain strip of land to have been dedicated to 
the public, cannot be pleaded as an estoppel in 
a suit by the grantee of L, against the town of 
Portland, concerning a portion of the same prem- 
ises — the municipal corporation and P. are not 
privies. 

[Cited in Coffin v. Portland, 27 Fed. 417.] 

2. The decree pronounced by the supreme court 
of the late territory of Oregon, at the term of 
June, 1854, in the suit of Parrish v. Stephens, 
[1 Or. 61], is void, because neither party to the 
suit had any interest in the land in controversy 
by which the court could obtain jurisdiction to 
make the same. 

8. The deeiee in the Parrish suit was not a 
decree in rem, but in personam, and the manner 
of pleading it cannot change its character in this 
respect. 

4. The act of congress of August 14, 18i8 (9 
Stat. 323), organizing the territory of Oregon, 
did not extend the act of May 23, 1844 (5 
Stat. 657), commonly called the "Town-Site 
Law," over the territory; but the first act of 
congress affecting the title or disposition of lands 
in Oregon was tliat of September 27, 1850 (9 
Stat. 497), commonly called the "Donation Act." 

[Approved in Chapman v. School Dist., Case 
No. 2,607. Cited in Stark v. Starr, 6 Wall. 

1 [Reported by Hon. Matthew P. Deady. Dis- 
trict Judge, and here reprinted by permission.] 
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(73 U. S.1415; Same Case, Case No. 13,30 1 ; 
Lamb v. Davenport, Td. 8,015. CHted in brief 
in Lamb v. Davenport IS Wall. (85 TJ. S.> 
311. Cited in U. S. v. Tichenor, 12 Ved. 422.] 

5. Under section 14, Act August 14, 1848 (9 
Stat. 329). which provides that the laws of the 
United States should be in force in the territory 
of Oregon, "so far as the same, or any portion, 
may be applicable," the power is devolved upon 
the court, when the question arises, to deter- 
mine what laws are "applicable" and what are 
not; and in determining this question, the court 
is not bound by any construction which the ad- 
ministrative department of the government may 
have given to such provision, in the discharge 
of its duties. 

[Cited in Hall v. Austin, Case No, 5,925; 
Stark v. Starr, 6 Wall. (73 U. S.) 416; Bar- 
ney V. Dolph, 97 U. S. 654.] 

6. A settler on the public lands in Oregon- 
prior to September 27, 1850— held the mere pos- 
session thereof, under what was known as the 
"Land Law" of the "Provisional Government 
of Oregon;" the interest of such settler in the 
land ceased witii his oeupation, and when he 
abandoned or transferred the possession to an- 
other, that other took it as though it had never 
been occupied; nor could the first settler, by any 
act of his, charge such lands, in the possession 
of the second one, with any easement or in- 
cumbrance whatever. 

[Cited in Chapman v. School Dist., Case No. 
2,608; Town v. De Haven, Id. 14,113; Bar- 
ney V. Dolph, 97 U. S. 657; Bear v. Luse, 
Case No. 1,179; Dalles City v. Missionary 
Soc, 6 Fed. 370; Shively v. Welch, 20 Fed. 
33.] 

7. A dedication to public uses, by a release, up- 
on condition that a pending suit concerning the 
premises shall be dismissed, does not take effect 
in case said suit is not dismissed. 

8. A dedication to public uses by a release, 
without covenants, by a person who is a mere oc- 
cupant of the public land, without other estate 
or interest therein than the bare possession, does 
not bind an aftei-acquired estate in the same 
premises, 

rCited in Lownsdale v. City of Portland, Case 
No. 8,579; Myers v- Reed. 17 Fed. 405.] 

9. Where an answer to a bill in equity is ex- 
cepted to for impe.rtinence, if the matter excepted 
to be in response to tlie bill, the exception will 
not be allowed, though the matter be imperti- 
nent. 

[This was a suit by J. P. O. Lownsdale 
against the city of Portland, George C, Rob- 
bins, Jacob Davidson, A. D. Shelby, Jacob 
Stitzel, William S. Higgins, J. G. Ainsworth, 
M. M. Lucas, E. D. Shattuek, Absalom B, 
Halleck, Orville Risley, and James H. Lap- 
pens to quiet title to certain lots in Portland, 
The case is now heard upon exceptions to 
amended answer to amended bill.] 

George H. Williams and W. W. Page, for 
complainant. 
George H. Cartter, for defendants. 

DEADY, District Judge. This is a suit in 
equity to quiet title. The bill alleges that 
the complainant is a citizen of Indiana, and 
seized in fee of lots numbered 1, 2 and 3, in 
block 74, in the town of Portland, and has 
been so seized and occupied the same since 
January 1, 1853; and that about July 1, 1860, 
he commenced to improve said lots by the 
erection of wharves thereon, and that he con- 



tinued to make said improvements without 
let or hindrance from the defendants until 
about the time of filing the bill lierein— No- 
vember 9, 1860— when the defendants threat- 
ened to destroy and remove the same, and ^ 
did proceed to put said threats into execu- 
tion, by arresting his agents and workmen 
while engaged in erecting said improve- 
ments; and that the defendants have no 
right, title, or interest in or to the premises, 
and that the proceedings of the defendants 
impair the value of the premises, and are to 
the irreparable injury of the complainant. 
Afterwards complainant filed an amended 
bill, upon which a provisional injunction was 
allowed until the further order of the court, 
enjoining the defendants as prayed for in the 
bill. To this amended bill the defendants 
filed an amended answer, to portions of 
which complainant filed eight exceptions for 
impertinence. 

In considering these exceptions, this an- 
swer must be treated as a whole. Much of 
the matter to which the exceptions go might 
have been pleaded as pleas, but the defend- 
ants under the option given them by the 
equity rule 39, have pleaded them by way of 
answer. An answer in equity being neces- 
sarily a unit— a whole— the attempt to plead 
certain parts of it separately, by calling them 
"counts in equity," does not change its char- 
acter in this respect. Indeed, such a thing 
as "a count" is not known to equity plead- 
ings. The phrase belongs to the common 
law, atid even then applies only to the plead- 
ings of the plaintiff. Wherever, then, mat- 
ters alleged in one of the "counts" in the an- 
swer, is contradicted by the allegations in 
another "count" or portion of the answer, 
for the purpose of these exceptions such al- 
legation is considered as untrue. The an- 
swer denies the sei-vice, possession and occu- 
pation of the complainant, and then "for fur- 
ther plea and answer," by way of what is 
called in said answer a "count in equity," 
pleads a decree of the supreme court of the 
late territory of Oregon, pronounced at the 
term of June, 1854, of said court in a suit in 
equity, wherein J. L. Parrish was complain- 
ant and Daniel H. Lownsdale, Stephen Coflin 
and W. W. Chapman were defendants. The 
said "count" recites from the pleadings in 
said suit, that in 1850 said Parrish, having 
'before that time purchased a block of lots 
fronting on Water street, in said town of 
Portland, filed a bill in chancery, praying an 
injunction against said defendants, because 
said defendants were about erecting build- 
ings on the strip of land adjoining the Walla- 
met river, in front of said block, to the irrep- 
arable injuiy of said PaiTish. That Petti- 
grove and Lovejoy, the former claimants of 
the town site, had, in laying out said town, 
dedicated said strip of land to public use as 
a levee. That the defendants L., C. and C, 
answered said bill, denying said dedication, 
and that upon the hearing, the court afore- 
said, found and decreed, that the strip of 
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land was so dedicated, and tliat tlie same was 
a part of Water street, and perpetually en- 
joined tlae defendants from erecting obstrufi- 
tions on the same. The said "count" fur- 
ther alleges that the town of Portland had 
notice of said suit— that it was a party in in- 
terest, and employed one McCabe to appear 
for it in court; and that the complainant has 
no other title or interest in the premises than 
what he has derived from D. H. L., afore- 
said, by conyeyanee long after the com- 
mencement of said suit; and that the prem- 
ises in question are a part of said levee of 
Water street, declared by said deci*ee to have 
been dedicated to public use, and that there- 
fore the complainant is estopped to claim 
the contrary. 

This "count" or portion of the answer is 
excepted to as impertinent, because it ap- 
pears that the decree therein pleaded was 
pronounced between different parties; and if 
this were otherwise, because it appears such 
decree is void, the court that gave it not 
having jurisdiction of the subject matter, be- 
cause, at the commencement of said suit, no 
law had been passed by congress whereby 
anybody could acquire any title to or inter- 
est in lands in Oregon. On the contrai-y, the 
defendants insist that the decree is a valid 
subsisting decree— that the present defend- 
ants are privies of Parrish, and that there- 
fore the decree is a bar to the relief sought 
by the complainant. The rule of law claimed 
by defendants is admitted. When a court 
of competent jux-isdiction has determined a 
controversy or question, the parties thereto, 
their privies in blood, law and estate, are 
bound by it, and estopped from asserting in 
any court the contrary. But the estoppel 
must be mutual and bind both parties— the 
party who relies upon it as well as the party 
agaiAst whom it is alleged. It is admitted, 
that as to the premises in controversy, the 
complainant is a privy in estate with D. H. 
L., but denied that the defendants are privies 
in estate with Parrish. If €fie parties are 
privies at all, they are privies in estate. In 
support of the proposition that the defend- 
ants were parties to the Parrish suit, effect 
is sought to be given to the allegation in this 
"count," that the defendants were parties in 
interest therein, and employed counsel to ap- 
pear for them. If, by the phrase "party in 
interest," it is meant to assert that the town 
was a party to the Parrish suit in the usual 
and legal sense, by being a party on the rec- 
ord, then the allegation is shown to be un- 
true, because it appears from the answer 
itself that Parrish was the sole complainant 
on the record. But if the words are used in 
the sense that the town had an interest in 
the question involved in it, by reason of hav- 
ing a like claim to an easement in this or 
other property similarly situated, then they 
signify nothing, because to be interested in 
the question determined by a suit, in no way 
makes the town a party to it. If, in a suit 
between A and B, the question is, whether a 



[15 Fed. Gas. page 1032J 

conveyance of black acre by a deed not duly 
acknowledged passed the estate to the ven- 
der, and there should be a hundred other 
persons having conveyances to land in the 
same state, similarly executed, they would 
all have an interest in the question involved 
in the suit between A and B, because the 
law as determined in that case would be the 
rule for like cases, but still they are not 
parties to the suit, or in any way estopped 
by the determination of it. 

As to the employment of counsel by the 
town, the record, as set up in the answer, 
shows that the counsel spoken of appeared 
for Parrish, and not for the town. I sup- 
pose the fact is that the town, after its in- 
corporation, thinking, so to speaks that it 
had an interest in the question, or being so 
advised by counsel, contributed something 
to stimulate his efforts as the solicitor of 
Parrish, The case is the same as if the 
hundred persons in the instance supposed 
had contributed money to employ counsel to 
argue B's side of the controversy between 
him and A, for the purpose of procming a 
determination thereof, which, as a prece- 
dent, would be favorable to themselves. 
This would not make them parties to the 
suit. 

But there is a fact stated in the answer 
which makes it legally impossible that the 
town could have been a party to the Parrish 
suit; and that is— the town was not incor- 
porated until 1S51— after the commencement 
of such suit. A party to a suit must be either 
a natural person or persons or a legal entity, 
as a coi-poration. created by or in pursuance 
of law. The town of Portland had no legal 
existence before its incorpoiution. How, then, 
could it be a party to a suit before that time? 
As well might an unbom child be called a 
party to a suit At the commencement of the 
Parrisli suit, there may have been people 
living in the place called Portland, and in the- 
common parlance of speculators in lots, the 
"place" may have been called a "city;" but 
none of these persons except Parrish were 
parties to his suit, and the municipal corpora- 
tion since created and styled "the city of 
Portland," which now represents the inhabit- 
ants of the place, as defendant to this suit,. 
did not then exist. Neither is there any privi- 
ty in estate between the defendants and Par- 
rish, They do not claim through or under 
him. The suit of Parrish was brought upon 
the gi-ound of a private light in him to have 
the levee left open so the public could have 
free access to his, Parrish's, premises; and that 
if the defendants, L., 0. and G., were allowed 
to obstmct the levee in front of his premises, 
and thus prevent the public from reaching 
his place of business, it would depreciate the 
value of his property and thus do him a pri- 
vate Injuiy. To my mind it is as plain as 
that two and two make four, that the town 
of Portland was not a paity to the Parrish 
suit, nor in any way a privy in estate with 
him. The town would not be estopped by 
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this decree, and as estoppels must be mutual, 
neither can the complainant he. 

As to the second point made by the com- 
plainant in support of this exception, I do 
not think that I can take judicial notice that 
the case of Lownsdale v- Parrish, 21 How. 
[62 U. S,] 290, is the same as the one pleaded 
in the answer. But, of course, the principle 
laid down in that case is applicable to like" 
cases and of binding authority in this com-t. 
The supreme court, in that case, dismissed the 
appeal, because the subject of the controversy 
as to the parties to the suit had no value. 
Why had it no value? Because, in the lan- 
guage of the court, "neither party had any 
title or interest in the land whatever." They 
had no interest in 'the land because, says the 
same authority, "congress passed no law in 
anywise affecting title to lands in Oregon 
territory till Septembei- 27, 1850," and before 
that time this suit was commenced. Under 
this state of facts and law had the territorial 
court jurisdiction of the subject matter? To 
answer this question, it would seem to be 
enough to ask what was the subject matter 
of the suit? It was the alleged interest of 
the parties in this land; but as neither had 
any interest In it, there was nothing upon 
which the court had the power to adjudicate. 
From these premises it necessarily follows, 
that the decree of the territorial court in the 
Parrish suit is void, and neither binds nor 
affects anybody. The first exception must be 
allowed. 

Tlie second exception is taken to that part 
of the aiiswei*, pleaded as a second "count in 
equit}'." In it the Parrish suit and decree 
is agaiu set up in bar of this suit, without 
the allegations relative to the town, being a 
party in interest and having employed coun- 
sel. 

It is difficult to imderstand the object of 
pleading the same decree twice in the same 
answer; but I believe the learned counsel for 
the defendant insists, that this decree, as 
pleaded in this so-called "count in equity," 
has become, in some occult way, an adju- 
dication in rem, and binds all the world. If 
such is the effect of this decree by simply 
pleading it twice, it would be a curious ques- 
tion in legal alchemy what might be the re- 
sult of pleading it twice. A judgment in rem 
is given in a proceeding in courts of admiral- 
ty and the court of exchequer; the suit is 
against the thing and therefore called in 
rem, as a ship claimed as prize or liable for 
seamen's wages or goods forfeited for being 
imported contrary to the revenue laws, and 
the judgment of the court is given directly 
against the thing, and determines the status, 
and all questions of ownership or property 
dependent thereon, from thenceforth. From 
the necessity of the case— for the convenience 
of commerce, to this judgment all the world 
are said to be parties, and therefore bound 
by it During the pendency of the suit, any 
one may come into court, prefer a claim to 
the thing or an interest in it, and be heard 
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and control the proceedings; and if any one 
having such a claim or interest omits to do- 
so, he is properly deemed to acquiesce in 
what takes place. But in a criminal proceed- 
ing, at tlie suit of the king in the exchequer, 
against a person for an rmlawful importation 
of goods, although the question of unlawful 
importation is passed upon, the judgment of 
the court is not in rem but in personam 
against the wrong-doer, and does not deter- 
mine the ownership of the goods. 

In no sense was this a decree in rem, it 
was pronounced in a suit in personam against 
the personal defendants, L., C, and C. This 
"count" is nothing but the first "count" re- 
peated with- the omissions mentioned. The 
exception to it is allowed. The third excep- 
tion includes so much of the answer as is 
called therein the fourth "count in equity .'' 
Substantially it alleges, that in 1S45, a num- 
ber of persons occupied the present site of 
Portland, and laid out a town thereon for the 
pui*poses of trade and commerce; and that 
said persons and others, the inhabitants of 
Portland, have always used said levee as a: 
public easement, except certain portions of the 
same wrongfully occupied by private persons. 
That the teixitory of Oregon was organized by 
act of congress of August 14, 1848, by virtue 
of which act, the act of congress of ilay 23, 
1S44, commonly called the "Town-Site Law," 
T\ as extended over Oregon. That on January 
23, ISul, the town of Portland was incorpor- 
ated, and that in 1852, the United States sur- 
veys were extended over the place. That in 
1S5S the town of Portland, entered at the 
proper land office, the present site of Port- 
land, under the town site law of 18M; and 
that in 1860, the town received a patent there- 
for from the United States for the purposes- 
provided in the act of 1844. That complain- 
ant derives title to the premises from B. H. 
L., and that the title of the latter is founded" 
upon his entry of March 11, 1852, under the- 
donation act of September 27, 1850; but that 
said land was not subject to be taken as a- 
donation under the act of 1850. That said. 
D. H. L. acquired no title by said entry, but 
that said land was vested in the occupants 
thereof under the act of 1844, and tliat the- 
premises in controversy are within said en- 
ti7 by the town. 

Counsel for the complainant insists that 
the matters above stated are no bar to the 
relief sought, because the act of 1844 was; 
not in force in Oregon at the time of the do- 
nation entry of D. H. L., and if it was in; 
force, the town is seized only as trustee "for 
the benefit of the occupants thereof accord- 
ing to their respective interests," and that 
the complainant is the occupant of the lots 
in question, and that his interest under the- 
town site law includes the estate in said' 
lots, except the naked legal title held by the- 
city as trustee for his benefit. For the de- 
fendant it is contended that by the provi- 
sion of the act of August 14, 1848, whichi 
"declared the laws of the United States ex- 
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tended oyer" and "in force in said territory, 
so far as the same or any provision tiiereof, 
may be applicable," tbat the act of l&H was 
extended to Oregon, and the decision of the 
general land office and the issuance of this 
patent, are relied on as authority for such 
construction of the act of 1848. That an oc- 
cupant, under the town site act of 1844, in 
his right of selection as to the particular 
place he Tvill occupy, is subordinate to, and 
must be governed by the law of the com- 
munity constituted of the occupants of the 
town; and that such portions of the town 
site as this community may designate as 
streets or public grounds, for that reason be- 
come so, and are not open or subject to in- 
dividual appropriation and occupation. 

The limit of individual right of occupation 
under the town site act is ditlicult to deter- 
mine. The difficulty lies principally in the 
meagreness and inadequacy of the act to 
tlie regulation of the subject. When a num- 
ber of persons, coming together fortuitously, 
settle down upon a tract of public laud and 
gradually build up a town, it is difficult to 
find any authority in the act of 1844 by 
which any number of said occupants can con- 
strain any less number to occupy more or 
less of said land, or in this or that place. 
I suppose the act was originally passed as a 
special and temporary measure, to meet the 
ease of some town already built up on the 
public lands, and it adopted the state of 
things as to the division into sti'eets and lots 
then existing there. But it is not necessary 
to pass upon this question, because the an- 
swer denies the seizin and occupation of the 
complainant, and for the purposes of this ex- 
ception that denial must be taken as true. 
Assuming, then, that the complainant is not 
an occupant of the premises, if the town site 
act was in force in Oregon, by virtue of the 
provision of the act of August 14, 1848. then 
the- complainant would be without right or 
interest in the premises, and therefore not 
entitled to the relief sought. 

This leads to the consideration of the ques- 
tion whether the town site act was in force 
in Oregon prior to the time it was specially 
extended here by act of July 17, 1854. Its 
operation since that time could not, I con- 
ceive, affect the rights of the parties to this 
suit, because it appeara that D. H. Li, entered 
the land in question under the donation act 
of 1850, as early as ilarch 11, 1852. The 
question must, therefore, be determined in 
accordance with the law in force at and be- 
fore the time of that entry. When congress, 
in organizing the territoiy of Oregon, by the 
act of 1848, declared that the laws of the 
United States should be in force in said ter- 
ritory, "so far as the same, or any provision 
thereof may be applicable," it did not mean 
that any particular one of such laws should 
be in force here, but only such as should be 
determined "to be applicable." Under this 
state of things, so far as the rights of person 
and property are concerned, authority is nec- 



essarily given to the courts, and it becomes 
their duty, whenever the question comes be- 
fore them, to decide what laws were applica- 
ble and what not; and, consequently, what 
were in force and what not. Doubtless the 
administrative department of the govei-u- 
ment— the general land office, for instance- 
charged with tlie authority and duty of dis- 
posing of the public lands in this territory, 
may be called upon to decide the same ques- 
tion. But I respectfully submit that such 
decision does not conclude the courts in a 
proper case, where the parties are before 
the court claiming under conflicting or any 
laws of the United States, from deciding 
^^•hat laws were applicable to the territory at 
a particular time, and consequently in force, 
and what were not, independently of said de- 
cision, or even adversely to it It is well 
known that at the time of the organization 
of the territory of Oregon, by the act of 
1848, an anomalous state of things existed 
here. The counti'y was extensively settled, 
and the people were living under an indepen- 
dent provisional government established by 
themselves. They were an autonomous com- 
munity, in the full sense of the term, en- 
gaged in agriculture, trade, commerce, and 
the mechanical arts; they had built towns, 
opened and improved farms, established 
churches and schools, laid out highways, 
passed revenue laws, levied and collected 
taxes, made war and concluded peace by 
their own authority. Prom the necessity of 
their condition, and as the corner-stone of 
their government and social fabric, they had 
established a "Land Law," regulating the 
possession and occupation of the soil among 
themselves. That all this was known to con- 
gress, at the time of the organization of the 
territory, would be highly probable from its 
historic importance, and is certain to have 
been so fi-om the language of sections 14 and 
17 of the act of 1848. 

The leading feature of the land law of the 
provisional government, was that which pro- 
vided that eveiy male inhabitant of the coun- 
tiy, over a certain age, might occupy and 
possess 640 acres of land. The uses that the 
land might be put to by the occupant were 
immaterial. He might cultivate or pasture 
it, or if he possessed a good site, and had the 
necessary thrift and enteiprise, he might lay 
off and build up a town upon it. In the dis- 
position of the public lands by congress, this 
state of things called for peculiar legislation, 
differing altogetlier from that required for an 
unsettled counti-y. Under these circumstan- 
ces, can it be presumed that the town site act 
of 1844— an obscure, special, and insignificant 
provision of the then existing land system of 
the United States— was extended over this 
country, while the general system contained 
in the pre-emption act of 1841 was left be- 
hind? Nothing can be more unreasonable. 
It would tax the ingenuity of man to find a 
provision in the land system of the United 
States, as it stood in 1848, less applicable to 
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the condition of Oregon, or tliat would Iiave 
worked greater hardship, confusion and in- 
justice than the act of 1S44. To the thrifty 
and enterprising settler it would have said: 
By your management and industry you have 
built up a town on your land claimed and 
thereby lost it If you had been content to 
live upon it in a seven-by-nine cabui with 
tottering lean-to attached, and merely pas- 
tured it with a few Spanish cattle and cayuse 
ponies, it would have been yours. The acts 
organizing the territories of New Mexico, 
Kansas and Nebraska, extended the laws of 
the United States over them in the same lan- 
guage that the act of 1848 did over Oregon, 
and yet they were not deemed to have ex- 
tended the act of 1844 over these territories. 
But congi-ess, by special enactment of July 
22, 1854, extended it over them. If their or- 
ganic acts extended the act of 1844 over 
them, why this special legislation for that 
purpose? By act of September 9, 1850, Cali- 
fornia was admitted into the Union. Sec- 
tion 3 of the act declares "that all the laws 
of the United States not locally inapplicable, 
shall have the same force and effect within 
the state of California, as elsewhere in the 
United States." This provision was never 
supposed to have extended the act of 1844 
or any portion of the land system of the 
United States, over that state; but on the 
contrary, congress, by special act of March 
3, 1853, provided for the disposition of the 
unclaimed lands within that state, and ex- 
tended the act of 1844, by name over the 
lands therein, not mineral, and "occupied by 
towns and villages." But I conceive that 
this question has been negatively determined 
by the supreme court in Lownsdale v. Par- 
rish, supra. In tliat case the court says, that 
on July 29, 1830, when that suit was com- 
menced, "congress had passed no law in any- 
wise affecting the title to lands in Oregon," 
nor did not "till September 27, 1850," refer- 
ring to the passage of the donation act The 
general expression includes the particular; 
and in this case the court must have special- 
ly considered whether the particular act of 
1844 was in force or not, for the parties liti- 
gant before them were occupants of lots in 
the town of Portland, claiming some kind 
of an interest in or right to them. Yet the 
court say, that no law had been passed by 
congress In anywise affecting the title to 
lands in Oregon, before September 27, 1850; 
thus by the plainest implication negativing 
the proposition that the act of 1844 was ex- 
tended to Oregon by the act of 1848. 

But the passage of the donation act itself 
is further evidence that congress did not 
deem the act of 1844 "applicable" to Oregon, 
and did not intend to extend it here. This 
act is a wide departure from the act of 1841, 
commonly called the "Pre-emption Act." It 
is a system complete in itself, and was ad- 
mirably adapted to the condition of the peo- 
ple and the country as it found them. Sub- 
stantially, it gave to every settler in the 
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country his land claim as he held it, with- 
out any reservations or conditions as to lands 
fitted for the purposes of trade and com- 
merce or town sites whatever. It assumes 
to be, as it really was, the first legislation by 
congress afCecting the public lands in Ore- 
gon. It was a practical and just recognition of 
Ihe land law of the provisional government 
The donation act is in this respect incompati- 
ble with the act of 1844, and its passage puts 
the matter beyond cavil or doubt, that the act 
of 1844 was not in force here, until specially 
extended as above stated. In Marlin v. 
T'Vault, 1 Or, 77, this question is well con- 
sidered and the conclusion reached that the 
act of 18^ was not extended to this country 
by the act of 1848. This exception must be 
allowed. 

The fourth exception is taken to a portion 
of the answer called the fifth "count in equi- 
ty." Said "count" alleges that in 1845 Pet- 
tigrove and Lovejoy selected the present site 
of Portland and caused a town to be laid out 
thereon; and that said P. and L. dedicated 
said levee to public use as far as was in their 
power. That the people of Portland accept- 
ed said dedication, and occupied said levee 
without let or hindrance up to the year 1849, 
when said P. and L. sold their claim to said 
town site to D, H. L. aforesaid; and that 
the said D. H. L. recognized said dedication, 
but when or how is not stated. That the 
people of Portland have always enjoyed the 
free use of said levee, except where private 
Individuals have wrongfully occupied the 
same; and that D. H. L. did dedicate said 
levee to public use, and has never paid any 
taxes on the same. That D. H. L. claims to 
have acquired title to the premises since said 
dedication; and that complainant derived his 
titie from D. H. L. long after said dedication. 
The exception goes to so much of this so- 
called "count" as concerns the acts and do- 
ings of P. and L., and extends to the figures 
"1849." It must be allowed. The question 
is too plain for argument P. and Jj. had no 
interest in the soil, never acquired any, and 
had nothing to dedicate. They simply held 
the naked possession of the land under the 
laws of the provisional government, accord- 
ing to the custom of the country, and when 
they gave up and abandoned this possession 
to D. H. L. he took it as though the foot of 
man had never been upon it, except as to 
the extent of its boundaries, or any liability 
he might take upon himself by special agree- 
ment with said P. and Ir. in relation to their 
past acts concerning it 

The remainder of this so-called "count" is 
also excepted to. It alleges a dedication upon 
Ihe part of D. H. L., directly, and also by 
recognizing the one said to have been made 
by P. and L. Now if T>. H. L. made a dedi- 
cation of the premises to public use, or rec- 
ognized and confirmed one made by others, 
it is binding upon him, and also upon the 
complainant, his grantee, by reason of the 
priority of estate between them. AVhat 



LOWHSDALE (Case No. 8,579) 

amounts to a dedication, and what does not, 
and whether any dedication made by D. H. 
L., before the passage of the donation act, 
will bind the after acquired estate, are ques- 
tions that will properly arise and be de- 
termined on the final hearing. This excep- 
tion is disallowed. 

The sixth exception is taken to so much 
of the answer as is denominated the sixth 
count in equity. This "count" aUeges that 
on August 14, 1850, L., O. and C. aforesaid, 
released to the public certain lots in said 
levee, including the one in controversy; that 
the release was made upon certain condi- 
tions, one of which was, that the suit of 
Lownsdale v. Parrish, aforesaid, should be 
dismissed; and that the conditions upon 
which said release was made have been ful- 
filled, and the release accepted by the peo- 
ple. That the town has power by its charter, 
to remove obstructions from the levee, and 
that complainant derived his title from D, 
H. L. long after the making and acceptance 
of said release. In support of this exception 
it is urged by the complainant that said re- 
lease appears to have been made before the 
passage of the donation act— September 27, 
1850— when D. H. L., nor any other, had 
no estate or interest in the land, and that 
being without covenants, it does not bind an 
after acquired estate in the premises; and 
that, if this were otherwise, the release never 
took effect, because the answer shows that 
the condition upon which it was given was 
never fulfilled— namely, the dismissal of the 
Parrish suit. Upon examination of the au- 
thorities, I find the cases upon the point, 
without exception, concurring in the rule, 
that a conveyance by deed of bargain and 
sale or release without covenant, does not 
bind an after acquired estate in the same 
land which as to the grantor, was then con- 
tingent. Where such after acquired estate 
is obtained by the grantor from any other 
source than the title which he assumes to bar- 
gain, sell or release, he is not estopped from 
claiming the premises, even against his own 
gi-antee. This release was -made when D, H. 
L., had no interest in the soil. It passed 
nothing, supposing that it took effect, beyond 
the mere naked possession which he held un- 
der the laws of the provisional government. 
If he afterwards acquired the title to the 
premises from the United States under the 
donation act, it did not inure to the benefit 
of the public on account of said release. It 
may be, that where a party has tne equitable 
estate or interest in lands and conveys the 
same by deed of bargain and sale or quit 
claim and release, without warranty, and 
afterwards acquires the legal estate, that 
while he is not estopped by such deed from 
asserting said legal estate, equity will com- 
pel him to convey it to his grantee of the 
equitable estate. 

Where there is a dedication to public uses, 
under similar circumstances, without deed, 
but by acts and declarations of the party 
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having the equitable estate, the rule seems^ 
to be that the after acquired legal estate at- 
taches to the dedication as soon as acquired 
by operation of law. But there can be no 
question upon authority that this release 
does not estop or bar the complainant from 
asserting his legal title to the premises, and 
upon the showing of the answer, it would 
be against equity and good conscience that 
it should. For whUe it is true that this por- 
tion of the answer avers that the conditions 
upon which the release was made were ful- 
filled, elsewhere the answer shows that this 
averment is not true. At the time the re- 
lease was executed, it appears that the Par- 
rish suit was pending. It involved the right 
of Parrish and the public to an easement in 
the strip of land since called the levee as 
against the alleged exclusive right of pos- 
session of L., 0. and O. The terms of a com- 
promise were agreed upon, by which the de- 
fendants in that suit were to release a por- 
tion of the levee to the public— the latter at 
the same time relinquishing all claim to the 
remainder and to procure the dismissal of 
the pending suit. Yet it appears that the 
suit was not dismissed, but prosecuted to 
final decree in the territorial court against 
the defendants, which decree is now set up 
in the answer herein as an estoppel. Under 
the circumstances, to allow the defendants to 
claim anything under this release, would be 
in effect to sanction af raud upon the releasors. 
This exception must be allowed. The com- 
plainant has taken an exception to the sepa- 
rate answer of the recorder, Oi-ville RJsley, 
and also to the like answer of the marshal, 
James H. Lappeus. Neither of these excep- 
tions is well taken. The matter excepted 
to may be impertinent, but being in response 
to his amended bill, the complainant cannot 
object to it on that ground. Decree, that 
the first, second, third, foui-th and sixth 
exceptions be allowed and that the remain- 
der be disallowed. 

[The ease was subsequently heard upon bill, 
answer, and proofs, upon which a decree for 
complainant was entered. Case No. 8,579.] 



Case Wo. 8,579. 

LOWNSDALE v. PORTLAND et al. 

[1 Deady, 39; i 1 Or. 397.] 

District Court, D. Oregon. Dec. 6, 1861. 

Real Propertt— Public Laxds— Title by Occd- 
PAxcr — Dedication* by Occupaxt to Pcblic 
Uses— PcBLicATios op Map — Pakol Declaka- 
TioNS— Acceptance of Dedicatiox— After- Ac- 
quired Estate. 

1. A dedication of land in Oregon to public 
use by an occupant thereof, prior to September 
27, 1850, does not bind or estop a subsequent oc- 
cupant of the same lands. 

[Cited in Myers v. Reed, 17 Fed. 405.] 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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2. The exhibition or puhlication of a map or 
plan of a town by the proprietor thereof, upon 
which certain spaces are marked as streete and 
public squares, is evidence of a dedication of such 
spaces to public use as streets and squares. 

3. When a dedication of ground to public -uses 
Is attempted to be established by proof of casual 
-conversations and remarks by the owner, sus- 
ceptible of various meanings and constructions, 
such proof should be closely scrutinized, and 
unless in harmony with the established circum- 
■stances of the case, but little heeded. 

4. As against the general owner, a dedication 
•of land to public use is not to be presumed, but 
must be proved; end when the evidence con- 
sists of the parol acts and declarations of such 
owner, they ought, to be of such public and de- 
liberate character as to be generally known and 
not of doubtful import. 

5. The adoption, by the common council of 
Portiand, of a map upon which Front street is 
xepresented as being bounded by two parallel 
lines, so as not to include a strip of land lying be- 
tween it and the Wallamet river on the east, is a 
solemn admission by the corporation of Portland 
that said strip of land is not a part of Front 
street. 

6. A release without covenants by a party in 
l)Ossession does not affect an after-acquired es- 
tate in the same lands by the releasor. 

[Cited in Myers v. Heed, 17 Fed. 405.] 

[This was a suit by J. P. O. Lownsdale 
against the city of Portland, George O. Rob- 
bins, Jacob Davidson, A. D. Shelby, Jacob 
Stitzel, William S. Higgins, J. 0. Ainswortb, 
M. M. Lucas, Erasmus D. Shattuek, Absa- 
lom B. Hallock, Orville Eisley, and James 
H. Lappeus, seeking to enjoin the defend- 
.ants from trespass upon and to quiet title 
to certain lots. For a former hearing upon 
exceptions to the bill, see Case No. 8,578.] 

George H. Williams, W. W. Page, and A. 
•O. Gibbs, for complainant. 

George Cartter and John H. Mitchel, for 
defendant. 

DEADY, District Judge. This suit was 
commenced November 9, 1860, to enjoin the 
defendants from trespassing upoii lots 1, 2 
and 3 in block 74 of the town of Portland, 
^nd to quiet the title of complainant there- 
to. On June 8, it was heard upon exceptions 
for impeitinence to the ainended answer. 
On December 5, it was finally heard upon 
the amended bill, answer thereto and proofs, 
and submitted on written arguments after- 
wards filed, and taken under advisement. 
By his amended bill the complainant alleges 
that he is a citizen of Indiana; that he is 
the legal owner and entitled to the exclusive 
possession of lots 1, 2 and 3 in block 74 in 
the town of Portland, and has been seized 
m fee of the same and had the possession 
thereof since about January 1, 1853; that in 
pursuance of a long-contemplated pui-pose, 
about July 1, 1859, he caused piles to be 
■driven and the framework for wharves to 
be erected on said lots, and that said im- 
provements are of the value of about $1,000; 
that said improvements were made without 
■objection or hindrance on the part of the de- 



fendants, but that the defendants have since 
threatened to remove, tear down and destroy 
the same, and have ai-rested the agents and . 
employes of complainant engaged on said 
improvements, and now hold them in cus- 
tody without authority of law; that the de- 
fendants falsely and wrongfully allege that 
the town of Portland has some right or title 
in and to said lots adverse to the complain- 
ant, and by reason thereof defendants make 
said threats and will execute them unless 
restrained, but that said town has no right 
ov interest in such lots either at law or in 
equity; that said lots are worth about §12,- 
000, but if the defendants be permitted, to 
execute said threats, they will be valueless 
to complainant, and the complainant will 
suffer great and irreparable damage; and 
that by reason of the false and wrongful 
]'epresentations aforesaid, many persons sus- 
pect that complainant's title is invalid, with a 
prayer for a perpetual injunction. 

The separate amended answer of the town 
of Portland denies the material allegations of 
the amended bill, and then pleads by way of 
answer that in the year 1845, the present 
site of Portland was laid off in blocks, lots, 
streets, squares, and a levee, by Francis W. 
Pettigrove and Abbot Ij. Lovejoy, and that 
said streets, squares and levee, were ded- 
icated to the use of the public by said P. and 
L. forever; that the people of Portland ac- 
cepted such dedication, and occupied and pos- 
sessed the same up to the year 1849, when the 
said P. and L. transferred all their right to 
tixe land claim upon which the town was laid 
out to Daniel H. Lownsdale, and that said 
D. H. L. recognized and affirmed said dedica- 
tion, and did particularly represent and state 
that the strip of land now called the levee and 
then Water street, was public property, and 
by reason of such representations did sell 
lots adjoining thei-eto at enhanced prices; 
and that the people of Portland have always 
had the use of the same except where wrong- 
fully deprived of it by private claimants, 
and that D. H. Ij. has never paid any taxes 
on said lots; that tlie premises in controversy 
are within said dedication, and D. H. L. • 
claims to have acquired title to the same 
since such dedication, and that the complain- 
ant claims through said D. H. L., and is 
therefore barred from asserting any interest 
in the premises as against this defendant. 
And for further answer, that the town is 
authorized by its charter to prevent and re- 
move nuisances and obstructions from the 
streets and the Wallamet river within its 
limits, and that the common council thereof 
on August 2, 1860, passed an ordinance to 
prevent and remove obstructions from the 
Wallamet river and the levee thereon, be- 
tween Washington and Main streets. 

The defendant, Orville Risley, by his sepa- 
rate answer says that by virtue of his office 
of recorder, and the ordinance of August 2, 
1860, he issued a warrant for the arrest of 
the agents and employes of the complainant 
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engaged in erecting improvements on the lots 
in question. 

TLe defendant, James H. Lappeus, by his 
separate answer says that by virtue of his of- 
fice of marshal and the warrant aforesaid 
he arrested the agents and employes afore- 
said. 

From the pleadings and proofs certain facts 
appear to be established in this case, which 
it will be well to state in « their chronological 
order, before proceeding to investigate those 
that are controverted and about which doubts 
may exist. Sometime in 1845 Pettigrove afid 
Lovejoy took up the land claim of 640 acres 
upon which the town of Portland is now 
built and occupied it until September 22, 1848, 
rmder the land law of the provisional govern- 
ment, the title thereto being in the United 
States, during which time they laid out some 
portion of it in blocks, lots and streets, and 
that on said September 22 they abandoned , 
or transferred their possession to Daniel H. 
Lownsdale, and that sometime in the year 
1849, Stephen CofBn and W. W. Chapman be- 
came joint occupants and interested in the 
possession of the land claim with D. H. h. 
That afterwards said D. H. L., under the 
donation act of September 27, 1850 (9 Stat. 
497), became a settler upon one third of 
such land claim, including the premises In 
controversy, and by virtue of the required 
four years residence and cultivation, as evi- 
denced by the donation ceitificate [Ex. A, 
p. 1, Ev.] 2 became the legal owner thereof, 
and on September 20, 1851 [Ex. B. & C, p. 
1 and 2, Ev.],2 by deed duly executed, con- 
veyed said lot 3, and on January 1, 1853, 
said lots 1 and 2, to complainant; that on 
April 29, 1852, the common council of Port- 
land, by resolution, adopted the plat of the 
town "drawn by John Brady as the city plot" 
[Ex. P, p. 9, Ev,],2 and that said council, 
by ordinance, passed August 2, 1860, assert- 
ed the strip of land east of Front street to 
be a public levee, and provided for removing 
all obstnictions therefrom, which ordinance 
was by said council repealed on June 14, 1861, 
and on August 6, 1861, said council passed an 
ordinance declaring said strip of land to be 
private property, and permitted the holders 
thereof to build wharves, wharf-houses and 
docks thereon; [Ex. E., p. 9, Ev.] » that in 
the years 1854 and 1858 the town of Portland 
assessed the premises for the pui-pose of taxa- 
tion, and that said taxes were paid to the 
town by D. H. L. for complainant; and that 
r>, H. L., on April 20, 1851, and for six suc- 
cessive weeks thereafter, published a notice 
in the weekly Oregonian, a paper of general 
circulation in the town of Portland, that he 
claimed the land east of Front street, in- 
cluding the premises in controversy, and 
warned all persons from trespassing there- 
on. 

Both parties admit the title of D. H. L. 
The complainant claims under him by a pa- 

2 fFrom 1 Or. 402.] 

3 [From 1 Or. 403.] 



per title which has been satisfactorily proved. 
He is also shown to have been in the actual 
possession of the premises at the commence- 
ment of this suit and as far back as July of 
the same year. "Whether the premises were 
actually occupied by him before that time 
does not distinctly appear; but the title 
draws to it the possession and he would be 
presumed to have it, if material to his rights, 
unless the contmry were shown. The de- 
fendant also claims under D. H. L. by ded- 
ication to public use. The defendant al- 
leges that this dedication was originally made 
by P. and L., but this allegation is not sup- 
ported by any evidence whatever. On the 
contraiy the evidence tends to show tliat 
P. and Lf. held and occupied the property 
now called the levee as private property. 
They had upon it a private wharf and slaugh- 
terhouse, and used them as such. [See Ev. 
Robinson, p. 8; Ev. of King, p. 11.] 3 But if 
the fact were otherwise, and it appeared be- 
yond doubt that P. and L. did make such 
dedication, it would be immaterial. They 
had nothing in the land to dedicate. They 
were mere occupants of the public land; had 
only the naked possession, which terminated 
with such occupancy, and could not by any 
act of theirs charge the lands in the hands 
of any subsequent occupant with any ease- 
ment or encumbrance whatever. This ques- 
tion was fully considered and discussed when 
this case was before the court on exceptions 
for impertinence. Lownsdale v. Portland 
[Case No. 8,578]. 

It is also alleged that D. H. L., after he 
came into the possession of the land claim, 
ratified and confirmed such dedication by 
general representations to the public, as well 
as particular ones made to persons to whom 
he sold lots lying contiguous to said levoe. 
Neither is this allegation supported by any 
evidence whatever. And from the fact that 
no such general or special representations 
have been proven, although if made the fact 
must be known to many persons now living 
here, I conclude" that the allegation is abso- 
lutely untrue as well as unproved. 

This disposes of the question of dedication 
so far as it distinctly appears upon the plead- 
ings; but on the ti-ial evidence was offered 
to show a special and original dedication by 
D. H. L., jointly with Coffin and Chapman 
after they had been admitted into the posses- 
sion of the land daim with him. In consider- 
ing this evidence, it is well to bear in mind 
that D. H. L. was the owner of this property, 
and that the burden of proof is upon the town 
to show such dedication. It should be clear 
and cogent, and when it consists of casual 
and disjointed conversations and remarks, oft- 
en indifferent in themselves and susceptible 
of various interpretations and colorings, ow- 
ing to the prepossessions and prejudices of 
the witnesses who detail them, it should be 
closely scioitinized, and unless in harmony 

3 [From 1 Or. 403.] 
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-witli tlie established circumstances of tlie 
case, but little lieeded. Secm'ity and certain- 
ty of title to real property are among the 
most important objects of the law in any 
civilized community. Any act intended and 
permitted to affect the ownership or use of 
such property the law requu-es to be done 
or suffered with cei-tain solemnities and for- 
malities, so that the fact may be read and 
known of aU men. What is shown to have 
once belonged to a person he is not presumed 
to have parted with; but the fact, if claimed, 
must be satisfactorily proved. And, although 
from the nature of the case, a dedication of 
streets and public grounds in towns may be 
shown by acts and declarations in parol, they 
ought to be of such a public and deliberate 
chai'acter as would make them generally 
Imown, and not of doubtful import. Of this 
character are the exhibition or publishing of 
a map of a town, with certain spaces marked 
thereon as streets or public squares. But it 
is too apparent to admit of doubt that the 
introduction of this evidence was an indh-ect 
attempt on the part of defendant to avail 
itself of the release which was held to be in- 
valid and insuflacient for this purpose on the 
exceptions to the amended answer for imper- 
tinence. The only witnesses who speak of 
this alleged dedication, are "W. W. Chapman 
and Shubrick Norris, and they both state that 
it occurred in the summer of 1850, and that 
it was the controversy which resulted in this 
release. Now, the nature of that transaction 
seems to have been this: From the time of 
his occupation of the claim to July, 1850, D. 
H. It. appears to have been in the undisputed 
possession of the strip of land now called the 
levee, east of Water, now called Front, street, 
as much so at least as of any other undis- 
posed part if it. Up to this time no one has 
been found who ever heard even of any dedi- 
cation of this land to the public by any 
one, let alone D. H. L. In the fall of 1848 
he is shown to have kept a private wharf 
upon it, for hire. The person who attended 
the wharf testifies to the fact. The wharf 
was afterwards accidentally carried oS by 
the river. In April, 1850, D. H. L. had the 
town surveyed by R. V. Short, who then laid 
off this strip of land into fractional blocks 
and lots, which were openly sold to the pub- 
lie. By this survey. Front street, instead of 
extending to the Wallamet river, was bound- 
ed on the east by a line parallel with the 
west side of it, making a sti-eet of the usual 
width of other streets in the town, and con- 
tinuing the streets that crossed it at right 
angles to the water. After all this, in July, 
1850, while a building was going up in one 
of these fractional blocks east of Front street, 
Parrish, the occupant of a lot on the opposite 
side of the street, commenced a suit to eujoin 
the erection of the building. At this time I>. 
H. L. was in San Francisco. He came home 
BOon after, and, on hearing of the matter, 
said to Chapman, who had acted as his agent 
in his absence, that he had not intended to 



have that piece of gi'ound built upon, but 
intended it for wharves. Apart from the 
written release, this is the only word of D. 
H. L.'s, one way or the other, that the de- 
fendant has shown upon the subject of this 
alleged dedication. 

Does it amount to a dedication, or imply 
that one had been made? Certainly not, even 
when considered apart from the strong quali- 
fying circumstances; but when taken in con- 
nection with his continued and open acts of 
ownei-ship and occupation before -or since, it 
would be preposterous to draw any such in- 
ference from this single expression. The 
declaration is one which might very naturally 
and properly be made by a town proprietor, 
upon finding that his agent, in his absence, 
had authorized or permitted an ordinaiy 
buildipg to be erected on a block which he 
had reserved or set apart to build a wharf 
upon. The words plainly imply a private 
ownei-ship on the part of D. H. L, incon- 
sistent with an existing public use, and a 
purpose to have used it in the future as a 
private wharf-ground for his own benefit. 
However, in the language of witness Chap- 
man, for the purpose of "buying peace" and 
getting rid of the suit which would dispar- 
age and prevent the settlement and growth 
of the new town— then struggling for recog- 
nition as a place of promise and future im- 
portance—a compromise was arranged by 
which L. C. and O. agreed to release to the 
public that portion of said sti-ip of land ly- 
ing between Main and Washington streets, 
which includes block 74, on condition that 
said suit should be dismissed. This condi- 
tion was never performed, and the release 
never took effect. Doubtless, from thence 
until the fall term of the court in which the 
suit was pending and to be dismissed, the 
understanding of all parties was that ac- 
cording to and in pursuance of the terms of 
this compromise, the above mentioned por- 
tion of said strip of land was to be left open 
to public 'Use as a levee or landing. This pe- 
riod was about one month. But the suit was 
not dismissed. It was kept hanging over the 
town and retarding its growth to the special 
injury of the releasors. Whatever the cause 
for this failure to perform the condition in 
the release, it was no fault of the releasor, 
D. H. L., and the public took nothing by the 
transaction. 

I have been induced to state the particu- 
lars of this transaction, which is here sought 
to be distorted into an absolute dedication, 
by keeping out of sight the release itself, 
while showing the general impression of the 
public and the casual conduct of the re- 
leasors after it was executed and before it 
was known that its conditions would not be 
complied with, more for the purpose of show- 
ing that the claim of the defendant is with- 
out any merit, than for the pui-pose of deter- 
mining its legal effect. 

Upon the exceptions for impertinence in 
this case the court held that if the release 
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had been unconditional, being a mere quit- 
claim without covenant from a mere occu- 
pant having no title, it would not bar the re- 
leasor from asserting the after acquired title 
from the United States. Lownsdale v. Port- 
land [Case No. 8,578]. The rule of law upon 
this question is established beyond doubt. 
The authoi-ities go in one unbroken current 
to the effect stated. But not only has the de- 
fendant failed to prove a dedication to pub- 
lic use, but upon the whole evidence, it sat- 
isfactorily appears, that there never was any 
«uch dedication or intention to make it, apart 
from the proceedings connected with the giv- 
ing of the release. The map drawn by John 
Brady from the sui-vey of Short, is in evi- 
dence. The latter I'ecognizes it and testifies 
that it was made from his survey. The map 
is without date, but it is proven that the 
■Short survey was made in the spring of 
1850, and Short also testifies that he saw the 
Brady map in Portland in the fall of that 
year. From the inspection of that map it 
plainly appears that Front street is bounded 
by two parallel lines, and that the strip of 
land between the east line of said street and 
the Wallamet river is laid off in blocks and 
lots varying in depth with the meanderings 
of the river. Nothing appearing to the con- 
trail, this fact alone is sufficient to decide 
the question against the defendant. Nor is 
this all; the defendant, on April 29, 1852, 
by a resolution of its common council, delib- 
erately recognized and adopted this map as 
a correct representation of the plat of the 
streets and blocks and lots delineated there- 
on. In the j-ear 1854 the coi-porate author- 
ities assessed the premises in controversy as 
private property and collected the tax in 
1855. The same thing was done in 1858. D. 
H. L. always claimed this so-called levee as 
private property and constantly asserted his 
right to it, by notice to the public, by sales 
of portions of it, by actual occupation from 
time to time, and by payment of taxes levied 
thereon by defendant. Even since the com- 
mencement of this suit the defendant has, by 
two different ordinances passed by its com- 
mon council, deliberately admitted that the 
levee was private property. Ordinances of 
June 14 and August 6, 1861. The complain- 
ant is shown to be the legal owner of the 
premises, and it does not appear that they 
were ever dedicated to public use by the 
grantor of the complainant, or any one else. 
The defendant did, and was threatening and 
proceeding to continue to commit the tres- 
passes complained under a claim of right or 
use in the premises. 

Decree, that the town of Portland, and 
the corporate authorities thereof, of what- 
ever name or nature, be perpetually enjoin- 
■ed from asserting any right, title, or interest 
in said premises, or in any way trespassing 
upon or molesting the complainant in the oc- 
■eupation and use thereof by reason of the 
supposed dedication in its answer alleged 
■and set up, and for costs. 
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LOWRY V. COMMERCIAL & FARMERS' 
BANK et al. 

[Taney, 310; i 3 Am. Law J. (N. S.) Ill; Bruu- 
ner, Col. Cas. 331; 6 West. Law J. 121.] 

Circuit Court, D. Maryland. April Term, 1848. 

EXECDTOR— BeQDEST OP BaNK-StOOK— PLEDGE FOR 

Individual, Debt— Notice— Tkaxsfek of Stock 
— Liability op Bask for Impkopek Trassfek 
— Liability for Testator's Debts. 

1. Bank-stock was bequeathed to the testa- 
tor's executors, and the survivor of them, to 
pay the dividends to one for life, with remainder 
over; and the executors were, by a decree in 
chancery, directed to hold the same in trust to 
pay the dividends to the devisee for Ufe, and aft- 
er her death, to divide the stock between those 
in remainder. The testator died rich; and sev- 
eral years after his death, and after all his debts 
were paid, one of the executors pledged tlie 
stock, which was still standing in the testator's 
name, to another bank to secure his individual 
debt; the debt being afterwards paid, the stock 
was transferred to T. J. & Co., one of the exec- 
utors being the sole member of that firm, and 
was by him re-transferred into the names of him- 
self and his co-executor, as executors. After- 
wards he, signing his name as acting executor, 
again pledged the stock to the said bank, to se- 
cure other debts of the firm of T. J. & Co.; and 
a note, for which said stock was held in pledge, 
not being paid, in consequence of the failure and 
entire insolvency of the firm of T. J. & Co., the 
stock was sold, and the proceeds applied to its 
payment, leaving a balance in the hands of the 
bank. The last dividend on the stock, before it 
was sold, was received and retained by the bank; 
but the other dividends, which accrued whilst 
the stock was in pledge, were received by the 
said executor; those first received were paid 
over by him to the legatee for life, but the oth- 
ers were not. On a bill filed by the legatee for 
life, who was an alien residing in Ireland, to 
recover the dividends due to her, ftehl: That as 
the bank, to whom the stock was pledged, paid a 
valuable consideration for it, and had no notice, 
actual or constructive, of any violation of trust, 
upon which the Transfer could be impeached in 
equity, it had a right to sell the stock for the 
payment of the note for which it was pledged, 
and to make the purchasers a valid title. 

2. Purchasers of stock are not bound to look 
beyond the certificate, or to examine the books 
of the corporation, to ascertain the validity of the 
transfer. 

[Cited in Pratt v. Taunton Copper Co., 123 
Mass. 112.] 

3. But the corporation whose stock is trans- 
ferred, is made the custodian of the shares, and 
is clothed with power to protect the rights of 
every one from unauthorized transfers. It is a 
trust placed in its hands for the protection of in- 
dividual interests, and like every other trustee, 
it is bound to execute the trust with proper dili- 
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gence and care; and is responsible for any in- 
jurv sustained by its negligence or misconduct. 
[Cited in Thurber v. Cecil Nat Bank, 52 Fed. 

514.] 
[Cited in Cleveland & M. R. Co. t, Robbins, 
35 Ohio St. 500.] 

4. As the corporation appoints the officers be- 
fore whom the transfers of stock must be made, 
it is responsible for their acts, and must answer 
for tlieir negligence or default, whenever the 
rights of a tiiird person are concerned. 

5. Bv the law of England, and it would seem, 
of Maryland, also, before the act of 1S43, c. 304 
(which does not apply to this ease), an executor 
may sell or raise money on the property of the 
deceased, in the regular execution of his duty, 
and tlie party dealing with him is not bound to 
inquire into his object, nor liable for his misap- 
plication of the money. 

[Cited in Loring v. Salisbury Mills, 125 Jlass. 
151.] 

6. But if a party dealing with an executor has, 
at the time, reasonable ground for believing that 
he intends to misapply the money, or is, in the 
very transaction, applying it to his own private 
use, the party so dealing is responsible to the per- 
sons injured. 

[Cited in Duncan v. Jaudon, 15 Wall. (82 U. 

S.) 175.] 
[Cited in Carter v. Manufacturers' Nat. Bank, 

71 are. 453.] 

7. In this case, the rights of stockholders and 
persons interested in its stock were placed by 
law under the guardianship and protection of the 
bank, so far as concerned the transfer on their 
books. 

8. If these officrrs, at the time of the trans- 
fer, had reason to believe that the executor, by 
the act of transfer, w as converting this stock to 
his own use, in violation of his duty, then the 
bank, by permitting the transfer knowingly, 
enabled the executor to commit a breach of his 
trust, and upon principles of justice and equity, 
is as fully liable as if it had shared in the profits 
of the transaction. 

[Cited in Jaudon v. National City Bank, Case 
No. 7,230.] 

9. The transfer having been made by one of 
the executors, his character of executor, of it- 
self, was notice that there was a will open to in- 
spection upon tiie public records; the bank, there- 
fore, when the transfer was proposed to be made, 
was bound to take notice of the will, and is 
chargeable to the same extent as if it had actual- 
ly read it. 

10. This stock, although specific-ally be- 
<iueathed, was liable to be sold to jiay the tes- 
tator's debts; and if the bank did not know, or 
had no reasonable ground for supposmg, that the 
executor was misapplying the assets, it would not 
be responsible, notwithstanding its implied knowl- 
edge of the will. 

11. The bank is equally chargeable for the neg- 
lect or omission of duty of the officer to whom 
it had committed the superintendence of the 
transfers of stock, as for the neglect or omission 
of its president; and such officer is also equally 
chargeable with implied notice of the will, and 
equally bound to refuse the transfer, when he 
saw that the executor was using this stock in 
violation of his trust as executor. 

12. In the case of AUender v. Riston, 2 Gill 
& ,7. 86, the opinion of the court would seem 
to have been that, notwithstanding the act of 
1798, § 3, an assignment by the executor, for his 
own debt, would be valid against the CTeditors 
of the estate, unless there were collusion with 
the executor; but the case was not decided on 
that point, nor does the opinion of the court scp- 
ply to an assignment of property specifically be- 
•queathed. 
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13. The proposition of one of two executors 
(the other executor not uniting in the transfer) 
to transfer this stock, so long after the death of a 
wealthy testator, without first obtaining an order 
from the court to justify him, must have satis- 
fied any man of common experience in business, 
that lie was grossly abusing his trust. 

14. A bank or other corporation is bound by 
the same obligations, moral and legal (when the 
rights of third parties are concerned), that ti\>- 
ply to the case of an individual, unless explicitly 
exempted hj law; and if an individual, who con- 
federates with an executor and assists him an de- 
frauding his cestui que trust, is liable to the party 
injured, there can be no reason why a bank, 
which knowuigly enables an executor to convert 
the property of the cestui que trust to his own 
private use, should not be equally responsible. 

15. Under the act of 1798, § 3, an order of the 
orphans' court, for the sale of the stock, would 
protect the bank from all responsibility. 

16. Another bank being induced, relying on the 
certificate of stock, to loan its money upon it, 
without knowledge that the stock had ever 
belonged to the testator, or been transferred by 
his executor, the stock cannot be followed in its 
hands, or in the hands of those to whom it after- 
wards sold it, and be charged with the trusts 
created by the will. 

17. The complainant's claim being merely for 
dividends on the stock, and not for the stock 
itself, and this court's jurisdiction over the case 
being based on the alienage of the complainant; 
it cannot do what the facts would otlierwise war- 
rant, and decree in tavor of those of the defend- 
ants who are entitled to the stock after the com- 
plainant's death; although the court would be 
Authorized to do so, if the complainant's interests 
required it. 

This bill -was filed on the 10th of Februaiy, 
1847, by Maria Lowiy, an alien and subject 
of the queen of the United Kingdom of Great 
Britain and Ireland, stating that Talbot 
Jones, deceased, of Baltimore, who was her 
brothel', gave and bequeathed by his 'will, 
•with other thingsj two hundred and eighty- 
two shares of stock in the Commercial and 
Faj.-mers* Bank of Baltimore, to his sons Sam- 
uel Jones, Jr., and Andrew D. Jones, and the 
sui-vivor of them, in trust, among other 
things, to pay over the dividends thereof to 
the complainant for the term of her natural 
life, and after her death to her daughter 
Mary (since deceased) for her life. That the 
testator appointed Ms said sons his exec- 
utors, to whom lettei-s testamentary were 
granted some time in the year 1834, after 
which, some time in the year 1840 or 1841, a 
bill was filed in the chanceiy court of Maiy- 
land by Michael S. Norman, the guardian of 
Wm. B. Norman, a minor, and by "said Wm. 
B. Norman, against the said trustees and 
others, and on the 6th of November, 1841, by 
a decree passed therein, it was, amongst oth- 
er things, decreed that the said trustees 
should hold the two hundred and eighty-two 
shares of stock aforesaid, in trust to pay the 
dividends thereof to the present complainant, 
Maria Lowry, for her life, and after her 
death, to hold ninety-four shares thereof, in 
trust for Emily J, Albert (the wife of Wm. 
J. Albert), according to the will of the testa- 
tor, and transfer the remaining quantity of 
one hundred and eighty-eight shares to Josi- 
ah Jones, of Frederick county, and to the 
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said Wm. B. Norman, in equal moieties. 
Tliat tlie said two liundred and eighty-two 
shares of stock continued in the name of the 
testator upon the books of the Commercial 
and Farmers' Bank, from the testator's 
death, in the 3'ear 1834, up to the month of 
May in the year 1842; on the 4th day of 
which month, they were transferred upon 
said hooks to the Merchants' Bank of Balti- 
more by the said Samuel Jones, Jr., profess- 
edly as executor aforesaid, but actually in 
violation of his duty as such. That on the 
17th of June next following, the said Mer- 
chants' Bank transferred two hundred and 
eighty-two shares of the same bank stock, 
upon the books of the Commercial and Farm- 
ers' Bank into the name of Talbot Jones & 
Co., which was, at that time, the commercial 
style and name of the said Samuel Jones, 
Jr. That said Talbot Jones & Co., on the 
20th day of the same month, ti-ansferred two 
hundi-ed and eighty-two shares of the stock 
of said Commercial and Farmei-s' Bank, up- 
on the books of said bank, into the names of 
Samuel Jones, Jr., and Andrew D. Jones, ex- 
ecutors of Talbot Jones, deceased; and that 
said Samuel Jones, Jr., on the 17th of Au- 
gust next ensuing, describing himself as the 
acting executor of Talbot Jones, deceased, and 
professing to act for both exeeutoi-s of said 
deceased, transferred, by his sole act, to the 
Merchants' Bank aforesaid, the said two hun- 
dred and eighty-two shares of Commercial 
and Farmers' Bank stock, which it has held 
ever since, receiving from time to time the 
dividends thereon, when declared and paiil 
by said Commei'cial and Farmera' Bank. 
That the shares of stock so as aforesaid 
transferred to the said Merchants' Bank, 
were by It received from the said Samuel 
Jones, Jr., and that it dealt alone with him 
in both transactions, and took his individual 
title only to said shares of stock, and that 
the complainant knew of no consideration 
given by the said Merchants' Bank, for ei- 
ther of said transfers, to the said Samuel 
Jones, Jr., and therefore charged that there 
was none, or if there were any, she charged 
that there were other securities lodged with 
it by said Jones, abundantly suflBlcient to 
make it safe without resorting to said shares 
of stock; and that she gave notice of her 
claim upon said shares of stock, and of 
the real title thereto, to the said Mer- 
chants' Bank of Baltimore, and charged 
that Daniel Sprigg, the cashier of the said 
bank, was aware, at the time of both of 
said transfers, of the said decree in chan- 
cery, and of the identity of the stock there 
mentioned with that transferred to the said 
Merchants' Bank; and that at the time of 
said transfers, the president and one or more 
of the directors and oflBicers of the Commer- 
cial and Farmers' Bank knew the contents 
of the will of the said Talbot Jones, and the 
existence of the decree aforesaid; and that 
said Talbot Jones had been dead many 
years, and that any debts he might have 



left behind him had been settled long be- 
fore the year 1842; and that the co-executor 
and co-trustee of said Samuel Jones, Jr., 
was a resident of Baltimore and doing busi- 
ness therein. That the dividend declared 
by the said Commercial and Farmers' Bank, 
payable in November, 1845, upon said two 
hundi-ed and eighty -two shares, was $197 40, 
and that payable in the year following was 
?394 80, no part of which had been received 
by the complainant; that she first heard of 
the transfer of said shares in October, 1846; 
that Andrew P, Jones died in August, 1846; 
that Samuel Jones, Jr., was insolvent; and 
that William B. Norman was under age, and 
Daniel Sprigg was his guardian. That the 
said ti-ansfers of the 4th of ilay and 17th of 
August, 1842, were made by the president 
and directors of the Commercial and Farm- 
ers' Bank in violation of a by-law of said 
bank upon the subject of transfers by exec- 
utors and others holding stock in a fidu- 
ciary character, and with notice of said 
shares being held only in a fiduciary chaiac- 
ter by said Samuel Jones, Jr., and Andrew 
D. Jones, and of their being used for his 
own benefit by said Samuel. That both said 
transfer's were made and allowed without 
any authority in law on the part of said 
Samuel, and that they were void, and trans- 
ferred no title to said shares as against the 
complainant; but that neither the Commer- 
cial and Farmers' Bank, nor the Merchants' 
Bank, would admit the invalidity of said 
transfers, nor the complainant's right to said 
shares, and to the dividends thereon. 

The bill propounded certain interrogatories 
to the defendants, and prayed that it might 
be decreed that said transfers were null and 
void; that the shares transferred were still 
the property of the said Samuel Jones, Jr.,. 
as surviving trustee under the decree there- 
in mentioned, and under the will of said 
Talbot Jones, deceased, and that it should 
be so entered upon the books of the Commer- 
cial and Farmers' Bank; and that there 
should be paid to the complainant the divi- 
dends declared on said shares in the month 
of November, 1845, and in the year 184G. 

The answer of Daniel Sprigg, cashier of 
the Merchants' Bank, admitted that he had 
heard that Talbot Jones died in 1834, and 
left a will of which Samuel Jones, Jr., and 
Andrew D. Jones were executors, and that 
he was told by William J. Albert, at a meet- 
ing of the creditors of Talbot Jones & Co. in 
the autumn of 1846, that two hundred and 
eighty-two shai'es of stock of the Commer- 
cial and Farmers' Bank were left by said 
Jones as a pai-t of his estate; and that he 
was subsequently, and after the 4th of De- 
cember, 1846, informed by said Albert of the 
decree which he supposed was the decree 
mentioned in the bill; but that he had never 
heard previously to said conversations with 
said Albert, either of said trusts, or of said 
decree. That he was the cashier of the Mer- 
chants' Bank on the 4th of May and 17th of 
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August, 1842, and still was, but that lie was 
not, at either of said periods, aware of the 
existence or of the contents of the decree re- 
ferred to In said bill; that the first informa- 
tion he ever obtained of said decree, so far 
as he recollected, as already stated, was 
some time after the 4th of December, 1846, 
when he was informed by Mr. Wm. J. Al- 
bert of the existence of a deci'ee, and of its 
contents, which decree he supposed was the 
one referred to in said bill. That Andrew D. 
Jones was a pai-tner in the firm of Jones, 
Bumeston & Co., and did business in Balti- 
more to the time of his death, in 1846; that 
Samuel Jones, Jr., was insolvent, and that 
respondent was the guardian of William B. 
Norman. 

The answer of the Merchants* Bank stated 
that Daniel Sprigg was its cashier -on the 4th 
of May and 17th "of August, 1842, and stiU 
was; that the respondent had no knowledge 
or Information whether or not, on or before 
either of said days, said Sprigg was or was 
not aware of the existence or contents of the 
decree referred to in the bill, except what it 
had derived from said Sprigg himself since 
the bill was filed; that it maintained that 
it was not to be, in any manner, concluded or 
aSeeted by any knowledge or information 
which said Sprigg might have acquired in 
his private capacity, but nevertheless stated 
that said Sprigg had told respondent that 
he had no knowledge whatever of said decree, 
on or before eitlier of said days, and that 
the first information he ever obtained of said 
decree was some time after the 4th of De- 
cember, 1846, when he was informed by Mr. 
Wm. J. Albert, that a decree existed which 
the said Sprigg supposed to be the one refer- 
red to in the bill. That on the 4th of May, 
1842, the respondent discounted for Talbot 
Jones & Co. two notes for §2500, which be- 
came due, respectively, on the 6th and 16th of 
June, 1842; to secure which loan, Messrs. 
Talbot Jones & Co. deposited with the re- 
spondent a certificate of two himdred and 
eighty-two shares of stock of the Commercial 
and Farmers' Bank, made out in the name of 
the respondent, and brought to it by Samuel 
Jones, Jr., one of said firm, as the security 
for said loan; and the respondent supposed 
that on the said 4th of May, the transfer to 
it was made on the books of the Commercial 
and Farmers' Bank, but had never examined 
said books, and had no agency whatever in 
making said transfer, and no knowledge of it 
except what was contained on the face of 
the certificate, and did not know in whose 
name the stock stood previously to the trans- 
fer, or by whom the transfer was made, or 
that it was claimed by or belonged to any 
person except the said Talbot Jones & Co. 
That it was the usual course, in lending up- 
on the security of stock, for the borrower to 
deposit with the lender the certificate of the 
stock to be hypothecated, made out in the 
name of the lender, and previously transfer- 
red to him, and that it was entirely unusual, 



in such cases, and in all cases of the trans- 
fer of stock, for the transferrees to examine 
into the transfers thereof, or to inquire in whose 
name the stock stood previously to the trans- 
fer, or by whom the transfers were made, but 
that a certificate of stock, regularly made 
out in the name of the trausrerree, as afore- 
said, was considered as conveying a good 
title, behind which it was not the custom, nor 
was it considered necessaiy to look. That on 
the payment of said notes, the respondent, 
by the usual power of attorney, authorized 
the re-transfer of said shares of stock, and 
supposed that the same was transferred into 
the name of Talbot Jones & Co. That on 
the 16th of August, 1842, the respondent made 
a loan to Talbot Jones & Co., upon a hypothe- 
cation of two hundred and eighty-two shares 
of the stock of the Commercial and Farmers' 
Bank, transfei:red to it on the 17th of the 
same month; that the money so loaned was 
duly paid, but the respondent continued to 
retain the said shares of stock standing in 
its name, and from time to time, made loans 
to said firm of Talbot Jones &. Co., upon the 
faith and security of said stock, until Febru- 
ary, 1845, when a note of the said firm for 
?5000 was discounted by the respondent, on the 
security of said stock, and at the same time, 
an agreement was made between them (filed 
with the answer) by which the respondent, 
on default being made in the payment of 
said note, or any of its renewals, was au- 
thorized to sell the said stock, and apply the 
proceeds to its payment; that said note was 
subsequently renewed from time to time, and 
on the first of August, 1846, the note was 
given by way of renewal, which the respond- 
ent exhibited as part of its answer, which 
note fell due and was protested on the 4th of 
December, 1846; that the note so exhibited 
was likewise discounted by the respondent 
for said Talbot Jone 5 & Co., and with their con- 
sent, and upon the security of said two hundred 
and eighty-two shares of stock, transferred 
as aforesaid on the 17th of August, 1842, and 
held by it at the time of said discount. That 
when said first notes were discounted^ there 
were no endorsers to them, and no seciurity 
of any kind was given therefor, except the 
said stock, until the 17th of September, 1844, 
when the note then given by Talbot Jones & 
Co. was endorsed by Jones, Burneston & Co., 
who continued to endorse the renewals, from 
that time, until the note above mentioned was 
given; but that the respondent looked mainly 
to said shares of stock as security for said 
loan and its renewals. That Andrew D. 
Jones was a member of the firm of Jones, 
Burneston & Co., and Samuel Jones, Jr., was 
sole member of the firm of Talbot Jones & 
Co. That the first notice which the respond- 
ent received of the claim set up by the com- 
plainant to said stock, was a letter dated the 
3d of December, 1846, from William J. Al- 
bert, claiming to act as attorney for the com- 
plainant, to which the respondent replied by 
a letter dated about the 4th of December. 
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Tliat the respondent liad every reason to sup- 
pose that said stock belonged to Talbot Jones 
& Co., and no one else, until the autumn of 
1846, when, at a meeting of the creditors of 
Talbot Jones & Co., said Albert made an 
undefined claim to said stock. That said 
Samuel Jones, Jr., for a great number of 
years, was largely engaged in business by 
the name of Talbot Jones & Co. That said 
firm until long after the year 1842, enjoyed 
a very high degree of credit, and said Sam- 
uel Jones, Jr., during said period, and until 
his failure, possessed the entire confidence of 
the community as a man of integrity and 
honor. That the note above mentioned, not 
having been paid at maturity, the respond- 
ent placed said stock for sale in the hands of 
Wm. Woodville, a broker in the city of Bal- 
timore, and the same was sold, and the bal- 
ance of the proceeds, after paying said debt, 
amounted to ?470 52, which had been carried 
to the credit of the suspense account of the 
respondent, in ignorance of what other dis- 
position to make of it; that whilst said stock 
was pledged to respondent, the dividends 
were drawn by or paid over to the firm of 
Talbot Jones «& Co., except a balance of 
$157 92, which had been added to the said 
suspense account, making the amount of said 
account §628 44. And that the respondent 
was a creditor of the firm of Talbot Jones & 
Co. for other loans, to a much larger amount 
than the said sum of $628 44. 

The answer of the president and directors 
of the Commercial and Farmers' Bank stat- 
ed, that the said Talbot Jones, deceased, 
was, at the time of his death, as appeared 
by the books of the said bank, the owner of 
two hundred and eighty-two shares of the 
stock of said bank; that they did not know 
anything of the last will and testament of 
said Talbot, further than they had heard; 
and they believed that he left a will, and 
that his sons Samuel Jones, Jr., and An- 
drew D. Jones, the latter of whom had late- 
ly departed this life, were the executors 
thereof; but the respondents had no knowl- 
edge, at the time, that said Talbot bequeath- 
ed said shares of stock to the complainant, 
or for her use, nor did they then know of 
said fact, fm-ther than by hearsay, and by 
the statement thereof in the bill. That 
■they had no knowledge of the passing of the 
decree by the chancery court of Maryland, 
as stated by the complainant, and never 
ieard thereof till after the failure of Sam- 
uel Jones, Jr., in July or August, 1846; nei- 
ther did they know of any apportionment of 
said stock, or any part thereof under said 
decree, further than the same was disclosed 
by the bill aforesaid; they admitted that 
said shares of stock continued to stand on 
the books of the Commercial and Farmers' 
Bank, in the name of said Talbot Jones, un- 
til the said 4th day of May, 1842, when a 
transfer of the same was made to the Mer- 
chants' Bank of Baltimore; and for the sev- 
eral transfers of said shares, at various 
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times since, and by whom made, until the 
11th day of December, 1846, inclusive, they 
referred to copies from the transfer book of 
said bank, and a list of the names of the 
persons to whom they were finally trans- 
ferred by William "Woodville. That they 
did not know that, at the time of the death 
of said Talbot Jones, the then president, and 
one or more of the directors of the Com- 
mercial and Fanners' Bank, knew the con- 
tents of the will of said Talbot, or that they 
knew of the existence of the decree afore- 
said, but they thought it probable, from the 
connection existing between the then presi- 
dent, and the family of said Talbot, that at 
the time of the transfers to the Merchants' 
Bank of said stock, the contents of the will 
of the said Talbot were known to the theu 
president of the Commercial and Farmers' 
Bank; but that said president was altogeth- 
er ignorant of the making of said transfers, 
and did not in any manner or way sanction 
the same; that the transfers of said stock, 
made on the 4th of May and 17th of Au- 
gust, 1842, were not, at the time, known to 
the then president of the bank, or to the re- 
spondents; they denied that said transfers 
were made with the sanction of the respond- 
ents, or of their then president, who would 
certainly have objected to the making there- 
of, in the manner in which they were made, 
had they known, at the time, of the inten- 
tion of Samuel Jones, Jr., so to make them. 
They admitted that Andrew D. Jones, de- 
ceased, was a resident of the city of Balti- 
more, and they also stated that the divi- 
dends mentioned in said bill, amounting to 
$592 20, were paid to the Merchants' Bank 
of Baltimore. They also admitted the in- 
solvency of Samuel Jones, Jr.; that William 
B. Norman was an infant, and Daniel Sprigg 
was his guardian. That at the time of the 
transfer of said stock, on the 4th of ilay, 
1842, there was in existence a by-law of 
their corporation on the subject of transfers 
by executors, and other legal representa- 
tives, a copy of which they filed, which was 
still unrepealed, and that until very lately, 
no evidence of the authority of executors or 
guardians to make transfers was required, 
other than a certificate of their appoint- 
ment; that they believed and charged that 
the debt for which the said stock was hy- 
pothecated to the Merchants* Bank, on the 
17th of August, 1842, was fully paid by Tal- 
bot Jones & Co., and that it became and was 
the duty of the Merchants' Bank immediate- 
ly on the payment of said debt, to re-ti-ansf er 
said stock to the said executors of Talbot 
Jones, and had it been so transferred, it 
would have placed it in the power of the re- 
spondents to prevent any further transfer of 
said stock; but that, instead of doing so, 
said Merchants' Bank, without having any 
lien thereon, or any proper authority so to 
do, retained said stock as its own, and after- 
wards, from time to time, discounted the 
notes of said Talbot Jones & Co., for diller- 
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ent amounts, and at different times of pay- 
ment; by which, as they alleged and char- 
ged, the Merchants' Bank made itself respon- 
sible for the Talue of said stock to the re- 
spondents, or to any one else having a just 
claim thereto, and more especially to those 
for whose use it was bequeathed in trust by 
said Talbot Jones, if there were any liability 
for the same to the said parties. 

And the respondents, in answer to the in- 
terrogatories appended to the bill, said, to 
the first interrogatory, that they admitted the 
death of Talbot Jones in the year 1834, and 
that at the time of his death, he held two 
hundred and eighty-two shares of the stock 
of the respondent's bank, standing in his 
name on the books of said bank; and that 
the present officers of said bank did not know 
anything of the will of said Talbot Jones, 
fuither than by hearsay. To the second in- 
terrogatory, that at the time of the death of 
said Talbot Jones, it was not known to the 
officers of the bank, or to the bank, that said 
two hundred and eighty-two shares of stock 
were devised in trust, as stated in the bill, 
neither was it known that said officers or the 
bank knew of the decree of the high court 
of chancei-y, at the time of the passing there- 
of, or of the terms thereof, nor was it in any 
manner made known to the officers of the 
bank, till after the failure of Samuel Jones, 
Jr., in July or August, 1S4G. To the fourth 
interrogatoiy, that on the 4th of May and 
17th of August in the year 1842, Jacob Al- 
bert was president of said bank, and Joseph 
(not Robert) Taylor was a director, and it 
was known that Talbot Jones died several 
years before, and was believed to have died- 
rich; but they did not know anything of the 
dfebts for which his estate was liable, nor 
when, nor in what manner they were paid, 
nor whether they were paid; and that it was 
not known that Jacob Albert and Joseph 
Taylor were acquainted with the contents of 
said will. To the fifth interrogatory, that un- 
til the 4th of May, 1842, said two hundi-ed 
and eighty-two shares of stock stood in the 
name of the said Talbot Jones, but the trans- 
fer thereof by Samuel Jones, Jr., on that day, 
and not the 17th of August following, was 
not made with the sanction or knowledge of 
Jacob Albert, the then president of the re- 
spondent's bank, who did not know thereof, 
until a considerable time after they had been 
a second time transferred to the Merchants' 
Bank; and they said, that had their then 
president known of the intention of said 
Samuel or Andrew Jones to make said trans- 
fers, he would have objected and not consent- 
ed thereto. To the sixth interrogatory, that 
at the times of said transfers, there was in 
existence a by-law of their corporation on the 
subject inquired of, which was still in force, 
of which they annexed a copy, and they did 
not know whether any authority was filed or 
deposited at the time said transfers were 
made. To the eighth interrogatoiy, that An- 
drew D, Jones died in August or September, 
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1836, and at the time of his death, was a 
resident of Baltimore city, and hi business 
there as a merchant; that Samuel Jones, Jr., 
was insolvent, and that Daniel Sprigg, they 
believed, was the guardian of "William B. 
Nonnan, a minor. 

The by-law referred to in the answer was 
in these words: "See. 10. The stock of the 
company shall be transferable on the books, 
only by the person in whose name it appeals, 
or by his duly authorized, attorney or repre- 
sentative. In all cases of transfer by attor- 
ney, tthe original letter of attorney, duly 
proved, shall be deposited and remain with 
the bank. And in case of transfer by exec- 
utors, administmtors or guardians, or other 
legal representatives, duly authenticated evi- 
dences of their authority shall be deposited 
and remain in the bank. No ti-ansfer shall 
be made, until the certificate granted to the 
transferrer shall be produced at the bank." 

The answer of William J. Albert and Em- 
ily his wife, and Josiah Jones, Jr., admitted 
the statements of the bill so far as they were 
within their knowledge, and denied the va- 
lidity of said transfers as against their resid- 
uary interests therein. 

The answer of Samuel Jones, Jr., admitted 
the death of Talbot Jones in March, 1834, the 
bequest of said stock, the passage of the de- 
cree in chanceiy, the transfers of said stock, 
the death of Andrew D. Jones, who at the 
time of his death was a resident of, and do- 
ing business in, Baltimore, his own insol- 
vency, the infancy of William B. Norman, - 
and the appointment of Daniel Sprigg as his 
guai'dian. 

A good deal of testimony was taken, the 
effect of which is sufficiently stated in the 
opinion of the court. 

J. Mason Campbell, for complainant. 
Brown & Binine, for Merchants' Bank. 
R. Johnson and Sam'l J. Donaldson, for 
Commercial and Farmers' Bank. 



TANEY, Circuit Justice. In order to un- 
derstand the points which arise in this case, 
it is necessary to state the facts somewhat 
in detail. Talbot Jones, of the city of Balti- 
more, died in the year 1834, having first duly 
made his last will and testament, and ap- 
pointed his sons, Samuel Jones and Andrew 
D. Jones, his executors, to whom lettei"s tes- 
tamentary were granted in the same year. 
The testator died possessed of a large 
amount of property of different kinds, and 
owned, at the time of his death, two hun- 
dred and eighty-two shares of stock in the 
Commercial and Farmers' Bank of Balti- 
more, standing in his name on the books of 
the bank. The dividends upon this stock is 
the matter of dispute. 

The testator, by his will, bequeathed it, 
in trust for the complainant, during her life, 
in the following words: "I order and direct 
that my executors hereinafter named, or the 
survivor or acting one of them, shall receive 
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tlie dividends, from time to time declared and 
made paj-able on my stock in the Commer- 
cial and Farmers' Bank of Baltimore, in 
trust, that the said dividends shall be paid 
over or remitted by my executors, or the 
survivor or acting one of them, to my sister, 
Maria Lowry, now or lately of Dublin, in 
Ireland, during her natural life, and after 
her decease, to her daughter Mary Lowry, 
should she survive her mother, during the 
lifetime of the said Mary." 

And in the succeeding clause of the will, 
this stock, together with other property, and 
also the general residue of his estate, is be- 
queathed to Samuel Jones and Andrew D. 
JTones and the survivor of them, and the 
"heirs, executors and administrators of such 
sui-vivor, in trust for sundry persons named 
in the will, in certain proportions therein 
mentioned," subject to the devise of the div- 
idends (on the stock) to his sister and daugh- 
ter as aforesaid. 

In 1S39, upon a bill filed in the chancery 
court of the state by some of the parties in- 
terested, for the partition of the property 
bequeathed in the last-mentioned clause of 
the will, a decree was passed directing, 
among other things, that Samuel Jones and 
Andrew D. Jones should hold these two 
hundred and eighty-two shares of stock, in 
trust to pay the dividends to Maria Lowry, 
during her life, and after her death to be 
divided as mentioned in the decree: Mary 
Lowry, the daughter, died before the devise 
was made. 

In this proceeding, Maria Lowry, the com- 
plainant, was made a defendant, and the 
bill taken pro confesso against her, upon pub- 
lication in the usual form; but process was 
never sei-ved upon her; nor did she appear 
or answer; nor had she any interest what- 
ever in the suit. By the decree, "William B. 
Korman, Josiah Jones, and Emily J. Albert, 
are entitled to this stock upon the death of 
Mrs. Lowry; and on that account, it has 
been supposed to be advisable to make them 
parties in the case before the court. 

After the death of Talbot Jones, Samuel 
Jones carried on business, on his individual 
account, in the name of Talbot Jones & Co.; 
and the transactions in the name of Talbot 
Jones & Co., mentioned in these proceedings, 
are the transactions of Samuel Jones, on his 
own individual account. 

The stock in question continued to stand 
on books of the Commercial and Farmers' 
Bank in the name of Talbot Jones, until 4th 
May, 1842, when it was transferred to the 
Merchants' Bank by Samuel Jones; the other 
executor not joining in the transfer. This 
transfer, it appears, was made as security 
for a loan obtained by Samuel Jones from 
the Merchants' Bank, on his own private ac- 
count, under his mercantile style and name 
of Talbot Jones & Co., and the money being 
afterwards paid, the stock was transferred to 
him by the bank, under the same name and 
style, on the 17th June in the same year; and 



on the 20th of the same month, transferred 
by him as Talbot Jones & Co. to himself and 
Andrew D. Jones, as executors of Talbot 
Jones. On the 20th of August following, 
Samuel Jones, signing his name as acting 
executor, again transferred this stock to the 
Merchants' Bank, which continued to hold it 
as a pledge for sundry loans of money made, 
from time to time, to Talbot Jones & Co., 
until the 11th of December, 1846, when it 
was transferred to a broker, and sold to pay 
a note which fell due on the 4th of that 
month, and had been protested for non-pay- 
ment. 

Talbot Jones & Co., that is to say, Samuel 
Jones, stopped payment in September, 18-10, 
and in January, 1847, petitioned for the bene- 
fit of the insolvent laws of this state; it Is 
admitted on all hands, that he is utterly in- 
solvent, and unable to pay any part of the 
dividends due to the complainant After the 
last transfer to the Merchants' Bank, the 
dividends were either paid to its orders in 
favor of Talbot Jones & Co., or were drawn 
by the bank and paid over to him, with the 
exception of the last dividend, which fell due 
before the stock was sold. This is yet in 
the hands of the bank, except the sum of 
thirty-nine dollars and forty-eight cents which 
has been paid out of it for taxes on the stock. 
Notwitlistanding the ti-ansfer of the stock in 
1842, the amount of the dividends wore 
regularly paid over to the complainant by 
the executors, until November, 1845; but the 
dividend declared at that time has not been 
paid to her, nor any of those subsequently. 
She had no notice of the transfer of the stock 
until October, 1846, after the last of the loans 
above mentioned had been made by the Mer- 
chants' Bank; and on the 3d of December 
following (the day before the note became 
due), she gave the bank notice of her claim. 

When the stock was first transferred by 
Samuel Jones to the Merchants' Bank, a cer- 
tificate was issued by the Commercial and 
Farmei-s' Bank, in the following words: 

"Commercial and Farmers' Bank of 
Baltimore. 
"No. 707. May 4, 1842. 

"This is to certify that the Merchants' Bank 
of Baltimore is entitled to two hundred and 
eighty-two shares in the capital stock of the 
Commercial and Farmers' Bank of Balti- 
more, on each of which thirty dollars have 
been paid, but which have since been re- 
duced by the act of assembly to twenty dol- 
lars a share. Transfei-able at the bank only, 
personally or by attorney. 

"Trueman Cross, Cashier. 
"282 shares." 

This certificate was delivered by Samuel 
Jones to the Merchants' Bank, when he ob- 
tained the first loan, and was re-delivered to 
him when the money was paid and the stock 
transferred to Talbot Jones & Co.; a similar 
certificate was again issued by the Commer- 
cial and Farmers' Bank, wjien the second 
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transfer was made to the Merchants' Bank, 
and Tvas retained by it, until the stock -was 
ti-ansf erred to the broker to he sold, as here- 
inbefore mentioned. 

This is a summary statement of the facts, 
so far as they are material to the decision of 
the case. It is very clear, that the money 
due to the complainant has been grossly 
misapplied; and the question is, whether she 
is entitled to relief against the banks, or 
either of them. Samuel Jones is undoubtedly 
liable; but as he is admitted to be insolvenx, 
she can obtain no redress from him. 

As concei-ns the Merchants' Bank, we see 
no ground upon which it can be liable beyond 
the amount of dividends remaining in its 
hands. It does not appear that the bank, 
when it accepted the pledge of this stock, 
or when it made its loans, had any reason 
to suppose that the stock had ever been held 
by Talbot Jones, or that it was transferred 
to the bank by Samuel Jones, as one of his 
executors. In order to obtain the loan upon 
the pledge of this stock, Samuel Jones did 
nothing more than produce the certificate of 
the Commercial and Farmers' Bank, ~^o wing 
that the two hundred and eighty-two shares 
of stock had been transferred to the Mer- 
ohants' Bank; but the certificate did not 
shown by whom it had been transferred, nor 
to whom it had previously belonged; and ac- 
cording to the usual course of business, the 
presumption was that it belonged to Samuel 
Jones himself. The Merchants' Bank appears 
to have acted under this impression; for when 
the first loan was paid, and the lien of the 
bank thereby released, it transferred the 
stock to him individually, by the name of 
Talbot Jones & Co,, and not to the executors 
of Talbot Jones. 

It is very true, that the insti-ument of trans- 
fer upon the books of the Commercial and 
Farmers' Bank showed it to have been made 
by Samuel Jones, in his character of execu- 
tor; and in general, a party must be presum- 
ed to have notice of everything that appeai-s 
upon the face of the instrument under which 
he claims title. But a transfer of stock can- 
not, in this respect, be likened to an ordinary 
conveyance of real or personal property. The 
instrument transferring the title is not de- 
livered to the party; the law requires it to 
be written on the books of the bank in whicli 
the stock is held; the party to whom it is 
transferred rarely, if ever, sees the entry, 
and relies altogether upon the certificate of 
the proper officer of the bank, stating that 
he is entitled to so many shares, that is to 
say, so many shares have been tiunsfeiTed 
to liim by one who had a lawful right to 
make the transfer. 

The case of Davis v. Bank of England, 2 
Bing. 393, is a strong one on this head. The 
three per cent, consolidated annuities creat- 
ed by the English government, were made 
payable at the Bank of England, and trans- 
ferable at the bank, in the manner pointed 
out by law; a large amount of these annui- 



ties, which belonged to the plaintiff in that 
ease, and stood in his name, were trans- 
ferred under a forged power of attorney; the 
property did not pass by this transfer. Yet 
the court held, that subsequent bona fide 
purchasers from the fraudulent transferree, 
whose name had been registered in the 
books of the bank as the owner, were enti- 
tled to recover from the bank the amount of 
dividends falling due on these annuities, al- 
though the bank was also liable to the true 
owner of the stock, whose name had been 
forged. 

In this case, indeed, the executor had a 
legal capacity to make the transfer, and the 
legal title to the stock passed to the Mer- 
chants' Bank; and as it paid a valuable con- 
sideration, and had no notice, actual or con- 
structive, of any violation of trust, upon 
which the ti'ansfer could be impeached in 
equity, it had a right to sell the stock for the 
payment of the note for which it was pledg- 
ed, and to make the purchasers a valid .title. 
A different rule would render the right of 
every purchaser of stock in a bank insecure 
or liable to doubt, and greatly impair its 
value, and would, moreover, seriously dis- 
turb the usages of trade and the established 
order of business in relation to this subject, 
in a manner highly injurious to the com- 
munity; for purchasers always rely on the 
certificate of the bank in which it is held, as 
conclusive evidence of the ownership. Most 
commonly, the purchase is made through a 
broker, and the buyer does not know who is 
the seller or who makes the transfer; the 
certificate of the bank tells ' him that he is 
entitled to so many shares, and he pays his 
money upon receiving the certificate, without 
further inquiry. It would be unjust and in- 
equitable, to charge the stock in his hands 
with any equitable incumbrance or trust, 
however created, which was not known to 
him at the time he paid his money. 

As respects the Commercial and Farmers* 
Bank, the claim of the complainant rests up- 
on different grounds. By the charter of the 
bank (like that of every other bank incor- 
porated by a law of this state) the stock is 
transferable at the bank only, and accord- 
ing to such rules as shall be established by 
the president and directors. It cannot, there- 
fore, be transferred without the supervision 
of the officer designated for that purpose by 
the bank. The corporation is thus made the 
custodian of the shares of stock, and clothed 
with power suflBcient to protect the rights of 
every one interested, from unauthorized 
transfers; it is a trust placed in the hands 
of the corporation for the protection of indi- 
vidual interests, and like every other trus- 
tee, it is bound to execute the trust with 
proper diligence and care, and is responsible 
for any injury sustained by its negligence or 
misconduct Upon this principle, the bank 
was held liable for an improper transfer of 
its stock, in the case of Farmers' & Mechan- 
ics' Bank V. Wayman, decided in the court 
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of appeals of this state, at Decemljer term, 
1S47 [5 Gill, 336]; and the ease of Davis v. 
Bank of England, hereinbefore referred to, 
where government stocks were made trans- 
ferable on the books of the bank, was de- 
cided upon the same ground. As the corpo- 
ration appoints the officers before whom the 
transfers must be made, it is responsible for 
their acts, and must answer for their negli- 
gence for defaults, whenever the rights of a 
third person are concerned. Hodges v. 
Planters' Bank of Pi'ince George's Co., 7 
Gill & J. 30G, 310. 

Undoubtedly, the mere act of pei*mitting 
this stock to be transferred by one of the 
executors, furnishes no ground for complaint 
against the bank, although it turns out that 
this executor was, by the act of ti-ansfer, 
converting the property to his own use; for 
an executor may sell or raise money on the 
property of the deceased, in the regular ex- 
ecution of his duty; and the pai-ty dealing 
with him is not bound to inquire into his 
object, nor liable for his misapplication of 
the money. Such is the doctrine of the 
English courts, and would seem to have 
been the law of this state, prior to the act of 
assembly of December session, 1843 (chapter 
304); and the transaction now before us 
took place before that act went into opera- 
tion. But it is equally clear, that if a party 
dealing with an executor, has, at the time, 
reasonable ground for believing that he in- 
tends to misapply the money, or is, in the 
very transaction, applying it to his own pri- 
vate use, the party so dealing is responsible 
to the persons injured. The cases upon this 
subject are numerous, and it would be tedi- 
ous to refer to them particularly; they are 
for the most part collected and commented 
on in the cases of McLeod v. Drummond, 17 
Yes. 152, and of Field v. Schieffelin, 7 Johns. 
Ch. 150. 

It is very true, that in the case before us, 
the pledge of stock was not made to the 
Commercial and Farmers' Bank, nor did it 
loan the money to the executor, Btit a party 
is not made liable because he pays or ad- 
vances money for property of the deceased; 
but because, by doing so, when he has rea- 
sonable ground for believing that the execu- 
tor means to misapply it, he knowingly as- 
sists him in committing a breach of his 
trust. In this case, the rights of stockhold- 
ers, and of persons interested in its stock, 
were placed by law under the guardianship 
and protection of the bank, so far as con- 
'cerned the transfers on their books; the 
stock could not be transferred, could riot be- 
come the legal property of another person, 
without the permission of the proper oflBcers 
of the corporation. Union Bank v. Laird, 2 
AVheat. [15 U. S.] 393. And if these officers, 
at the time of the transfer, had reason to 
believe that the executor, by the act of 
transfer, was conveiting this stock to his 
own use, in violation of his duty, then the 
bank, by permitting the transfer knowingly, 



enabled the executor to commit a breach of 
his trust, and upon principles of justice and 
equity, is as fully liable as if it had shared 
in the profits of the transaction. The ob- 
ject of the executor could not have been ac- 
complished without the co-operation of the 
bank in permitting the transfer to be made 
on its books. 

The question then is, had the bank at the 
time of the ti-ansfer, actual or constructive 
notice that the executor was abusing his 
trust, and applying this stock to his own 
use? The banlv, by its answer, denies that 
it knew anything of the contents of Talbot 
Jones's will, or of the bequest to the com- 
plainant; and there is no proof of actual no- 
tice; but it did know that this stock was the 
property of Talbot Jones at the time of his 
death, for it so stood upon its own books; 
and as the ti-ansfer was made by Samuel 
Jones, as his executor, the bank must, of 
course, have known that Talbot Jones left a 
will. Although it may not have had actual 
notice of the contents of the will, yet as it 
was dealing with an executor in his charac- 
ter as such, the law implies notice; this is 
the docti'ine in the English court of chan- 
ceiy. 4 Madd. 190. And the i-ule appears 
to stand upon still firmer ground in this 
state; for now it is settled, that evei-y per- 
son has constructive notice of a deed for 
real or personal property, where it is duly 
registered according to law; in England, the 
weight of authority is perhaps to the con- 
trary. Now, in Maryland, every will of real 
or personal property is required to be re- 
corded; and if third persons are bound, at 
their peril, to take notice of a registered 
deed, when there is nothing to lead them to 
inquiry, the obligation must be still stronger 
upon one who is dealing with an executor 
concerning the assets of the deceased; for 
his character of executor, of itself, gives ac- 
tual notice that there is a will open to in- 
spection upon the public records. 

The bank, therefore, was bound to take no- 
tice of the will when this transfer was pro- 
posed to be made by one of the executors; 
and is chargeable to- the same extent as if it 
had actually read it. It was negligence in 
the bank not to examine it; and if it was 
ignorant of the contents of the will and of 
the specific bequest of this stock, it was its 
own fault. It must be dealt with in this 
case, as if it had possessed actual knowl- 
edge that the stock in question was specific- 
ally bequeathed by the testator, and was not 
by the will to be transferred, or in any man- 
ner disposed of, by the executors, during the 
lifetime of the complainant; and that it was 
the duty of the bank, during that time, to 
pay the dividends to them in trust for the 
complainant. 

Undoubtedly, this stock, although thus spe- 
cifically bequeathed, was yet liable to be 
sold, if necessary, for the payment of the 
debts of the testator; and if the bank did 
not know, or had no reasonable ground for 
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supposing, that tlie executor was misapply- 
ing tlie assets, it would not be responsible, 
notwithstanding its implied knowledge of the 
will. But when the second transfer (un- 
der which the stock was finally sold) was 
made to the Merchants' Bank, the- circum- 
stances then within the knowledge of the 
Commercial and Farmers' Bank, were abun- 
dantly sufficient to satisfy any reasonable 
mind, that Samuel Jones was using this 
stock for his private purposes. This trans- 
fer took place on the 20th of August, 1S42; 
the bank at that time knew that Talbot 
Jones had been dead eight years; that he 
died rich; and that the time had long be- 
fore elapsed within which the law of Mary- 
land requires an estate to be settled up by 
an executor or administrator. It appeared 
by their own transfer books that, on the 
4th of May preceding, the same stock had 
been transferred by Samuel Jones to the 
same bank (the other executor, although he 
resided in town, not being a paiiy to the 
transfer); that on the 17th of June, in the 
same year, it was re-transferred by the Mer- 
chants* Bank to Samuel Jones in his indi- 
vidual right, under the name of Talbot Jones 
& Co., and by him restored to the estate of 
the testator, a few days afterwards, by a 
transfer to himself and the other executor. 
And when, after these transactions, all ap- 
pearing on the books of the bank, he came 
again, without his co-executor, to transfer it 
a second time to the Merchants' Bank, could 
the officers of the Commercial and Farmers' 
Bank doubt the pui-poses for which this sec- 
ond transfer was made? Familiar as they 
must have been with the usual course of 
business in the banks, and the usage of loan- 
ing money upon hypothecation of stock, 
could they have failed' to see that Samuel 
Jones was misapplying the assets of the tes- 
tator, and pledging this stock for his own in- 
dividual benefit? 

Indeed, the bank, in its answer, does not 
deny it, but on the contrary, impliedly ad- 
mits it; for the answer states that, if the 
president had known that the transfer was 
about to be made by Samuel Jones, he would 
have prevented it Now, the bank is equal- 
ly chargeable for the neglect or omission of 
duty by the officer to whom it had committed 
the superintendence of the transfers of stock, 
as it is for the neglect or omissions of its 
president; and such officer was also equally 
chargeable with implied notice of the will of 
Talbot Jones, and equally bound to refuse the 
transfer when he saw that Samuel Jones 
was using this stock in violation of his ti-ust 
as executor. And if the circumstances above 
mentioned were not sufficient to satisfy the 
bank officer, beyond all reasonable doubt, 
that he was so using them, yet they were 
certainly sufficient to create strong presump- 
tions against him, and to make it the duty 
of the officer to inquire before he allowed 
the transfer to be made. If he neglected to 
make the inquiry, when the fact could have 
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been so easily ascertained, and either from 
negligence or design, without inquiry, en- 
abled the executor to convert the stock to- 
his own use, the bank is responsible for this 
negligence. 

There is another circumstance also, which 
ought, of itself, to have created strong doubts 
in the mind of the transfer officer of the- 
bank. By the act of assembly of Maryland 
of 1798 (section 3) it is in the power of the 
executor to procure an order of sale from the 
orphans' court, whenever a sale shall be nec- 
essary. It is tme, that in the case of Allen- 
der V. Riston, 2 Gill & J. 86, the opinion of 
the court would seem to have been that, not- 
withstanding this act of assembly, an as- 
signment by an executor, for his own debt, 
would be valid against the creditors of the 
estate, unless there was collusion with the 
executor. But the case was not decided on 
that point; nor does the opinion of the court 
apply to an assignment of property spe- 
cifically bequeathed; nor was that point in. 
the case, or raised in the argument. How- 
ever that question shall be ultimately decid- 
ed, it may, we think, be safely asserted that,, 
in practice, under this law, there has been- 
no instance in Maryland, since its passage,, 
in which an executor, acting fairly and bona 
fide, has undertaken to sell or pledge per- 
sonal property, specifically bequeathed, with- 
out a previous order from the orphans' court. 
And the proposition of Samuel Jones, one of 
two executors (the other executor not uniting 
in the transfer), to tiunsfer this stock, so- 
long after the death of a wealthy testator, 
without first obtaining an order from the 
court to justify Mm, must have satisfied any 
man of common experience in business that 
he was grossly abusing his ti-ust. In South. 
Carolina, under a law very similar in its pro- 
visions, it has been decided that the sale of 
such property by an executor is void, unless 
made by the authority of the court. 4 
Desaus. Eq. 522. And we think there are- 
strong reasons to support this decision. 

The cases referred to in relation to trans- 
fers of government stocks by the Bank of 
England do not apply to this case. They 
are collected in 1 Daniell, Ch. Prac. 139. and 
they all turn upon the meaning and policy- 
of the acts of parliament by which the man- 
agement of the public stocks and annuities 
was given to the Bank of England. It is- 
with reference to the duties imposed by 
these acts of parliament, that the court say, 
that the Bank of England is not bound te 
take notice of a trust affecting public stock 
standing on its books, and must look only ta 
the legal estate. But this opinion cannot in- 
fluence the decision of this case; because- 
the privileges and obligations of the bank, 
must be determined by its own charter, dif- 
fering widely in its terms and its object from- 
the English acts of parliament. Certainly,, 
none of the English acts convey the idea 
that, upon general principles of law, a banlc 
is not bound to notice a trust of its own 
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stock, and must look only to tlie legal estate; 
for a bank or any other corporation is bound 
by the same obligations, moral and legal 
(when the rights of third parties are con- 
cerned), that apply to the ease of an indi- 
vidual, unless it is explicitly exempted by 
la-w. If an individual who confederates with 
an executor, and assists him in defrauding 
his cestui que trust, is liable to the party 
injured, there can be no reason why a bank 
which knowingly enables an executor to con- 
vert the property of the cestui que trust to 
his own private use, should not be equally 
responsible. The difficulties to which the 
Bank of England would be subjected, if 
bound to take notice of the trusts in the gov- 
ernment stocks, and which are strongly 
stated by the chancellor in the case of Hart- 
ga V. Bank of England, 3 Ves. 58, are alto- 
gether inapplicable here; for, putting aside 
the immense difference in amount and char- 
acter between the government stocks. of Eng- 
land and the stock of this bank, a chancery 
suit can never be necessai-y in this state for 
the protection of the bank, where stock be- 
queathed in trust is required to be sold for 
the payment of debts; because, under the 
act of 1798, an order for the sale, by the or- 
phans' coui-t, which could at any time be ob- 
tained in a summary way, without delay and 
without expense, would protect the bank 
from all responsibility, and occasion no delay 
or embarrassment in the payment of debts. 

The case then is this: The will of the tes- 
tator, in efeect, directed that this stock 
should not be sold or transferred during the 
lifetime of the complainant, and the divi- 
dends, during that time, should be received 
hy his executors and paid over to the com- 
plainant. One of these executors proposes to 
transfer this stock, in order to raise money 
on it for his private purposes; and the ofla- 
cers of the bank, knowing the purpose for 
which it was transferred, or with circum- 
stances before them sufficient to create a 
strong presumption that such was the inten- 
tion of the executor, and therefore, sufficient 
to put them on inquiry, permit the transfer 
and certify that the transferree is entitled to 
the stock. Relying on this certificate, the 
Merchants' Bank was induced to loan its 
money upon it, and having no knowledge that 
it ever belonged to Talbot Jones, or had been 
transferred by his executor, the stock can- 
not be followed in its hands, or the hands of 
those to whom it afterwards sold it, and 
charged with the trust created by the will. 
The executor is insolvent, and there is, there- 
fore, no effectual lemedy against him. 
Ought the loss to be borne by the complain- 
ant, who has committed no fault and been 
guilty of no negligence, or by the Commer- 
cial and Farmers' Bank? 

Th6 established principles of equity seem 
to require that the loss should be borne by 
the party by whose negligence or miscon- 
duct it was occasioned. The bank not only 
enabled the executor to perpetrate the wrong 
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by permitting the transfer, but co-operated 
in it, by certifying that the title of trans- 
ferree was good; justice, therefore, requires 
that it should bear the loss. 

The only remaining question is, the nature 
of the relief to be administered by the court. 
In order to do substantial justice, it is evi- 
dent, that the decree must be directly against 
the bank, as Samuel Jones is admitted to be 
utterly insolvent. 

The complainant's claim is for dividends 
only; she has no property in the stock, 
which belongs to the defendants, William B. 
Norman, Josiah Jones and Emily J. Albert, 
in certain proportions, who will be entitled 
to the dividends after the death of the com- 
plainant. Yet, if there were no difficulty on 
the score of jurisdiction, the court would, ac- 
cording to the practice of courts of chancery, 
proceed to dispose of the whole matter in 
dispute, and decree as to the stock, and the 
balance in hand in the Merchants' Bank, as 
well as the dividends. But the jurisdiction 
of this court is founded upon the fact that 
the complainant is an alien; it has no juris- 
diction in the controversies between the de- 
fendants, as they all reside in Maryland. 
Undoubtedly, if the case of the complainant 
could not be disposed of, and relief adminis- 
tered to her, without deciding upon the 
rights of all the parties before the court, we 
should necessarily dispose of the whole mat- 
ter, and decree as to the stock, as well as 
the dividends. But the rights of the com- 
plainant may be adjusted, without interfer- 
ing with the right of the claimants of the 
stock, or with the balance arising from its 
sale, which yet remains in the hands of the 
Merchants' Bank; for it is immaterial to the 
complainant, whether the stock be replaced 
or not All that she has a right to demand 
is, that the amount of dividends on two hun- 
dred and eighty-two shares of stock, which 
she has lost by the negligence or the miscon- 
duct of the officers of the bank, shall be paid 
to her, as if the stock had never been trans- 
ferred. The jurisdiction, therefore, to decree 
in the controversy as to the stock, cannot, 
we think, be maintained. 

^Ye have said nothing of the decree of the 
chancery court of Maryland, which has been 
filed in the case; neither of the banks were 
parties to the proceedings in that case, nor 
do they appear to have had notice of it; nei- 
ther was the complainant a necessai-y party; 
she had no interest in the property to be di- 
vided; it was not proposed to change or 
modify, in any respect, the trust in her fa- 
vor; and the decree passed by the court 
leaves her interests precisely where they 
stood before. 

In regard to the stock itself, the decree for 
partition has, in a material respect, changed 
the character of the trust; for the two ex- 
ecutors, instead of holding it, in undivided 
poilions, for the cestuis que trust named in 
the will, hold under the decree, as trustees 
for those to whom it has been specially as- 
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signed in severalty. And it may be doubted, 
wliether this circumstance does not form an 
additional objection to the jurisdiction of 
this court in regard to tlie stoclc; and "wbetb- 
er Samuel Jones and Andrew D. Jones ought 
not to be considered as ti-ustees, appointed in 
that respect by the court of cliancery, to 
hold this stocli in trust for cestuis que trust 
named in the decree, and therefore, responsi- 
ble for their conduct to that court, rather 
than to a court of the United States. It is, 
however, not necessary to examine this ques- 
tion, because it does not affect the dividends 
bequeathed to the complainant, and certain- 
ly, can form no objection to the jurisdiction 
in her case. 

It appears from the evidence, that the stock 
sold for more than enough to pay the note 
for which it was hypothecated; and that, be- 
sides the surplus arising from this sale, one 
of the semi-annual dividends upon these two 
hundred and eighty-two shares remains in 
the hands of the Merchants' Bank, deduct- 
ing therefrom the amount paid by the bank 
for taxes on this stock; the amount of the 
dividend remaining in the hands of the ^ler- 
chants* Bank, subject to the deduction afore- 
said, belongs in equity to the complainant, 
and for that amount she is entitled to a de- 
cree against the Slerchants' Bank. For the 
residue of the dividends due to her, and re- 
maining unpaid, the Commercial and Farm- 
ers* Bank must answer. 

The case must be referred to a master, to 
state an account according to this opinion, 
preparatory to a final decree. 
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Case MTo. 8,583. 

LOWRY V. Tlie E. BENJAjVIIN, 
[4 Pa. Law J. Rep, 25; 6 Pa. Law J. 277.] 
District Court, E. D. Pennsylvania- 1847. 

CODBTS — A"DMmAI.TT JURISDICTION — AFFREIGHT- 
MENT. 

The district court has admiralty jurisdiction to 
enforce a contract of aiSreightment by a proceed- 
ing in rem. 

[See Tiie A. M. Bliss, Case No. 274.] 

In admiralty- 
Mr. Griscom, for libellant. 
Bljthe & Harris, for claimant. 

iCANE, DisMct Judge. The facts, as ad- 
mitted, are these: The E. Benjamin, a li- 
censed boat or vessel, of eighty-six tons bur- 
den, having a mast and sails, is customarily 
employed in navigation from PottsviUe, on 
the Schuylkill river, many miles above tide- 
water, via the canal and locks of the Schuyl- 
kill Navigation Company, to tidewater at 
Philadelphia, and thence by tlie tidewater of 
the Delaware & Raritan Canal, through it, 
and from its eastern debouchS by the tide- 
waters of New York Bay to the city of New 
York. On the 15th of last month, she re- 
ceived, at Bound Brook, on the Raritan river, 
a cargo of hay, to be transported to Philadel- 



phia, under a contract made between the li- 
bellant, as shipper, and Gibbons, who ap- 
peared as master. The hay having been in- 
jured during the voyage, this proceeding in 
rem was instituted by the libellant to recover 
his damages. 

The questions presented by the record, and 
argued by the proctors of the parties, are two 
in number: 1. Has the district court of the 
United States, sitting as a court of admiral- 
ty, jurisdiction in cases of maritime afEreight- 
ment? 2. Was the contract in this case one 
of that character? I have no doubt on ei- 
ther point. 

1. The act of congress of 24th September, 
1789 [1 Stat. 73], gives original cognizance to 
the district com-t of "all civil causes of ad- 
miralty and maritime jurisdiction;" and I 
cannot so understand this expression as to 
exclude from its impoii: any case in which 
redress is sought by proceeding in rem on a 
contmet "relating to the navigation, busi- 
ness or commerce of the sea." In saying this 
I do not mean to enter upon the question, 
which, in Delovio v. Boit [Case No. 3,776], 
and in Ramsey v. Allegre, 12 Wheat [25 U. 
S.] 611, divided two of the most eminent ju- 
rists of this country, because I do not see in 
the report of Judge Johnston's opinion (12 
Wheat. 611, et supra) that he doubted the 
jurisdiction of this court, in a ease of mari- 
time contract, where the proceeding against 
the person was only accidental, and the real 
redress sought was against the vessel. At 
a fitting time I shall not refuse to enter upon 
a discussion of the general subject; but for 
the present it is enough to decide that the 
contract of maritime affreightment may be 
enforced in this court by proceedings in rem. 

2. Was this a eonti-act of maritime af- 
freightment? It has all the characteristics 
of such a contract. It was entered into at a 
place within the admiralty jurisdiction, the 
Raritan, at the point indicated, being within 
the ebb and flow of the tide; it was to be 
executed in part on the tidewaters of two 
considerable rivers, the Raritan and the Del- 
aware, and the terminus was the port of 
Philadelphia. It regarded the transportation 
of mei'chandise on board a vessel navigating 
from one revenue district of the United 
States to another. It was, in a word, the 
contract of affreightment, which, by the mar- 
itime law, as universally understood, oper- 
ates as a hypothecation of the vessel in fa- 
vor of the shipper of the goods, and gives 
him a preference for the amount of damages 
his goods may sustain over a general cred- 
itor of the owner. The Rebecca [Case No. 
11,619]. I do not distinguish this case in 
any respect from that of Howe v. The Lex- 

.ington [Id. 6,767a], in the Eastern district of 
New York, nor from that of Knox v. The Ni- 
netta [Id. 7,912], decided by my immediate 
predecessor in this com*t in 1843. They cov- 
er the entire case, and I will not weaken the 
argument in them by repeating it. 
I may add, as the point was alluded to in 
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the argument, tliougli not pressed, that the 
ordinary occupation of the vessel cannot af- 
fect her liabilities for the particular voyage. 
The canal-boat, like the steamer, does not 
become a subject of maritime regulation by 
merely descending from a canal or a river 
to its outlet upon the tideL But though such 
has been her general voyage, "when she passed 
out upon the high seas, she becomes by the 
verj^ act amenable at once to the jurisdic- 
tion of the admiralty. The exception to the 
jurisdiction of this court is overruled; and 
the pai'ty intervening has liberty to answer 
upon the merits before the 24th day of the 
present month; otherwise the decree of con- 
demnation to be entered pro confesso. 

Vide The Mary Washington [Case No. 9,229]; 
The Huntress [Id. 6,914]; The Eddy, 5 Wall. 
[72 U. S.] 481. 

[On appeal to the circuit court the libel was 
dismissed for want of jurisdiction. Case unre- 
ported. The case was again before the court on 
a question of costs. Case No. 8,565.] 
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LOWRY V. The PORTLAND. 

[1 Law Rep. 313; 1 Hunt, Mer. Mag. 255.] 

District Court, D- Massachusetts. Jan. 22, 
1839. 

Collision— Keepixg to Right — DEPAiiTCRE from 
Co0RSE — Special Emergencies. 

1. Upon collision between the steamboat Port- 
land and the schooner Cygnet, with damage to 
the Cygnet, in the passage between Thatcher's 
Island and the Londoner, on an evening in No- 
vember, the Portland Itetd not to have been in 
fault, having taken a coarse in conformity to 
common usage, keeping to the right, and the 
Cygnet having departed from such usage, unnec- 
essarily and improperly, having been previously 
in a course, which she had a right to keep and 
ought to have kept. 

[Cited in The Leopard, Case No. 8.2G4; The 
Cynosure, Id. 3,528; The New Jersev, Id. 
10,161; Wheeler v. The Eastern State, Id. 
17,494.] 

2. Special emergencies or positions of ves- 
sels may allow and even require a deviation from 
the general rule or usage, but the Portland not 
held to be blamable fox not making or attempt- 
ing such deviation, under the circumstances ap- 
pearing in evidence. 

[Cited in Poole v. The Washington, Case No. 
11.271.] 

3. Nautical questions proposed to experienced 
navigators, in reference to the case, and Iheir an- 
swers. 

[Cited in The Cynosure, Case No. 3,528.] 

[In this case, the libellant [Benjamin Low- 
ry, Jr.] claimed to recover about §600, for 
damages sustained by the schooner Cygnet, 
of 83 tons burden, in consequence of a col- 
lision -with the steamer [Portland], on the 
night of November 17th, 1838, when passing 
through the passage between Thatcher's Is- 
land and the Londoner; the schooner being 
bound from Bangor, (ilaine,) to Jiledford, 



(Mass.,) with a cargo of lumber, and the 
steamer being on her way to Portland from 
Boston.] 1 

C S. Hillard, for libellant. 

E. Haskett Derby, for respondents. 

DAVIS, District Judge. The libellant al- 
leges, that the schooner Cygnet, of which he 
was and is master and part owner, was, on 
her passage from Bangor, in the state of 
Maine, on the evening of the 17th of Novem- 
ber last, about half a mile south of the light- 
house on Thatcher's Island, near Cape Ann, 
forcibly struck by the steamer Portland (R. 
S. Boyd, commander), sailing in an opposite 
direction, caused by an improper change of 
course, as is alleged, of said steamboat, by 
means of which the schooner Cygnet was 
damaged; that the knight heads and the tim- 
bers on the star-board side of the bow were 
broken, the corresponding timbers, on the 
port side, started and rendered useless, and 
the deck started and ripped off as far as 
the windlass. It is further alleged, that the 
wind was light, the Cygnet moving slowly, 
the steamboat rapidly, and that there was 
room enough for the steamboat to steer clear, 
and pass by the schooner, without any dam- 
age whatever, and that the collision was 
wholly the fault of the persons navigating 
the steamboat Portland. 

Damages are demanded to the amount of 
650 dollars, viz.: 

For estimated expense of the repair of the 
schooner, and men's clothing injured by 
the water §500 

Schooner Tamerlane, for towing the Cyg- 
net into Boston harbor 50 

Transportation of cargo of lumber from 
Boston to Medford, where it was to be 
delivered 100 

§6o(> 
The Steamboat Navigation Company, own- 
ers and claimants of the Portland, in their 
answer, admit the collision, though not in the 
place specified in the libel, but deny all blame 
on the part of the Portland in that occur- 
rence, alleging that the collision and incident 
damage to the Cygnet were occasioned by the 
gross carelessness, inefficiency, and misman- 
agement of the persons then in charge of that 
vessel. They aver that the schooner Cygnet 
was an old vessel, of inconsiderable value, 
and insufficiently navigated; that the steam- 
boat Portland, strong and staunch, was, at 
the time stated in the libel, proceeding from 
Boston for Portland, in her regular employ- 
ment, as a packet between those places, with 
many passengers, about one hundred and 
thirty in number, on board; that she pursue'd 
her usual course, through Broad Sound, with 
a four knot breeze from N. N. W., at her ac- 
customed speed of twelve knots an hour, 
passing to leeward, according to invariable 
usage, all the numerous coasters, stated to 
have been more than thirty, which were met 

1 [From 1 Hunt, Mer. Mag. 255.] 
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bound to Boston, liaving luffed or kept to 
windward, averred to bave been tbe estab- 
lished usage of tbe coast; tbat, about ten 
minutes before 5 o'clock p. m., tbe Portland, 
pursuing her direct course, was within two 
miles distance from Thatcher's Island lights, 
in a narrow channel, between Thatcher's Is- 
land and the Londoner, near which it is 
aven-ed is a dangerous reef; that on enter- 
ing tbat channel, in the usual route of the 
Portland for her destination, she kept well to 
the leeward, to give a wide berth to coasters 
coming from the eastward, all of which luffed 
and passed clear to the wuidward; that when 
the Cygnet was first discovered from tlie 
Portland, she was running a south south 
westerly course, through tbe passage, which 
would have carried her clear of tbe Portland, 
and to tbe windward; that when within half 
a mile, the Cygnet appeared to change her 
course and bear away towards tbe Portland, 
renderhjg it doubtful to those on board the 
Portland, whether it was intended to cross 
her bow, or pass to windward; that as soon 
as this deviation was noticed, five minutes, 
at least, before the collision, steam was shut 
off, pursuant to a signal given by tbe pilot, 
and the Cygnet was immediately bailed to 
luff; that this bail was not noticed, and was 
repeated four or five times, by the captain of 
the steamboat, with a trumpet; that, upon 
this, tbe Cygnet began to luff, and that, while 
hailing, the captain of the Portland, gave the 
signal to stop the engine entirely, and back 
water; that this was accordingly done, and 
that, as soon as the schooner began to luff, 
orders were given by tbe captain of tbe Port- 
laud, to the man at the wheel, to hard up tbe 
helm; that tbe schooner, having begun to luff, 
would bave gone clear, although very near 
to the steamboat, when the captain of the 
Cygnet was heard, on board the steamer, to 
■cry out, apparently in great agitation, "Hard 
up your behn and call all hands"; that the 
helm of the Cygnet was then put bard up, 
notwithstanding repeated and earnest calls 
from the steamboat to luff; that the Cygnet, 
being thus made to fall off, ran her starboard 
bow against the stem of the Portland; that 
when the vessels came in contact, tbe Port- 
land bad lost all bead way, and was going, 
at least a knot an hour, astern; tbat when 
the collision took place, the Portland was 
-close into the southwest end of the Londoner; 
that the vessels immediately separated, with 
no damage to the Portland, and tbat so mod- 
erate was tbe motion of the Cygnet, at the 
time of the collision, the injury received 
should be attributed, mainly, to the age and 
weakness of that vessel; that all due assist- 
ance was given to the Cygnet and those on 
board, after tbe occurrence; that fhe Port- 
land, at the time of tbe collision, could not 
bave gone fm-tber to the leeward without im- 
minent risk of striking a dangerous reef, nor 
further to windward without incurring great 
clanger of being run into by the Cygnet, there- 
Ity endangering tbe lives of all on board, and 
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property of great value. It is denied that the 
collision was hi any way ascribable to the 
fault of the Portland; they aver, tbat her 
master, pilot and crew, on that occasion, used 
the greatest care and skill in her manage- 
ment, took every possible precaution to *pre- 
vent the occurrence, and were, in every re- 
spect, competent to perform the duties de- 
volving on them; and, finally, tbat the col- 
lision was occasioned by the recklessness, 
want of skill and experience of the ofiicers 
and crew of the schooner Cygnet, and thatthe 
owners of the Portland are not liable for the 
damages sustained, stated to be greatly over- 
rated. 

The character of this case, as indicated by 
the libel and answer, induced a suggestion, 
from the coui-t to the counsel, that it would 
be a relief, and obviously promotive of a cor- 
rect decision, if the court could be assisted, 
by experienced navigators, to hear the testi- 
mony, and give their opinions on tbe nautical 
questions that might occur. The suggestion 
had reference to the aid occasionally given 
by masters of the Trinity House on trials in 
tbe high court of admiralty in England, fre- 
quently acknowledged hi the reports. Tbe 
intimation met with ready acceptance from 
the learned counsel, on both sides. Three 
gentlemen, selected by their agreement, and 
approved by tbe court, obligingly consented 
to attend the hearing, for the pui-poses that 
have been expressed; a duty somewhat irk- 
some in a protracted examination, but which 
they, have faithfully performed. Tbe evi- 
dence given, at a hearing of long continu- 
ance, was contained in depositions, or de- 
rived from examination of numerous wit- 
nesses, ofilcers, mariners or passengers in 
the respective vessels, and of persons, called 
to testify relative to usages at sea in such 
instances, especially on tbe eastern coast, 
and as to the amount of damage sustained. 
A statement of facts, of material bearing hi 
the case, is contained in the report of the 
referees. After the evidence and arguments, 
five questions were proposed to the referees, 
by the court, one by the libellant's counsel, 
and several by the counsel for the respond- 
ent. The referees were requested to give 
their ophiions on these questions in writing, 
and to express an opinion, also, on any 
points which might occur to them, in con- 
sideration of the evidence, which might not 
be comprehended in any of those questions. 
The questions proposed by the court were 
these: (1) What are the nautical rules or 
usages applicable to this case, from the time 
when said vessels came in sight of each 
other until the collision which ensued? (2) If 
there be a general rule or usage which should 
govern sailing vessels under tbe circum- 
stances evidenced in this case, would such 
rule be inapplicable to the case, from tbe cir- 
cumstance that one of the vessels was a 
steamboat? (3) Was there a deviation from 
such rule or usage by either of these vessels; 
if so, was there any justifiable or reasonable 
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cause for sucli deviation? (4) If there was 
such deviation, by either of said vessels, on 
that occasion, was it induced, and rendered 
expedient or proper, from any reasonable 
gi'ound, to infer that the other vessel had or 
probably would take a course, requiring or 
authorizing such deviation? (5) "Was there 
any, and if any, what, blamable act or omis- 
sion, at any stage of the occurrence, to 
which it would appear, from the evidence, 
that the collision is to be imputed? 

On a subsequent day those gentlemen 
made the following report: "The under- 
signed have duly considered the questions 
submitted to them by the couxt, in the case 
of the schooner Cygnet versus the steamer 
Portland, and respectfully submit the fol- 
lowing answers: To the first question they 
answer: That the course to be talien by ves- 
sels when approaching each other from op- 
posite directions is not so clearly and uni- 
versally understood and settled as to estab- 
lish an absolute rule; but the general prac- 
tice, both upon our coast and elsewhere, is 
that when two vessels approach each other, 
both having a free or fan: wind, the one 
with her starboard tacks aboard keeps on her 
course, or, if any change is made, she luffs so 
as to pass to the windward of the other, or, in 
other words, each vessel passes to the right 
To the second question they answer: That 
a steamer is always considered as sailing 
with a fair wind, and therefore bound to do 
whatever a sailing vessel, going free, (or with 
a fair wind,) would be required to do, un- 
der similar circumstances, in relation to any 
vessel she may meet To the third question 
they answer: That they think there was a 
deviation from the common usage by those 
on board the schooner Cygnet, in keeping her 
off, when she ought to have been kept on 
her coui-se, or luffed, and they are unable to 
discover sufficient cause for such deviation. 
There is some discrepancy in the testimony 
in this case, but not more than might be ex- 
pected when the excitement of the occasion, 
the different position of the witnesses on 
board the two vessels, and other circum- 
stances that occurred, are taken into consid- 
eration. The testimony, taken together, es- 
tablishes the following facts in the case: 
On the evening of the 17th November last, 
as the schooner Cygnet was passing through 
the strait between Thatcher's Island, and 
the Londoner, steering S. S. W., with a mod- 
erate breeze from N. N. W., those on board 
of her discovered the steamer Portland 
about one point ofE her weather bow thi-ee or 
four miles distant The schooner was then 
kept off about one point, and, shortly after, 
another point to the southward. The steam- 
er was then steering a little to the eastward 
of N. N. B., thus bringing the schooner near- 
ly ahead; and she was discovered by those 
on board of the steamer about three-fourths 
of a mile in that direction. Soon after dis- 
covering the schooner, the course of tlie 
steamer was changed to the eastward, the 
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necessary measures taken to diminish her 
speed, and, when the danger of collision be- 
came imminent the machinery was re- 
versed, so as nearly to stop her way before 
the two vessels came in contact Had the 
schooner been kept on her original course, S. 
S. W., it is evident the collision would not 
have taken place, and she would have passed 
to windward of the steamer, as she ought 
to have done, especially after it was discov- 
ered that the steamer had kept off to the 
eastward, with the apparent design of pass- 
ing to the leeward. To the fourth question 
they answer: That the course taken by the 
steamer was in conformity to what may be 
considered the usage in such eases, and they 
do not perceive that those on board the 
schooner had 'reasonable ground* to expect 
that a different course would be taken. To 
the fifth question they answer: That the 
collision was the consequence of the change 
of the course of the schooner, which ought 
not to have been made in that direction. 
The error, however, was xmintentional, and 
the undersigned are fully satisfied tliat both 
parties did that which appeai-ed to them, at 
the moment, likely to avoid the accident 
The question put by the libellant cannot be 
answered unless the courses and distance of 
the two vessels are given; and a reply to 
those put by the respondents is embraced in 
the answers here given to the court. Benj. 
Rich. Wm. Sturgis- Francis Dewson." 

In considering this report of the referees, 
I have been led to compare their results with 
the cases cited at the hearing, and they ap- 
pear to me to correspond or to be in no 
conflict with those authorities. The case of 
The Woodrop Sims, 2 Dod. 83, was pertinent- 
ly referred to by the counsel for the respond- 
ents. The brig Industry, being on a course 
which she had a right to keep, according to 
the marine usage, was run down by the 
Woodrop Sims, and sunk. It was holden by 
the court, assisted by Trinity House masters, 
that the Woodrop Sims was to blame; that 
she had the wind free, and ought to have got 
out of the way. So the Cygnet though not 
close hauled to the wind, as the Industry 
was, yet before her deviation, was in a 
southwesterly course, which she had a right 
to keep, being on the starboard tack. A 
steamer is properly viewed, as always having 
a fair wind. The Portland changed her 
course to the right, which would have avoided 
the Cygnet steering south south west, if 
she had continued that com-se. The Portland 
did in this case what the Woodrop Sims 
was considered as culpable for not doing. 
The cases cited for the libellant do not appear 
to me to sustain the allegation that the Port- 
land was in fault The cases are Handay- 
syde V- Wilson, 3 Car. & P. 538, and The 
Shannon, 2 Hagg. Adm. 173. In the first 
mentioned case, which was before Chief Jus- 
tice Best at nisi prius, there is a recognition 
of the principle or rule of the sea, that when 
a vessel is going close hauled to the wind, 
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and another is approacliing, in an opposite 
direction, going free, tlie latter is to go to 
leeward; and altliough such vessel may go 
either to leewai'd or windward, as best she 
can, yet she ought, as a general rule, to 
suppose that the vessel going to windward 
will keep her position. This case, considered 
in reference to the principle on which it pro- 
ceeds, would bind the Portland, had she met 
the Cygnet on her original course, to pass 
her either to windward or leewai-d, i. e. to 
lufiC or bear away, as best she could. But it 
sustains the course taken by the Portland, 
under the circumstances, as having a right 
to presume that the Cygnet would keep her 
original course. The other cases cited for 
the libellant was X)n a demand for damage 
done by the steamboat Shannon to a vessel 
called the British Union. The Shannon was 
coming down the English Channel, on the 
starboard tack. The Union was sailing up 
the channel. The coimsel for the Shannon 
relied, in her defence, on the rule of naviga- 
tion, upon ships meeting, and there being a 
doubt of their going clear, that the one on 
the starboard tack is to persevere in her 
course, the other to bear away. But the 
court sustained the argument of the opposite 
counsel, that the rule of navigation should 
be applied according to the character of the 
two vessels, and concurred in the opinion 
given by the Tx*inity House masters. Steam- 
boats, it was holden, from their greater pow- 
er, ought always to give away, and that the 
Shannon was farther bound to do so, as she 
had seen the Union four or five miles off, 
and was fully enabled to go clear. In the 
present case it was the Cygnet that bore 
away, after the Portland was seen by her. 
The change of course eastwardly, by the 
Portland, was taken with a discreet regard 
to any vessels that might be coming in an 
opposite direction. From that mutual diver- 
sion of course the collision ensued, and no 
blame can be imputed to the Portland, unless 
it were practicable for her to avoid that 
occmxence by any management, after the 
Cygnet was seen approaching, in a direction, 
that would bring the vessels in contact. 

In the answer to the first question proposed 
to the referees, it is cautiously obsei-ved, that 
the rule which they mention is not absolute. 
There are not many rules completely abso- 
lute, and subject to no exceptions. Instances 
may be stated in which the general rule to be 
observed, by vessels approaching each other, 
should be disregarded; the object in view, 
a passage without collision, being attainable, 
more cei-tainly or readily by a breach of the 
rule than by its observance. 

There is much good sense, and, it may be 
presumed, a conformity to good seamanship, 
in the remarks made by the coimsel and the 
court in the case before Chief Justice Best. 
'1 apprehend," said Serjeant Jones, "the rule 
of the sea to be this: that the ship, which 
has the wind, is so to use it as to avoid the 
other, and is to take that course, -wiiK-i:, ur- 



derthe circumstances, is themost nrudent and 
safest course. There is no law, either of the 
sea or the road, by which a person is justified 
in adhering to a pai-tieular course, when it 
will be productive of mischief." "I agree," 
said Chief Justice Best, "with one observa- 
tion, made by ray Brother Jones, that al- 
though there may be a rule of the sea, yet a 
man who has the management of one ship 
is not allowed to follow that rule, to the 
injury of the vessel of another, when he 
could avoid the injury by pursuing a dif- 
ferent course. But if the matter comes into 
any doubt, for instance, in the case of a dark 
night, then we ought to look to the practice, 
as that which is to regulate the parties." 
All this appears perfectly reasonable, and 
cases may occur in which the general rule 
that a vessel on the starboard tack should 
keep on her course, and steamboats keep to 
the right, should not be observed. Such de- 
viations, however, from genex'al rules or 
usages, obvioxisly imply the necessity for a 
full and satisfactoiy view of all particulars, 
rendering such deviation urgent or eligible. 
At the time when those vessels entered the* 
narrow passage, between Thatcher's Island 
and the Londoner, in opposite directions, the 
general rule should have been observed. It 
was observed by the Portland, bearing away 
to the right. The Cygnet should have kept 
on her course, or if any change were to be 
made, should have been luffed, and in either 
way she would have gone clear. 

The views of the case taken by the refer- 
ees clearly place the Cygnet in fault, for the 
imminent danger of collision, into which the 
vessels were brought, when the Cygnet was 
seen in near approach to the Portland; but, 
admitting the Cygnet to have been in fault 
in this particuler, it would remain to be de- 
termined, whether it was in the power of the 
Portland, by any variation of course, to have 
avoided the threatened collision. It appears, 
from the evidence, that the Portland could 
not safely bear away further to the east- 
ward, on account of the dangerous reefs on 
that side of the passage near the Londoner; 
but it remained to ascertain, whether a course 
might not have been taken to the left, with 
a fair prospect of passing in safety. That 
the attention of the referees might be special- 
ly directed to this point in the case, and their 
views obtained, the following additional 
questions were proposed to them: (1) 
Whether, in the opinion of the referees, the 
steamer Portland, at any time after the dis- 
covery of the Cygnet, on the evening of the 
17th November last, and knowledge of her 
course, could have avoided collision, by be- 
ing put on a course not conformable to the 
general rules or usages of the sea, specified 
in the answers to former questions on the 
subject? (2) Whether it was reasonable, 
prudent or expedient for the conductors of 
the Portland to have adopted, or attempted 
such a course? Or (3) whether what was 
done on board the steamer on that occasion 
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"was fixe only or the best practical mode of 
proceeding, under the circumstances? 

These questions received the following re- 
^ly: "We have no doubt that a course might 
^have been taken by the Portland after the 
discovery of the Cygnet that would have 
prevented collision; but we think the course 
■actually taken was, under the circumstances, 
the proper one; and it might have reasonably 
been expected that the en"or committed on 
board the Cygnet, by taking an improper 
course, would be corrected, up to a period 
so near the collision, as to render it im- 
possible to change the course of the Portland 
in time to avoid it; and we do not think it 
Tvould have been 'reasonable, prudent, or 
'expedient' for the conductors of the Port- 
land to have adopted a different course at 
:an earlier time, for, had it been attempted, 
-and a collision ensued, we think they would 
have been liable for the consequences. In 
view of the whole ease, it seems to us that 
the conductors of the Portland did ail they 
ought to have done to avoid collision. In 
our answers to former questions, we have 
- stated the rale or usage to be that when 
■two vessels are approaching each other, both 
having the wind free, and consequently the 
.power of readily controlling their move- 
ments, the vessel on the larboard tack: shall 
give way, and thus each pass to the right. 
This rule should govern vessels, too, sailing 
•on the wind, and approaching each other, 
when it is doubtful which is to windward; 
but if the vessel on the larboard tack is so 
far to windward that if both persist in their 
-course the other will strike her on the lee- 
ward side, abaft the beam, or near the 
stern, in such case the vessel on the star- 
board tack must give way, as she can do so 
with greater facility, and less loss of time 
:and distance than the other. These rules are 
particularly intended to govern; vessels ap- 
proaching each other under circumstances 
that prevent their course and movements be- 
ing readily ascertained with accuracy — for 
instance, in a dark night, or dense fog. At 
other times, circumstances may render it 
■expedient and proper to depart from them; 
for we consider them all subordinate to the 
rule prescribed by common sense, and ap- 
plicable to all cases, under any circumstan- 
ces, which is that every vessel shall keep 
dear of every other vessel when she has 
the power to do so, notwithstanding such 
other may have taken a course not conform- 
able to established usage. We can scarcely 
imagine a case in which it would be justifi- 
able to pex'sist in a course, after it had be- 
come evident that a collision would ensue, 
if by changing such a com-se the collision 
could be avoided." 

The explanations in reference to the points 
suggested are satisfactory, and I concur in 
the views expressed by the referees in this 



instance, as well as in the answers to pre- 
ceding questions. It is a relief to receive 
their valuable aid in tlie questions occurring 
in the case, of ready disposal, probably, to 
them, from their known intelligence and 
experience in nautical tactics, but of a per- 
plexing character to the court without the 
assistance which they have afforded. They 
have my thanks for the care and attention 
which they have bestowed in executing the 
duties of their appointment. They may re- 
flect, with satisfaction, that they have not 
only given correct opinions for the disposal 
of this ease, but have contributed informa- 
tion that may tend to prevent similar mis- 
haps, and be a valuable auxiliary in the 
settlement of analogous cases, which may 
occur. Incidents of this description are al- 
ways alarming, frequently disastrous; es- 
pecially may this be apprehended when the 
impetus of a steam-vessel is to be encoun- 
tered, from their size and velocity. By a 
careful observance, however, of a few rules 
and principles, and by vigilant attention, 
such occurrences may be in a great degree 
avoided, and steamships may proceed, with 
their giant power, without dismay or dan- 
ger to the humblest sail vessels, that may 
be plodding their "weary way," in their hab- 
itual occupations. 2 

In the present instance, upon full and so- 
licitous investigation, there appears no fault 
on the part of the steamer. Whatever of er- 
ror or mistake there was in the occurrence, 
was on the other side. The libel must be 
dismissed, but from the favorable impression, 
expressed by the referees, in reference to the 
libellant's views and motives, and from a 
consideration of their circumstances, permit- 
ted to have an influence, the suit will be dis- 
missed, without costs for the respondents, 
excepting that the compensation for referees 
is to be equally borne by the parties. 
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No. 15,636. 

2 One of the schedules annexed to an interest- 
ing report recently made to congress by the 
secretary of the treasury is a list of material 
accidents and loss of life and property, by ex- 
plosions and other disasters, which have occurred 
to steamboats in the United States. The whole 
number is 215, commencing with the Washing- 
ton, on the Ohio river, in 1816. Of the above 
number of casualtips only six were by collision. 
The number of lives lost by disasters in steam- 
boats had been computed to have been 2,000, 
or more. "I have been able," says the secre- 
tary, "to ascertain only 1,676 killed, and 443 
wounded in steamboats; and 37 killed and 98 
wounded by accidents to locomotives and stand- 
ing engines." The full and valuable informa- 
tion, given in that report, with its accompany- 
ing documents, may be expected to leatl to the 
adoption and observance of efficient regulations, 
by which the danger to life and property, in tlie 
application of steam power, may be materially 
diminished. 
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Case No. 8,584. 

LOWBY V. WEAVER et aL 

[4 McLean, 82.] i 

Circuit Court, D. Indiana. May Term, 1846. 

IXDIAXS — RESPOXSIBILIT7 TO STATE LaVT — Re- 

SEUVED Laxds— Sale under State 
Latv eou Debt. 

1. Indians living within a state, and doing busi- 
ness as merchants, are responsible by the laws of 
the state, for the payment of their debts. This 
presupposes that they ar& not considered under 
the laws of tiie United States. 

2. Lands reserved t& them under a treaty, 
which vests in tiiem the title, but which restricts 
them from conveying it, except with the consent 
of the president of the United States, descend 
under the laws of the state, and may be made 
responsible for the payment of debts. 

[Cited in Love v. Pamplin, 21 Fed. 761.] 
[Followed in. Blue-Jacket v. Commissioners of 
Johnson Co., 3 Kan. 355, 364. Cited in 
brief in Pickering v. Lomas, 120 111. 290, 11 
N. E. 175.1 

3. The reservation as to the conveyance is per- 
sonal, but such lands are subject to the operation 
of the state law. 

[Distinguished in Wau-ke-man-qua v. Aldrich, 

28 Fed. 497.] 
[Cited in Taylor v. Yandegrift, 126 Ind. 328, 

25 N. E. 549; Board of Commissioners of 

Allen Co. v. Simons, 129 Ind. 199, 28. N. E. 

420.] 

4. The law, thuar substituting an agency, con- 
veys the title without the sanction of the presi- 
dent. 

5. This court will recognize the procedure of a. 
court of probate, through which Indian lands 
have been tlius sold, where the court had jurisdic- 
tion, and the proceedings upon their face ap- 
pear to have been regular. 

In equity. 

Mr. Smith, for complainant. 

OPINION OF THE COURT. This is a 
bill in ehanceiT- Previous to the 17t]i of 
August, 1817, John W. Burnet and the com- 
plainant were partners in merchandizing, 
and on that day they settled their accounts, 
and a balance was found due by Burnet of 
two thousand four hundred seventy-nine 
dollars and ninety-four cents, for which he 
gave his note to the complainant. By the 
ti-eaty of St. Llai-y's, in 1818, two sections of 
land on Flint river, near the Wabash, in 
Tippecanoe county, were granted to Burnet. 
As usual In Indian treaties, there was a pro- 
vision that this grant to Burnet and his 
heirs, should never be conveyed without the 
■consent of the president of the United 
States. In the year 1826 Burnet died, not 
having paid [Fielding] Lowry any part of 
his debt, or conveyed any part of his land. 
He left certain brothers as his heirs, but at 
the time of filing this bill the only surviving 
heirs were, William Davis and Richard Da- 
vis, the latter a minor, citizens of Indiana, 
and Mary Burnet and Francis F. Palms, 
citizens of Michigan, who are not made par- 
ties to this suit Administration of the es- 

1 fReported by Hon. John McLean, Circuit 
Justice.] 
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tate of John W. Burnet was granted in the 
year 1831, by the probate court of Tippe- 
canoe county, to Peter Weaver, who gave 
bonds and entered upon the trust. On the 
7th of January, 1832, Lowry filed the note of 
Burnet in the probate court, with the as- 
sent of [Peter] Weaver, the administrator, 
there being no presumption of payment, and 
there being no personal assets to pay the 
note. The administi-ator filed his petition 
to the court, for an order to seU seven hun- 
dred and sixty-eight acres of the land grant- 
ed to Burnet and his heirs by the treaty, it 
being one entire section, and the remainder 
of the other section, after a sale made by 
Tipton, aftel" the death of Bui-uet, as agent 
of one of his heirs, to the said Peter Weav- 
er, to satisfy the debts of the estate, includ- 
ing the debt due to the complainant. 

Upon the filing of the petition, the probate' 
court made an order of publication against 
the non-resident heirs, and the resident heirs 
appeared by their guardian ad litem, and at 
the next term, proof of publication being 
duly made agreeably to law, the note of the 
complainant, though not objected to and ad- 
mitted by the administrator, was proved as 
to the confessions of one of the heirs, a 
regular default was taken as to the non- 
resident heirs, and an order was made that 
the land named in the petition and describ- 
ed in the bill', should be sold by the admin- 
istrator, and the sale was made by the ad- 
ministrator in due form to Lowry, the com- 
plainant, for one thousand three hundred 
eighty-eight dollars and eighty cents, being 
the full value thereojf; and the probate 
court, on a return of the sale, confirmed it, 
and ordered the conveyance to be made to 
Lowry, which was done, and a credit was 
entered on the note, for the sum for which 
the land was sold. After the purchase and 
receipt of the deed, Lowry applied to the 
president of the United States to obtain his 
approval of the conveyance, which was re- 
fused, because a partition of the estate of 
Burnet had been previously made, and the 
land in question had been set apart to Re- 
becca Burnet, one of the heirs, who had 
sold it in trust to Francis Palms, who claim- 
ed title; the department submitting it to the 
courts to say, in whom was vested the legal 
titlei and to whom a patent should issue. 
On the 30th -of. July, 1832, Lowry sold to 
Peter Weaver, the administi-ator, the one. 
hundred and twenty-eight acres, a part of 
the second section, for the sum of six hun- 
dred and forty dollars, and gave a bond for 
a title on or before the 1st of January, 1834, 
provided the deed to Lowry should be ap- 
proved by the president, or so soon as the 
purchase money should bfr paid. Weaver 
paid one hundred seventy-one dollars and 
seventy-six cents of the purchase money, en- 
tered into the possession of the land, and 
has ever since occupied it. Long since, 
Lowry tendered to Weaver a general war- 
i-anty deed. for the land, and demanded pay- 
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ment of the balance of the purchase money; 
which heing refused, he offered to rescind 
the contract, and pay hack the purchase 
money which he had I'eceived, but Weaver 
refused. And the bill ayers that the bal- 
ance of six hundred and foity dollars, with 
the interest, deducting the sum paid, is still 
due. The residue of the section of which 
Burnet died seised, is held by Weaver, who 
has refused to act as administi'ator, in sub- 
jecting it to sale, for the residue of tlie com- 
plainant's demand, alleging that he claims 
it by purchase. 

The object of the bill is: (1) To compel 
the administration of the residue of the 
land of which John W. Burnet died seised, 
which was not administered by Weaver, and 
which he claims as a purchaser. (2) To 
compel Weaver to receive the deed tendered 
for the one hundred and twenty-eight acres, 
and to pay the residue of the purchase mon- 
ey- (3) To compel Weaver to discover the 
assets of the estate. Weaver has answered, 
substantially admitting the facts stated, and 
one of the defendants, William Davis, who 
has come of age since the filing of the bill, 
and who had answered by his guardian, has 
filed a plea of the statute of limitations; the 
other infant defendant has answered by 
guardian ad litem. 

The great question in the case is, whether 
the real estate in question was liable for the 
payment of the debts of Burnet; and was 
subject to be made assets, by the adminis- 
ti-ator, under the laws of Indiana. It has 
been the policy of the government in making 
grants to Indians, sometimes called re- 
sei-ves, specially to provide in the ti-eaty, as 
in the case before us, that the- conveyance 
by the Indian should be made only by the 
sanction of the president. This was intend- 
ed to protect the Indian right, he being, from 
his untutored condition, incapable of guard- 
ing his interests against the impositions and 
frauds of his white neighbors. This was a 
wise policy, but, it is believed, that it has 
fallen short of that protection which it was 
intended to afford. Such are the devices of 
dishonest men, that the utmost vigilance 
cannot detect and redi-ess, all the mischie- 
vous tendencies of their acts. And this is 
especially the case when they are brought 
in contact with the uncivilized Indians. 
But the deed in question does not come 
within the provisions of the tx*eaty. The 
grantee, and, perhaps his heirs, may not be 
able to make a valid conveyance of the land 
without the approval of the president. That 
may be considered a condition within the 
original gi-ant, and is limited to the personal 
acts of the grantee and his heirs. But the 
conveyance under consideration is by opera- 
tion of law. The land is not withdrawn 
from the sovereign action of the state. Like 
other lands, it may be taxed by the state, 
and is subject by the local law to the pay- 
ment of debts. This belongs peculiarly to 
state power. It regulates the transmission 



of real estate by deed or by operation of 
law, and subjects it, in the mode prescribed, 
to the payment of debts. Except by com- 
pact, or the voluntary legislative action of 
the state, lands within its limits can not be 
withdrawn from its ordinary action. 

For the payment of debts, the law pro- 
vides a mode by which the lands of infants, 
who are incompetent to make a contract, 
may be sold. And no reason is perceived 
why the same rule should not apply in the 
case under consideration. It is a general 
principle, that the property, both real and 
personal, of persons capable of conti-acting 
debts, may be made liable for the payment 
of debts. The property gives them credit, 
and in sound policy and justice, it should be 
held responsible for their debts. The gran- 
tee of the government in this case was ca- 
pable of making contracts, and was legally 
responsible under them. And although by 
the restrictions of the grant he could not 
alien, yet, there would seem to be no incon- 
sistency in saying, that the state law may 
substitute an agency through which the 
land may be reached by creditors. The gen- 
uineness of the claim against the estate of 
Burnet, seems to be well established. Is the 
claim barred by the statute of limitations? 
The counsel for the complainant in answer 
to this says, that the statute does not oper- 
ate on promissoiT notes. Rev. St 1831. p. 
686, 711; [Rice v. Minnesota & N. W. R. Co.] 
1 Black, [66 U. S.] 378. 

The sanction given to the note by the pro- 
bate court, where notice had been given to 
the parties interested, as the law requires, 
and also by the administrator, is satisfac- 
tory evidence not only to the hand-writing 
of the promisor, but to the justice of the con- 
sideration. The allegations of the plea are 
unsupported by an answer, and the facts 
and circumstances of the case rebut the pre- 
sumption of payment. No in-egularity is 
pointed out by the counsel, in the probate 
court. 8 Co wen, 350; 3 John. Ch. Rep. 384. 
And as that court had jurisdiction of the 
subject matter before it, the court must 
treat the proceeding, until reversed or set 
aside, as valid. If there were a defect of 
title. Weaver could not maintain the posses- 
sion of the land purchased by Iiim, and re- 
fuse to pay the consideration. He is bound 
to rescind the contract, receive the money 
back he has paid, and give up the land, or 
pay for it and receive the deed. Believing 
that the title is valid, the court will decree 
a specific execution of the contract On the 
tender of a general warranty deed by the 
complainant the defendant shall pay the 
balance of the considei-ation, and interest 
thereon. And as to the land purchased by 
Weaver, it must be considered as subject to 
the payment of the debts of the ancestor, 
Weaver having notice of all the facts. 

The court will decree that the heirs before 
the court, who have a claim to the land pur- 
chased by Weaver, shall pay their respec- 
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tive proportions of tlie balance of the debt 

due to the complainant in months; 

and in default thereof the interest in the 
lands of the heirs who are defendants, shall 
he sold, etc., and that the defendants shall 
pay the costs, etc. 



LOTD (UNITED STATES v.). See Case No. 
15,637. 

LOYHED (PHELPS t.). See Case No. 11,- 
077. 

L. P. DAYTON, The. See Case No. 7,192. 

L. P. SMITH, The. See Case No. 13,191, 



Case Wo. 8,585. 

Tbe L. T. KNIGHTS. 

[1 LoweU, 396.] i 

District Court, D. Massachusetts. Dec, 1869. 

Salvage — Dekeliot — ^Plundering the Vessel. 

1. A coal-laden schooner was found derdiet at 
sea about fifty miles from Long Island, and 
brought into Newport by the mate and two men 
from the coasting schooner Fanny Blake. The 
salvage service occupied thirty hours, and re- 
quired a good deal of labor and some risk, as the 
derelict had holes bored in her huU, which were 
not discovered for many hours. On a value of 
?{>400, the salvage awarded was ?2500. 

2. Neither the owners of the Fanny Blake, 
nor her master, nor her steward, made any de- 
mand for salvage, and there was evidence that 
the two latter, and perhaps some others, had 
been guilty of embezzling furniture and stores 
from the derelict. The libellants not concerned 
in the fraud were awarded the same shares that 
they would have had in the absence of any em- 
bezzlement. 

3. A boy who was an actual salvor, and who 
had refused to join in plundering the vessel, but 
had taken two articles of very trifling value "as 
keepsakes," which he b?d offered to return to the 
claimant, was awarded a less share than he 
would otherwise have had. 

Libel for salvage, promoted by the first 
mate and two of the crew of the schooner 
Fanny Blake. The L, T. Knights was ob- 
sei-ved early in the morning of Sunday, Au- 
gust 29, 1869, by the libellants and others on 
board their vessel, at sea, about fifty miles 
from Long Island, in apparent distress. On 
boarding her she was found to be coal-laden 
and derelict, with about three feet of water 
in her hold. Snow, the mate of the Fanny 
Blake, and two men, one of whom was the 
libellant Polio, xmdertook: to bring her to New- 
port, and succeeded in doidg so in about thir- 
ty hours. They were kept much of the time 
at the pumps imtil late Sunday night, when 
they discovered and partially stopped the 
leak, which was occasioned by holes bored 
in the hull of the schooner, though when and 
by whom was not discovered. The actual 
salvors incurred some risk, and both vessels 
were short-handed after the salving crew had 
been sent on board the schooner. While the 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



vessel was lying at Newport in charge of the 
salvors, some of them embezzled furnitm-e 
and stores, and earned them on board the 
Fanny Blate. The evidence tended to im- 
plicate the master and steward of that vessel 
in this misconduct. No demand for salvage 
was made by these men nor by the ownei-s of 
the Fanny Blake. 

0. T. Bonney, for libellants, 
R. D. Smith, for claimants. 

LOWELL, District Judge. The rule in such 
cases is, that the forfeiture of salvage does 
not attach to those who have had no part 
either in the fraud or its concealment. I speak 
of eases where the evidence is dear and de- 
cisive; for it may weU be, that the burden 
of disciimination may lie upon the salvors 
generally, when embezzlement is shown. The 
evidence here does not implicate Snow nor 
Legg, and they should have the same allow- 
ance, and no more, as if the distribution were 
made to all the salvors; for the forfeiture 
eniu'es to the benefit of the owners of the 
propei'ty, and not to that of the co-salvors. 
The Rising Sun [Case No. 11,858]. 

The question ecmceming Folio's conduct is 
not so free of doubt. He is a boy of eighteen 
years, whose service was meritorious, and 
whose statements both in and out of com*t 
appear to have been frank and consistent. 
His story is, that he took no part in the spoli- 
ation, but remonstrated with Ward against it, 
and was silenced by the asserted authority 
of the master. That seeing Ward packing 
articles in a box, he asked him to put in a 
log-glass for him as a keepsake. That he told 
Captain M'Intire, the claimant and owner of 
the L. T. Knights, of this, and offered to pay 
for the glass, but was told that it was of no 
consequence. It would seem, too, that he had 
a small earthen dish; the total value of both 
ai'tieles being less than half a doUar. It is 
of no consequence that a salvor has made 
nothing by a fi-aud, if he is a party to it; but 
in this instance there is room for a charitable 
doubt, considering all tbe facts and circum- 
stances, whether this libellant's acts really 
amounted to embezzlement, in intent; though, 
perhaps, technically so in law. I am satisfied 
that he was no party to the main theft, but 
opposed it; and taking his whole conduct 
and declarations together, I feel authorized, 
though with some hesitation, to say that his 
conduct may be regarded as heedless rather 
than dishonest, and as a warning against 
even heedless conduct in this matter, to di- 
minish, but not wholly forfeit his salvage. 

The question of amounts remains. A mer- 
itorious case of saving a coal-laden derelict, 
likely to have foundered at sea, is one for a 
proportionally large compensation. The total 
value saved was §6,400. I consider the total 
salvage reward should be about §2,500. Of 
this I assign to Peter Y. Snow (the mate who 
conducted the enterprise), $400; to George V. 
Folio (an actual salvor), §200; to George B. 
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Legg (who remained on board the Fanny 
Blake), $150. The libellants are to have costs. 
The remamkig salvage is forfeited to the 
claimants. 



Case la'o. 8,586. 

LUBKER V. The A. H. QUINBT. 

[7 Wkly. Notes Cas. 509; 8 Reporter, 806.1] 

Circuit Court, D. Delaware. 1879. 

Salvage — Effect ofTexdek and Payment I^'To 
Court — Right to Depends on the Whoi^e Sum 
Involved — Appeal Tried be Novo — Costs — 
Sound Discretion of Court. 

1. Costs in admiralty are given or refused ac- 
cording to the sound discretion of the court, 
wliich is to be exercised in accordance with set- 
tled practice, for the furtherance of justice, and 
with reference to the facts of the case. 

2. Though the question of costs is perhaps not 
per se the proper subject of an appeal, yet it is 
reviewable when a case is properly in the appel- 
late court. 

3. On appeal in a case of salvage, the whole 
case — as well the adjudication of tlie amount 
of salvage as incidently the costs— is before the 
appellate court for review; and that tribunal is 
not bound by the decree of the court below, 
but can decree more, or less, or nothing. 

4. In cases of salvage, when, a libellant has re- 
fused a tender, and subsequently recovers only 
the same amount as was tendered him, he is al- 
ways chargeable with his own costs which have 
accrued since the tender was made; and general- 
ly with tlie owner's costs also, unless there are 
some special circumstances to modify the rule. 

5. A tender in a respondent's answer of a cer- 
tain sum as compensation for salvage services, 
and payment into court in pursuance thereof, 
is in no sense an admission of the libellant's right 
to such sum; and if the tender be refused, and 
a decree subsequently made against the respond- 
ent for the same pum as was tendered, he still 
has the right of appeal, and the amount decreed 
against him is to be considered in deciding wheth- 
er there is a sufficient sum involved to give the 
right of appeal. 

Appeal by the owner and claimant from a 
decree of the district court lor the district 
of Delaware. 

Libel for salvage. The facts of this case 
were as follows. On May 1, 1877, early in 
the morning the libellant discovered the 
schooner respondent about a mile outside of 
the Delaware breakwater, and about four 
miles from the Delaware shore, damaged by 
a collision with a bark. She had lost both 
her masts and stanchions, and rail on port 
side; her windlass was broken, much of her 
rigging overboard and fouled with the bark, 
and there were forty-five fathoms of her 
anchor-chain out, attached to her port an- 
chor. The schooner was laden with lumber, 
so that her deck was only about a foot from 
tlie water. The sea at the time was rough, 
and the wind high, but it was not a gale. 
The libellant put off from Lewes in a surf- 
boat, accompanied by four men and went 
to the schooner's relief. Arrived at the 
schooner, he and the captain executed a pa- 
per, by which it was agi'eed that, if the libel- 

1 [8 Reporter, 806, contains only a partial re- 
port,] 



lant brought the schooner safely to the shore 
he should be paid "what the board of under- 
writers say is just and true," or, "if not 
particularly agreed on the compensation shall 
be such as is just in the premises." The 
libellant then went to work, and in about 
three hours had the schooner safe behind the 
Breakwater. They afterwards brought her 
to Wilmington. The i-espondent declining 
to appear before the board of underwriters, 
and no other umpire being agreed upon, on 
May 16, 1877, libellant filed his libel against 
the schooner, tackle, etc. On May 26, 1877, 
respondents tendered him the sum of $400 
for compensation, and $03 for costs ineuiTed 
to date, which was refused. On June 1, 
1877, respondents filed their answer renew- 
ing the above offer, and paid the sum into 
the registry of the district court. 

Upon the hearing, the court (Bradford, Dis- 
trict Judge) decreed the libellant the sum 
of $400 as ample compensation for services 
rendered, and, on the question of costs, de- 
creed against the respondent, saying: "On 
the question of costs, on some reflection, I 
have decided that the respondent pay all 
the costs of this suit It^ is true the libel- 
lant has not recovered" more than the 
amount tendei-ed, but he has recovered a 
claim originally refused; and if he pursued 
it in good faith imder an honest impression 
that he was entitled to more, which appears 
to have been the case, I am not prepared to 
put him into his own costs because he did 
not get a larger sum awarded in a decree." 
From this decree the claimant appealed to 
the circuit court. 

The court (McKennan, Circuit Judge) de- 
nied the motion, saying: "Ordinarily, the 
amount of the decree, in an admiralty suit, 
is determinal of the 'matter in dispute," 
and of the consequent right of appeal by the 
party against whom it is rendered. In this 
case the decree was in favor of the libel- 
lant for the sum of $400; but the respond- 
ent's right of appeal is contested on the 
ground that she offered to pay that amount 
to the libellant as a compensation for the 
salvage service described in the libel, to- 
gether with the accrued costs, and paid the 
said sum and costs into the registry of tlie 
com-t. This was not, however, an unquali- 
fied admission of a sum due to the libellant, 
but a conditional offer to pay it in full set- 
tlement and compromise of his claim and 
upon a discontinuance of the suit By the 
libellant's refusal of this offer, his whole 
claim was open to contention. He was not 
relieved from the burden of establishing the 
allegations of his libel by appropriate in- 
dependent proofs. Nor was the respondent 
precluded from showing the actual value of 
his services. All the proofs, on both sides, 
the court must consider, and its decree must 
necessarily be taken as a judicial measure 
of the pecuniary merit of the libellant's 
services, determined by the import and 
weight of all the evidence in the case. In- 



L15 Fed. Cas. page 1061] 



CCase No. 8,586) LUBKER 



asmueli as the case could only be adjuflged 
according to its merits, unaffected by the 
rejected offer, the libellant's claim, whether 
more or less, Tvas the matter in dispute, 
and the amount at which this was fixed by 
the decree of the court determines 1ihe right 
of appeal. The motion to dismiss the ap- 
peal is denied." 

(The argument on the motion to dismiss 
the appeal has been combined with the 
argument on the appeal.) 

E. G- Bradford, Jr., for libellant 
The amount of salvage awarded, resting 
largely in the discretion of the court, will not 
on appeal be altered upon slight grounds, 
or for inconsiderable differences of opinion. 
The Sybil, 4 Wheat. [17 U. S.] 98. The Dos 
Hei-mauos, 10 Wheat. [23 U. S.] 306, 310; 
Hobart v. Drogan, 10 Pet. [35 U. S.] 108, 
119; Tyson v. Prior [Case No. 14,319]; The 
Emulous [Id. 4,480]; The Boston [Id. 1,- 
673]; Cushman t. Ryan [Id. 3,515]; The 
Xarragansett [Id. 10,017]. Costs in ad- 
miralty rest in the disci-etion of the court, 
and aj.*e not per se appealable. Bamett v. 
Luther [Id. 1,025]; Shaw t. Thompson [Id. 
12,720]; The Moslem [Id. 9,876]; The Martha 
[Id, 9,144]; Canter t, American & O. Ins. 
Co., 3 Pet [28 IT. S.] 307, 319; U. S. v. The 
Malet Adhel, 2 How. [43 U. S.] 210, 237. 
It being improper to reverse the decree as 
to the amount awarded as salvage, it should 
be affirmed as to costs. The tender and 
payment of the money into court, while it 
might influence, could not defeat, the exer- 
cise of disci-etion as to costs; nor would the 
court have the power, by allowing such pay- 
ment into court, to debar itself from the ex- 
ercise of that discretion. The doctrine of 
tender at law has no application to claims 
for uncertain damages. 2 Saund. PI. & Ev. 
*S34. The doctrine of tender, in admiralty, 
as applied to salvage cases, is altogether dif- 
ferent, and rests upon the ground of discour- 
aging the prosecution of unconscionable de- 
mands of salvors, after an offer of mani- 
festly ample compensation has been made 
by the daimajit. But where a salvor has 
acted in good faith, as in the present case, 
it should dearly appear that his demand is 
greater than could have been made by a 
man of ordinary intelligence, in the exer- 
cise of an honest opinion as to the merit of 
his services, before the court should dis- 
allow his costs, upon the ground of refusal to 
accept a sum less than that claimed by him. 
This is particularly the case where, as in 
the present instance, the claimant has been 
guilty of unfair and oppressive conduct to- 
ward the salvor. If, however, a claimant 
in a salvage case can, as to costs, claim the 
benefit of a tender according to its rigid ef- 
fect at law, the libellant in the same case 
should derive whatever benefit would have 
accrued to him from that tender and the 
payment of money into court, if made in a 
court of law. In that event the $400 paid 



into court was not a matter in dispute, and 
the circuit court has no jurisdiction, for its 
jurisdiction only attaches when the amount 
in dispute exceeds ?50, exclusive of costs. 
Desty, Ifed. Proc 56. 

The sum of the matter in dispute, as to a 
respondent, depends upon the disputed 
amount of libellant's demand, so far as that 
disputed amount is embraced in the decree 
of the district coui-t Shu-ley v. Situs [Case 
No. 12,796]; Olney v. S. S. Falcon, 17 How, 
[58 U. S.] 19; 2 Abb. Pr. (N. S.) 234, 235. 
The amount in dispute here, so far as the 
claimant is concerned, did not exceed §50, ex- " 
elusive of costs, because the §400 was admit- 
ted by the answer to be a just compensation, 
and the payment of it into court was a con- 
clusive admission of record to that effect, and 
was equivalent to a payment pro tanto. 
Hubbard v, Knous, 7 Cush. 556; Spalding v. 
Vandercook, 2 Wend. 431; Johnston v. Co- 
lumbian Ins. Co., 7 Johns. 315; Murray v, 
Bethune, 1 Wend, 191; Malcolm v. FuUar- 
ton, 2 Durn. & E. [Term K.] 645; Vaughan 
v. Barnes, 2 Bos. & P. 392; 1 Tidd, Prac. 
*622, *624, *626, The only matter, then, in 
dispute, was the libellant's demand over and 
above that sum, and as to this the decree 
was In claimant's favor. 

Mr, Rumford, for respondent. 

On an appeal the whole case, including the 
question of costs, comes before the appellate 
court de novo. The fact that a tender was 
made to prevent further litigation, which 
was rejected, and the offer renewed in the 
answei*, and the amount tendered paid into 
the registry of the court, in no way limits or 
controls the sound discretion of the court in 
awarding salvage compensation. Such pay- 
ment is merely a part of the formal requi- 
sites of a tender in admiralty. If, from the 
facts of the case, the court, in the exercise of 
its sound discretion, should determine that 
the libellant was not entitled to so large a 
sum as had been tendered, a less sum would 
be decreed. The Jonge Bastiaan, 5 0. Rob. 
Adm. 323; The General Palmer, 2 Hagg. 
Adm. ISO; The Frederick, 1 Hagg. Adm. 211; 
Abb. Shipp. marg, 573; 2 Conk. Adm. 443; 
2 Pars. Mar. Law, 732. 

The rule appears to be that if a party does 
not accept what is tendered to prevent litiga- 
tion, but proceeds with the suit, and recovers 
no more than the sum tendered, such party 
shall be liable for his own costs; and if it 
appear that the proceedings have been vexa- 
tiously pui*sued, he shall also be liable for 
the costs of the other paity. Abb. Shipp. 
marg. p. 573, § 7; 2 Pars. Mar. Law, 732, 733; 
2 Conk. Adm. 441-443; The Paris, 1 Spinks, 
289, 291; The Clifton, 3 Hagg. Adm. 118; . 
The Eleanora Chai-lotta, 1 Hagg. Adm, 156; 
The John & Thomas, Id. 157, note 1; The 
Frederick, Id. 211; The Black Boy, 3 Hagg. 
Adm. 386, note 3; The Emu» 1 W. Rob. Adm, 
16; Hessian v. The Edward Howard [Case 
No, 6,436]; The Batavier. 1 Spinks, 169; 
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Shaw V. Thompson [Case No. 12,726]; The 
H. B. Foster [Id. 6,290]. A tender to pre- 
vent litigation is no admission of the justice 
of the demand, but merely an offer to escape 
the inconvenience of litigation. The Fred- 
erick, 1 Hagg. Adm. 218. 

STRONG, Circuit Justice. After a careful 
review of the evidence, I am of opinion that, 
while the sum awarded is "ample compensa- 
tion," it is not excessive. It is tnie the serv- 
ices rendered were of the lowest grade; the 
risk incuiTed and the skill and appliances 
required not great; and the time devoted to 
the sei-vice very short; but there was con- 
siderable expenditure in bringing the schoon- 
er to "Wilmington, and the salvage allowed 
beai's no undue proportion to the value of the 
property saved. I shall therefore affinn the 
decree of the district court so far as it award- 
ed $400 to the libellant. But I cannot con- 
cur with that court in condemning the re- 
spondent to pay all the costs of the suit. 
Costs in admiralty ai-e undoubtedly given or 
refused at the discretion of the court; but 
that disci'etion is to be exercised in accord- 
ance with settled practice, for the further- 
ance of justice, and with reference to the 
facts of the case. Here the libel was filed 
on the 16th of May, 1877, about two weeks 
after the salvage services rendered. Ten 
days thereafter. May 26, the claimant, the 
owner of this schooner tendered to the libel- 
lant the sum of $400, as compensation for the 
sei-vices rendered, and also $03 the full 
amount of costs incurred to that day. The 
tender was refused. On the 1st June, 1877, 
the respondent filed her answer, in which she 
renewed the offer of $463, and concurrently 
she paid that sum into the I'egistry of the 
court The sufiiciency of the tender is not 
controverted, and it is therefore to be con- 
sidered what its effect is. I think, as the li- 
bellant recovers no more than $400, no more 
than he might have had on the 26th day of 
May, 1877, he is justly chai-geable with the 
costs that have accrued since that date, be- 
cause they have been needlessly made by 
him. Such I undei-stand to be the general 
rule in salvage cases in courts of admiralty. 
It is certainly the English rule, and, so far as 
the decided cases show, it is the rule in this 
country. It is sufficient to refer to a few 
decisions, most of which were called to my 
attention during the argument. Thus, in the 
case of The Vrouw JIargaretha, 4 C. Rob. 
Adm. 103, Sir Wm. Scott said: "If a tender 
be pronounced sufficient, the court will make 
the party who refuses such an offer liable not 
only to his own costs but also to those of the 
other party, if it shall appear that proceed- 
ings have been vesatiously pursued." The 
John & Thomas, 1 Hagg. Adm. 157, note 1. 
In The Emu, 1 W. Rob. Adm. 15, where the 
tender was held sufficient, no costs were giv- 
en (against the , salvors), but the court said 
that in future where a tender was pronounc- 
ed for, costs would always be given. In 



The Batavier, 1 Spiuks, 1G9, a tender was 
held sufficient, and costs were adjudged 
against the salvors. The Albion, 2 Hagg. 
Adm. 180, note 2; The Clifton, 3 Hagg. Adm. 
124. 

It is true the rule is not an unbending one. 
It may yield to circumstances in the particu- 
lar case. It is, almost without exception, 
ruled that when the tender is held sufficient, 
the salvor is not entitled to subsequent costs. 
But whether he must pay the costs of an 
owner incun-ed after the refusal of a suf- 
ficient tender is not so well settled. In the 
case of The Queen, 1 Spinks, 175, note. Dr. 
Lushington said: "The rule I have endeavor- 
ed to follow is not to bind mj'self in all 
salvage cases to give costs against salvors, 
unless I think the tender was so large that 
the salvors, in the exercise of a sound dis- 
cretion, could not do otherwise than accept 
it. Here the tender is sufficient; but it is 
not so much as to lead me to blame the 
salvors for not accepting it I therefore pro- 
nounce for the tender, but without costs." 
In a subsequent case (The Paris. 1 Spiuks, 
289) he said: "I consider it my duty to pro- 
nounce for the tender, and, I am soriy to say, 
to condemn the parties in the costs. That is 
a measure which I am reluctant to pursue, 
though, according to practice in other courts, 
when the tender is considered sufficient, they 
uniformly follow that course." Such, then is 
the general rule. I do not question that there 
may exist in some cases sufficient reason for 
departing from this rule. There may exist 
a reasonable doubt respecting the sufficiency 
of the tender or the conduct of the owners 
may have been such as to justify imposition 
of the costs or a part of the costs upon them. 
Public policy required that favor should be 
shown to the salvors when they have acted 
in good faith, without any disposition to op- 
press unfortunate owners. But I find no sucli 
reasons existing in the present case. The in- 
genious argument made on behalf of the li- 
bellant urges that the owner exhibited bad 
faith in not appearing before the Philadel- 
phia board of underwriters, to submit to that 
board the question what sum was due to the 
libellant To this I cannot assent It is in evi- 
dence that when the libellant came on board 
the schooner, and before he began his salvage 
services, he obtained from the master of the 
schooner a contract that he should receive 
for his salvage services such sum of money 
as the board of underwriters of and in the 
city of Philadelphia should, within a reason- 
able time, award to him as being justly due 
for his salvage services; or, if the amount 
of said compensation should not be other- 
wise determined, that he should receive such 
compensation as should be just in the prem- 
ises. It is proved that the owner did not ap- 
pear before the board when notified by the 
libellant to appear; and this is charged as 
bad faith and a breach of the contract made 
by the master of the schooner. But the con- 
tract, admitting it to have been fairly made 
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and binding, did not obligate the owner to 
submit tlie determination of the amount due 
to the arbitrament of tlie board of under- 
writers. It was in tbe alternative. She was 
at liberty to submit the assessment to the 
board, or to tender or submit to such com- 
pensation as was just. She chose the latter, 
as she had the right to do. She made a suf- 
ficient tender within what appears to me to 
have been a reasonable time. There was, 
then, no breach of faith or of the contract 
on lier part. On the contraiy, I think the 
conduct of the libellant was harsh and op- 
pressive. He never exhibited the contract to 
the owner or her agent until after the schoon- 
er was seized, and after the tender was 
made. He insisted on a determination by the 
underwriters, practically refusing to the own- 
er her alternative right. He filed his libel 
before a reasonable time had elapsed, I think, 
for a settlement of the amount due; and 
when the tender was made, on the 26th day 
of May, 1877, after no unreasonable delay, 
he refused to accept it, saying "he would 
lose $100 more before he would take that." 
The impression made upon my mind by all 
this is that the conduct of the libellant was 
oppressive and arbitrary, dictated more by 
the consciousness that he had an advantage 
than by a desire to secure a just and rea- 
sonable settlement. Certainly, there is noth- 
ing in all these facts which c^n justify a de- 
parture from the rule respecting the imposi- 
tion of costs. I feel constrained, thei'efore, 
to order that the libellant shall pay all the 
costs that have accrued since jMay 26, 1877, 
when the tender was made. While salvors 
are to be treated with favor, they are not 
to be encouraged in oppressing unfortunate 
owners. 

It was urged in argument that the decision 
of the district court on the subject of costs 
is not reviewable on appeal. I think other- 
wise. It is true, it has been said that the 
matter of costs is not per se the proper sub- 
ject of an appeal, and that notice can ouiy 
be taken of it incidentally as connected with 
the principal decree, when the correctness of 
the latter is directly before the court. The 
Malek Adhel, 2 How. [43 U. S.] 210, 237. 
But here there is a general appeal of the 
whole case, including the ascertainment and 
determination of the amount due the libel- 
lant, and it has been contended that the sum 
awarded by the district court was excessive. 
The entire case is before me, as well the ad- 
judication of the salvage as incideniuiiy the 
costs, I am not bound by the amount of 
the unaccepted tender, I can decree either 
more or less, or nothing. What is in contro- 
versy now is the amount of salvage. Costs 
are only an incident, though it unfortunately 
happens in this case that the incident is 
greater than the px'incipal, in consequence, 
as I think, of the unjustifiable course of the 
libellant. 

I notice another position taken by the proc- 
tor of the salvor. It is that inasmuch as the 
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respondent tendered $400, the amount in con- 
troversy in this appeal does not exceed $50, 
and therefore that the circuit court has no 
jurisdiction. This position fcannot be main- 
tained. The appeal brings the whole case 
before me. The appellant contends against 
the entire claim of the libellant. It is true 
she tendered $400, but the tender not having 
been accepted, and the libellant having chos- 
en to keep the case open, she is not bound 
by the amount of her tender. I am at liber- 
ty to award a less sum if, in my judgment, 
a less sum would be sufficient compensation, 
if a tender be made in admiralty, the court 
will afterwards, for good cause, reduce the 
amount, and decree a less sum to the libel- 
lant The Geuei-al Palmer, 2 Hagg. Adm. 
176, 

I do not deem it necessary to say more. 
From what I have said my conclusion will 
be manifest. I sliall decree against respond- 
ent the sum of $400, together with $63 costs, 
and I shall direct that the costs of this ap- 
peal and all costs made since ilay 20, 1877, 
be paid by the libellant. Decree accordingly. 
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LUCAS et al. v. MORRIS et al. 

[1 Paine, 396.] i 

Circuit Court, S. D. New York. April Term, 
1825. 

BaXKRUPTOT — JUKISDICTIOS OF CiRCOIT COOUT — 

Removal, ov Assignees— Bill to Compel 
Assignees to Account. 

1. The circuit courts have jurisdiction of mat- 
ters arising under the bankrupt law, as they have 
of any other subject, where the constitution and 
laws of the United States give them jurisdiction. 

[Cited in Catr v. Gale. Case No. 2,435; Pay- 
son V. Dietz, Id. 10,861.] 

2. The district courts have not, like the chan- 
cellor in England, exclusive jurisdiction over 
the entire execution of the bankrupt law. They 
CGLUot remove the assignees, nor compel them to 
account. 

[Explained in Morris' Estate, Case No. 9,- 
825.] 

3. Plea to the jurisdiction by a bankrupt on a 
bill filed by his creditors to compel the as- 
signees to account, overruled. 

[This was a bill by John R. Lucas and oth- 
ers against Robert Morris and othei-s.] 

S. Jones and D. B. Ogden, for complainant. 
P. C. Van Wyck and C. G. Haines, for de- 
fendant 

THOMPSON. Circuit Justice. Comfort 
Sands, a bankrupt, and one of the defend- 
ants .in this cause, has interposed a plea in 
abatement to the jurisdiction of this court, 
alleging, that all the matters and causes of 
complaint in the plaintifiE's bill of complaint 
contained, belong exclusively to the judge 

1 [Reported by Elijah Paine, Jr., Esq.] 
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of the district court of the Southern disti'ict 
of the state of New- York. 

It is not necessary, for the purpose of dis- 
posing of the present question, that I should 
go into an examination of all the matters 
contained in the complainant's hill filed in 
this case, nor determine whether relief is to 
be given by this court to the extent asked 
for. If the bill embraces any matter of 
which this court has cognizance, the plea in 
abatement must be overruled, for it claims 
for the disti-ict judge the sole and exclusive 
jurisdiction of all matters comprised in the 
bill, Nor is it necessary for me to go into 
a particular examination of the extent of 
the authority of the disti-ict judge, under the 
act in relation to bankruptcies [2 Stat. 19]. 
I cannot, however, discover from any part 
of this act exclusive jurisdiction given to 
the disti'ict judges over the entire execution 
of this law. It is not claimed for them that 
these powers gi-ow out of and belong to 
their judicial functions. But that by the act 
they are constituted the organs for its ad- 
ministration, as a system per se, and entire- 
ly independent of the ordinary powers of 
courts of justice. This authority is claimed 
to be derived principally by implication; 
and by analogy to like powers exercised by 
the chancellor of England, under the bank- 
• rupt system of that counti-y. Without en- 
tering into an examination of the origin and 
progress of the powers exercised by the 
chancellor in England in these matters, the 
analogy between the powers granted to the 
chancellors in England under their system, 
and those conferred upon the district judges 
under our act, fails in an essential paiticu- 
lar; and that too, in a part claimed by the 
former as the principal ground upon which 
the jurisdiction has been assumed, viz.: The 
authority as to the appointment and removal 
of the assignees. The right of eompelUng 
the assignees to account was considered as 
a necessai-y incident to the power of remov- 
al. But no such authority is vested in the 
district judge under our act. The assignees 
are to be appointed by the creditors of the 
bankrupt, and by them alone are they re- 
movable. Where then rests the authority of 
the district judge to make them account? It 
is not expressly given by the act Nor is 
there any power over them given, to which 
this can be considered as incident Where 
then does the authority rest to call the as- 
signees to accoimt? To say they are irre- 
sponsible, is a proposition not to be endured. 
And this must follow, unless the courts of 
justice in the ordinary exercise of their au- 
thority have jurisdiction in the case. Can 
there be a doubt but that the court of chan- 
cery of this state would entertain a suit 
against the assignees, should a bill be filed 
in that couxt, in a matter properly cogniza- 
ble in a court of equity? And if a state 
court has jurisdiction, it would seem to fol- 
low as a necessary consequence, that the 
courts of the United States must also have 



els' Fed. Cas. page 106^3 

jurisdiction, whenever the case is brought 
within the constitution and laws of the 
United States. And the only inquiry would 
therefore seem to be, whether this is such 
a case. By the constitution of the United 
States (ax-tiele 3, § 2), the judicial power, 
among other things, extends to all cases in 
law and equity, arising under the constitu- 
tion and laws of the United States, when 
the controversy is between a citizen of the 
United States and a foreign citizen or sub- 
ject And by the 11th section of the judi- 
ciary act of 1789 [1 Stat. 78] it is enacted, 
that the circuit com-ts shall have original 
cognizance, concurrent with the courts of 
the several states, of all suits of a civil na- 
ture at common law or in equity, when the 
matter in dispute exceeds the sum or value 
of 500 dollars, and an alien is a party. 

The bill of complaint filed in this case de- 
scribes the complainants as British subjects, 
and of course aliens, and possessing the 
character which entitles them to come into 
this court. The subject matter of the suit 
is properly cognizable in a couit of equity. 
The general scope and object of the bill is 
to call upon the defendants as trustees to 
account, and to compel them to carry into 
execution the ti-ust, which they have as- 
sumed as assignees of Comfort Sands, a 
bankrupt The bill does not call upon this 
court to take cognizance of and exercise any 
of the powers- expressly delegated to the 
disti-iet judge. It is, in substance only, the 
common and ordinaiy case of the exercise 
of the authority of a court of chancery to 
enforce the execution of a trust, by compel- 
ling the defendants to account for the monies, 
propeity, and effects belonging to the bank- 
rupt's estate, which have come to their 
hands, and to proceed to make a dividend, 
and distribution thereof among the creditors 
of the bankrupt; as by law they are re- 
quired to do. If this does not fall within 
the ordinary powers of the court of equity, 
where is relief to be had? From the opin- 
ion of the district judge, upon the petition 
of Comfort Sands, the bankrupt and upon 
which the proceedings refen-ed to In the 
plea took place, I understand the district 
judge to disclaim having authority to com- 
pel the assignees to make a dividend of the 
bankrupt's estate. The bill in this case 
charges the assignees with having in their 
hands a large sum of money to which the 
creditors of the bankrupt are entitled, and 
prays that they may be compelled to make 
a dividend thereof. This, then, is thus far 
the precise case of which the district judge 
disclaims having jurisdiction. There are 
many parts of the bankrupt law, the execu- 
tion of which the powers of the disti-'ct 
judge are inadequate to enforce, and which 
would remain a dead letter without the aid 
of other tribunals. Thus by the 8th section 
the creditors may remove the assignees and 
appoint others in their place. And the as- 
signees so removed are required to handl 
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over to the new assignees all tbe estate and 
effects of the bankrupt in their possession; 
and on refusal they forfeit a sum not ex- 
ceeding five thousand <3ollars for the use of 
the ci'editors, and are also liable for the 
property detained. In what court is a suit 
for the property to be sustained? It will 
not, I presume, be contended, that the dis- 
ti'ict judge <^n give relief in this case. But 
recourse must be had to other tribunals. 

The doctrine attempted to be established 
by the defendants* counsel, that the entire 
execution of the bankrupt law is committed 
to the district judge, is manifestly uutena- 
ble. Upon the argument of the present ques- 
tion, no objection can be taken to the form 
or to the equity of the bill. If any such ob- 
jections exist, they must come up in another 
shape. The only inquiry now is, whether 
this court has jurisdiction of any matter 
arising amder the banki'upt law when the 
subject matter is proper for a court of 
equity,' and the parties such as thf consti- 
tution and laws of the United States re- 
quire. Because the plea claims exclusive 
jm'isdietion in the district judge, and be- 
lieving as I do that this doctrine cannot be 
sustained, the plea in abatement must be 
overruled. 
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LUCAS et al. -v. The THOMAS SWANN. 

[G IMcLean, 282; i 1 Newb. 158; 3 Am. Law 
Eeg. 659.] 

District Court, D. Ohio. Oct. Term, 1854. 

COLLISIOS — LlBEIXAST BLAMELESS — INEVITABLE 

AcoiDEXT — Mutual Pa clt— Inscrutable Fault. 

1. A libellant claiming damages on the ground 
of a collision with another boat, must make it 
appear that there was co want of ordinary care 
aud skill, in the management of his boat, and 
tliat the injury for which he claims compensation, 
resulted from the sole fault of the other boat. 
But the faulty management of one boat, will 
not excuse the want of proper care and skill in 
the other. 

[See The Bayard v. The Coal Valley, Case 
No. 1,128.] 

2. A case of damage resulting from inevita- 
ble accident, is defined to he, "that which a party 
charged with the offense could not possibly pre- 
vent, by the exercise of ordinary care, caution 
and skill." 

[Cited in The Johannes, Case No. 7,332.] 

3. There is no ground for the conclusion in this 
case, that the injury was unavoidable; but on 
tlie contrary, it is a case of mixed or mutual 
faidt. 

4. To constitute a proper basis for a decree ap- 
portioning the damages equally to each boat, as 
in a case of mixed or mutual fault, the evidence 
nuist enable the court to find the specific faults 
of each, from which the injury resulted. 

[Cited in The Hudson, 15 Fed. 167.] 

5. If the court is satisfied that both boats were 
in fault, and yet, from the conflict in the evi- 
dence, cannot find, with reasonable certainty, 
the specific faults of each, it constitutes a case 
of inscrutable fault; and, in such case, in ac- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



cordance with the law as settled in the United" 
States, a decree for the equal apportionment of" 
the damages resulting from the injury may be- 
entered. The present is adjudged to be such ai 
case, and a decree is entered in accordance with) 
the principle stated. 
[Cited in The Atlas, Case No. 633; The Com- 
et. Id. 3,050; The Mary Patten, Id, 9,223 p 
The J. W. Everman, Id. 7,591; Vanderbilt 
V. Reynolds. Id, 16,839; Ebert v. The Rexi- 
ben Doud, 3 Fed. 522.] 

[This was a libel by M. E. Lucas and oth- 
ers against the steamboat Thomas Swann 
(T. Sweeny and others, owners) to recover 
for damages sustained by collision.] 

Walker, Kebler & Force, for libellants. 
T. D, Lincoln, for respondents, 

LEAVITT, District Judge. This is a case- 
in admiralty, brought by the libellants, a& 
owners of the steamboat Fanny Fern, to ob- 
tain compensation for an injury to that boat,, 
by a collision with the steamboat Thomas 
Swann, of which the respondents are the- 
owners. This collision occurred, a little after- 
4 o'clock in the morning of 2Sth February, 
1854, .on the Ohio river, some ten or twelve- 
miles below Wheeling, in the channel be- 
tween Little Grave Creek bar and the Ohio 
shore, near the head of the bar, and at the- 
distance of something upwards of one hun- 
dred yards from that shore. The Fern was. 
a stem-wheel boat of about 450 tons bur- 
then; the Swann is a side-wheel boat, of the- 
largest class of Ohio packet boats, and was, 
at the time of the collision, one of the boats- 
of the Union Line, from Louisville to Wheel- 
ing. 

The libellants allege, that as the result or 
the collision, their boat immediately sunk irt 
fourteen feet of water; and they claim dam- 
ages for the full value of the boat, as being- 
a total loss. They also allege, that the in- 
jury to the Fern was caused solely by the- 
fault and misconduct of those having charge- 
of the respondents' boat; and set forth as 
the foundation of their claim for indemnity, 
that the Fern was descending the river, in * 
the proper and usual place of a descending- 
boat, a short distance above the head of the- 
Grave Creek bar, and that her pilot, noticing- 
the lights of a boat coming up near the Ohio- 
shore, and having no signal from her, whea 
the boats were within from a quarter to less, 
than a half a mile of each other, he gave twa 
taps of the large bell of the Fern, thereby in- 
dicating his wish to take the left-hand side- 
of the channel. The ascending boat proved 
to be the Swann; and the libellants aver, 
that she made no response to the Fern's bell, 
and that the Fern continued her coui-se 
down, in her proper place, when her pilot, 
seeing the Swann veering across the chan- 
nel, towards the Virginia side, promptly gave- 
the order for stopping and backing; that the 
boat was stopped and backed, and eveiy pre- 
caution used to prevent a collision; but that 
the Swann, wrongfully pursuing her course 
across the channel, sti'uck the Fern nearly at. 
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right angles, on the starboard side, near the 
foot of the stairs, about fifteen feet from 
the bow of the boat, cutting her about two- 
thirds through, and causing her to go down 
in less than one minute. 

The respondents, on the other hand, deny 
that there was any fault or misconduct on 
the part of those having charge of their boat; 
and insist that the Fern, before entering the 
.channel between the bar and the shore, was 
not in the proper place of a descending boat, 
being not more than thirty yards from the 
Ohio shore, and so near thereto, that in the 
line of vision from the pilot-house of the 
Swann, the lights of the Fern were so blend- 
ed with the lights on shore at that point, 
that thej' could not be distinguished; and 
that from this cause the pilot of the Swann 
did not know, and had no reason to suppose, 
that a boat was coming down, till the bell of 
the Fern was heard, at which time the boats 
were not more than 200 or 250 yards apart; 
and that instantly, on being apprised that a 
boat was coming down, the pilot of the 
Swann gave one tap of the large bell, to in- 
dicate that he could not take the Ohio side 
of the channel, and almost simultaneously 
i-ang the bells for stopping and backing. 
The respondents also insist that, when the 
Pern's bell was heard, the Swann was in the 
proper place of an ascending boat of her 
size, at that stage of water, following the 
channel, and slightly quartering towards the 
Virginia shore; and that the Fern, being 
close to the Ohio shore, and with every facil- 
ity for passing the Swann on that side, had 
no right to signal for the Virginia side; and 
that the Fern improperly attempted to cross 
the channel, and was nearly at right angles 
with it, when the boats came together. And 
they insist also, that having made the at- 
tempt to cross, she was wrong in stopping 
and backing; and that the collision was the 
result of this improper navigation, and not 
of any faulty conduct on the part of the 
Swann. It may be noticed here, as one of 
-the facts about which there is no contra- 
diction in the evidence, that the Swann 
struck the Fern at an angle of about 72° 
with her stern; and that she sunk near the 
head of the bar, about one hundred yards 
from the Ohio shore: her stern being In deep 
water, and very near the line of navigation 
usually followed by bQth ascending and de- 
scending boats at that point. This brief out- 
line presents the nature of the controversy 
between these parties. Their theories and 
assumptions, both in the pleadings and by 
the evidence, are in direct conflict; and it 
may be added, both cannot be sustained. 
The libellants claim that their boat was 
without fault and therefore that the re- 
spondents are answerable for the whole dam- 
age she has suffered from the- collision; 
while the respondents claim that the injury 
to the Fern was not occasioned by any fault 
on their part, but is chargeable solely to her 
mismanagement. The evidence affords no 



ground for any unfavorable presumption 
against either of the parties for any failure 
to comply with the requirements of the act 
of congress of 1852 [10 Stat 61]. Whatever 
of contradiction there may be in the proofs 
in other respects, it satisfactorily appears 
that each of the boats was provided with 
the requisite signal lights, and that they 
were in good order at the time of the colli- 
sion; and also that each was manned with 
the usual and necessary number of men and 
officers. And it is specially worthy of no- 
tice here, that the proof is ample, on both 
sides, to show that the pilot of each boat on 
duty at the time of the collision was, in all 
respects, trustworthy, and well qualified for 
the duties of his station. 

With a view to some proper basis for a de- 
cree in this case, I have carefully read and 
reflected on the great mass of evidence pre- 
sented on the hearing, partly oral, but most- 
ly in the form of depositions. In this effort, 
I have encountered great difficulties, arising 
from the discrepant and contradictory char- 
acter of the evidence, for and against the op- 
posite claims of the parties. It is impossi- 
ble, by any mental process, or upon any 
known principle of estimating the prepon- 
derance of evidence, to decide with even rea- 
sonable certainty, in what direction the scale 
should incline. With equally favorable op- 
portunities of witnessing the occurrences to 
which they testify, and with the presump- 
tion that the witnesses on either side are 
equally intelligent, truthful and credible, it 
would seem to be an arbitx-ary exercise of the 
discretion of a judge, to reject the testimony 
given by one party and accredit that given 
by the other. To show the difficulty, if not 
the utter impossibility, of sustaining the hy- 
pothesis of either of these parties, it is only 
necessai-y to state some of the essential fea- 
tures or aspects of the case, in regard to 
which the evidence is in direct and irrecon- 
cilable conflict. And first, it is a conceded' 
fact in the case, that the signal bell of the 
Fern, the descending boat, was first sounded; 
but as to the relative position of the boats, 
when the bell was tapped, and when the pilot 
of the Swann was apprised that a boat was 
approaching, the testimony of the parties is 
essentially variant. The witnesses for the 
libellants testify that the Fern, at that point, 
was in the proper place of a down-going boat, 
some one hundred and thirty yards out from 
the Ohio shore, and nearly on a line with the 
inner side of the bar. On the other hand, the 
respondents' witnesses testify, that when the 
bell of the Fern was first tapped, she was 
so near to the Ohio shore, that her lights 
were blended with, and could not be distin- 
guished from, lights along the shore; thus 
rendering it impossible for the pilot of the 
Swann to know that a boat was coming 
down, until her bell was heard; and also, ex- 
cluding the descending boat from the right 
of choosing the outer or Virginia side of the 
channel, and making it altogether wrong in 
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ber to cross the ebannel, for tlie purpose of 
getting on that side. And the evidence is 
not less conflicting, in reference to the posi- 
tion of the Swann, the ascending boat, at the 
point where she was first seen by the pilot 
of the Fern. On one side, the proof is, the 
Swann was coming up the Ohio shore; on 
the other, that she was out in the channel, 
quartering to the Yirginia side. And as to 
the distance between the boats when the 
Fern was first seen by the pilot of the other 
boat, a point, of vital importance in the deci- 
sion of the case, the evidence is veiy discrep- 
ant The pilot of the Fei-n swears the dis- 
tance was near a half a mile, and other wit- 
nesses for the libellants state it as upwards 
of a quarter of a mile; while for the re- 
spondents it is proved it did not exceed two 
hundred and fifty yards, and in the opinion 
of one witness, was not more than one hun- 
dred and fifty yards. There is also a direct 
contradiction between the testimony of the 
parties as to the course of the two boats, and 
their position at the time they came together. 
The libellants' witnesses swear the Fern waa 
running straight down the river, up to the 
time when the pilot tapped her 'bell, and was 
then turned slightly across towards the Vir- 
ginia side; whereas the respondents' wit- 
nesses say she was running nearly square 
across the river, and was struck by the 
Swann almost at right angles. And there is 
the same conflict in reference to the position 
of the latter boat The witnesses for the li- 
bellants prove that the Swann turned out 
from the Ohio shore and was pointed across 
the channel, towards the Virginia shore, 
when the collision took place. The witnesses 
on the other side say her courae was not 
changed from the time the Fern was seen, 
and was but slightly inclined towards the 
Virginia shore. And again, while the wit- 
nesses on one side state positively that the 
Swann ran into the Fern, those on the other 
are equally clear that it was the Fern that 
struck the Swann. These are some of tlie 
points in reference to which the evidence is 
conflicting, to an extent that makes it difll- 
cult to come to a conclusion for or against 
either of the parties. The libellants, as the 
result of this unfortunate collision, are the 
sole sufferers, no injm-y having been sus- 
tained by the other, boat; and, as already 
stated, they claim indemnity for the whole 
amount of the injuiy they have sustained. 
They are entitled to a decree for this, only 
on making proof that the injury resulted 
from the fault of those having charge of the 
respondents' boat, and that there was no 
want of ordinary care or skill on the part of 
the libellants, to prevent the collision. On 
the other hand, it is a well settled principle 
of maritime law, that the fault of one boat 
or vessel will not excuse any want of care, 
diligence or skill iu another. Now, if tlie 
court was at liberty to regard the evidence 
for the libellants, to the exclusion of that of- 
fered by the other party, there could be no 
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hesitation in decreeing indemnity for the full 
amount of the injury. That evidence proves 
the respondents' boat to have been in. ^ault, 
without any blame imputable to the libel- 
lants. But, if the evidence of the respond- 
ents is received and accredited without re- 
gard to that adduced by the libellants, the 
fault would rest upon the boat of the latter; 
and, the result would be, a decree dismissing 
the libel, at the costs of the libellants. But 
for the reasons stated, I am unable satisfac- 
torily to come to either of these conclusions, - 
or enter a decree upon either of the grounds 
indicated. 

Without thinking it necessary, in the view 
I take of this case, to enter minutely into the 
examination of the evidence presented on 
both sides, I am prepared to state, as the 
conclusion of my mind, that the collision in 
controversy was not the result of inevitable 
or unavoidable accident This is defined to 
be, "that which a party charged with an of- 
fense could not possibly prevent, by the exer- 
cise of ordinary care, caution and maritime 
skill." 2 Dod. S3; 2 Wm. Bob. Adm. 205; 
Fland. JMar. Law, 298. It is not a reasonable 
supposition, that the injury sustained by the 
libellants' boat could have been inflicted, 
without some fault and as the mere result of 
unavoidable necessity, Therfi was, at the 
time of this occurrence, noc less than twelve 
feet of water in the channel of the river, and 
it was then rising. At the place where the 
Fern sunk, near the outer edge of the upper 
pai*t of Grave Creek bar, there was a depth 
of fourteen feet There was deep watei* the 
whole width of the channel between the 
edge of the bar and the Ohio shore, which, 
at that stage of water, was from one hun- 
dred to one hundred and twenty yards wide; 
and even upon the bar itself there was six 
feet water. There was then ample verge for 
these boats to have passed, without coming 
in contact And moreover, there- is no dis- 
agi'eement in the statements of the witnesses, 
that the night was calm, and, although some- 
what cloudy, not so dark as to render nav- 
igation difficult or dangerous. With these 
facts in view, there would seem to be no dif- 
ficulty in reaching the conclusion, that thei'e 
was a censurable want of care, caution, or 
skill, in the management of these boats; and 
that the injury cannot be fairly placed to the 
account of inevitable accident 

It follows from this conclusion, that if this 
is a case warranting a decree of indemnity, 
it must be regarded either as one of mixed or 
mutual fault, or of inscrutable fault. If it be 
a case belonging to the first of these classes, 
by the well settled principles of the maritime 
law — differing in this respect from the com- 
mon law— the decree must be for an equal 
apportionment of the injmy sustained, be- 
tween the two boats, witii such order in re- 
spect to costs, as the court may deem equi- 
table. While I do not affirm that such a de- 
cree might not be justined in this case, there 
would seem to be an objection to such a dis- 
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position of it. As I understand tlie maritime 
law, the com-t not only must find, as a basis 
of ^ch decree, that the blame is imputable 
to both parties, but must find specifically the 
faulty acts of each, to which the injury is to 
be charged. As already intimated, it may be 
well doubted, whether the most seardiing 
analysis of the evidence would result in a 
satisfactory conclusion as to the precise acts 
which were the direct cause of the collision. 
The contradictoiy character of the evidence 
involves the facts of this case in great doubt, 
and renders it exti-emely difficult to attain 
such a result with reasonable certainty. 
Nearly every fact stated by the witnesses, 
imputing censure in the management of 
either of the boats, is so far impugned by 
opposing evidence, as to create doubt and un- 
certainty. In this state of the case, the court 
would scarcely be justified in assuming a 
theory, which could only be maintained by 
arbitrarily repudiating the evidence on one 
side, and accrediting that offered by the oth- 
er. For the reasons which will be stated 
hereafter, there is no necessity for a resort to 
this despei*ate expedient, to attain the ends 
of justice in this case. It is true, there is 
one exception to the remark just made, that 
nearly every material fact implicating either 
boat is contradicted by opposing testimony. 
It has not escaped the attention of the court, 
that the evidence shows conclusively, that 
the Swann, as the ascending boat, failed to 
give the first tap of the bell, as required under 
certain circumstances, by the rules of the 
board of supervising inspectors, adopted pur- 
suant to the steamboat law of 1832. This act 
of congress confers on this board ample au- 
thority to adopt such rules; imd they are 
obligatory in cases to which they fairly apply. 
And a violation of any of these rules, result- 
ing in disaster, raises a presumption of cul- 
pability, which can only be removed by proof 
that the collision is attributable to some other 
cause. The rule referred to requires the pilot 
of an ascending boat, "so soon as the other 
boat shall be in sight and hearing, to sound 
his bell," etc. But if, with ordinary dili- 
gence, the descending boat is not seen or 
heard in time to enable the pilot to comply 
with the rule, no censure can attach for not 
doing so. It would seem from the evidence of 
the respondents, that the Fern, from the fact 
that she was too near the Ohio shore, and 
from the impossibility of distinguishing her 
lights from those on the shore, was not seen 
and known to be a steamboat, until her bell 
was heard by the pilot of the Swann. This 
fact would excuse the pilot for not complying 
with the rule referred to. In reference to 
some other requirements contained in these 
rules, which have been noticed in the argu- 
ment, I have only to say, that I doubt their 
application to the then state of the river, and 
the circumstances in which these boats were 
placed, immediately preceding the collision. 
There was not only a wide channel between 
the Ohio shore and the bar, but, in point of 



fact, there was water enough on the bar it- 
self, for either of the boats to have passed 
over it. Without further remarks on this 
point; I have only to say, in reference to the 
rules referred to, that they must be consti'ued 
In subordination to the paramount rule of 
navigation, that a collision must always be 
avoided if possible; and an injury inflicted 
will not be justified, unless inevitable, on the 
gi'ound that the injured boat had violated a 
prescribed rule. But I do not propose to enter 
into an elaborate inquiry, whether this is a 
case of mixed or mutual fault, justifying a 
decree on that basis. In my judgment, there 
are, as before intimated, obstacles in the way 
of entering such a decree in this case. And 
as it may be disposed of on another principle, 
according, as I think, with strict justice and 
the doctrines of the maritime law, I prefer to 
place it on that ground. In its results, so far 
as the interests of these parties are concerned, 
the decree which I propose to enter, for an 
equal apportionment of the loss sustained by 
the collision, is the same as if based on the 
finding of mixed fault. 

As already intimated, I cannot upon the 
evidence before me, with any reliable certain- 
ty, adopt the conclusion, that the injury suf- 
fered by the libellants arose from the sole 
fault of those in charge of the respondents' 
boat; nor can I find the reverse of this prop- 
osition to be satisfactorily established, and 
thus hold, that the respondents are absolved 
fi'om all liability for the injury sustained. 
It is equally clear, for reasons before advert- 
ed to, that this injury cannot be fairly 
charged to inevitable accident. It is a fair 
deduction from the facts before the court, 
that the cause of this collision is to be found 
in the faulty management of one or both of 
these boats. And I have no hesitation in 
concluding, that in the excitement produced 
by the occasion, the pilots of both were in 
fault. This is a reasonable implication from 
all the circumstances involved in the trans- 
action. And yet, from the conflict in the 
evidence, as before remarked, it is difficult, if 
not impossible, to determine to what direct 
and specific acts the collision is to be attrib- 
uted. And this, as I understand the maritime 
law, makes it a case of damage or loss, aris- 
ing from a cause that is inscrutable. It is 
not, of course, to be inferred from this, that 
any doubt exists that the immediate cause of 
the injui-y to the Fern, was the collision be- 
tween the boats; but it implies that the 
causes which led to this result are involved 
in obscm'ity and doubt. 

In this view it only remains to inquire 
what decree shall be made in this case. This 
is the only occasion on which this point has 
been before this court, and I confess, that 
from my limited experience in the adminis- 
tration of maritime law, I enter upon its 
consideration with some hesitancy, and with 
great reason to distrust the conclusions to 
which I might be led, unaided by the light 
which others have thrown upon the subject 
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It is insisted by the counsel for the re- 
■spondents, that the maritime law gives no 
redress for an injury resulting from the col- 
lision of boats or vessels, unless the court 
•can find from the evidence that it was the 
result of the sole fault of one; or that it was 
mixed or mutual fault This ground sup- 
poses that there can be no decree for an ap- 
portionment of the loss, if, for any reason, 
•the cause of the injury is inscrutable, or left 
in such doubt that there can be no satisfac- 
tory finding of specific facts. The English ad- 
miralty decisions referred to by counsel would 
seem to sustain this position. They certainly 
show, that where the cause of the injm-y is 
insemtable, and the proof does not implicate 
either of the parties as in fault, there can 
l)e no decree for an apportionment of the 
loss. I do not think they establish it as the 
law in England, that where there is reason 
to conclude one or- both parties were in fatdt, 
but the evidence leaves it uncertain which, 
that no decree can be rendered for a contri- 
Ijution by moieties, I do not, however, pro- 
pose a critical examination of these cases, as 
I consider the question referred to as satis- 
factorily settled in this country. In his 
commentaiiee on Bailments (sections 609, 
610), Judge Story discusses this question, 
and maintains the right and expediency of 
clividing the loss, as between colliding ves- 
sels, where the fault is inscrutable. His 
language is: "Another case has been put by 
a l^pi'ned commentator on commercial law. 
It is, where there has been some fault or 
neglect, but on which side the blame lies is 
insemtable, or is left by the evidence in a 
state of uncertainty. In such a case, many 
of the maritime states of continental Europe 
have adopted the rule to apportion the loss 
between the vessels." The writer referred 
to by Judge Story is Mr. Bell, whose com- 
mentaries on the laws of Scotland have 
given him a distinguished reputation as a 
jurist. And in reference to the doctrine as- 
serted by this author, Judge Story remarks, 
that ''if the question be still open for con- 
troversy, there is great cogency in the reason- 
ing of ISIr. Bell, in favor of adopting the mle 
of apportioning the loss between the parties. 
Many learned jurists have supported the 
.justice and equity of such a rule; and it 
especially has the strong aid of Pothier, and 
Valin, and Emerigon." In a note appended 
to the section before cited, Judge Story has 
inserted the argument of Mr. Bell in the 
maintenance of his views, the force and 
clearness of which certainly entitle it to the 
highest consideration. I am not informed 
whether the doctrine, thus approvingly re- 
ferred to by Judge Story, has been distinctly 
-asserted by him in any case calling for its 
.judicial recognition. But another learned 
American judge, eminent for his profound 
research in the doctrines of the maritime law, 
and his able and judicious administration of 
that law, holds the rule for the apportion- 
ment of damages, in cases of an injm-y by 
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collision, where the fault is uncertain or in- 
scrutable, as indisputable, in the United 
States. In the case of The Scioto [Case No. 
12,308], Judge Ware, the learned judge .of 
the United States for the district of Maine, 
says: "This rule in admiralty— a contribu- 
tion by moieties— seems to prevail in three 
cases: First, where there has been no fault 
on either side; second, where there may 
have been fault but it is uncertain on which 
side it lies; and third, where there has been 
fault on both sides." In the syllabus of this 
case, the point is stated thus:— "But if it— the 
collision— happens without fault in either 
party, or if there was fault, and it cannot be 
ascertained which vessel was in fault, or if 
both were in fault, then the damage and loss 
are divided between them, in equal shares." 
I may be permitted to remark, though I have 
not seen the reported cases, that I am in- 
formed that since the decision in the case of 
The Scioto, before referred to, Judge Ware 
has asserted the same principle in other 
cases. To what extent other American 
judges have affirmed it, I have not the means 
of information. But having the high sanc- 
tion of Story and Ware— both known as able 
exponents of the maritime law— and sustain- 
ed, too, by the most distinguished jurists of 
continental Europe, I have no hesitancy in 
applying it to the case before the court. A 
late elementary writer on maritime law in 
this country, of high reputation for accuracy 
and learnmgy^ affirms, that "without question, 
the doctrine above stated is the American 
law on this subject." This writer says: 
"Where the collision is evidently the result 
of error, neglect, or want of precaution, 
which error, neglect, or want of precaution is 
not directly traceable to either party, but is 
inscrutable, or left by the evidence in a state 
of uncertainty, there the rule of the mari- 
time law is, that the loss must be apportioned 
between the parties, in equal moieties." 
Pland. Mar. Law, 296. This writer admits 
that a different rule prevails in England, 
but very justly remarks "that the rule adopt- 
ed in England does not necessarily determine 
the law for us, in the United States. And 
accordingly, we find that the courts of ad- 
miralty in this country adhere to the rule of 
the ancient maritime law." Id. 298. 

Adopting this view of the law, and satisfied 
that the application of the principle adverted 
to meets the real equity of the case, I shall 
decree an equal apportionment of the loss 
between the parties. As already stated, the 
contradictory and irreconcilable character of 
the evidence leaves the mind in- doubt and 
uncertainty, as to some of the important 
facts in the case; but there is a satisfactory 
ground for the conclusion that both the col- 
liding boats were in fault, and therefore that 
each shall contribute to the loss. And I may 
remark here, that in my judgment, the en- 
forcement of the principle here sanctioned, 
is not only vindicated as in itself just and 
equitable, but in its application to the navi- 
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gation of tlie western waters, as altogether 
expedient Heretofore, in cases of collision, 
the great object of each party has been to 
prove his adversaiy exclusively in the wrong, 
and thereby avoid all pecuniary liability. 
And it is almost proverbially true, that in 
collision eases, each party has but little diffi- 
culty in sustaining, by the proofs, any state 
of facts which may be insisted on. In most 
cases, the witnesses on either side, from a 
misapprehension of the facts, or a dishonest 
purpose of representing them falsely, involve 
the transaction in such doubt and uncertain- 
ty as to render it impossible to reach a satis- 
factory conclusion. If, under such circum- 
stances, a reasonable ground is furnished for 
the conclusion that there is fault on both 
sides, and that each party should share in the 
loss sustained, there would be greater cau- 
tion and vigilance in navigation, and less ef- 
fort and less temptation, by corrupt or un- 
fair means, to misrepresent or distort facts. 
It appears satisfactorily, that the injury re- 
sulting from the collision fell almost exclu- 
sively on the Fern. The injury lo the Swann 
is so slight that the respcmdents have set up 
no claim to remuneration. The result, there- 
fore, of the decree will be, that one-half of 
the actual loss or injuiy sustained by the 
Fern, must be paid by the respondents. The 
value of the Fern is variously estimated by 
the witnesses who have testified on that sub- 
ject, at sums ranging from $12,000 to $20,000. 
For the purposes of this decree, the court fix 
her value at $15,500. There is proof in the 
case that the Fern has been raised, but no 
evidence was offered of her value, including 
her engine and machinery, after the collision. 
This value, whatever it may be, will be de- 
ducted from the sum of $15,500, and the 
respondents are decreed to pay the libellants 
one-half of the balance. It will be necessary 
to appoint a commissioner to inquire into 
and report the value of the Fern after the 
injury. This will be provided for in the de- 
cree to be entered. In reference to the costs, 
imder the circumstances of the case, no dis- 
crimination will be made between the parties, 
and they will therefore be paid equally. 
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LUOASBY V. UNITED STATES. 

[2 Hayw. & H. 86.] i 

Circuit Court, District of Columbia. Dec. 18, 
1852. 

ISDICTMEXT FOIl RECEIVING STOtEX GoODS. 

In an indictment for receiving stolen goods, 
statements made by the prisoner to a witness, ad- 
mitting that he had received the goods, and dis- 
flosin? where they could be found, and that he 
had better tell the truth in the matter. Hdd, 
to be voluntary and permissible in evidence. 

The jurors of the United States, for the 
county aforesaid, on their oath, present that 



1 [Reported by John A. Haywood, Esq., and 
George C. Hazelton, Esq.] 



Anthony Lueasey, late of the county afore- 
said, laborer, on the Gth day of July, 1852, 
with force and ai-ms at the county afore- 
said, one watch of the value of $14 and one 
watch of the value of $150, of the watches, 
goods and chattels of one Charles Lesiaidi, 
before then feloniously stolen, taken and 
carried away, falsely, wickedly and unlaw- 
fully did receive and have (he the said An- 
thony Lueasey, then and there well knowing 
the said watches, goods and chattels to have 
been feloniously stolen, taken and carried 
away) against the form of the statute in 
such case made and provided, and against 
the peace and government of the United 
States. The jury found the prisoner guilty 
as charged, and the court sentenced him to 
suffer imprisonment at labor in the peni- 
tentiary of the District of Columbia for the 
period of three years. 

The United States to support the issue on 
their part, joined offered evidence tending to 
prove the commission of the larceny as 
charged in the indictment They further of- 
fered one Gustare Heisler, a competent wit- 
ness who gave evidence to prove that the 
larceny was committed on the night of 17th 
of June, 1852, by one BurfPettit and other 
persons, of which the prisoner was not one. 
The United States then offered James B. 
Lokey, a competent witness, who gave evi- 
dence tending to prove that after the pris- 
oner had stated he found the watches un- 
der some coal or lumber near the canal, ^nd 
after it was represented to him that this 
story was improbable, and after he had been 
taken to the Avatch-house, he sent for the 
said James B. Lokey, who went to see him 
at the watch-house, and then told him that 
it would be better for him to tell the truth; 
that he persisted in saying that he had found 
the watches; that said Lokey asked him 
where the watches were, to which the pris- 
oner answered that he did not know; that 
said Lokey replied it was no use for him to 
say so, as Lesiaidi had seen him with them, 
as he had sold one, and had offered to sell 
the other; that the prisoner knew where 
the gold watch was, and ought to tell said 
Lokey where it was; that the prisoner then 
told said Lokey that the gold watch was in 
a wood-yard between 13th and 14th streets, 
on the south side of New York Ave., and de- 
scribed the particular place where it was 
concealed; that said Lokey, accompanied a 
constable, went to the place described by the 
prisoner, and there found the gold watch. 

The prisoner by his counsel objected to the 
said Lokey being permitted to state any of 
the foregoing conversation between him and 
the prisoner, which took place after said 
Lokey had told him that it would be bet- 
ter for him to tell the truth, but the court 
overruled the objection and permitted the 
whole of the subsequent conversation as 
afox'esaid to be related by said Lokey to the 
jury. To which i-uling of the court, and to 
the admission of which said subsequent con- 
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versation, the prisoner by liis counsel excepts 
ana prays, &c. Judgment of tlie criminal 
court affii'med. 
Philip R. Fendall, U. S. Atty. 
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LTJOE y. SPRINGFIELD FIRE & MARINE 
INS. CO. 

[1 Flip. 281; 1 2 Ins. Law J. 443; 5 Chi. Leg. 
isfews, 303; 19 Slyers' Fed. Dec. 636.] 

Circuit Court, TV. D. Micliigan. Marcli, 1873. 

INS0KASCE Policy— CoJiPROJiisE — Valued PoLicr. 

1, A compromise agreement to constitute a 
good defense to i r uit upon any insurance policy, 
must be binding upon both parties, and of such a 
character as to operate as a satisfaction of the 
contract of insurance. 

[Cited in Fisher v. Crescent Ins. Co., 33 Fed. 
552.] 

2. A policy enumerating certain articles with 
figures indicating dollars placed opposite to each, 
does not constitute a Talued policy. 

[Action by Benjamin Luce against the 
Springfield Fire & Marine Insurance Com- 
pany.] 

O. E. Corbitt and L. D. Norris, for plaintiff. 
Hughes, O'Brien & Smiley, for defendant. 

WITHEY, District Judge. Luce brings 
this action as the assignee of a policy of in- 
surance, issued by the defendant to James 
H. Roberts, dated February 28, 1871, insur- 
ing Roberts "against loss or damage by fire 
to the amount of $2,500, for one year, on his 
oil paintings, consisting of landscapes and 
portraits, as per schedule, $7,300 other in- 
surance." In the printed portion of this pol- 
icy is this clause: "Said loss or damage to 
be estimated according to the true and ac- 
tual cash value of the said property at the 
time the same may happen." 

The schedule referred to in the policy was 
made up and furnished, by the insured to de- 
fendant's agents some two or three days aft- 
er the application for insurance, and subse- 
quent to the date of the policy, enumerating 
one hundred and five paintings; opposite each 
is extended in figures what purports to be 
Roberts' estimate of value. I say Roberts' 
estimate, because it is in proof that the fig- 
ures indicate his valuation. The schedule 
reads: 

"President Taylor and Cabinet, $1,000; 
President Harrison and Cabinet, $1,000; one 
full-length portrait of Washington, $1,000; 
General Taylor and the Battle of Buena Vis- 
ta, $3,000," etc., comprising one hundred and 
five paintings, the aggregate of the sums ex- 
tended amounting to $45,900. Three ques- 
tions are presented: 1st— Was there a com- 
promise between Roberts, plaintiff's assignee, 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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and defendant and the other companies that 
issued policies insuring the property? 2d— 
Was the policy issued by defendant a valued 
policy? 3d— What is the measure of dam- 
ages? 

Four companies issued policies covering the 
property in question, three of them Insm-ing 
$2,500 each, and one $2,400, making $9,900 
insurance. Defendant's policy was for $2,- 
500; the Phoenix, of Hartford, $2,300; the 
Home, of New York, $2,500, and the Queen, 
of Liverpool and London, $2,400. Mr. Ireton, 
the general agent and adjuster of the Phoe- 
nix, visited Grand Rapids, and under claim 
that he represented, for pm-poses of settle- 
ment, all the companies, obtained an under- 
standing with the insured that the compa- 
nies would pay pro rata, and the insured 
would accept $3,000 in full satisfaction of 
the four policies. All the paintings, save 
two, having been destroyed by fire, Roberts 
claimed $9,900 full insurance. Ireton claimed 
the paintings were worthless as works of art,' 
and of ti'ifluig value. The evidence shows 
that Ireton had no authority to bind all the 
companies, consequently his promise that any 
company for which he was not authorized to 
act would give Roberts a draft for its pro- 
portion, was not binding on such company. 
From which it follows that as to all the poli- 
cies there was no binding compromise. 

By the terms of the an-angement, Roberts 
was to receive drafts from the companies As 
soon as they could anive from Dea*oit, where 
defendant and the Queen were represented 
by general agent and adjuster. The tvvo 
drafts from Detroit were received within two 
or three days by the local agents at Grand 
Rapids, who offered them to Roberts if he 
would receipt and surrender the policies of 
those companies. A few days after this Rob- 
erts transferred to plaintiff. Luce, all the pol- 
icies remaining in his hands, and his rights 
in the surrendered Phoenix policy. No draft 
in behalf of the Home Company was received 
by the local agents, nor was one drawn or^ 
tendered to Roberts in behalf of the Home 
until the trial of this cause. 

Mr. Ireton, at the time of the arrangement 
of compromise, gave Roberts a draft for 
$7.57.58 on the Phoenix Company, being its 
proportion of the $3,000 to be paid in com- 
promise, and took up the policy of that com- 
pany. The tender by defendant and the 
Queen was conditioned that Roberts surren- 
der and receipt the policies. It would seem 
that such incomplete tender by two compa- 
nies, and no seasonable tender by the Home, 
would present another good reason why the 
compromise was not effected, if a tender and 
readiness to perform were necessary. But 
standing as a mere agreement of compro- 
mise, it must have been one which would 
operate as a satisfaction of the contracts of 
insurance before such agreement can be of- 
fei'ed as a defense to an action on the poli- 
cies. A compromise agreement like accord 
and satisfaction, in order to take away the 
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right oi action on tlie original contract, must 
be an agreement which is substituted for the 
.pre-existing obligation. It must bind both 
parties so that suit may be maintained by 
■either, to enforce the same. I thinl; neither 
pai'ty was bound by the compromise arrange- 
ment, except so far as it was executed, as it 
tmdoubtedly was, with the Phoenix Com- 
.pany. 

The question of valued policy is not so free 
from difficulty. This policy runs very close to 
the dividing line between an open and a 
valued policy, but after much consideration 
it is my opinion that this is not a valued pol- 
icy. Such a policy determines beforehand, 
the amount for which the insurer is liable 
in case of loss, and is inserted in the policy 
as a fixed sum, to be paid if loss occurs. It 
■does more than merely value the property in- 
sured, it values the loss. To do this the policy 
must amount to a contract, either to pay, in 
■case of loss, a stipulated sum; or that the 
property shall be estimated at a stipulated 
sum in ease of loss. Such seems fairly stated, 
to be the rule of the books. Pland. Ins. 45; 
Phillips, Ins. § 1178, 1180, 1213; Harris v. 
Eagle File Ins. Co., 5 Johns. 368; Laurent v. 
■Chatham Fire Ins. Co., 1 Hall, 52, 53; Wal- 
lace V. Insurance Co., 1 Benn. Fire Ins. Cas. 
412. 

An agreement between the insurer and in- 
sured tliat the property shall be estimated at 
a ceitain sum, would make a valued policy, 
and the question is, was that done- in this 
case? It has been held, when the policy de- 
scribes the property, and contains a clause 
^'valued at," or "agreed value," or "worth," 
followed by a specific sum, that such words 
indicate a valued policy, because amounting 
to an agreement that in case of loss, the prop- 
erty sliall be estimated of the value stated. 

If the policy, after describing the property, 
had added only "value §10,000" or other sum, 
this might probably, by analogy with decided 
cases, be held a valued policy; and yet, it 
w ould then seem not to be within the idea of 
a valued policy as defined in the books, but 
to value the property, not the loss; between 
valuing the property and valuing the loss, the 
books have attempted to make distinction, 
and yet it verg^ upon a distinction without 
a difference, when we consider the cases cited 
to illustrate and support the i-ule; and yet, in 
principle, there is a clear distinction, though 
not always exemplified by the adjudicated 
cases. The tendency of the eases is to hold 
that valuing the- property values tlie loss, and 
is in the right direction. 

But does this policy indicate such an agree- 
ment between the parties? I read this policy 
as if, instead of the words "as per schedule." 
it ran thus: "Do insure James H. Roberts 
against loss or damage by fire, to the amount 
of $2,500, for one year, on his oil paintings, 
consisting of landscapes and portraits, vik;: 
President Taylor and Cabinet, $1,000; Presi- 
dent HaiTison and Cabinet, $1,000; one full 
lengtli portrait of Washington, $1,000; Gen- 



eral Taylor and the Battle of Buena Vista, 
?3,000," and so on, with the entire list of 105 
paintings. 

Now unless the court interpolates into this 
contract some word or words, not there, be- 
fore the sign of dollars, in each instance, in- 
dicating that the figures represent agi-eed 
values, as "worth," "valued at," "value," o?- 
"agreed value," it is not clearly seen how the 
policy can be held, according to adjudicated 
cases, or upon principle, to be an agreement 
that in case of loss, such amounts shall be 
the estimated value of the paintings nametl. 
Especially is it difficult to so read the con-, 
tract, when further on, in the printed portion 
of the policy, is the express stipulation that 
"the loss or damage is to be estimated accord- 
ing to the true and actual cash value of the 
property at the time the same may happen." 

If the written part of the policy is incon- 
sistent with the printed portion, the latter 
must give way to the former. This is a well 
established rule in reference to policies of in- 
surance, but I am unable to say that there 
is any inconsistency, and certainly the rule is 
as well settled that the different classes must 
be made to harmonize if possible. They are 
not inconsistent, but in hai-mony, when read 
together. Without fmther discussion, I hold, 
for the reasons stated, that this is not a valued 
policy. 

The only question remaining is, as to the 
rule of damage. The plaintiff's only testi- 
mony on this subject is that given by Roberts. 
the insured, who says in his judgment, the 
paintings were worth forty-five thousand dol- 
lars. Roberts is an old man, and has for tliir- 
ty years been engaged in painting; but when 
his testimony is weighed in the light of the 
evidence produced by the defendant, no one 
can justly conclude otherwise than that Rob- 
ei-ts' judgment is not a safe criterion of the 
value of these paintings. The basis of his 
judgment was not stated, and I have little 
doubt no just basis for his extravagant valua- 
tion exists. 

On the part of the defendant there were 
four pei-sons test1.fied, all of whom speak from 
knowledge of works of art, including paint- 
ings. One, for thirty years has been a success- 
ful portiait painter; tTvo have been and are ex- 
tensive dealers in paintings and works of art, 
importing from Europe, and^ evincing a dis- 
criminating judgment of art works. They all 
testify that as works of art, these paintings 
had no value. Their judgment was based 
upon, and they testified in reference to, the 
two paintings which were not destroyed. Por- 
traits of "John Wesley," and "Governor 
Bouck," which were by Roberts, the insured 
declared to be of average merit with the 
paintings destroyed, as I have the testimony, 
though it is claimed he qualified this state- 
ment as to "Wesley." But take "Governor 
Bouck" asa standard. The witnesses say these 
two paintings, which were produced in court, 
are woilhless as works of art. Both paint- 
ings we. e thus characteiized; that of "Wesley" 
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utterly worthless, and that of "Governor 
Bouek" as very inferior; it has "hardness of 
color or surface texture, wanting in drawing, 
wholly defective in composition, coloring and 
everything. They do not come under the head 
of art." 

It is said by these witnesses, that land- 
scape paintings of like inferior quality, would 
he worth more than portraits,- because they 
would sell better at auction to persons with- 
out taste, or ignorant of art or of the value of 
paintings. They say landscapes of like want 
of merit might bring twenty-five to fifty dol- 
lars at auction. Portraits of "Governor 
Bouck" might bring twenty-five to thirty 
<lolIars, for the sake of having a copy of Elli- 
ott's original painting, but such portraits as 
"John Wesley," would be utterly worthless. 
Paintings find their market value mainly from 
their quality and the name of the artist. 
There are in this list of paintings eighty-eight 
portraits, four groups of portraits, five battle 
pieces, four historical pieces, and four land- 
scapes. Under the evidence, it is somewhat 
doubtful what the value of the destroyed 
paintings may be, but the proofs will justify 
me in finding about $3,000 as the value, par- 
ticularly if aided by the fact that the defend- 
ant, with the "Home" and "Queen" come into 
court and tender at this rate; while iii my 
opinion ^3,000 is the full value of the paint- 
ings in any and every aspect of the case; 
and I am not disposed, in view of all the 
facts, to fis the amount less. 

Defendant is liable for ?757.5S of this value, 
and .?M.20 for nine months' interest Judg- 
ment for plaintifiE $801.78, and costs. 
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Case 'No. 8,590. 

The LUCIA B. IVES. 

[10 Ben. 660.] i 

District Court, S. D. New York. Dec, 1879. 

Lien— Domestic Vessei/ — Advances— Necessa- 

iiiES — Charter — Costs. 
1. P. filed a libel against a vessel owned in 
Ihe state «f New York, to enforce a lien claimed 
to exist under the law of the state of New York, 
passed April 24, 1862. It appeared that F., as 
G broker, had negotiated a charter of the vessel 
for her owners, who resided at Sag Harbor, for 
•a term of sis months; that the charterer, who 
flcted as master of her, applied to P. to know 
where he should get stores for the vessel and P. 
obtained from C. an order on I/, for the stores, 
which were furnished to the master on that or- 
der. In appeared further that P. also procured 
§215 of C. on a pledge of bills of lading and paid 
it to the master to disburse the vessel. The voy- 
age was broken up so that the security failed 
And P. claimed that he owed C. the money. It 
appeared, also, that he advanced to the master 
S20 for labor in getting the vessel moved from 
Jersey Flats to Brooklyn, and $49 paid on re- 
-quest of the owners for wages of seamen on a 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
■ed by permission.] 
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previous voyage, and $25 for obtaining a bond 
for the vessel when under arrest, which bond 
was not accepted, and $25 for fees paid at the 
custom house. And he claimed $41 for com- 
missions in negotiating the charter: Held, that 
it did not appear that the libellant furnished the 
stores or advanced the money necessary to pro- 
cure them. 

2. It was not sufficiently proved that the $215 
was advanced for the purpose of "procuring nec- 
essaries" for the vessel, and, besides, it was ad- 
vanced, not by the libellant, but by C. 

3. TTiere was no lien on the vessel under the 
statute for the amount advanced for custom 
house fees, or for the sum paid to procure a 
bond, or for the commissions, they not being in- 
cluded in the term "necessaries." 

4. For the amount paid for moving the vessel 
the libellant had a lien, and also for the sum 
advanced to pay off the seamen, although by the 
terms of the charter, the charterer h.ad agreed to 
pay all expenses of the vessel. 

5. As the principal part of the claim was dis- 
allowed, the libellant should not have costs. The 
case of The John Farron [Case No. 7,341], dis- 
tinguished. 

In admiralty. 

L. S. Gove, for libellant 

^V. W. Goodrich, for claimants. 

CHOATE, District Judge. This is a libel 
filed by A. G. Fisher to enforce an alleged lien 
for supplies furnished and money advanced 
in this port for procuring necessaries for the 
schooner Lucia B. Ives of Sag Harbor. The 
lien is claimed under the statute of New York, 
passed April 24, 1802. The claim consists of 
three parts: (1), for ship chandler's stores 
sent on board by one John H. Lewis, but in 
fact supplied, as is alleged, by the libellant; 
(2), for money advanced to the master to be 
expended by him in necessaries, $213; (3), 
for money at different times advanced by the 
libellant to the master for specific necessaries, 
about $150. The statute referred to provides 
that "whenever a debt amounting to $50 or 
upwards, as to a sea-going or ocean-bound 
vessel, or amounting to $15 or upwards as to 
any other vessel, shall be contracted by the 
master, owner, charterer, builder or consignee 
of any ship or vessel, or the agent of either 
of them within this state for either of the 
following pui-poses, * * * 2d, for such pro- 
visions and stores furnished within this state 
as may be fit and proper for the use of such 
vessel at the time when the same were fur- 
nished, « * * 4th, on account of loading or 
unloading, or for advances made for tlie pur- 
poses of procuring necessaries for such ship 
or vessel, or for the insurance thereof; * * * 
such debt shall be a lien upon such vessel, 
* * * and shall be preferred to all otlier 
liens thereon except mariners' wages." 

1. As to the stores furnished by Lewis, the 
libellant'a testimony is that he was the bro- 
ker who negotiated a charter of the vessel for 
the owners, who reside at Sag Harbor to one 
John Burns for the term of six months; that 
after the charter was effected, and while the 
vessel was in the possession of the charterer, 
who also acted as master, the libellant acted 
as agent for him, and the master made up a list 
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of the stores needed for tlie vessel, and asked 
tlie libellant where lie should get them; that 
the libellant procured from one Growell, his 
father-in-law, an order for the master upon 
Lewis to furnish these stores; that they were 
furnished on this ordor. Thus it appears that 
Lewis furnished the stores to the master, eith- 
er partly or solely on the personal credit of 
Crowell. Orowell, though in court upon the 
trial, was not called as a "witness. I do not 
think it can he fairly claimed that the libel- 
lant either furnished the stores or advanced 
the money for the puriwse of procuring them. 
"Whether Lewis or Crowell may have a lien 
under the statute is not now in question, but 
either of them, it seems, would, unon the 
evidence, have a better claim to be the party 
within the benefit of the statute than this 
libellant. The libellant says, indeed, that he 
owes Crowell the amount. This may be and 
yet he may not be within the statute; more- 
over, it appears that the libellant made no 
charge to the vessel or any person for these 
goods. 

2. The ?215 was procured of Crowell by 
the libellant upon the pledge of- the freight 
bills or bills of lading for cargo shipped on 
the vessel for New Orleans. The libellant 
testifies that he paid it to the master to dis- 
bui-se the ship. This is all the proof there 
is that it was advanced, if advanced by him 
at all, for the purpose of "procm-ing neces- 
saries." I think this evidence is wholly in- 
sufficient to prove this fact. Many things 
jnight be included in "disbursing the ship" 
which could not be considered "the procuring 
of necessaries," upon the most liberal inter- 
pretation of those words. Aside from this 
dilficulty, I think it is entirely clear from 
the testimony that it was Crowell and not 
the libellant who advanced the money. The 
security taken has failed by the brea^ang up 

-of tJie voyage, and the libellant claims that 
he owes Cromwell the amount as money bor- 
rowed, but the evidence, especially consider- 
ing the fact that Crowell is not called as a 
witness, shows a direct advance by Crowell 
to the master on the pledge of the freight. 

3. The claim for $150 advanced consists of 
several parts, $20 for labor in getting the ves- 
sel moved from Jersey Flats to Brooklyn, 
$49 paid by order of the owners for wages up- 
on a previous voyage, $25 for obtaining bonds- 
men to release the vessel when under an-est, 
the bond, however, not being accepted, $25 for 
fees paid at the custom house, but what these 
fees were was not shown, and the remainder, 
about $41 for the libellant's commission as 
broker and agent in negotiating the charter, 
procuring freight, etc. It is conceded that 
the first item of $20 is properly to be treated 
as necessaries within the statute. The 
amounts paid to a person for procuring bonds- 
men to release the vessel, which bond he did 
procure but which was not accepted, and also 
the amount paid for custom house fees, seem 
not to be within the meaning of the term 
"necessaries"' as here used. .The word, taken 



in connection with the other parts of the 
statute, seems to refer to something supplied 
to the ship, as materials, labor, provisions, 
stores, use of a place to lie in, etc. These 
are the things for which those furnishing 
them have a lien, and I see no reason for 
believing that the legislature intended to give 
a larger lieu to one advancing money than 
to one directly dealing with the vessel. That 
all possible expenses of the owners for and 
on account of tlie vessel were not intended 
to be included in this provision for a Hen 
for advances, seems to follow from tlie cir- 
cumstance tliat tlie statute adds "or for the 
insurance thereof." It is noticeable that the 
statute gives no lien for wages, probably upon 
the theory that they are already satisfactori- 
ly provided for by the maritime law. The 
circumstances under which the $49 was ad- 
vanced were that the former crew of the ves- 
sel refused to leave her until they were paid, 
and they threatened to libel her, and there- 
upon the libellant, at the written request of 
the owners, paid the master this money aud 
with it he paid ofiE tlie crew. On the whole, 
it seems to me that money advanced for 
wages is to be considered advanced for "nec- 
essaries" within the meaning of this act. 
That labor furnished in various forms has 
the benefic of the lien, is evident. The rea- 
son for omitting this particular foi*m of laoor 
and in not giving a lien for wages to the sea- 
men themselves, is also evident. The omis- 
sion of such provision is therefore no strong 
argument against including wages in the 
word "necessaries" in the provision in favor 
of the paiiy advancing money. The item 
for commissions clearly was not advanced at 
all. As to the two items of $20 and $49, 
which are to be regarded as necessaries, I 
think it appears that the libellant advanced 
them. It is admitted, indeed, that he pro- 
cured the money from Orowell, but there is 
no sufficient evidence, as in case of the 
$215, that they were direct advances by Crow- 
ell to the master, although the libellant left 
the master's receipts with Crowell when h& 
got the money. 

It is objected, however, that the libellant 
had knowledge of the charter by the terms 
of which the charterer stipulated to pay 
all the expenses of the vessel during the 
period of the charter, and the case of The 
John Farron [Case No. 7,341], is relied on to 
support this objection. The point was not 
decided in that case, but the learned judge 
intimates his opinion that knowledgf^ <^f thp- 
terms of the charter would have defeated that 
claim. The agreement in the charter in that 
case was that the repairs to be made should 
not be a lien on the boat. In the present 
case, the agreement was that the charterer 
would pay all the expenses in question except 
the $49 for wages above referred to, and re- 
quired the charterer to give securitj- for the- 
fulfilment of this agreement; and such secu- 
rity was given. While the knowledge of this 
charter was a circumstance to be considered 
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on the question whether credit was given to 
the vessel or to the charterer, I think it did 
not preclude the lihellant from acquiring a 
lien under the state statute. In the case of 
The John Farron [supi*a], it might have been 
a fi-audupon the owner to aid the charterer to 
impose the lien at all, because he agi-eed not 
to do it; hut it was not in itself a fraud in 
this case, because the creation of the lien is 
not inconsistent with an- intention on the 
pai*t of the charterer to clear off all such in- 
cumbrances, and this is all that ne agreed to 
do and for which he gave .the security. He 
did not agree to pay everything in cash. In 
the ease of The City of New York [Case No. 
2,758], Mr, Justice Nelson expressed the opin- 
ion that upon a charter similar to this a per- 
son supplying the vessel in a foreign port 
would have a maritime lien, although he knew 
of the charter. And I think the libeUant's 
right, tmder the statute, is at least as great. 
The owners were not proved, as claimed by 
the libellant, to have agreed, upon taking 
back the vessel, to pay all these bJUs, but only 
to discharge all valid liens. It was there- 
fore open to them to deny that these were 
valid liens. The defence of collusion betwee^i 
the libellant and the charterer to defraud the 
owners is not sustained. As the principal 
part of the claim is disallowed, I think the 
libellant should not have costs. Decree for 
libeUant for ?69, 
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The LTJGINDA SNOW. 

[Abb. Adm. 305; 1 11 N. Y. Leg. Obs. 97.] 

District Court, S. D. New York. July, 1848, 

SnippixG— Master— Sale or Wrecked Vessel — 
Peril to Vessel— Necessity — Purchaser. 

1. It is well settled in this country, that the 
master, as such, has authority to sell a wrecked 
Tc&sel, when be proceeds in good faith, exercising 
his best discretion for the benefit of all concerned; 
and this whether the sale is made in view of a 
peril then involving the vessel, or of one likely 
to ensue, from which, in the opinion of persons 
competent to judge, she cannot be rescued. 

2. The circumstance that the master who has 
sold a stranded vessel believed at the time that 
he could get her ofE, would be pertinent to show 
bad faith avoiding the sale; but proof that the 
purchaser believed himself able to rescue the ves- 
sel, can have no such effect. 

3. The degree of necessity which justifies the 
sale of a wrecked vessel by the master,— defined. 

4. The purchaser of a wrecked vessel from the 
master is not bound, in order to maintain his ti- 
tle, to furnish direct and positive evidence of the 
honesty of the master's conduct and of the ne- 
cessity of the sale; but presumptive proof of 
those facts is sufBcient. 

This was a libel in rem, filed by Alfred 
Peabody against the schooner Lucinda Snow, 

1 [Reported by Abbott Brothers.] 



to recover possession of that vessel. W. W. 
Rogers intervened by claim and answer, set- 
ting up a title to the vessel by purchase at 
auction, imder the following circumstances: 
The schooner was purchased at Boston joint- 
ly by the libellant and one Dawson Lincoln, 
for a joint commercial adventure, the vessel 
to sail under the command of Lincoln as cap- 
tain. The two purchasers loaded her with 
a cargo upon joint account; and in Decem- 
ber, 1846, the schooner, thus loaded, was dis- 
patched by Peabody and Dawson, under the 
command of Dawson, on a voyage to Galves- 
ton and a market. She reached Galveston 
and delivered her cargo, and was there load- 
ed on freight for the Rio Grande; and hav- 
ing accomplished this voyage, she was char- 
tered by the government of the United States 
for a further voyage,— in the prosecution of 
which she was cast away on the island of 
Saerificios, near Vera Cruz, in the storm 
known as the great ''norther" of May 2, 1846. 
The gale prevented any aid being rendered 
to the vessel until May 3d, when a survey 
was made under the direction of Captain 
Lincoln. The vessel was condemned to be 
sold; and on May 8th she was sold at auc- 
tion by the government auctioneer, and was 
bought by the claimant for $1,730. The libel- 
lant claimed the vessel as sole owner. 

A. F. Smith, for libellant. 

(1) The onus of proving the validity of the 
sale rests on the claimant. The Sarah Ann 
[Case No. 12,342]; Id., 13 Pet. [38 U. S.] ^7. 

(2) The claimant must makeout good faith in 
the master, and a case of extreme necessity. 
The master has no authority to sell unless in 
a case of extreme necessity. 3 Kent, Comm. 
(5th Ed.) 131. He may sell, provided it be 
done in good faith, and in a case of supreme 
necessity, which sweeps all ordinary rules 
before it 3 Kent, Comm. 173. At all events, 
a sale can only be justified by extreme ne- 
cessity and the most pure good faith. Ab- 
bott, Shipp. 26. All the circumstances must 
be submitted to the jury, and they must find 
both the necessity and good faith. Patapsco 
Ins. Co. V. Southgate, 5 Pet [30 U. S.] G04. 
It is not suflacient that the sale be one of 
good faith on the part of the master, and for 
the benefit of all concerned, unless there be 
an urgent necessity. The Tilton [Case No. 
14,054]. For it is certain that he has no au- 
thority to sell unless in a case of extreme 
necessity, and when he acts with the mosi 
perfect good faith. Gordon v. Massachu- 
setts Fire & Marine Ins. Co., 2 Pidc. 262. 
It is not sufficient that the master acted in 
good faith and in the exercise of his best 
discretion; the claimants must prove there 
was a moral necessity for the sale, so as to 
make it an urgent duty upon the master to sell. 
The Sarah Ann [Case No, 12,342]; Id., 13 Pet 
[38 U. S.] 387. If the circumstances were 
such that an owner of reasonable prudence 
and discretion, acting upon the pressure of 
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the occasion, would have directed a sale, 
from a firm opinion that the. vessel eould not 
be delivered from her peril, &c., the sale is said 
to be valid. The tSamh Ann [Case No. 12,342]; 
The Fanny and Elmira Hicks, Edw. Adm. 
117; The Fortitude [Case No. 4,953]; BoMn- 
son V. Commonwealth Ins. Co, [Id. 11,949]; 
Same v. Royal Exchange Assur, Co., S Taunt. 
75a; 3 Brod. & B. 151; Abb. Shipp. 7-24, 
and cases cited. 

(3) A more stringent rule is applied a.s be- 
tween the purchaser from the master and thb 
owner, than between the owner and uuUfV- 
writer. The Tilton [supra]. 

(4) Upon the question of necessity, it seems 
that the actual conduct of the master, in 
connection with the other circumstances, is 
to be taken into consideration. In other 
words, fraud, upon the part of the master, is 
evidence of a want of necessity. Robinson 
v. Commonwealth Ins. Co. [supra]. 

(5) The fact that the vessel was got off is 
ceitainly a strong circumstance against the ne- 
cessity for the sale. The Sarah Ann [Case No. 
12,342] ; Abb. Shipp. 22, note. It is, however, 
by no means conclusive. We must weigh all 
the circumstances. 1, The position and ex- 
posure of the vessel. 2. The season of the 
year. 3. The danger from storms. 4. The 
expense. 5. The probable chances of success 
in getting her off. 6. The necessity for im- 
mediate action. 

(6) Necessity is not to be inferred from the 
fact that the sale is In good faith. Patapsco 
Ins. Co. V. Southgate, 5 Pet. [30 U. S.] G04, 

620, 621. 

(7) A survey is not conclusive as to the 
state of the vessel, though, if regularly and 
honestly made, it is very strong evidence. 
Fontaine v, Phenis Ins. Co., 11 Johns. 293; 
Anth. 16, note a. If the surveyors acted fair- 
ly, and the master acted fairly, his acts in 
conformity with their opinions will be justi- 
fied, unless it shall be made to appear that 
the facts on which they founded their opin- 
ion were untrue, or their inferences incorrect, 
and the burden lies on those who impeach 
the survey. Tlie Sai-ah Ann [supra]. The 
report is presumed to be made in good faith, 
and fairly, unless the contrary appears. Gor- 
don V. Massachusetts Fire & Marine Ins. Co., 

2 Pick. 264; The Fortitude [supra]. 

(S) Admiralty surveys are inadmissible to 
prove the facts they recite. Abbott v. Sebor, 

3 Johns. Cas. 46; Saltus v. Commercial Ins. 
Co , 10 Johns. 487. The facts must be proved 
like other facts. Cort v. Delaware Ins. Co. 
[Case No. 3,257]; U. S. v. Mitchell [Id. 15,- 
791]; Hall V. Franklin Ins. Co., 9 Pick. 466. 
The survey is not evidence of the facts, but 
only that a sui-vey was made, Watson v. 
Insurance Co. of North America [Case No. 
17,284]. 

E. C. Benedict, for respondent. 
(1) This is a possessory action. Now it is 
clearly impossible to say what interest libel- 



lant may have in the vessel till the accounts 
are taken between him and Lincoln, who 
were partners in the joint adventure of the 
vessel, her cargo, and freight That account 
cannot be taken in admiralty, and this pos- 
sessory action must fail for that reason. 

(2) Lincoln and the libellant, being part- 
ners in the vessel and cargo, and Lincoln be- 
ing in charge of the property as master and 
managing owner, he was competent to give 
a good title for the whole vessel, (she being 
wrecked,) on being actually paid for her her 
full value, as he was by the claimant. 3 Kent, 
Comm. (3d Ed.) 154. And the co-OAVuer can- 
not sustain a possessory libel without prov- 
ing, affirmatively, such collusion or fraud or 
knowledge on the part of Rogers, as would 
destroy his character as a bona fide pur- 
chaser. 

(o) Captain Lincoln was, at the time of the 
sale, OAvner of one half of the schooner— the 
paper's of the vessel were in his name, and 
he was actually half owner. The transac- 
tion between him and the libellant was a 
mere mortgage, neither transferring the title 
nor the possession, and was not registered 
nor entered on the register. Lincoln was 
quite competent, then, to sell and convey one 
half of the vessel, and receive the purchase- 
money; and the claimant, Captain Rogers, 
therefore, in any view of the case, has a good 
title to one half the vessel, and the other 
owner having no greater share, cannot sus- 
tain a possessory libel for the whole. 

(4) Under the foregoing circumstances, the 
sale to Captain Rogers was more than a sale 
of a stranded vessel by a mere master. It 
was a sale by a master having an unusual 
interest and control, and clothed with an un- 
usual discretion as master, and being also an 
equal owner and partner, and authorized to 
advise and direct the master. A purchaser, 
under such circumstances, will not be held 
to such stringent rules as are applied to a sale 
by a mere mastei". 

(5) But if this were a case of a sale by a 
mere master, the title of Captain Rogers 
would be good. 

(6) The powers of a master of a vessel flow 
from the nature and necessities of his employ- 
ment. He must have, in most matters, the 
rights of ultimate and absolute sovereignty. 
He unites the legislative, judicial, and ex- 
ecutive functions in the police and manage- 
ment of his ship's company, and he has the 
right of eminent domain, so to speak, in all 
the property under his charge^ cargo as well as 
ship, and whenever required by the perils to 
which he must be continually exposed, and 
which in detail can never be foreseen, he may 
subject it to taxation, (average contribution,) 
—he may destroy it, (jettison or cutting away,) 
—he may encumber it, (bottomry,)— he may al- 
so use it, (food and clothing,)— he may sell it 
to make repairs, &c.,— and he may abandon 
it;— and the power to sell the shattered relics 
of his vessel when stranded, that he may 
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bring home the proceeds to his owner, is as 
reasonable and necessary as any other of his 
powers. He has all these powers, subject 
only to the limitation that in his honest judg- 
ment. aidPd by that of those about him, actual 
injury and imminent peril makes it expedient, 
for the common good of those interested, that 
he should exercise the power. Lawrence v. 
New Bedford Ins. Co. [Case No. 8,140]; Hun- 
ter V. Parliei', 7 Mees. & W. 342; Smith, Merc. 
Law, 173. 

(7) The necessity which the law requu'es as 
the justification of the sale of a stranded yes- 
sel by the master, is only such necessity as 
makes it an urgent duty upon the master to 
sell for the preservation of the interest of all 
concerned. The necessity is to be determined 
in each case by the actual and impending 
peril to which the vessel is exposed, from 
which it is probable, in the opinion of per- 
sons competent to judge, that the vessel can- 
not bs saved. Lawrence v. New Bedford Ins. 
Go. [supra]; [The Sarah Ann] 13 Pet. [38 IT. 
S.] 401. 

(8) This "necessity," "the actual and im- 
pending peril," must of course be "deter- 
mined" on the spot, and at the tim© where 
and when they exi£,t; because there only can 
they be seen, and there only can the sale take 
place, and there must the rights of the pur- 
chaser be fixed, or the sale would be nugatory 
or a fraud; and it must be detei-mined by the 
master, the appointed agent and trustee of all 
parties, because he alone is there to determine 
it. To give strength and respectability to his 
determination, and to preclude injurious im- 
putations, the law counsels him to protest 
publicly, before a proper public officer, to have 
a public survey by sworn surveyors, and suit- 
able public notice and a public sale, but it 
does not require him or them to judge in- 
fallibly. The necessity of a sale cannot be 
denied when the peril, in the opinions of those 
capable of forming a judgment, makes a loss 
probable, though the vessel may in a short 
time be got off. The fact of her being got 
off raises no presumption of the master's, in- 
competency, or that of his advisers. Nor does 
her strength or condition, or costs of repairs, 
as subsequently ascertained, raise a presump- 
tion against the necessity, because they are 
all subsequent to "the actual and impending 
perils." It is, therefore, not the real and in- 
evitable peril and an absolute necessity which 
make the sale valid, but the apparent peril 
and necessity; the probable loss. 

(9) The very existence of the necessity, or 
the duty or expediency of a sale, presupposes 
that there are other persons whose means and 
resources or wa:its are such that in their 
hands the actual and impending pera is not 
so formidable as in those of the master, and 
that they can make it profitable to buy, other- 
wise there could be no sale. 

(10) The "actual and impending peril" is 
made up of many elements. The incompeten- 
cy, want of means (no matter how produced) 



of the master,— the locality,— the proportion of 
vessels lost or saved on the same beach, — the 
general opinion of the hopelessness of a loss, 
^iie absence of mechanics, and of tools and 
materials,— the liability to sudden and im- 
warned perils rendering it necessary for all 
other vessels to keep their own means under 
their Own control,— the existence of a state 
of war,— and the lawlessness and absence of 
regular government,— all enter more or less 
into the peril. 

(11) Nor can the necessity or propriety of a 
sale be at all affected by the mode in which 
the stranding was produced. If the absence 
of the captain or crew,— the loaning of her 
chains and anchors,- the neglect of the cap- 
tain, — caused the vessel to go ashore, or de- 
prived him of the means of getting her off, 
it would not affect the purchaser. It is the 
"actual and impending peril," no matter how 
produced, which justifies the sale. 

BEXTS, District Judge. The schooner Lu- 
cinda Snow was slaranded on the island of 
Sacrifieios, near Vera Cruz, about May 1, 
1847, in a violent norther. She was driven 
up into the sand of the beach two or three 
hundred feet, and several hundred yards be- 
yond a depth of water sufficient to float her. 
About twenty vessels were wrecked in that 
vicinity in the same gale. 

The master, who was also half owner, call- 
ed a sui'vey. The particulars of the survey 
are not proved by any party who made it. 
Several witnesses, however, testify to the ex- 
treme peril of the vessel, and to the small 
probability that, in her condition, and with 
any means which could be procured at that 
place, that she eoidd be saved. 

The master decided to sell her. She was 
sold at public auction, and bought by the 
claimant for $1,750. He succeeded in get- 
ting her off at an expense of about $250, and 
she was found not injured sso as to prevent 
her making the voyage to New Orleans; and, 
after some, repairs there received, she was 
brought to this port She was here arrested 
by the libellant, who asserts that the claim- 
ant acquired no legal title by the sale and 
purchase. 

The law applicable to this subject is no 
longer open to doubt, in this country. The 
cases of The Tilton [Case No. 14,054]; Rob- 
inson V. Commonwealth Ins. Co. [Id. 11,949] ; 
The Henry [Id. 6,372], decided in this court 
in 1834; and The Sarah Ann, 13 Pet [38 U. S.] 
387; Id. [Case No. 12,342]— clearly establish 
the authority of the master, as such, to sell a 
wrecked vessel, when he proceeds in good 
faith, exercising his best discretion for the 
benefit of all concerned, and in view either 
of existing peril, or of perils likely to ensue, 
from which, in the opinion of persons com- 
petent to judge, she cannot be rescued. 

I do not now recapitulate the testimony, 
but it is strong and satisfactory to show that 
no reasonable hope could be entertained that 
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the vessel, in her then situation, could be 
saved by use of any means belonging to her, 
or which her master could procure at that 
place; for although there were numerous 
vessels of all sizes at anchor in the roadstead, 
at the time, yet the hazard to ships at that 
anchorage from the formation of the coast, 
and the suddenness and violence of northera, 
demands the constant command, for their 
own protection, of all the anchors and tackle 
they are usually supplied with. 

Anchors, cables, and floats were the essen- 
tials requisite for the relief of vessels wreck- 
ed and buried in the sand there, and wit- 
nesses of long experience at that port tes- 
tify that little or no chance exists for pro- 
curing them on hire in aid of a wreck. It is 
ordinarily, therefore, only by sale of wrecks 
to those making it a business or speculation 
to recover them, that any thing can be rea- 
sonably hoped to be saved for the owners, 
when vessels become disabled and unnaviga- 
ble in that region of country. 

In the cases cited, the courts consider and 
dispose of the suggestion that the master 
is bound to exert himself to save his vessel, 
when she is not so desperately circumstanced 
but that bystander's are prepared to purchase 
her, and are able to get her off; and al- 
though it is reurged here, nothing can be 
added to the force of argument by which it 
is repudiated by the circuit and supreme 
courts. The Sarah Ann [Case No. 12,342]; 
Id. 13 Pet. [as U. S.] 401. 

The answer of the claimant is relied upon 
as distinguishing this case in an important 
feature from those cited, as it admits that 
he would not have bid for her unless, in his 
opinion, there was a reasonable prospect of 
getting her off. But it is to be observed that 
this is the answer of the purchaser, and not 
of the master; proof that the master believ- 
ed he could rescue his vessel with the means 
he had at command would be pertinent to 
show the sale was without good faith, and to 
prevent any title passing under it But no 
such effect can be given to the motives and 
judgment of the buyer. Of course, he acts 
under the persuasion that he may be able to 
save the wreck.- 

Xeither is it of any effect upon the validity 
of the sale that the loss of the schooner oc- 
cuiTcd through the culpable negligence of 
the master, in leaving her to encounter the 
gale without a sufficient crew on board, and 
for objects of private adventure and profit 
The buyer is not bound to inquire further 
than to ascertain the danger of her position 
on shore, and the propriety of her sale, and 
he can be no way made chargeable for ante- 
cedent misconduct or want of skill or pru- 
dence in the master. 

Mal-conduet and bad faith in the master 
in the sale is charged upon the evidence of 
the first mate, that the master had purchased 
a wrecked vessel, which was anchored near 
the schooner, on board of which he had an 



anchor of his own of sufiicient weight to have 
enabled him, with the force at his com- 
mand, to haul the Lucinda Snow out of the 
sand in which she was imbedded. It is in- 
sisted he was bound to use the anchor for 
that purpose. 

It may well be doubted, upon the whole 
proof, whether that single anchor would 
have been an adequate support to the force 
necessary to draw the schooner off the bauk 
the distance she had been driven on shore; 
but the conclusive answer to the argument 
is, that the master was not bound to deprive 
his own vessel, which was held by that an- 
chor, of her security, in order to attempt the 
relief of the schooner. Had it been proved 
he had in possession or control an anchor of 
that kind, not employed with or necessary 
to another vessel, it miglit be proper to con- 
sider upon the evidence whether it was a 
neglect of duty on his part to omit the use 
of that means to save the schooner, so pal- 
pable as to be notice to the purchaser that 
the sale was without authority; or whether 
the chances of success, with such light as- 
sistance, would not be so remote as to jus- 
tify his resorting to a sale, notwithstanding 
the possession of such aid. 

The earlier English authorities no doubt de- 
manded the existence of a ease of extreme 
necessity, an imperative, an overwhelming 
necessity to justify the master in selling. 
Abb. Shipp. 9, 12. Chancellor Kent evident- 
ly favors that doctrine, and seems inclined 
to exact the highest degi-ee of necessity to up- 
hold a sale made upon the sole authority of 
the master. 3Kent,Oomm.l73. These epithets 
are exceedingly indefinite and uninstructivo; 
for, notwithstanding their intensity, it was 
never asserted that the situation of the ves- 
sel should be desperate to authorize a sale by 
the master. This would be to hold that she 
could only be sold either as fragments or 
after the loss was absolutely total. 

The supreme court of the United States, 
in the case already cited, removes the am- 
biguity of the epithets "extreme," "supreme," 
&c., and gives precision to the rule, by pla- 
cing this requisite of necessity as an element 
in the power of sale, on a footing both rea- 
sonable and practical. 

To render a sale valid, in a case of strand- 
ing, to pure good faith in the master Is to be 
united the necessity, "to be determined in 
each case by the actual and impending peril 
to which the vessel is exposed, from which 
it is probable, in the opinion of persons com- 
petent to judge, that she cannot be saved." 
The master must collect the best information 
his situation and the urgency of the case 
may admit, in respect to the actual condi- 
tion and injury of his vessel,— the character 
of her exposure in that situation,— and the 
known and probable means he may com- 
mand for her relief; and then, if his honest 
opinion concurs with that of competent 
judges, whom he may have opportunity to 
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consult, his power to sell is not only com- 
plete, but the necessity then becomes an 
nrgent duty upon him to sell for the preser- 
vation of the interest of all concerned. The 
Sarah Ann, 13 Pet. [38 U. S.] 400. 

Chancellor Kent concedes this to be the 
now settled doctrine on this subject. 3 Kent, 
Comm. (6th Ed.) 174, note; Smith, Mere- 
Law, 171, note. Judge Story states the rule 
in perhaps broader phraseology,^The Forti- 
tude [Case No. 4,953],— but the principle is 
compressed and made definite in the deci- 
sion of the full bench,— [The Sarah Ann] 13 
Pet [38 U. S.] 400; Lawrence v. New Bed- 
ford Ins. Co. [Case No. 8,140]. 

It is argued that the large sum bid for the 
vessel proves, that in the judgment of those 
attending the sale, she was not in imminent 
peril. There is, no doubt, force in the sug- 
gestion, but it is merely a speculative one- 
no witness testifying to a belief she was 
worth so much— and it is to be weighed in 
connection with other considerations noto- 
riously acting at such sales. The spirit of 
competition and even bravado, are apt to 
mingle with and influence a coui-se of public 
biddings, and whilst courts may, perhaps, 
properly indulge in the speculation that bj'- 
standers, awake to their own interest, will 
not permit vessels or property to be so ac- 
quired at wholly inadequate prices,— The 
Sarah Ann [Case No. 12,342],— even such con- 
clusions would very slightly uphold the pre- 
sumption that at a brisk auction the biddings 
might not largely exceed the fair value of 
the articles on sale. 

In the present case it would certainly be 
more satisfactory to have evidence of efforts 
made by the master to obtain assistance, 
and the testimony of persons applied to or 
who knew his exertions in that behalf, than 
to be left to decide the case upon the opin- 
ions and judgments of witnesses, all of 
whom except two, (and those two standing 
in a good degree in direct conflict in their 
statements,) without personal knowledge of 
the acts or efforts of the master, or, as mat- 
ter of fact, of the actual difficulties and im- 
pediments to his getting off the vessel, or 
obtaining the necessary aid to do it. 

It is to be remarked, that Thompson the 
mate, whose evidence is relied upon as im- 
peaching the conduct of the master, stands 
in material conti-adiction with himself in his 
sworn protest and the deposition given in 
this cause, and that the master died at Vera 
Cruz soon after the sale, so that the now 
claimant cannot have the advantage of his 
instnictions to supply proofs of his motives 
and conduct; and I am not disposed to in- 
troduce into this case a rule more rigorous 
than any heretofore indicated by the courts, 
and to hold that a purchaser, to maintain a 
title under a master's sale, must furnish di- 
rect and positive evidence of the honesty of 
the master's conduct and the necessity of 
the sale. The implied and presumptive 
proof to that point, in my judgment, in this 



case, is sufficient and satisfactory. I shall 
accordingly hold that the claimant has made 
out a sufficient and valid title to the ves- 
sel, and that the libel must be dismissed. 



Case No. 8,592. 

In re LUCIUS HART MANUF'G 00. 

[17 N. B. E. 459.] i 

- District Court, S. D. New York. April 25, 
1878. 

Bankrdptcv — Lease — Possession bt Assignee- 
Rent— Place OP Stokage. 

The bankrupt corporation occupied a store in 
Fulton St., New York, imder a lease for a term 
of years, at a yearly rental of ?3,000. A petition 
\\'as filed against the corporation in August, 18T(3, 
and an adjudication was subsequently had and 
an assignee appointed, who on the 7th of Feb- 
ruary, 1877, took possession of the goods and re- 
moved tliem from the store. He never had actual 
or constructive possession of the store, and no 
sales were made therein. The goods brought less 
than §3,000 upon the sale. The landlord claims 
for rent of the premises from the time of the 
filing of the petition to the time of removal by 
the assignee: Held, that the assignee never be- 
came assignee of lie lease, and that the land- 
lord can only claim as against the estate for tlie 
use and occupation of the premises as a place 
of storage or safe-keeping, and that forty dollars 
a month was a reasonable sum for such use and 
occupation under the circumstances. 

[Cited in He Ives, Case No. 7,116; Re Wheel- 
er, Id. 17,490. Distinguished in Re Secor, 
18 Fed. 320.] 

In bankruptcy. 

CHO ATE, District Judge. Exceptions to re- 
pDit of the register, to whom it was referred 
to take proof of facts stated in the petition of 
Schermerhorn for payment of rent. The reg- 
ister has reported in favor of the petitioner 
for the sum of fifteen hundred dollars, for 
the use and occupation of the premises for 
six months. The bankruj^t corporation oc- 
cupied a store in Fulton St, New York, at the 
time of its failm*e in August 1876, under a 
lease for five years, beginning in 1875. Au- 
gust 14, 1876, a petition was filed against the 
corporation to have it adjudged a bankrupt 
An answer was interposed, and trial was had 
November 10, 1876, and an adjudication was 
ordered; but it was stayed on account of the 
instituting of proceedings for a composition, 
December 20, 1876. The adjudication was 
made, and the marshal took possession of the 
goods in the store, December 30, 1876. Janu- 
ary 2o, 1877, an assignee was appointed and 
on the 7th of Februaiy, 1877, he took posses- 
sion of the goods and removed them to an 
auctioneer's store for sale. He never took 
possession of the store, and declined to take 
the key. Some part of the goods, however, 
had been previously removed by a party hav- 
ing a chattel mortgage on them. The goods 
removed and sold by the assignee brought 
less than three thousand dollars, gross pro- 
ceeds. They consisted of plated goods and 

1 [Reprinted by permission.] 
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Britannia ware, and show cases and tables 
used for the exhibition and sale of such goods. 
I cannot agree with the conclusion of the 
register in this case. The assignee never be- 
came assignee of the lease, and there is no 
gi'ound on which, as against the estate, the 
landlord can claim, except on the ground that 
the use and occupation have been beneficial 
to the estate. The use made of the premises 
after the filing of the creditors' petition was 
merely as a place of storage and safe-keep- 
ing for the goods. The store was not used 
as a place of sale at all. Pending the adju- 
dication, if the bankrupt is to be regarded as 
a ti'ustee for the creditors, neither such trus- 
tee nor an assignee would have been justified 
in charging the estate with the expense of a 
costly store adapted for the sale of goods, 
when all that the estate required was a place 
of safe-keeping, and there was no sale of 
goods to be made. The value of the use and 
occupation to the estate is what it would have 
cost to have obtained a proper place for the 
storage of goods such as these were. It would 
be certainly very wasteful to hire a place at 
a rent of three thousand dollars a year to 
keep goods in, not themselves worth three 
thousand dollars. The landlord was not re- 
strained by any order of the court from 
dispossessing the bankrupt tenant; and even 
if such injunction had been issued, it 
has been held that that does not entitle him 
to his rent as against the estate, but he 
should apply to the court for relief. He 
thought it for his interest to wait and take the 
chances of the bankrupt making a compro- 
mise with its creditors and going on in busi- 
ness, and thus being able to pay him his rent. 
The case cannot be distinguished in prin- 
ciple from the cases of In re JMetz [Case No. 
9,509]; In re Lynch [Id. 8,634]; and others 
cited. I think, upon the evidence, that for 
forty dollars a month a suitable place for the 
storage and safe-keeping of these goods could 
have been obtained, and that the use and 
occupation of the petitioner's premises have 
been of that value to the estate. An order 
will be entered setting aside the report of the 
register, and allowing the assignee to pay 
the petitioners for the use of the premises, 
from August 14, 1876, to Febniary 7, 1877, at 
the rate of forty dollars per month. 



Case H"o. 8,593. 

LUCKETT V. WEST et al. 

[4 Cranch, C. C. 101.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1830. 

Shipping — Supercaugo — Ostensible Owners- 
Right TO Retain Balakoe — Secret Ownek. 

1. A supercargo who receives his instructions 
from the ostensible owners of the whole cargo, 
has a right to retain, out of the whole proceeds 
of the cargo, the amount of a general balance due 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



to him from such ostensible owners, altliough 
there may be another part-owner, whose interest 
was not disclosed to him until he had settled his 
account with such ostensible owners. 

2. In such case, the secret part-owner cannot 
compel the supercargo to account with him. 

Bill by a secret part-owner against a su- 
percargo, to account for one eighth of the 
cargo of the brig Sea Horse. 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent). The plaintiff's intes- 
tate, Fielder Luckett, was owner of one 
eighth of the brig Sea Horse, of which ves- 
sel, J. & J. Harper owned the residue; and 
the said F. Luckett was, by agreement with 
the Harpers, owner also of one eighth of the 
cargo consigned by them to the defendant, 
John West, as supercargo, on a voyage to 
Rio Grande and a market. West was en- 
tirely ignorant of Luekett's interest in the 
vessel or cargo; all the documents, except- 
ing the I'egister of the brig, being in the 
name of the Harpers, or of "the owners," 
without naming them. West was the agent 
and factor of the Harpers only, and derived 
his authority from them alone. If he had a 
right to retain in his hands the proceeds of 
the cargo, on account of their debt to him, 
he had fully accounted with his principal be- 
fore notice of the plaintiff's claim, except 
the sum of $410.01, which he has paid to the 
plaintiff, with the assent of the other par- 
ties. Having been of opinion, in the pre- 
ceding case of Vowell v. West [Case No. 
17,024], that West had a right to retain so 
much of the proceeds of the cargo as would 
cover the debt of the Hai-pers to him, it fol- 
lows, that, as he has accounted to them for 
the residue, he has now nothing more in his 
hands, and the bill, as to him, must be dis- 
missed. Bill dismissed as to the defendant 
West. 



Case 'No. 8,594. 

LUCO et al. v. UNITED STATES. 
[1 Hoff. Land Cas. 345.] i 

District Court, N. D. California. June Term, 

1858.2 

Mexican Land Grant— FBAur»fi.ENT. 

The claim rejected on the ground that the al- 
leged grant is fraudulent and antedated. 

Claim for [the Eancho Ulpines] a tract of 
land, quantity unknown, in Solano county, 
rejected by the board, and appealed by the 
claimants [Juan M. Lueo and Jos6 Leandro 
Luco]. 

Calhoun Benham, for appellants. 

P. Delia Torre, XJ. S. Atty., for appellees. 

HOFFMAN, District Judge. The claim in 
this case is for a tract of land of from thirty 
to fifty square leagues in extent, constituting 
a sobrante, or surplus, between various 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 

2 [Affirmed in 23 How. (64 U. S.) 515.] 
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i-anclios mentioned in tlie title. It was re- 
jected by tlie Tjoard as spurious. The testi- 
mony is very voluminous. I have considered 
it With the attention due to its importance. 
The claimants have offered in evidence a pa- 
per purporting to be the original petition of 
Jos6 de la Rosa to the governor, dated Octo- 
ber 18th, 1843, with a marginal decree of the 
latter, dated November Sth, 1845, Also the 
original grant, signed by Pio Pico, Jose Ma. 
Covarrubias, secretary, dated December 4th, 
1845, with a certificate of approval by the 
assembly, signed by the same persons, and 
dated December 18th, 1845. These papers 
are not produced from the archives of the 
former government, but were deposited in 
the surveyor general's office on the twenty- 
fifth of Octobei-, 1853, by the claimants. No 
claim was presented to the* board within the 
time limited by the act of 1851. An applica- 
tion was therefore made to congress, and a 
special act was passed July 17th, 1854, au- 
thorizing the presentation of the claim. This 
npplieation was based upon the affidavits of 
Pio Pico and JosS Maria Covarrubias, which 
will hereafter be noticed. It is contended, on 
the part of the United States, that all the 
papers in the case are spurious, and were 
fabricated long after the conquest of the 
countiy. In deciding upon the genuineness of 
any title alleged to have been derived from 
the former government, the most satisfactory 
evidence which can be offered to the court is 
that derived from the archives, and that af- 
forded by a notorious occupation, and a claim 
of ownership recognized and acquiesced in, 
if not by the public authorities, at least by 
the neighbors and adjoining proprietoi-s of 
the alleged grantee. 

In the case at bar, the archives show no 
trace whatever of the existence of the grant 
The petition and marginal decree are present- 
ed by the claimants from their own custody. 
No proofs are offered to explain why the 
claim was not sooner presented to the board, 
nor where or in whose custody the docu- 
ments have been since their alleged delivery 
to the grantee. The affidavits on which the 
application to congress was founded were 
made in May and June, 1853. It is clear 
that neither to Pico nor Covarrubias was the 
original petition presented. In his deposi- 
tion, taken before the board, Covarrubias 
states that all the documents presented to 
him, when he made his affidavit, ai"e, he be- 
lieves,, referred to in the affidavit; and that 
as well as he can recollect, all the documents 
about which he was then testifying were 
presented to him. He is not very positive, 
however. He remembers that the expediente 
was shown to him. Had the witness before 
testifying adverted to the affidavit itself, he 
would have seen that he therein swears that, 
"he (De la Rosa) presented a written petition 
for said grant of land, but the affiant does 
not know where said petition now is. The 
px*actice with the office was to return the pe- 
tition with the grant" It will hardly be 
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contended that the petition was before Covar- 
rubias when he made this affidavit. The affi- 
davit of Pico refers exclusively to the "orig- 
inal document hereunto annexed, bearing- 
date December 4th, 1845"— which was the 
grant Mr. Haight, who was consulted by 
the claimants as counsel, testifies that he- 
saw, in 1853, the original document, that is, 
the grant; but is not positive as to the oth- 
ers, and that "the claimants represented ta 
him that there were other papers in Mexico, 
which tliey would endeavor to get." It is 
evident, therefore, that so late as the begin- 
ning of 1853 the petition had not been 
brought to light It is also obvious, from 
the tenor of the affidavits of -Pico and Covar- 
i-ubias, that the certificate of approval by the- 
assembly was not exhibited to them when 
their affidavits were taken. The affidavit of 
Covarrubias refers exclusively to the gx-ant 
Neither Mr. Haight nor Mr. Hawes pretend 
to have seen the ceitificate. It is produced 
for the first time in October, 1853, when it 
was deposited in the surveyor general's office. 
No explanation whatever of these circum- 
stances is offered by the claimants, nor has^ 
any attempt been made to show how it hap- 
pened that the petition and certificate became- 
separated from the gi-ant; how they, or at 
least the former, found its way to Mexico; 
in whose custody they were found, and 
when, and from whom and under what cU'- 
cumstances the person in possession of them- 
procured them. 

M. G. Vallejo, one of the principal witness- 
es relied on by the claimants, testifies that 
in the month of December, 1845, he received 
from the governor, by a courier, the grant, 
which he delivered to Rosa. It was in an 
envelope which the latter opened, and the 
witness saw and read it. In reply to the 
sixth cross-interrogatoiy, he states that the 
grant was the only paper ""received by him, 
and that he did not see the othei"s. He also 
states that he never saw the certificate of 
approval, until he saw it in the surveyor gen- 
eral's office; that he saw the petition when 
Rosa drew it, but that he does not know that 
Rosa had the petition after he received the 
grant. To the twenty-second cross-interroga- 
toi-y, he replies that he never saw the peti- 
tion and approval attached together until he 
saw them in the surveyor general's office. 
Josg de la Rosa, the grantee, testifies that he 
di*ew the petition in 1845, and that in the lat- 
ter part of that year he received it back 
again with the title. That the title was de- 
livered to him by M. G. Vallejo in December, 
1845, and that the certificate of approval was 
delivered to him by "Vallejo subsequently, in 
the year 184G— in January or February of that 
year. The credibility of the testimony of 
either of these witnesses will be considered 
hereafter. It is sufficient at present to say 
that neither pretends to account for the pa- 
pei"s after their alleged reception by Rosa in 
1845 and 1846. No inquiry was made of the 
latter as to whether he retained them in his 
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custody; why lie did not while the property 
remained his— that is, up to March ISth, 1853 
—present his claim to the hoard; whetlier at 
the time of the ti-ansfer he delivered the pa- 
pei-s to the present claimants, or if not— 
whether as stated by them to their counsel, 
Mr. Haight, about the same time— they were 
then in Mexico, and if so in whose custody, 
and for what reason sent In a case where 
the chief inquiry is whether the papers be 
genuine, information on these points ought 
not to be withheld. We have seen that Jos6 
Maria Covarrubias, in his affidavit in 1853, 
states it to have been "the practice with the 
office to return the petition with the grant." 
This extraordinary statement is not only dis- 
proved by the notorious fact that the expe- 
dientes containing the petition, informes, or- 
ders and concession, were usually retained in 
the archives where they are now found— the 
grant or titulo being the only document de- 
livered to the pai-ty— but it is conti-adicted by 
the evidence of M. G. Vallejo, and by the 
testimony of Covarrubias himself. In his 
answer to the sixty-second cross-inteiroga- 
tory he says: "The petitions and the balance 
of the expedientes were archived in the ar- 
chives of the government. This was the gen- 
eral practice before, while, and after I was 
secretai-y." 

It is to be regretted that the sense of the 
necessity of accounting for the absence of 
the petition from the archives, which may 
have suggested the statement of Covarrubias 
in his affidavit, did not lead the claimants 
then or since to offer a more satisfactoi-y 
explanation of the circumstance. The claim- 
ants can thus derive no aid to their docu- 
ments from any presumptions of genuine- 
ness which might have arisen from their 
production from the proper custody. On the 
contrary, they are liable to the suspicions 
which their long delay in presenting them, 
and their entire failure to explain circum- 
stances so clearly requiring and so easily 
admitting of explanation (if the papers are 
genuine) naturally excite. Evidence has 
been ofifered to show an occupation by Rosa 
of the land said to have been granted to 
him. The witnesses on this point are Al- 
varado, Victor Prudon, Mesa, Salvador, Val- 
lejo, Carillo, Juarez and Ortega. Alvarado 
swears that in 1849, Bosa told him in San 
Francisco, that he was occupying a rancho 
near Sonoma. Victor Prudon testifies that 
in 1840 he knew Rosa to be in the occupa- 
tion of a rancho called Julpines; that he 
had a house and corral on it, and that he re- 
mained there until 1846. The witness, on 
his cross-examination, admits that he never 
was on the rancho; that he knew of Rosa's 
occupation "from General Vallejo and com- 
mon report," and from his sending goods to 
the place by Rosa's order, oi- that of his 
major domo. Mesa testifies that he knew 
Rosa to be living on and occupying a rancho 
in Solano county, long before the Americans 
came to the country; that he had an adobe 
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house on the place, in which he lived with 
his family. He had a corral and horses, 
and some cultivation- That he visited 
Rosa at his house while he lived there. 
That he saw Rosa building the house, and 
that the cultivation was about one hundred 
vai-as square. Salvador Vallejo swears that 
he knows Rosa has occupied the place ever 
since he obtained the grant— that is, in 1843 
or 1846. That he had a house and coiTal. 
horses and cattle there, and a portion of 
the land inclosed and cultivated. That Rosa 
lived there with his family, but at times dur- 
ing the period he has resided at Napa, Sono- 
ma and Monterey. On cross-examination he 
states that he knows Rosa has continued to 
occupy the land, for it is on the road to 
Sacx-amento, and he, the witness, has fre- 
quently seen it in passing that way. Jos6 
Ramon Carillo testifies that he has frequent- 
ly stopped at Rosa's house on the Rancho of 
Ulpines; that Rosa was living there with 
his family; that he had horses and cattle on 
it, and had erected a corral. The house was 
an adobe. That Rosa was still on the place 
when he (witness) left Sonoma two or three 
years after the Bear Flag war— that is, 1848 
or 1849. Cayetano Juarez testifies that he 
was in Rosa's house on ttt rancho in 1845; 
that it was built of poles, covered with 
board and tules; that it was near an estu- 
ary of the river; that it could not possibly 
have been seen from the road to Sacr-i- 
mento, it being eight or ten leagues distant; 
that there were eight or ten acres culti- 
vated in wheat; that the house was situated 
about eight leagues from the road mnniug 
from Sonoma to Sacramento; that on one 
occasion he lent him hoi-ses and carts to 
take his family to the rancho; that he had 
lent him hoi-ses on several occasions; that 
the cultivated land was not fenced, but ap- 
peared to have been plowed. Ortega swears 
that in 1838 he saw on the land a house, 
built of poles and plastered with mud; that 
it was situated on the right hand side of 
the road as you go from Sonoma to Sacra- 
mento, about seventy varas from the estero; 
that he stopped there on his way to Saci-a- 
mento, and that he saw the house from the 
ti-aveled path before he turned off to go to it. 
There was no wagon road to it, but numer- 
ous paths made by cattle and elk. Jos6 de 
la Rosa, the grantee, testifies that he occu- 
pied the land; that he kept his wild horses 
upon it during the year 1846; that they were 
three or four hundred in number, and 
marked with his brand, of which he gives a 
rough drawing. The tame horses, about 
fifty in number, he kept at Sonoma. That 
in 1845 and 1846, he frequently visited his 
ranch with his family: but "he always went 
with his own horses— he never had hoi-ses 
belonging to any one else." Salvador Val- 
lejo testifies, in a second deposition, that he 
conveyed De la Rosa in his launch the first 
time he went to occupy Ulpines. That a 
house was built under his and witness' di- 



[15 Fed. Cas. page 1083] 

reetions, and was built of poles and mud, 
and roofed with boards. That a piece of 
land was inclosed and cultivated there, and 
that the cattle on the raneho were owned by 
Rosa, but branded with the mark of M. G. 
Vallejo. M. G. Yallejo states, in a general 
way, that he knows that De la Rosa occu- 
pied the raneho. He admits, however, that 
he never was on it after Rosa received his 
grant. 

The foregoing comprises all the testimony 
adduced by the claimants to prove occupa- 
tion by De la Rosa of the land. It is ap- 
parent that the witnesses contradict each 
other on several material points. As to the 
extent of the cultivation, as to whether or 
not it was fenced, as to the material of 
which the house was composed, as to the 
brand upon the cattle, and especially as to 
the situation of the house, whether it was 
near to and visible from the road, or eight 
or ten leagues distant. The statement of 
one of the witnesses that he frequently lent 
liorses and carts to De la Rosa is inconsist- 
ent with the declaration of the latter that he 
always used his own horses in going to his 
raneho, while the frequent voyages in the 
launch, as described by Vallejo, seem 
wholly to have escaped the recollec- 
tion of De la Rosa. 4 It is unnecessary, 
however, to dwell on these contradictions, 
for the alleged occupation by Rosa of the 
land has been disproved by what I cannot 
but consider a clear preponderance of testi- 
mony. It is in evidence that up to 1853, 
the lands were treated by the United States 
as public lands, and surveyed as such. 
Felipe Peila, one of the original grantees 
of the adjoining raneho of Los Putos with 
Baca, states that Rosa never built a house 
upon or occupied the raneho; that he is ac- 
quainted with the rancheros in that region, 
and never knew Rosa to be the proprietor 
or owner of any land. Demetrio Peua makes 
the same statement. John Bidwell, the orig- 
inal grantee of "Eliehama," and who was 
acquainted with all the rancheros in that 
part of the country, states that the premises 
claimed in this case were never occupied or 
cultivated by any one to his knowledge, and 
that had De la Rosa lived on the raneho 
he thinks he should have known it. Jos6 
S. Berreyesa, who was alcalde of Sonoma in 
1846, states that he was asked by Don 
Agustin Bernal if he would report favorably 
to his (Bernal's) petition for the land, wheth- 
er it was vacant and could be granted; to 
which he replied that it was vacant and un- 
occupied, and that so far as he (Berreyesa) 
was concerned, there would be no obstacle 
to the grant. S. Cooper testifies that he 
was acquainted with all the rancheros in 
the neighborhood in 1846, and ever since; 
that he never heard of Rosa's having a 
grant; that there was no adobe house upon 
it. That he was assessor during the first 
two years California was a state; that all 
the ranches were given in to b6 assessed 
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except one— but this raneho was not given in 
by any one, and was not taxed. William 
Denton testifies that in 1852 and 1853, as 
county surv&yov, he inquired of all the old 
rancheros in the neighborhood, and that from 
the information so obtained, he certified this 
land to be public land. That he has been 
convei-sant with the whole tract of country 
since 1852, and never saw any evidence of 
any old Spanish improvements on this land, 
or heard of any. E. F. Elliott testifies that 
in the spring of 1846, Rosa moved into the 
same house with himself, and purported to 
be a school teacher; that he had no prop- 
erty, and since the war he has followed the 
business of a tailor, and sometimes worked 
in General Vallejo's vineyard. The witness 
further states that he was personally ac- 
quainted with the whole neighborhood, and 
worked in every rodeo; that his business 
was killing cattle for their hides and tallow, 
and that Rosa did not have, dming the 
years 1846, 1847, 1848 and 1849, cattle to 
the number of from three hundred to five 
hundred, the same number of horses, or any 
less number, nor could he have had them 
without the witness' knowledge. That he 
never saw the brand delineated by Rosa on >» 
any cattle; that he would have seen it had 
it been there. The witness gives from mem- 
ory some sixteen brands which were upon 
cattle in the neighborhood. He further 
states that he has heard Rosa frequently 
complain of his poverty, but never heard 
him speak of having any property. Elms- 
ley Elliott swears to nearly the same facts. 
He states that Rosa's family has often come 
to his father's house begging for something 
to eat; that he has traveled all over the 
country, and has never heard of Rosa's 
owning the stock described by him; that 
Rosa has told him more than twenty times, 
from 1845 to 1849, that he did not own any 
such, John Cameron, a witness for the 
claimants, who has resided in Sonoma from 
April, 1847, imtil March, 1834, stated that he 
never knew Rosa to be the owner of any 
number of horses and cattle. That he was 
acquainted with all the brands used from 
Suttei-'s to San Rafael, and he never had 
any pointed out to him as Rosa's brand; 
that he was generally supposed to be a very 
poor man. 

It is unnecessary to recapitulate all the 
evidence on this point A careful perusal of 
it has led me irresistibly to the conclusion 
that it is not proved that Rosa either occu- 
pied, built upon or cultivated this raneho. 
From the whole testimony in the case, as 
well on the part of the claimants as of the 
United States, it clearly appears that up to 
the latter part of 1844, Rosa's residence was 
in Monterey, where he was employed as 
printer. That in 1844, or the beginning of 
1845, he came to Sonoma, where he resided 
with his family until after the conquest; 
that he was poor, and obtained his liveli- 
hood by mending clothes and watches, and 
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similar occupations. From 1846 to 184S, it 
is stated by one of the claimants' own wit- 
nesses, (J. P. Leese) that he lived with Gen- 
eral Vallejo, to whose children he taught 
music, and that Vallejo, from charitable mo- 
tives, gave him an opportunity to support 
himself. Since the organization of the board 
of commissionei-s, he is stated by one of the 
witnesses to have added to his ordinary 
business as a tailor, the more profitable pro- 
fession of testifying in land eases. No one 
can read the depositions of the numerous 
witnesses who testify as to his continued 
residence in Sonoma, as to his circum- 
stances and means of livelihood, and avoid 
the conviction that his statement as to the 
occupation of the rancho, his ownership of 
fifty tame and three or four hundred wild 
horses, etc., is incredible. To all this may 
be added the repeated declarations of Rosa, 
that he never owned a rancho, and had nev- 
er applied for one. This last evidence, how- 
ever, is met on the part of the claimants by . 
that of George O. Yount and Narciso Botel- 
lo. The first of these witnesses swears that 
sometime in l&i6, Rosa told him he had a 
rancho, and to the best of his (witness') be- 
lief, stated that it lay between Baca and 
Bidwell's ranch, and was called Pulpones or 
Piilpines. Narciso Botello swears that he 
remembers that while a member of the as- 
sembly he heard some talk of an applica- 
tion by Rosa for a grant in Sonoma; that 
he does not know whether he ever obtained 
the grant, nor was he informed of the fact 
until he recently saw the papers exhibited 
by the claimants. The circumstance stated 
by Botello may perhaps explain the testi- 
mony of air. Yount It may be that Rosa 
did endeavor to obtain a gmnt, or that 
"there was some talk about it," and he may 
have stated that fact to Mr. Yount At all 
events, I do not feel at liberty to receive 
this testimony of an isolated declaration as 
outweighing the evidence of so many wit- 
nesses, who testify as to his residence, his 
mode of life, his means of livelihood, and 
his repeated declarations that he owned no 
rancho whatever. Having thus seen that 
no evidence of the authenticity of this grant 
is afforded by the archives of the former 
government, nor by the production of the 
documents from the proper custody, nor by 
proof of an occupation of the land, we pro- 
ceed to consider the evidence as to the gen- 
uineness of the signatures. 

A large number of witnesses testify, on 
the part of the claimants, that in their opin- 
ion the signatures of Pio Pico are genuine. 
On the part of the United States, several 
witnesses testify that they believe them to 
be forgeries; and one of them expresses the 
opinion that they were written by the per- 
son who wrote the body of the instrument- 
that is, by Covarrubias. It is admitted by 
all the witnesses for the claimants that the 
signatures of Pico in these documents are 
unlike his usual mode of writing his name; 
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although it is stated by them that his mode 
of signing his name was not uniform. The 
deposition of Pico himself has been taken 
since the case was appealed, but a ti-aced 
copy of the grant and not the original, was 
submitted to him. The testimony of Pico 
is singularly guarded. He says he cannot 
now remember in regard to the original doc- 
ument "but the signature as it appears in 
the traced copy appears to be my signature, 
and I believe my signature was placed to 
the document at the time it bears date." 
He repeats totidum verbis the same answer 
to three successive interrogatories. To the 
seventh interrogatorj- he answers: "I do- 
not now remember of the gi-ant of land men- 
tioned in the interrogatory, except from the 
papei-s shown me, and therefore cannot 
state fuiirher in regard to it" In answer 
to the first cross-interrogatory he says: "My 
statement in regard to my signature is made 
from inspection of the papers now present- 
ed to me, and not from recollection of sign- 
ing the originals. I believe, however, from 
my best recollection, that the original docu- 
ments were signed by me at the time they 
bear date." To the second cross-interroga- 
tovy he says: "I speak of the papers as they 
are now shown me, and not from recollec- 
tion of the events afe they transpired." It 
is evident that the testimony of the witness 
merely amounts to a statement that the sig- 
nature, a traced copy of which is shown 
him, appears to be his. But the fact of the 
application for, or issuance of the title, he is 
wholly unable to recollect The depositions 
of John W. Shore and Joseph A. Hinchman 
have also been taken since the appeal. 
These witnesses testify in substance that 
there Is now on file in the county clerk's of- 
fice, at Los Angeles, a document purporting 
to be signed by Pio Pico, a traced copy of 
which is annexed to their deposition. One^ 
of them swears that he believes the sig- 
nature to be genuine. The document is dat- 
ed October, 1845, and the signature some- 
what resembles, in the formation of the- 
"P's" in Pio Pico's name, the signature in 
the case at bar. It differs from it, however, 
very perceptibly. It is this resemblance^ 
such as it is, which alone gives importance- 
to the testimony. But unfortunately it does 
not appear that this document is genuine. 
Shore testifies, April 24th, 1857, that it had 
been in its present custody, to his knowl- 
edge, about three years and a half. Wheth- 
er it was then filed for the first time does 
not appear. A document filed at the end of 
the year 1853, with a signature resembling 
those now in question, cannot certainly aid 
the claimants. Shoi-e, it is true, expresses 
his belief that the signature is genuine, but 
his testimony is of no greater force than if 
he had expressed the same belief with re- 
gard to the signatures in the papers in this 
case. It is but one more witness in addi- 
tion to prove the genuineness of the sig- 
nature. It is worthy of remark that Pio 
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Pico is not Iiimself asked Tvliether bis sig- 
nature to tliis document is genuine, altliough 
Jie resides in Los Angeles county, wbere the 
original is kept, and "was, it is presumed, ae- 
•cessible. 

Since tlie cause was submitted, the court 
Tjeing desirous of obtaining more full infor- 
mation from the archives, directed an exam- 
ination of them by Mr. Hopkins, the clerk in 
•charge. Mr. Hopkins ^vas therefore exam- 
ined by the court, with liberty to either side 
to cross-examine him. From Sir. Hopkins' 
testimony it appears that the signature of Pio 
Pico appears in various expedientes on file 
in the archives two hundred and ninety-eight 
-times; that on the journal of the assembly 
it occurs one hundred and thirty-one times; 
and on various grants in 1845 and 1846, about 
one hundred times. The signatures in the 
expedientes, and on the journals, are remark- 
able for their uniformity. Those on the ex- 
pedientes are exactly similar, without a sin- 
gle exception; those on the journals are also 
uniform, with the exception of a single sheet, 
signed 'Tieo." This appears to be a loose 
borrador, or blotter, and the signature is un- 
like any other that appears in the records. 
The one hundi-ed signatures in the grants 
present the same uniformiiy, with some ex- 
ceptions. The first is that in the case of Pru- 
don and Yaca. hereafter alluded to. ISIr. 
Hopkins expresses the opinion that it is a 
forgery. The next is a signature bearing a 
striking resemblance to that last mentioned. 
It is attached to the certificate of approval 
of the gi-ant of Petaluma to M. G. Vallejo. 
The next is the decree of concession in case 
number six hundred and forty-eight, before 
the commission. It differs, says 3Mr. Hop- 
kins, from all others that he has seen. The 
*'P's" ai'e made somewhat in the style of 
those in the present case. The remaining sig- 
natures are attached to various documents, 
dated from January to July, 1846. All these 
last differ from all others. They are all uni- 
form and resemble each other. They differ 
from all others in the form of the "P's." 
A letter written by Pio Pico, as administra- 
tor of a mission in 1839, is also produced. 
The signature resembles that in the present 
<;ase. No simUar signature occurs later than 
1839. At that time he appears to have used 
this last form of signature, and that previous- 
ly described, indifferently. All these docu- 
ments were produced in court, and submitted 
to inspection. From the foregoing it appears 
that from the beginning of his official career, 
up to the year 18-16, throughout all the es.- 
pedientes on the jounials of the assembly, 
(with the exception of one sheet supposed to 
1)6 a borrador) and in every grant, with three 
■exceptions, Pio Pico's signature was marked 
by a uniform and striking peculiarity. That 
in grants made during 1816, he sometimes 
used another mode of signature; that this 
mode is also nniform and similar to that now 
used by him, as it appears on his affidavit, 
•deposition, etc., in this case. 
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The three exceptions among the grants 
made previously to 1846, are first, that to 
Prudon and Yaca, which is supposed to be a 
forgery, and which is obviously intended to 
imitate his usual signature; second, another 
closely resembling it; and a third, differing 
from any other, and somewhat resembling 
that in this case. Of all of these numerous sig- 
natures, not one made since 1839 is found 
■which in any respect resembles those in the 
grant in this case, except the solitary instance 
last mentioned which, as Mr. Hopkins states, 
differs from all others, though it somewhat re- 
sembles those in this case in the form of the 
"P's." It thus appears tliat of six hundred 
and twenty-eight signatm-es made previous 
to 1846, all except fovir are uniform. That 
of these four one is attached to a borrador 
or blotter; the second is pronounced a for- 
geiy; the third strikingly resembles the sec- 
ond; the last is unlike any of the others. 
No one except the last resembles in any re- 
spect those in this case.. It ^s not enough, 
therefore, for the claimants to show that Pio 
Pico had various ways of signing his name. 
They should prove that the mode adopted in 
this case was one of the modes used by him. 
This they have sought to do by exhibiting 
documents made previously to 1839, but none 
since. Of six hundred and thirty-nine sig- 
natm-es made since that time, aU are uniform 
except fourteen, and only one bears a tesem- 
blance to those in this case. On the very 
day which this giant purports to have been 
issued, his signatm'e appears to other grants, 
exhibiting its marked and uniform character- 
istics. In the journals of the assembly it 
occurs one hundred and thirty times, uniform 
and peculiar. It was ceitainly a stiange ac- 
cident that in this one grant he did not adopt 
the mode of signing which he was then, and 
for a long time previous had been daily using 
in his official transactions, but recun-ed to a 
mode of signature not used by him since 
1839. All proof of handwriting except the 
dh-eet evidence of those who have witnessed 
the act of writing is but opinion, founded on 
a mental comparison of the writing in ques- 
tion with other writing of the same party 
which the witness had seen. But if, as in 
chis case, more than four hundred specimens 
of a signature of a party are presented, no 
one of which is found, except those mad© 
previously to 1839, to resemble that in ques- 
tion, the opinions of witnesses who pronounce 
it genuine from its resemblance to other sig- 
natui'es become of little importance. It will 
be m-ged that he did use tiiis signatm*e in 
1839. and therefore may have used it in this 
instance. It is undoubtedly possible that 
such may have been the case, but it is in a 
high degree improbable that amongst so great 
a number of signatinres marked by a uniform 
and striking peculiarity, he should, in this 
instance, have adopted a mode of signature 
resembling that occasionally used by him six 
or seven years previously. The suspicion iu- 
voluntai-ily suggests itself, that the grant 
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was not made at the time it bears date. But 
that Pio Pico himself, or some one who has 
forged his name, has by mistake adopted a 
signature different from tliat which at the 
date of the grant, or subsequently, he was In 
the habit of using. 

On the part of the claimants, M. G. Vallejo, 
Alvarado, Jos6 Castro and Salvador Vallejo 
testify that they are acquainted with Pio 
Pico's signatures, and believe those on the 
documents in this ease to be genuine. The 
last witness says that he has seen Pio Pico's 
name to grants, and that the "P's" in the 
signatures to the documents ax'e made in his 
usual style; he also states that Pio Pico wrote 
his name with uniformity. The gross inac- 
curacy of both of these statements will not be 
disputed. M. G. Vallejo states that Pio Pico 
made his "P's" like those in this case in his 
common writing. He had seen such in his 
gi-ants and approvals, and common writing 
which he knew to be his. He cannot recollect 
any particular grant in which the letter is so 
made. The testimony of Mr. Hopkins ex- 
poses the error of this statement. Upon a 
gi-ant by Pio Pico being shown to the wit- 
ness, he admitted that there was no resem- 
blance betAveen the signature to that document 
and those in the case at bar, and accounts for 
it by the observation, "that he may have had 
more room in that gi-ant, or was perhaps in 
a different humor." Andreas Pico swears 
that the signatures appear to be the true and 
genuine signatures of Pio Pico. That he form- 
ed his opinion by comparing them with those 
he has seen. That he has seen a great many 
in the archives. Manuel Castro, De Zaido 
and Jfctenito Diaz all express the opinion that 
the signatm-es are genuine. To this testimony 
may be added that of Botello, who swears 
that in his opinion the signatures are genu- 
ine. On the other hand, Richardson, Wm. 
Carey Jones, James Wilson, a former mem- 
ber of the land commission, and Thomas O. 
Larkin, all testify that in their opinion the 
signatures are not genuine. Orlando Mc- 
Knight testifies that he has been much ac- 
customed to examine and compare handwrit- 
ings and considers himself capable of judg- 
ing whether a document is written in an as- 
sumed hand. On examining the documents in 
this case he expresses the opinion that the 
signatures of Pio Pico were signed by the 
person who wrote the body of the instru- 
ments, that is, by Covarrubias. On compar- 
ing these signatures with seventeen signa- 
tiu-es of Pio Pico, found in the records of the 
depai'tmental assembly for 1846, he says that 
the letters of the name of Pio Pico in the for- 
mer, as also the rubric attached, have the 
stiffness and clumsiness difficult to avoid in 
an imitation, while the seventeen signatures 
appear natural, easy and without restraint. 
On making a very close examination of the 
seventeen signatures with dividers, he states 
that he never saw a more uniform signature. 
J. H. Purdy, also an expert, is inclined to be- 
lieve that the signatures to the document are 
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in. the same handwriting as the body of the 
instrument, but is not positive. On compar- 
ing these signatures with those in the record 
of the assembly, he says that the differences 
between them consist in the form of the "P's," 
and in that of the rubrics, also in tlieir gen- 
eral appearance; that the rubrics in the rec- 
ord, though more condensed in width, fall 
fai-ther below the line of the writing of the 
signatm-e than those in the documents in this 
case. It ought perhaps to be added, tliat 
neither of these witnesses professes to have 
any familiarity with Spanish documents, or 
practice in comparing handwritings in that 
language. Col. Jonathan D. Stevenson tes- 
tifies that he has corresponded with Pio Pico, 
and seen many documents purporting to be 
signed by him; that in none of them did the 
signatures resemble those in this ease. That 
these last are bolder and lai'ger than Pio 
Pico's usual signature, and the form of the 
letters, paitlcularly that of the "P's," is un- 
like his genuine signature. He also thinks, 
from inspection, that the body of the docu- 
ments and the signatures were written by the 
same hand, and with the same pen and ink. 
When asked to explain why he does not be- 
lieve these signatures genuine, he says, "To 
use a school-boy's phrase, I think these let- 
ters were 'painted,' after they were formed. 
The difference is more easily pointed out 
than explained." I have thus recapitulated, 
perhaps unnecessarily, all the evidence as to 
the genuineness of the signatures. It is cer- 
tainly not overstating its force to say that 
it leaves it open to the gi'avest suspicions- 
suspicions which the inspection of the orig- 
inals has not tended to weaken. 

At the end of the grant produced by the 
claimants, is the memorandum signed by the 
secretary, Covarrubias, stating that a note of 
the title had been taken in the corresponding 
book. This Covarrubias, in his deposition, 
states to have been done. The "correspond- 
ing book" is found in the archives, but it 
contains no note of this grant Covarrubias 
swears that the book in which he entered this 
grant was not the one now produced. That 
it was not bound, but composed of sheets of 
paper sewed together. That in it were en- 
tered various "tomas de razon," in the hand- 
writing of himself and of his two clerks. 
That he was in the habit of placing his ini- 
tials "J. M. O." at the bottom of each entry. 
The entries for 1845, in the book now pro- 
duced, ai'e in the handwriting of Francisco 
Lopez, one of his clerks at that time. This 
statement is corroborated by the testimony 
of Narciso Botello. This witness swears that 
the book found in the archives is not that 
used by the government for the registry of 
titles at Los Angeles. That the latter was a 
"cuaderno," with loose leaves without bind- 
ing, and generally in the handwriting of Co- 
varrubias. He states that the writing in the 
last part is that of Francisco Lopez, and that 
on page 7 to be the writing of Don Augustin 
Olvera, the governor's secretary. On the otli- 
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er hand, Thomas O. Larldn, a -witness pro- 
duced by the claimants, testifies that he was 
acquainted with the hooks in the office of the 
secretaiy during the years ISio and 1846- 
That there was only one book, and he believes 
the book produced from the ai-chives to be 
the one referred to by him. That he saw this 
book in the secretary's office in the time of 
Micheltorena, and also among the archives 
when they were delivered over to the Ameri- 
cans in August or September, 1846. No «ther 
book of "tomas de razon," for 1845, is found 
in the archives, and the testimony of Sir. 
Larkin would seem sufficiently to identify it 
as that in which the entries for that year 
were made. But even admitting the ac- 
curacy of Covarrubias' statement, it is evi- 
dent that as the entries are in the handwrit- 
ing of one of his clerks, and the book was de- 
livered to the Americans in 1846, among the 
other public records, the entries must have 
been made nearly cotemporaneously with 
their dates. It is possible, however, that they 
were copied from some loose sheets or "bor- 
radors," such as those spoken of by Covai'ru- 
bias and Botello, and the absence of any note 
of this grant is not, therefore, entirely con- 
clusive as to its genuineness. On examining 
this book, however, it appears that with one 
exception, every grant in colonization, of 
which the expediente is found in the archives, 
or which has ever been presented to the 
board, made from March, 1845, to December 
of the same year, the dates at which the en- 
tries begin and terminate, is found duly not- 
ed, as of the day on which by the memoran- 
dum on the grant the note appears to have 
been taken. This grant purports to be in fa- 
vor of Victor Prudon and Marcos Vaca, with 
an informe by Jos§ de la Rosa, and a pro- 
visional license to occupy signed by General 
Vallejo. The expediente in this case was not 
found in the archives, but was deposited by 
the plaintifiE's counsel on the ninth of Febru- 
ary, 1852. This gi-ant was rejected hy the 
boai'd as spurious. Its date is on the twen- 
tieth of December, 1845. The last enti*y in 
the book is December 23d, 1845. Admitting 
that it is genuine, the absence of a note of it 
in the toma de razon is no impeachment of the 
accui*acy of the book. But with this excep- 
tion, the entries are complete. On the very 
day (December 4th) on which the gi-ant in this 
case pm'ports to have been made, two other 
grants were made and duly entered; on the 
day previous, one; and another seven days 
afterwards. Conceding, then, that the book 
now found in the archives was copied from 
loose sheets, containing the original cotem- 
poraneous entries, how can we account for 
the fact that this grant alone, of all those 
made during the period over which the en- 
tries extend, (with the exception above no- 
ticed) has been omitted? It is a circum- 
stance pregnant witn suspicion. It is sug- 
gested that it is possible that entries in the 
book now produced may have been taken 
from the expedientes on file; and as the ex- 



pediente in this case was not on file, but re- 
turned to the party, this grant was omitted. 
This hypothesis is ingenious but highly im- 
probable. It is to be borne in mind that the 
book now prodiiced was found among the ar- 
'chives. If it be a copy of that on which the 
original entries were made, it was made imder 
the former government. The borradors or 
loose sheets spoken of by Covarrubias and 
Botello have disappeared. If, then, a clerk of 
the former government prepared this copy, he 
probably did so, not from the expedientes on 
file, but from liie borradors, which, accord- 
ing to Covan-ubias, existed so late as the 
spring of 1846, when he went out of office- 
The fact that these borradors have disappear- 
ed, and that the book now produced alone re- 
mains, favors the hypothesis that they may 
have been destroyed when the copy was 
taken. If this be so, it is as difficult to sup- 
pose that an entry of this grant was accident- 
ly omitted, in a copy otherwise so complete 
and accurate, as to suppose it to have been 
omitted on the book in which the entries were 
originally made. In either case the hypothe- 
sis, if not impossible, is in a high degree im- 
probable. ^ 

The certificate of the approval of the de- 
partmental assembly is dated December 18th, 
1845. The resolution of approval appears to 
have passed on the eleventh of the same 
month. The records of the proceedings of 
the assembly at the close of 1845 and begin- 
ing of 1846 are presei-ved. They show that 
on the eighth of October, 1845, "The sessions 
of the assembly were suspended for the 
rest of the year, in consequence of permis- 
sion having been granted to the seiiores dep- 
uties who reside out of this capital, to retire 
to the places of their residence, in view of 
the injm'ies they must suffer in consequence 
of their salaries due them respectively as 
functionaries not being paid." A publication 
of the foregoing in all the pueblos of the 
depai'tment was ordered to be made October 
11th, 1845. The next session of the assem- 
bly, as shown by its journals, was on the 
second of March, 1846. The journals state 
that the governor and certain deputies, who 
are named, had "assembled for the purpose 
of reopening the ordinary sessions, which, by 
a resolution of the body, had been suspend- 
ed for the balance of last year. Whereupon 
the proceedings of the eighth day of October 
of the last j^ear were read and approved," 
etc. It is evident that no ordinary session of 
the assembly was held on the eleventh of 
December, the day on which this grant is 
certified to have been approved. It is con- 
tended, however, that extraordinary sessions 
were held, of which no record was kept, and 
the testimony of several witnesses has been 
taken to establish the fact. Juan Bandini 
testifies that he was elected a member of 
the assembly in 1846, and took his seat in 
the beginning of that year; that he knows 
that an extraordinary session was held from 
the eighth of October until the end of the 
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year 1845; that the ordinary session was 
commenced in the month of Februaiy, 184G, 
^nd of this he was a member. The business 
ti^ansacted at the extraordinary sessions re- 
lated to the mission of one Jos6 Maria Hijar, 
>and the confirmation of land titles, and grant- 
ing the same. Santiago Arguello makes the 
same statement in almost the same language. 
Both repeat several times that they took 
their seats in the ordinary session, held In 
February, 1S46; according to Arguello, about 
the iirst of that month. Unfortunately for 
tliese witnesses, the record of the first or- 
dinary session of 1846 is preserved, whereby 
it appears, as we have seen, that the assem- 
bly resumed its ordiuaiy sessions on the 
second of March, and not on the first of Feb- 
ruary; that the proceedings of the last or- 
dinary session, to wit, that of the eighth of 
October, 1845, were first read and approved, 
■and that the next business transacted was 
the reception of the credentials of Don Juan 
Baudini and Don Santiago Arguello; that 
the usual proceedings were on motion dis- 
pensed with; that the newly elected mem- 
bers were received by a committee of the 
body; that after making oath, as prescribed 
by law, they took their seats, and were con- 
gratulated by the Hon. president, who ex- 
pressed his pleasure at their incorporation 
into the body. It is singular that both of 
these witnesses should have fallen into the 
same error with reference to a fact of which 
they speak so positively. It justifies the sus- 
picion that they may also be mistaken in 
their statement that extraordinary sessions 
were held from October eighth, until the end 
•of the year. The journals of the assembly 
«how that secret and extraordinary sessions 
were held on various days between March 
4th, 1845, and October 8th, of the same year. 
They frequently took place on the same day 
with an ordinary session, and the journals 
•of the latter mention that the assembly went 
into secret session on the motion, etc. These 
secret or extraordinary sessions appear to 
have been not unlike the executive sessions 
-of the United States senate, except that in 
some instances the proceedings at a secret 
session were read and approved at the next 
ordinary session. But the extraordinaiy or 
called sessions which are supposed by the 
■claimants to have taken place at the end of , 
1845, after the suspension of the ordinary 
sessions for the rest of the year, are of a 
different character. A document is found in 
the archives, however, which seems to favor 
the idea that such may have been held. A 
committee, to whom a motion that the assem- 
bly dissolve itself or adjourn was referred, 
reports that it had no such power, as it was 
always in session as the council of the gov- 
ernment; and they recommend that, after 
dispatching some pressing business which 
would come up in October, the assembly sus- 
pend its ordinaiy sessions for the rest of the 
year, and that permission be given to the 
-deputies residing at a distance to return 



home. The resolution of adjournment pass- 
ed October 8th seems to have been in pursu- 
ance of this recommendation. The cause hav- 
ing been reopened since its first submission, 
the evidence of Narciso Botello was taken 
m court. This witness states that though 
he does not recollect the fact, he has no 
doubt that there were extraordinary sessions 
in 1S45, for he has seen documents which 
show it. A document from the archives was 
shown to the witness, which he stated to be 
in the handwriting of Don ^, Olvera, secre- 
tary to the governor. This document ap- 
pears to be a "leti-a convocatoria," or sum- 
mons, to the members of the assembly, to 
meet in extraordinaiy session. Whether or 
not the session took place the witness is un- 
able to recollect, but he presumes, from the 
summons, that it did. If there were any 
such in December, the witness states that 
he must have attended them, unless prevent- 
ed by illness. 

From all the evidence that can be obtained, 
I think it not impossible that extraordinary 
sessions may have been held after the ad- 
journment of tlie eighth of October. The 
cause of that adjournment, however, as de- 
clared in the resolution above cited, is some- 
what inconsistent with the idea that the mem- 
bers immediately reassembled in extraordi- 
Esiy session. If they did so, the record of 
their proceedings has been lost by another of 
those unfortunate accidents which have at- 
tended this case at every step. But in ad- 
dition, it is not a little remarkable that if a 
part of the business of this extraordinary ses- 
sion was the confinxiation and granting of 
titles, no title whatever of all those granted 
previous to the second of March, 1846, appeal's 
to have been approved at any extraordinaiy 
session of the assembly, between its adjourn- 
ment on the eighth of October, and the re- 
opening on the second of March, witli tw<j 
exceptions— the grant in this case, and that 
of Victor Prudon, above noticed. Every other 
grant made subsequently to the eighth of Oc- 
tober, and among them one dated December 
4 th, the veiy day on which this title puiports 
to have been issued, was resei-ved until the 
ordinary session of March, and was at that 
session^ as appears by the record, presented 
and approved. It is also worthy of obsei-va- 
tion, that Narciso Botello does not pretend 
to recollect that an extraordinaiy session was 
in fact held at the time at which it appears 
to have been convened— still less that at any 
such meeting this grant was approved. He 
left Los Angeles on the twenty-fifth of De- 
cember. The resolution of approval was pass- 
ed, if at all, on the eleventh. The grant was 
large, and in payment of public dues. Had 
he been present at any session at which ft 
was discussed and approved, it would seem 
probable that he would have recollected it. 
His failure to do so, however, is by no means 
a strong circumstance against the genuine- 
ness of the certificate. It deserves, however 
to be noted and considered amongst the other 



im Fed. Cas. page 1089] 



(Case No.. 8,594) LUCO 



■circumstances of the case. But tJie United 
States liave produced direct testimony to prove 
the time and place at -wliicli these papers 
were fabricated. Kafael Guimdo testifies that 
in the month of August, 1853, about nine 
o'clock, a. m., Jos6 de la Rosa, in company 
ivith the Messrs. Luco and Salvador Vallejo, 
•came to the house of General Vallejo and 
inquired for the latter. Aftei about two 
houi-s he came in, when they all entered his 
office, where they seated themselves at a 
table. The witness overheard their conver- 
sation, which related to "settling'' the rancho 
of Tllpines. General Vallejo oftering to put 
three hundred mares upon it, etc. The next 
■day a similar interview took place, and after 
the rest were gone. General Vallejo said to 
the witness, "I am transacting some impor- 
tant business," and asked if he had overheard 
it. To which the witness replied that he had. 
The general, after some expressions of his 
<;onfldence in the witness, proceeded to inform 
hira of the "plan" they had arranged. "The 
title," he said, "we have made in the name 
of Kosa. It supposes a certain amount to Be 
■due him as printer at ISIonterey; that his 
brother Salvador had gone to Los Angeles 
smd succeeded in obtaining the signature of 
Pio Pico to the title." The witness then said 
to Vallejo that the title was false, to which 
the general replied, "I know it. It is in this 
way we have planned; how can it be false, 
it has the signature of Pio Pico?" After some 
further conversation detailed by the witness, 
<3eneral Vallejo said in reply to an observa- 
tion by the witness, that the title was void, 
■and it would in time be discovered. "In that 
case it would be diamond cut diamond," and 
he explained this expression to mean that if 
there were six or seven persons to swear that 
the title is null (nulo) he would bring ten 
or twelve to swear to its genuineness. If 
this story be true, the character of this claim 
is placed beyond a doubt. Gnirado has, how- 
■ever, been impeached by various witnesses 
on the part of the claimants, and sustained 
by perhaps an equal number on the part of 
the United States, It would be useless, per- 
haps impracticable, to attempt to decide upon 
a comparison of this testimony whether or 
Eot liis character is such as to justify a be- 
lief in his statements. Whatever it was, 
whether infamous or respectable, one fact is 
■clear, that General Vallejo, so late as March, 
1855, corresponded with him on terms of 
friendship and intimacy. The relations which 
General Vallejo's letter of March 4th, 1855, 
shows to have existed between them, must 
either relieve Guirado from the imputations 
■cast upon his character, or that of Vallejo 
himself must in some degree be compromised. 
If Guirado's testimony stood alone, and if in 
other respects this claim seemed fair and 
genuine, I should hesitate long before reject- 
ing it on the faith of such a statement. I 
have alluded to it as an item of evidence en- 
titled to consideration. It is urged that ac- 
■cording to this story, the signatures are the 
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genuine signatures of Pio Pico, though the 
document may be antedated, and it disproves 
the theory of the United States that they are 
forged. To this it may be replied, that Gen- 
eral Vallejo may not have known, or may 
have been unwilling to disclose the name of 
the person who forged the signatures. The 
risk of punishment to him would be far great- 
er than to those who merely expressed an 
opinion as to their genuineness, or Pio Pico 
may in fact have signed the document, but 
have forgotten to adopt the mode of signature 
used by him at its date. 

Since the case was reopened, testimony has 
been taken with regard to the seals. It ap- 
pears by the evidence of Wm. B. McMurtiie, 
that the impression or seal on the grant in this 
case is different, and evidently made by a 
stamp different from that used on the pe- 
tition and the certificate of approval. The im- 
pressions on these latter are identical with 
those used on various expedientes and grants 
exhibited to the witness. Four of these were 
produced in court, dated at various times from 
April 21st, 1843, to May 2d, 1846. The im- 
pression ou the grant in this case is entirely 
dissimilar, and the witness not only expresses 
the positive opinion, but demonstrates that it 
could not have been made with the same 
seal as that used on the other documents. 
Photogiaphs have been taken of these im- 
pressions, and the difference is obvious on in- 
spection. How then is this fact to be ac- 
counted for? Covarrubias swears that he 
recollects of only one seal being used in the 
office of the secretary. How happens it that 
the petition and certificate bear the impres- 
sion of the geAuine seal, while the grant has 
an impression of one which, if not proven 
not to be genuine, is not found on any other 
document in the archives? It is ti-ue that this 
fact is not specifically sworn to by any wit- 
ness, but since the testimony of McMurtrie 
was taken, ample opportunity has been af- 
forded to the claimants to examine the ar- 
chives. If a seal similar to that on the grant 
could have been found, it would doubtless 
have been produced. 

It is argued that this testimony establishes 
at least the genuineness of two of the seals 
on these papers, even, though it casts a doubt 
on the third. But we have already seen that 
at the time the grant was exhibited to Covar- 
rubias and Pio Pico to procure the affidavits 
on which the action of congress was f oui^ded, 
it was unaccompanied by either the petition 
or the certificate of approval. How these 
papers were separated from the grant, or how 
smce reunited to it, does not appear. The 
difference, therefore, in the seals, tends to cor- 
roborate our suspicions that the petition and 
certificate may have been prepared subse- 
quently to the grant, as they certainly did not 
appear in the cause until long after the pro- 
duction of the grant to Covarrubias and Pico. 
It does not appear where or in whose cus- 
tody the seal of the fonner government now 
is; arid if any one of the documents exhibited 



LUCO (Case ^'o. 8,594) 



[15 Fed. Cas. page 1090} 



boars a spurious seal, it throws a doubt upon 
tlie senuineness of tliem all, wMch is not 
dispelled by the fact that on two of them the 
seals appear to be genuine. Another eircum- 
fctance is also worthy of obseiTation. Eleven 
expedientes have been produced from the 
arcliives, with a view of exhibiting not only 
the signatures of Pio Pico, but his title or 
the description of his office, as contained in 
the headings of the grants. These expedientes 
are regularly numbered, and are dated at 
various times from November 22d, 1845, to 
December 19th, 1845. In all of them Pio Pico 
is descx'ibed as "Vocal decano de la assamblea 
departmental y gobernador provisional de las 
Calif or;aias." In the grant produced in the 
case at bar, and in the certificate of approval, 
he is described as "Vocal decano de la exma 
assemblea del departmento de las Califomias 
y encargado del gobierno del mismo por 
ministerio de la ley." It is singular, that if 
this grant be genuine, the governor should in 
this one instance have deviated from the form 
which he had been using almost daily in his 
official acts for a considerable time, and w^hich 
he adopted in three grants undoubtedly genu- 
ine, made on the very day on which this 
grant purports to have been issued. It is 
another of those exti-aordinary accidents 
which it is difficult to suppose could all have 
occurred by a kind of fatality, in one un- 
fortunate case. 

From the foregoing review of the evidence 
in this case, it is, I think, apparent that at 
evei-y point it is liable to the gravest sus- 
picion. We find that papers constituting a 
complete title for one of the most valuable 
ranches in California have been unaccount- 
ably withheld from the board appointed to 
ascertain their validity, imtil the time for 
presenting them has expired, although the 
landsare situated inoneof the most fertileand 
inhabited districts of the state and although' 
all the neighbors of the grantee, including 
his friends and patron, General Vallejo, duly 
presented their claims for confirmation. We 
find that when the grant was submitted to 
counsel for inspection, and to Pico and Covar- 
rubias for their affidavits, if indeed it was the 
same paper as that now presented, it was cer- 
tainly unaccompanied by the petition, and al- 
most certainly unaccompanied by the certifi.- 
eate of approval. That thesepapers have since 
been produced attached to the grant, but 
when and by whom we know not. That the 
petition is found, not in the archives, which 
was the legal and usual place of custody, 
but in the possession of the party, though 
the secretary of the government has no recol- 
lection of ever having withdrawn any ex- 
pediente from the archives, nor does he re- 
member sending any document whatever to 
the grantee in this case. How, and why, and 
when, and by whom this petition was obtained 
from the archives, we are wholly uninformed, 
except by the statement of De la Rosa that it 
was delivered to him by Vallejo, which the 
latter denies. Why and how it became sep- 



arated from the grant is likewise unexplain- 
ed, as is also the singular fact that, having 
this petition in their possession, the claim- 
ants should have procured from Covarrubias 
the affidavit stating that he did not know 
where it was, and "that the practice was to 
return the petition with the grant." If it 
was not then in the claimants' possession, 
where was it? In whose custody? And how 
and whence has it been procured? We find 
also that the pretended occupation by De la 
Eosa of this land has been disproved by so 
great a preponderance of evidence as to sug- 
gest the most painful suspicions. We find 
the archives not only failing to exhibit any 
trace of the existence of the grant, but imless 
a series of extiaordinary accidents be sup- 
posed, absolutely disproving its existence. 
We find that the signatures of the governor, 
though sworn to as genuine, are by many dis- 
interested witnesses declared to be forgeries; 
while the governor himself testifies with cau- 
tion and reserve, and is wholly unable to recol- 
lect a single circvunstance connected with the 
grant We find that in the opinion of many re- 
spectable persons, the characters of the piinci- 
pal witnesses for the claimants are such as to 
render them unworthy of belief. And finally, 
we find the suspicions of the fraudulent char- 
acter of this claim, so vehemently excited by 
every circumstance attending it, are confirm- 
ed by the detailed and circumstantial dis- 
closure by a witness who, whatever his chai-- 
actex*, was certainly in the confidence of Gen- 
eral Vallejo, of the time and place and man- 
ner of its fabrication. 

Such an array of proofs I confess myself 
unable to resist. But in addition; To hold 
this grant genuine we must suppose that by 
some unexplained accident, and contrary to 
custom, the petition was delivered to the 
party— that it remained with the grant in 
his possession, unseen by any one, and un- 
suspected by almost all of Ms neighbors and 
intimate associates. That the owner of so 
valuable an estate was content to remain a 
dependent upon the bounty of a wealthy 
friend, or to obtain a livelihood by mending 
clothes and similar employments, and never 
himself thought, or was reminded by his 
friend, of the necessity of presenting Iiis ti- 
tle for confirmation. That he has frequent- 
ly and without a motive declared that he 
never obtained any grant whatever. That 
the petition, the grant, and the certificate of 
approval, though together in the possession 
of the grantee, were by some unexplained 
accident separated when he transferred his 
title to the claimants. That the first and 
the last ■ documents, after disappearing for 
a time, were in some unexplained way re- 
covered, and reunited to the grant after the 
papers had been submitted to counsel and 
affidavits to be laid before congress had 
been procured. We must further suppose 
that the note of the grant was taken in a 
book which has disappeared. That in the 
book which remains, and is by one witness 
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identified as tlie book in wliicli titles were 
noted, a note of this grant was by some 
sti-ange accident omitted, altiiough every 
other grant issued during the period over 
which the record extends is found duly 
noted. We must suppose that in this in- 
stance, almost solitary, the governor made 
an extensive grant without requiring a sin- 
gle report or informe, and has entirely for- 
gotten the circumstance. We must further 
suppose, that the departmental assembly 
held an extraordinary session, of which 
their journals contain no trace, and this after 
a formal adjournment for the rest of the 
year, and after permission given to the mem- 
bers to return home. That the jom-nal of 
their proceedings on reassembling alludes to 
the fact of their previous adjournment for 
the balance of the last year, and shows that 
the reading and approval of the proceedings 
of the last ordinai-y session was the first 
business transacted, while all mention of 
the supposed extraordinary sessions in the 
interval is omitted. We must further sup- 
pose, that all the grants issued in the in- 
terval between the adjournment on the 
eighth of October, and the reassembling on 
the second of March, were reserved by the 
governor until after the ordinary sessions 
had recommenced, with the exception of 
this grant and one other rejected by the 
board as spurious. We must suppose that- 
the governor— although his name appears to 
public documents of various kinds, signed 
with singular uniformity several hundred 
times— in this instance adopted a mode of 
signing, either never on any other occasion 
made use of by him on official documents, 
or long disused. And this, notwithstanding 
that on the very day on which this gi-ant 
was signed, as well as before and after- 
wards, his signature appears on various doc- 
uments, exhibiting the same uniform and 
striking peculiarities visible throughout all 
the records of his official action. We must 
suppose that the seal used on this gi-ant is 
genuine, though it was not only different 
from that used on the petition of the eighth 
of November, and from that on an expedi- 
ente of the nineteenth of December, but dif- 
ferent from any elsewhere found in the 
ai'chives, and this without proof that there 
was more than one seal, and in the face of 
the declaration of the secretary that there 
was but one. And finally, that a wretch has 
been found with intelligence and depravity 
enough to invent and swear to a detailed 
and circumstantial accoimt of the fabrica- 
tion of these documents. Such a series of 
improbable hypotheses I have found it im- 
possible to believe. I have given to this case 
an unusual degree of labor and attention, 
and have endeavored to arrive at a just and 
impartial conclusion. My conviction is that 
it ought not to be confirmed. 

FAffirmed on appeal in 23 How. (64 U. S.) 
515.] 



Case No. 8,595. 

LUCY V. SliADE. 

[1 Oranch, C. O. 422.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Slavery — Deed — Usrecokded— Pkoop of Exe- 

OOTION. 

1. A deed conveying or transferring a slave in 
Maryland, not recorded, cannot be given in evi- 
dence without proof of its execution, although it 
has been acknowledged before a justice of the 
peace in Maryland. 

2. The oath, required by the Virginia law of 
the 17th of December, 1792, § 4, is of no avail 
unless taken witiiin sixty days after the removal 
of the party. 

Trespass, for assault and battery and false 
imprisonment, to try the right of freedom. 

E. J. Lee, for defendant [Charles Slade], 
offered a deed of gift of the plaintiff by Col- 
onel William Lyles to Miss Ann Lowery, 
whom W. H. Lyles afterwards married, ac- 
knowledged before Mr. Bowie, a justice of 
the peace of Prince George's county, Mary- 
land, and a certificate of the derk of Prince 
George's county, that Mr. Bowie was on that 
day a qualified justice of the peace,- and a 
certificate of J. jM. Gantt, chief judge of the 
court of Prince George's, &c. 

Mr. Jones, for plaintiff, objected that it is 
no act, nor record, nor a judicial proceeding. 
It is not recorded, and if it had been, yet 
as -it is not required to be recorded, it would 
gain no authenticity by the recording. It is 
not necessary to be acknowledged. The tak- 
ing of an acknowledgemnt Is not a judicial 
act. 

THE COURT (nem. con.) decided that it 
was not evidence, unless proved by wit- 
nesses. The acknowledgment of the deed, 
at all events, can amount to no more than 
an estoppel against the party himself, who 
has acknowledged, and does not prevent an- 
other person from denying the execution of 
the deed. 

THE COURT also permitted the plaintiff 
to give evidence of an importation by Colonel 
William Lyles, imder a general allegation 
in the statement of the case, prepared by 
counsel under the order of the couit; where- 
upon the defendant gave in evidence a cer- 
tificate of an oath taken by William H. 
Lyles; but THE COURT instructed the jury 
that the said oath was not in compliance 
with the Virginia act of assembly of Dee. 
17, 1792, p. 86, § 4, imless taken within sixty 
days after the removal of W. H. Lyles. 



LUCX A. BLOSSOM, The (FOX v.). See 
Case No. 5,013. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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Case 'No. 8,596. 

The LUOY ANNE. 

[3 Ware, 253; i 23 Law Rep. 545 J 

District Court, D. Maine. March, 1860. 

BouNTT — Cod Fishery — Seamen's Wages— Ac- 
count OF Fish Taken — Custom — Agkeemexts 
BETWEEN Owners and Seamen. 

1. A court of admiralty has jurisdiction to de- 
cree the bounty allowed to persons employed 
in the cod fishery, and a claim for this may be 
united with a claim for an account of the fish 
taken daring the voyages. 

[Cited in The Grace Darling, Case No. 5,651.] 

2. A custom is obligatory on the parties only 
when the law does not provide for the case. 

3. When a condition precedent is annexed to a 
gift, that cannot be repudiated and the gratuity 
received unconditionally. 

4. The reasonableness and equity of an agree- 
ment between owners and seamen will always be 
examined by a court of admiralty. 

This case originated in the following state 
of facts. The complainant, Philip Rines, a 
minor, had been engaged in the service of the 
schooner Lucy Anne, of Southport, district of 
Wiscasset, during the cod-fishing season of 
1859. The season embraced two voyages, 
one in hand-line fishing, the other in a ti'oll- 
ing voya.ge. After the completion of the sec- 
ond voyage, Eines left with the master's con- 
sent, who did not settle up his wages. The 
terms of service and compensation were em- 
braced in the ai-tides of agreement, usual in 
this disti'ict, the substance of which is given 
in the opinion of the court. After the sale of 
the fish, the master, being at Wiscasset (the 
residence of Bines), called him aside aud ex- 
hibited an account made up of various items 
of charges for supplies, outfits, and deduc- 
tions for absence, extra help, etc., absorbing, 
or nearly absorbing, all his earnings from his 
catch of fish. No allowance of his share of 
five-eighths of the bounty was reckoned into 
the proceeds of the voyage. The father there- 
upon founded a libel on the facts, which was 
filed, and process issued against the vessel, 
w^hich was duly arrested, and in the course 
of the ti'ial the rights of fishermen, in the 
premises, to a full and just account of the 
fish taken, and to the entire value of the 
same, and to each man's share of five-eighths 
of the allowance of bounty received by the 
owners of the vessel, came up for settlement 
and adjudication on the principles of law and 
equity, as administered in courts of admiralty 
and maritime jurisdiction. 

Sewall & WiUis, for libellant. 
Shepley & Dana, for respondents. 

AVARE, District Judge. This libel is filed 
by Philip Rines, a minor, by his father, and 
next friend, against the fishing schooner Lucy 
Anne, of about thirty-one tons burthen, claim- 
ing his share of the bounty, and an account of 
the fish taken in. two trips in the season of 
1S59. No question has been made as to his 
engagement, or the time of his service. The 

1 [Reported by George F. Emery, Esq.] 



defence relied on is, first, that he has been 
fully paid, for which his owners have his 
receipt; and, secondly, misbehavior, negli- 
gence, and desertion, dui'ing the voyage. But 
a question, in its nature preliminary, is made, 
that a com-t of admii-alty has no jurisdiction 
over the question of bounty, and that this 
can be recovered only in a suit at common 
law. The provision of the law is, that there 
shall be paid to every vessel of thirty tons 
burthen, and over, at the rate of four dollars 
a ton, that shall be engaged in the cod fishery 
during the season, three-eighths of which shall 
belong to the owner, "and the other five- 
eighths thereof shall be divided by him, or 
his agent, to and among the several fishermen 
who shall have been employed in such vessel 
during the season aforesaid, or part thereof, 
as the case may be, in such proportions as the 
fish they shall have respectively taken bears 
to the whole quantity of fish taken on board 
such vessel during such season." The con- 
sideration of this allowance is essentially 
and exclusively maritime. It is measm-ed to 
the men in proportion to the fish they have 
taken, and must be considered like the double 
pay allowed to seamen when they are put on 
short allowance, and the three months' pay 
allowed when discharged in a foreign port, 
as additional wages. It is a gratuity offered 
to the men to engage in this laborious, and 
not usually lucrative service, forming a nurs- 
ery and school for seamen, who are always 
ready to engage in the public service when 
they are wanted- The law does not, indeed, 
say that they may recover it in a libel as 
wages; but it ti-eats them as seamen, giving 
the same remedies against them for enforcing 
their contract, and subjecting them to the 
same penalties. The allowance is paid to the 
owner, and he is bound to pay it over to the 
men, I can see no room for doubt that a 
claim for the bounty, and for an account of 
the fish taken in the voyage, may be united 
in the same libel. They relate to the same 
subject-matter, and if the boimty is to be con- 
sidered an additional compensation, are both 
of admiralty jurisdiction. 

The first objection to the libel, on its merits, 
is the settlement made in January, and the 
receipt in full of Philip of that date. This 
settlement was on the basis of the custom of 
Southport, and assumes the validity of that 
custom. Waiving the question of the reason- 
ableness of that settlement,— and as it depart- 
ed from the law, whether it was explained 
to the libellant, and fully understood by him ; 
whether he gave up any of his legal rights 
without receiving a full consideration there- 
for, which as a fisherman having the rights 
of a seaman, a court of admiralty wiU always 
look into;— setting aside these questions, it is 
manifest that the case brings up the binding 
force of that custom. The settlement refers 
to this, and this has been the principal ques- 
tion which has been argued. It is, in fact, 
to settle this question that the suit is prose- 
cuted, for the amount in controversy would 
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te scarcely worth the expense of litigation 
xinless this question lay at its bottom. But 
this is important, both as a legal question 
and in its practical consequences, and de- 
serves a deliberate consideration. Custom 
cej'tainly may have the force of law, and 
be equally binding, when it is not expressly 
referred to in tbe contract. In all civilized 
and uncivilized countries a large portion of 
the transactions between man and man is 
left to be regulated by usage. And this 
usage is binding on the parties because they 
make their engagements in reference to it, 
and it comes in and silently makes pait of 
the contract. This is the case when no refer- 
ence is made to the custom; and it is still 
more so when the parties themselves refer to it. 
But this is only also when the legislature has 
not expressed its will on the subject, or when, 
as is not uncommon, the general rule is'estab- 
lished, that the parties are expressly allowed 
to derogate from the law by their particular 
contracts. But when a departure from the 
nile of law is not expressly or impliedly al- 
lowed, the law prevails; and this for the best 
reason, because every party is supposed to 
know the law and make this a part of Ms con- 
tract, unless he expressly provides otherwise. 
Seamen, however, have at all times, from 
their habitual carelessness and improvidence, 
from their own ignorance and the superior 
linowledge and the habits of business of those 
who deal with them, been held to be peculiar- 
ly entitled to the protection of comts of jus- 
tice. They have been treated in some man- 
ner as minors, incapable of waiving their 
legal rights without these are fully explained 
at the time, and a full and adequate consid- 
eration is made for them. If the case rested 
here a duty might be imposed on this com't 
to see that a full equivalent for the bounty 
was allowed by the custom of Southport. 

But the question in this case is not merely 
whether custom can do away witb an express 
provision of a statute, but whether a grant 
of the legislature, supported by a considera- 
tion can be abrogated by a custom. This 
grant of a bounty is made only to vessels 
qualified by law to carry on the cod fisheries. 
The United States alone can give that quali- 
fication, and this would be a sufficient consid- 
eiution to uphold a contract in any case. 
The ship cannot receive the bounty without 
the requisite qualification. This, then, is a 
gratuity to the vessel, and it is given on the 
express condition that five-eighths sball go to 
the fishermen, and to this extent it is a gratu- 
ity to them, and it is given them on condition 
that they inure themselves to this hardy serv- 
ice. If they should choose to waive their 
rights, they could not do it without the con- 
sent of the United States. The donor may 
annex such conditions to his bounty .as he 
pleases; nor at least when he has an interest 
in his liberality, can the beneficiary repudi- 
ate the conditions without the consent of the 
donor. He cannot take that as a free gift 
to which a condition precedent is annexed. 



Independent of the last clause of the con- 
tract, by which the parties reserve to them- 
selves all the benefits to which they are en- 
titled under the act for the government of 
persons employed in the fisheries, I can en- 
tertain no doubt that the custom is void. Be- 
sides, so long had the practice prevailed in 
this district of settling with the fishermen 
without paying to them any part of the boun- 
ty, tbat from the whole evidence it is evi- 
dent that they were uncertain whether any 
part was due to them. The libellant would 
be entitled to relief on common principles, 
taking into view his, occupation, on the 
ground of a surprise. 'There must be a de- 
cree for the bounty. Whether the custom of 
Southport is a tieneficial one or not, is a ques- 
tion into whicb the court cannot examine. 
The United States have a perfect right to 
aflBlx such conditions to their gi-atuities as 
they please. 

The next question is, to wbat part of the 
bounty is Rines entitled? Five-eighths is to 
be distributed among the men, respectively, 
in the proportion which the number of fish 
taken by each bears to the whole taken on 
board the vessel. In the first trip there is 
no controversy. The fish were taken with 
lines, and the fish of each man were put into 
a kid by themselves, and faithfully counted 
out at night. The entry of them at eatili 
night was made on a slate in the presence of 
the whole crew, so that every man had an 
opportunity to see that bis fish were rightly 
counted; and the week's work was on Sat- 
urday night transferred to a book in ink. 
This I think a sufficient entry. In this trip, 
accox'ding to the account, Rines took 1,337 
fish. In the second ti-lp the fish were taken 
by a troll. This is a new mode of fishing, 
with which all the men were equally inexpe- 
rienced. A troll, as described by the wit- 
nesses, is a long rope extended on the water 
lor many fathoms, with baited hooks at- 
tached to it, about three or four feet apart. 
This is sunk in the water and occasionally 
drawn up with the fish on the' hooks. The 
whole crew is employed in the management 
of the troll, and the fish come up in a mass. 
Though the troll shows what the whole have 
taken, the share of each individual cannot ap- 
pear in this mode of fishing. But the law re- 
quires the bounty to be distributed among 
the crew in proportion to the amount taken 
by each individual. When a part of thetime 
is spent in troll fishing, and a part in taking 
with lines, I know of no more equitable way 
of dividing the troll than to allow to each 
man a proportion equal to that which he has 
taken with the line. This may be considered 
as indicating a fair average of the efficiency 
of each man. The whole number of fish 
taken on the first trip with lines was 7,958, 
of which, Rines took 1,337. That taken by 
troll fishing was 4,000. This would make 
Rines' share 670, and added to 1,337 will 
make 2,007. His share of the bounty will be 
$13.00. 
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The libellant also demands liis share of the 
fish. I know of no reason for doubting the 
account of John Cameron of the proceeds of 
the sale of the fish, and that the propei* de- 
ductions were made of salt, the expenses of 
cure, freight, and commissions. According 
to this account, the net proceeds of the sale 
of the fishermen's part were ?4Grt,3y. Of 
this, Rines' share was ?7S.93, and to this add 
his share of the bounty, ?13.06, and we have 
$91.99 as the balance due from the owners. 
Against this demand, the owners have filed 
their account of offsets of $70.33. This libel 
is brought by Philip, a minor, by his father 
and next friend, andlthere can be received in 
offset only what went to Philip, or what he 
authorized to be charged against him. What 
was for Moses Rines, the father, cannot be 
charged against Philip. It is true that the 
father might appropriate the earnings of his 
son to himself. He might also leave the 
eai-nings of the child to him, and the son's 
bringing the libel himself, with the authority 
of the father, must be considered as a suffi- 
cient proof of emancipation. We may strike 
out the charge in Lincoln's bill of ?9.23. 
With respect to Lenox's, though I think that 
there is some doubt as to part of the charge, 
my opinion is that, as Philip gave his order 
for the payment, it ought to be allowed. 
There is a charge of six days' work on board 
the vessel in Rines' absence. According to 
the custom under which the contract was 
made, certain duties on board the vessel were 
to be performed by the men. But of such a 
charge as this there ought to be some better 
evidence than a simple charge in a pencil ac- 
count, or the testimony of a witness. The 
absence of a seaman should be noted in the 
log-book at the time, both to show that there 
was a delinquency on the pai-t of the seaman, 
and that It was such a one as in the opinion 
of the master or skipper ought to be noticed. 
Independent of this, Russel was from the 
same town, and was absent at the same time, 
and about the same number of days Avith 
Philip; he was charged with but one day's 
labor for his absence. As he was one of the 
crew, and had the same labors to perform, 
if I allow against Philip the same, I think 
enough will be allowed. Decree for $29.53, 
and costs. 



Case "No. 8,597. 

The LUCY 0. HOLMES. 

[Blatehf. Pr. Cas. 196.] i 

District Court, S. D. New York. Julv 28, 
1862. 

Pbize — ExEMT Property. 

Vessel and cargo condemned as enemy property. 

In admiralty. 

BEG?TS, District Judge. This vessel and 
cargo were captured off the coast of North 

1 [Reported by Samuel Blatchford, Esq.] 



Carolina, May 22, 1862, by the United States 
steamer Santiago de Cuba, and were sent 
into this port as prize. The vessel and car- 
go were owned in South Carolina, and sailed 
from that port for Nassau, New Providence. 
No proof being furnished from the papers, 
or the examination in preparatorio, vindi- 
cating the honesty of the vessel and cai-go, 
both of them are, upon the pleadings and 
proofs, condemned as enemy property, and 
decreed to be forfeited. 



LUDDINGTON (BRIGHAM v.). See Case 
No. 1,874. 

LUDELING (JACKSON v.). See Case No. 
7,139. 



Case No. 8,598- 

LUDINGTON et al. v. The NUCLEUS. 

[2 Am. Law J. (N. S.) 563.] 

District Court, D. Wisconsin. Jan. Term, 1850. 

Maritime Liex— Materials Fdbsished — Jukts- 

DiCTiox OP Adhiraltt Over Lakes— Act 

OF CoxGRESS— District Court. 

Contracts for materials furnished, at the home 
port, in the building of steamboats and othor 
vessels, are not within the act of congress ex- 
tending the jurisdiction of the district courts to 
certain cases upon the lakes and navigable wa- 
ters connecting the same, approved Feb. 26, 
1845 [5 Stat. 726]. 

[Cited in People's Ferry Co. v. Beers, 20 
How. (61 U. S.) 402; The Edith, Case No. 
4,283.] 

[This was a hbel by Robert Ludington and 
Henry U. King against the schooner Nucleus 
(Alanson Sweet, claimant).] 

MILLER, Disti'ict Judge. The demand of 
these libellants is for materials furnished in 
the building of this vessel. It appears in 
evidence that the vessel was launched in the 
month of June, 1848; and that a very small 
portion of the materials were furnished after 
that date. The libellants furnished the ma- 
terials, from their store in Milwaukee, to the 
builders of the vessel at the same place, at 
different times, from the month of Nov. 1847, 
to the month of Oct., 1848. The vessel was 
enrolled and licensed, in the month of October, 
1848, and made her first voyage in the spring 
of 1849; and before the filing of this libel. 
The claimant, in his answer, denies that, at 
the time the cause of action accrued, this 
vessel was enrolled and licensed for the coast- 
ing trade, and was employed in business of 
commerce and navigation, as set foith In the 
libel. By the law of this state boats and 
vessels used in navigating the waters of the 
state, are liable for the materials used and 
labor bestowed, in their constniction; and 
a party can file his claim and proceed, in the 
courts of the state, against the boat or ves- 
sel by name. Contracts for marine service, 
in building, repairing and supplying ships, 
are cognizable in courts of admiralty, as mari- 
time and apiDertainlng to commerce and navl- 



[15 Fed. Cas. page 1095] 

gation; and when a lien is giyen by the local 
law, they may he enforced by admii-alty pro- 
cess. The Gen. Smith, 4. ^Vheat. [17 U. S.] 
438; The St. Jago de Cuba, 9 Wheat. [22 TJ. 
S.] 409; Peyroux v, Howard, 7 Pet [32 TJ. 
S.] 324; The Orleans v. Phoebus, 11 Pet. [36 
ir. S.] 175; The Jonisalem [Case No. 7,294]; 
Adm. Rule 12. Demands for materials fm-- 
nished and labor bestowed in the construction 
of vessels not launched, are decided to be 
within the admiralty jmrisdiction, where the 
local law gives a lien; provided such vessels 
are intended or designed for maritime busi- 
ness upon tiie high seas, or tide waters. 
Read V. Hull of a New Brig [Case No. 11,609]; 
Davis V. A New Brig [Id. 3,643]; Harper v. 
The New Brig [Id. 6,090]; Stevens v. The 
Sandwich [Id. 13,409]. As the employment of 
these vessels was to be maritime, the contracts 
for labor and materials were for maritime 
purposes. The contracts were such as touched 
rights and duties appertaining to commerce 
and navigation; and were enforced by admi- 
ralty process against vessels, which from 
their location and construction were designed, 
or intended for the employment of commerce 
and navigation upon the high seas, or tide 
waters. From these authorities it appeai-s, 
that this court might entertain jmisdiction of 
this cause, if jurisdiction co-extensive with 
the admiralty jurisdiction of the national 
courts, has been extended to the lakes. 

The only act of congress, conferring upon 
this court jurisdiction, similar to the admi- 
ralty jm-isdiction possessed by district courts, 
in pursuance of the constitutional provision, 
is "an act extending the jurisdiction of the 
district courts, to certain cases, upon the 
lalces, or navigable waters connecting the 
same;" approved Feb. 20, 1845. By this 
act. "the district courts of the United 
States shall have, possess and exercise, the 
same jurisdiction in matters of contract and 
tort, arisuig in, upon, or concerning steam- 
boats and other vessels of twenty tons bm-- 
den and upwards, em-oUed and licensed for 
the coasthig trade, and at the time employ- 
ed in business of commerce and naviga- 
tion, between ports and places in difieerent 
states and territories, upon the lakes and 
navisable waters connecting the said lakes, 
as is now possessed and exercised by the said 
courts, in cases of tlie like steamboats and 
other vessels employed in navigation and 
commerce, upon the high seas, or tide waters, 
within the admiralty and maritime jurisdic- 
tion of the United States; and in aU suits 
brought in such courts, in all such matters of 
contract, or tort, the remedies and the forms 
of process, and the modes of proceeding shall 
be the same as are, or may be used by such 
courts in cases of admiralty and .maritime 
jurisdiction; and the maritime law of -the 
United States, so far as the same is or may 
be applicalile thereto, shall constitute the rule 
of decisiou in such courts in tJie same man- 
ner, and to the same extent, and with the 
same equities as it now does in cases of 



(Case No. 8,598) LXJDINGTON 

admiralty and maritime jurisdiction." "The 
object of this act appears to be, first, to 
bring these cases withm the cognizance of 
the district courts, without regard to the 
citizenship of the parties, as cases arising 
under a law of the United States, (that is 
to say, under the act itself;) and, secondly, 
as far as it could constitutionally be done, 
to apply to them the same rules, both of pro- 
cedure and of decision, as if they had pertain- 
ed to ocean instead of inland navigation, and 
so been strictly of admiralty jurisdiction; or 
in other words, to subject them to tlie opei-a- 
tlon of tlie admiralty law of the United 
States." Conk. Adm. 6. In the construction 
of statutes generally, "everythhig which is 
within the intention of the makers of the act, 
is as much within the act, as if it were witli- 
in the letter; Stowel v. Zouch, 1 Plow. 366. 
The meaning of tlie legislature may be ex- 
tended beyond the precise words used in tlie 
law, from the reason, or motive, upon which 
the legislature proceeded, from the end in 
view, or the purpose which was designed." 
U. S. V. Freeman, 3 How. [44 U. S.] 55C. 
Upon these rules, it is plausibly argued, 
that this case f aBs within the act in spirit 
and intent. But tliis is an act to extend the 
jurisdiction of courts, not of inferior, but 
of limited jurisdiction, created by law. In 
the exposition of such a statute every part 
is to be considered, and the intention of the 
legislature extracted from the whole. Such 
intention must be apparent on the face of 
the statute. Wilkinson v. Iceland, 2 Pet. [2.7 
U. S.] 627; U. S. V. Fisher, 2 Granch. [6 U. S.] 

358. 

The jurisdiction of courts, of Ihnited juris- 
diction, created by statute, should be made 
affirmatively to appear, for "the fair presump- 
tion is, that a ease is without the jm-isdiction 
until the contrary appears." And it is "neces- 
sary, inasmucli as the proceedings of no court 
can be deemed valid further than its juris- 
diction appears, or can be presumed to set 
forUi upon the record, the facts or circum- 
stances which give jurisdiction, either ex- 
pressly, or in such manner as to render them 
certain by legal intendment." Turner v. 
Bank of America, 4 Dall. [4 U. S.] 11, 1 Cond. 
R. 203. Courts, which are created by writ- 
ten law, and whose jurisdiction is defined 
by written law, cannot transcend that jurisdic- 
tion. These rules have been rigorously ad- 
hered to by the corurts of the United States, 
at all times and under all circumstances. 
Kemp V. Kennedy, 5 Ci-anch [9 U. S.] 185; ^SIc- 
Cormick v. SuUivant, 10 Wheat. [23 U. S.] 
192; Ex parte BuUman and Ex parte Swart- 
wout, 4 Cranch [8 U. S.] 75, 96; Grignon v. 
Astor, 2 How. [43 U. S.] 319; and many other 
cases. It is well understood that the federal 
courts do only possess and exercise jurisdic- 
tion, conferred by the constitution ana laws 
of the United States; and that such jurisdic- 
tion must be shown by facts, or circumsmnces 
properly pleaded.*. Before this eoui+ chu. 
possess, or exercise the quasi admiralty ju- 
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risdiction confen-ed by the act, it must be 
alleged in the libel that "steamboat, or other 
vessel, is of twenty tons burden or upwards, 
enrolled and licensed for the coasting trade, 
and at the time when the cause of action ac- 
crued, was employed in business of commerce 
and navigation between ports and places in 
different states and territories, upon the lakes 
and navigable waters connecting the said 
lakes." Upon that averment, or allegation 
in the libel, the court is authorized and em- 
powered by the act to exercise the same juris- 
diction as "in cases of the like steamboats, 
or other vessels employed in navigation and 
commerce upon the high seas, or tide waters, 
within the admiralty and maritime jurisdic- 
tion of the United States." This averment 
in a libel, is as essential to confer jurisdiction 
under the act, as that of citizenship, or alien- 
age in a declaration or bill, under the act to es- 
tablish the judicial courts of the United States, 
approved September 24, 1789 [1 Stat. 73J. 

It no where appears in this very cautious- 
ly drawn statute, that congress intended to 
confer upon the courts, full admiralty jm-is- 
diction, which is limited by and depends pri- 
marily upon the nature of the contract, or 
tort. But, "on the contrary, congress seems 
to have had an eye, rather to those provisions 
of the constitution which confer upon the 
national legislature, power to "regulate com- 
merce with foreign nations, among the several 
states, and with the Indian tribes"; and upon 
the judiciary jurisdiction of "all cases aris- 
ing under the laws of the United States;" 
and to have intended merely, to subject the 
descriptions of cases, specified in the act, to 
the practical operation of this constitutional 
provision, and sub modo, to the admiralty 
forms of procedure." Conk. Adm. 4. Prom 
a critical examination of the act, it is rea- 
sonable to infer, that congress sti'ietly pur- 
sued the following intimation of the su- 
preme court in The Jefferson, 10 Wheat. [23 
U. S.] 458, 6 Cond. R. 173: '^Whether, un- 
der the power to regulate commerce between 
the states congress may not extend the rem- 
edy by the summary process of the admiral- 
ty, to cases of voyages on the western wa- 
ters, it is unnecessary for us to consider. 
If the public inconvenience, from the want 
of a process of an analogous nature, shall be 
extensively felt, the attention of the legis- 
lature will doubtless be drawn to the sub- 
ject." The increasing commercial intercourse 
between the different states, by means of 
lake navigation, required more than the or- 
dinary legal remedies afforded by the state 
ti-ibunals. The title of the act implies a lim- 
ited or partial extension of jurisdiction to 
the courts. The certain cases alluded to in 
the title, are described in the act, to be 
"matters of contract and tort, arising in, 
upon, or concerning steamboats or other ves- 
sels of twenty tons burden or upwards, en- 
rolled and licensed for the coasting trade, 
and at the time employed in business of 
commerce and navigation, between ports 
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and places in different states and territo- 
ries, upon the lakes and navigable waters 
connecting said lakes." These are terms of 
description and of limitation, as well as of 
jurisdiction. The steamboat or other vessel 
must be of twenty tons burden or upwards, 
enrolled and licensed, and at the time the 
cause of action accrued, employed in busi- 
ness of commerce and navigation on the 
lakes, &c. The jurisdiction of the courts is 
not intended by the act, to be ascertained 
or determined, by the nature or character of 
the cause of action alone; but also, by the 
description and employment of the vessel. 
The vessel is required to be employed in 
business of commerce and navigation at the 
time the cause of action accmed; and not, 
as in the courts of admiralty, merely de- 
signed or intended for such employment. 
The words "at the time" seem to have .beert 
cautiously inserted in the act for the pur- 
pose of confining the jurisdiction conferred 
within the actual necessities of commerce 
upon the lakes. The actual necessities of 
commerce require that the summary juris- 
diction of the admiralty should be exercised; 
in cases of conti-acts and torts strictly mari- 
time, which no doubt was the inducement to- 
the enactment of the statute under consid- 
eration; and may be a reason for its cau- 
tious and limited terms. It has been ob- 
served before, that upon contracts for sup- 
plies or materials furnished, or labor be- 
stowed, in the consti-uction of boats or ves- 
sels, it is only in virtue of state laws, that 
a lien is deemed to attach. Because, such 
lien is created by the state law, it is en- 
forced in the admiralty, othen\'ise the par- 
ties would have to resort to the common law 
remedies. The lien created by the state law, 
is regarded as in its nature maritime, and 
is, therefore, recognized in courts of ad- 
miralty, and enforced by admiralty process. 
But the contract, being an ordinary trans- 
action between persons on shore, and of the- 
same place, the necessities of commerce do- 
not require the creation of a lien by statute. 
The principal reason, or necessity for sucli, 
a lien, is for the better security of the ma- 
terial man and shipwright. This is a sub- 
ject of local legislation, induced by local pol- 
icy; and not absolutely necessary to be- 
brought to the consideration of the national 
courts, but properly cognizable in those of 
the state. To enforce this lien the state 
courts possess full and complete power and 
authority. But as liens cannot be created 
by the laws of a state, in cases of damages 
by torts, and of contracts entered into, with- 
out its territorial limits, the exigencies of 
commerce required the summary process of 
the admu-alty, in cases of conti-acts and 
torts of steamboats and other vessels afloat, 
or employed in business of commerce and 
navigation on the lakes. Parties are not re- 
quired }5j the act to resort to the federal 
courts, in pursuit of the remedies thereby 
provided for, as to courts of general ad- 
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miralty jurisdiction. The act saves tBe 
"right of a concurrent remedy at the com- 
mon law, when it is competent to give it; 
and any concurrent remedy, which may he 
given by the state laws, where such steam- 
er, or other vessel, is employed in such busi- 
ness of commerce and navigation." This 
saving provision, probably, was not neces- 
Bary, as parties can select their own tribu- 
nal; but it may tend to show, that the cer- 
tain cases of contract and tort, made cog- 
nizable by the act, in the courts of the 
United States, are not to be deemed exclu- 
sively within the jurisdiction of those court's, 
ns courts of admiralty. A similar infex-ence 
may, probably, be drawn from the saving 
provision in the act, of the "right of trial by 
jury of all facts put in issue in such suits, 
when either party shall require it;" as the 
trial by jury is unknown to courts of ad- 
miralty, where the civil law mode of trial is 
alone followed. 

I' do not deem it necessary for the libel- 
lant, at the hearing, to prove that the steam- 
boat or vessel was actually enrolled and li- 
censed. The evidence of the enrolment or 
license is in the possession or within the 
knowledge, or perhaps under the control of 
the respondent. The presumption is, that a 
vessel would not be employed in business of 
commerce and navigation, without a license, 
and in violation of the revenue laws, at the 
risk of a forfeiture. A proper allegation, or 
averinent in the libel of the facts or circum- 
stances, required by the act to confer juris- 
diction, is sufficient, unless denied by a plea 
to the jurisdiction of the court, and sus- 
tained by proof, as in eases at law or in 
chanceiy. Nor is the extent of the employ- 
ment of a steamboat or vessel a material 
subject of inquiry- If a steamboat or vessel 
is afloat and ready for such employment as 
the act contemplates, she would, I think, be 
subject to the admiralty process of this 
court. For these reasons, I am of the opin- 
ion, that contracts for materials furnished 
at the home port, in the building of steam- 
boats or -other vessels, are not within the 
act of congress, extending the jurisdiction 
of the district courts to certain cases, upon 
the lakes and navigable waters connecting 
the same, approved Feb. 26. 1845; and this 
court must therefore, in such eases decline 
the exercise, of the quasi admiralty juris- 
diction conferred by the act. The libel is 
ordered to be dismissed, for the want of 
jurisdiction. 



Case KTo. 8,599. 

In re LUDLOW. 

[1 N. Y. Leg. Obs. 322.] 

District Courfr. S. D. New York. 1843. 

Bankruptcy— Ai^LOWASCE to Baxkuupt— Neces- 
saries— "Wdauisg ApPAtiEL— Given to Wife 

— Peuson'ai, Ohxamests. 
1. A fowling-piece, pistol, fishing tackle, paint- 
ings, *Scc aie not necessaries within the pur- 



view of the act, and cannot be set apart as such,„ 
nor can a watch and breast pin of the banliruptr 
be considered wearing apparel or necessaries. 

2. The assignee cannot" claim articles of jew- 
elry of the bankrupt's wife, which were giveiii 
to her prior to marriage, and which have con- 
tinued in her use ever since, nor can he clainn 
such gifts by the husband to his wife of personal 
ornaments or attire, as were compatible in value- 
and character with his circnmstances at the time- 
they were made. 

This case came before the court for deci- 
sion on the report of Commissioner Camp- 
bell. The assignee had set apart to the use- 
of the bankrupt [Edward H. Ludlow] va- 
rious articles as necessaries, and also arti- 
cles of jewelry belonging to the wife of the- 
bankrupt, and some as part of his wearing- 
apparel. Exceptions were taken to the al- 
lowance, and the decision of the assignee,, 
with the exceptions, were referred to the- 
commissioner for proof and a report thei*e- 
on. Various articles were excluded by the.- 
commissioner from the list of necessaries,, 
and it was submitted as a question for the- 
court to dispose of whether the discretion of" 
the court might not extend to reserving for- 
a banknipt articles valuable chiefly causa 
afCectionis as heirlooms, family pictures, do- 
nations as tokens or memorials, &c., &c., al- - 
though not coming within any fair interpre- 
tation of the term necessaries. 

Peter Clark, for bankrupt. 
W. 0. H. Waddell, official assignee in per- 
son. 

BETTS, District Judge. I affirm the de- 
cision of the commissioner that the fowling- . 
piece, pistol, fishing tackle, and paintings,, 
are not necessaries within the purview of" 
the act, and cannot be set apart as such,, 
and I also decide that the watch and breast- 
pin of the bankrupt are not wearing ap- 
parel or necessaries which can be exempt 
from the operation of the statute [of 1867' 
(14 Stat. 517)]. Does the exception in the- 
act admit of a construction leaving a dis- 
cretion with an assignee to surrender to a- 
bankrupt things which can be classed nei- 
ther under wearing apparel, household fur- 
niture, or necessaries? The proviso is that^ 
there shall be excepted from the operations 
of the provisions of this section the neces- 
sai-y household and kitchen furniture, and: 
such other articles and necessaries of such 
bankrupt as the said assignee shall desig- 
nate and set apart, having reference in the- 
amount to the family, condition and circum- 
stances of the bankrupt, but altogether not 
to exceed in value in any case, the sum of 
$300, and also the wearing apparel, &c.,- &c., 
&c. The body of the section having trans- 
ferred to the assignee all propeity and 
rights of property of a bankrupt of every 
name and description, it is supposed that 
the power to except is as broad as the vest- 
ing one, and that accordingly the assignee 
exercises in this respect an absolute discre- 
tion within the limits of ?300, and subject. 
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only to appeal to the court. This appeal, 
if that construction of the act is correct, 
would effect only the amount and not the 
particular reserved. A decision of Judge 
Story, in the First circuit, upon this clause, 
strongly favors the claim that the assignee 
may assign ad libitum from the effects of 
the bankrupt within the limitation of $300. 
He says it is competent for the assignee un- 
der the proviso to allow $126 cash expended 
by the bankrupt for the board of his family 
(In re Grant [Case No. 5,693]), and clearly if 
money might be appropriated as falling 
within the description of other articles and 
necessaries, it must follow that congress 
have only intended by the proviso to deny 
the bankrupt a reservation exceeding $300, 
but have not restricted the denomination of 
property that he may enjoy within that 
value. It is not intended to trench upon 
the decision in the First circuit in respect to 
the power of the assignee to admit cash as 
within the articles and necessaries referred 
to by the act, that question not being now 
raised for decision; it only becomes im- 
portant to determine whether articles of 
mere fancy or taste, or convenieucy may be 
excepted from transfer to creditors. It 
seems to me that the statute contemplates 
in this privilege only that description of 
property which is palpably of immediate 
necessity to the bankrupt or his family. 
Those things named are emphatically of 
that character, and it would not comport 
with the cautious designation of furniture 
and wearing apparel as particulars to be re- 
served, to employ terms in connection with 
these which would embrace the same things 
and an unlimited range beyond them. The 
"other articles and necessaries" ought ac- 
cordingly to be understood as having rela- 
tion to things, not precisely furniture or 
wearing apparel, but manifestly useful to 
the individual or his family in a like sense. 
Provisions in the house, the common imple- 
ments or tools of trade, by which a daily 
support is gained, may justly be ranked in 
that class; and I am inclined to hold that in 
this case the auction stand and flags, as 
things in daily use and necessary to the 
business of the banki*upt, fairly fall within 
the catalogue of articles that may be ex- 
empted. This, however, cannot with like 
justice be said of the clock, desks, &c., for 
they are in no way peculiar to this employ- 
ment and at most can be claimed as mere 
conveniences. 

I adhere to the opinion pronounced in Kas- 
son's Case [Case No. 7,616], and founded up- 
on our own laws and the bankrupt act, that 
the assignee cannot claim articles of jew- 
elry given the v\'if e previous to marriage and 
continuing in her use since. It is unneces- 
sai-y to repeat here "the reasons and author- 
ities upon which that decision was based. 
So also I still maintain that gifts from the 
husband to the wife of personal ornaments 



or attire, compatible in value and character 
with his circumstances at the time, are the 
sole property of the wife, her paraphei-nalia 
under one law, which his creditors cannot 
dispossess her of, nor do they pass on his 
bankruptcy to his assignee. I am aware 
Judge Story questions this doctrine (Grant's 
Case [supra]), and it in no way devolves ui)- 
on me to conti'overt the positions or conclu- 
sions he deduces from the general or local 
law upon the subject, for I am persuaded 
the decision of this court may be sustained 
without any conflict with the principles en- 
forced by that sui-passingly sagacious and 
learned judge. In the case referred to, it 
is said by the court with a just and im- 
pressive sensibility, that in regard to mourn- 
ing rings given by third persons to the wife 
since her marriage, "they are, from their 
very nature and charactei*, purely personal 
as for her sole and separate use as memo- 
rials of the dead, and also of the affection of 
the living. They are sacred and cannot be 
touched by the husband or his creditors." 
But the inquiry must spring out of tbat 
proposition . with striking pertinency and 
significancy; upon what doctrine of the 
law a respect and sympathy for one species 
of token or relic may be exex'cised that does 
not equally authorize it with any other? 
Why is not a marriage ring, or birthday 
gift, also an object of affection, and a tender 
memorial between the living or to ward _ the 
dead? And if the connection of the subject 
with sentiments of an elevated or touching 
character may secure such donations, a dedi- 
cation discharged of the claims of a hus- 
band's creditors, what principle of the law 
regulates that exemption by considerations 
of value? And why will not the wife en- 
dowed by a loved parent or relative with 
jewelry or plate, or furniture or equipage be 
equally entitled to maintain a special and 
sole property in those memorials of affec- 
tion? And if the generality of the doctrine 
is to be restricted to particulars of personal 
ornaments or attire, what consideration re- 
ferred to can sanction the privilege as to 
one article, that does not also exempt the 
others? The doctrine of the common law 
would be unqualified that all the wife's per- 
sonal property and effects in possession, 
vest absolutely in the husband (2 Kent, 
Comm. 143), and of coiu-se pass under an 
assignment in bankniptcy. 

It is only under the administration of the 
common law rules, as modified and human- 
ized by courts proceeding according to the 
course of the civil law, that the distinct inter- 
est of the wife becomes recognized and pro- 
tected, aided in some instances by a more 
tolerant and heedful regard to her interests 
in acts of legislation. The commissioner 
reports that the jewelry of the wife, val- 
ued by the assignee at $136.74, consists of 
antenuptial gifts to her, and that a diamond 
ring and chain valued by the assignee at 
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§21, were presented by her husband since 
tlielr marriage, and wlien Ms circumstances 
would Tvariunt it. Tliese two last articles 
I tbinlx slie is also entitled to retain. The 
first fall within the principle before adjudi- 
cated and settled in this court It has been 
supposed the qualification expressed in Kas- 
son's Case [supra], that the presents should 
. be suitable to the condition of the bankrupt 
at the time, and reasonable and appropriate 
in their character, was introducing a new 
distinction into the law of property, and af- 
fecting to give a consideration to one condi- 
tion of life that would not be yielded to 
every other, and thus according privileges 
to individuals, because of former affluence 
which are not shared by others, when both 
are reduced to a common level of poverty. 
I do not assume the assertion of any nov- 
elty in this respect, or apply the discrimina- 
tion upon any supposed inherent distinc- 
tions between one class and another in so- 
ciety in relation to rights or privileges; but 
I follow submissively, though cautiously, 
the direction of the act of congress, in this 
behalf, and the plain rule prescribed by our 
state legislation in kindred cases. The res- 
ervation in every respect is to be deter- 
mined in the language of the act "having 
reference, in the amount, to the family, con- 
dition, and circumstances of the bankrupt" 
[5 Stat. 443]; "condition" being manifestiy 
used in relation to his position, personal or 
relative, and "circumstances" necessarily ex- 
presses something antecedent, because the 
operative clause of this vei-y section had 
taken every vestige of property from him, 
leaving him as destitute in existing circum- 
stances as if he had never been other than 
one of the most impoverished of the human 
family. 

The court, accordingly;, in determining 
what may be reserved for, or delivered back 
to the bankrupt, is compelled to consider in 
what condition of life, and under what cir- 
cumstances of estate, he had enjoyed that 
of which he is now deprived, and a portion 
of which he is permitted to receive back 
through the officei-s of the law. So the state 
statute declares where a man dies leaving a 
family and a widow, "the clothes of the 
widow and her ornaments, proper for her 
station," shall not be considered assets (2 
Rev, St. p. 83, § 9), and cannot accordingly 
be appropriated to the payment of her hus- 
band's debts, whatever may be the condition 
of his estate as to solvency. These solemn 
acts of legislation denote that courts in 
awarding the reservation of ornaments to a 
wife or widow, even when the rights of 
creditors come in competition, must be gov- 
erned by a regard to the condition, circum- 
stances, and station in life of the husband at 
the time the reserved property was enjoyed. 
In this case the decision of the assignee and 
report of the commissioner are affirmed 
with the exception of the articles before 
pointed out. 
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Case ISTo. 8,600. 

LUDLOW V. CLINTON LINE R. CO. et al. 

[1 Flip. 25; 1 3 West. Law Month. 299.] 

Circuit Court, N. D. Ohio. Jan. Term, 18G1. 

Judgments — CoRPOiiATiONS — Lien is Sbvehai. 
CooNTi Es — Recording Moktgage— Sale — R«>a d 
Indivisible — Extent op Lien op Fedeical 
Judgment. 

1. In Ohi9, a judgmait of a court of record cre- 
ates a lien upon tlie real estate- of a defendant 
within the county where it is rendered, or where 
the land is seized in execution; and this is su- 
perior to that of a prior unrecorded mortgage 
made by defendants. This lien is not superseded 
by the mortgage if subsequently recorded. 

2. A judjrment against a railroad corporation 
becomes a lien upon its road and really, in the 
same manner as upon the real estate of a natural 
person. 

3. Where the road passes through several coun- 
ties, the same rule as to lien and sale applies as to 
an entire tract of land lying in several counties. 

4. Where a mortgage by a railroad company of 
its road, whidi passes through several counties, 
is recorded in on<^ of those counties before judg- 
ment recovered against the company by a stran- 
ger; but is not recorded in the other counties- 
it has a priority of lien over the. judcment upon 
the part of the road lying in that particular coun- 
ty, but not upon such portions of the road as lie 
in the other counties. 

5. A sale under execution, cannot however, be 
made separately of that part of the road not sub- 
ject to the prior lien of the mortgage. For the 
purpose of sale, the entire lOad must be treated 
as indivisible. The whole must be appraised and 
sold together. The proceeds must be brought 
into court, and the same be distributed according 
to priority of hens and the portions of the road 
suly'ect to such liens respectively. 

6. A judgment of the circuit court of the Unit- 
ed States has the same effect, as a lien upon lands 
throughout the district, that a judgment of the 
state court throughout the county has where it 
is rendered. 

[This was a bill in equity by E. Ludlow, 
ti-ustee, against the Clinton Line Railroad 
Company, and Patrick Lavin for the fore- 
closure of a mortgage.] 

Ranney, Backus & Noble, for complainant. 
Hitchcock, Mason & Estep, for Lavin. 

WILLSON, District Judge. This case was 
referred to a master in ehanceiy, to inquire 
and report, whether the defendant, Patrick 
Lavin, by his judgment rendered in this 
court, at the July term, for .?24,640 and 
costs, against the Clinton Line Railroad Com- 
pany, obtained a lien upon the lands of said 
company, and if so, to what extent. The 
master, on the 5th of January, 1861, filed his 
report, in which, without giving any reason 
for his conclusion, he says that the judg- 
ment of said Lavin is not a lien upon any 
pari of the lands of said railroad company. 

To this report the coimsel for Lavin ha-^-e 
filed exceptions, on the ground that the find- 
ing of the master is erroneous and contrary 
to law, in this: 1st— In finding and declaring 
said judgment not to be a lien on said com- 
pany's land; and 2d— In his failing to find 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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and declare said judgment to be a lien, prior 
and superior to the complainant's mortgage 
upon all of said company's land, situate in 
the counties of Portage, Geauga and Trum- 
bull. 

It appears from the record in this case, 
that the cause of action upon which Lavin 
recovered his judgment against the company, 
was for work and labor in grading the road- 
bed; for constructing culverts and furnish- 
ing materials for the same, and generally, 
for labor and materials furnished in pre- 
paring tbe road of said company for its iron 
track. 

The judgment was rendered in July, 1S56, 
and execution issued on the 19th of April, 
1859, and was levied upon lands belonging 
to the company, situate in the counties of 
Portage, Geauga and Trumbull. The com- 
plainant has brought this suit in equity to 
foreclose a mortgage given by said railroad 
company to Mm as trustee for the security 
of certain creditors, holders of the bonds of 
the company, which bonds are accurately 
described in the trust deed. This mortgage 
covers, in its terms, the road and real estate 
of the corporation. It was recorded in the 
county of Summit, on the 3d day of October, 
1S55. But it was not received for record, or 
recorded in the counties of Trumbull, Geau- 
ga and Poi*tage, until 1857, and after the 
rendition of said judgment in favor of 
Lavin. 

The Clinton Line Railroad Company is a 
corporation organized under the act of the 
general assembly of Ohio, passed May 1, 
1S52. Its terminii are fixed and established 
in the town of Hudson, in the county of 
Summit, and a point in the Ohio and Penn- 
sylvania state line, in the county of Tnim- 
buU. The road has been surveyed and lo- 
cated on a route running through the coun- 
ties of Summit, Portage, Geauga and Trum- 
bull. Only a portion of the entire line of the 
road-bed has been graded; no iron rails have 
been placed upon it, and no equipments have 
been acquired by the company for operating 
the road. It seems to " be admitted by all 
parties, that the corporation has abandoned 
the project of completing the road; that it is 
insolvent, and that its property must be sold 
to pay its debts. 

This, then, is a contest between creditors 
for a priority in the distribution of the fund 
to arise from the sale of the property belong- 
ing to an insolvent railroad corporation, 
whose road cannot be finished and operated 
by a receiver. And the question is, does the 
judgment of Lavin operate as a lien upon 
the lands acquired by the company, for the 
construction and operation of its road, and 
upon the road itself? 

In determining this question of lien, we 
are to be governed by the laws of the state 
of Ohio, and the construction given to those 
laws by the supreme court of the state. The 
four hundred and twenty-first section of the 
Ohio Code of Civil Procedure, provides, that 
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"the lands and tenements of the debtor with- 
in the county where the judgment is en- 
tered, shall be bound for the satisfaction 
thereof, from the first day of the term, at 
which judgment is rendered." Swan, St. 
675. 

The limits of a federal judicial district, (iix 
the exercise of the jurisdiction of the U. S. 
circuit court,) is, as the limits of the county 
to the local courts. The principles of the- 
state law are adopted, but the instruments 
which give effect to those principles are- 
necessarily different, as they are made to 
operate throughout a more extended jurisdic- 
tion. In Sellei-s v. Corwin, 5 Ohio, 400, the- 
supreme court of Ohio decided that the lien 
of a judgment in the circuit court of tlie- 
United States, was co-extensive with the ter- 
ritorial jurisdiction of the circuit court. This 
effect and extended operation of judgment 
liens in the federal courts, is equally as well 
established in other states. Lombard v. Bay- 
ard [Case No. 8,469]; Koning v. Bayard [Id. 
7,924]; Shrew v. Jones [Id. 12,818]. 

The lien, thei-efore, of a judgment rendered 
in this court, has the same effect and oper- 
ates to the same extent upon the debtor's 
land throughout the Northern district of 
Ohio, as the lien of a like judgment, rendered 
in the state court, operates upon the debtor's- 
land in a county. The language of the stat- 
ute is clear and explicit, that the land and 
tenements of the judgment-debtor shall be 
bound for the satisfaction of the judgment. 

Ordinai'ily such lieu attaches only to lands- 
in which the debtor has the legal title. But, 
by the judgment of the highest judicial 
tribunal of the state, a railroad and the- 
lands necessary for its operation, (by what- 
ever title such lands are held) together with, 
the franchise of maintaining the road and 
demanding compensation for the transpor- 
tation of passengers and property, consti- 
tutes real estate— possessing the unity and 
character of a tract of land, and as such, is^ 
subject to appraisement and the other inci- 
dents of a judicial sale of land. If this doc- 
trine is correct, we do not see why the judg- 
ment-lien is not effectual on such propertj% 
and secm-es to the creditor a right equal to 
"that of a mortgagee, whose security on such 
railroad property is obtained by the vol- 
untai-y act of the debtor corporation. 

It has, however, been urged by counsel, 
that insolvent railroad corporations furnish 
exceptional cases, not by reason of any gen- 
eral la-\v of the state, or by virtue of any 
exemption in the law of their creation, but 
solely upon considerations of public policy- 
And the case of Coe v. Columbus, P. & I^ 
R. Co. [10 Ohio St. 372], decided last April 
by the supreme court of Ohio, is cited by 
counsel as an authority for the doctrine. 

When a statute of Ohio has been interpret- 
ed or construed by the supreme court of the- 
state, such interpretation or construction is 
followed and adopted by this court, if not in 
conflict with the constitution, and laws of 
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tlie United States. The case of Coe v. 
Columbus, P. & I- H. Co., involves the con- 
^struction of the act of the Ohio legislature 
of February 11, l&tS, in relation to the pow- 
-ers and liabilities of railroad corporations 
-organized under its provisions. 

The Clinton Line Railroad Company de- 
rives its powers from the act of May 1, 1852. 
The fifteenth section of this law provides 
that "such company may acquire by piir- 
chase or gift any lands in the vicinity of 
said road, or through which the same may 
pass, so far as may be deemed convenient 
or necfessai-y by said company to secure the 
right of way, or such as may be granted to 
^id in the construction of such road, and the 
same to hold or convey in such manner as 
the directors may prescribe," etc. And the 
third section of said act, among other things, 
provides that said railroad company shall 
have power to contract and be contracted 
with, to sue and be sued, to acquire and con- 
vey at pleasure all such real and personal 
estate as may be necessary and convenient 
to carry into effect the objects of the incor- 
;poration. 

The first and fourteenth sections of the act 
of February 11, 1848, contain, substantially, 
the same provisions as are embraced in the 
third and fifteenth sections of the act of 
May 1, 1852. Hence, the construction which 
the supreme court of Ohio has given to the 
act of 1848, must be deemed the true and 
authoritative construction which should be 
given by this court to the act of 1852, in 
cases where that construction properly -ap- 
plies. But the case of Coe v. Columbus, 
P. & I. E, Co., is distinguishable from the 
ease before us in many important par- 
ticulai-s. 

That was a proceeding in equity to fore- 
close a mortgage, given by the railroad com- 
pany, upon its entire property to a trustee, 
for the benefit of bondholders. The com- 
pany at the time of the commencement of 
the suit, had finished the construction and 
■equipment of the road, and was operating 
the same in the transportation of freight 
-and passengers. The relief asked for was 
a sale (under an order of court) of the en- 
tire road, including the real and pei'sonal 
property of the corporation with its fran- 
■chises. 

The court held, that under the general 
powers conferred by the act of February 11, 
1848, the company had no authority to 
alienate the franchise "to be a corpora- 
tion;" but that the railroad, with its fix- 
tures, constituting an entire tract of real 
estate— (indivisible for the pm-pose of sale) 
together with certain franchises connected 
-therewith, should be sold in like manner as 
an entire tract of land lying in two or more 
counties. 

In that case there was no substantial 
question in relation to conflicting liens be- 
tween judgment creditors and mortgagees. 
-It is true, it aiJpeared that one Hilliard had 
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recovered a judgment against the company, 
for money advanced, and had levied exe- 
cution upon a part of the railroad, raUs, 
superstructure, etc. But the recovery by 
Hilliard of his judgment, and the levy of 
the execution, were transactions subsequent 
in time to the giving and recording of the 
mortgage, and after the commencement of 
the suit for foreclosure, and while the road 
and all the property of the corporation were 
in the hands of the receiver, appointed by 
the court The property of the company was 
thus placed in the custody of the law, and 
when so held by its proper officer, it could 
not be the subject of a judgment-lien or 
levy of an execution. 

Yet, it was urged that inasmuch as the 
consideration of the debt for which Hilliard 
obtained judgment, was for money advan- 
ced in the payment of interest and taxes, 
and for the right of way, he had an equi- 
table claim as against the mortgagee, and 
the learned judge, who delivered the opin- 
ion of the court, said "those who advance 
money, or sell on credit to the directors of 
the company, are bound to take notice of 
the claim which will arise under the mort- 
gages, which are required by law to be re- 
corded in each of the counties tlirough 
which the road passes. If they part with 
their money or propeity without taking se- 
curity, we know .of no principle upon which 
one can be created for their benefit.' We 
are not inclined to exempt the company or 
the mortgagees from the application of any 
rule of law which could properly apply to 
the dealings between them, or to the prop- 
erty which is the subject of those dealings, 
and which would secure or protect the just 
claims of third pei-sons.'? 

What effect the court would have given 
to Hilliard's judgment had it been obtained 
previous to the execution and recording of 
the mortgages, we are left to conjecture 
fi-om what is said in another part of the 
same opinion. The learned judge says: "It 
may be true that a railroad corporation 
holds its property in a certain sense, as a 
public trust, to answer the purpose of a 
public highway for the transportation of 
persons and property. But it is consistent 
with that public trust to contract obliga- 
tions. Indeed, the very exercise of the trust 
necessarily involved obligations to individ- 
uals, and to meet those obligations the prop- 
erty of the corporation must in some form 
be liable. The question is, in what form? 
Shall it be in the ordinary legal form ap- 
plicable to the propeity of individuals, or 
shall peculiar rules be introduced, which 
may have the effect to delay creditors and 
operate as a shield to protect property from 
their just demands?" 

Again, he says: "We are satisfied that it 
is not the policy of the state, nor just to 
individuals, that the power of a court should 
be invoked to enable an insolvent corpora- 
tion to operate a railroad, by protecting its 
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property from tlie claims of creditors, of 
those who have performed for it labor, or 
have suffered loss or sustained injuries by 
the misconduct of its agents. We think the 
true policy of the state requires, that just 
demands should be met, and that the prop- 
erty of those, against -whom they exist, 
should be applied for the pm-pose." 

The supreme court of Ohio, in the case re- 
ferred to, fully approve of the vi^ell estab- 
lished principle, that the mere gi-ant to a 
body corporate, in the absence of any re- 
striction, gives the right to acquire and dis- 
pose of real estate; and in such case a cor- 
poration may be regarded as occupying the 
position of an individual owner of land. 
There is the same voluntary alienation and 
a like liability to involuntai-y alienation, 
"What a corporation can convey its creditor 
may subject. 

We can see nothing in the i*ailroad policy 
of the state, as interpreted by the supreme 
court, or in the act of May, 1852, which 
should exempt fi'om judgment liens, the 
lands and road owned by the Clinton Line 
Railroad Company. Its power to pledge 
lands, by way of mortgage to pay creditors, 
implies the right of a creditor to subject 
such lands, by legal proceedings, to the pay- 
ment of Its debts. Tjie law of its charter 
confers the power to acquire lands, and 
"the same to hold and convey in such man- 
ner as the dh-ectors may prescribe." The 
power to convey is without any restriction 
as to mode or purpose. In that respect the 
corporation has all the freedom of action 
which belongs to natural persons. Its pow- 
er of alienation, therefore, whether volun- 
tary or involuntary, should be subject to 
the incidents which attach to individuals. 

With this view of the case, we are cleiu'ly 
of the opinion, that the lands and road of 
the Clinton Line Company are subject to 
the operation of the general law of the 
state, which law declares, that the lands 
and tenements of the judgment-debtor shall 
be bound for the satisfaction of the judg- 
ment. 

The next question is, how may Lavin en- 
force his judgment lien? or, in other words, 
in what way can it be legally made avail- 
able to him? It is against the declared 
policy of the state to disintegrate a line of 
railroad by a sale of a portion of the land 
over which it runs. The whole road, and 
the land necessary for its operation, to- 
gether with the franchises of the corpora- 
tion to maintain the railroad and demand 
compensation for the transportation of pas- 
sengers and property, must be sold, and for 
the purposes of the sale, such property is to 
be considered as one tract of land, lying in 
different counties, and subject to appi-aisal 
^d the forms of law usual in other cases of 
a judicial sale of lands. The proceeds of 
■Uie sale will be brought into court for dis- 
tribution according to priority of hens. 
This com-se of procedure is the one estab- 



lished by the supreme court of the state in 
relation to the sale of railroads, and one 
which we do not feel at liberty to vary in 
this case. The complainant having caused 
his mortgage to be recorded in the county of 
Summit before Lavin obtained his judgment, 
the mortgage has priority over the judgment 
upon the road and lands of the company 
situate in that county. But, as the com- 
plainant failed to record his mortgage in the 
counties of Portage, Geauga and Trumbull, 
until after the rendition of the judgment, 
the judgment has priority over the mortgage 
upon the road and lands of the eompiny in 
those counties. 

There must be separate appraisals of the 
two portions thus designated, but the entire 
road and lands may be sold as one tract, at 
not less than two-thirds of the aggregate 
appraisal. The exceptions to the mastei*'s 
report are sustained. 
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In re LUDWIGSON. 

[3 Woods, 13.] 1 

Circuit Court, D. Louisiana. Nov. Term, 187(). 

Baxkkuptcy — Discretion of Court — Oruei: Foit 
THE Sale op Real Pkopektt. 

1. A bankrupt court should not make an order 
for the sale of real estate returned by the banli- 
rnpt, on the ground that the title is in dispute, 
when the liens upon the properly exceed its value. 

2. Where the title to one undivided half only of 
certain real estate returned by the bankrupt i.s 
in dispute, the bankrupt court is not authorized 
by section 5063 of the Revised Statutes to or- 
der a sale of the entire property. 

3. It is doubtful whether the order, in a suu'- 
mary proceeding, of a bankrupt court directin^r 
the sale of real estate returned by the bankrupt, 
on the sole ground that the title thereto is in 
dispute, can be considered that due process of 
law to which the party who disputes the bank- 
rupt's ownership is entitled. 

[In review of the action of the district 
court of the United States for the district of 
Louisiana.] 

The petition was filed by the children of 
the bankrupt, John H. Ludwigson, for the 
review of an order of the district court, made 
by vii-tue of section 5063 of Revised Statutes, 
directing a sale of certain real estate re- 
turned by the bankrupt on his schedule as 
a part of his estate. The section referred 
to provides that "whenever it appears to the 
satisfaction of the court that the title to any 
portion of an estate, real or personal, which 
has come into possession of an assignee, or 
which is claimed by him, is in dispute, the 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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court may, upon petition of tlie assignee and 
after such notice to tlie claimant, liis agent 
or attorney, as tlie court sliall deem reason- 
able, order it to be sold, under tbe direction 
of the assignee, wbo shall hold the funds 
received in place of the estate disposed of, 
and' the proceeds of the sale shall be con- 
sidered the measure of the value of the 
property in any suit or controversy between 
the parties in any court. But this provision 
shall not prevent the recovery of the property 
from the possession of the assignee by any 
proper action commenced at any time before 
the court orders the sale." Ludwigson, the 
bankrupt, placed upon his schedule of prop- 
erty sm-rendered, certain real estate situated 
in the city of New Orleans. This property 
was acquired by him during his coverture 
with his wife, to whom he was married in 
August, 1850, and who died in 18G7. The 
petitioners in review, the children of Lud- 
wigson, claimed that the said real estate was 
community property, and that on the death 
of their mother, the wife of Ludwigson, one 
undivided half of it descended to them as 
her heirs. The assignee of Ludwigson on the 
17th day of March, 1875, filed a petition in 
the district court praying for an order to sell 
said real estate, free of incumbrances. But 
it having been made to appear that the liens 
upon the property far exceeded its value, 
the court refused to make the order prayed 
for, and dismissed the petition. Afterwards, 
on April 5, 1876, the assignee filed his petition 
for the sale of said real estate, on the ground 
that the petitioners in review had set up a 
claim to an undivided half thereof, and 
prayed that the same might be sold as prop- 
erty which was claimed by the assignee and 
the title whereof was in dispute. The dis- 
trict court, upon this petition, ordered the 
entire property to be sold. The pui-pose of 
this petition is to review this order. 

Joseph P. Horaor, for petitioner. 
A, Micou, for assignee. 

WOODS, Circuit Judge. The order of the 
district court is erroneous in that it orders 
a sale of property which is not in dispute. 
It appears from the petition filed in the dis- 
trict court that the heirs of Mrs. Ludwigson 
set up title only to the one undivided half of 
the property in question, and that the title 
to such undivided half only is in dispute. 
Yet the order is for the sale of the entire 
estate. As the order is based on the sole 
ground of disputed title, the order to sell 
should be limited to the property in dispute. 
But should any portion of the property have 
been ordered to be sold? The same reason 
which induced the disti-ict court to refuse an 
order to sell the property free of incumbran- 
ces, to wit, that the incumbrances largely 
exceeded the value of the property, and that 
the general creditors had no interest in hav- 
ing the property sold, ought to have prevailed 
in this case. The property appears from the 



evidence to be worth only $4,000, and the 
incumbrances are three or four limes that 
sum. The general creditors have no interest 
in the property, and the assignee no concern 
in bringing it to sale. And the fact that the 
title to property is in dispute is a good rea- 
son why the court should be slow to order 
a sale, unless it be absolutely necessary to 
the proper administration of the banlirupt 
estate. The power to sell the estate of an- 
other simply on the ground that it is claimecl 
by an assignee in bankruptcy, is a high- 
handed one. Whether a sale ordered by a 
bankrupt court in a summary proceeding, 
and solely on the ground that there is a dis- 
pute touching title of the property, can be 
called due process of law is, to my mind, very 
doubtful. Under this provision of law the 
claimant may be deprived of the realty 
of which he is in possession, asserting title 
simply because another person sets up title 
thereto. See Greene v. Briggs [Case No. 5,- 
764]; Hoke v. Henderson, 4 Dev. 15; Taylor 
V. Porter, 4 Hill, 146; Vanzant v. Waddel, 
2 Yerg. 259; Bank of the State v. Cooper, 
Id. 599; Jones' Heirs v. Perry, 10 Yerg. 59. 
At all events it seems clear that no coiu-t 
should exercise the .power, except in cases 
of absolute necessity. As in this case there 
was no reason why the assignee should ask 
a sale, the general creditors of the estate hav- 
ing no interest in the property, I am of 
opinion that the order of sale was improvi- 
dently made, and ought to be set aside. Or- 
dered accordingly. 
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Case No. 8,603. 

The LULIE D. 

[4 Biss. 249.] i 

District Court, D, Indiana. Aug., 1868. 

JUDGMEXT— ASSIGSMEMT— PaTMEST -WITHODT NO- 
TICE — Silence of Assignee. 

1. Pavment to original judgment creditor, made 
at any time before the judgment debtor has no- 
tice that the judgment is assigned, is valid. 

2. When a judgment debtor pays to the judg- 
ment creditor a part of the amount of the judg- 
ment by agreement between them that such pay- 
ment shall operate as a full satisfaction, such 
agreement is void, as wanting a sufficient consid- 
eration. 

3. When a judgment creditor assigned his judg- 
ment to a third person, and the debtor, hearing 
a rumor that the judgment has been assigned, 
but not understanding to whom it was assigned, 
applied to the assignee for information on that 
point, and the assignee refused to tell him who 
was the assignee: Meld that, under such eireiim- 
stanees, the debtor might safely pay to the origi- 
nal judgment creditor. 

In admiralty. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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ilcDOXALD, District Judge. In a proceed- 
ing in admiralty in this court, Steplien 
'Groves, on the 2Sth of February, 1868, re- 
covered judgment for the sum of foin- hun- 
•dred and fift\'-nine dollars and twentj'-nine 
-cents. Pending this proceeding, divers other 
persons intervened for small claims against 
the steamboat Lulie D., and, on the same 
day, they recovered judgment for divers 
small sums respectively, amounting in the 
aggregate to two hundred and eight dollars 
-and seventy-five cents. 

The proceeding was originally in rem. Un- 
der it the vessel was seized. Afterwards, 
Anthony J. Cavender, the owner, under the 
provisions of the act of congress, filed a de- 
livery bond with William Dunbridge and 
John M. Grace, as sureties thereto. Upon 
•this, the steamer was redelivered to Caven- 
der. On this condition of the case, the said 
judgments were, by virtue of the act of 
■congress, rendered on the bond against Cav- 
•€nder, Dunbridge, and Grace. An execution 
•has been issued on these judgments. On a 
petition filed on the 23rd of July, 1868, by 
'Cavender, he now moves for the entry of 
satisfaction of these judgments, and for an 
■order that the marshal return the execution. 
None of the judgment creditors, except 
Groves, malce any opposition to this motion. 
Groves and one David D. Doughty appear 
hy counsel and oppose it. 

The evidence in support of the motion and 
in opposition to it is substantially as follows: 
Cavender produces and proves the receipts 
of all the judgment creditors, except Heni-y 
Reno, acknowledging payment in full respec- 
tively of each* judgment and costs, and di- 
recting the marshal to return the execution. 
.He also produces the receipt of the clerk for 
^11 the costs taxed, and for thirty-three dol- 
lars and seventy-eight cents, the full amount 
of Henry Reno's judgment 

Doughtj% who claims as assignee of the 
judgment in favor of Groves, produces and 
proves an assignment to him by Groves of 
this judgment, dated March 5, 1868. This 
assignment was not made of record and wit- 
nessed by the clerk, as required by the In- 
diana statute. 2 Gavin & H. 366. 

It is proved that before Groves made said 
receipt to Cavender, which is dated June 26, 
1828, Cavender heard a rumor that Groves 
had assigned said judgment to some person; 
but he did not hear to whom. Thereupon, 
'Cavender applied to Doughty and to 
Doughly's attorney to learn to whom the as- 
signment had been made. They both told 
him that the judgment had been assigned; 
"but they refused to tell him the name of the 
assignee. Cavender never had notice that 
Doughty was the assignee till after he pro- 
cured said receipt from Groves. 

The assignment to Doughty was filed in 

-the clerk's office among the papers of this 

-case on the first of July, 1868. Doughty 

paid, in consideration of this assignment, 

•only five dollars. Cavender paid to Groves, i 
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in consideration of the receipt acknowledg- 
ing satisfaction of the judgment, only twen- 
ty dollars. 

This is the substance of the whole proof; 
and the question is, what ought to be done 
under it? 

As to those judgment creditors, who have 
respectively acknowledged satisfaction of 
theii- judgments, and who do not resist this 
motion, I have no hesitation in holding that 
satisfaction of their judgments ought to be 
entered. And the same may be said in re- 
gard to the judgment in favor of Henry 
Reno. But what shall be done in respect to 
the judgment in favor of Groves? 

As to the assignment of this judgment to 
Doughty, I feel no difficulty. It was not 
made according to the provisions of the In- 
diana statute; consequently it has no effect 
other than what the common law gives to it. 
Cavender was not bound by it till he had 
notice of its existence. The nimor that 
came to his ears was no notice; it was not 
sufficient even to put a prudent man on in- 
quiiy, so as to make inquiiy a duty. 4 Kent, 
Comm. 179; Flagg v. Mann [Case No. 4,847]; 
Foust V. Moorman, 2 Ind. 17. When Caven- 
der applied to Doughty and his attorney for 
information on the subject oi. the assignment, 
they both refused to tell him to whom the 
judgment was assigned, though they then 
knew it was assigned to Doughty. This con- 
cealment on their part estops Doughty from 
insisting that Cavender had then notice of 
the assignment. It is like the case of the 
owner of,property, aware of his rights, stand- 
ing by and seeing it sold, and making no ob- 
jections. Cavender had no notice of the as- 
signment of the judgment till after his 
arrangement with Groves to satisfy it The 
assignment, therefore, cannot affect the va- 
lidity of that arrangement 

But was the arrangement itself valid as a 
full satisfaction of the judgment? The judg- 
ment was for four hundred and fifty-nine 
dollars and twenty-nine cents. Cavender 
paid on it twenty dollars, which was the 
only consideration on which Groves execut- 
ed the receipt in which full satisfaction of 
the judgment is acknowledged. 

It is undoubtedly the law that an agree- 
ment by a creditor to receive on a debt due 
him a less sum than the debt though he 
actually accepts the less sum in full satis- 
faction of the whole debt is a void agree- 
ment, as not being supported by a sufficient 
consideration. Such an agi'eement the pres- 
ent appears to be. Cavender could not, by 
paying twenty dollars on this judgment sat- 
isfy it. This sum could go no further than 
its amount towards satisfying the judgment. 
As to the motion to have the execution 
called in, I allow it. All the judgment credi- 
tors, except Henry Reno, whose judgment is 
fully paid, have under their hands ordered 
the marshal to return the execution. I think, 
therefore, that he ought to return it. And 
on the whole ease, my decision is: That all 
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the judgments, except tbat in favor of 
Groves, be entered satisfied; that satisfac- 
tion to the amount of twenty dollars be en- 
tered as to the judgment in favor of Groves; 
that full satisfaction of all the costs that 
have been taxed be entered; and that the ex- 
ecution now in the hands of the marshal be 
forthwith returned to the clerk of this court 
I further order and adjudge, that, as against 
each of the judgment creditoi-s, Cavender re- 
cover the costs of this motion arising be- 
tween him and them respectively; and that, 
as between Cavender and Groves, each pay 
his own costs. 

Consult Cavender v. Grove [Case No. 2.530]; 
Bootli v. Farmers' & Mechanics' Nat. Bank, 50 
X. Y. 39G; and Cumber v. Wane, 1 Smith, 
l^ead. Cas. G4C, — where the doctrine of satisfac- 
tion of judgments or other legal claims at .less 
than their face is elaborately discussed and the 
authorities collated. 
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LULING V. RAOINE- 

[1 Biss. 314; 1 8 Am. Law Reg. 603.] 

District Court, D. Wisconsin. April, 1860. ■ 

Law Authorizixg CiTr to Issue Bonds, xot a 
Genehal Law — Bonds Valid Though Act Pub- 
lished AS PiiivATE Act— FatlMest of Istekest, 
&o.. Affirmance of Bonds. 

1. Where the constitution of a state requires 
that all general laws shall he published before 
going into effect, a legislative act authorizing a 
city to issue bonds for stock in a railroad com- 
pany, is not a general law within the constitution- 
al provision, and the bonds are valid, although the 
act was not published before they were issued, 
and then in the volume of private and local 
acts. 

2. The city issuing such bonds in pursuance of 
the act cannot controvert the constitutional pow- 
er of the legislature to declare, in the body of 
tlie act, tliat it shall take effect immediately after 
its passage. 

3. Where tlie city authorities paid the inter- 
est on tlie bonds for several years, and the in- 
habitants of tlie city elected commissioners to 
represent the stock received for the bonds, while 
tliey were passing as promissory notes payable 
to bearer, sudi acts are in affirmance of the bonds 
in favor of a bona fide holder, and he was not 
bound to look furtner. 

4. An act authorizing a city to issue bonds 
payable in twenty years, allows the city to make 
the bonds payable in twenty years from the act, 
and tile bonds are valid, although not made pay- 
able twenty years from their date. 

At the trial of this cause it was shown that 
the legislature of this state passed an act, en- 
titled, "An act to authorize the city of Ra- 
cine to aid in the construction of certain rail- 
roads," approved February 10. 1853, and au- 
thorizing the city council to borrow on the 
■credit of the city, three hundred and fifty 
thousand dollars for twenty years, in such 
sums as they might deem proper, on interest 
not exceeding seven per cent., payable an- 
nually in the city of New York, for the pm-- 
pose of investing three hundred thousand dol- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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lars of the same in the capital stock of a 
railroad company, authorized to construct a 
railroad from the city of Racine westerly to- 
wards the Mississippi river, and fifty thou- 
sand dollars to the capital stock of a com- 
pany authorized to construct a railroad on 
the shore of Lake Michigan, or, in ease the 
money should not be borrowed, to subscribe 
for so many shares of the capital stock of 
those companies in the proportion above 
named, and pay for the same in the bonds 
of the city, payable as above stated. The 
shares of the stock in the said railroad com- 
panies, and tlie dividends arising from them, 
were pledged for the payment of the princi- 
pal and interest of the city bonds. The city 
council shall annually levy a tax upon the 
tax&ble property of the city, sufficient to pay 
the interest of such bonds, after deducting 
the dividends due the city on the shares of 
stock. The legal voters of the city, at each 
annual election, shall choose one railroad 
commissioner, who shall attend the annual 
meeting of the stockholders of said corpora- 
tions, for the election of directors thereof, 
and shall be entitled to east one vote for 
eveiy share of stock which said city shall 
hold in said corporations, respectively. And 
this act shall take effect immediately. The 
act was first published in the month of Octo- 
ber, 1853, in the volume of private and local 
acts, passed by the legislature of Wiscon- 
sin, in the year lSo'6. A resolution of the 
common council, authorizing the issue of 
bonds to the Racine and Mississippi Railroad 
Company, in pursuance of the act, was read. 
The bonds bear date March 15, 1853, and it 
was proven that they were all issued by the 
month of May following. The bonds are 
payable on tlie tenth day of February, 1873, 
to the Racine & Mississippi Railroad Compa- 
ny, or to the holder thereof, at their oflice 
in the city of New York, with interest thei-e- 
on at the rate of seven per cent, per annum, 
paj-able annually on the tenth day of each 
February thereafter, for stock subscribed by 
tlie city in the said company.- And the com- 
pany agrees that this obligation, and all rights 
and benefits arising therefrom, may be ti'ans- 
ferred by general or special indorsement, or 
by delivery, as if the .same were a note of 
a hand payable to bearer. The mayor of the 
city annexed certificate to each bond that it 
was issued by the city, in pui-sbance of a spe- 
cial act of the legislature of the state of Wis- 
consin, entitled "An act to authorize the city 
of Racine to aid in the construction of cer- 
tain railroads," approved February 10, 1S53, 
and by an unanimous vote of the city coun- 
cil of said city, passed March 15, 1853. Ap- 
pended to each of said bonds are coupons, 
signed by the mayor of the city, for seventy 
dollars each, for the payment of the annual 
interest. The coupons for the interest pay- 
able in the yeai-s 1854, 1855, 1856, 1857 and 
1858, were detached from the bonds. This 
suit was to recover the contents of the cou- 
pons pa3-able in February, 1859, on thirty of 
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the bonds. The bonds are not indorsed. It 
was conceded that the stock was issued and 
the railroad commissioners were elected to 
veijresent the city at the annual elections of 
the railroad company. It was contended at 
the trial that the bonds were illegal, and not 
binding on the city, as the act of the legis- 
latm-e had not been previously published, and 
because they are made payable before twen- 
ty years. The court, pro forma, overi-uled 
these points and directed the jury to find a 
verdict for [two thousand and one hundred 
dollars] - the amount of the face of the cou- 
pons. [With request to the counsel to move 
for a new trial, which was done. The mo- 
tion having been argued is now to be dis- 
posed of.] ~ Motion for new trial. 

Strong & Fuller, for plaintiff. 
A. W. Farr, for defendant. 

MILLER, District Judge. The constitution 
of this state dix-ects that "the legislature 
shall provide by law for the speedy publica- 
tion of all the statute laws, and of such 
judicial decisions made within the state as 
may be deemed expedient. And no general 
law shall be in force until published." The 
legislature did provide by law for the pub- 
lication of all the statutes or acts, and in 
pursuance of the law, the act in question, 
with similar acts, was published. The act is 
particularly stated on the face of the bonds, 
by the certificate of the maj'or, to be the au- 
thority under Avhicli they were issued by the 
city, and on the faith of the act in force im- 
mediately after its passage, the plaintiff pur- 
chased them. 

Under the authority of the case of Board of 
Com'rs of County of Knox v. Aspinwall, 21 
How. [62 IT. S.] 539, the City is concluded by 
its representations on the face of the bonds, 
in regard to its authority for issuing them, 
and cannot go behind them, to show irregu- 
larities in the preliminary proceedings re- 
quired by the act. In the opinion, the court 
says, "The act in pursuance of which the 
bonds were issued is a public statute of a 
state, and it is undoubtedly true that any 
person dealing in thenj is chargeable with a 
knowledge of it, and as the board were act- 
ing under delegated authority, he must show 
that the authority has been properly confer- 
led. The court must therefore look into the 
statute for the purpose of determining this 
question, and upon looking into it we see 
tliat full power is conferred upon the board 
to subscribe for the stock and issue the 
bonds." And it is tliere decided that the 
purchaser of the bonds was not bound to 
look further for evidence of a compliance 
with the conditions to the grant of the pow- 
er. In the case of Royal British Bank v. 
Tarquand [6 El. & Bl. 327], cited in the opin- 
ion, the court says: "We may take it for 
granted that the dealings with these com- 
panies are not like dealings with other part- 

2 [From 8 Am. Law Reg. 603.] 



nerships, and that the parties dealing with 
them are bound to read the statute, and th& 
deed of settlement. But they are not bound 
to do more." I do not think that the su- 
preme court intended, by the words "pub- 
lic statute," to convey the idea that the act 
under which the bonds were issued was a 
general law affecting -the whole people of the 
state, but a statute publiclj^ passed by the 
legislature, according to the constitution of 
the state. 

It is the duty of courts to enforce statutes, 
as prescribed by the law-making power, and 
to put such construction upon them as will 
carry into effect their object. It must be a 
very clear and unequivocal case, to induce a 
court to pronounce an act of the legislature 
unconstitutional or Invalid. It is by no 
means the duty of a court of justice so to- 
construe a statute as to retard its operation, 
or to afi^ect contracts made in pui*suance of 
it The universal practice of the state gov- 
ernment has been to consider acts similar 
to the one under consideration of the char- 
acter of special acts in force from and after 
their passage, and to publish them according 
to the law, for that purpose, In the volume 
of local or private acts. And the general 
opinion of jurists and citizens is, that legis- 
lative acts similar to this one are grants of 
power to municipal corporations for local oi- 
special objects, and are not general laws af- 
fecting the whole people of the state. But in 
my opinion the question attempted to be raise.l 
cannot be considered a legitimate matter of 
defense. The obligor in the bonds cannot 
contest, by plea or otherwise, the constitu- 
tional power of the legislature to declare in 
the body of the act, that it shall take effect 
immediately after its passage. The legisla- 
ture passed the act, and the state author- 
ities published it, as a private local act. 'ihe 
law-making power of the state has conclud- 
ed the question. 

The act carried on its face all the legis- 
lative forms and requirements of a valid 
and constitutional statute, in force from the 
day of its passage. The legislature passed 
the act as a private or local act, to take ef- 
fect immediately, and not from its publica- 
tion. As such private act, the people and 
authorities of Racine accepted it. As such, 
the city council unanimously authorized the- 
bonds to be issued, in pursuance of its au- 
thority. And the mayor and city clerk issued 
them under the corporate seal. The plain- 
tiff was not bound to look beyond the act. 

Even if the act should be considered by 
the court to be a general law, in the sense 
of the constitution, affecting the whole peo- 
ple of the state, and which should have 
been published before going into effect, con- 
trary to the legislative declaration and inten- 
tion, yet the contract was entered into by 
the city with this plaintiff, under a law ac- 
knowledged by all parties to be valid at the 
time this plaintiff parted with his money. 
This plaintiff is before the court as a bona 
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fide holder of the bonds and couiDons, for a 
valuable consideration, innocently paid on 
the faith of the validity of the act, and the 
court cannot, by a technical construction of 
the act, release the city from the payment of 
a just debt Under the authority of the act, 
the city issued the bonds, and on the faith 
of it the plaintiff purchased them, and the 
court will not allow a supposed technicality 
to defeat the recovei*y of a debt thus hon- 
estly contracted. If the question here at- 
tempted to be raised were available, any 
tax-payer of the citj', by a proper application 
to the circuit court of Racine county, might 
have restrained the city from issuing the 
bonds. 

I disclaim any conflict in this opinion with 
decisions of the supreme court of the state, 
as contained in manuscript opinions of judges 
of that court That court, in those cases, 
considered the matter then decided a legiti- 
mate defense, which this court does not It 
is not unusual for the courts of the states 
and of the United States, to disagree in their 
mlings. The rules of practice and the prin- 
ciples conti-olling the action and decisions of 
the different courts are in many instances 
very dissimilar, and in no respect binding on 
each other. It* is the approximate duty of 
the supreme court of the state to construe 
the constitution and statutes of the state, 
and it is the boimden duty of this court to 
adopt such constniction, in cases involving 
or requiring it, but not where the construc- 
tion, contended for on behalf of a party, is 
not recognized as a legitimate matter of de- 
fense. 

The act was approved Februai-y, 10th, 1853, 
[which authorized the city of Racine to Is- 
sue the bonds payable in twenty years. The 
bonds are payable February 10, 1873], s and 
the coupons are payable on the 10th of Feb- 
ruary in each year. The bonds bearing date 
ilai'ch lo, 1853, did not allow twentj'' years, 
nor one full year, for the first year's inter- 
est to ruu. This is not a suit for the prin- 
cipal of the bonds, nor for the first year's 
interest, and consequently that objection to 
these bonds is not tenable. 

The city authorities put their own construc- 
tion upon the act, and carried it out by issu- 
ing bonds as they did, and approved their 
acts by paying the annual interest on the 
bonds for several years after the publication 
of the act, and receiving certificates of stock 
of the railroad company as consideration for 
the bonds. 

And as the people of the city approved of 
all this by electing commissioners, under the 
act, .to represent the stock thus received 
for the bonds, at the annual elections of the 
company, while the bonds were in circulation 
as promissory notes, payable to bearer; I 
think they should not be permitted to object 
to the validity of their own acts. The peo- 
ple of the city of Bridgeport confirmed sim- 
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ilar bonds to these. City of Bridgeport v. 
Housatonic R. Co., 15 Conn. 475. The mo- 
tion for a new trial will be overruled and 
judgment entered on the verdict 

NOTE, The rulings of the supreme court of 
Wisconsin will be found in the following cases: 
The charter of the city of Janesville, authoriz- 
ing a vote to be taken on the question of issu- 
ing bonds to aid in the construction of a rail- 
road, was published in the private acts, and the 
certificate of publication attached to the volume 
was dated October 4, 1853, hdd: by the supreme 
court of Wisconsin, that the charter was first 
published by authority at the date of the certif- 
icate, and that it did not authorize the common 
council to pass an ordinance, and the people to 
vote on the question in July, nor the coimcil to 
issue the bonds in August previous to the au- 
thoritative publication. Every person taking 
these bonds is chargeable with a knowledge of 
this want of authority. Cole, J,, dissenting. 
Clark V. City of Janesville, 10 Wis. 136. The 
charter is a general law, within the provision 
of article 7, § 21, of the constitution of Wiscon- 
sin, which requires that "no general law shall 
be in force until published." The words, "gen- 
eral law," as here used, have the same mean- 
ing as "public act," in the ordinary acceptation, 
and they are convertible terms. Id. Bonds is- 
sued by the officers of a town pursuant to a vote 
of the people thereof, before the law axithoriz- 
ing such vote and issue of bonds was published, 
are void. Town of Rochester v, Alfred Bank, 
13 Wis. 432, afiirmed in Berliner v. Town of 
Waterloo, 14 Wis, 378. For a full citation of 
authorities on the subject of municipal bonds, 
see Sehenck v. Marshall Co. [Case No. 12,449], 
decided by Drnmmond, .!., .Tune term, 1866. In 
Marcy v. Ohio [Id, 9,457], decided in the 
Northern district of Illinois, in March, 1873, 
Drummond, J., holds, that a bona fide holder of 
coupons payable to bearer, issued by a town by 
ovirtue of a special act of the legislature, is not 
bound to prove that every prerequisite has been 
complied with, and that a mere irregularity in 
the form of an election does not constitute a 
good defense as against him. Consult also My- 
gatt V. Green Bay [Id, 9.998], and Goedgen v. 
Manitowoc County [Id. 5,501], For an elabo- 
rate discussion of the bonds and contracts of 
municipal corporations, see Dill, Corp. §§ 370- 
42G. 

[See Case No. 1,213.] 
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Case No. 8,604. 

The LULU. 

[1 Abb. (U, S,) 191; Chase, 102; 1 Am, Law T, 

Rep. U. S. Cts. 103; 1 Bait Law 

Trans. 52.] i 

Circuit Court I>. Maryland. April Term, 1868.2 

"FoKEiGN Port"— Maritime Lien for Supplies, 

1. A port in another state from that in which a 
vessel is enrolled and registered, is deemed, in 
the absence of special facts controlling the ques- 
tion, a "foreign" port, within the rule which con- 
fines the maritime lien for supplies to cases of 
supplies furnished in a foreign port 

2. To entitle a material-man to claim a mari- 
time lien upon a vessel for supplies furnished to 



1 [Reported by Benjamin Vauchan Abbott 
Esq., and by Bradley T. Johnson. Esq., and here 
compiled and reprinted by permission.] 

2 [Reversed in 10 Wall. (77 U. S.) 192,] 
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her in a foreign port, upon the order of the mas- 
ter, he must show that the supplies in question 
"o'ere necessary to the vessel, and also that some 
special exigency or necessity existed to require 
the master to obtain them upon the credit of the 
vessel. To show only that the supplies were 
needed, is not enough. 
[See note at end of ease.] 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland.] 

Hearing upon sevei-al libels for repairs and 
supplies. The principal suit was brought by 
the pei-sous composing the firm of Skinner 
& Forsyth, for repairs made upon the steam- 
er Lulu. It was heard with other suits for 
supplies. 

CHASE, Circuit Justice. This is a suit in 
admiralty to enforce a lien claimed upon the 
steamer Lulu, for repairs made upon her by 
the libelants at the request of the master. 
It is consolidated with other suits, all brought 
by material-men for supplies or repairs to 
the vessel. The Lulu was a steamer owned 
in New York, which was her home port, but 
employed in the ti-ade between Baltimore, in 
Maryland, and Charleston, in South Carolina. 
When the libel was filed she had been in the 
ti'ade about eleven months— from April, 1806, 
to March, 1S67. The repairs and supplies for 
"n'hich satisfaction is sought, were furnished 
in Baltimore, during and after July, 1866; 
but chiefly in November and afterwards. 
They were furnished at fair pxices, and were 
proper and necessary. 

In each suit the New York Guaranty & In-o 
demnity Company has filed a claim and an- 
swer, asserting a prior right to satisfaction 
out of the proceeds of the steamer; which 
has been sold under an order of the court. 
The claim of this respondent is founded upon 
a bill of sale made to the company on Au- 
gust 24, 1866, by the former owners of the 
Lulu, in consideration of twelve thousand 
dollars. This bill of sale, though in form 
absolute, was intended as a mortgage to se- 
cure repayment of the advance, in six 
months from the date; but no part of it has 
been repaid. 

The only question in this cause is, whether 
the material-men, under the circumstances of 
the ease, had a lien for their repairs and sup- 
plies; for if they had, this lien is superior to 
that created by the bill of sale or mortgage, 
whether prior or posterior in time. It was 
insisted on the argument, that Baltimore was 
the real home port of the Lulu, and that 
there could be no lien for repairs and sup- 
plies furnished in the home port; and this 
might be a material circumstance in the de- 
cision of the case, if it appeared that the 
Lulu was chartered to citizens of Baltimore, 
for the Charleston trade. Such a charter 
might be considered as titinsferring her 
home port from New York to Baltimore; 
especially when taken in connection with the 
proved facts of the case, which show that 
Baltimore might very fairly be called the 
actual home of the Lulu, during the time of 



the transactions in controvei"sy. But there is 
no evidence of such a charter; and it is clear 
that under the American decisions, Balti- 
more, being in another state than that in 
which the vessel was owned and enrolled, 
must be regarded as a foreign port; and 
that, in a proper case, material-men would 
be entitled to a lien for supplies there fur- 
nished. 

The question then occurs: "Were the re- 
pairs and supplies in question furnished un- 
der such circumstances as would entitle the 
material-men to the liens which they claim?" 
The general rule applicable to this class of 
cases was first laid down in The General 
Smith, 4 Wheat. [17 U. S.] 443, as follows: 
"When repaii-s have been made or necessa- 
ries have been furnished to a ship in a port 
of a state to which she does not belong, the 
general maritime law, following th? civil 
law, gives the party a lien on the ship itself 
for his security, and he may well maintain a 
suit in rem in the admiralty to enforce his 
right." The same rule, in substance, was 
afiirmed in Peyroux v. Howard, 7 Pet. [32 
U- S.] 324; in The Nestor [Case No. 10,126] ; 
and in several other cases. The nature and 
degree of necessity essential to the creation 
of a lien for repaii-s and supplies was much 
considered in the case of The Laura, or 
Thomas v. Osborn, 19 How. [60 U. S.] 28. 3.'). 
The court then said, in substance, that it is 
only in case of necessity that the master can 
hypothecate the vessel by a bottomry bond 
or other express obligation, or create a lien 
by obtaining repairs and supi)lies on her 
credit (page 30), and that, to constitute a 
case of apparent necessity, not only must the 
repairs and supplies be needful, but it must 
be apparently necessary for the master to 
have a credit, to procure them (page 31). If 
the master has funds which he ought to ap- 
ply in payment, but does not, and the fur 
nisher knows this fact, or has the means by 
due diligence to ascertain it, then no case of 
actual necessity to have a credit exists, and 
no maritime lien is created by furnishing re- 
pau's and supplies. The iiile on this point 
was stated by Chief Justice Taney, who, 
with Justices McLean and Wayne, dissented 
from the judgment of the majority, some- 
what less stringently, as folloA^'s: "That re- 
pairs and supplies in a foreign port, if neces- 
sary to enable a vessel to proceed, are pre- 
sumed to have been furnished and made on 
the credit of the vessel, unless the contrary 
appears, as well as on that of the master 
and owners; and creates a lien which may 
be enforced in admiralty." Page 38. The 
difference between the court and the dissent- 
ing justices on this point was that the former 
held that, in order to the creation of the lieu, 
there must be a necessity for the credit as 
well as a necessity for the supplies, while the 
latter seem to have thought that if the sup- 
plies were necessai-y the credit may be pre- 
sumed. 
The same subject was further considers i 
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at tlie same term in the case of The Sultana, 
or ri-att V. Reed, 19 How. [60 U. S.J 339. 
That ease was in its general features much 
like the cases now under consideration. It 
was a lihel against the steamer Sultana for 
supplies of coal furnished from time to time, 
from June, 1852, to ilay, 1854, and the lien 
for supplies was contested by the answer, 
which set up a claim under a prior mortgage 
on the steama-, dated October 31, 1863. The 
court held that the material-man had no lien, 
and decreed the proceeds to the mortgagees. 
The court stated the i-ule thus: The proof of 
a necessity at the time of procuring a supply 
for a credit on the yessel * * =» "is as es- 
sential as that of the necessity of the article 
itself." It is only under very special circum- 
stances and in an unforeseen and unexpected 
emergency that an implied maritime hypoth- 
ecation can be created. 

The decision of the case was not put upon 
the ground that the supplies were unneces- 
sary, but upon the ground that there was no 
sufficient proof of a necessity for the implied 
hypothecation of the vessel, or of any unex- 
pected or unforeseen exigency that required 
it 

A distinction between the cases now to be 
adjudged and the cases thus decided was at- 
tempted in the argument; but I find myself 
imable to make any which has substance. 
That decision was by a unanimous court, and 
was on the very point which must govern 
these cases; namely, the necessity of the 
credit; and I am unable to discover any very 
special circumstances, any very unexpected 
and unfores*een emergency in these cases 
which will take them out of the application 
of the rule which the decision cited estab- 
lishes. The repairs and supplies in all of 
the cases now presented were furnished in 
the ordinary coui-se of trade, and under ordi- 
naiy circumstances. There is no proof what- 
ever of any unusual exigency. Except in the * 
ease of Coleman v. Bailey [Case No. 2,9Sla], 
there is no averment of the necessity of a 
credit to. the steamer. 

It was contended also that the rule goes 
beyond any that has heretofore been applied 
to material-men by the courts; and I must 
admit, that I have found no other case in 
which proof so stringent as that required by 
it has been held essential to a lien for repaii-s 
and supplies. But the rule established by 
the unanimous judgment of the supreme 
court is not on that account the less binding 
upon me. 

I am constrained, therefore, to hold that 
the furnishing of the repairs and supplies set 
forth in the several libels did not create a 
maritime lien in favor of the libelants; and 
that the respondents are entitled to the pro- 
ceeds in the registi*y after payment of costs. 

Decree accordingly. 

[NOTE. Dissatisfied with this decree revers- 
ing tlie sentence of the district court, the libelants 
appealed to the supreme court. Mr. Justice Clif- 
ford delivered the opinion of the court. As it 



was not shown that the master had funds, or that 
the owners had suflSeient credit, or that there 
were any circumstances or reasons suiiicient to 
put the repairers and furnishers upon their in- 
quiry as to those facts, the court would presume 
a necessity for credit, since it appeared from the 
testimony that the repairs and supplies ordered 
by the master were necessary for the vessel. The 
decree of the circuit court was accordingly de- 
clared erroneous, and the cause remanded, with 
instructions to enter a decree affirmincr the decree 
of the district court 10 "Wall. (77 XJ. S.) 192.] 



Case K"o. 8,605. 

LUMA V. ATLANTIC MUT. INS, CO. 

[13 Hunt Mer. Mag. 557.] 

Circuit Court D. Massachusetts. Dec, 1845, 

Marike IXS0R.1XCE — Kecovert — Distinct and 

Separate Loss— One Loss Beixo Consequent 

UPON A Previous One— Province of Jury. 

[1. Distinct and separate losses on one voyage 
cannot be added together to make up an average 
of 5 per cait under an insurance policy.] 

[2. It is a question for the jury whether the 
losses to a vessel m two gales, ten days apart, 
in the first of which she lost part of her sails 
and bulwarks, and in the second the movables on 
deck, were distinct or consequent one upon the 
other, so as to constitute a single loss, averaging 
5 per cent, under the policy.] 

This was an action of assumpsit, in which 
the plaintiff sought to recover of the defend- 
ants a partial loss on a policy, made by them, 
March 4, lSi4, on the brig Columbia, on a 
voyage from Boston to Savannah. It ap- 
peared in evidence, that the brig sailed on 
this voyage about the 10th of March; that on 
the 17tii of the same month, she experienced 
a gale and a heavy sea, which blew away the 
fore top-mast staysail, carried, away a great 
part of the bulwarks, and monkey rail, stove 
in the cook's galley, and shipped several very 
heavy seas, which made her labor very hard; 
that after this she continued the voyage, 
lying to in two or three instances, but with 
generally moderate weather, carrying all sail, 
till the 27th of March, when she experienced 
another gale, and shipped a sea, bmying the 
brig all up in a clear sheet of foam, and 
swept her decks of her jolly-boat spars, 
roundhouse, and two water casks., the fore 
spencer being also carried away. There was 
no other loss on. the voj'age. There were 
several questions of law, raised by the de- 
fendants, growing out of other evidence, and 
the transactions for a settlement of the loss, 
a reference of the matter having been made 
by the plaintiff's agents in Boston, and a de- 
cision given by thS arbitrator against his 
claim, by which he refused to abide. But 
the main question raised, was, whether these 
two losses could be added together to make 
an average of five per cent under the policy; 
and upon this point there was considerable 
evidence. 

HELD BY THE COURT (WOODBURY, 
'Circuit Justice) that distinct and separate 
losses on the vessel, could not be added to 
gether to make up five per cent., and that the 
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assured could not recover, unless lie proved 
a single loss to that amount; but that it 
was a question for the jury, whether the 
losses here were distinct or not; that where 
one loss was consequent upon another, how- 
ever remote in time, it was to be taken as 
part of the antecedent loss, and if both 
amounted to five per cent., the assured would 
recover. 

THE COURT left to the jury three ques- 
tions, upon which tliey were to find specific 
answers. The only one of these material to 
the report of the case upon the foregoing 
facts, was, whether there was any loss conse- 
quent upon the cause, amounting to five per 
cent. Upon this, the jury found there was 
such a loss, and assessed the damages at 
$230, the amount claimed by the plaintiff be- 
ing §394. 



LUMBERMAN, The (WOOD v.). See Case 
No. 17,949. 



Case No. 8,606. 

In re LUMPKIN. 

[2 Hughes, 175.] i 

District Court, E. D. Virginia. May, 1874. 

Claim fob Rent— Right of Homestead— Judg- 
ment FOK Debt— SuPERioitiTY — Waiver 
OF Li EX Foit Rent. 

Where a landlord, having a claim for rent, 
which is in Virginia superior to the right of home- 
stead, solicits and obtains an ofiice judgment by 
confession for the amount due him as "recovered 
for debt," the law of Virginia maiing the right 
of homestead superior to a judgment for debt: 
Held, that here was waiver of the specific lien 
for rent, and an acceptance of a judgment for 
debt in Heu of the rent, and tliat the homestead 
might be allowed as against the judgment. 

[In the matter of John G. Lumpkin, a bank- 
rupt.] 

HUGHES, District Judge. In this case it 
must be conceded "that the banlirupt has re- 
ceived very liberal allowances on the score 
of exemptions. But the only protest against 
these allowances is made by Sarah T. Syd- 
nor, executrix of William B. Sydnor, de- 
ceased, who claims that a judgment in her 
favor rendered by the county court of Han- 
over county, on the 12th day of December, 
1872, upon a confession of judgment by the 
said Lumpkin, for the sum of $250, is found- 
ed on rent due her from Lumpkin, and that 
the homestead exemptioji is not good against 
rent. The record of the county court of Han- 
over does not show that it was rendered for 
rent due. It was not rendered upon a dis- 
tress for rent, it was rendered in the clerk's 
office upon "judgment confessed by the de- 
fendant for §250," and the execution recites 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



that it was issued upon a "judgment recov- 
ered for debt" generally; one-half due 1st 
July, 1872; rest, 31st December, 1872. The 
adjudication in bankruptcy was on the 9th 
August, 1873., The 11th article of the state 
constitution, repeated by chapter 183 of the 
Code, pp. 1168, 1169, giving the homestead 
exemption of ?2000, provided, amongst otlier 
things, that "such exemption shall not ex- 
tend to any execution, order, or other process 
issued on any demand . . . for rent here- 
after accruing;" and the 7th section of the 
11th article of the state constitution provides 
that "the provisions of this article shall be 
construed liberally, to the end that all the 
intents thereof may be fully and perfectly 
carried out." 

The only question in the case presented 
now for decision is whether the execution 
above described issuing from the county 
court of Hanover can be regarded as an ex- 
ecution for rent. It was awarded upon a 
judgment for debt confessed in the office, 
and the record of that court supplies no in- 
formation whatever as to the nature of the 
debt for which it was confessed. The ex- 
ception in favor of rent in the homestead 
article of the constitution occurs in a cate- 
goi-y of exceptions of liabilities, all of which, 
more or less, operate as liens, such as un- 
paid pmrchase-money due for lands, taxes, 
levies, assessments, and the like. It is plain 
that the constitution in its exception of rent 
looked only to those executions upon distress 
process where the lessor held a lien upon the 
specific property of the lessee which was lia- 
ble for rent, and did not intend to extend 
the lien for rent to all the personaltj' of the 
lessee. Being bound to constme the law of 
the state giving the homestead exemption 
"liberally," I must look to the record of the 
county court of Hanover as it is, and can- 
not, upon extraneous allegations, interpret it 
to be judgment for rent, when it appears to 
be a judgment for a debt generally; or ex- 
tend the lien which the lessor had upon such 
specific pei"sonalty as might have been sub- 
ject to the lien for rent, to all the personalty 
of the bankrupt. The lessor's execution has 
In fact waived her specific lien for rent by 
taking a general judgment. Against such a 
judgment the homestead exemption is good. 
Her petition is therefore dismissed. 



LUMPKIN (UNITED STATES v.). See Case 
No. 15,640. 

LUMSDEN (UNITED STATES v.). See 
Case No. 15,641. 

LUND (LLOYD v.). See Case No. 8 433. 

LUNT (SCOTT v.). See Case No. 12.540. 

LU.XT (UNITED STATES v.). See Cases 
Nos. 15.642 and 15,648. 

LUNT, The J. B. See Case No. 7,246. 
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Case nS"o. 8,607. 

I.TJPTON T. JANNEY. 

[5 Cranch, C. C. 474J i 

Cirenit Court, District of Columbia. Oct. 
Term, 1838,2 

Executors and Administkatoks — Settlement 
OF Account by the Orphans' Coukt — Conclu- 
siVESESS — Jurisdiction of Orphans' Court — 
Jurisdiction of Circuit Court— Suit against 
Insolvent Debtor op Estate — Opening Ac- 
count—Bar—Lapse of Tisie— Acquiescence. 

1. The settlement of an administration account 
by the orphans' court is conclusive upon thia 
court as against distributees and residuary lega- 
tees, except by appeal; although not conclusive 
against creditors upon a question of devastavit 
or plene administravit. It is a part of the ordi- 
nary duty of the orphans' court to ascertain and 
distribute the surplus, or residuum of a deceased 
person, and, for that purpose, to settle the ad- 
ministration account The jurisdiction of that 
•court in that matter is original, peculiar, and ex- 
clusive. An original bill, in the circuit court, to 
compel an executor to account with a residuary 
legatee," and not necessarily connected •witb. any 
other ground of equitable jurisdiction, is a bill 
asking that court to do what originally belongs 
exclusively to tiie orphans' court to do. The cir- 
cuit court has not jurisdiction of such an original 
bill. 

2. A court of equity will not lend its aid tc 
enforce an unconscientious claim. 

3. It is a matter witliin the discretion of an 
executor whether he will incur the expense of a 
suit against a known insolvent debtor of the es- 
tate. 

4. Here lapse of time is not alone a bar to the 
opening of an executor's account; but, long ac- 
<iuieseence in the settlement of an administration 
account may make it against conscience to seek 
to open it 

[See note at end of case.] 

Ifill in equity to open an executor's ac- 
counts after they Lad been settled more than 
twelve years in the orphans' court. 

The plaintiff [Ann Lupton] was the widow 
and residuary legatee of David Lupton, jun- 
ior, and the defendant [Phineas Jannej^] was 
his acting executor. The other executors 
were David Lupton, the father of the tes- 
tator, and John McPherson, the father of 
the plaintiff. They all qualified, but as the 
■Uefeudant was the only one of the three 
residing in Alexandria, he took upon himself 
the whole burden of the administi-ation. The 
bill states that the defendant rendered an 
inventory and sundry accounts to the or- 
phans' court, by which it appeared that the 
■estate was insolvent, and that the defendant 
was in advance for it. That the last account 
Tvas rendered on the 5th of January, 1821. 
That the testator died in 1814. That if the 
accounts had been settled upon proper prin- 
ciples the estate would have been not only 
solvent, but a very handsome residuum 
would have remained to the plaintiff as resid- 
uary devisee. That .the defendant should 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 13 Pet (38 U. S.) 381.] 
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be charged with several debts due to the 
testator's estate which he might and ought 
to have collected; namely, $4,083.50, due by 
John McPherson & Son; §263.50 due by the 
same to Abijah Janney & Co., and assigned 
to the testator; ?225, for plaster due by the 
same, and $140 due by the same to the tes- 
tator upon open account; $223, due by Thom- 
as Neil; and $4,959.43, which he charged as 
paid to Peter Saunders "without suflBlcient or 
legal evidence that the money was in fact 
due." That there might be many other debts 
due to the testator which have been lost by 
the defendant's negligence, as he had re- 
turned to the oi'phans' court no list of debts, 
either spei'ate or desperate. The bill then 
prays that the defendant may render a due 
list of debts due to the testator at the time 
of his death; that the administration accounts 
may be all opened, and that a ne.w and full 
account may be ordered to be taken; and 
it also prays for general relief. The bill was 
filed at May term, 1833. The defendant, 
"saving to himself the benefit of exception 
to the jurisdiction of the court on the matter 
stated in the complainant's bill," and to the 
many- eirors, &e., answers, and among otha: 
things, admils that he returned the inventory 
and settled the accoimts with the orphans' 
court, as stated in the bill; and that the 
plaintiff was not present at, nor summoned 
to attend at the said settlements; but avers 
that they were legally made before a court 
having full jurisdiction of the matter, in the 
due course and regular exercise of its juris- 
diction; and he relies on the said settlements 
in bar of the jurisdiction of this court, as a 
court of original jurisdiction, in the case stat- 
ed by the plaintiff, in the same manner as 
if the same were specially pleaded. The de- 
fendant not waiving this defence, further 
answered, among other things, that the said 
Peter Saunders was a fair and bona fide 
creditor of the testator to the full amount 
of all payments made to him by the defend- 
ant as executor, after deducting all proper 
credits. He admits that no security was tak- 
en on the sale of the flour to John SlcPherson 
& Son; but denies that he is chargeable with 
negligence on that account. He states that 
the firm of John McPherson & Son was com- 
posed of John McPherson, the plaintiff's 
father, who was one of the executors, and 
Daniel McPherson, her brother. That she 
had given the executors a written authority 
to sell the real and personal property either 
at public or private sale, as they might deem 
most advantageous, a copy of w^hich is ex- 
hibited. That when the flour was sold to 
John McPherson & Son, they were in 
good credit, and engaged in extensive busi- 
ness in Alexandria. That the flour was in 
store at the death of the testator, in Novem- 
ber, 1814. That the sale was made on the 
17th of April, 1815, on a credit of six months. 
That in May, 1816, the defendant succeeded 
in obtaining the note of John JlcPherson & 
Son, for $1,000, on account of the sale, with 
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the said Peter Saunders as indorser; but 
they al^^'ays refused to give their notes for 
any fuither amount, eontendinj? that the 
testator's estate was indebted to them in an 
amount equal, or nearly so, to the balance 
due for the flour. That in settlement with 
Saunders he was charged with the note of 
$1,000, and the testator's estate had credit for 
it. As to the note of John MePherson & 
Son for $263.50, and Thomas Neil's note for 
^'2-2S, he says they were taken by Peter 
Saunders, one of the firm of Abijah Janney 
& Co., (which firm was composed of Abijah 
Janney, the said Peter Saunders, and the 
testator, David Lupton, jr.,) for one-third 
of tlie debts due to that firm by the said 
John MePherson & Son, and the said Thomas 
Neil respectivelj', and were delivered by 
Saunders to the defendant, (b.ut not until 
March, 1817,) as the testator's share of the 
said debts; andthatthe said John MePherson 
& Son, and the said Thomas Neil were in- 
solvent when the said notes were taken, and 
tlie defendant did not think himself warranted 
in incurring the expense of suits against them. 
That the defendant has fully accounted for 
all the plaster belonging to the estate which 
came to his hands. That since his final ac- 
count was rendered, the said John MePher- 
son and Peter Saunders, have departed this 
life, by which the defendant is deprived of 
the benefit of their testimony. That the de- 
fendant did return to the orphans' court a Ust 
of debts due to the testator's estate, a copy 
of which is exhibited. That as to the debt of 
§140 by open account, sujiposed to be due 
from John MePherson & Son, they would 
only allow it as a discount to their claim 
against the testator's estate, and the defend- 
ant had no evidence but their qualified ad- 
mission. And that Abijah Janney was also 
insolvent. 

In March, 1S37, the plaintifE filed a sup- 
plemental bill charging that the defendant 
had obtained letters testamentary also in 
Fairfax county, in Virginia, and sold prop- 
erty there to the amount of $8,000 or $9,000, 
of which he had rendered no account, &c. 
The answer of the defendant to this supple- 
inental bill, avei-s that he had, long since, 
rendered his account of that administration 
to the county com-t of Fairfax which has 
been confirmed by that court and recorded; 
and also that his settlements of accounts 
with the oiphans' court of Alexandria em- 
brace the Virginia assets, and present a 
full statement of both administrations. He 
also relies upon the act of Virginia of the 
Sth of March, 1826, "for the limitation of 
actions against persons acting in a fiduciary 
character, and their sureties, and for other 
purposes." as a complete bar to any opening 
of tliat Virginia account And he relies also 
on the lapse of time as to the whole matter 
of the accounts. He also states that since 
his answer to the original bill, circumstances 
have come to his knowledge which induce 
him to believe that John MePherson & Son 



were entitled to the credit which they 
claimed against their purchase of the flour, 
viz.: that he (this defendant,) had obtained 
the original note of the testator to John 
MePherson & Son for $1,000, dated 11 mo. 
12, 1814, a few days before the testator's 
death, which note had upon its face their 
order to credit the proceeds to the account 
of the testator. That the note was discount- 
ed by the Bank of Potomac for the use of 
the testator, and the proceeds placed to his 
credit in that bank; and that it was taken 
up by the friend and nephew of John Me- 
Pherson, and therefore was a proper set-off 
against the flom-. By his will, the testator 
devised all the residue of his estate, after 
payment of his debts and those of the firm 
of Abijah Janney & Co., of which he was 
a partner, to his widow, the plaintiff. The 
will is dated 24th November, 1S14, and was 
proved on the 2d of December, 1814. The ac- 
counts of the defendant settled in the or- 
phans' court, and produced by the plaintiff, 
show that the defendant has accounted for 
all the assets which came to his hands. 

A number of depositions were taken, by 
which it appeared that John MePherson & 
Son were in good credit and doing an ex- 
tensive business at the time of their pm-- 
ehase of the flour, but that they stopped 
payment on the 7th of June, 1816. The evi- 
dence confii-med and corroborated the de- 
fendant's answer. 

GRANOH, Chief Judge, after stating the 
substance of the bills, answers, and evidence, 
delivered the opinion of the court, as follows: 

The first question which occurs in this case 
is, whether this court has original jurisdic- 
tion of a bill by a residuary legatee to sur- 
charge and falsify accounts of an executor, 
stated, settled, and allowed in the orphans' 
court. Upon this question, I have had con- 
siderable doubt; but upon looking into the 
case of Beatty v, Maryland, 7 Cranch 
[11 U. S.] 2 SI, I am inclined to the opinion 
that the settlement of the accounts by the 
orphans' court, is conclusive upon this court, 
as against distributees and residuary lega- 
tees; although not against creditors upon 
a question of devastavit, or plene administra- 
vit. Mr. Justice Duvall, in that case said, 
"the account was only binding upon the 
representatives of the estate, the distribu- 
tees; and they might still open it in the- 
general court. But the creditors are no par- 
ties to the settlement of the accounts, and 
cannot be bound by it." The question, in 
that case, arose upon the issue of devisavit 
vel non. The bill, in the present case, calls 
iipon this com-t to do that which the or- 
phans' court, upon a bill or petition, had the- 
power to do, and which it was the proper 
business of that court- to do, viz., to open 
the account so far as to permit the residuary 
legatee to surcharge and falsify. It is the 
proper function of that court to see that the 
residuum of the estate is properly distribu- 



[15 Fed. Cas. page 1113] 

ted; and its original jurisdiction of tliat mat- 
ter seems to be exclusive. By tlie act of 
congress of tlie 27tb of February, 1801, § 
12, (2 Stat. 103,) tlie judge of tlie orphans' 
court, in eacli county in this district, lias all 
tlie powers, and is to perform all tlie duties 
then exei'cised and performed by the judges 
of the orphans' courts in Maryland; and 
an appeal is given to this court, "who shall 
therein have all the powers of the chancellor 
of that state." 

By the aiarylaud law of 179S (chapter 101, 
subc. 15, § 1), the orphans' court is estab- 
lished, "for the purpose of taking probate 
of wills, granting letters testamentary, and 
of administration; directing the conduct, and 
settling the accounts of executors and ad- 
ministrators, securing the rights of legatees, 
superintending the distribution of the estates 
of intestates, securing the rights of oiphans 
and legatees, and administering justice in all 
matters relative to the affairs" of deceased 
persons according to law." And by section 
12, it, is enacted, that "the orphans' court 
shall have full power, authority, and juris- 
diction, to hear, examine, and decree upon 
all accounts, claims, and demands existing 
between wards and guardians; and between 
legatees, or persons entitled to any distribut- 
able part of an intestate's estate, and exec- 
iitors and administi-ators; and may enforce 
obedience to, and execution of their decrees, 
in the same ample manner as the court of 
chancery may." This is a peculiar and ex- 
clusive original jurisdiction. An original bill, 
in this court, to compel an executor to ac- 
count with a residuary legatee, and not 
necessarily connected with any other gi'ound 
of equitable jurisdiction, is a bill asliing this 
court to do that which originaUy belongs 
exclusively to the orphans' court to do. It 
is a part of its ordinary duty to ascertain 
and distribute the surplus, or residuum of 
the estate, and for that purpose to settle the 
administration account. When that account 
necessarily and incidentally comes before this 
court, either as a court of equity, or of law, 
in a suit, of which this court has original 
jurisdiction, the ex pai-te settlement by the 
orphans' court would probably be taken to 
be prima facie correct, but the opposing 
party would have a right to surcharge and 
falsify, and the court would open it for that 
purpose; but if the settlement had been made 
by the orphans' court, in a contested case 
between the same parties, it would probably 
be deemed by this court conclusive until it 
should be reversed upon appeal. But in an ex 
parte settlement without notice to the resid- 
uary legatee, he could not appeal; for an 
appeal car be taken only by a pai-ty to the 
contest, and if there be no contest, there can 
be no appeal. But he might call the executor 
before the oi-phans' court, by a bill or pe- 
tition, charging errors in the accounts as 
settled, and praying that he may be per- 
mitted to surcharge and falsify the accounts, 
&;c., and from the decree of the orphans' 
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court, upon such a bill or petition, either « 
party would have a right to appeal to this 
court. If, however, the executor's accounts 
should -not have been settled by any definitive- 
decree or order of the oi-phans' court, they 
would be entirely open, and the residuary 
legatee might file his bill or petition in that 
court for a settlement of the whole account-,, 
upon which proceeding the whole account 
would be open, and must be supported in toto- 
by proper vouchers, in the due course of ad- 
ministration. This seems to me, from the- 
best consideration which I have been able- 
to give the subject, to be a correct view of 
the case; and I am, therefore, led to the con- 
elusion that this court has not jurisdiction 
of an original bill to revise a settlement 
of an executor's account made by the or- 
phans' court; or to call the executor before- 
ns, to render an original account. I do not 
mean, however, to say that if the accounts, 
of an executor, settled ex parte in the or- 
phans' court, without notice, should inci- 
dentally come before this court in a suit, 
of which this court has original jurisdiction, 
and the correctness of that settlement should, 
be questioned, this court would not permit 
the opposing party to surcharge and falsify. 
All I mean to say, is, that the settlement of 
an administration account is not an original 
ground of jurisdiction of this court, either- 
as a court of equity, or of law. 

The only ground of jurisdiction asserted in 
the present bill, is error in the settlement of 
the executor's account, by the orphans' court; 
and the alleged errors are in not charging 
the executor with legal laches in not pushing 
his legal rights to the utmost extent of Ihe 
law. If the decree or order of the orphans' 
court be, for that cause, erroneous, we think 
that the plaintiff's remedy was either an ap- 
peal, or a bill or petition to open the settle- 
ment. But if we eiT in this opinion, and if 
we are bound to take cognizance of the cause, 
we think that, under the cu'cumstances of this 
case, it is unconscientious in the plaintifC to- 
assert what she supposes to be her legal right. 
And if she cannot, with a good conscience, 
assert her claim, a court of equity ought not 
to lend its aid to enforce it. The facts of the* 
case, as we collect them from the evidence, 
are these. All the parties concerned in this, 
suit were neai-ly connected by consanguinity 
or affinity; and had confidence in each other. 
The plaintiff was the daughter of John Mc- 
pherson, and sister of Daniel McPherson, 
who constituted the mercantile firm of John 
McPherson & Son. Her husband, the tes- 
tator, was the brother of the wife of his ex- 
ecutor, the defendant, Phineas Janney.' Abi- 
jah Janney, mentioned in these transactions,, 
was the partner of the testator in the firm of 
Abijah Janney & Co., the other partner being 
Peter Saunders, also mentioned in the trans- 
actions. John McPherson, one of the execu- 
tors, was the father-in-law, and the other ex- 
ecutor, David Lupton, was the father of the- 
i testator. John McPherson, David Lupton^ 
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and Phineas Jannej, all qualified as execu- 
tors; but as Phineas Jauney was the only one 
of them who resided in this district, the other 
two seem to have left the whole manage- 
ment of the estate to him. The testator died 
in the last week in November, 1S14. The 
greater part of his personal estate consisted 
of about 1200 ban-els of flour, which, in con- 
sequence of the interruption of commerce by 
the war, was appraised at from $3 to $3.50 
per barrel. In April, 1815, this flour was sold 
for a little more than $4,080, at six months* 
<;redit, by the acting executor, the defendant, 
Phineas Janney, to John MePherson and Son, 
who were- merchants, dealing in flour, and 
then in good credit. This sale must, of course, 
have been known to the defendant's co-execu- 
tor, John ilcPherson, the purchaser; and it 
can hardly be doubted that it was known 
also to the other executor, David Lupton, the 
father of the testator. In the defendant's 
letter to John McPherson, dated 12 mo. 21, 
1816, principally upon another subject, a copy 
of which is annexed to the defendant's letter 
to David Lupton, dated 12 mo. 30, 1816, he 
mentions incidentally, and as a matter well 
known, "the amount of the flour sold John 
McPherson & Son, yet unpaid for," and says, 
"perhaps some arrangement might be made 
for a part of the money due for the flour, to 
be secured to the widow for what may be 
coming to her on settlement of the estate." 

It may also be fairly infen-ed from the evi- 
dence, that the plaintiff, who is the residuary 
legatee, knew and approved the sale of the 
flour to her father and brother. The defend- 
ant, in his letter to her, dated 12 mo. 29, 1810, 
refers her to his letter to her father inclosing 
the letter to John JlcPhersou, In which he 
speaks of the flour sold to John ilcPherson 
& Son, then remaining unpaid for, as a matter 
already well known, and says; "I wish thee 
most particularly to see the whole letter, in 
order that thee may know how the business 
stands." And again, he says: "In conse- 
quence of the will of D. Lupton not stating 
expressly whether the sale of his personal 
and real estate should be at public or private 
sale, I would thank thee to sign the inclosed 
certificate or memorandum, authorizing us to 
sell either at public or private, as the judge 
of the orphans' court says he would prefer 
having it for his authority." It is admitted 
that this certificate was antedated so as to 
cover the sale of the flour, and was signed 
"by the plaintifC, (who was then living with 
her father, John ilcPherson, in Jefferson 
county, in "S'lrginia,) and returned to the de- 
fendant. This authority, thus antedated and 
signed by her with a full knowledge of tlie 
sale, and that the money was yet unpaid, jus- 
tifies an inference that the sale of the flour 
was originally made to her father and broth- 
er, with her knowledge and consent, or that 
she afterwards assented to it. In either case 
it is now unconscientious in her, after they 
have become insolvent, to attempt to throw 
the loss upon the defendant because he did 



[15 Fed. Cas. page 1114] 

not pursue her father and brother with tbe 
utmost rigor of the law. Whatever right the 
creditors might have had to charge the de- 
fendant at law with that loss, we think that 
the plaintiff, under the circumstances of the 
case, cannot so charge him in equity, with a 
good conscience. 

But there are several other charges in the 
bill. The fii-st is, that the defendant's com- 
missions were increased thirty-five dollars 
and twenty-eight cents by unnecessary cross- 
entries in the accounts settled by the orphans' 
coiu-t. The bill does not explain this charge 
by reference to the particular cross-entries al- 
luded to; but it is supposed that it refers to 
a cross-euti-y of sixty-fom* dollars credited to 
the estate for the testator's interest in a car- 
riage sold to Peter Saunders, one half of 
which carriage he owned before, the value of 
which "interest was allowed by Peter Saun- 
ders in the settlement of his claim against 
the estate of the testator. But it appeared 
that he (Saunders) had paid for repairs upon 
the carriage, which reduced the value fit the 
testator's interest to fifty-two dollars; so 
that the error is in having charged commis- 
sions on sixty-four dollai's instead of fifty- 
two dollars; the difference being ninety cents. 
The other cross-entry is in crediting the estate 
with four hundred and six dollars and fifty 
cents, being the amount of goods taken by 
the plaintiff at the inventory prices, and 
charging the estate with the same amount 
advanced to her on account of her residuary 
legacy. This charge against the estate ought 
not regularly to have been made in the ac- 
count settled in the orphans' court; and the 
creditors might object to it at law, but this 
plaintiff, who has received the amount, can- 
not, in equity. 

The next charge is, that the defendant paid 
money to Peter Saunders, without having 
sufficient evidence that the estate was indebt- 
ed to him. If the debt was in fact due to 
him, it is immaterial whether the defendant 
had or had not sufficient evidence of it at the 
time of payment. If the bill is to be under- 
stood as charging the defendant with having 
paid money not due. the answei- denies it 
positively, and avers that the said Peter Saun- 
ders was a fair and bona fide creditor of the 
estate to the amount of the payments made to 
him by the defendant, after deducting the 
fifty-two dollars for the carriage, and one 
thousand dollars for the note of John Ilc- 
Pherson & Son indorsed by him, and all other 
credits. The answer, in this respect, being 
responsive to the bill, must be taken to be 
true, and removes the whole ground of this 
charge. 

The next is, that the defendant neglected to 
collect the monej^ due upon John JlcPherson 
& Son's note for $203.50. It appears by the 
evidence, that at the time (this note was given 
or when it w^as delivered to the defendant, 
by Abijah Janney & Co., of which Ann the 
testator was a paitner, John McPherson & 
Son were insolvent; and the defendant, in 
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lis answer, avers that lie did not think him- 
self waiTanted in incurring the expenses of a 
suit upon it The same may be said of Thom- 
as Neil's note for $223, and of the open and 
disputed account, against John MePherson & 
Son, for $140. 

The next chai-ge is for not accounting for 
eleven and a quarter tons of plaster. This 
item is founded upon a paper, hi the hand- 
writing of the defendant, produced in evi- 
dence by the plamtiff, pm*porting to be a 
statement of the funds to meet the judgment 
in favor of the Bank of Alexandria; one item 
of whidi statement is, "eleven and a quarter 
tons plaster, due fi'om John Mcpherson & 
Son, at twenty dollars per ton, amount of ap- 
praisement, two hundred and twenty-five dol- 
lai-s." The paper shows that the plaster was 
not on hand, but was a debt due, by John 
MePherson & Son, in plaster. It rested, there- 
fore, upon the same ground as the balance 
due upon the sale of the flour, and the open 
account; and John jMcPherson & Son denied 
that any thing was due, beyond the one 
thousand dollars for which they gave their 
note, with Peter Saunders's indorsement, and 
which was paid by him in the settlement of 
his claim against the estate. The fact of the 
insolvency of John MePherson & Son being 
proved, it was a matter within the discre- 
tion of the defendant, as executor, whether 
he should incur the expenses of a suit against 
them. 

The next charge is, that the defendant had 
not accounted with the county com-t of Fair- 
fax coimty, in Virginia, for the property re- 
ceived by him in that county. This charge is 
positively denied in the answer, and appears 
to have been abandoned in the argument. 

The defendant, in his answer to the supple- 
mental bill, relies upon the lapse of time as 
a bar to the opening of the accounts, at this 
time, his final account havhig been settled 
with the orphans' com-t in January, 1821, and 
the plaintiff's bill not having been filed until 
May, 1833, a period of more than twelve 
years, and more than eighteen after the sale 
of the flour. We are of opinion, however, 
that the mere lapse of time is not, alone, a 
bar to the opening of an executor's account. 
But the long acquiescence of the plaintiff in 
the settlement of the accounts, is material 
to the question, whether the plaintiff can, 
with a good conscience, now come into a 
court of equity to charge the defendant with 
the losses mentioned in the bill. This, with 
the other circumstances already noticed, does 
affect the conscience of the plaintiff, and ren- 
ders it proper that this court, as a court of 
equity, should refuse her its aid. The bill 
must be dismissed with costs. 

Affirmed bv the supreme court of the United 
States (13 Pet. [38 U. S.] 381) upon the ground 
that the lapse of time was a bar to the relief 
sought. 
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Case Xo. 8,608. 

LUSCOM V. OSGOOD. 

[1 Spr. 82; 7 Law Kep. 132; 11 Hunt, Mer. 
Mag. 364.11 

District Court, D. Massachusetts. June, 1844. 

Parext axd CniLD — Services op Minor Child 
—Seamen — Dutt op Consul — Authokitt op 
Master — Liability of Owner for Seamen's 
Wages. 

1. A minor, without the Irnowledge of his fa- 
ther, concealed himself on board a vessel bound 
on a whaling voyage, and was not discovered, un- 
til the vessel was at sea. The master soon after- 
wards put into Fayal, where he might have left 
the minor with tlie American consul. Sdd that 
the father was entitled to recover for tlie services 
of his son, from the time the vessel left Fayal. 

[Cited m The Hattie Low, 14 Fed. 880.] 
[Cited in Gabrielson v. Waydell, 135 N. T. 7, 
31 N. E. 970.] 

2. The master might have left the minor with 
the consul, without paying tlie three months' ex- 
tra wages. It would, in such case, have been 
the duty of the consul to provide for him, and 
send him to the United States. 

3. The court allowed as compensation, such 
proportion of the lay given to those who shipped 
as boys, as the time after the ship left Fayal, 
bore to the time of the whole voyage. 

4. The owners are liable for the wages of a 
seaman, employed by the master, notwithstand- 
ing he may have had a complement of men with- 
out him. 

In admiralty. 

J. H. Prince, for libellant. 
J. H. Ward, for respondent. 

SPRAGUE, DistL-ict Judge. The libellant 
seeks to recover compensation for the serv- 
ices of his minor son, on boai-d a whale ship, 
of which the respondent was owner. In Ju- 
ly, 1840, the ship sailed from Salem, on a 
whaling voyage. On the morning of that 
day, the son was sent by his father to school, 
as usual; but, wishing to go on this voyage, 
lie, without the knowledge of his father, or 
of the captain or owners, concealed himself 
on board the ship, and was not discovered, 
by the captain, until some hours after she 
had discharged her pilot. The lad then con- 
fessed that he had run away, because his 
parents would not consent to his going to 
sea. The captain told him that he had done 
wrong, but it was then too late to retuni; 
and put him on duty as a seaman. The 
ship, after taking seventeen hundi'ed and 
thirty-four barrels of sperm oil, returned to 
Salem in March, 1844, having been absent 
three years and eight months; during all 
which time tiie son performed the duty of a 
seaman, to the entire satisfaction of the cap- 
tain, who, it ought to be added, seems to 
have treated this lad, thus thrown upon his 
hands, with much kindness and attention. 
In January, 1842, when eighteen months out, 
one of the crew died. The captain then 
shipped the lad as one of his crew, and 

1 [Reported by F. E. Parker. Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission. 11 Hunt. Mer. Mag, 364, 
contains only a condensed report.] 
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caused him to sign the articles. From that 
time, it is conceded that the libellant is en- 
titled to compensation at the rate of Viso 
part of the proceeds; and the whole contro- 
vei-sy relates to his prior sei*vices. 

It is insisted by the father, that the captain 
ought to have sent the son home, by a 
schooner, bound to Boston, and spolien when 
only tlu-ee days out. But I am not satisfied, 
from the evidence, that it was in his power. 
It is next urged, that the lad should have 
been left with the American consul at Fayal, 
to be sent home. It appears that the ship, 
in August, 1840, when a month out, touched 
at that place for refreshments, and remained 
there about thirty-six hours. The captain 
testifies that it was his purpose to send the 
lad home from Faj-al, if there wei'e any op- 
portunity; that he made inquiry, but could 
find no vessel coming to the United States; 
and that he supposed that he could not leave 
him with the consul, without paying three 
months' wages. This was an error. It 
would not have been the case of a discharge 
of a seaman, within the third section of the 
statute of 1803 (2 Stat. 203, c. 9), any more 
than if he had been taken from a wreck, 
and put on duty for the time being. But 
having offered himself as a seaman, and be- 
ing permitted by the captain to perform all 
the duties of one, he was a mariner, within 
the meaning of the fourth section of that 
act; and it would have been the duty of the 
consul to have afforded him subsistence, and 
sent him to the United States. And it can- 
not be doubted, that the gentleman, who 
holds that office at Fayal, would have per- 
formed that duty with all fidelity, and sent 
this lad to his father. 

The posture of the ease is this. The cap- 
tain well knew that the father was entitled 
to the services of the son, who had escaped 
from ■ his control, and was then rendering 
services on board this ship. He was in the 
poit of Fayal, one of the Western Islands, 
whence tlie usual passage to the United 
States is not more than thirty days. If the 
lad had been left there, it would have been 
the legal duty of the American consul to pro- 
vide for him, and send him home. The cap- 
tain called on the consul for other purposes, 
but never requested hini to take charge of 
this boy, or even mentioned that he was on 
board his vessel; but took him on a three 
years' whaling voyage, intending to have his 
services during the whole period. From that 
time, he must be deemed to have taken these 
services voluntarily, and the father is enti- 
tled to compensation. 

It has been urged, that the ship having a 
full complement of seamen, the captain was 
not authorized to take more; and therefore 
the owners are not responsible. The master 
of a ship has authority to employ mariners. 
The person employed is not bound to inquire 
Avhether he has already a full crew. 



It would be a doctrine as novel as it is 
unjust, to deprive a seaman of his remedy 
against the owners, on the ground that the 
master had hired more than were needed. 

It has been further urged, in behalf of the 
respondent, that the practice of lads conceal- 
ing themselves on board outward-bound ves- 
sels, is an evil which the court should en- 
deavor to suppress, by withholding all com- 
pensation. But I apprehend, that would 
have little influence upon the thoughtlessness 
of early youth, impelled by a spirit of adven- 
ture and an excited imagination. And there 
is little danger that a parent, ^vho would not 
consent that his son should go, under con- 
tract, for compensation, and properly provid- 
ed under his own auspices, would connive 
at his furtively, and in a state of "destitution, 
throwing himself, against their will, upon the- 
officers of a ship, whose kindness and good 
will would be so important, not only to his 
comfort, but to his health and safety. On 
the other hand, if the services of strong and 
active lads, of nearly seventeen years of age, 
were to be had on these long voyages, with- 
out compensation, thei-e would be a palpable- 
temptation, on the part of the officers, to con- 
nive at, or encourage, the practice. And the 
danger would be increased when the master, 
as in the present case, is also an owner. To 
this we may add, that the evils are much 
greater to the one party than to the other. 
The owners are only called upon to pay for 
services of which they have, thi-ough their 
agent, availed themselves. But, on the other 
hand, the father would wholly lose those- 
services; and, what in many cases would be 
vastly more important, he would lose the 
conti-ol and supervision of his son, during 
sevei-al years of the most critical period of 
his life, when his habits are to be formed, 
his education, perhaps, completed, and his 
occupation or profession determined. The 
most cherished purposes, and fondest hopes, 
of the parent might thus be destroyed. 

I shall decree compensation from the time 
the ship sailed from Fayal; and. in ascermiu- 
ing the amount, shall adopt the lay given 
those who shipped as boys, and for which 
this lad subsequently shipped, that is. Vi.-.o;: 
and, for the time, I shall adopt the rule pre- 
scribed in the shipping articles in case of 
death, and give such proportion of 1/150 of 
the whole products of the voyage, as the time 
after the ship left Fayal bears to the whole 
time occupied in performing the voyage. 

As to remedy of parent against ship-owner, 
for abduction of his minor child, and the meas- 
ure of damages, see Lovrein v. Thompson [Case 
No. 8,557]; Sherwood v. Hall [Id. 12.777]; 
Steele v. Thacher [Id. 13,348]; The Platina [Id. 
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Case I3"o. 8,609. 

The LTJTEKEN. 

POST V. HUGHES. 

[6 Ben. 5C5.] i 

T)istrict Court, B. D. New York. June, 1873. 

Possession— Chauter— Excepted Perils— Right 

OF Master to Sell C.^hgo— Biie.4King up Vot- 

AGE— IxJDitx to Vessel anjj Cargo. 

1, A bark was chartered for a voyoge from 
New York to Montevideo, by a charter which 
contained the clause, "dangers of the seas, fire 
and navigation mutually excepted. The <^arter- 
er put on board a full cargo of lumber. On the 
day the loading was completed, a fire broke out 
on hoard, which made it necessary to fall the 
vessel with water. Botli vessel and cargo were 
damaged, and the cargo had to be unloaded, but 
could have been carried forward m a damaged 
condition. In its damaged condition, it was worth 
in New York $4,947 26, and the freight due on 
performance of the voyage under the charter, 
was $5,105 29. The charterer offered to sup- 
ply a new cargo, to h& carried under the charter 
in lieu of the damaged one, but the master re- 
fused to give up the damaged cargo without pay- 
ment of full freight. No offer was made to car- 
ry the cargo forward in any other ship. Ihe 
siiip was repaired at a cost exceeding her yalue 
when repaired; and the master, being without 
funds to pay for the repairs, which were hens on 
the vessel, advertised for a loan of ^luUUU, 
which was more than the value of the bark and 
cargo, upon the security of the vessel, her freight 
and cargo. Thereupon the charterer demanded 
bis lumber, and, on a refusal to surrender it, ex- 
cept on payment of full freight, filed a libel 
against the cargo for possession; and, by means 
of the process issued thereon, took the cargo 
from the possession of the master, and it was aft- 
erwards delivered by the marshal to tlie charter- 
er, on a stipulation for value taken in court, to 
return the cargo or pay whatever the court should 
decree the ship to be entitled to receive by rea- 
son of the removal of the cargo. The master also 
filed a libel against the charterer to recover the 
full freight and the average charges: Held, that 
the charterer was entitled to have substituted 
a sound cargo in place of the damaged cargo; 
and that tlie refusal of the master to accept the 
substituted cargo thus tendered, entitled the char- 
terer to treat the charter as broken by the ship, 
and to demand the damaged cargo without pay- 
ment of freight. 

2. The act of the master in advertising for 
such a loan on the credit of the cargo, as well as 
of the ship and freight, was without authority, 
and authorized the charterer to treat the voyage 
as broken up by the fault of the ship; and it en- 
titled him to demand tlie cargo without payment 
of freight. 

3. The charterer, tlierefore, was entitled to a 
decree declaring him entitled to the possession of 
the lumber with costs; and the master's libel 
must be dismissed, with costs. 

[These were suits in admiralty on the cargo 
of the bark Luteken and by Lucas E. Post 
against William H. J. Hughes.] 

Seudder & Carter, for charterer. 

Goodrich & Wheeler, for master. 

BENEDICT, District Judge. On the 3d day 
of April, the libellant in the first of the above- 
named actions, at the port of New York, 
<;hartered. the German bark Luteken for a 
voyage from New York to Montevideo, and 



(Case No. 8,609; LUTEKEN 



1 [Reported by Robert D. Benedict, Esq., and 
Tiere reprinted by permission.] 



agreed to provide her with a full cargo of 
lawful merchandise for the aforesaid voyage, 
to be ti-anspoi-ted to Montevideo at rates 
agreed on. The charter party contained the 
clause "dangers of the seas, fires and naviga- 
tion mutually excepted." In accordance ivith 
this charter party, the chaaterer provided a 
full cargo of lumber, the lading of which was 
completed on the 17th day of April, 1S73. 
On the same day a fire broke out in the bark, 
to extinguish which it was necessary to fill 
the vessel witb water, and by reason of the 
fire, the vessel was so damaged as to require 
extensive repairs before being able to per- 
form the voyage. 

In order to repair the vessel, it was neces- 
sary to unload the cargo, and it was unladen 
by the master of the vessel. Some of the 
cargo was also greatly injured by the fire, 
but the largest part of it was only wet with 
salt water, and could have been carried to 
Montevideo in a damaged condition, but with- 
out rotting or bleaching. The original cost 
of the cargo was $S,51S 73. In its damaged 
condition it was worth in New York, $4,- 
947 26. The freight on the lumber, payable 
on performance of the voyage, according to 
the charter party, was §5,105 29, gold. The 
charterer offered, in place of the damaged 
cargo, to supply a new cargo of lumber, to be 
transported under the charter in lieu of the 
damaged cargo, but the master refused to 
give up the damaged cargo without payment 
of full freight. No offer was made to carry 
the cargo in any other ship, or to furnish any 
other ship, but a survey of the bark was had, 
and an estimate obtained of the probable cost 
of repairs, and the bark was thereafter re- 
paired. 

The value of the bark, in her damaged con- 
dition prior to the repairs, was $4,500. The 
total amount of the bills incurred in repairing 
the vessel, was $13,314 38; her value, when 
repaired, as disclosed by a subsequent sale, 
was $10,000. Without the payment of the 
bills, for the repairs, and which constituted 
liens upon the vessel, it was impossible for 
her to proceed upon the voyage provided in 
the charter, and the master was wholly with- 
out funds, the owners having refused to pro- 
vide any money wherewith to pay for the re- 
pairs. The master, therefore, determined to 
borrow about $17,000 upon bottomry and re- 
spondentia, and on the 12th of June actually 
advertised for a loan of that amount upon 
the security of the vessel, her freight and 
cargo, for the voyage in the charter provided. 
Whereupon the charterer demanded his lum- 
ber, and, upon a refusal to surrender it, ex- 
cept on payment of full freight, he brought 
his action for possession, which is the first 
of the actions above named, and by means of 
the process in this court, took the cargo from 
the possession of the master. Subsequently, 
the cargo was delivered by the marshal to the 
charterer, upon a sti4)ulation for value taken 
in court, to return the same or to pay what- 
ever sum the court should declare the ship 
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entitled to receive by reason of the removal 
of the cargo under the circumstances. 

Thereafter the master also filed his libel 
against the charterer demanding a decree 
for the full freight and the average charges, 
by reason of the premises, which is the 
second action above mentioned. The two 
causes have been tried together upon a writ- 
ten statement of facts in which the facts 
above set forth are contained. 

In disposing of the questions of law which 
have been discussed as arising in these cases, 
I feel authorized to consider the cases in any 
aspect presented by the written statement of 
facts which has been filed, whether such as- 
pect be presented by the pleadings or not. 
If necessary^ the pleadings can be made to 
conform to the evidence, and they may be 
so amended. 

Upon the facts presented, I am of the opin- 
ion that the charterer was justified in de- 
manding his cargo, without payment of any 
freight, upon two grounds. One ground is, 
that in view of the damaged condition of the 
cargo and its depreciation by the fire, to a 
value less than the freight, it having been un- 
laden and being in the port of shipment, the 
shipper was entitled to ship in place of it a 
similar sound cargo, to be transported under 
the charter party in lieu of the damaged 
cargo. The ship would sustain no loss by 
such a change, and by such new shipment the 
charter party would, in my opinion, have 
been performed on the part of the charterer. 
The refusal to accept the substituted cargo 
which was thus tendered, therefore, entitled 
the charterer to treat the charter as broken 
by the ship, and to demand the damaged 
cargo without payment of freight. 

The charterer also became entitled to have 
his cargo without payment of freight, by rea- 
son of what subsequently occurred, after the , 
repairs of the ship were completed. It is to i 
be noticed that no question was raised as to 
the right of the vessel to repair and to earn 
the freight stipulated in the charter. That 
right was conceded by the offer to provide a 
sound cargo, to be transported in lieu of the 
damaged cargo. It could not be disputed 
that the ship had the right to repair and earn 
tlie freight, notwithstanding the fact that 
the cargo had become of less value than the 
freight. Damage to the cargo, without fault 
of the ship, by an excepted peril, could not de- 
prive the ship of the right to earn the freight 
she had agreed for. 

The subsequent act of the master which 
caused the shipper to retake his cargo, was 
the announcement of the master that he was 
about to raise about $17,000 upon bottomry 
and respondentia, and that without thus 
pledging the cargo, he could not proceed upon 
the voyage. No specific statement by the mas- 
ter that he could not proceed without thus 
resorting to the cargo, is shown, but the facts 
admitted fully warranted that inference, and 
the subsequent sale of -the vessel on legal 
proceedings instituted by the material men, 



which the statement of facts nari-ates, shows 
that the inference was correct. The ease, 
therefore, presents the further question, 
whether this action of the master in respect 
to the cargo, under the known circumstances 
of the ship, did not justify the shipper in 
treating the voyage as broken up by the 
fault of the ship, and retaking his cargo with- 
out payment of any freight. It is not to he 
disputed that the master of a ship has power, 
under some circumstances, to raise money 
upon the security of the cargo. But when thV 
foundation of this authority is examined, it 
proves decisive against the right of the mas- 
ter to exercise it in a case like this. The sole 
foundation for any authority of the master 
to sell a part or hypothecate the whole of a 
cargo shipped on board his vessel, is the 
prospect of benefit to the owner of the cargo. 
Therefore, it has been considered that while 
under proper circumstances the master might 
sell a part of his cargo, he could not sell the 
whole, for the reason that it could be of no 
possible benefit to the owner of the cargo 
that the ship proceed empty. ^Yhat is in all 
such cases to be sought for as the basis of 
the master's authority to hypothecate the 
cargo, is a reasonable expectation of benefit 
to the owner of the cargo by the completion 
of the voyage, which is thus accomplished 
by the use of his property. If this be the 
limit of the master's authority, then, in the 
present ease, the master was wholly without 
authority to resort to the cargo, as he pro- 
posed, in order to raise money for the purpose 
of enabling him to complete the voyage, be- 
cause the completion of the voyage could not 
possibly be of benefit to the shipper, for his 
cargo had already become of less value than 
the freight he would be liable to pay on the 
termination of the voyage. The proposal of 
the master to raise money upon the cargo, 
under the circumstances, was not to raise 
money for the benefit of the cargo, but, in sub- 
stance and effect, was to devote the cargo to 
the payment of the ship's debts, in which the 
shipper of the cargo had no interest. 

The ship was worth $10,000. The freight, 
when earned, would be $5,105 29, and the an- 
nouncement *^f the master was that he in- 
tended to raise about $17,000, at marine in- 
terest, and to pledge the cargo therefor. 
Such an intention, if caiTied into effect, 
would necessarily have resulted in casting 
upon the cargo a large part of the expense 
of the repairs which belonged to the ship 
alone to pay. The announcement of such an 
intention was the aunouncement in the most 
authoritative way, that the ship was unable 
to perform the charter, and justified the 
shipper in treating the voyage as broken up 
by the fault of the ship, and it entitled him 
to demand his cargo without payment of 
freight. 

As the liability for the propei' share of 
avei-age expenses is not disputed, and an 
average bond has been taken, I understand 
that no action of this court is required in re- 
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lation thereto, although those charges form 
part of the demand set forth in the libel of 
the master. The decree must he that in the 
first action the libellant he declared entitled 
to the possession of the lumber, and to a de- 
cree against the respondent for costs; and, 
in the second case, that the libel be dis- 
missed, with costs. 



LUTHER (BARNETT t.). See Case No. 1,- 
025. 

LUTHER (HEINRICH v.). See Case No. 6,- 
327. 

LUTHER (LEE v.). See Case No. 8,196. 



Case No. 8,610. ^ 

LUTHER v. The MERRITT HUNT. 

[1 Newb. 4.]i 

District Court, D. Michigan. 1852. 

Ex PAUTE Deposit'iox— WnEM NOT Received. 

1. An ex parte deposition, taken under the act 
of congress [1 Stat. 73], de bene esse, will not 
be received unless all the provisions of the act 
be strictly followed. 

2. When the officer taking the deposition ex 
parte, did not certifv that the witness was "cau- 
tioned" as well as "carefully examined and 
sworn," as provided by law, the deposition will 
not be received. 

[This "was a libel by Job S. Luther, A. A. 
Smalley intervening, against the schooner 
Merritt Hunt.] 

Barstow & Lockwood, for Smalley. 
Hunt & New^berry, for respondent. 

WILKIXS, District .Judge. When this ease 
was called for hearing, the coimsel for libel- 
ants, to sustain their case, offered to read cer- 
tain ex parte depositions taken at Green Bay, 
Wisconsin. To this objection was raised, that 
the depositions were inadmissible, because 
the provisions of the act of congi'ess [1 Stat. 
73] were not complied with. 

That part Of the judiciary act providing for 
the taking of ex parte depositions, has ever 
been construed strictly. The act requires, 
that the witnesses "shall be carefully ex- 
amined and cautioned and sworn," &c. The 
act requu*es that the witness shall be caution- 
ed as well as sworn. It does not appear from 
the certificate of the officer before whom the 
deposition was taken, that this was done. 

The objection is sustained, and the deposi- 
tion rejected. The cause will be continued, to 
allow the libelant to retake the deposition. 



LUTHER (TAYLOR v.). See Case No. 13,- 
796. 

LUTZ (UNITED STATES v.). See Case No. , 
15,644. 

1 [Reported by John S. Newberry, Esq.] 
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LUXOM V. OSGOOD. 
[See Case No. 8,608.] 



Case Wo. 8,612. 

The L. W. EATON. 

[9 Ben. 289.] i 

District Court, S. D. New York. Jan. 26, 
1878. 

Jurisdiction — Locus is Quo — Constkuctiox of 
Statute. 

1. In a suit in rem, in admiralty, in the district 
court of the United States for the Southern dis- 
trict of New York, against a vessel, she was at- 
tached by the marshal on the 1st of April. 1875, 
under process in the suit, while she was afloat in 
the navigable waters of the Hudson river, lying 
west of Manhattan Island and to the south of the 
mouth of the Spuyten Duyvil creek, and where 
the tide ebbed and flowed, she being fastened, 
by means of a line, to a dock at Jersey City, in 
the state of New Jersey, and outside low-water 
mark, said wharf projecting into the navigable 
waters of the Hudson river lying west of Jlan- 
hattan Island and to the soutii of the mouth of 
Spuyten Duyvil creek: JSeld, that the place 
where the vessel was arrested was witliin wa- 
ters subject to the jurisdiction of said court. 

[Disapproved in Hall v. Devoe Manuf'g Co.. 14 
Fed. 184, 185. Cited in The Norma, 32 Fed. 
411.] 

2. The jurisdiction of said court over said locus 
in quo, in such a suit, existed prior to the agree- 
ment of September 16th, 1833, between New- 
York and New Jersey, which is set forth in the 
act of June 28, 1834 (4 Stat. 708), and nothing 
in that agreement or in that act restricted that 
jurisdiction. 

[Cited in Malony v. dty of Milwaukee, 1 
Fed. 613. Disapproved in Re Devoe Manuf'g 
Co., 108 U. S. 417, 2 Sup. Ct 905; Hall v. 
Devoe Manuf'g Co., 14 Fed. 184, 185.] 

3. Sections 541 and 542 of the Revised Stat- 
utes do not have the eifect to alter such jurisdic- 
tion so that it does not extend to such locus in 
quo. 

[Disapproved in Hall v. Devoe Manuf'g Co., 
14 Fed. 184, 1S5.] 

4. The effect of the Revised Statutes enacted 
June 22, 1874, considered, as to altering statu- 
tory provisions in force on the 1st day of De- 
cember, 1873. 

[Cited iuThommasen v.Whitwi]l,12 Fed. 903.] 

In admiralty. 

W. W. Goodrich and J. N. Whiting, for 
libellants. - 
Benedict, Taft & Benedict, for claimants. 

BLATCHJFORD, District Judge. This is 
a libel in rem, in admiralty, against the 
schooner L. W. Eaton. A question has 
arisen, the claimant having answered, as to 
whether the vessel was arrested within wa- 
ters subject to the jurisdiction of the district 
court of the United States for the Southern 
district of New York, undei' the process Is- 
sued herein. The parties have stipulated as 
follows as to the facts: "The schooner L. W. 
Eaton was attached by the marshal, under 

1 [Reported by Robert D. Benedict, Esq.. and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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tlie process issued in this cause, on the 1st 
Cay of April, 1S75, tlie said vessel being, at 
the time, afloat in the navigable waters of 
the Hudson river, lying west of Manhattan 
Island and to the south of the mouth of 
Spuyten Duyvil creek, and where the tide 
ebbed and flowed, she being fastened, by 
means of lines, to a dock at Jersey City, in 
the state of Xew Jersey, and outside low- 
water mark, said wharf projecting into the 
navigable waters of the Hudson river lying 
west of Manhattan Island and to the soutli 
of the mouth of Spuyten Duyvil creek. A 
motion was made on behalf of the claimant 
to discharge the said attachment, on affi- 
davits on file, before appearance, on the 
ground that said vessel was not at the time 
within the jurisdiction of the court, which 
motion was denied, and thereupon the vessel 
was bonded and the answer filed." 

Prior to the enactment of the Revised 
Statutes of the United States on the 22d 
-of June, 1874, it had been the established 
law of this district, that the locus in quo 
in this case was within the jurisdiction 
■of the Southern district of New York, in ad- 
mii*alty. The question arose in the case 
of U. S. V. The Julia Lawrence, in this 
court, and was decided by Judge Betts, in 
May, 18G0, and jurisdiction was always as- 
serted and exercised in accordance with that 
decision. See The Argo [Case No. 515]. 
The opinion of Judge Betts has never been 
published at length. A synopsis of its con- 
clusions is to be found in thf» X^w York 
Daily Transcript for December 6, 1871, and 
in 6 Am. Law Rev. 383 [Case No. 15,502]. 
The full text of the opinion is as follows: 
"The libel of information charges, that, on 
the 28th of September, 1858, the collector of 
customs of this port, on waters navigable 
from the sea by vessels of ten or more tons 
Tjurthen, within the Southern district of New 
York, and within the jurisdiction of this 
court, seized the ship Julia Lawrence as 
forfeited to the use of the United States, for 
-certain offences charged in said libel of in- 
formation to have been committed by said 
«hip against the revenue laws of the IJnited 
States. The claimant of the ship filed an 
answer negativing each averment in the 
libel, and the cause was brought to hearing 
on the pleadings singly, as if upon an issue 
by demurrer to the libel for want of juris- 
diction in this court over the place of 
seizure, it being admitted, on both sides, 
that the ship, when seized, was attached to 
a pier or dock on the New Jersey side of the 
river, and upon waters of the bay. It not 
being made to appear by the claimant, that 
the waters where she lay were not naviga- 
ble for vessels of ten tons burthen, the 
Jivermeut in the libel of that fact must be 
•deemed admitted by the pleading; and, ac- 
cordingly, the locus in quo of the seizure will 
lie within the cognizance of this court, irre- 
spective of the territorial boundarj^ of the 
state of New York, if the surface of the 



waters on which she was seized was within 
the jurisdiction of the Southern district of 
New York. It may be obsei-ved, that there 
appears to be no resti'iction to the discretion 
of congress in respect to the territorial limits 
within which they may appoint the jurisdic- 
tion of the inferior courts erected by them, 
to be exercised, 3 Story, Const. Law, 
§ 1591. Those courts are usually so ar- 
ranged as to have their powers restricted 
to the paiticular state to which the court is 
assigned; but this is not invariably so, 
either as to the parties or subject matters 
of their jurisdiction. Act Feb. 28, 1839, § 1 
(5 Stat. 321); Act March 3, 1819, § 5 (9 Stat. 
400). Two questions ai-e debated on this 
issue in law. The first regards the actual 
boundary line of the Southern district of 
New York. This was coterminous with that 
of the state of New York at the time the dis- 
trict was erected and defined (Act Sept. 24, 
1789, § 2; 1 Stat. 73), when the western 
boundaries of the counties on the south of 
the state were adopted as fixing the bound- 
ary of the United States judicial district. 
There is, however, more distinctness of dis- 
crimination in the restatement of that bound- 
ary line in the act of April 9, 1814 (3 Stat. 
120, § 1). It is not necessary to moot the 
question whether any variation of that line, 
made by assent of New York, subsequent 
to the establishment of the United States 
judicial or collection districts, would affect 
the dimensions and authorities of those dis- 
tricts, without the full concurrence of the 
United States government in such change, 
because, in my opinion, the arrangement en- 
tered into between the states of New Y'ork 
and New Jersey respecting their mutual 
boundary line, no way impairs or conflicts 
with anj' jurisdiction or power possessed 
by the United States under its laws preced- 
ing that adjustment, or passed in approval 
or confirmation of it. On the contraiy, con- 
gress, in assenting to the agreement en- 
tered into between the states of New York 
and New Jersey, relative to the limits of 
those respective states, which becomes a ter- 
ritorial boundaiy upon one side of this judi- 
cial district, provides, in express terms, that 
'nothing therein contained shall t>e construed 
to impair or in any manner affect, any right 
of jurisdiction of the United States in and 
over the islands or watei-s which form the 
subject of the said agreement.' Act June 
28, 1834 (4 Stat. 711, § 1). Although, there- 
fore, the territorial ownership or authority 
of New York may not now, as on the pas- 
sage of the judiciary act of 1789 (1 Slat. 
77, § 9; 1 Rev. St N. Y. pt. 1, c. 1, tit. 1, § 1). 
embrace the whole breadth of soil to the 
New Jersey shore, yet the United States re- 
tain the same jurisdiction over the waters of 
tlie bay it originally possessed on the organ- 
ization of its courts. The language of the 
judiciary act is, that the district courts shall 
'have exclusive original cognizance of all 
civil causes of admiralty and mai-itime juris- 
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Miction, including all seizures under la-ws of 
impost, navigation, or trade of the United 
States, where the seizures are made on. wa- 
ters which axe navigable from the sea by 
vessels of ten or more tons burthen, within 
their respective districts/ Act Sept. 24, 
1789, § 9 (1 Stat. 77). By the subsequent 
act of March 2, 1799 (1 Stat. 695, § 89), the 
ti'ial of any fact in issue upon such seizures 
is directed to be within the judicial district 
in which the penalty may have accrued. The 
obseiTations already made suf5.ciently indi- 
cate tbe judgment of the court, that the libel 
of information avers facts which constitute 
fuli jurisdiction in the court over the case 
as described in the statute, that is, the of- 
fence was committed, and the arrest was 
made, on watex*s of the bay below low water 
mark on the Jersey shore of Hudson's river. 
An amendment of that act, by the act ap- 
proved Feb. 28, 1839 (5 Stat 322, § 3), hy 
which it is enacted, that 'all pecuniary pen- 
altiesaudforfeituresaccruing under the laws 
of the United States may be sued for and 
recovered in any court of competent juris- 
diction in the state or district where such 
penalties or forfeitures have acci-ued, or in 
which the offender or offenders may be 
found,' renders still more plain the purpose 
of congress not to restrict the jurisdiction 
of the com-t, in cases of penalties and for- 
feitures, to points of rigorous locality. Up- 
on this state of the pleadings and admis- 
sions of fact, judgment must be rendered for 
the United States, and against the excep- 
tion by the claimant to the jurisdiction of 
the court." 

The present case is not that of a seizure 
for an offence against the revenue laws of 
the United States, as was the case of The 
Julia Lawrence. But the decision in that 
case holds that there was nothing in the 
agreement or compact of September 16th, 
1833, entered into between the states of Kew 
York and New Jersey, respecting the terri- 
torial limits and jurisdiction of those states, 
and which agreement is set forth at length 
In the act of June 28, 1834 (4 Stat 70S), and 
nothing in the last named act, which limits 
or restricts the jurisdiction of this court over 
the locus in quo which is in question in 
this case, as such jurisdiction existed prior 
to the making of such agreement and to the 
passage of the last named act; and that, at 
the time of and prior to the making of such' 
agreement, this court had the same jurisdic- 
tion over liie waters of New York Bay which 
was conferred on the district court for the 
district of New York, when that court was 
organized in 1789, and which included juris- 
diction over the waters of that bay below 
low-water mark on the New Jersey shore of 
the Hudson river and over the locus in quo 
in question in this case. The correctness of 
such decision in the particulars just named 
is not impugned by the daimant in the pres- 
ent case, but it is insisted on his behalf, that 
the territorial jm-isdiction • of this court is 
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altered by the Revised Statutes of the Unit- 
ed States enacted June 22, 1874, so as not to 
extend to the locus in quo in this case. 

By the act of September 24, 1789 (1 Stat 
73, 77, §§ 2, 3, 9), the state of New York was 
made one judicial district, to be called the 
New York district, and a court called a dis- 
trict court was created in that district, and 
exclusive original cognizance was given to 
such district court, of all civil causes of ad- 
miralty and maritime jurisdiction, within 
that district. The . territorial limits of the 
state of New York were thereby made the 
territorial limits of the New York district 

By the .act of April 9, 1814 (3 Stat 120, 
§ 1), it was enacted, that the state of New 
York "shall be and the same is hereby di- 
vided into two districts, in manner follow- 
ing, to wit: the counties of Hensselaer, Al- 
bany, Schenectady, Schoharie and Delaware, 
together with all that part of the said state 
lying south of the said above-mentioned 
counties, shall compose one district, to be 
called the Southern district of New York, 
and all the remaining part of the said state 
shall compose another district to be called 
the Northern district of New York." By vir- 
tue of this act, all that part of the state of 
New York which was bounded on the line 
between New York and New Jersey fell 
within the Southern district of New York. 
By the Revised Statutes of New York (1 
Rev. St 62, pt 1, c. 1, tit 1, 1 1), which took 
effect Januai-y 1, 1830, it was declared, that 
the boundary of the state of New York, as 
its jurisdiction was then asserted, ran from 
a point on the west side of Hudson's river, 
in the latitude of 41 degrees north, "south- 
erly along the west shoi^e, at low-water mark, 
of Hudson's river, of the Kill Von Kull, of 
the Sound between Staten Island and. New 
Jersey, and of -Raritan Bay, to Sandy 
Hook," "in such manner as to include 
* * * all the islands and waters in the 
Bay of New York, and within the bounds 
above described." Clearly, the locus in quo 
in this 'case was, by such description, within 
the state of New York, and it was, there- 
fore, within the Southern district of New 
York. By section 3 of the act of April 3, 
1818 (3 Stat. 414), the coimties of Albany, 
Rensselaer, Schenectady, Schoharie and Del- 
aware were transferred from the Southern 
district of New York to the Northern dis- 
trict of New York, "but the boundaries of 
the Southern district were otherwise not al- 
tered. 

The agreement or compact between the 
states of New York and New Jersey respect- 
ing the territorial limits and jmisdiction of 
said states, was entered into on the 16th of 
September, 1833. It was confirmed by the 
legislatures of the two states, and after- 
wards, by the act of congress of June 28, 
1834 (4 Stat 708), which sets forth the agree- 
ment at length, the consent of congress was 
given to the agreement. Article 1 of the 
agreement is as follows: "The boundary line 
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between the two states of Neiv York and 
New Jersey, from a point in the middle of 
Hudson river, opposite the point on the west 
shore thereof, in the forty-first degree of 
north latitude, as heretofore ascertained and 
marked, to the main sea, shall be the middle 
of the said river, of the Bay of New York, 
of the waters between Staten Island and 
New Jersey, and of Raritan Bay to the main 
sea, except as hereinafter otherwise partic- 
ularly mentioned." Article 3 provides as fol- 
lows: "The state of New York shall have 
and enjoy exclusive jurisdiction of and over 
all the waters of the Bay of New York, and 
of and over all the waters of Hudson river 
lying west of Manhattan Island, and to the 
south of the raoutli of Spuyten Duyvel creek, 
and of and over the lands covered by the 
said waters, to the low-water mark on the 
westerly or New Jersey side thereof, sub- 
ject to the following rights of property and 
of jurisdiction of the state of New Jersey, 
that is to say: * * * 2. The state of New 
Jersey shall have the exclusive jurisdiction 
of and over the wharves, docks and im- 
provements made and to be made on the 
shore of the said state, and of and over all 
vessels agroimd on said shore, or fastened 
to any such wharf or dock." The act of 
June 28, 1834, provides, that nothing con- 
tained in said agreement "shall be construed 
to impair, or in any manner affect, any right 
of jurisdiction of the United States in and 
over the islands or waters which form the 
subject of the said agreement." 

It is apparent, that the jurisdiction of the 
district court for this district, in admiralty, 
was not affected by anything in said agree- 
ment or in the act of June 28, 1834. On the 
25tli of February, 18G5, an act was passed 
(13 Stat. 438), creating the Eastern judicial 
district That act provides (section 1) that 
"the counties of Kings, Queens, Suffolk and 
Richmond, in the state of New York, with 
the waters thereof, are hereby constituted 
a separate judicial district of the United 
States, to be styled the Eastern district of 
New York." It also provides (section 2) that 
"the district court for the said Eastei"n dis- 
ti'ict shall have concurrent jurisdiction with 
the district court for the Southern district 
of New York, over the waters within the 
counties of New York, Kings, Queens and 
Suffolk, in the state of New York, and over 
all seizures and matters made or done in 
such waters; and all writs or other process 
or orders issued out of either of said courts, 
or by any judge thereof, shall run and be 
executed in any part of said waters." It is 
not necessary or proper to discuss in this 
ease the question whether, under that act 
of 1863, the district court for the Eastern 
district of New York was clothed with jm'is- 
diction over the locus in quo in the present 
case, or whether, in view of the provisions 
of the agreement between New York and 
New Jersey, the jurisdiction of the district 
court for the Eastern district of New York 



was so restricted by the act of 1SG5, as not 
to extend to such locus in quo. But that 
act, did not take away from the district 
court for the Southern district the jurisdic- 
tion which it then had over such locus in 
quo, whether it did or did not confer such 
jurisdiction concuixently on the district court 
for the Eastern district. 

On the 22d of June, 1874, the Revised Stat- 
utes of the United States were enacted. Sec- 
tion 530 provides as follows: "The United 
States shall be divided into judicial districts 
as follows." Section 541 provides as follows: 
"The state of New York is divided into three 
districts, which shall be called the Northern, 
Eastern and Southern districts of New York. 
The Northern disti-ict includes the counties of 
Rensselaer, Albany, Schoharie and Delaware, 
with all the counties north and west of them. 
The Eastern district Includes the counties of 
Richmond, Kings, Queens and Suffolk, with 
the waters thereof. The Southern disti'ict in- 
cludes the residue of said state, with the wa- 
ters thereof." Section 542 provides as fol- 
lows: "The district courts of the Southern 
and Eastern districts of New York shall have 
conem'rent jurisdiction over the waters with- 
in the cotmties of New York, Eangs, Queens 
and Suffolk, and over all seizures made and 
all matters done in such waters; and all pro- 
cesses or orders issued out of either of said 
courts, or by any judge thereof, shall run and 
be executed in any part of the said waters." 
It is contended for the claimant, that sections 
541 and 542 of the Revised Statutes are to be 
considered as new enactments, made in 1874, 
with reference to the boundaries and jurisdic- 
tion of the states of New York and New Jer- 
sey as between themselves, as existing in 
1874, and with reference to the agreement of 
1833; and that by such new enactments there 
was not conferred on this court any jurisdic- 
tion over the lociis in quo in this case, be- 
cause, imder the agi-eement of 1833, it is pro- 
vided that the state of New Jersey shall have 
exclusive jurisdiction over vessels fastened 
to a dock on the shore of New Jersey in the 
place where the vessel in this case was arrest- 
ed. 

The revision of the statutes of the United 
States was initiated by the act of June 27, 
1866 (14 Stat 74), which provided that three 
commissioners should be appointed "to re- 
vise, simplify, arrange and consolidate all 
statutes of the United States, general and 
permanent in their nature, which shall be in 
force at the time such commissioners may 
make the final report of their doings"; "that, 
in performing this duty, the commissioners 
shall bring together all statutes and parts 
of statutes which, from similarity of subject, 
ought to be brought together, omitting re- 
dundant or obsolete enactments, and making 
such alterations as may be necessai-y to rec- 
oncile the contradictions, supply the omissions 
and amend the imperfections of the original 
text, and they shall arrange the same under 
titles, chapters and sections, or other suitable 
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divisions arid subdivisions, with head-notes 
briefly expressive of the matter contained in 
such divisions, also with side-notes, so drawn 
as to point to the contents of the text, and 
with reference to the original text from which 
each section is compiled, and to the decisions 
of the federal courts explaining or expound- 
ing the same"; "that, when the commission- 
ers have completed the revision and -consoli- 
dation of the statutes, as aforesaid, they shall 
cause a copy of the same, in print, to be sub- 
mitted to congress, that the statutes so re- 
vised and consolidated may be re-enacted if 
congress shall so determine, and at the same 
time they shall also suggest to congress such 
contradictions, omissions and imperfections as 
may appear in the original text, with the 
mode in which they have reconciled, supplied 
and amended the same, and they may also 
designate such statutes and parts of statutes 
as, in their judgment, ought to be repealed, 
with their reasons for such repeal," This act 
of 186G was revived by the act of May 4, 1870 
(16 Stat 96), which provided that three com- 
missioners should be appointed "to prose- 
cute and complete the work prescribed" by 
the act of 1866. The commissioners were ap- 
pointed, and reported to congress a "revision 
of the statutes," 'which was afterwards em- 
bodied in a bill and presented to congress. 
Act March 3, 1873 (17 Stat 570). This bill 
became a law on the 22d of June, 1874, and 
is known as "Revised Statutes of the United 
' States," and is "the revision of the statutes of 
a general and permanent natm-e." Act June 
20, 1874 (18 Stat 113, § 3). It has "mai-ginal 
notes referring to the statutes from which 
each section was compiled and repealed by 
said revision." Act June 20, 1874 (18 Stat 
113), § 2. The Revised Statutes themselves 
are entitled, "An act to revise and consolidate 
the statutes of the United States in force on 
the first day of December, anno domini one 
thousand eight hundred and seventy-three." 
Section 5595 of the Revised Statutes, provides 
that the seventy-three titles which precede 
that section "embrace the statutes of the 
United States, general and permanent in their 
nature, in force on the 1st day of December, 
one thousand eight hundred and seventy- 
three, as revised and consolidated by commis- 
sioners appointed imder an "act of congress." 
Section 5596 provides, that "all acts of con- 
gress passed prior to said first day of Decem- 
ber, one thousand eight hundi-ed and seventy- 
three, any portion of which is embraced in 
any section of said revision are hereby re- 
pealed, and the section applicable thereto 
shall be in force m lieu thereof, all parts of 
such acts not contained in such revision hav- 
ing been repealed or superseded by subse- 
quent acts, or not being general and per- 
manent in their nature; provided, that 
* * * all acts of congress passed prior to 
said last-named day, no part of which are 
embraced in said revision, shall not be af- 
fected or changed by its enactment." 
Section 541, has. as "marginal notes refer- 



ring to the statutes from which it was com- 
piled and repealed by said revision," refer- 
ences to section 1 of the said act of April 9, 
1814, § 3 of the said act of April 3, 1818, and 
section 1 of the said act of Feb. 25, 1863. Sec- 
tion 542, has, as such mai-ginal note, a refer- 
ence to section 2 of the said act of Feb. 25, 
1865. 

The statutory provisions in regard to the 
boundaries of the Southern district of New 
York, and the jurisdiction of the district 
court -for that district, which were in force 
on the 1st of December, 1873, were provi- 
sions general and permanent in their na- 
ture. It is clear, that it was the intention of 
congress to do nothing more than aiTange 
and consolidate those provisions; that no 
alteration of those provisions, as a change 
of substance and meaning, was intended; 
that the provisions of sections 541 and 542 
were intended to be merely compilations 
from the original provisions referred to in 
the marginal notes to those sections, and to 
be re-enactments of those provisions; that 
the provisions ref en*ed in the marginal notes 
to those sections, as repealed by the revi- 
sion, are regarded as repealed only because 
they were in force on the 1st of December, 
1873, and because they are embraced in 
those sections; and that, inasmuch as the 
provisions referred to in the marginal notes 
to those sections were general and perma- 
nent in* their nature, and were in force on 
the 1st of December, 1873, it must be pre- 
sumed that sections 541 and 542, re-enact 
them, with the meaning and interpretation 
which they had received prior to that day, 
and which were understood on that day to 
appertain to them. Undoubtedly, where the 
language of any section of the Revised Stat- 
utes, is so clearly different from the lan- 
guage of any prior provision refen*ed to in 
the marginal note to such section, as to 
make it impossible to give to the new lan- 
guage the same meaning and intei-pretation 
which were given to the former language, 
the new languag'e must receive a different 
meaning and interpretation. But the pre- 
sumption is against any intention that new 
language should have a different meaning 
and interpretation. The presumption is that 
the new language is the result merely of re- 
vision, simplification, rearrangement and 
consolidation, with a view to the re-enact- 
ment of the same substance and meaning. 
Moreover, in the present case, the act of 
June 28, 1834, is still in force, unaffected by 
the Revised Statutes. It was not a "gen- 
eral" act, in the sense of that word, as used 
in section 5596, no part of it is embraced in 
any section of the revision, no section of the 
revision is in force in lieu of any part of it 
and, therefore, the provisions of that act 
are not affected or changed by the enact- 
ment of the Revised Statutes, The mate- 
rial provision of that act is, that the agree- 
ment between New York and New Jersey 
shall not be construed to impair or in any 
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manner affect any right of jurisdiction, tlien 
existing, of the United States, in and over 
the waters which form the subject of the 
said agreement. The act of 1834, must be 
read in connection with sections 541 and 
542 of the Revised Statutes, and all must be 
so construed that all may stand. Thus con- 
struing those sections, the limits of the 
"state" of New York, and of the "counties" 
thereof, and of "the waters thereof," must, 
so far as the jurisdiction of the district court 
for the Southern disti'ict of New York, in 
admiralty, is concerned, be construed to be 
the limits recognized prior to the making of 
said agreement between New York and New 
Jersey, and not any limits created by said 
agreement. 

The views above announced are sanction- 
ed by the opinion of the supreme court, in 
Murdock v. City of Memphis, 20 Wall. [87 
U. S.] 590, 617, where it is said, that the re- 
vision of the statutes of the United States, 
passed in 1874, is "based upon the idea that 
no change in the existing law should be 
made," and also by its opinion in Smythe v. 
Fiske, 23 Wall. [90 U. S.] 374, where it is 
said that "it was the declared purpose of 
congress to collate all the statutes as they 
were" on the 1st of December, 1873, "and 
not to make any change in their provisions." 
The same views were applied by this court 
in its opinion in the case of U, S. v. Claflin 
[Case No. 14,799], and those views were con- 
curred in by the circuit judge, in his opinion 
in the same ease in the circuit court, on 
writ of error (ut supra). 

It results, that the vessel in this case was 
arrested within waters subject to the juris- 
diction of this court, under the process is- 
sued herein. 
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Case l^o. 8,613. 

LYALL V. MILLER et ai. 

[6 McLean, 482.] i 

Circuit Court, D. Michigan. June Term, 1835. 

Deed of Trust — Vested Rights of Tkustee — 

Grastok's Rights Divested— Assignee in 

Baxkeuptct — ^Ejectment. 

1. A deed of trust, having been, bona fide, 
given to pay a debt of twenty thousand dollars 
— surphis on sale by the trustee to be paid over 
— divests the grantor of the title, so that his as- 
signee in bankruptcy cannot maintain an eject- 
ment, nor can the purchasers under him bring an 
ejectment. 

2. The claim of the bankrupt was limited to 
the surplus, if any, and this is all that the pur- 
chaser under the bankrupt's assignee can claim. 

[Appeal from the district court of the 
United States for the district of Michigan.] 

[Suit by Lyall against Miller & Little, ad- 
ministrators of Little.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Mr. Holbrook, for plaintiff. 
Mr. Jay, for defendants. 

OPINION OF THE COURT. This is an 
action of ejectment. On the trial of the case 
a verdict was found for the defendant, and 
a motion for a new trial was made, on the 
ground that the district judge charged the 
jury that the following instmment conveyed 
the estate of Mackie to Eleanor Wood. 
Mackie took the benefit of the bankrupt law 
in New York, and the land in question was 
sold and conveyed by his assignee in bank- 
ruptcy. Under this deed the action of eject- 
ment was brought "This indenture, this 
10th of April, 1841, between John F, Mackie 
of the fii"st part, and Eleanor Wood of the 
second part, witnesseth— Whereas, the said 
party of the first part is indebted unto the 
said party of the second part in the sum of 
twenty thousand dollars, which bond condi- 
tioned to pay the same. Now, therefore, 
this indaiture witnesseth that in order to 
pay the said sum of twenty thousand dol- 
lars, and in consideration of one dollar to 
the said party of the first part in hand paid 
by the party of the second part, at and be- 
fore &c., the said party of the first part, 
hath granted, bargained, s'old and assigned 
and made over, and by these presents doth 
grant, bargain, sell, assign, transfer, and 
make over unto the said party of the second 
part, her heirs and assigns* forevei", all and 
singular, the lands, hereditaments and real 
estate of him, the said party of the first 
part, in which he is interested either in law 
or in equity, situate and being at Saginaw 
or elsewhere, in the state of Michigan, and 
all the right, title and interest of said party 
of the first part. In trust, nevertheless, that 
the said party of the second part shall pro- 
ceed and sell and dispose of the herein grant- 
ed and assigned premises, at such time or 
times, in such manner and on such terms, 
and for such prices, as in her discretion 
shall be most advantageous for the parties 
interested therein, and out of the proceeds 
pay and discharge the expenses of this trust 
and the aforesaid indebtment of twenty 
thousand dollars, or such and so much 
thereof as shall then remain due, and refund 
the balance or surplus of such proceeds to 
the said party of the first part, his heirs or 
assigns. And the said party of the first part 
hereby constitutes and appoints the said 
party of the second part his ti'ue and lawful 
attorney irrevocably in the premises, and 
authorizes and empowers her to sell and 
dispose of at public or private sale the 
above granted premises, and every part and 
parcel thereof and to execute and deliver 
good and sufficient and valid deeds and con- 
veyances to the purchaser or purchasers," 
&c. 

The district judge, on the trial, held that 
the above instrument was a deed of ti'ust, 
the fee being vested in the tmstee for the 
purposes specified, and, consequently, that 
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the plaintiff claiming under the sale of the 
assignee in banluTiptcy, -was not vested with 
the legal title. And we think the instruction 
to the jury was correct. The assignee, on 
the supposition that there was no fraud in 
the deed of trust, could talce under the as- 
signment only the interest of the bankrupt, 
which was any surplus which might remain, 
after the above debt was paid. If the deed 
of trust were a mortgage, the suit of plain- 
tiff could not be sustained, as on failure to 
pay by the mortgagee he could not recover 
the possession against the mortgagor. But 
the deed is not strictly a mortgage, but a 
deed of trust with power to sell, which is 
not affected by the banlmiptcy of the gran- 
tor. The motion for a new trial was prop- 
erly refused. Judgment, &c. 



jL-jtrcOMING PIRB INS. CO. (LEONARD v.). 
See Case No. 8,238. 
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LYCOilljNG INS. GO. (JAMES v.). See Case 
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Case No. 8,614. 

The LYDIA. 

[4 Ben. 523.] i 

District Court, S. D. New York. Feb., 1871.2 

Collision in New Yobk Hakbok — ^Poe — ^Vessel 

AT Anchor akd Febrt-Boat — Mutual 

Fault— Article 20. 

1. A sloop lying at anchor in the Hudson river 
off 51st street, was run into, in a fog, just be- 
fore daylight, by a ferry-boat coming from 
Weebawten, and trying to make the ferry slip 
at 42d street The tide was ebb. The sloop 
was well inside of the usual track of the ferry- 
boat, she had no watch on deck, and gave no 
signal to the ferry-boat, as the latter ap- 
proached, blowing her whistle: Hdd, that there 
was faulty navigation on the part of the ferry- 
boat, in being so far out of her course. 

[Cited in 'xbe Drew, 35 Fed. 792.] 

2. The absence of a watch on the sloop, was 
the neglect of a precaution required by article 20 
of the rules for avoiding collisions. 

[Cited in The Clara, Case No. 2,787, 102 U. S. 
203; The Erastus Corning, 25 Fed. 574; 
Hadden v. The J. H. Rutter, 35 Fed. 366.] 

3. Both vessels were, therefore, in fault. 

In admiralty. 

D. JMcMahon, for libelant. 
TV, R. Beebe and J. A. Balestier, for claim- 
ant 

BLATCHFORD, District Judge. On the 
moiTiing of the 10th of December, 1SG9, just 
before daylight, the sloop N. Cobb, belong- 
ing to the libellant, while lying at anchor in 
the Hudson river off the foot of 51st street, 
with her bow up the river, was struck ou her 
port side and sunk by the steam ferry-boat 

1 [RepoHed by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 8,615.] 



Lydia, a side-wheel boat plying on the ferry 
between Weehawken, in New Jersey, and a 
slip at the foot of 42d street, on the Hudson 
river, in New York, and then on a trip from 
Weehawken to New York. There was a 
very dense fog at the time. There is eonsid- , 
erable conflict of testimony as to the distance 
at which the sloop was anchored from the 
shore. But, whatever that distance was, she 
was anchored at a pomt considerably inside 
of the range up and down the river of the pier 
at the foot of 47th street, outside of which 
was the usual course of the ferry-boat on her 
way to her slip at the foot of 42d street The 
ferry-boat was, therefore, very fer out of her 
usual course, when she struck the sloop. She 
was out of such course because she was blind- 
ly pursuing her way in the fog. If she had 
not struck the sloop, she would, according to 
the testimony, have run herself on the shore, 
near the foot of 51st street. From the time 
she left Weehawken, she had had no guide 
whatever, by sight or soimd, to indicate to 
her where her slip was, or where the New 
York shore was. There was a strong ebb 
tide running, and she was moving with it 
I cannot resist the conclusion, that there was 
bad management on the part of the ferry- 
boat, in holding on too- long upon a course 
towards the New York shore, with the tide 
and her own speed such as they were, so that 
she was carried a considerable distance to 
the northward and eastward of the west end 
of the 47th street pier, when her proper 
course was to the southward and westward of 
it. But the sloop was also in fault. Waiving 
the question as to whether she had a ligiic 
burning in her rigging at the time of the col- 
lision, which is very doubtful, and the ques- 
tion as to whether she was anchored in a 
roadstead or a fairway, within the meaning 
of article 7 of the regulations, so as to re- 
quire her to exhibit a white light, and the 
question as to whether she was within the 
requirement of subdivision three of article 
10, as to the use of a bell by a vessel not 
under way during a fog, there can- be no 
doubt that she was anchored in such a po- 
sition as to have made it a proper precaution 
for her to have had some person on her deck, 
in so dense a fog, to indicate, by making a 
noise by means of a bell, or a horn, or shout- 
ing, or otherwise, her position in the water, 
on the approach of the ferry-boat It is 
shown, that the ferry-boat blew her whistle 
constantly, and the sound of her paddle 
wheels was audible. It was well known to 
those on board of the sloop, that the ferry- 
boat was in the habit of running on that fer- 
ry in such a fog as then prevailed, and that 
the sloop was in a place where she could be 
struck by a moving vessel. Yet her crew 
were all below. Her neglect to have some 
one on deck to make a noise, which the fer- 
ry-boat on her approach could hear, must be 
regarded as being, within article 20 of the 
regulations, the neglect of a precaution re- 
quired by the special circumstances of the 
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case, and a neglect from the consequences of 
which, as it contributed to the collision, she 
is not exonei-ated. It results, that there must 
be a decree apportioning the damages equally 
between the two vessels. 

[On appeal the circuit court affirmed this de- 
cision. See Case No, 8,615.] 



Dec. 15, 



Case 'No. 8,615. 

The LYDIA. 

[11 Blatehf. 415.] i 

Circuit Court, S. D. New York. 
1873.2 

Negligence — Ferky-J3oat — Fog — Vigilance 
— RiNGiSG OF Bell. 

1. Important as it is that ferry-boats should 
be run, and although they are not necessarily 
bound to stop by reason of a fog. they are 
bound, when so running, to use vigilance, cau- 
tion, and sliili in some degree proportioned to 
the increased danger of accident. 

2, The court will not now say that the ring- 
ing of a bell, or the giving of other audible sig- 
nal, at the termini of the ferries, as a guide to 
crossing boats, is required by law; but, it is 
quite obvious, that it is a useful precaution, and 
observation suggests that it is not uncommon. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

[In admiralty.] 

Dennis ilcilahon, for libellant 
Charles Donohue, for claimant. 

WOODRUFF, Circuit Judge. I am of opin- 
ion that the conclusion of the court below 
[Case No. 8,614], in regard to the fault of the 
ferry-boat, was correct. She was out of her 
course, and within the line of the piers, when 
she came into collision with the sloop. The pre- 
ponderance of the evidence is to that effect. 
It is not shown, and I think it is not true, 
that, by reasonable and proper skill and care, 
she could not, in a dense fog, be so steered 
from AVeehawken towards 42d street, as not 
to be found between the piers and within the 
exterior line of their ends, opposite olst 
street, nearly one-half mile above the slip 
to which she was bound. Important as it 
is that fen-y-boats should be run, and al- 
though they are not necessarily bound to 
stop by reason of a fog, they are bound, 
when so running, to use vigilance, caution, 
and skill in some degree proportioned to the 
increased danger of accident. The court will 
not now say that the ringing of a bell, or 
the giving of other audible signal, at the 
termini of the ferries, as a guide to crossing 
boats, is required by law; but, it is quite 
obvious, that it is a useful precaution, and 
observation suggests that it is not uncom- 
mon. 

The question of fault in the sloop is not 
raised in this court, otherwise than as it is 

1 [Reported by Hon. Samuel Blatcliford. Dis- 
trict Judge, and here renrinted by permission.] 

2 [Affirming Case No. 8,614.] 



sought thereby to protect the ferry-boat Her 
duty to contribute is, therefore, not in ques- 
tion. The libellant should have a decree in 
this court for the amount found due, as the 
contribution of the ferry-boat to the damages 
sustained by the two vessels, with costs of 
the appeal. 



Case No. 8,616. 

LYELL V. GOODWIN. 

[4 McLean, 29.] i 

Circuit Court, D. Jlichigan. June Term, 
1845. 

Arrest — Persox Privileged— Redress— Seuvice 
of summoxs. 

1. The mode of redress for a person privileged 
from arrest, when arrested, is by motion to the 
court from which the process was issued. 

[Cited in Larned v. Griffin, 12 Fed. 591.] 

2. A judge, privileged from arrest, when 
about to set out on his circuit, is not liable to 
be served with process of summons. 

[Cited in Re Kimball, Case No. 7,7G7; Atchi- 
son V. Morris, 11 Fed. 583; Larned v. Grif- 
fin, Va Fed. 592; Nichols v. Horton,14 Fed. 
329; Wilson Sewing-Machine Co. v. Wil- 
son. 22 Fed. 804. Cited in brief in Holyokc 
& South Hadley Falls Ice Co. v. Ambden, 
55 Fed. 594.] 

[Cited in brief in Mclntire v. Mclntire, 5 D. 
O. 349. Cited in Andrews v. Lembeck, 46 
Ohio, 4x, 18 N. E. 483; Christian v. Wil- 
liams, 111 Mo. 441, 20 S. W. 98: Cameron 
V. Roberts (Wis.) 58 N. W. 377.] 

[This was an action by James L. Lyell 
against Daniel Goodwin for trespass on the 
ease. The defendant moved to set aside the 
writ of summons.] 

Mr. McReynolds, for plaintiff, 
air. Fraser, for defendant 

WILKINS, District Judge. A writ of 
summons having been issued out of this 
court, and seiwed upon the defendant, the 
present motion is made by the defendant 
"That the writ, and the service thereof, and 
aU proceedings thereon, be set aside, quash- 
ed and vacated." The defendant sets forth 
in his affidavit upon which this motion is 
founded, the following facts, which are not 
contested: "That he is now, and for some 
time has been, one of the justices of the su- 
preme court of this state. That a regular 
term of said court was, under the provisions 
of the laws of the state, commenced and 
held at the city of Detroit, on the first Tues- 
day of Januaiy last past and which term 
did not expire until the 27th of March ensu- 
ing. That he, the defendant, as one of the 
justices of the said court was in attendance 
upon the said court diu-ing and throughout 
the said term. That tlie court was in actual 
session on the 7tli of March last and was 
adjourned from that day until the 11th of 
the same month. That on the 20th day of 
the same month, the deputy marshal of the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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United States for this district, came into 
tlie room- assigned by tlie state authorities 
to the justices of the supreme court, and 
where the sessions of the said court are 
held; and while the defendant and two other 
justices of said court were actually engaged 
in the performance of judicial duties, and 
served upon the defendant, a writ from this 
court, commanding the marshal of the dis- 
trict to summon the defendant to appear, 
before this court on the first Monday of 
April ensuing, (which was the 7th day of 
April,) to answer unto the plaintifE in this 
cause, in a plea of trespass on the case, etc., 
etc. On the day the said writ bears date, 
viz: the 8th day of March, the defendant 
was employed in the discharge of his official 
duties." By the provision of the state law 
prescribing the duties of the justices of the 
supreme com-t of the state of Michigan, the 
tiefendant is the presiding judge of the first 
judicial circuit of said state. The said cir- 
cuit comprises the counties of Wayne, Mon- 
roe, Macomb, St Clair, Mackinac and Chip- 
pewa; in which counties (excepting the 
counties of Mackinac and Chippewa,) circuit 
courts are required to be held twice a year 
by the said presiding judge; the spring term 
of the Macomb circuit required by law to be 
held at Mt Clemens on the first Tuesday of 
April (which this year was the first day of 
April) and for the county of Monroe, at the 
city of Monroe, on the 2d Tuesday of April 
ensuing, which was the 8th day of April, 
the day subsequent to the return day of the 
writ. The city of Monroe is forty miles 
from Detroit, the present residence of the 
defendant; and the defendant states in his 
affidavit, which was made on the 26th of 
March last, that it was his duty, and he 
would proceed to the city of Monroe on the 
Tth of April (the day when he was sum- 
moned to appear in this court) to commence 
and hold the Monroe circuit. It appears then, 
that the writ of summons in this cause was 
issued on the 8th of JMarch last, sei-ved on 
the 10th, and made returnable on the first 
Jilonday, which was the Tth day of April. 
And it further appears that the supreme 
■court of the state was in session from the 
lirst Tuesday of January until the 28th day 
■of Mai'ch; and that the Macomb circuit, as 
required by law, was commenced and held 
•on the Tuesday following the adjournment 
of the court; and -that the Slonroe circuit, 
held at the city of Monroe, forty miles from 
the city of Detroit, the residence of the de- 
fendant, was commenced and held by him 
on the 8th of April, the day after the return 
day of the summons from this court, and 
•continued till the commencement of the St, 
Clair term, on the fourth Tuesday of April. 
Such are the facts, unquestioned by the 
plaintiff, and such the provisions of the state 
laws, regulating the circuit courts of the 
state, which are courts of record, of gen- 
eral jurisdiction, civil and criminal, and 
<;onferring upon and demanding of the cir- 



cuit judge the exercise of high judicial pow- 
ers in vacation. 

From these circumstances, two points 
necessarily arise in the case, the defendant 
having in his motion preferred the claim of 
privilege. 1st. The regularity of the writ 
of summons by the mai'shal, and 2d. To 
what extent the privilege exempts a justice 
of the supreme court of the state during its 
existence. 

1st. It being conceded by the plamtiffi that 
the defendant was, and is a justice of the 
supreme court of the state, and that this 
writ was served upon him while engaged in 
the discharge of his judicial duties, and 
during his actual attendance upon the court, 
the service must of course be set aside as 
irregular. The privilege protecting the de- 
fendant while engaged in judicial duty, as 
well from the service of a summons as 
from arrest, foi-, although by the service of 
a summons, the trouble of entering special 
baU is avoided, yet the summons as well 
as the capias obliges the defendant to at- 
tend the court from which it issues, and ex- 
poses the public seiTice to inconvenience and 
interruption, to prevent which, the protec- 
tion of privilege in all cases, whether that of 
parliament, or of jurors, witnesses or suitoi-s, 
was created by the common law. The privi- 
lege is not the privilege of the individual, but 
of the public, and is granted to guard the 
legislation of the country and- the adminis- 
tration of justice, and it is the duty of com'ts 
to give this privilege their constant protec- 
tion. 

But, 2ndly. The privilege to the presiding 
officer of a court, without whose attendance 
the court can not be held, is as extensive as 
to a suitor or witness or juror of the court; 
and if public policy, which is the reason of 
the rule, thus protects these officers and par- 
ties, with stronger reason should the rule be 
applied to those public functionaries compos- 
ing the highest judicial tribunal of the state. 
This privilege of the court protects jm-ors, 
parties and witnesses from the service of 
civil process eimdo, morando, et redeundo, 
and comprehends protection fx*om arrest by 
capias, as well as the sei-vice of a summons. 
In other words, the privilege protects them 
from suit, while necessarily going to, staying 
at, or returning from the court; private 
right being suspended in favor of the public 
good during the period thus comprehended. 
Such was the well established principle of the 
common law of England upon this subject, 
before the statute of 12 & 13 Wm. HI. c. 3. 
For, antecedent to this statute, members of 
parliament were not only privileged from ar- 
rest, but also from being served with any 
process out of the courts of law, not only 
during the sitting of the parliament, but also 
during the recess, within the time of privi- 
lege, which was ever liberally construed a 
reasonable time, eundo et redeundo. It was 
not within the design of this statute to 
abridge the common law privilege, which 



LYELL (Case No. 8,616) 

T7as enjoyed during the sitting of parliament; 
Tsut to authorize the commencement of suit, 
a certain time after the dissolution or pro- 
rogation of parliament The statute directs 
the manner of bringing the action, yiz: by 
summons or distress infinite to compel a 
common appearance, but not until after the 
rising of parliament; and provides— what 
may be a just construction of the rule in 
this country— "that the plaintiff is not to be 
barred by the statute of limitations" in the 
time consumed by the privilege, but is at 
libeity to proceed de novo after the cessation 
of privilege, which, being a public right, en- 
joyed for the benefit of the public, only so 
far interferes with private right as to secure 
the public good, on the termination of which 
the private right re-commences, unimpaired 
by the time of privilege, the statute of limi- 
tations ceasing to run when privilege com- 
menced. By this statute, as well as by the 
common law, which it slightly modified; 
during the session of parliament a suit could 
not be instituted; and if it had been com- 
menced before, it could not'b^ prosecuted 
during the session. Under the provisions of 
the statute, the courts authorized an original 
to be filed against a member of parliament, 
in order to prevent him from taking advan- 
tage of the statute of limitations, but no pro- 
cess could be issued upon it; and before this 
statute, this could not have been done at any 
time after the rising of parliament, during 
the continuance of privilege. In Pitt's Case, 
2 Strange, 987, which occurred during the 
reign of George II., and to which the statute 
of William applied, and who was arrested 
two days after the dissolution of the parlia- 
ment of which he was a member, and before 
he had time to settle his private affairs in 
order to return home, it was held, upon the 
third point made in that case, that he should 
be discharged from the suit upon motion, the 
institution of the suit within the time of priv- 
ilege being a breach of the privilege of pai*- 
liament. All the judges were of opinion that 
he should be discharged on motion, except 
two— the chief baron at first intimating a 
doubt, but subsequently ordering the entry of 
common bail to be stricken out, and the 
party discharged. And the principal ques- 
tion was, whether he should be discharged 
on common bail, or discharged altogether? 
It being after the dissolution of parliament, 
the plaintiff had a right to commence a suit 
under the statute, and therefore there was 
a doubt whether he should not be discharged 
from the arrest, on common bail, and the 
proceedings against him continued. But the 
judges held that they would not countenance 
the infraction of the privilege, and therefore 
discharged him entirely. Mr. Justice Black- 
stone, who published his Commentaries in 
1765, after this decision, observes, "neither 
can any member of either house be arrested, 
or taken into custody, or served with any pro- 
cess, without a breach of the privilege of 
parliament" So that the law, as it stood in 
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iSngland before St Wm. III., or since, extended 
the privilege to an exemption fi-om arrest, or 
the service of civil process, during the tim& 
covered by the privilege. 

In a recent case in the queen's bench— that 
of Cassidy v. Steuart [2 Scott, N. R. 432] 4G 
E. C. L, 464, which fully adopts the ruling in 
Pitt's Case [supra]— it was held, that a ca. 
sa. issued against a member of parliament^ 
although with a direction to be returned non 
est inventus, and with the avowed object of 
continuing the proceedings of the original 
suit, and not to molest the defendant with an 
arrest, was irregular, and that the proceeding 
should be set aside. Bosanquet, J., observ- 
ing: "Formeriy (before St 12 & 13 Wm. III. 
c. 3) the privilege was exemption from being 
sued. Exemption from arrest is recognized 
in various acts of parliament. The arrest,, 
therefore, would be an illegal act But if 
the thing ordered to be done be illegal, the- 
order must also be illegal. But the writ 
commands the sheriff to do an act, which act^ 
if done by the officer, in obedience to the 
writ would be a violation of the privilege, 
and would throw upon the defendant the 
trouble and expense of obtaining that dis- 
charge to which his privilege entitles him." 
The same reasoning applies with equal force 
to a wi-it of summons issued during the ex- 
istence of the privilege under the common: 
law. For the latter writ commands an of- 
ficer of the court to do an illegal act, name- 
ly, a breach of privilege, and where the privi- 
lege is exemption from the sei-vice of a sum- 
mons as well as from an arrest the order to- 
infract it, is as irregular as the obedience of 
the order itself in the actual service. The 
doctrine of privilege is not peculiar to the 
common law of England, nor does it spring 
from the peculiar system of kings, lords and 
commons. It is as ancient as Edward the 
Confessor, and is consistent with, nay, nec- 
essary to the universal equality established 
in a republic. It is inseparably connected 
with the fundamental maxim in all free 
governments, that where the public exigency 
renders it necessary, for common preserva- 
tion, private right shall yield to public good. 
It has been recognized and adopted in its 
fullest extent in the courts of the United 
States, and in several of the states of this- 
Union. 

In Hurst^s Case [Case No. 6,924], decided 
in the circuit court of the United States for 
the district of Pennsylvania, Judges Wash- 
ington and Peters both held, that the privi- 
lege protected a witness at his lodgings while 
under subpoena, and directed his discharge. 
The motion was made for his discharge from 
arrest under a ca. sa., the judgment having 
been rendered before he was subpoenaed as 
a witness. In Gyer v. Irwin, 4DalL [4 U. S.J 
107, decided in 1790, the court held, that the. 
privilege extended to arrest summons, cita- 
tion,. or other civil process, during the neces- 
sary attendance to the public business. In 
Hayes v. Shields [2 Yeates, 222], a suitor was 
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p.-ivileged from Ijeing sued by summons wliile. 
attending to his cause in court, and eundo et 
redeundo. In this case the cause had been 
tried, and a day had intervened after the de- 
liveiy of the verdict, when he was sei-ved 
with process, and the court very properly 
held that they would not nicely scan the 
time of the return of witnesses, parties, etc., 
etc., and that the exemption fi-om suit claim- 
ed by the party, was the privilege of the 
court, and not the privilege of the party. The 
plaintife in this cause endeavored to establish 
a distinction between writs of summons and 
capias; which the court held not to be solid, 
observing that the party's attention to his 
own business in court, is distracted by other 
objects, and he is not to be subjected to that 
inconvenience which would be conti-aiy to 
the wise indulgence of the law. The defend- 
ant was, on motion, discharged from the ac- 
tion. This case occurred in 1797, in Pennsyl- 
vania. The motion was made by Bos, whose 
legal eminence was co-extensive with the 
Union in his day; and the decision pronounced 
by Addison, J., as profound a lawyer and as 
honest a man as ever adorned the bench of 
this countiy or of England. Were it a mod- 
era Pennsylvania decision, I should probably 
hesitate to give that weight to it, to which 
its intrinsic merits entitle it, inasmuch as it 
is now the common parlance of the bar to 
treat with levity at least, the modern deci- 
sions of both New York and Pennsylvania. 
But it is not merely Pennsylvania law, but 
the common law of England, maintained, and 
enforced. In the argument of the counsel, 
and the opinion of the judge, we find cited 
Pitt's Case from Strange, and the common 
law from its ancient expounders. In Bolton 
V. Mai-tin, 1 Dall. [1 U. S.] 296, the defend- 
ant, who was sJ member of the sta.te con- 
vention in 1788, was served with a sum- 
mons. Sargeant— so celebmted as a jm-ist 
and a statesman— moved to quash the process, 
upon his mere suggestion, as an officer of the 
court, that the defendant was acting in a 
public capacity, as a member of a legislative 
body, and was entitled to his privilege. The 
motion was sustained by Justice Shippen, and 
the defendant discharged' from the action. 
In this case, the attorney general of the state 
appeared in support of the motion, the privi- 
lege being considered a public right; and the 
wliole common law doctrine of privilege was 
' fully sustained, the court reviewing the his- 
toiy of privilege, and placing it on the true 
groundj not of exclusive favor to an individ- 
ual, but of public good. And in. 1803, when 
the supreme court of that state was filled with 
eminent and profound jurists, it was held (in 
Miles V. JMcCullough, 1 Bin. 77) that a suitor 
attending an appeal from the court of an- 
other county, was privileged from a sum- 
mons, and discharged from the suit, on mo- 
tion. And still more recently, in 1822, in the 
case of U. S. v. Edme, where a witness at- 
tending before a magistrate to give his depo- 
sition imder a rule' of court, was arrested' on 
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a capias on his return home from the magis- 
trate's office, under a writ from the district- 
court of the United States, in a suit for the- 
recoveiy of the penalties of an official bond,, 
the supreme court of Pennsylvania dischar- 
ged him from the arrest, after he had given 
bail to tlie marshal, and where the application- 
was made to the court not by the party him- 
self, who was absent, but by his bail, the- 
couit holding that the privilege protected the- 
witness from suit, while attending under- 
subpoena, and for a reasonable time in re- 
turning home; and he was discharged witli- 
out the entry of common bail. This case is^ 
to be found in 9 Serg. & B. 150, and is 
valuable, not only for the point decided, but 
for the eloquent exposition, by ilr. Justice 
Duncan, of the right of privilege, and the con- 
stitutional boundaries of the federal and state- 
jurisdiction. And but a few years ago, in 
1836, the district court in Philadelphia, in the- 
case of Wetherill v. Seitzinger, discharged th«? 
defendant from a summons, (which is tanta- 
mount to the dismissal of the suit), he being* 
a suitor in another county, and having come- 
into Philadelphia to attend to the tailing of 
a deposition in the pending suit, although the- 
taking of the deposition had been adjourned, 
and he was about to return. 1 Miles, 237. Al- 
though this decision goes greater length than 
any prior English or American case, yet it 
exhibits the spirit, that courts will not be de- 
teiTed from a liberal consti-uction of the- 
privilege of the public, by the allegation of 
private loss or inconvenience. Nor is the ex- 
tension of the privilege, in this case, more an 
invasion of private right, than that in the 
case of Cole v. Hawkins (in the court of" 
lilivg's bench) And. 275, where merely serv- 
ing process upon a party attending to his 
cause In court and while he was upon the 
steps leading into the court, was held a great' 
contempt of court, punishable by attachment, 
and the court compelling the attorney, who- 
purged himself of the contempt by declaring 
that he had served the writ through mere- 
inadvertence, to pay the costs— and discharg- 
ing the defendant. If the Philadelphia de- 
cision in 183G is calculated to alarm, in its 
extension of privilege, how much more this^. 
adjudication of the court of king's bench, in 
England, in 173S— a century previous. Both, 
cases deem the infraction of the privilege a 
public wrong, and as such, punishable by the 
court against whose jurisdiction the wrong 
was committed, and whose process was 
abused. 

The courts of New Jersey and' Connecticut 
have followed in the Pennsylvania path, or 
I'ather, fearlessly proclaimed the common law- 
doctrine upon the subject of privilege, recog- 
nizing no distinction- between a capias and a 
summons, and considering the privilege'' as the- 
privilege of the court, protecting the adminis- 
ti'ation of justice from interruption and delay. 
Such is Halsey v. Stewart, 4 N. J. Law, 366, 
where the decision is pronounced by Justice* 
Southard, of the supreme comtof the states . 
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recognizing and adopting the Pennsylvania 
decisions in Dallas; and Cole v. Hawkins, in 
And. 275. Sucli is Harris v. Grantham, 1 
Coxe [1 N. J. Law] 142; and King v. Ooit, 4 
Day, 129— where it was held by the supreme 
court of Ck>nnecticut, in 1810, that the paity 
entitled to the privilege might avail himself 
of it, by a plea abating the writ, which is 
all the present motion under considei'atiou 
calls for. Though this decision is based up- 
on a local statute, and so referred to by 
Judge Smith, who gave the opinion of the 
coui-t, yet the language of the statute is re- 
cited in the opinion, and but repeats the 
common law provision, "that the party is 
not to be molested by suit during the sessions 
of, or going to, or returning from, the gen- 
eral court." The court had no doubt but that 
the writ of error served upon the defendant, 
was an invasion of his privilege, as a mem- 
ber of the court, and that he had chosen the 
proper method to take advantage of his priv- 
ilege, and ordered that the writ abate. Such, 
also, has been the character of the decisions 
of the supreme court of the late territory of 
Jlichigan, in Woodbridge v. Cook [unrepoit- 
ed], decided in 1833, where the defendant 
was served with a summons while preparing 
to leave home to attend to his duties as a 
judge of the supreme court on a distant cir- 
cuit. The judgment recovered against him 
in a suit thus irregularly commenced, was 
reversed on error— and this court has repeat- 
edly recognized the same principle in rela- 
tion to members of the state legislature, al- 
lowing the privilege when plead, and sustain- 
ing the demurrer in a suit commenced by 
Narr, where the privilege was set forth. In 
■Massachusetts the same principle has been 
recognized, and to the same extent. In the 
Case of McNeil, 6 Mass. 245, 246, it was de- 
cided by the supreme court of the state, that 
a suitor to an action pending in court, and 
during the discussion of a mere question of 
law by his counsel, could not be arrested on 
a ca. sa. issued on a judgment previously 
obtained against him in another cause; the 
court holding that his privilege protected him 
while "his action was discussing," and or- 
dered him to be discharged. In all the states 
of the Union, where the question has arisen, 
the doctrine of the common law has been 
fully maintained, unless altered and modified 
by local statute. In New York, a cursoiy 
examination of their reports would lead to a 
contrary impression; but I find that the prin- 
ciple is fully recognized. 

In the Case of Livingston, in 8 Johns. 270, 
the supreme court declined interference with 
an Inferior tribunal by mandamus, command- 
ing the court of common pleas of a county 
to proceed in a case against the judge of 
the court, intimating that a judge is not lia- 
ble to be proceeded against, except by bill in 
his own court. In the case of Secor v. Bell, 
18 Johns. 52, the question arose in a coUat- 
eral action of debt brought against the sher- 
iff for an escape of an attorney of the court, 



who had been taken in an execution at the 
suit of the plaintiffs; and had produced to 
the sheriff a writ of privilege, upon which 
the sheriff discharged him from custody, 
and returned the execution accordingly. 
Chief Justice Spencer decided that the sher- 
iff had no authority to discharge the attor- 
ney, because it was not his province, as a 
ministerial officer of the court, to take notice 
of the privilege of an attorney, and that the 
proper mode to apply the protection of the 
pi-ivilege, was by motion in court to dis- 
charge him on an afBdavit of the facts. And 
as, by the Revised Statutes of that state, 
counsellors, attorneys and solicitors are made 
liable to arrest on mesne process, and to be 
held to bail as other persons, the intimation 
of the judge, that the motion must be to dis- 
charge on common bail, depended upon the 
local statute of the state; Judge Spencer 
recognizing the common law rule by his cita- 
tion of authority, and consequently the prin- 
ciple in Col. Pitt's Case, which exempted 
jurors, and witnesses, and parties from ar- 
rest, and other civil process and defined the 
proper mode to be a motion to discharge al- 
together, and not the writ of privilege. 

It is needless to cull from the numerous 
authorities, other eases; sufficient have al- 
ready been referred to, to establish these 
propositions as the common law of England, 
and the law in the various states of the 
Union. 

1. The privilege extends to suitoi*s, wit- 
nesses, jurors and officers, and consequently 
to the presiding officers of the courts of jus- 
tice; and protects them, while in attendance 
upon their public duties from arrest, sum- 
mons, or any other civil process. 

2. When the privilege is invaded, the prop- 
er mode of redress is by motion in the court 
from which the process issued, to set aside 
the sei-vice, and discharge the party, where 
privilege has been .invaded; or, in other 
words, to abate the writ. 

Apply these principles to the case under 
consideration. By provision of the state law, 
known to the counsel of the plaintiff, who 
took out the writ, the supreme court, of 
which he was an attorney, met on the first 
Tuesday of January last. It did not rise 
until Friday, the 28th of March. By an- 
other provision of the state law, the justices 
of the supreme court are the presiding judges 
of certain designated circuits; the defend- 
ant. Judge Goodwin, being the presiding 
judge of the 1st circuit, and required by law 
to commence the Macomb circuit on the 
fii-st Tuesday in April; affording him this 
5'ear but two legal days from the close of 
the supreme court, to prepare for and go to 
that circuit, and by law^ also required to at- 
tend in succession the Monroe and St. Clair 
circuits, commencing at Slonroe on the sec- 
ond Tuesday of April. The writ of sum- 
mons commanded the marshal to summon 
the defendant. Judge Goodwin, to be and ap- 
pear in this court on the fii-st Monday of 
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April, to answer the plaintiff; and the law 
of the state commanded his presence, forty 
miles fi*om this city, on the day after. He 
must necessarily obey the law of the stats; 
and his judicial privilege— the same as that 
which would protect the humblest suitor in 
the court— protected him from obedience to 
the summons. The writ was taken out by 
an officer of this court, who was also a prac- 
titioner in the supreme court while that court 
was in session, and made returnable on a 
day when the defendant was necessarily en- 
gaged in going to a court some forty miles 
distant from his residence. It, was served, 
upon the defendant on the 10th of March, 
while actually engaged in his official^ duties, 
and returned on the same day. Now, at 
what period of time from the commence- 
ment of the supreme court, in January, to 
the adjournment of the St. Clair circuit, two 
weeks after the return day of the writ, did 
the privilege of the judge cease to protect 
him from process? Certainly not the 29th 
and 31st of March, both of which days, 
according to the reasonable time allowed in 
Col. Pitt's Case, and the case in Yeates, was 
little enough for preparation to go, and 
actual going to the Macomb circuit. And 
from that time onward, to the close of the 
St. Clair term, in the beginning of May, 
there was not a day in which his privilege 
did not clearly and fuUy protect him from 
the sei-vice of the writ; and, therefore, the 
service was illegal, and consequently it was 
an abuse of the process of this court, to take 
out a writ commanding the marshal to do an 
illegal act; an act, which from the known 
provisions of the state law, must be illegal 
within the time in which it was commanded 
to be done, and therefore, this writ must be 
quashed. This privilege is not exclusive, but 
general; and is not appropriately obnoxious 
to condemnation, as invasive of private right 
It is an ample shieldj covering alike the suit- 
or and the witness, the juror and the judge, 
and protecting from impediment the admin- 
isti-ation of justice between man and man. 
More especially is it essential, that the judi- 
cial functionary should be thus defended. 
For the time being, while engaged in the 
public sei*viee, he is divested of self and of 
private concernment, and, as it were, dedi- 
cated in time and mind to the public service. 
Nor need there be private injury as a neces- 
sary consequence. There may be a time, 
when the privilege of these functionaries 
ceases,— when the special duty, that sets 
them apart to the public service has been 
performed, and their return to private life is 
clear and unquestioned, when the public in- 
terest no longer demands their protection, 
and the private right to their attention can 
commence, and they be held answerable as 
any other citizen. 

3. In regard to the question of jurisdiction, 
it is unnecessary to pronounce an opinion, 
as that question will come up in other cases 
now pending, and this writ is quashed on the 
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ground already considered. But, it may be 
well observed, that since the argument, 1 
have directed an examination by the clerk 
of the cases instituted since the organization 
of this court, and the great majority of them 
state the citizenship of the parties in the 
original writ, and the few that omit this 
important allegation are of recent date. By 
this writ, we are not informed of the char- 
acter of either plaintiff or defendant. By 
the affidavits on file, it appears that the de- 
fendant is a judge of the highest court in 
the state, and the plaintiff an mhabitant of 
the city of Detroit. Now, the judicial act of 
1789 [1 Stat 73] limits the jurisdiction of the 
courts of the United States to suits between 
a citizen of the state where the suit is 
brought, and a citizen of another state, and 
to cases where an alien is a party; and, to 
maintain a suit in the circuit court of the 
United States, "the jurisdiction must appear 
on the record." This does not appear on the 
record, as yet, in this cause, and the pre- 
sumption is, that a cause is without the ju- 
risdiction of the court, until the contrary ap- 
pears; and, did the quashing of this writ 
depend solely upon this ground, I would en- 
ter more fully into the investigation of the 
question, notwithstanding the remark of Mr. 
Justice Taney, in [Bradstreet v. Thomas] 12 
Pet. [37 U. S:] 64, "that the proper place for 
the averment in a writ of right is, the dec- 
laration." Was this court asked to discharge 
a defendant on a writ or a capias, where the 
writ did not disclose the jurisdiction, or the 
plaintiff's right to the process, it would not 
be insisted on, that the defendant must pa- 
tiently await the plaintiff's pleasure to aver 
the jurisdiction of the court in his declara- 
tion. The court direct the writ of summons 
hi the above cause, and the service thereof, 
and all proceedings thereon, to be set aside 
and vacated, and the defendant discharged. 

[For further proceedings in this action, see 
Case No. 8,617.] 
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LYELL T. GOODWIN. 

[4 McLean, 44.] i 

Circuit Court, D. Michigan. June Term, 1851. 

Sekvice of Summons— Pekson' Pkivileged puom 

AUHEST. 

A summons served by leaving a copy at the 
residence of a judge, privileged from arrest while 
in the performance of his judicial duties, or 
traveling to and from his court, can not claim 
the privilege against the service when at home 
and not about setting out on his judicml circuit. 
' [Cited in Atchison v. Morris, 11 Fed. 583.] 

[This was an action of trespass on the case 
by James L. Lyell against Daniel Goodwin. 
The defendant filed a motion to vacate the 
writ of the summons and the service thereof. 
See Case No . 8,610.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Mr. McReynoMs, for plaintiff. 
Mr. Fraser, for defendant 

OPINION OF THE COURT- A motion is 
made in this ease to quash the writ on the 
ground that the defendant was a judge of 
the supreme court of the state, and as the 
summons was served on him while at his 
residence in Detroit, not engaged in the actual 
performance of his judicial duties, but, as 
alleged, was preparing to leave home on the 
same, or the next day, to meet the court in 

which he presided, in the county of , 

and that his departure, at the time stated, 
was necessary to reach the court at the com- 
mencement of the term which was fixed by 
law. The case was submitted to the court 
on the argument which had been made be- 
fore the district judge, and on the opinion 
which he had pronounced. Judge McLean 
obsei-ved, the facts in this case differ, in my 
judgment, substantially from those on which 
the judgment of my brother judge was given. 
I have looked into his elaborate and learned 
opinion, and I am inclined to think that the 
service of the process, in this ease, may be 
sustained without infringing upon the prin- 
ciples laid down in, that one. The process, 
in this case, as in the other, was a summons; 
and when a copy was left at the residence of 
the defendant, he was not actually engaged 
in holding court, nor was he in the act of 
traveling to or from court. And if, under 
such circumstances, a mere notice could not 
be served on the defendant, it would be 
difficult to imagine at what time such service 
could be legally made. The question arises 
under the law of Michigan, and not under the 
common law, unless its principles have been 
adopted by legislation or judicial decision. 
Without entering into a discussionof the prin- 
ciples involved, I would state that I am in- 
clined to sustain the service of the summons, 
and I would suggest to the counsel, if they 
desire to take the question to the supreme 
court, we will certify the point, as to the 
legality of the service. The court ordered the 
point to be certified to the supreme coui-t, 
under the act of congress [1 Stat. 73]. After- 
wards the case was settled and discontinued. 
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LYELL V. LAPEER COUNTY. 

[6 McLean, 446.] i 

Circuit Court, D. Michigan. June Term, 1855. 

Counties— County Treasurer— Ordeh of Board 
OF Supervisors— Presentment and DEMiNi>— 
Notice op Dishonor— Negotiability — Juris- 
diction OP Federal Court. 

1. Counties are established by law, and need 
not be proved. 

[Cited in Cluck v. State, 40 Ind. 273.] 

..J- f-f^- ^*- ^^^<=^- 1S46, p. 70, § 40, providing, 
that the county treasurer shall pay money on 

1 [Reported by Hon. John McLean, Ckcuit 
Justice.] 
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the order of the board of supervisors, counter- 
signed by the. chairman and sisnied bv the 
clerk, an order in that form will be presumed 
to be correct, and the official act of the board of 
supervisors. 

3. Such an order is a county liability, drawn 
by one county officer upon another, for pavment 
out of county funds, and no presentment and 
demand and notice of dishonor are necessary. 

[Cited in Pelton v. Crawford Co., 10 Wis. 72- 
Intemational Bank v. Franklin Co., 65 Mo. 

4. The statute expressly authorizes such or- 
ders for county indebtment, to be drawn by the 
board of county supervisors, and does not pro- 
vide that they may not be negotiable. 

5. An action lies against the county upon such 
county oruers in the United States court, when 
the sum in controversy and the character of the 
parties confer jurisdiction. 

[Cited in M'Lean v. Hamilton Co., Case No 
8,881; Vincent v. Lincoln Co., 30 Fod. 752.] 

[Cited in Savage v. Crawford Co., 10 Wis. 
54.J 

Motion for a new triaL 

Gray, Campbell & Toms, for plaintiff. 
Hand & Goodwin, for defendants. 

[Before McLEAN, Circuit Justice, and 
WILKINS, District Judge.] 

WILKINS, District Judge. This action' 
was brought by the plaintiff [James Lyell],. 
a subject of the queen of Great Britain and 
Ireland, against the board of supervisors of 
the county of Lapeer, on a county order de- 
scribed in the declaration as follows: "^50a 

receivable for taxes, , No. 

1089. Treasurer of Lapeer County, pay to 
G. Williams or bearer, §500. By' order of 
the Board of Supervisors, with interest G, 
A. Griffin, Chairman, Wm. Beech, Clerk. 
Lapeer, June 22, 1848." During the trial a 
number of exceptions were taken to the rul- 
ings of the court, and the questions raised 
form (with the principal objection as to the 
power of these county functionaries to grant 
such orders to county creditors,) the basis 
of the present motion. The order having 
been produced and identified by the plaintiff, 
it was further proved that it was in the 
form usually observed by the various boai-ds 
of supervisors of the organized counties of 
the state, in the liquidation of county in- 
debtment; and that the parties by whom it 
was executed, held, at the time, to the or- 
ganized county of Lapeer, the official rela- 
tion of chairman and clerk of the board of 
supervisoi-s, which the paper represented,, 
and that a demand was made by the bearer 
upon the treasurer of the county for pay- 
ment. 

1. It was contended by the plaintiff's 
counsel that "the board of supervisors of 
Lapeer county" was not a corporation, and 
there was no evidence of such fact given to- 
the jury. The county of Lapeer was organ- 
ized by a public law of the state, and there- 
fore need not be proved. And by the Re- 
vised Statutes of 1846, each organized coun- 
ty is declared to be a body politic and cor- 
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porate, with authority to contract debt for 
county purposes, and with liability to be 
■sued on its contracts. Rev. St. G2, § 3. By 
a subsequent section, it is proyided that 
"whenever any controversy or cause of ac- 
-tion shall exist between any county and an 
individual, such proceedings shall be had in 
law or equity, as in other suits between in- 
<iividuals, and in all such suits, the name in 
which the county shall sue or be sued, shall 
be "The Board of Supervisors" of such 
^'County." These legislative provisions are 
not superceded by the 1st section of article 
10 of the constitution of 1850, which de- 
■ dares "that all suits and proceedings, by or 
-against a county, shall be in the name there- 
of." It is certainly not to be reasonably 
• supposed that the new constitution, by this 
clause, restricts suits for or against counties, 
to the political or geographical designation 
by which one county is territorially known 
from another. The law of 1846, in exist- 
ence when this contract was made, employs 
the same language as designative of geo- 
graphical bounds; and to cari-y into effect 
its provisions in relation to suits, directs by 
name the functionaries upon whom process 
is to be sei-ved. A county is an empty 
■name, for judicial purposes. It would serve 
no object to sue in that name, without fur- 
ther provision as to the functionary which 
shoulci legally represent the county in court 
The legal name of the county is given by 
law, and that name or titie is the "Super- 
visors of" said "County." The constitution 
leaves the old law in force. But if the ob- 
jection was valid, it should have been plead- 
ed in abatement, and the right name given. 
Great injustice would now be done by coun- 
tenancing such an objection, after the case 
has progressed to an issue. 

2. It is further urged that this court has 
no jui-isdicUon in the cause, the defendant 
being a political body of the state, and not 
amenable to legal process in the United 
States court By Kev. St 1846, p. 66, §§ 2, 
7, it is provided that "the board of super- 
visors of each county shall have power to 
examine, settie and allow all accounts 
against the county, and that all such ac- 
counts shall be presented to and be adjust- 
ed by the board of supervisors, who shall 
have power to direct the raising of such 
moneys by taxation, as shall be necessary 
to defray the eoTjnty charges and expenses." 
This provision, it is contended, gives the 
iDoard of supervisors the exclusive jurisdic- 
tion of all claims against the county, and 
^ven limits their subject matter to accounts 
.and county charges for incidental expenses. 
The county warrant upon which the suit is 
instituted, ptirports on its face, to be "by 
■order of the supervisors," and for an ac- 
count settied and adjusted by them; and 
eonsequentiy within the power conferred up- 
•on the board "to examine, to settle and to al- 
low." It is drawn upon the treasurer of the 
-county, as the officer intrusted with the 
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county funds. It is made payable with in- 
terest forasmuch as the boai'd, knowing the 
pecuniary concerns of the county, and that 
its treasury was then unable to meet the de- 
mand, thus "settled'.' the same, anticipating 
the exercise of the other power conferred — 
"the raising of the money by taxation." 

The note described in the declaration, and 
introduced as part of -the plaintiff's testi- 
mony, is properly termed "the evidence of 
the claim," and of its allowance by the legal 
authority of the county. It is the custom 
of such organizations, when claims are al- 
lowed, to issue their- orders on the treasury 
for their payment. The debt exists, inde- 
pendent of the order or warrant, and the 
form in which such instruments may be 
framed, does not affect the question of pow- 
er. The case of Brady v. Supervisors of 
New York, in 2 Sandf. 460, so much relied 
upon, does not cover the facts of the case 
under consideration. The statutes of New 
York required that every claim should first 
be presented to the board of supervisors for 
audit, and eonsequentiy the court held that 
as such had not been the fact, that the ac- 
tion did not accrue until after such presen- 
tation. Such was the principle of the deci- 
sion. But here the order for payment is 
evidence that the claim has been duly pre- 
sented, as required by the statute, and prop- 
erly allowed by the competent authority. 
The board has already acted on the subject 
matter, and adjudicated the claim. Where- 
■fore the necessity of g, re-presentment of this 
order to every new board as a county 
charge? The treasurer must have funds 
wherewith to pay, and if the treasury be 
empty, it would be but a repetition, ad in- 
finitum,, of the same matter for allowance 
and settiement Such is not the require- 
ment of the statute. Unquestionably, the 
matter of claim must first be presented to 
the county board for allowance and by it be 
settied; but when allowed and settied, and 
the claim assumes, by the action of the 
county board, th^ shape of a county warrant 
or oi'der, it may, if unpaid from any cause, 
be the subject of a suit against the county. 
The statute having declared the organized 
counties of the state corpoi-ationg for the 
purposes of suit, and confeiTed upon them 
the power to contract debt, it follows that 
such contracts may be enforced by suit 
The rights of the contracting parties are 
reciprocal. If the county can sue, it can be 
sued. And whatever remedies the state 
may bestow upon its counties to enforce 
their just claims, and whatever ti-ibunals 
may be organized by state legislation for the 
determination of conti'oversy between its 
own citizens and bodies politic, yet such 
legislation cannot affect remedies conferred 
upon others by the laws of the United 
States, It cannot compel foreign suitors to 
select the tribunals of the state In which 
alone to seek the recovery of their just de- 
mands; it cannot deprive a party of a right 
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of action secured to him by the constitution 
and la-ws of the United States. The plain- 
tiff, a foreigner, brings his action of as- 
sumpsit, and specially declares upon the 
county order exhibited in evidence, and it 
has been settled in the ease of Bank of Co- 
lumbia T. Patterson [7 Crauch (11 TJ. S.) 
299] 2 Pet. Cond. R. 501, that assumpsit is 
the proper form of action. The claim hav- 
ing been allowed, the county assumed its 
payment, and gave to its creditor this evi- 
dence of their assumption. 

It is unnecessaiy to consider the argument 
of tlie counsel in relation to the power of 
■the United States court to issue a mandamus 
to state officers, as the question does not nec- 
essarily arise. This court is now asked for 
judgment upon the verdict. The proper en- 
forcement of that judgment by the appro- 
priate process, is another matter. But the 
form deemed necessaiy by the supei-visors, 
in framing their warrant upon the county 
treasurer, has occupied other objections to 
this verdict upon the part of the defendants. 
The order is numbered 10S9, as a measure of 
precaution, by the clerk, and as a cheek upon 
the treasurer. A declaration is prefixed, 
forming no part of the substance of the order 
itself, that it will be "receivable for taxes." 
And the treasurer is directed to pay the sum 
specified to a person named, "or to bearer." 
Now it is contended that the case made by 
the plaintiff on such paper does not entitle 
him to recover, because the instrument on its 
face is negotiable, and the statute confers 
no such authority upon the supervisors of 
the county; that it is a bill drawn by one 
set of county officers upon another county 
officer, and by the bearer ordered to be paid 
to the present holder; and that, being negotia- 
ble, there was no proof of acceptance or no- 
tice for non acceptance. The statute meets 
all these objections. By its clearly express- 
ed provisions, the board of supervisors are 
directed to meet annually in their respective 
counties, to organize by the selection of one 
of their number as chairman. The county 
clerk is directed to serve as clerk of the 
board, and to keep a record of its proceed- 
ings, to preserve and file all accounts audited 
and allowed, and to attest by his signature 
all orders of the board on the treasurer for 
the payment of money. This board, thus or- 
ganized, are also expressly authorized "to ex- 
amine, settle and allow" all accounts present- 
ed against the county, to direct the payment 
of the same by the necessary orders, and (in 
the language of the statute law) "as it inci- 
dentally may deem expedient." This board is 
also authorized to borrow money, not exceed- 
ing $lo,(X)0, for the erection of county build- 
ings and bridges, and to provide for the pay- 
ment of the same with interest thereon. It 
is also fully authorized to make provision for 
all the expenses of the county. The statute 
also provides that a county treasurer shall 
be biennially elected, who shall have the cus- 
tody of the moneys belonging to the countj', 



from whatever source derived, and who is 
restricted in disbui-sing the same to the wri"^ 
ten or printed orders or drafts of the board 
of supervisors, signed by its clerk, and coun- 
tersigned by its chaii-man. No particular 
form of words in which these orders shall be 
framed, is anywhere prescribed in the statute. 
Nor is the board of supei-visors confined, in 
the negotiation of a loan of money for the 
purposes specified, to any particular record 
or evidence of the transaction. The clerk 
must make a record of it, and the board can 
direct such further evidence of the same, as 
they may deem expedient, to be given to the 
capitalist loaning the coimty his money; and 
the same, when received, is directed to be 
placed in the county treasuiy, subject to the 
drafts or orders of the board of supeivisors, 
signed and countersigned by the clerk and 
chairman. And when such orders are so 
granted, they import ability and fidelity in the 
auditing tribunal, which allowed the accoimts 
on which they are based. It is not for the 
court to go back of the ordei*, in a case hke 
the present, and inquire whether or not the 
supei-visors were deceived or misled,— wheth- 
er or not they exceeded their power in bor- 
rowing more money than the law allowed. 
Tbe order speaks for itself; and bein^ under 
the sum of $2,000, the limit fixed by section 
10th, over which a loan cannot be negotiated 
without special notice, it will be presumed 
that it was fair in its inception, and in its 
transfer to other parties, and was for a legiti- 
mate consideration. Fraud cannot be infer- 
red from the face of the paper; and it is not 
consistent with the policy of the statute, nor 
would it subserve any public pui-pose to sanc- 
tion, without evidence of fraud, the repudia- 
tion by one county board of the solemn acts 
of its predecessors. The board, having pow- 
er to contract for ceilxiin purposes, "as may 
be deemed expedient, and having power to 
borrow money, it is within tne spirit and 
scope of their autliority, to issue— either in 
payment of adjusted accounts, or, as cex'tifi- 
cates or evidences of money loaned, such 
orders on the county treasury, as that describ- 
ed in the declaration. And more especially 
where an account has been examined and al- 
lowed, is it competent for the board to direct 
it to be paid by the treasurer in such way 
as shall work no injustice to the county cred- 
itor, by affording him the power, in the form 
of the draft, to raise money upon it, should 
the county treasury not be in sufficient funds 
at the time to liquidate the amount." And, 
although the instrument is in mercantile form 
—"payable to order"— it is not mercantile cur- 
rency, and subject to the mercantile law as to 
presentment and notice of dishonor. It is 
no more than a county order, made payable to 
bearer for the convenience of the county cred- 
itor, and correspondent with the existing ex- 
igency of the county treasm-y. It is the evi- 
dence of a county liability, assumed by the 
appropriate functionaries; drawn by one coun- 
ty officer upon another, and calling for pay- 
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ment out of the county funds. On its face 
it is official, on its face it is notice to tlie 
county, and Leing outstanding, tlie evidence 
of its non-payment is of county record. It 
is in effect, a bill, di-awn by the county on 
itself, of whieb there need be no notice of 
dishonor. Notice is only required where 
knowledge is necessary to enable the drawer 
or indorser to take means for self-protection. 
The principle does not apply where the draw- 
er and drawee are identical. 

In cai-rying out the provisions of the stat- 
ute, in relation to public buildings, or other 
necessary county improvements, (a statute de- 
signed to meet the wants of a new county) 
it was necessary to clothe the counties with 
authority to contract debt, and to anticipate 
the resources of future taxation. To induce 
Immigration, roads must be made, bridges built, 
court houses and jails erected, &c. The spiiit 
of the statute embraces the negotiation of 
loans upon the prospective value of the tax- 
able property of the county. Each organized 
county is required by law, at its own expense, 
to provide suitable court houses and jails, 
and fireproof offices for public and private 
records; and for these pui-poses money can 
be legally borrowed by the supei-visors. The 
hlstoiy of the county shows, that newly or- 
ganized coimties could not, without great op- 
pression, respond to the demand of the statute, 
and borrow money, for any purpose, without 
making provision for interest, and the im- 
mediate negotiability of their corporate evi- 
dences of indebtment. The objection to 
this verdict on the ground that the board of 
supervisors could not lawfully make a nego- 
tiable order on the county treasury, payable 
on demand to bearer, and with interest, is 
not considered sufficient The other reasons 
for a new trial are embraced within the view 
taken by the comi: as to the extent of the 
official authority of the county board. It does 
sufficiently appear, that the order or draft, 
upon which the action was instituted, was 
made by the statutoiy authority of the coun- 
ty legally expressed. The statute provides, 
that the treasurer shall pay such drafts, when 
signed and coimtersigned by chaii-man and 
clerk as required— there was evidence that 
G. Griffin was the reported chairman, and 
WilUam Beech was the reported derk, in 
the year 184S, of the board of supervisors 
of Lapeer county. If such was not the fact, 
the testimony could have been easily rebutted 
or overcome by higher proof within the power 
of the defendant, viz: the public records of 
the county in possession of defendant 

3IcLEAN, Circuit Justice. This was taken 
under advisement at the last term, it having 
been tried by a jury at a -previous term, be- 
fore the district judge, at which time certain 
questions of law were raised, with the view 
of having them adjudged by a full bench. 
This action was brought on the following in- 
strument : "$500, receivable for taxes. No. 1089. 
Treasurer of Lapeer Counts'-, pay to G. Wil- 
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Hams or bearer, five hundred dollars, by order 
of the Board of Supervisors with interest 
Lapeer, June 22d, 1848. Signed, Wm. Beech, 
Clerk, and G. A. Griffin, Chairman." The 
dedai-ation set forth this instrument special- 
ly, to which the general issue was pleaded, 
without affidavit Afterwards an affidavit 
was filed, without application to the court or 
notice to the plaintift Under the rules of 
court, a copy of the declaration was seiTed 
on the defendants, which was notice to them, 
and they have appeared. At the ti-ial parol 
evidence was given of the signatures of the 
parties to the instrument and that they acted 
in the capacities assumed. 

It was objected that the defendants are not 
a corporation, and that on the ti'ial there was 
no proof of that fact The counties of a state 
are organized under a general law, of which 
the court will take notice. There was, there- 
fore, no proof on this point required. 

It is also objected, that the action is mis- 
conceived, as the first section of the tenth 
article of the constitution of 1850 declares, 
"that all suits or proceedings by or against 
a county, shall be in the name thereof." 
This, it is supposed, supercedes the 27th sec- 
tion of the revised law of 1846 {page 65) which 
authorizes suitsto be brought against a county, 
in the name of the "Board of Supervisors." 
This would be the case had a proper plea been 
filed, and had not the new constitution in 
the same section provided, that the existing 
law should remain in force until changed. 

It is also urged, to sliow a want of juris- 
diction in this case "that the board of super- 
visors has exclusive jurisdiction of the sub- 
ject matter of this suit; and that the statute 
requires all demands against a county to 
be presented to and settled by such board. 
And the case of Brady v. Supervisors of 
New York, 2 Sandf. 4G0, is referred to as 
sustaining the objection. That the statutes 
of New York and Michigan are the same, 
that "all accounts against any county shall 
be presented to and settled by the board of 
supervisors." The decision referred to in 
Sandford was right as it involved an open 
account, which had never been adjusted. 
But that has no application to the case be- 
fore us. The note or whatever it may be 
denominated, is an order by the board of 
supei-visors, on the treasurer of the coun- 
ty for the payment of five hundred dollars, 
with interest. This is, therefore, a promise 
of payment of a debt acknowledged to be 
due. The 32d section of the act which regu- 
lates proceedings against counties, declares 
(Rev. St. 1846) that when a judgment shall 
be recovered against the board of super- 
visors, &c., no execution shall be awarded or 
issued upon such judgment; but the same, 
unless reversed, shall be levied and collected 
as other county charges, &c.; and it is argued 
the only mode by which this duty of the 
county officers can be enforced is, by man- 
damus; and that as this court cannot issue 
such a writ to a state officer, it can exercise 
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no jurisdiction in the case. And tlie eases 
of Kendall y. U. S. 12 Pet. [37 U. S.] 524, 
■615; Mclntire v. Wood [7 Graneh (11 U. S.) 
-504] 2 Pet. Cond. R. 588. "Where it was held, 
that the power of the circuit courts of the 
United States to issue the writ of mandamus 
is confined exclusively to those cases in 
which it may be necessary to the exercise of 
their jurisdiction. And it was held in the 
Case of Kendall, that the jurisdiction of the 
ciicuit court of the United States for the 
District OJ& Columbia, in this respect, under 
the law of congress, was greater than the 
•other circuit courts of the United States. 

On the obtainment of a judgment, it is the 
■duty of the supervisors to levy a tax on the 
county and pay it. Now, the objection which 
is urged against the jurisdiction of this court 
is, that the county officers in the present 
case may fail to do their duty, and this court 
cannot coerce them by mandamus. This is 
a presumption which cannot be entertained, 
as now urged, and consequently, the point 
need not be decided. This court, sitting with- 
in the state of Michigan, administers its 
laws, following in most instances, the reme- 
•dies provided by the local laws. Those rem- 
-edies are adopted by acts of congress, or by 
rule of eouit, and they become, in efEect, 
the laws of the Qnited States. And these 
laws are acted on by the courts of the Unit- 
ed States, under the construction given to 
them by the state courts. Under the statute 
of the state, the courts of the Union sustain 
a creditor's bill, and give efCect to a new 
remedy created by statute, where such rem- 
•edy is appropriate to the exercise of a com- 
mon law or chancery jurisdiction. But the 
-question as to the power of this court to 
issue a mandamus in the present case, is not 
now before us, and need not be decided. It 
may be that the remedy in the state couit 
may be more simple and more effectual than 
in this court, but this is not a matter for 
our consideration. The plaintiff having a 
right to sue in this court, has sought his 
remedy here, and we can exercise no discre- 
tion in the case, which does not rest upon 
legal principles. A verdict has been obtained 
by the plaintiff, and the question is now made, 
whether he shall realize the fruits of the 
verdict, or be thrown out of court, and pay 
the costs which have accrued. The objections 
to the form of the order, on which the ac- 
tion is brought, are not sustainable. It is 
-evidence of indebtment by the county, and 
a peremptory order to the treasurer to pay 
the amount. A bank might as well say, 
when one of its notes is presented for pay- 
ment, that it is no evidence of an obligation 
to pay, as for the treasurer in this case to 
object As the supervisors have power to 
borrow money, a presumption may be raised 
that the order in question was given for 
money loaned, or in payment for labor, or 
«ome article of value received. It is evi- 
■denee of indebtment which can only be set 
aside by showing fraud in the county oflieers, 
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in which the plaintiff participated. The want 
of power in the supervisors to give such an 
instrument is alleged. The law gives them 
power to loan money, and have they no pow- 
er to acknowledge the indebtment? Under 
such a resti'iction, they could hardly be ex- 
pected to be successful borrowers. The pow- 
ers of the supervisors are ample under the 
statute, and there is nothing in the case 
which shows that their powers were not 
strictly and legally exercised. A demand on 
the treasurer was proved on the trial. If 
the treasurer had set up in his defense, that 
he had tlie means of payment in his hands, 
and was always ready to pay the order, it 
might show that the suit had been prema- 
turely commenced. But as the order bears 
date seven years ago, it is not probable that 
the treasurer has had the means of pay- 
ment. A county cannot claim the immunitj' 
of not being sued under the eleventh amend- 
ment of the constitution. If every county 
could throw itself on its sovereignty, and 
hold at defiance the judicial power of the 
Union, we should have in the country more 
sovereignty than law. It is again objected 
that the supei-visors have no power to con- 
ti-act to pay interest. They have the power 
to loan money, but no power, it is contend- 
ed, to agree to pay interest. This argument 
would have been stronger, had it rested on a 
usage not to pay interest, instead of a want 
of power to agree to pay it. 

Upon the whole, I see nothing in this case, 
which authorizes us to set aside the verdict 
A judgment is, therefore, rendered. 
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LYELL V. MAYNARD. 

[6 McLean, 15.] i 

Circuit Court, D. Michigan. June Term, 1853. 

Evidence— Copt op Patent bt Col'NTt 

Recohder. 

A certified copy of a patent, by the recorder of 

a county, is not evidence, as the law does not 

require the patent to be recorded in the county. 

[Cited in Mo^-an v. Palmer, 13 Mich. 375.] 

At law. 

Davidson & Halbrook, for plaintiff. 
Campbell, Hawkins & Morgan, for defend- 
ant 

OPINION OF THE COURT. This is an ac- 
tion of ejectment To sustain the right of 
the plaintiff, a certified copy of the patent 
was offered for the land in controversy, 
which was objected to, as the law did not 
require patents emanating from the general 
government to be recorded. THE COURT 
held that the copy was not evidence certified 
by the recorder of a county, as there was no 
law requiring the patent to be recorded in 
the county, or declaring that such a co])y 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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should be evidence. Patents are recorded in 
the general land office, and a certified copy 
from tliat office is evidence. 
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LYELL V. MILLER et al. 

[6 McLean, 422.] i 

Circuit Court, D. Michigan. June Term, 1855, 

Taxation op Costs. 
There can be no taxation of costs, except un- 
der the act of 1853 [10 Stat. 161]. That law 
abolishes all previous laws on the subject, with- 
out any reservation. 
[Cited in Ethridge v. Jackson, Case No. 4,- 
541.] 

At law. 

OPINION OF THE COUBT. This is a mo- 
tion in regard to the taxation of costs. The 
above cause was submitted to a jury, and be- 
fore a verdict was rendered the plaintiff sub- 
mitted to a non-suit A motion was made to 
set aside the non-suit, which was overruled 
by the court. The taxation is made in part 
under the present fee bill, and in part under 
the late one. The act of 26th February, 1853, 
which is now in force, declares, "that In lieu 
of the compensation now allowed by law to 
Jittorneys, solicitors and pructors in the Unit- 
ed States courts, to United iStates district at- 
torneys, clerks of the district courts, mar- 
shals, witnesses, jurors, commissioners and 
printers, in the several staies, the following, 
and no other compensation, shall be taxed 
:and allowed." The above law applies to all 
taxations of costs, after it took efEect, and It 
abolished all prior laws on the subject. As 
there is no provision in the present act that, 
for sei-vices previously rendered, cost should 
be taxed under the former law, there can be 
no taxation under it 
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LYELL V. ST. CLAIR COUNTY. 

[3 McLean, 580.] i 

Circuit Court, T). Michigan. June Term, 1845. 

■CODSTIES — SOIT AGAINST COUNTS' — JUDGMENT 

AOAissT County — Duty op Supervisors— Rem- 
EDT AT Common Law — Equitable Relief — 
Creditor's Bill— Execution on County Prop- 
erty. 

1. A county is made subject to a suit by an 
act of the state. 

[Cited in Vincent v. Lincoln Co., 30 Fed. 753.] 

2,, At common law a county was not liable to 
■& suit. 

3. On a judgment being obtained against the 
county, the supervisors are required to levy the 
amount on the people of the county. And if 
they shall fail to do this, a mandamus may be 
issued to compel them. 

4. This is a common law remedy, but the ob- 
ject of this bill is to subject certain bonds and 

1 [Reported by Hon. John McLean, Circuit 
Justice,] 
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mortgages to the satisfaction of the judgments 
which cannot be reached by mandamus. The 
remedy at law, therefore, is not adequate. 

5. A creditor's bill may be filed against a 
county. No objection is perceived why an ex- 
ecution may not be levied on the property of a 
county. 

In equity. 

Le^ Stuart & Joy, for complainants. 
Mr. Terry, for defendants. 

OPINION OF THE COURT. *ThIs is a 
suit in chancery, and is brought by the com- 
plainant to subject certain bonds, mortgages 
and other assets, under the control of the de- 
fendants, to the payment of two judgments 
at law recovered against them. Executions 
were issued on the judgments, which were 
returned nulla bona. The defendant de- 
murred to the bill. In the Revised Acts of 
Michigan of 1846 (page 65), it is provided 
in the twenty-sixth section, that "whenever 
any controversy or ealise of action shall ex- 
ist between any of the counties of this state, 
and between any county and an Individual 
or Individuals, such proceedings shall be 
had either in law or equity, for the purpose 
of trying and finally settling such contro- 
versy, and the same shall be conducted in 
like manner, and the judgment or decree 
therein shall have the like effect, as in other 
suits or proceedings between individuals and 
corporations." The next section provides, 
that a suit against a county shall be In the 
name of "the board of supervisors of the 
county." At common law a county could not 
be sued. 2 Tei-m R. 667; 7 Mass. 187; 2 
Serg. & R. 371. The thirty-third section 
provides, that "when a judgment shall be 
recovered, the board of supervisors shall levy 
and collect the amount as other county 
charges." Under this provision It is insisted 
that the remedy was by mandamus, and not 
by a bill in chancery. There can be no 
doubt that a mandamus may be issued to 
compel, under certain circumstances, a pub- 
lic officer to do his duty. Smith v, Com'rs 
Portage Co., 9 Ohio, 25; Attorney General 
V. Utica Ins. Co., 2 Johns. Oh. 371; Johnston 
V, Supervisors Herkimer Co., 19 Johns. 272. 

The grounds of the present bill are to sub- 
ject, in payment of the judgments, certain 
bonds, mortgages, &c., held by the county, 
and which cannot be reached by a manda- 
mus. It is made the duty of the supervisors 
to levy on the county the amount of the ' 
judgment and this duty may be enforced 
by a mandamus, but that is not the object 
of the present bill. It is a a-editor's bill, 
which is authorised and regulated by the 
statutes of Michigan, and under which this 
" court gives relief. Suits against counties are 
placed on the same footing, as against indi- 
viduals, by the statute, so that it would 
seem a creditor's bill may be filed against 
the supervisors of a county. The objection 
that a fieri facias cannot be issued against 
a county is technical, and is by no means 
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conclusive of the olij action founded upon it. 
The statute which regulates a creditor's bill, 
requires a fieri facias to he returned nulla 
bona before the bill is filed. In other words, 
this evidence of the inadequacy of a remedy 
at law is required. But this has been done 
in the present case, and the objection is, that 
the writ could not be issued against a coun- 
ty. This is not admitted. A judgment hav- 
ing been legally obtained, it is not perceived 
why the property of the county may not be 
levied on. The power given to the super- 
visors to levy the amount by a tax on the 
county, is cumulative, and does not neces- 
sarily prohibit the ordinary course of the 
execution, as in case of an individual. In 
Massachusetts the doctrine is established, 
that on a judgment against a county or 
town, the property of any citizen may be 
taken in satisfaction. 6 Mete. [Mass.] 552. 
But this doctrine is not sustainable in this 
state. The imposition of a tax by the super- 
visors, they being subject to a mandamus, 
is a more reasonable and just mode. The 
county being made subject to a suit, no se- 
rious objection is perceived, against reach- 
ing the rights in question by the ordinary 
exercise of chancery powers, independently 
of statutoiy provisions. The demurrer is 
overruled. 



Case IS"©. 8,623. 

LYLE et al. v. The CONESTOGA. 

[8 Leg. Int. 21, 154; 5 Pa. Law J. Rep. 95.] 

District Court, E. D. Pennsylvania. Jan. 3, 
1851.1 

Collision— Pkobability of Testimosy— Con- 
flict OF Testimony. 

[1. Where, in a collision between a steam tug 
and a schooner, the testimony is in direct con- 
flict, the court will, after examining all the cir- 
cumstances, give its decision with the side 
whose testimony is the most reasonable.] 

[2. A collision occurs between a steam tug 
and a schooner, and the latter is sunk. There 
is a direct conflict in testimony between the par- 
ties, each accusing the other of being wholly at 
fault. An examination of the injury done to 
the defendant steam tug by the collision shows 
that the tale as told by the witnesses for the 
defendant is the most probable. Upon this 
state of facts the court decides for the defend- 
ant] 

In admiralty. 

R. Rundle Smith, for libellants. 
R. P. Kane and H. Wharton, for respond- 
ents. 

KANE, District Judge. On the 19th of 
October last, a little before five o'clock in the 
morning, the schooner Margaret, a small riv-/ 
er or canal boat, proceeding down the river, 
with a cargo of lime, destined for Hook 
creek, a small estuary above Marcus Hook, 
when about three hundred yards above its 
mouth, came into collision with the steamer 

1 [Reversed in Case No. 8,622a.] 



Conestoga, a heavily laden steam tug, com- 
ing up to Philadelphia, and sunk almost im- 
mediately. The wind was from tlie N. W.,. 
blowing fresh; and the tide ebb about two- 
thirds spent. The libel, which is sworn to 
by the captain of the schooner, asserts that 
she was kept as close to the Pennsylvania 
side of the channel as it was safe to do; that 
he and his crew made every effort to avoid, 
the collision, that they hailed the steamer 
repeatedly and audibly to keep clear, as she 
was seen "coming towards" the schooner; 
but that the steamer held her course, and 
took no notice of their outcries either before 
or after the injury. The answer, sworn to 
by the charterers of the Conestoga, imputes 
all the blame to the mismanagement of the 
schooner, and claims damages against her. 
It avers tliat the steamer was heading X. E. 
by E. for the town of Chester, and moving 
nearly parallel with the Pennsylvania shore, 
and at about 100 yards from it; tliat the 
schooner, when first seen, was about 300-' 
yards off, heading dh-ectly down the river^ 
and at such a distance to leeward, that if 
she had kept her course, she would have 
passed about twenty yards clear of the 
steamer; but that when she had approached 
within a very short distance, or about one- 
half of the steamer's length off, she sudden- 
ly luffed right across the steamer's bows, and 
although the steamer was instantly stopped,, 
yet the force of the tide brought the larboard 
side of the schooner against the bow of the 
steamer with such violence as to produce the 
injury to both vessels. In answer to tlie al- 
legation that they paid no attention to the- 
outcries of the schooner's crew after the ac- 
cident, it avers that the ofla^cers of the steam- 
er did not suppose the schooner had beep se- 
riously damaged, and that their own vessel 
was so much injured as to urge them to has- 
ten onward to have her repaired. 

On the pleadings, it is apparent that the 
ruling question is, as to the positions of the 
two vessels, and the courses they were steer- 
ing before the encounter. If the schooner, 
passing down the river with a favorable tide 
and the wind abeam, was so far to leeward 
of the steamer, that by keeping on her coui-se 
she would have passed clear of her, then she- 
was bound to keep on, and had no right to 
throw herself across the steamer's bows. If, 
on the other hand, the two vessels were 
"coming towards" each other on a right line, 
or nearly so, then it was the dutj' of each 
to port her helm; and the steamer in that 
case having the open river before her, and, 
the schooner having the shore close to her 
starboard, the steamer is answerable for not 
having given way. The evidence on this 
question of direction and course is directly 
conflicting. Rhinehart, who was at the schoon- 
er's helm, says: "The steamer was about 300 
yards from us when we first saw her. The 
schooner was going down the river; the 
steamer heading right across the river, at, 
as near as could be, heading from the Jersey 
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to the Pennsylvania shore. She did not al- 
ter her course after I hailed her. We did 
not change our helm at all after we saw her, 
I could not luff away closer to the shore; 
we were too near it; and I was afraid to 
put her helm out, or keep her away, for rear 
of running into the boat, as she was heading 
towards us." He says again: "When we 
first saw the steamer, she was heading for 
the Pennsylvania shore; she was about 300 
yards from us when we first hailed her." 
Evans, one of the hands of the schooner, 
says: "I suppose we were within two or 
three hundred yards from the creek when the 
steamer ran across the river, and headed us 
off. Capt Lyle and Mr. Rhinehart both 
haUed her when she came withm hailing 
distance; but she did not alter her course 
or diminish her speed in consequence of 
the hailing." "The schooner was laying 
her course for the creek when the steamer 
struck her, close to the shore, as near the 
course as she could possibly run." Again 
he says: "IVhen I first saw the steamer she 
was heading right at us." Wood, the other 
of the schooner's crew, was below at the 
time of the collision, and the captain's ac- 
count of it, somewhat meagre of details, and 
therefore unsatisfactory, is embodied in his 
libel, as I have ah'eady recited 'It. This is 
all the direct evidence in support of the libel- 
lant's case. If it be true, the act of the 
steamer was most wanton and unjustifiable, 
and that of the schooner altogether blame- 
less. The steamer, according to it, came 
across the river from the Jersey to the Penn- 
sylvania side, heading a strong wind, and 
encountering the adverse tide where it was 
strongest, merely to strike against the schoon- 
er. For she could have had no other object; 
and had she failed in attaining this, she 
must have gone aground by her own impe- 
tus, for the schooner was as close to the chan- 
nel edge as it was safe for her to be, and the 
steamer had the greater draught of water. 
Nor is this all. Sharp, another witness, for 
the libellants, "was on board a vessel at Mar- 
cus Hook piers when the Conestoga came by, 
and he says she pressed so dose to him that 
he was afraid she would strike his vessel. 
We must suppose the steamer then to have 
crossed towards the Jersey shore after this, 
and to have returned, breasting the tide 
'twice in the same half mile, ahd within some 
20 or 30 minutes, if Rhinehart and Evans ai'e 
to be relied on. The first direct witness on 
the part of the respondent is Edward Rob- 
inson, the pilot of the steamer. He says he 
took the helm immediately after passing 
Marcus Hook, and when the steamer was 
about a length from the pier; that he kept 
close under the windward or Pennsylvania 
shore, parallel with it, and as close in as he 
could with safety; "om- object in keeping so 
far to windward," he says, "being to get a 
slack tide to stem against in coming up, be- 
ing heavily laden, and the boat being very 
slow at the best of time." When about half 



or tliree-quartei's of a mile above Marcus. 
Hook, he saw the schooner ahead/ about 30O 
yards off, heading directly down the river, 
and about 20 yards to leeward. She con- 
tinued to keep that course, he says, until the 
two vessels were about the length of the 
steamer from each other, when a voice from 
on board her called out "Keep way," or 
"Keep off," and immediately afterward she 
luffed up, or rounded to cross the steamer's 
bows. He says, that at the word *'Keei> off," 
he starboai'ded his wheel for an instant, al- 
though he thought it unnecessary, yet intend- 
ing to give the schooner more room to pass, 
as he supposed the man on board the schoon- 
er was fi-ightened by the two vessels pass- 
ing so near each other; but '*observing im- 
mediately afterwards that the schooner was 
coming across his bows, he stopped "his en- 
gine, and put his helm hard a port. Captain 
Tuft, who acted as mate of the steamer, and 
had left the helm and gone below after pass- 
ing Marcus Hook, testifies that when he left 
the deck she was heading for Chester piers, 
very dose in, out of the tide. Being deeply 
laden, he says, "we run her in, in order to 
get her ahead some; she could hardly hold 
her own against the current. If she had 
been in the main ship channel, she couldn't 
have held her own; I suppose our speed was 
about three knots, if it was that." Hearing 
the halloo, he hurried on deck, and found 
the steamer heading as before, and the 
schooner athwart her bows, heading square 
in for the Pennsylvania shore; the two ves- 
sels just about to be foul of each other. Ri- 
ley, the engineer on duty, of course, did not 
see the collision, and cannot testify as to the 
direction of the two vessds or their distance. 
So far as his testimony goes, it negatives the 
assertion that the steamer was coming across 
the river. The only other person on board 
the steamer who witnessed the circumstances 
is Walter, one of the deck hands. He was, 
on the after part of the deck at the time of the 
halloo, and going forward "saw a schooner 
just rounding to across the steamer's bows." 
He cannot tell exactly how far she was off, 
but thinks about the length of the schooner. 
"The steamer," he says, "was heading about 
as fair for Chester piers as we could make 
it out, about 100 yards from shore, and the 
schooner about 20 yards outside the steam- 
er. The schooner, when we got forward, 
was heading for shore right across the river; 
she appeared as though she had had a 
straight course down the river, and had 
turned right round; her sails were all to 
the eastward." The schooner, he repeats, 
was coming down the river, and she luffed, 
and shot across towards the Pennsylvania 
shore. 

This is, I believe, a summary of the direct 
evidences on both sides; and I confess the 
account given by those on board the steamer 
strikes me as much the more probable of the 
tvvo. It consists with the objects which both 
vessels had in view. The steamer, struggling 
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to make headway against the tide, and with 
the wind from the northwest, would natural- 
ly keep close under the shore, where the tide 
is always less rapid, and where the wind 
would retard her least. The schooner, bound 
down the river, would keep the tideway and 
wind full, till she was nearly opposite her 
place of destination, and would then luff up 
to reach it The other story supposes that 
the schooner was willing to forego the benefit 
of the favoring tide by keeping outside the 
channel, and that the steamer was desirous 
of encountering it where it was most adverse, 
and making tacks back and forth across the 
river as if she was under sails. The only er- 
ror according to both respondents' statement 
was that the schooner changed her direction 
when she found she was roo close to the steam- 
er; according to the libellants the schoon- 
er's course was unseamanlike, and the 
steamer's absurd. But there is a fact in the 
case which relieves us from the necessity of 
weighing probabilities. It is the character of 
the injury which the steamer received in the 
collision. About this there is no dispute; and 
it proves conclusively that the part of the 
steamer which first came in contact witL the 
schooner was the starboai-d side of her stem. 
Now, this could not have happened by any 
possibility on any version of the libellants' 
story, for there can be no doubt that the 
steamer was coming up the river, and not go- 
ing down. Coming up the river, as the libel- 
lant says she was, or crossing the tide on her 
way up, as the witnesses for the libellants af- 
firm, it would have been her larboard side, 
and not her starboard, which must have 
branted the collision. And, on the other hand, 
the injury, which the steamer would receive 
fi;om a collision such as the respondents de- 
scribe, would be exactly such as was found on 
the steamer's bows,— the schooner, luffing 
suddenly from the tideway towards the Penn- 
sylvania shore, would impinge first on the 
steamer's starboard bow. Indeed there is no 
other possible tlieory of the collision, but 
that asserted by the respondents, which is 
not fatally inconsistent with this unquestion- 
ed fact, that the force or resistance which 
4id the Injury to the stem of the Conestoga, 
the body against which she impinged, or 
which she impinged against her, was on her 
starboard bow. This, of course, decides the 
case against the libellants. 

The course taken in the argument, and the 
somewhat varying opinions which were ex- 
pressed by the experts who were examined, 
respecting the rules of river navigation, make 
it proper for me to say, that this court adopts 
without limitation what it supposes to be the 
rules of the English Trinity House. I re- 
cite them succinctly here, for the informa- 
tion of those who are engaged in navigating 
our coast and river. If two sailing vessels 
are approaching each other in such a manner, 
that they may probably come together if both 
hold their course: then, 1. If both are go- 



ing free, or with the wind abeam, both are to 
port the helm, so as to pass larboard side 
to larboard. 2. If both are going closehauled, 
or by the wind, the vessel on the larboard 
tack is to bear away, so as to pass larboard 
side to larboard. 3. If one is going with the 
wind fair, and the other closehauled, or by the 
wind, the vessel having the wind fair is to give 
way, and the vessel going closehauled is to 
keep her wind. Steamers are regarded as sail- 
ing vessels that have the wind free; there- 
fore, 4. When a steamer is approaching a sail- 
ing vessd going closehauled or by the wind, 
in such a manner as to hazard a collision be- 
tween them, the steamer is to give way, and 
the vessel going closehauled is to keep her 
wind. 5. When two steamers, or a steam- 
er and a sailing vessel, with the wind free, 
are approaching each other in such a mannei' 
as to hazard a collision, both are to port the 
helm so as to pass larboard side to larboard. 
These five rules, it will be remarked, apply 
to those cases only, in which the two ves- 
sels are approaching each other in such a man- 
ner that they may come together if both hold 
their course. In other cases, the rule which 
has been practically sanctioned by the courts 
of admiralty and which the present case il- 
lustrates, may be expressed thus: 6. "^Tiere 
two steamers or two sailing vessels with the 
wind free, or a sail vessel with the wind free 
and a steamer are approaching each other, 
but in such a manner that by each keeping her 
course they will go clear of each other, nei- 
ther is to change her course when near the 
other without necessity, unless it be to in- 
crease the distance between them. I do not 
wish to be understood as deciding beforehand 
that these rules admit of no exceptions. There 
doubtless -are such, that refer themselves to 
the direction and force of tides, the depth of 
channel way, and the draught of vessels, and 
the Intricacies that sometimes embarrass the 
navigation of a crowded thoroughfare. But 
the exceptions are few; and the circumstances 
must be very nearly imperative, to exclude a 
particular case from the operation of the gen- 
eral rules. In decreeing for the respondent in 
the case immediately before me, I feel reluc- 
tant to award damages against the libellants. 
I believe they did not intend to do any wrong, 
but that they probably were ignorant of the 
rule of navigation, and lost their self-posses- 
sion as they found themselves approaching 
the steamer. They have suffered heavily in 
the loss of their vessel. If a precedent can 
be found for such a coiu:se, I shall dismiss 
the respondents' claim for damages. At pres- 
ent I dismiss the libel with costs; and will 
hear from the counsel of the parties before I 
go farther. Decree accordingly. 

[NOTE. On appeal to the circuit court, the 
learned judge, after examining the testimony 
in the case very carefully, reached the conclu- 
sion that tiie steamboat Conestoga was in fault. 
The decision of the district court was reversed, 
and decree entered for libelants. Case No. 
S,G22a.] 
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Case No. 8,6S2a. 

LYLE V. The CONESTOGA. 

[4 Am. Law J. (N. S.) 183J 

Circuit Court, E. D. Pennsylvania. 1851.1 

Collision— CoNPtiCT of Testisioxt— Accookta- 
BiLiTr OF Steam Vessels. 

[1. Steamboats should be held to a rigorous 
rule of accountability. Steam vessels are al- 
ways considered as having the wind free, and 
must always give away.] 

[2. In the case of a collision between two ves- 
sels, and a direct conflict of testimony, the court 
will, in deciding the case, look to the reasonable- 
ness of the two stories, deciding for the more 
reasonable story, bearing in mind that in these 
cases the probabilities are that neither side tells 
the whole truth. Case No. 8,622, affirmed.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Pennsyl- 
vania.} 

[This was a libel by the owners of the 
schooner Margaret against the charterers of 
the steamer Conestoga, for damages for col- 
lision. The claimants filed a cross-bill for 
damages from the same collision. The court, 
dismissing the libel, reserved its decision as 
to the claim of the respondents. Case No. 8,- 
622, Libelants appealed.] 

K. R. Smith, for libellant 

Mr. Kane and H. Wharton, contra. 

GRIER, Circuit Justice. I have heard this 
ease twice argued, and very ably argued, by 
the learned coimsel. I have carefully ex- 
amined the testimony two or three times, and 
have been unable to get ild of the convic- 
tion that the steamboat was, in this case, 
(as in almost all others,) in fault for this col- 
lision with the schooner, and that her owners 
should pay for the loss incurred. There are 
no principles of law in dispute in this case. 
The rules which govern cases of this sort are 
well stated by the learned judge of the dis- 
trict court The law imposes on the vessel 
having the wind free, the obligation of tak- 
ing proper measures to get out of the way of 
a vessel close-hauled, and of showing it had 
done so; if not, th6 owners are responsible 
for the loss that shall ensue. Steam vessels 
are always considered as having the wind 
free, and must always give away. 

The difficulty in this case, as in most others, 
is with the facts, not the law. It is vain to 
expect the truth from the steersman or pilot 
of the colliding boat. He will not admit that 
he was diimk or asleep, or paying no atten- 
tion, and not keeping a proper look-out. In 
all instances where a steamboat runs down 
a sailing vessel, by attempting to pass imder 
her bows when she should have ported her 
helm, the pilot invariably swears that the 
vessels were steering entirely clear of one 
another, when suddenly, as they were about 
to pass, the schooner lufCed right across the 
bows of the steamboat, and the pilot of the 
schooner invariably swears, that, while the 

1 [Reversing Case No. 8,622.] 



boats could easily have passed the larboard 
of each other, without even porting the helm, 
the steamboat turned right across the track 
of the schooner and run her down. Take the 
story of the steamboat pilot as true, and the 
schooner must have purposely run under the 
bows of. the steamboat; while,' by the story 
of the other, the steamboat must have pur- 
posely nm down the schooner. And such is 
the case before us. I do not believe the state- 
ment of either of the pilots; they each en- 
deavor to make out a strong case for their 
own side, but make it a little too strong. I 
have observed in all such cases that other 
persons on board the steamboat, whose at- 
tention is never turned to the matter until the 
very moment of the collision, will very hon- 
estly swear that the schooner lufEed across 
tlie bows of the steamboat, because it would 
appear so to them, who could not distinguish 
between the motion of their own boat and 
that of the other. Besides, when through the 
carelessness of a steamboat, a schooner, run- 
ning closehauled to the wind, is about to be 
run down, the steersman will naturally cause 
her to luff to the wind, €o lighten the effect 
of the collision. In many, if not all cases, 
the luffing, if there be any at all before the 
collision, is caused by the apprehension of Im- 
mediate and certain collision, and is not the 
cause of the collision. There may be cases (I 
have known one) in which the steersman of the 
schooner, by attempting to get out of the 
way, when he should have left that duty en- 
tirely to the steamboat, has, by his ignorance 
and offlciousness, been the cause of the col- 
lision. But I cannot be satisfied from the tes- 
timony in this case, that it comes within that 
description. 

These points seem to me clear: The steam- 
boat, in passing Marcus Hook, had sheered 
out considerably into the river, and was run- 
ning a northeast course, which would take 
her towards the western shore, as she was 
desirous to keep near it The schooner was 
laying her course from the middle of the 
river for the mouth of Hook Creek, where she 
intended to stop. It was before daylight in 
the morning, when, though vessels might be 
seen at some distance, their exact position or 
course could not be so easily distinguished; 
those on board of the schooner might easily 
suppose that the steamboat was in the mid- 
dle or far side of the river, for her relative 
position in the river would not be easily dis- 
covered without . a correct estimate of her 
distance. The pilot of the steamboat might 
on a hasty view, form the same notion a,s to 
the position of the schooner. He would take 
it for granted that the schooner would con- 
tinue on down the middle of the river, as he 
was ignorant of her intention to run to the 
mouth of Hook Creek, and knowing his own 
intention to run as near the shore as he could, 
he concluded that there would be no danger 
of the boats approximating, when, in fact, 
they were approximating a point at which 
their course would intersect The captain or 
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mate had retired, evidently under this sup- 
position. The lookout had retired to warm 
himself at the chimneys. The pilot suppos- 
ing the schooner to be on her course down the 
river, says, "he could not tell where she was 
hound, further than aown the river;" instead 
of running obliquely for the shore, keeps on 
his course for the point of intersection, he 
hears the hails and shouts from the schooner 
as he approached her, and, instead of porting 
his helm, he admits he "starboarded his wheel 
a little," and this was all he did, by his own 
statement, to avoid the collision, with the 
exception of attempting to stop his boat after 
the collision had become inevitable. It was 
his duty to keep out of the way and avoid 
the collision. I am not satisfied that he did 
anything to that end, even from his own 
statement. Either from a want of a proper 
look-out, or from his own inattention, he had 
failed to observe that the course of the schoon- 
er was to the mouth of the Hook creek, and 
"that" (in the words of Captain Tuft,) makes 
a diffei'ence and a very important difference 
in the case. The character of the injury re- 
ceived by the steamer in the collision, is sup- 
posed to confirm the slorycf the steamboat pi- 
lot and refute that of the pilot of the schooner. 
This is true, if we must assume that one of 
them has spoken the whole truth, and the 
other is entirely false. But, as I have said, 
the tale of either of them, as the whole truth, 
is incredible; they each tell the stereotyped 
story, to be found in eveiy case of the kind, 
and always false. Allowing the usual per- 
centage upon the admission of the pilot of 
the steamboat, that he "starboarded his helm 
a little," and that the schooner had luffed 
into the wind to evade the force of the col- 
lision, when it had become inevitable, as she 
would naturally do, there is no difficulty in 
perceiving that the starboard side of the stem 
of the steamboat might first come in contact 
with the schooner. On the whole I am con- 
vinced, from a careful examination of the 
testimony: 1. That the steamboat had not a 
proper look-out, under the circumstances of 
her situation. 2. That the schooner was run- 
ning her proper course for the point of des- 
tination. 3. That the steamboat pilot, either 
from want of attention in himself, or of a 
proper look-out, was not aware of the fact. 
4. That he took no proper measures to avoid 
the collision, when he might have done it with 
ease, and that starboarding his helm, when 
warned by the shouts from the schooner af 
the probable collision, only increased the cer- 
tainty of it, and shows from his own confes- 
sion, his want of attention or proper lookout, 
and an absence of all proper endeavors to 
8 void a collision till it was too late. 

I am convinced that it was necessary to the 
safety of sailing vessels, that steamboats be 
held to a rigorous rule of accountability. Tf 
the story of the steamboat pilot, that the 
schooner, running a course clear of the steam- 
boat, suddenly luffs in the wind to throw her- 
self in the way of the steamboat, apparently 



with the intention of getting herself run 
down, and floats herself against a steamboat 
standing still and is thus sunk,~I say, if sucii 
a story is expected to be believed, it must be 
better corroborated than it has been in this 
case. Let judgment be entered for the libel- 
lant, and the case referred to the clerk to as- 
sess damages. 

[For proceeding respecting costs, see Case No. 
9,070.] 



LYLB (PICKETT v.). See Case No. 11,125. 
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Case Wo. 8,633. 

LYLES V. ALEXANDRIA. 

[1 Cranch, C. C. 473.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1807. 

Pleabixg — Defective Declaratiok. 

A declaration against "the common council of 
Alexandria," for v^'ork and labor done for "the 
mayor and commonalty," must show how the 
new corporation is liable for the debts of the old. 

This was an action of assumpsit for work 
and labor done by the plaintiff for the town 
of Alexandria, under its old charter of 1779, 
when its corporate name was "The Blayor 
and Commonalty of the Town of Alexan- 
dria," and this suit was brought against the 
corporation under its new charter of 1804. 
by the corporate name of "The Common 
Council of Alexandria." The declaration 
stated the work was done for the mayor and 
commonalty, &e., but did not aver that the 
new corporation, (the common council, &e.) 
was liable for the debts of the old, nor refer 
to the new charter by which it was so made 
liable. 

And for this cause THE COURT (DUCK- 
ETT, Circuit Judge, absent), an-ested the 
judgment. 

E. J. Lee, for plaintiff. 
Mr. Taylor, for defendant. 



Case No. 8,6S4. 

LYLES V. ALEXANDRIA, 

[1 Cranch, C. C. 361.] i 

Circuit Court, District of Columbia. Nov. 
Term. 1806. 

Bill or Exoeptioxs— Refusal of Judge to Sign* 

The court will not sign a bill of exceptions, 
which states that it contains all the evidence in 
the cause, unless, &c. 

THE COURT (DUCKETT, Circuit Judge, 
absent,) refused to sign a bill of exceptions 
stating that it contained all the evidence 
offered in the cause; that fact not appearing 
to be agreed by the parties, and the court 
not being satisfied that the whole evidence 
was stated. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case Wo. 8,625. 

LYLES T. STYLES. 

[2 Wash, C. O. 224.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1808. 

Partxekship — Parties Jointly Concerned in 
AN Adventure— Joint Owners— Pow- 
ers AND Rights. 

1. The plaintiff and the defendant were joint- 
ly concerned in an adventure to St. Domingo, 
which was placed under the management of the 
defendant, who commanded the vessel in which it 
was shipped, and who was to dispose of it on 
joint account. In a letter, addressed by the 
plaintiff to the defendant, before the vessel sailed, 
the plaintiff advised that the property should be 
sold for cash or produce. The defendant sold 
the property for bills on the French government, 
which, having been remitted by the plaintiff to 
France, were not paid. This being a joint con- 
■corn, -Uie defendant had the power and the inter- 
est of a partner, as to the disposition of tlie car- 
go. 

2. The joint owner might advise, but he had no 
right to order; and the paper addressed by him to 
the defendant, was to be considered as advice 
only. 

3. If the conduct of the defendant was fair, 
in the transaction, he is not answerable to the 
joint owner for the loss pustaftied by taking the 
bills. 

[Cited in Jenkins v. Peekinpaugh, 40 Ind. 138.] 

Action upon an account. The principal 
<luestion of law arose on the following facts: 
The plaintifiE shipped on board the defend- 
ant's vessel, which he commanded, a parcel 
of goods, on the joint account and risk .of 
plaintiff and defendant, to be carried to Port 
Republican; where, by agreement, the same 
were to be sold by the defendant, for the 
joint account, without any charge by defend- 
ant for freight or commission. The bill of 
lading and invoice coiTesponded. It was 
proved, by a clerk, of the plaintiff, that in 
order to diminish the duties to be paid at 
Port Republican, where the duties were then 
charged on the invoice, that an invoice was, 
by the clerk, with the consent of defendant, 
made out, charging the goods at half their 
real value. Before the defendant sailed, the 
plaintiff put into his hands a papei', contain- 
ing his views of what should be done With 
the cargo, paiiicularly advising that no part 
of it should be left unsold in St Domingo; 
and that it should be disposed of for cash or 
produce. Nothing was heard of the defend- 
ant, after he sailed, for nearly a year; but 
ceitain bills, drawn at St Domingo on the 
French government, were forwarded by the 
defendant to his wife in Philadelphia, with 
directions to sell them at forty per cent, dis- 
count. They could not be sold for any thing. 
The plaintiff received them, and after some 
time sent them to his correspondent in 
France, in order to get them paid. But they 
have never yet been paid. 

"Witnesses were examined, to prove that the 

1 rOriginally published from the MSS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Ppters, Jr., Esq.] 



French, at St Domingo, were in the habit of 
seizing goods brought there, and paying for 
them in bills drawn on the government " The 
account of sales of this cargo rendered by de- 
fendant, was according to the low invoice. 

It was contended, by Mr. Tod, for plaintiff, 
that the defendant had misconducted him- 
self, in selling for government bills, particu- 
larly in the face of the plaintiff's instruc- 
tions; " and, therefore, that the whole loss of 
them should fall upon him. 

Mr. Gibson, for defendant, insisted that the 
defendant had acted fairly, and was not lia- 
ble for the loss to the plaintiff, to which he 
was as much exposed as the defendant; that 
there was good reason for believing that the 
goods were taken from the defendant, and 
the bills forced upon him; and that, at all 
events, the plaintiff, by receiving the bills, 
had waived all objection. 

"WASHINGTON, Circuit Justice (charging 
jury). The plaintiff and defendant were 
jointly concerned in this adventure, and the 
defendant* had the power and interest of a 
partner, as to its disposition. The letter 
from the plaintiff to the defendant, ii im- 
properly called a letter of instructions, or 
even an agreement by defendant, to sell for 
cash or produce. The plaintiff had a right 
to advise, but not to order; and such is the 
style of the letter. If you are of opinion 
that the conduct of the defendant was per- 
fectly fair, then there is no ground upon 
which to charge him with the loss of these 
bills. 

The jury, as to this part of the account, found 
according to the charge. 



LYLES (UNITED STATES v.). See Cases 
Nos. 15,645 and 13,646. 

LYLES (VO"WELL v.). See Cases Nos. 17,- 
020 and 17.021. 



Case "No. 8,626. 

LYMAN V. ARNOLD et al. 

[5 Mason, 195.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1828. 

Easements— Liberty to Dig Canal — Pkopertt 
Right in Materials Dug up. 

A liberty granted in a deed "to dig a canal 

through the grantor's land," does not include, as 

an incident, the proprietary interest in the soil, 

when dug up and removed. 

[Cited in note to "Welch v, Wilcox, 101 IMass. 

162. Cited in Bean v. Coleman, 44 N. H. 

544.J 

Bill in equity [by Thomas Lyman against 
James' Arnold and others] for an injunction 
to prevent a removal and sale of ceitaln 
stones dug out of a canal, and also for relief. 
The cause came on to be heard upon the bill, 
answers and depositions. 



1 [Reported by William P. Mason, Esq.] 
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J. L. Tillmghast, for plaintiff. 
"S'^Tiipple & Searle, for defendants. 

STORY, Circuit Justice, Tlie present suit 
is a bill in equity brought for an injunction 
and relief, on account of an asserted claim 
by the defendants of a right to tai;e, remove, 
and sell, certain stones and other materials 
dug out of a canal, which the plaintifE has 
consti-ueted through the land of the de- 
fendants, under an agreement for that pur- 
pose. The plaintiff alleges, that these stones 
and materials are his own property, and that 
a sale has been made of a part of them by 
the defendants; and as to the residue, which 
are still on the land of the defendants, and 
on which they were rightfully placed, they 
have obstructed the plaintiff in the removal 
and use of them, &e. The title of the plain- 
tiff is set forth in various ways in the bill. 
In the first place, it is derived, as an in- 
cident to a written grant; in the next place, 
from a parol grant, or contract; and in the 
last place, from the acquiescence of the de- 
fendants, which, under the circumstances of 
the ease, has operated as a constmctive 
fraud upon him by inducing him to make 
the canal, and incur heavy expenses, on the 
faith of a full right to such stone and ma- 
terials. I lay out of the case all consid- 
ei-ation of the two last heads of title, because 
they are expressly denied in the answers, 
and there is no sufficient proof to support 
them against such denials. The whole ques- 
tion, therefore, resolves itself into the first 
head; and to the consideration of that the 
attention of the court will be exclusively 
addressed. 

On the 12th of May 1814, James Arnold, 
(one of the defendants,) by his deed of that 
date, conveyed to Daniel Lyman and Samuel 
G. Arnold (under one of whom the plaintiff 
claims title) a certain tract or parcel of 
land in Cumberland, in Rhode Island, the 
boundaries whereof are mentioned in the 
deed, together with one half of the water in 
Pawtucket river at Woonsocket Falls, at the 
dam there erected on said river, with liberty 
to dig a canal through the grantor's land, 
and across the road from the canal, in which 
the grantor then took out the water from 
his pond into the trench on the easterly side 
of the road, to the northward of the grantor's 
old machine shop, doing no injury to the 
grantox''s buildings, and from thence to thp 
land by the said deed conveyed, but no 
deeper than the canal already dug by the 
grantor, with liberty, at the expense of the 
grantees, to widen the grantor's canal, as far 
as might be necessary for the full improve- 
ment of the privilege by said deed con- 
veyed, without injury to the grantor, and 
without deepening his canal; and the said 
canal not to be deepened by either party 
without the consent of the other; the gran- 
tees sufficiently and substantially, at their 
own expense, to cover the canal to be dug 
by them from the grantor's canal to said 



trench, and forever thereafter to be at the 
one moiety or half part of the expense of 
repairing, supporting, and rebuilding the 
dam across the river: To have and to hold 
the same premises to the said Daniel Ly- 
man, and Samuel G. Arnold, their heirs 
and assigns, with all the appurtenances, 
privileges, and commodities, to the same be- 
longing, or in any wise appertaining. 

Such are the substantial clauses in the 
deed. The stones and other materials now 
in controversy were dug out of the canal 
thus authorized through the grantor's land. 
It is material to state, that they are not now 
claimed by the plaintiff, as necessary or 
proper, or even desirable for the purpose 
of constructing, or securing, or embanking 
the canal. But the claim is, that the grant 
above recited contains a good conveyance 
of all the soil, stones, and materials so dug 
up in the course of that canal, exclusively 
to the use of the grantees, and that the de- 
fendants or any of them have no right to 
intermeddle therewith. In short, the claim 
is of an exclusive property by grant to all 
the stones, soU,^ and materials throughout 
the whole extent of the canal, in the gran- 
tor's land, and to the length, breadth, and 
depth, which it is authoxized to be dug. I 
give no opinion, what would be the result, 
if the title now set up to these materials 
were merely to the use of them, for the pur- 
pose of constracting, securing, or embanking 
the canal, or indeed for any other purpose 
connected with its existence or necessary- 
use. That point does not arise upon these 
pleadings, and is not involved in the present 
discussion. The question is, whether the 
absolute property in tliese materials passed 
by this grant to the original grantees in the 
deed. In the construction of grants, that 
is doubtless to be adopted, which gives en- 
tire and liberal effect to the intention of the 
parties. When the object is distinctly seen, 
the ordinary means, by which it is to be at- 
tained, are presumed to be within the pur- 
view of the parties. If the use of a thing 
is granted, whatever is necessary for the 
enjoyment of such use, or for the attainment 
of such use, is, by implication, granted also. 
Go. Litt. 56a; Shep, Touch, 90; Saunders' 
Case, 5 Coke, 12; 4 Bac, Abr. "Grants," 1, 5; 
Perkins' "Grant," 111, 112, 116. But if It be 
not necessary, but may be a convenience 
only, it is not granted. Plow. 16a; Com. 
Dig. "Grant," E, 11. So, too, grants are to 
be construed according to the subject mat- 
ter, and the natural presumptions arising 
from their terms, and thus to render them 
expositions of rational intentions. If a con- 
tract is made allowing a person to dig coals 
or turf in another's land, the law presumes, 
that the coal or turf is to belong to the 
grantee. So, if a license is given to one 
to work another's mine, the presumption is, 
that he is to have the produce of his labour. 
The i-eason of such an interpretation of the 
contract is, that the .grant is supposed to be 
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intended for the benefit of the grantee, 
and to give him a substantive interest, and 
not to impose a burthen. If he had no in- 
terest in the thing for the labour be- 
stowed upon it, he could have no recom- 
pense, and the grant, as such, would be ut- 
terly worthless and nugatory. But if a 
grant were to dig in another's soil, and lay 
a drain or pipes, it would not be so clear, 
that the grant included the property of the 
removed soil. See Pomfret v. Rieroft, 1 
Saund. 321, 322, and note b. It would not 
be necessary to the fair enjoyment of the 
privilege. And Plowden (Comm. 16a) in- 
stiTicts us, that if it would be a mere con- 
venience to the party, it would not pass as 
an incident, unless it were also necessary. 
The case put at the bar affords another 
strong illustration of the true principle. If 
a grant is made of a way over another's 
land within particular boundaries, that may 
include the right to dig up and level the 
sou, or even to remove parts, so as to make 
the way passable; and to use the soil for 
this purpose; but all this would be per- 
fectly consistent with the right of the soil 
remaining in the original proprietor. Where 
a highway is made over another's land, the 
soil still remains in the owner, subject to 
the easement. See Jackson v. Hathaway, 
15 Joiins. 447; Perley v. Chandler, 6 Mass. 
454; Stackpole v.. Healy, 16 Mass. 33; Rob- 
bins V. Borman, 1 Pick. 122. If there 
are trees on it, they are his. If it be neces- 
saiy to cut them down and reipove them, 
in order to make the highway, still the prop- 
ei'tv of the trees, so cut down, is un- 
changed. The reason is, that nothing is 
deemed included, to pass, as an incident 
to an easement, but what is necessary to 
its reasonable enjoyment. The change of 
property in such trees is not necessary to 
such enjoyment. The case of Lord Darcy v. 
Askwith, Hob. 234, affords an illustration 
of this doctrine. There the lease was of 
certain coal mines, and the lessee cut down 
trees for the use of the coal mines; and 
being sued in waste, he pleaded, that he cut 
th'em down, and used them for the making 
of puncheons, corses, and other utensils in 
and about the coal mines, without which 
they could not dig, and get the coals out of 
the pits, and he did bestow them accord- 
ingly. On demurrer, the court held the 
plea bad, because, though a grant of a thing 
did carry all things included, without which 
the thing granted could not be had; jei that 
must be undei-stood of things incident, and 
directly necessary. Another illustration is 
in Harrison v. Parker, 6 East, 154, where 
it was held, that if a party builds a bridge, 
and dedicates it to the public, he still re- 
tains his proprietary interest in the materi- 
. als, and as soon as they cease to be used 
as a part of the bridge, he is entitled to re- 
cover them. Saunders' Case, 5 Coke, 12, is 
not at all at variance with these principles. 
In that case, there was a lease of certain 



lands, on which there was an open mine.. 
The lease conveyed the same land with all 
the profits &c.; and it was held no was;te- 
to work tlie open mine; and the reason was, 
that, being an open mine, the intention of 
the parties must be presumed to be to grant 
all those things, which might be used in the- 
then state as profits of the land. The mere- 
fact, that a person having a grant of a 
privilege, servitude, or easement, in the land 
of another, bestows his labour upon the- 
soil, or separates it, and gives it value there- 
by, constitutes no sufBcient ground to infer 
a change of property in the soil; for such, 
labour is bestowed in order to enjoy such 
privilege, servitude, or easement. 

In order to decide, therefore, what is con- 
tained in the grant in the present case, it is- 
matefial to consider the terms of the deed, 
and the apparent object of the parties. The- 
object of the parties is to grant the right 
to make a canal at the expense, and for the- 
use and benefit of the gi-antees across the- 
grantor's land. This is plainly to be in- 
ferred from the very terms of the deed. The- 
words are, "with liberty to dig a canal 
through the grantor's land," and it is after- 
wards 'spoken of as a "privilege." A rea- 
sonable interpretation of this language must 
be, that the liberty to dig the canal includes, 
the right to use it, when dug; for without 
such right, there could be no improvement 
of the privilege, or any benefit to the gran- 
tees. The principal right, franchise, ease- 
ment, or servitude, call it which you may, 
is the canal, and the liberty to dig up the- 
soil for this purpose would have followed,, 
as an incident, even if it had not been ex- 
pressly given. There is not one word in 
the deed, which purports to grant any right 
in the soil itself, either before or after its- 
removal. In this respect, there is a total 
silence. How then is it to be inferred? If 
at all, it must be, because such a right to-" 
the soil flows as a necessary incident to the- 
express grant. Now the "liberty to dig a 
canal" does not necessarily require, that the- 
soil dug up should pass to the grantee; for 
there may be the most perfect enjoyment 
of that liberty without it. If the soil is 
separated and removed, and the canal is 
dug, it is wholly immaterial to the exercise- 
of that right, what afterwards becomes of 
it. Suppose the fact to be, that trees should 
stand in the route of the canal; would they, 
after they were dug up or removed, belong- 
to the grantee, or remain in the original 
owner? I apprehend, in the latter; and if 
so, in what respect does that differ from the 
case of the soil. Each, before the severance, 
was part of the freehold. Why should one^ 
pass, any more than the other, to the 
grantee, if not necessary for the purposes of 
constructing the canal? The argument of 
the plaintiff proceeds upon the ground, that 
the property of the materials might be bene- 
ficial to him, and constitute some recom- 
pense for his labours. Be it so; but that 
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does not make it a matter of right. There 
may be many conveniences, which yet do 
not pass as incidents to a grant. When 
the parties make their contracts, it is their 
duty to provide for such conveniences. When 
the law is called upon to interpret their 
acts, it has nothing to do with such matters; 
it can act only upon necessary incidents, or 
implications. My opinion is, that in the 
present deed, there is no express grant of 
any right to any soil; that it is not im- 
plied as an incident to any thing granted; 
that the liberty to dig a canal imports no 
more than a right to separate and remove 
the soil for the purposes of the canal; and, 
that such a liberty is quite consistent with 
the proprietary interest in the soil remain- 
ing in the grantor. Upon this ground, I 
think, the bill must be dismissed. 

It is unnecessary to touch the question, 
whether this case be a fit case for equity 
Jurisdiction, supposing the bill were main- 
tainable in point of fact, as it is contended 
a complete remedy exists at law. We may 
leave that point for decision, when it be- 
comes necessary to the judgment of the 
court. Bill dismissed. 



LYMAN (BANK OF UNITED STATES v.). 
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Case No. 8,627. 

LYMAN et al. v. BROWN et al. 

£2 Curt. 559.] i 

Circuit Court, D, Rhode Island. Nov. Term, 
1855. 

Pleading— Lis Pendens Ple4Ded in Abatement 
— Foreign Judgment — Merger — Plea in Bar. 

1. Lis pendens in a foreign country is not a 
good plea in abatement. 

[Cited in Loring v. Marsh, Case No. 8,514; 
Pendergast v. The General Custer, 10 Wall. 
(77 U. S.) 218; Brooks v. Mills Oountv, 
Case No. 1.955; Hughes v. Elsher. 5 Fed. 
264; Latham v. Ohafee, 7 Fed. 523.] 

2. A foreign judgment does not merge the origi- 
nal cause of action, and cannot be pleaded in bar 
of an action founded thereon. 

[Cited in New York, L. E. & W. R. Co. v. 
MeHenry. 17 Fed. 418; Mellin v. Horliek, 
31 Fed. 866. Cited, but not followed, in 
McMullen v. Richie. 41 Fed. 503.] 

[Cited in Ault v. Zehering, 38 Ind. 434. Cited 
in note in Eastern Tp. Bank v. Eeehe, 53 
Vt. 177.] 

This was an action in which the plaintiffs 
[William Lyman and others] coimted on bills 
of exchange, accepted by the defendants 
[Brown, Hibbard, Browne & Co.] and in- 
dorsed to the plaintiffs. The original writ, 
by which the action was commenced, was 
returnable to and entered at the last term. 
Personal service was made on some of the 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 



defendants, who were copartners, and all of 
them appeared by attorney, and pleaded that 
they never promised, &c. 

Mr. Jenckes for defendants, moved for 
leave to plead, puis darrein, that the plain- 
tiffs had recovered a judgment against the 
defendants for tlie same cause of action, in 
a court of record, in the Province of Lower 
Canada. 

Mr. Jenckes, for the motion. 
Mr. Ames, contra. 

CURTIS, Circuit Justice. The defendant 
could not have pleaded the lis pendens in a 
foreign jurisdiction, in abatement of this 
action. White v. Whitman [Case No. 17,- 
561], and cases there cited; Lindsay v. 
Larned, 17 Mass. 197; Colt v. Partridge, 7 
Mete. (Mass.) 570; Casey v. Harrison, 2 Dev. 
244; Maule v. Murray, 7 Term R. 470; Bay- 
ley V. Edwards, 3 Swanst. 703; Foster v. 
Vassal!, 3 Atk. 589; Dillon v. Alvares, 4 
Ves. 357; Salmon v. Wootton, 9 Dana, 423. 
I am aware that this law has been doubted, 
and in a few cases such a plea has been 
said to be sufficient. Ex parte Balch [Case 
No. 790]; Hart v. Granger, 1 Conn. 154; 
Ralph V. Brown, 3 Watts & S. 399. 

It seems to me that the ground upon whicii 
the plea of a prior suit pending has' been 
held to be sufficient to abate the second suit, 
is not applicable, where the second suit is 
pending in a foreign country, or even in an- 
other state of this Union. That ground, I 
understand to be, that the defendant shall 
not be twice vexed for the same cause of 
action, where the court can see that in each, 
the remedy is substantially the same. But 
the court must be able to see that the rem- 
ed3' in each suit is substantially the same. 
Thus a writ of right is not abated by the 
pendency of a writ of entry for the same 
land. Com. Dig. "Abatement," H, 24. Nor 
trespass in O. B. by replevin in the sheriff's 
courL White v. Willis, 2 Wils. 87. Nor an 
action by assignees of a bankrupt by a prior 
suit by the bankrupt. Biggs v. Cox, 4 Barn 
& C. 920. And where a distinct jurisdiction 
is sought, whose process, as to person or 
property, may obtain a satisfaction not with- 
in the reach of that in the first suit, how 
can the court see that the remedy is sub- 
stantially the same? If a judgment be re- 
covered in one state, the plaintiff may im- 
mediately sue upon it in another. He is not 
bound to show that he has exhausted the 
means of relief under it, in the state whert- 
it was recovered. If he may sue a second 
time in another state, for the same debt, as 
soon as a judgment has been recovered, ami 
without taking out an execution, why may 
he not sue a second time on the original 
cause of action, before recovering a judg- 
ment? It may be said the defendant would 
be thus compelled twice to defend himself. 
But where the suits are in different states, 
one successful defence would be a bar in 
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the other suit; and if one suit is in a for- 
eign country, though perhaps it is not fully 
settled that a judgment for the defendant 
on one, Tvould be treated as a final bar on 
the other, yet if it would not, then the de- 
fendant may be compelled to defend him- 
self a second time, and this whether both 
suits are, or are not pending at the same 
time. I haye considered this question, in 
this case, because if it be allowable for a 
creditor to seek two remedies at the same 
time in different jurisdictions, and the pend- 
eucy of the first suit cannot be pleaded in 
abatement of the second, he ought to be al- 
lowed to conduct each of them to a judg- 
ment; since it is only by so doing ho can 
make each effectual as a remedy; and 
where, as in this case, the discretion of the 
court is appealed to, for leave to plead puis 
darrein, the court ought not to use its dis- 
cretion so as to deprive the creditor of a 
remedy in this jurisdiction. 

But I do not rest my decision on this 
ground, for I am satisfied I ought not to al- 
low the plea to be filed, because it would 
not be a defence. What is asked for is, 
leave to plead the Canadian judgment in 
bar of the action, upon the ground that the 
recovery of that judgment has merged the 
original cause of action on the bill of ex- 
change, so that it no longer exists, and can- 
not form a ground for a judgment in this 
suit. That it can only be pleaded in bar, 
and if a good plea, is so, as showing a mer- 
ger, is clear. Bank of U. S. v. Merchants' 
Bank of Baltimore, 7 Gill, 415; Marsh v. 
Pier, 4 Kawle, 273. 

There is some uncertainty concerning some 
of the effects of a foreign judgment. See 
StoiT, Confl. Law, § 603-008; 2 Smith, Lead. 
Cas. 448, note to Duchess of Kingston's 
Case, 1 Rob. Prac. 205; and the most recent 
case I have met with, where the subject was 
elaborately examined by the court of king's 
bench, Banlc of Australasia v. Nias, 4 Eng. 
Law & Eq. 2Ji2. But there is none as to this 
pai-tieular. It does not operate as a merger 
of the original cause of action. Hall v. Od- 
ber, 11 East, 124; Smith v. NicoUs, 5 Bing. 
N. 0. 208; Harris v. Saunders, 4 Bam. & 
O. 411. The fact that assumpsit lies on a 
foreign judgment is decisive, that the de- 
mand has not passed into a security of a 
higher nature, so as to operate as a tech- 
nical merger. Taylor v. Bryden, 8 Johns. 
173, and the more recent cases, in which it 
has been held that a judgment in a state of 
the Union, merges the original cause of ac- 
tion, and that consequently assumpsit will 
not lie, rest exclusively on the effect of the 
constitution and laws of the United States, 
and admit the distinction as to merger, be- 
tween these and foreign judgments. An- 
drews V. Montgomery, 19 Johns. 1G2; Bos- 
ton India Rubber Co. v. Hoit, 14 Vt 92; Na- 
pier V. Gidiere, 1 Speer, Eq. 215; In re Colt's 
Estate, 4 Watts & S. 314. 

The result is, that this plea of a foreign 



judgment, recovered during the pendency of 
this action, would not be a bar, and the mo- 
tion for leave to file it must be denied. 
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LYMAN V. LYMAN et al. 

[2 Paine, 11.] i 

Circuit Court, D. Vermont. Oct. Term, 1829. 

General and Unltmited Partnership — Part- 
nership Trassactions — Joint Ponds — Real, 
Propebty — Legacy — "Wili. — CossTRncTioN — 
Parol Evidence — Husband and Wife — Fam- 
ily Expenses— Dissolution op Partnership— 
Accounting — Contract to Make a Will — Re- 
scission — Compensation fob Improvements 
after Dissolution of Partnership — Compen- 
sation for Partner's Services. 

1. -Two brothers, in 1784, entered mto copart- 
nership without any agreement in writing, the 
principal object of which at first was to carry on 
the business of trade and merchandise, and boat- 
ing on the Connecticut river. It was understood 
between them that all their property was to be 
in common, and that each should be at liberty, 
on joint account, to do any kind of business, 
make any contracts, or enter into any speculation 
at his discretion. This partnership lasted until 
1820, and during the period of its continuance, 
one brother, who had a numerous family, resided 
in Vermont, and the other, who had no children, 
in Connecticut, and the family expenses of botii 
were defrayed out of the joint funds, no ac- 
count whatever being kept of them, and no part- 
nership account having been kept or settled during 
the whole period. As the capital and means of 
the brothers increased their business was extend- 
ed, and they entered into navigation at large, and 
each imported goods, built, nurchased and sold 
vessels, purdiased land in different states, turn- 
pike and toll-bridge shares, and built bridges and 
took the deeds and evidences of title to both or 
either, as he pleased. In the absence of any writ- 
ten agreement between the parties, or any verbal 
contract with respect to the extent of the copart- 
nership and share, the nature of their connexion 
was to be collected from the course of their 
business, their casual declarations, and occasional 
letters and ratifications of each other's previous 
acts. It was held to be impracticable to draw any 
line or set any fixed limits to the partnership 
that would do equal justice to the parties, but 
tliat the partnership must be considered as gener- 
al and unlimited, and all their property of every 
description as held in common, and that the sepa- 
rate acts of one, however ill judged, disastrous 
and unsatisfactory to the other, if done in good 
faith, were partnership transactions. 

2. Where a lot of ground belonged to one of the 
partners before the commencement of the part- 
nership, but buildings were afterwards erected 
upon it with the joint funds, of much greater 
value than the lot, and the proceeds of the prop- 
erty when sold were applied to the uses of the 
firm without objection, the whole was Jield to be- 
long to the partnership. 

3. At an early period in the partnership one 
partner received a large legacy under the will of a 
third person, and without the knowledge of the 
otber partner applied it to the use of the partner- 
ship; held, that as everything was intended to be 

. held in common, and after such a lapse of time, 
all individual interest in the legacy was to be con- 
sidered as abandoned. 

4. Whether one partner has a claim upon the 
firm for private funds put into the concern with- 
out the knowledge of his copartners. Quaere. 

5. Parol evidence of an intent on the part of 
the testator that the bequest should be for the 

1 [Reported by Elijah Paine, Jr., Esq.] 
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joint benefit of both brothers, rejected; no such 
intent appearing from the will. 

6. Another legacy left to the wife of a part- 
ner was for the same reasons held to belong to 
the joint property, as when received, it became 
the property of the husband. 

7. The understanding that no charge was to 
be made for family expenses was held to extend 
to the expenses of the children while minors and 
members of the family, as the parent might 
command their services, but not to advances 
made them after they became of age, 

8. Salaries paid to the children, after they 
became of age, as clerks, held to be a charge 
against the partnership. 

9. Lands bought by a commercial partnership,, 
for the partnership purposes, are considered, in 
equity, as forming part of the partnership fund 
and stock in trade, and standing on the same foot- 
ing as the personal property, particularly during 
the lives of the partners; and in a court of eq- 
uity, it is immaterial whether the title is vested 
in one or both of the partners, for it considers 
the partner having the legal title, as a trustee for 
those beneficially interested. 

10. There was evidence that, in 1814, one of 
the brothers wished to dissolve the partnership, 
but agreed to continue it on the other promising 
to make a will in favor of himself and family; 
that the will was made and afterwards destroyed, 
and that for this reason the brother in whose fa- 
vor it was made in 1820 dissolved the partner- 
ship without the other's consent; and it was licld, 
that the destruction of the will did not justify 
the dissolution of the copartnership, but that the 
dissolution was a rescinding of the contract by 
one brother, which liberated the other from any 
obligation to make the will, 

11. Whether such a contract to make a will 
would hare been enforced if it had not been re- 
scinded. Quaere, 

12. The defendant insisted that the real estate 
should be divided by allowing each party to retain 
what stood in his name and was in his posses- 
sion at the time of the dissolution, at its then 
valuation; and if there was a balance, crediting 
it to the party entitied to it. But the court held 
that a partner is always entitied to have the part- 
nership wound up by a sale of all the property, 
as the best mode of ascertaining its value. 

13. The prayer of the bill was for an account, 
and that the joint fund be divided between the 
parties, and for general relief; but that a sale of 
the property was included in the prayer for gen- 
eral relief, and not inconsistent with lie specific 
relief prayed, 

14. It was contended that the court could not 
enforce an order of sale, except of the lands 
lying within the district; but Jield that the order 
would not require the agency of any officer out 
of the jurisdiction of the court; that it was to 
act only on the parties; and that the powers of 
the court were amply sufficiait to direct a public 
sale of the land, and to compel the parties to con- 
vey the title accordingly. 

15. The property in separate portions had re- 
mained, by tacit consent, eight years after the 
dissolution, in the possession of the different par- 
tics, and each had made valuable improvements 
on the part in his possession, and it was referred 
to commissioners to ascertain and report the 
value of such improvements, to be allowed to 
the party making them. 

16. But this was done only from the extraor- 
dinary character of the case, which would not 
admit of the application of rules by which ordi- 
nary partnerships are settied, one of which was 
admitted to be, that one partner could not call 
upon the other for compensation for improve- 
ments made after the dissolution. 

37. A partner is not entitled to compensation 
for his services, except by special agreement; 
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and the same rule applies after a dissolution. 
Each partner then becomes, with respect to tiie 
property in his hands, a trustee for the other; 
and it is well settied that a voluntary trustee is 
not entitied to compensation for personal serv- 
ices, but only for actual diarges and expenses. 
18. The costs directed to be made out before 
any decree should be made as to costs. 

In equity. 

THOMPSON, Circuit Justice. The general 
object of the bill Sled, in this cause was to- 
have an account and settlement of a partner- 
ship concern, which had existed between Jus- 
tin and Elias Lyman for twenty-five years 
and upwards, the transactions of which have 
been very extended and multifarious, and ar& 
involved in great obscurity for the want of 
proper books and accounts with respect to 
some part of the concerns, and, indeed, an 
entu'e want of any accounts as to some mat- 
ters which have been drawn under examina- 
tion; and all this embarrassment much in- 
creased by the want of any articles of part- 
nership, or any satisfactory evidence show- 
ing a definite contract or understanding be- 
tween the parties as to the nature and ex- 
tent of the partnership. Under such com- 
plicated difficulties, heightened, we are sorry 
to say, by the acrimony with which the con- 
troversy has been carried on, it is hardly lo- 
be expected that exact justice can be done, 
or entire satisfaction given to the parties. 
The conclusions, however, to which we navfr 
arrived, are the result of our best judgment,, 
after an attentive and laborious considera- 
tion of the case. The bill as to Wyllis Lyman 
■ has been dismissed by consent of parties, re- 
serving the question of costs; and the com- 
missioners find no account whatever between 
the complainant and Elias Lyman, Jr. The- 
bill as to him must also be dismissed, and 
the question of costs is reserved. Elias Ly- 
man and Lewis Lyman have put in separate 
answers, and testimony has been taken and 
submitted to commissioners appointed by the 
court. And the cause now comes before the 
court upon numerous exceptions taken to the 
report of the commissioners by the respective 
parties, which we will proceed to consider. 

The first exception taken by Elias Lyman 
to the report of the commissioners relates to- 
the nature and extent of the partnership. The 
commissioners have reported, that as early 
as the year 1795, Justin and Elias entered 
into partna-ship, and that all the property 
that they or either of them then owned was 
understood to be common between them, un- 
der an agreement or undei-standing between 
them that each one should be at liberty to do- 
any kind of business, make any contracts, or 
enter into any speculation at his discretion, 
and that this general and unrestricted part- 
nership continued until the 22d of January, 
1820, when it was dissolved by Elias, with- 
out the consent of Justin. The nature and 
extent of the partnership is not defined by 
any articles of copartnership, but is to be 
collected from the acts and declarations of 
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■the- parties, and the course of business which 
has in fact been caiTied on by them.a it- 
would seem a little extraordinary that a part- 
nership of so imlimited and nndefined a char- 
acter should be entered into between any par- 
ties; and its continuance in this case is only 
to be accounted for from the relationship of 
ihe parties, and some peculiar circumstances 
with respect to the final disposition of the 
property of one of the partners, he having 
no children to inherit it, and the understand- 
ing and expectation that the whole would 
inui-e to the benefit of the family of the 
other. It is not to be expected but that a 
partnership concern for such a length of time, 
and so loosely conducted, will be involved hi 
doubt and difliculty; and if exact justice 
shall not be meted out to the parties, the 
fault will rest upon themselves for having 
involved their transactions in so much ob- 
scurity. It. would be a useless undertaking 
to go through a minute detail of the various 
circumstances which have attended the com-se 
of business between these parties, and from 
which the nature of then: connection is to be 
collected. AH that is deemed necessary is to 
state generally the conclusion to which we 
have arrived from an' attentive examination 
of the proofs. 

The bill alleges the partnership to have 
been one of the most general description, ex- 
tending to all business of every kind, into 
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2 General reputation of a partnership, existing 
between two or more individuals, standing 
alone and not ofEered in corroboration of facts 
and circumstances, is inadmissible in evidence 
to prove a partnership. Halliday v. McDougall, 
20 Wend. 81, 22 Wend. 264; Smith v. Grithth, 
3 Hill, 333. See McPherson v. Rathbone, 11 
Wend. 96; Whitney v. Sterling, 14 Johns. 215. 
In an action • against several as partners, one 
of the defendants is brought into court; he alone 
is brought into court; the plaintiff is entitled 
to recover, if he shows that this defendant is 
a member of the firm. It is not necessary m 
such case to prove that the other defendants 
were members of the firm. Halliday v. Mc- 
Dougall, 22 Wend. 264, reversing the decision 
of the supreme court, 20 Wend. 81. Where a 
note or bill is payable to a firm, strict proof is 
required that the firm consists of the plaintiffs 
on the record. McGregor v. Cleveland, o 
Wend. 475. The declarations of one of several 
partners cannot be given in evidence to prove 
a partnership; they are testimony only against 
the partv making them. McPherson v. Rath- 
bone, 7 Wend. 216. Where two or more are 
charged as partners, articles of agreement be- 
tween them are admissible in evidence, (al- 
though not conclusive,) for the purpose of show- 
ing what the true nature of the connection be- 
tween the parties was at the time it commen- 
ced; but their declarations made at a suhse- 
-quent period, would not be admissible. Mitch- 
ell V. Houlstone, 2 Hall, 351. In the absence 
of all proof to the contrary, partners will be pre- 
sumed to be equally interested in the partner- 
ship funds. Gould v. Gould, 6 Wend. 263. In 
an action against the administrators of a de- 
ceased partner, the surviving partner is a com- 
petent witness to prove the partnership. Grant 
V Shurtel. 1 Wend. 148. A witness, a commis- 
sion merchant in New York, testified that he 
had become acquainted with, and did much 
business for a merchant in Antigua, and under- 
stood, in the course of his business, and from 
general report, that he was a partner in a house 



which either of the parties chose to embark, 
the principal object of which, at the com- 
mencement, was to carry on the business of 
trade and merchandise, and the boating busi- 
ness upon the Connecticut river. But as 
theii- capital and means increased, their busi- 
ness was extended, and that they entered 
into navigation at large, imported goods, 
built, purchased and sold vessels, and en- 
tered into and pursued any sort of trade and 
merchandise, and other business, at discre- 
tion. That the partners, being located at 
different places, each partner purchased land, 
turnpike shares, built bridges, purchased 
shares in toll-bridges, and purchased and 
sold any kind of estate whatever at pleasm-e, 
and paid out of the funds of the partnership, 
and took the deeds or other evidences of title 
to both or either of the said partners, as 
convenience or other motive might require; 
and that during aU the time of the existence 
of the partaership, there were never any 
articles of • partnership in writing expressive 
of the terms thereof, nor did either of the 
partners keep any account of family or per- 
sonal expenses, but all such were paid out of 
the joint funds. The defendant, Elias Ly- 
man, admits there never were any written 
articles of copartnership, but does not under- 
take to set out or define the nature or extent 
of the partnership. He alleges, that as ear- 
ly as the year 1784, he and his brother Justin 



or firm in Iiondon, on whom he had drawn a 
bill of exchange, though the witness had not 
known or heard of the drawer or drawee until 
more than six months after the bill was drawn; 
held, that this was sufficient evidence prima 
fade, to show that the drawer of the bill was 
a partner in such firm. Gowan v. Jackson, 20 
Johns. 176. Two persons signing a DOint note, 
is no evidence of a partnership between them. 
Hopkins v. Smith, 11 Johns. 161. If B. and C. 
have acknowledged the existence of articles of 
copartnership between them and A., which, iip- 
on due notice, they refuse to produce at the 
trial, the jury may reasonably infer that if 
produced, they would have shown the fact of 
partnership. Whitney v. Sterling, 14 Johns. 
215. But the mere acknowledgment of B. and 
C, that A. was their partner, is not sufficient 
to bind him. Id. In an action against A., B. 
and C, as secret partners, the dedaraiions and 
acts of A., though evidence to show that he 
considered himself a secret partner with B. and 
C, are not admissible directly to charge or iru- 
plicate B. as a partner. Whitney v. Ferris, 10 
Johns. 66. In an action of assumpsit against 
A. and B., as partners, they pleaded that the 
promise, if any, was made by A. and B. jointly, 
with one C. and not by A. and B.. &c. Held, 
that the declarations of A. and B., or of C., 
were not admissible evidence in support of the 
plea. Sweeting v. Turner, Id. 216. A. and B. 
are partners in one concern, under the firm of 
A. & Co., and A. is also a partner with C. in a 
distinct concern. A. & Co. drew a bill of ex- 
change on C, who refuses to accept it; in an 
action against A. & Co., as drawers of the bill, 
a promise by C, after he had been arrested, to 
pav it, is not evidence that he was a partner 
with A. in the firm of A. & Co. Bogert v. Lin- 
go, 3 Caines, 92. The existence of a partner- 
ship, the firm of the partnership, and whether 
a note was given on a partnership transaction, 
are facts which may be left to the jury to infer 
from the evidence. Drake v. Elwyn, 1 Caines, 
184. 
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commenced the boating business on the Con- 
necticut river as partners, and continued 
that business until the year 1794, a part of 
■which time they were connected with one 
Hasten in the business. That about the time 
last mentioned, they began to enlarge and 
extend their business of boating; and soon 
after, and by slow degrees, commenced and 
carried on the regular business of merchan- 
dise in the name and under the firm of Justin 
& Elias Lyman. He denies that he over, on 
his part, entered into any speculation out of 
the ordinary course of their boating and 
mercantile business, without the knowledge, 
approbation and consent of Justin prior to 
the year 1814, this being the time when the 
contract is alleged to have been entered into 
respecting the will of Justin; and he denies 
that by any contract, either express or im- 
plied, the said partners were at liberty to 
enter into any sort of trade and speculation 
at discretion, out of their ordinary concerns 
of boating and regular mercantile ti-ansac- 
tions, or that they ever did so except the un- 
authorized and unwarrantable speculations 
of Justin, set out in the answer, and some 
transactions of his own subsequent to the 
contract in June, 1814, respecting the will. 
The answer is veiy far from defining with 
certainty and precision the nature and ex- 
tent of the partnership even in the under- 
standing of the defendant Elias. It is 
difficult to comprehend what is meant by the 
tenn "regular mercantile transactions," as 
used in the answer. And it is admitted by 
defendant's counsel, that the pai'tnership ex- 
tended to every transaction which had the 
assent of both parties; and that in all the 
contracts and dealings of each, both are 
bound as to third parties. And Elias only 
seeks to throw upon Justin the loss in cases 
which were such a gross diversion of the 
partnership fund, that the consent of Elias 
could never be px'esumed to the ti'ansaction. 
Admitting the partnership was in some 
measure limited, under the modification con- 
tended for, we are not aware of any one 
transaction that would not be embraced with- 
in it. It has not been pretended that there 
was any actual fraud committed by Justin. 
The utmost extent of the charges against him 
are the want of judgment and discretion, by 
reason of which he embarked in some wild 
and extravagant speculations. And although, 
in many instances, when Elias first came to 
the knowledge of them, he was dissatisfied, 
yet he always finally aided and assisted in 
carrying the contracts into execution, by ap- 
plying the partnership funds in his hands 
to that purpose: and whethei- his consent was 
previously given, or the transaction subse- 
quently ratified, was immaterial; in either 
ease, he became a party to it. In the absence 
of any written agreement between the par- 
ties, or any verbal contract with respect to 
the extent of the partnership, and where the 
nature of the connection between them is 
to be collected from the course of their busi- 



ness, their casual declarations and occasional 
letters, it is utterly impracticable to draw the 
line or set any fixed limits to the partnership 
that would do equal justice to the parties. 
To consider eveiy transaction which Elias 
might have disapproved of, as out of the 
partnership, and thereby throw all the losses 
upon Justin, would be inequitable, and not 
warranted by any fair construction of the 
course of dealing between the parties. It is 
a much more reasonable, as well as equitable 
conclusion, to consider the partnership gen- 
eral and unlimited, and that all their prop- 
erty of every description was held in com- 
mon.3 If the conduct of either party was 
such as not to meet the approbation of tlie 
other, it was within his power at any time 



3 Two partners being by agreement equal in 
interest, are each bound to contribute an equal 
share of the advances required, but one falls 
short and the other makes up the deficiency. 
The defaulting partner sells out his interest to 
a stranger, and the other unites with the pur- 
chaser in releasing the retiring partner. Held, 
that the release extends to all claims which the 
continuing partner had upon the retiring partner 
on account of the inequalities of their advances; 
for when two or more are equal partners, and 
one furnishes more than his share of the funds 
for the use of the firm, the excess constitutes a 
debt due by the firm, not by the other partner, to 
him who made the advances; and if one fails 
to contribute his due share, the deficit is a debt 
due by Mm individually to the firm. Conwell 
V. Sandidge's Adm'r, 5 Dana. 212. A. agreed 
to give his notes for a certain sum to B., for 
half of B.'s stock in trade, the two to be part- 
ners thereafter, B. believing that A. could ex- 
ecute the notes at any time, suffered him to act 
as a partner, to buy and sell goods in the 
partnei-ship name; but A. failed to execute the 
notes for his share of the stock, and advanced 
no money to the concern. Held, that the deliv- 
ery of the notes was a condition precedent, and 
tliat no partnership existed until' A. complied 
with it. McGraw v. Pulling, 1 Freem. Ch. 
[Miss.] 357. If a partnei-ship be established, 
it is prima facie one of equal interests. Rev- 
bold v. Dodd's Adm'r, 1 Harr. LDel.] 401. In 
the state of New York, no written articles are 
necessary to constitute a copartnership which is 
to take effect immediately; although a written 
agreement may be necessary to bind the parties 
to enter into a future copartnership which is not 
to commence until after the expiration of a vear. 
Smith V. Tarlton, 2= Barb. Ch. 336. But 'even 
where there is a parol agreement to enter into 
a copartnership at a future day, and specifying 
the terms of such copartnership, it seems tliat if 
the parties go into copartnership at the pre- 
scribed time, without agreeing upon any new 
terms, the former parol agreement will be pre- 
sumed to constitute the terms upon which such 
copartnership was entered into and carried on. 
Id. A copartnership which is entered into and 
commenced immediately is not invalid, although 
one of the declared objects of the copartnership 
is to purchase real estate for the purposes of the 
firm, and as a site for the transaction of its 
business. Smith v. Tarlton, 2 Barb. Ch. 336. 
A person cannot claim to be a member of a 
partnership composed of a number of persons, 
unless all the persons composing said firm have 
agreed to accept him as such. Channel v, Fas- 
^tt, 16 Ohio, 166. Equity often declares part- 
nerships utterly void in case of fraud, impo- 
sition and oppression, in the original agreement; 
or decrees a dissolution of partnership unobjec- 
tionable in its origin, but which subsequent 
causes have rendered onerous and oppressive. 
Howell v. Harvey, 5 Ark. 270. Persons who 



[15 Fed. Gas. page 1151] 



(Case No. 8,628) LY^IAN 



to have put an end to the partnership. We 
think the evidence in the cause "will admit of 
no other conclusion than that the parties in- 
tended a partnersliip or connection in husi- 
ness of the most unlimited character; and it 
is of little importance whether it commenced 
in the year 1784, as contended by Elias, or 
whether in 1793, as contended by Justin. 
They began with little or no property, and 
their business, in its origin, was confined to 
the boating business on the Connecticut riv- 
er; but as their means increased, their busi- 
ness was extended to other objects, and in 
• the end branched out in a very extended 
manner, embracing a vast variety of con- 
cerns that certainly could not fall within the 
ordinary understanding of regular mercan- 

subscribe for shares in joint stock companies 
and pay deposits, but do not comply with the 
full conditions of the association, and never be- 
come entitled to profits, are not liable for debts 
unless they are active in contracting them, or 
hold themselves out as partners. The same 
principle will apply, as far as it can, to a sug- 
gested limited partnership not carried through. 
West Point Foundry Ass'n v- Brown, 3 Edw. 
Oh, 289. It would seem, that there can be a 
limited partnership in the running of a steam- 
boat. Id. Where a feme covert entered into 
a written agreement with her son to form a co- 
partnership in fact, and for a continuance of the 
same for a period beyond the death of the hus- 
band of such feme covert, and such copartner- 
ship commenced under such written agreement, 
during the coverture of such feme covert, and 
continued after the death of her husband for 
upwards of six years to the time of her own 
death. Held, that such copartnership related 
back to the time of the execution of such writ- 
ten agreement, so as to give both parties the 
same benefit which they would have been enti- 
tled to if the feme covert had not been married 
when the copartnership originally commenced. 
Everit v. Watts, 10 Paige, 82. It is a general 
rule, applicable especially to eases of a single 
adventure, when the capital of one party is 
money, and the other personal services, they are 
not partners inter se in the technical sense, 
merely because they had a mutual interest in 
the profits, nothing else appearing. In such 
cases, he whose capital is service is not liable 
for any part of 'the money capital of the other 
lost in the adventure, Heran v. Hall, 1 B. Mon, 
109. A new member cannot be admitted into 
a partnership without the consent of all the 
partners. lUathewson v. Clarke, 6 How, [47 
U. S.3 122. But a partner may assign his inter- 
est in the partnership to another, who, after the 
expiration or dissolution of the partnership, may 
maintain a bill for his share of the profits. Id. 
A partnership as to third persons may arise by 
mere operation of law, and without the inten- 
tion of tlie several parties thereto. Hazard v. 
Hazard [Case No. 6,279]. The actual inten- 
tion of the parties will alone constitute a part- 
nership between themselves. Id. If two per- 
sons agree that one of them shall, as compensa- 
tion for his services in a particular business, re- 
ceive a certain portion of the profits, without 
being liable for the losses of the concern, this 
does not, as between themselves, constitute them 
partners. Id. Where advances are made, and 
responsibilities assumed by one individual ta 
enable anotlier in establishing and carrying on 
a particular business, without benefit or advan- 
tage to accrue to the party making the advances, 
altliough there be an agreement that he shall 
have the control and disposition of the jiroperty 
acq^uired by the means thus furnished; this does 
not constitute them partners. Taylor v, Per- 
kins, 26 Wend. 124. 



tile transactions, including the purchase and 
sale of real as well as personal property, the 
title to which was sometimes taken to one or 
the other, or both, but with the understand- 
ing that it was for the use and benefit of 
both. AH the acts, and declarations, and cor- 
respondence of the parties, led inevitably to 
this conclusion; and, indeed, the answer of 
Elias substantially admits the same thing: 
and declarations made by Elias and Justin, 
as proved by a number of witnesses, puts 
the question beyond a doubt that everything 
was understood to be held in common: and 
the real estate must, in this respect, stand 
upon the same footing as the personal. And 
in a com*t of equity, it is immaterial whether 
the legal title is vested in one or both the 
partners; for, in such case, a court of equity 
will consider the party having the legal title 
as a trustee for those beneficially interested. 
Lands, therefore, bought- by a commercial 
partnership for the purpose of the partner- 
ship concern, are considered in equity as 
forming a part of the partnership fund and 
stock in trade, particularly during the lives 
of the partners. This is the settled docti'ine 
of chanceiy, and has not, indeed, been drawn 
in question by the defendants' counsel. 

2. This view of the connection in business 
between these parties will have an important 
bearing upon many of the items which have 
been drawn into discussion on the hearing 
of this cause. It may be proper here, before 
noticing the particular items of dispute, to 
dispose of the question in relation to the will 
of Justin Lyman. This has probably been 
the source of most, if not all, the unpleasant 
controversy that has arisen between these 
brothei-s. Much evidence, as well oral as 
that which is to be collected from the cor- 
respondence between the parties, has been 
taken, to show that in the year 1814 the 
partnership had sustained many losses by 
reason of the alleged mismanagement of the 
business on the part of Justin. That Elias 
became dissatisfied, and wished a dissolu- 
tion of the partnership, to which Justin was 
opposed. And it is set up on the part of the 
defendants, that in order to induce Elias to 
continue the partnership, an arrangement or 
contract was entered into by which Justin 
was not thereafter to take an active part in 
the business of the concern; and that he was, 
by bis will, to give to Elias and his family the 
whole of his estate, with some small spec- 
ified reservation; that such will was made, 
but afterwards revoked and destroyed, and 
which is set up on the part of Elias as the 
reason for dissolving the partnership. Upon 
the evidence taken in the cause, the com-- 
missioners have reported that no certain 
definite legal contract with regard to such 
will has been established. It is not deemed 
necessary to go into an examination of the 
evidence upon this subject; for, admitting 
such contract to have been made in the year 
1814, as set up by the defendant Elias in his 
answer, it is not perceived how it can have 
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sany effect upon tlie subjects of inquiry now 
before the court. This contract could not 
iave worked a dissolution of the partnership; 
for, according to Elias' own statement in his 
■answer, a continuance of the partnership 
Jtormed a part of the contract, and, indeed, 
was the consideration upon which Justin 
promised to make a will and dispose of his 
property in the manner set up by Elias: and 
-although one part of the agreement was that 
Justin was to withdraw from any active 
concern in the business, yet in point of fact 
Jbe did continue to take an active part in the 
business of the paitnership, and entered into 
large contracts and speculations in the name 
of the firm, and which Elias recognized as 
paitnership acts, although they resulted in 
great losses to the company, and now form 
«ome of the most important items of com- 
plaint. Elias, with full knowledge of all 
ihis, and which, according to his own show- 
ing, was in direct violation of the agree- 
ment, still continued the partnership, and 
•did not seek to dissolve it until the year 1820. 
. But, independent of all these considerations, 
41 conclusive answer to all this pretended 
agreement about the will is, that Elias has 
himself rescinded the contract" on his part. 
There was no time fixed for this will to be 
made. If made by Justin at any time dm'ing 
his life, it would be a compliance with his 
4igreement, and he might yet fulfil the con- 
tract on his part: he has not by any act, 
■disqualified himself from so doing; and Elias, 
"by recognizing and sanctioning the contracts 
made by Justin after the year 1814, has waiv- 
-ed all complaints of a violation of the agree- 
ment on that ground. And yet, in the year 
1820, he, in express violation of the agree- 
ment on his part, has dissolved the partner- 
ship, the continuance of which was the 
jprineipal, if not the sole inducement, on the 
part of Justin, to make liis will as set up by 
Elias. He having rescinded the contract on 
Jiis part, there can be no possible ground on 
which he can claim anything from Justin 
on this account, and partieulai'ly as Justin 
lias done no act to disqualify himself from 
fulfilling the contract on his part, if any such 
was ever made, and was one that could have 
been enforced had Elias sought to have it 
■carried into execution, instead of rescinding 
it. We must, therefore, lay out of view 
•everything in relation to this will, and con- 
sider the case entirely independent of it. 

3. The next general branch of the contro- 
versy relates to the stock in trade, and in- 
volves the inquiry whether either party has 
any claim on account of any individual or 
sepai-ate property put into the partnership 
concern. •! The allowances claimed by the 
■complainant, and which have been rejected 

^ In stating an account between partners, the 
true dates as furnished by the books of account 
themselves, ought to be assumed. Stoughton v. 
Lynch, 1 Johns. Ch. 467. The period of the 
<i!ssolution of a partnership is the proper time 
to make a rest, and adjust the balance of the 
partnership account, and the partner against 



by the commissioners, embrace: 1. The value 
of the Beckwith House. 2. The legacy under 
the will of Harvey Hyde. 3. The legacy 
■under the will of Sarah Goodwin. 

1. It is contended on the part of the com- 
plainant that all these items were separate 
and individual property, which has been ap- 
plied to the use of the partnership, and for 
which the complainant is entitled to credit 
in the settlement of the partnership accounts. 
With respect to the fii-st, it is contended that 
the property was owned by Justin before the 
commencement of the partnership, and must 
of course have been his private property. 
The evidence as to the commencement of the 
partnei-ship is extremely vague and uncer- 
tain. The bill alleges that this was properly 
owned by the complainant previous to the 
commencement of the partnership, and 
charges the value to be §2,000; admits, 
however, that the buildings were afterwards 
repaired and enlarged out of the-funds of the 
partnership, and the property sold in 1815 
for §4,000, and the money applied to the use 
of the firm. The answer alleges the cost of 
the lot to have been only §200, and that it 
was paid for out of tlie partnership funds. 



whom the balance is found is chargeable with 
interest thereon. Id. Joint owners or partners 
are not entitled to charge each other for serv- 
iees rendered in the care and management of 
the joint property, imless there is a special 
agreement for that purpose; Franklin v. Robin- 
son, 1 Johns. Ch. 158; Bradford v. Kimberly, 
3 Johns. Ch. 434. But, where the several 
partners, who are joint owners of a cargo, 
appoint one of the partners their agent or 
factor, to receive and sell it, receive the pro- 
ceeds, &e., a compensation is necessarily im- 
plied in such special agreement And as such 
-factor, he has a lien on the goods or their 
proeeeas not only for his advances, respon- 
sibilities, &c., but for the balance of his gen- 
eral account. Id. 431. The solvent partner, 
and -the assignees of a bankrupt partner must 
all join in a suit at law. Murray v. Murray, 5 
Johns. Ch. 70. In settling the accounts of a 
mercantile concern, in a controversy between 
■the partners only, it is sufficient to examine and 
state the books of the copartnership, witlioul 
requiring vouchers in support of each specifica- 
tion. Fletcher v. Pollard, 2 Hen. & M. 544; 
Brickhouse v. Hunter, 4 Hen. & M. 367. 
Where one joint owner assigns his interest in 
the freight and cargo of a particular vessel, on 
a particular voyage, the other partner who has 
got possession of the proceeds of such freight 
and cargo, is entitled to retain them until he is 
paid or indemnified for what he has paid or ad- 
vanced more than his share, for outfits, repairs 
or expenses of the ship for that particular voy- 
age or adventure, but not for any claims he 
may have against his copartner, arising from 
former distinct voyages and adventures, in 
which ■they were concerned together in tiie 
same or other vessels; they not being general 
partners in trade, nor any connection existing 
between the different transactions on voyages. 
Mumford v. Nieoll, 20 Johns. 611, 4 Johns. Ch. 
522. The solvent partner is entitled as against a 
bankrupt partner, to no more than his share of 
the surplus, after the partnership debts are paid. 
Murray v. Murray, 5 Johns. Ch. 70. A part- 
ner who goes abroad on his own personal af- 
fairs, is not entitled to charge his expenses to 
the partnership. Mumford v. Murray, 6 Johns. 
Ch. 17, 452. Equity has not an exclusive juris- 
diction in mattexs of account, whether partner- 
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The only claim whicli tlie eoinplainant could 
upon any plausible ground sustain, would be 
lor the original cost of the lotj for he admits 
the improvements TV^'e paid for out of the 
partnei-ship funds; and in addition to this, the 
evidence shows that their father assisted in 
making such improvements, for the joint 
heneflt of both his sons. And when the 
property was sold in 1815, the money was 
applied to the use of the firm without any 
charge or claim by Justin that it was private 
property. This affords a strong presumption, 
that it was not at all times so considered by 
him, and may fairly be viewed, under the 
■circumstances, as a waiver of any. such 
■claim. 

2. The legacy under the will of Harvey 
Hyde, amounting to upwards of §4,000, was 
received in the year 1806, and applied to the 
use of the firm. It has been attempted on 
the part of the defendants to show that al- 
though this was in form a legacy to Justin, 
it was intended for the benefit of him and 
Elias jointly. Such evidence was altogeth- 
er inadmissible. The will is plain and ex- 
plicit, and could not be explained or contra- 
■dicted by any parol evidence. But although 



ship or otherwise. Duncan v. Iiyon, 3 Johns. 
•Ch. 360. An -action of account may be brought 
at law by one partner against another. So an 
action of covenant, where there is a covenant 
to account. So also an assumpsit will lie on a 
promise in writing by one partner to take part 
of goods bought, in which they were to be 
equally concerned as to profit and loss. Id. It 
3s not a correct principle, that one partner is 
chargeable with all the earnings of the concern, 
without evidence that he had received them, 
wnile he is credited only with such sums as he 
©roves he has paid away; especially where the 
other copartners had enual access to the books, 
and equal management of the aifairs. The part- 
ners are chargeable only with what they have 
respectively received. Richardson's Bx'rs v. 
Wyatf s Ex's, 2 Desaus. Eq. 471. The bad 
debts must be borne equally by the whole con- 
cern, during the lives of the partners; and the 
executors of a deceased partner forbidding pay- 
ment to the executor of the last surviving part- 
ner, the bad debts shall fall on the concern. Id. 
The partner who kept the house was allowed 
board out of the partnership funds, for the 
journeymen and apprentices, as reported by the 
master. Id. A partner having withdrawn from 
a mercantile company, and being afterward 
erroneously included in a suit against a new 
company formed by the other partners, may be 
relieved in equity against a judgment therein 
obtained, upon the ground that one of the com- 
pany prevented his making defence at law, by 
assurinpr him the matter should be adjusted. 
Lee v. Baird, 4 Hen, & M. 453. Upon a disso- 
lution of a copartnership a settling of its ac- 
counts becomes indispensable, and must include 
all debts due to the company, whether from its 
members or others, and all debts due from the 
■company, either to the partners or to stran- 
gers. But upon a partial division of capital, 
such a settlement is not indispensable, whether 
upon an agreement for such a division, any one 
of the partners can be required to take his own 
debt in payment of his part of the capital de- 
pends upon the fact whether the debt be then 
demandable. If it be, this may be insisted 
upon, but if it be not, the agreed division of 
capital does not per se change the character of 
the debt. Attorney General v. State Bank, 1 
Dev. & B. Eq. 553. 

16FED.CAS. — 73 



this must be considered originally as the pri- 
vate property of Justin, we think, under the 
circumstances, he must be considered as 
having voluntarily applied it to the use of 
the firm in such manner as to relinquish all 
claim upon it as private property. It was 
not thus applied with the knowledge or con- 
sent of Elias, nor any charge whatever 
made of it against the firm, or any claim to 
it as private property ever set up until re- 
cently. And if it should be admitted that in 
ordinary partnerships one partner might 
have a claim upon the firm for private 
funds, put into the concern without the 
knowledge of the eopaitners, (which, how- 
ever, is by no means intended to be ad- 
mitted,) yet we think the claim cannot be 
sustained in the present ease. The general 
course of business between the parties, their 
acts and declarations, show veiy satisfac- 
torily that eveiTthing was intended to be 
held in common between them; and after 
such a lapse of time, and xinder such cir- 
cumstances, all individual interest in this 
legacy must be considered as abandoned. 

3. These considerations and this view of 
the case will apply, also, to the legacy in 
the will of Sarah Goodwin, as well -that 
which consisted of the furniture, which was 
disallowed by the commissioners, as the 
money legacy, which was allowed to Justin. 
It is not perceived that any well-founded 
and substantial difference exists between 
them; and the only circumstances in which 
this legacy differs from that of Harvey 
Hyde, are that the one was a bequest to Jus- 
tin himself, and the other to his wife; and 
an entry with respect to the latter was 
made in Justin's books, in New York. But 
this was made by his clerk, and without his 
knowledge or direction, and without the 
knowledge or consent of j::iuas. The cir- 
cumstance that the bequest was to his wife, 
cannot vary the case. When received, it 
became the property of the husband. The 
report of the comraissionei's must, therefore, 
with respect to this legacy ($331 11), be cor- 
rected, and this sum considered as common 
propeity. 

4. The next subject of inquiry, which ap- 
pears natux-ally to arise in order, relates to 
the claims which have been set up by Elias, 
for an allowance against Justin, for the 
losses which have been sustained upon sev- 
ei-al contracts and branches of business en- 
tered into and undertaken by him. These 
relate:5 l. To the Worcester and Stafford 
Turnpike stock. 2. The land purchased by 
Justin, in Green county, in the state of New 
York. 3. The loss sustained upon the pur- 
chase of the ship Resource. 4. The loss up- 
on the purchase of the ship Carrier. The' 



5 In the state of New York, although a court 
of equity considers and treats real propertv as 
a part of the stock of the firm, it leaves the le- 
gal title undisturbed, except so far as is nec- 
essary to protect the equitable rights of the sev- 
eral members of the firm therein. Buchan v. 
Sumner, 2 Barb. Gh. 165. Where real estate 
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losses sustained upon tliese several transac- 
tions appear, from the evidence, to be very- 
great; tint tliere is nothing from -whicla "we 
can draw the conclusion of any fraudulent 
conduct on the part of Justin, There might 
have been a -want of judgment and discre- 
tion, but all Tvas done in good faith; and if 
the parties were partners in these transac- 
tions, as has already been decided, it fol- 
lows, as matter of course, that the loss must 
be sustained by the firm, and cannot be 
thrown upon the individual partner, through 
whom it has been sustained. It is, there- 
fore, unnecessary to enter into an examina- 
tion of the voluminous testimony which has 
been taken upon these several subjects. 

o. Anothei" subject of inquii-y, which has 
given rise to much discussion, and upon 
which the commissioners have made differ- 
ent reports, relates to what has been called 
the Simeon Lyman note, dated 10th Novem- 
ber, ISlo, for $4,Gi9 93. In the first repoit, 
this was considered a partnership note, and 
binding on the firm, and that it had been 
paid by Justin out of his own private prop- 
erty, or in such a manner as to discharge the 
firm from any liability upon it. This has, 
however, been corrected in the second report, 
on the ground that this note, or the one given 
by Thomas Lyman as a substitute for it, had 



is conveyed to copartners, in their individual 
names, for the use and benefit of the firm, or is 
so conveyed to them in payment of debts due to 
the partnership, the legal title vests in the gran- 
tees thereof, as in an ordinary conveyance of 
real estate. And by the common law, where 
land was purchased with copartnership funds, 
for copartnership purposes, and was conveyed to 
all the partners generally in fee, it would at 
law, create a joint tenancy; so that neither 
could convey more than his share of the land 
during the lives of his copartners. And upon 
the death of either of the copartners without 
having severed the joint tenancy by a convey- 
ance, the legal title to the whole of the land 
would survive to the other copartners. Id. But 
under the statutes of New York, relative to 
joint tenancies, the several copartners to whom 
such a conveyance was made, would become 
tenants in common of the legal title. And upon 
the death of either, the undivided portion of the 
lepral title thus vested in the deceased partner, 
ivould descend to his heirs-at-Iaw, without ref- 
erence to the equitable rights of the several part- 
jiors in the land, as a part of the property of 
the firm. Id. A partner has no remedy against 
his copartner for money paid or advanced on 
account of the partnership, or for profits made 
during its continuance, until a final settlement 
of the partnership. Oamblat v. Txtpery. 2 La. 
Ann. 10. Vide Story, Partn. 221, 348, and 
notes. TN'here a debt is due to a copartnership 
at the time of the bankruptcy of one of the in- 
dividual members of the firm, the legal title to 
the share of the debt belonging to the bankrupt 
partner, is vested in his assignee by operation of 
law: and an action at law to recover the debt, 
must be brought in the joint names of the other 
copartners and of the assignee in bankruptcy. 
Coe V. Whitbeek, 11 Paige, 42. But the sol- 
vent partners have the right to bring such suit 
in the joint names of themselves and of such as- 
signee, without the consent of the assignee, upon 
giving him indemnity against costs. Id. For a 
forcible expulsion from a partnership establish- 
ment, in the profits of which the expelled part- 
ner was to have an interest after the cost was 



been paid by Justin out of property put into 
his hands by Hem-y Lyman, and not out of 
his own private funds. It is not perceived 
how this circumstance,^ which alone seems to 
have changed thereport of the commissioners, 
can have any influence upon the question as 
between Justin and Elias Lyman. It is not 
pretended but that this note was originally 
given towards payment for the Green coun- 
ty lands; and, indeed, it was iipon this 
ground that it was urged, on the part of 
Elias, that he was not bound to contribute 
towai'ds the payment; contending that this 
purchase was a private ti*ansaction of Jus- 
tin's. If such was the view taken by the 
court of this purchase, it would certainly fol- 
low that Elias could have no concern with 
the payment of this note. But this purchase 
has not been so considered, but that it was a 
partnership transaction; and the note being 
given towards payment for it, it was a part- 
nership debt. And where one partner dis- 
charges a partnerehip debt out of his own 
individual funds, equity will always enforce 
a conti-ibution. Whether this note has been 
paid out of funds which Justin held of Hen- 
ry Lyman, or not, is immateiial. We can- 
not enter into any inquiry of the transactions 
between Justin Lyman and Henry Lyman. 
He is no party to this suit; and a decree in 



reimbursed, the expelled partner is entitled to 
damages equal only to the probable injury which 
is the prospect of profit. Jones v. Morehead, 3 
B. Mon. 377. A partner may assign his inter- 
est to another, who, after the expiration or dis- 
solution of the partnership, may maintain a bill 
for his share of the profits. Mathewsou v. 
Clarke, 6 How. [47 XJ. S.] 122. Where a part- 
ner fraudulently, without the consent of his co- 
partners, applies the partnership funds to his 
private purposes and profit, or invests the same 
in his own name, or for his own use, his copart- 
ners may, if they can distinctly trace the in- 
vestment, follow it, and treat it as trust-prop- 
erty held for the benefit of the firm, by the part- 
ner, or by any person in whose hands it may be, 
except a bona fide purchaser, without notice. 
Kelley v. Greenleaf [Case No. 7,657]. Where 
one partner, without the knowledge and consent 
of the other, appropriated partnership funds to 
the purchase of real estate, upon which there 
was a mortgage, a decree was rendered in favor 
of the plaintiff, and the real estate ordered to be 
sold by a master, and the proceeds to be applied, 
first, to the discharge of the mortgage, and the 
residue to the discharge of the debt due to the 
partnership. Id. If the defrauding partner 
dies, his representatives stand in no better situ- 
ation than the partner himself would if living. 
Id. So private creditors of the deceased partner 
are not entitled to make claim thereto. Id. The 
functions, rights and duties of partners, in a 
great measure comprehend those both of trustees 
and agents. Id. AVhere a debt is due to a co- 
partnership at the time of the bankruptcy of 
one of the individual members of the firm, an 
action at law to recover the debt must be 
brought in the joint names of the solvent copart- 
ners, and of the assignee of the bankrupt: the 
legal title to the debt being vested in them joint- 
ly by operation of law. Coe v. Whitbeek, 11 
Paige, 42. But the solvent partners have the 
right to bring the action in the names of them- 
selves and the assignees of the bankrupt, with- 
out the consent of such assignees, upon giving 
them an indemnity against costs. Id. 
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this cause Tvould not be binding upon Heni-y 
Lyman or his assignees. Thetr controversies 
with Justin cannot be drawn in question 
here; they are transactions inter alios. If 
this was a partnership note, and has been 
paid by Justin, not out of partnership funds, 
he is entitled to contribution from Elias. 
The report in this respect must, therefore, be 
so far con-ected as to make this note, and 
the costs and expenses which iiave been in- 
cuiTed about it, a partnership concern; de- 
ducting therefrom $1,500 paid by Thomas 
Lyman. It seems to be admitted that Jus- 
tin has paid $i3,595 G7; but whatever has 
been paid must be borne by the partnereMp. 
G. Another exception to the report taken on 
the part of the complainant, is the rejection 
of the account contained in the schedule 
marked O, said to have been taken from 
Avhat he calls a log-book.c This account was 
rejected because he refused to produce the 
book in which it was contained. The rejec- 
tion of this account upon the first hearing 
was certainly proper. The original book 
should have been produced, and the account, 
unsupported by proof, could not be admitted. 
It was immaterial whether it was a regular 
book of accounts or not; whether called a 
log or a diary, or whatever name was given 
to it, was of no importance. It was a book 
containing the original entries of the items 
of which the account was made up, and the 
refusal of the complainant to produce it af- 
forded a presumption that the same book 
would furnish evidence beneficial to the op- 
posite party. On the second hearing, this 
account was again offered, supported by tlie 
oath of the party, but rejected because he 
still refused to produce the book. We think 

c The log-hook of certain vessels is, in the 
United States, made evidence by act of con- 
gress of the fact of desertion by a seaman. 
See Ing. Abr. 612, § 2. It is, however, never 
conclusive, but only prima facie evidence, and 
may be rebutted. Jones v. The Phoenix [Case 
No. 7,4S0]; Malone v. Bell [Id. 8,994]; Thomp- 
son V. The Philadelphia [Id. 13,973]; Douglass 
V. Eyre [Id. 4,032]; Orne v. Townsend [Id. 
10,583]. The log-book, in general, ought not to 
he admitted to establish any facts save such as 
are contemplated by the act of congress. Jones 
V. The Phoenix, supra. It is in no sense per 
se evidence, except in certain cases provided 
for by statute. It does not import legal verity; 
and in every other ease is mere hearsay not un- 
der oath. It inny be used a£;ainst persons, how- 
ever, to whom it should be brought home as 
having a concern in writing or directing what 
should be contained therein, to contradict their 
statements or -their defence. But it cannot be 
received as evidence for such persons, or oth- 
ers, except by force of a statute rendering it 
so. Per Story, .T., in V. S. v. Gibert [Case 
No. 15,204]. On an indictment of several sea- 
men for a revolt and confining the master, they 
defended on the ground (among otiiers) that the 
master was insane. To rebut this, the pros- 
ecutor offered the log-book, kept by the master 
diiring the period of his alleged derangement, 
in which, as he said, he made entries every 
night; held, that it was inadmissible. TJ. S. 
V. Sharp [Id. 16,264]. An entry in the log- 
hook is indispensable evidence of the fact of 
desertion, when a forfeiture of wages is in- 
sisted on; it is necessary, in order to show 



the account was properly rejected the second 
time. It was the right of the opposite party 
to have it produced, for under the circum- 
stances there was reason to suppose the book 
would show credits or contain some entries 
favorable to the defendants; and the only 
mode in the power of the commissioners to 
protect the rights of the opposite party was 
by rejecting the account, unless the book was ■ 
produced. It appeal's, however, from the re- 
port of the commissioners, that receipts and 
vouchei"s in support of some part of this ac- 
count were offered in evidence, but rejected. 
These, we think, should have been admitted, 
and the account allowed so far as established 
by such vouchers. To what portion of the 
account they applied, was not shown on the 
argument, nor have we been able satisfac- 
torily to asceitain the amount from the mass 
of papers submitted to us. The amount, how- 
ever, which shall be found thus supported 
must be allowed. This can probably be 
easily ascei"tained by the parties, and if not, 
it must be referred to the proper ofiicer to 
examine and report thereon. 

7. Another general branch of the conti-o- 
versy relates to family expenses of the re- 
spective parties during the continuance of 
the partnership. The commissioners refused 
to enter into an examination of such ex- 
penses, on the ground that neither pairty had 
kept any account in relation thereto, and that 
both understood that none was to be made or 
charged on either side. This view of the 
ease, we think, is fully supported by the evi- 
dence and the admission of the paxties, and 
is a strong circumstance in corroboration of 
the general and unlimited connection be- 
tween the parties in business, and that all 

that no consent was given, and no release was 
intended by receiving the delinquent again on 
board, as wdl as to ascertain the fact of de- 
sertion generally with greater accuracy. Ma- 
lone V. Bell [supra]; Phoebe v. Dignum [Case 
No. 11,110]; Douglass v. Eyre [supra]. Wheth- 
er the entry m the log-book, in order to be evi- 
dence, must have been made (according to the 
letter of the act of congress) on the very day 
on which the alleged desertion took place, does 
not appear to be as yet authoritatively settled. 
In Phoebe v. Digniim, supra, the court seem 
strongly to favor the notion that it must. But 
Hopkinson, J., in Douglass v. Byre, supra, con- 
tends that it need not under all circumstances; 
for in some cases it would be impossible. At 
any rate, the entry purporting to have been 
made on the daj', is prima facie evidence that it 
was so made, and it lies on the opposite party 
to show the contrary. Where the log-book is of- 
fered, it must he identified; and where the party 
offering it called a sailor belonging to the vessel, 
who deposed to the handwriting of the mate in 
several parts of it, and tliat during the voyage 
he saw him marking the words "log-book," 
&c,. on the cover; held notwithstanding iiis 
testimony, that as the book may not have been 
kent on the voyage, but might afterwards have 
been made up by the mate to suit the purposes 
of the cause, it was not sufficiently identified. 
And this, though the opposite party had given 
notice to produce the log-book. U. S. v. Mitch- 
ell [Case No. 15,7911. See, further, as to a log- 
book as evidence, Bixby v. Franklin Ins. Co., 
8 Pick. 89; Smallwood v. Mitchell, 2 Hayw. 
[N. C] 145, 146. 
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tlieir property was held in common. This 
rule must be understood, however, as appl3'- 
ing only to expenses incurred for the chil- 
dren whilst they were under age and remain- 
ed members of the family, and the parents 
had the right to command and avail them- 
selves of the benefit of their services. The 
evidence and admission of the parties cannot 
fairly be considered as extending beyond 
this; and whatever advances were made to 
the childi-en of either paiiy after they were 
of age, and by way of portion to them, must 
be accounted for. To this extent, it was a 
withdrawal and separation of a part of the 
partnership property from the concern, and 
applying it to purposes altogether distinct 
and unconnected with their business or the 
expenses incident to it. These advances are 
but trifling, as claimed to have been made by 
Elias to two of his children, viz., about ?517 
to his son Wyllis, and §600 to his daughter 
on her marriage. These advances, whatever 
they wei-e, must be charged against Elias. 
If, however, all the advances to Wyllis were 
made for his education, and whilst he re- 
mained a member of his father's family, al- 
though after he was of age, it is not intended 
should be charged against Elias. 

8. Another subject of complaint on the part 
of Justin is, the allowance made by the com- 
missioners for the services of Lewis Lyman 
and Xorman Lyman, as clei'ks for the firm. 
The allowance which has been made appears 
to the court to be pretty high, but it is a 
subject upon which we think we ought not 
to interfere. The commissioners were under 
better advantages to judge upon that sub- 
ject that we can be; but that the firm was 
properly chargeable with expenses of clerk- 
hire cannot be questioned, and it was imma- 
terial whether such clerks were the sons of 
one of the parties or mere strangers. No 
allowance has been made for fhem whilsf 
they were under age, and the parent entitled 
to their service. After that period, they were 
entitled to their own earnings, and would 
have had a right to leave the service of their 
father. So far, therefore, as an allowance 
has been made for their seiwiees after they 
were of age, and whilst in the employment 
of the partnership, or in and about the busi- 
ness of the concern, we think is properly 
chargeable against the firm. Payment has 
actually been made by Elias to Norman, 
and he is entitled to contribution from Jus- 
tin, although Norman may not have fully 
accounted for the property in his hands. 

9. The exception, on the part of Elias, to 
the allowance made Justin of his account 
marked P, amounting to §1,65164, must be 
oven-uled. It is admitted that these were 
expenses incurred about the Green county 
lands, and must follow the decision respect- 
ing that patent. These lands having been 
cousidered partnership property, the expen- 
ditures embraced in the account now in 
question must be borne by the concern. 

10. The exceptions taken by Lewis Lyman 



to the report will depend upon the light in 
which the arrangement between him and 
his father Elias, preparatory to the dissolu- 
tion of the partnership, Is to be considered. 
If it was an absolute sale of the property, 
there can be no grounds upon which Lewis 
can claim commissions for his services in 
the collection of the debts due to, and the 
payment of those due from the firm; and 
in such case there can be no surplus for 
which he can be made accountable. But if 
he acted as an agent for the concern, and 
has faithfully discharged his duty as such, 
he is entitled to compensation either by way 
of commissions or otherwise. The complain- 
ant has not, by his bill, treated this as an agen- 
cy concern, but as a fraudulent transaction, 
charging it to have been a pretended sale, 
without any consideration whatever of all 
the goods, wares and merchandise contained 
in their stores in Hartford {Vei*mont) and 
Montpelier, and all the notes, book-accounts, 
and stock, and j'arn at the cotton factory, 
&c. And Lewis Lyman, in his answer, also 
treats it as a purchase. He states that his 
father offered to sell to him all the goods 
then on hand, and all the demands due Jus- 
tin and Elias, at what was called that end 
of the concern, meaning the goods in Hart- 
ford and Montpelier, in Vermont; and- the 
demands there accruing upon his paying ail 
the debts due from the firm at that end of 
the concern, and a certain part of the debts 
contracted at Hai-tford, in Connecticut, the 
light goods to be invoiced at their cost in 
Boston, and all heavj' goods at their cost 
and transportation, and all other goods— that 
is to saj', goods purchased at earlier periods 
in the same proportion, having reference to 
their actual costs: to which proposition he 
agreed. That an invoice was taken of the goods 
upon the above principles, and the goods 
removed, and that he gave his father a bond 
to pay the debts he had undertaken to pay, 
for the goods and debts so delivered to him, 
he taking the debts at his own risk.- And 
'from the bond given by Lewis, it appears 
clearly to have been a sale of the goods, and 
not an agency concern. The answer of 
Elias to this part of the bill is not veiT in- 
telligible. He states that Lewis Lyman 
agreed to purchase all the stock in ti-ade in 
the stores at White River and Montpelier, 
and the notes and accounts, &c., and setting 
out the terms of the contract substantially 
the same as stated by Lewis, and avers that 
the goods were inventoried and sold, as he 
verily believes, at their true and just vahie. 
But he does allege, that Lewis was to ac- 
count to him and Justin for whatever bal- 
ance there might he in his hands arising 
from the sale of the said goods at the price 
agreed on, and arising from such of the se- 
curities and accounts, transferred as afore- 
said, as could be collected. 

Whatever construction is to be put upon 
this answei" of Elias, it can in no manner 
prejudice the rights of Lewis. It is not evi- 
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denee against Iiim, nor is there any testimony 
to suppoi-t tliis view of the transaction; and 
Lewis does not, in his answer, admit him- 
self accountable for any surplus. He does 
not, to be sure, set out a statement of the 
account, and the result growing out of the 
ti-ansaction; but this was not called for by 
any charge in the bill, or any special in- 
terrogatory put. The bill charged the trans- 
action to have been a fraudulent sale, without 
consideration; and this statement mighthave 
been made for the purpose of showing the con- 
sideration, and to meet the charge of fraud 
alleged in the bill, and for that purpose it 
was very proper. The only inquiry, there- 
fore, that can arise with respect to this trans- 
action, is, whether it was a fraudulent sale 
or not. The principal ground of complaint 
relates to the discount upon the cotton yarn. 
The discount allowed by Blias was sixty- 
five per cent; and it is claimed that only 
forty per cent, should have been allowed. 
The evidence in relation to this cotton is 
somewhat contradictory, and the discount 
allowed would seem to have been greater 
than the weight of evidence would fairly 
warrant. But we cannot undertake to say 
that it furnishes evidence which will warrant 
us to pronounce the sale fraudulent; nor 
do we think there is any evidence in the 
ease that would justify setting aside the 
sale as fi*audulent. Tbe claim for commis- 
sions was properly rejected, and the account 
between Lewis and the firm restated, putting 
the transaction upon the footing of an ab- 
solute sale, and of course discharging Lewis 
from responsibility for any surplus. 

11. There can be no doubt but that the firm 
is chargeable with the eight notes dated the 
6th of November, 1819, drawn by Norman 
Lyman, and endorsed by Blias, in the name 
of the fii-m. They were applied to the use of 
the firm, and it is of no consequence that 
Justin had refused to endorse them. The 
partnership still existed, and Elias had the 
legal right to bind his copartner in matters 
coming within the scope of the partnership. 
These are all the items which have been 
drawn in question by the respective parties 
under their exceptions to the reports of the 
commissioners, so far as they relate to per- 
sonal property, and the conduct of the par- 
ties in the management of the business dur- 
ing the continuance of the partnership. But 
a still more embarrassing inquiry remains, as 
to the mode and manner in wiich the con- 
cerns of the partnership are to be settled and 
distribution of the funds made.' This does 



'■Wliere a partnership is admitted an account 
can be had, notwithstanding the defendant de- 
nies there is anything due to the complainant, 
and even though the answer alleges that the 
latter is indebted to the former. And where, 
on the taking of the accounts, an indebtedness 
appears (i. e. by the complainant to the de- 
fendant), the defendant can have a decree for 
the lialance. Scott v. Pinkerton, 3 Edw. Ch. 
70. Where A. is a partnei* in tvvo distinct 
iirms, neither firm can sue the other for an 



not, however, arise so much from the want 
of adequate powers in the court, as from the 
fears entertained that injustice may be done 
to the parties by reason of the loose man- 
ner in which their business has been con- 



amount alleged to be due. Rogers v, Rogers, 
5 Ired. Eq. 31. If A. be insolvent, the proper 
course is for the firm claiming to be the cred- 
itor firm, to charge him on its books for the 
amount believed to be due. Id. If A. be in- 
solvent, then the accounts of the creditor firm 
should be adjusted, and a bill may be brought 
by the remaining members of that firm against 
the debtor firm to recover the amount due from 
the latter after deducting what may be due to 
A., if anything, upon the adjustment of the 
accounts of the creditor firm. Id. "When in a 
copartnership there is no specific agreement as 
to the division of losses and profits, they are 
to be divided equally. Jones v. Jones, 1 Ired. 
Eq. 332. To effect a complete settlement of 
partnership concerns, the interference of a court 
of equity may be necessary; and when neces- 
sary for that purpose, it will entertain juris- 
diction, whether an action of account would 
or would not lie between the parties. Gillett 
V. Hall, 13 Conn. 426. Therefore, where the 
parties to the articles of partnership were A. 
on one part, and B. and three other persons on 
the other part, and A. brought his bill in 
chancery for an account against B. and oth- 
ers, alleging that some of the defendants forci- 
bly and fraudulently seized upon notes, ac- 
counts and other papers belonging to the part- 
nership, and took them from the plaintiff's pos- 
session, and still withheld them; it was held 
that this was a proper subject of equitable 
jurisdiction. Id. Where the original bill sought 
the adjustment of a partnership account, and 
a supplemental bill was filed, calling for the 
production of papers in the defendants hands, 
to be lodged with the clerk of the court for in- 
spection, and praying for an injunction against 
them with respect to the partnership debts 
and effects; it was held, that the matters al- 
leged in the supplemental bill might properly 
be considered in connection with the original 
bill, in deciding upon the question of jurisdic- 
tion; and in this view, the jurisdiction was un- 
questionably sustainable. Id. In Connecticut, 
no action at law will lie between partners for 
the settlement of a partnership account, where 
their number exceeds two. Id. 433. A., B. and 
O. borrowed money jointly, but appropriated in- 
dividually unequal sums. The benefit to each 
is according to the amount appropriated by 
each; and in the event of the insolvency of 
either, the loss should be sustained by the 
solvent partners in the proportion of the sum 
employed by each for his own use. Kincaid r. 
Hocker, 7 J. J. Marsh. 333. To settle and ad- 
just a copartnership, and to recover the bal- 
ance due the active from the dormant partner, 
who has been in the receipt of none of the 
property or avails of the copartnership, but 
owes a balance to the active partner, from its 
being a losing concern, a bill in chancery is the ■ 
only remedy. Spear v. Newell, 13 Vt. 288. 
"Where A, and B., partners, sold a stock of 
goods to 0. and D., partners, taking their 
notes for the amount; and D. afterwards with- 
drew from the latter firm, and A. became part- 
ner with C, by purchase, paying for the inter- 
est by a receipt against the notes originally giv- 
en by C. and D.; B. had no interest in this new 
partnership, and was not entitled to be made a 
party to a bill by A. for a settlement and ac- 
count Howell V. Harvey, 5 Ark. 270. "Where 
A., B. and C. are in partnership, and C. sells all 
his interest in the property and credits to D., 
who takes his place in the firm, and a bill for 
settlement and account is subsequently filed by 
B. against A. and D., C. need not be made a 
party. Id. 
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ducted and the undefined and unlimited na- 
ture of their partnership connection. It seems 
that in the course of their business, the part- 
nership extended, among other things, to the 
purchase and sale of real estate; the convey- 
ances generally, having been taken to the in- 
dividual partner who made the pui'Chases, al- 
though admitted on all hands to have been in- 
tended for the benefit of the firm. There can 
be no doubt that under the circumstances of 
the case, these lands are to be considered as 
stock in ti'ade, and, upon the dissolution of 
the partnership, to be equally divided be- 
tween the partners; and how this is to be 
done is the question. On the part of the de- 
fendant Elias, it is contended that the real 
estate should be specifically divided, leaving 
each party in possession of what he held iu 
his own name at the dissolution, according 
to its then valuation, he being accountable 
to the other for the balance and the interest 
thereon, as the same shall be found on such 
valuation. On the part of the complainant, it 
is contended that the property should be sold 
under the order of the court, leaving each par- 
ty to bid for the same at his election, and the 
value to be thus ascertained and the proceeds 
divided between them. Some objections have 
been made to this latter mode of winding up 
the concerns of the partnership, arising out 
of tlie state of the pleadings and the powers 
of this court. These must be disposed of in 
the first place. 

It is said that the complainant's bill is not so 
shaped as to authorize an order for the sale 
of the propertj^; that such order cannot be 
granted without a specific piuyer to that ef- 
fect, s This, we apprehend, is a mistaken 



sA party cannot travel out of the matter al- 
leged in his bill, to make a ground of relief- 
Bank of U. S. V. Schultz, 3 Ham. [Ohiol 62. 
No relief can be given escept a proper case be 
made by the bill. Knox v. Smith, 4 How. [45 
U. S.] 298. It is not sufficient that it appear by 
the defendant's own showing, or from the proof 
that he has acted unjustly and inequitably. Id. 
If the object be to set aside a deed as fraudu- 
lent, the fraud, with the facts connected with 
it, should be alleged. Id. The prayer of a bill 
must be consistent with the case stated in the 
bill. McCosker v. Brady, 1 Barb. Ch. 329. 
Where a bill of partition alleged that a will 
under which the defendants claimed title to a 
part of the premises was invalid, and prayed 
that it might be annulled and cancelled and de- 
clared void, or in case the same should be de- 
clared to be valid, then that the plaintiff might 
have a partition of the premises; it was held 
that the prayer for a partition was inconsistent 
with the case made by the bill. Id. If a party 
is ignorant as to a particular fact, and wishes 
to obtain the proper relief as that fact should 
ultimately appear to be, he should frame the 
statements in his bill as well as the prayer for 
relief, so as to present the case in a double as- 
pect. Id. It is not, in general, necessary to 
charge in the bill confessions and statements 
made by the defendant. Jenkins v- Eldredge 
iv.ase No. 7,266]. An interrogatory must be 
relevant to the matters charged: otherwise tlie 
defendant need not answer ii. Story, J., Brooks 
V. Byam [Id. 1,947]. Where the complainant 
doubts hi.s title to the relief he wishes to pray, 
the bill should be framed with a double aspect, 
so, if the court should decide against him in one 



view of the bill. The specific relief prayed 
is, that the defendants may render an ac- 
count of all property, real and personal, in 
the possession of either of them, or of any 
other person, belonging to the said Justin 
and Elias, or the proceeds thereof; and that 
an account may be taken of all and every 
the partnership dealings, transactions and 
! property, from the time of the commence- 



view of the case, it may afford assistance in tho 
other. Strange v. Watson. 11 Ala. 324. Vide 
Story, Eq. PI. 40-h13; 5 Port. [Ala.] 26. A bill 
may be framed with a double aspect, where it 
is doubtful what relief the complainant is en- 
titled to, on the facts of his case. Oolton v. 
Ross, 2 Paige, 396; Foster v. Cook. 1 Hawks, 
509; Lloyd v. Brewster, 4 Paige, 537; Lingau 
v. Henderson, 1 Bland, 252. In such case the 
relief prayed for may be in the alternative; but 
it must be consistent with the case made by the 
bill. Id. Where the case made by the bill en- 
titles the complainant to one of two kinds of re- 
lief, but not to both, the prayer should be in the 
disjunctive. Id. So, if it be doubtful whether 
the facts of the case entitle him to the^ specific 
relief prayed for, or to relief in some other form, 
his prayer concluding for relief should be in the 
disjunctive. Id, In such case, although the 
comolainant should not be entitled to the relief 
specifically prayed for, he may, under the general 
prayer, obtain any other specific relief consistent 
with the case made by the biU. Id. But where 
the complainant prays for particular relief, and 
for other relief in addition thereto, he can have 
no relief inconsistent with such particular relief, 
although it should be founded upon the bill. Id. ; 
Foster v. Cook, 1 Hawks, 509; Chalmers v. 
Chambers, Har. & J. 29. Where there is a 
prayer for particular relief, and for general re- 
lief, if the particular relief cannot be decreed, 
the complainant may resort to the seneral prayer, 
and pray ore tenus. any relief warranted by 
the bill and the facts. Allen v. Coffman,! Bibb, 
4G9. But where there is no obstruction to the 
particular relief, he cannot abandon it, and ask 
a different decree under the general prayer. Id. 
Under the prayer for general relief, the plaintiff 
in equity cannot recover a claim distinct from 
that demanded, or put in issue, by his bill. 
Sheppard's Es'r v. Starke, 3 Munf. 29; 1 Hunf. 
554, note; Robson v. McArthurs Heirs. 6 Pet. 
rSl U. S.] 82; Butler v. Durham, 2 Kelly [2 
Ga.] 414; Chalmers v. Chambers. 6 Har. & J. 
29. Where a bill was filed to have a mortgage 
deed recorded, which had been omitted to be re- 
corded within the ^x months, and the bill closes 
with a general prayer for other and further re- 
lief, &c., a decree that the mortgaged premises be 
sold, &c., is not within the relief prayed by the 
bill. Id. A bill for one purpose cannot be made 
to answer another. Id. Where a bill charges 
that an act of the legislature is contrai-y to the 
constitution of the United States, and in viola- 
tion of the rights of the complainant, and illegal 
and void, the court will not, under the general 
prayer for relief, declare such act unconstitution- 
al or void. Smith v. Trenton Delaware Falls 
Co., 3 Green, Oh. [4 N. J. Eq.] 505. In bills in 
equity seeking relief, if any part of the relief 
sought be of an equitable nature, the court will 
retain the bill for complete relief. Traip v. 
dould, 15 Me. S2, If the bill pray that a con- 
tract for slaves sold in violation of the constitu- 
tion be annulled, it should offer to restore tho 
slaves. Martin v. Broadus, Preem. Ch. [Miss,] 
iio. "\^'here a party who has bought land and 
been let into possession, seeks to enjoin collection 
of the purchase-money, on the ground of fraud 
or a failure of title, he must pray a rescision of 
the contract, he cannot withhold the purchase- 
money and likewise keep the land. AVilliamson 
V. Raney, Id. 112. If the prayer of a bill be for 
an injunction alone, no other relief can be grant- 
ed. Id. To a bill, praying a decree for the 
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ment thereof, and that it may he decreed 
that the complainant talie from the joint 
fund the amount of the money put into the 
concern of his private property, with the in- 
terest thereof; and that the residue thereof 
may he equally divided between the parties. 
In addition to this, there is a general prayer 
for relief. The specific prayer only asks for 
an account and divisioii of the funds be- 
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payment of a lost hond, an affidavit of the loss 
must be annexed. Penniniiton v. The Governor, 
- I iJlaekf, 78; Taliaferro v, Foote. 3 Leigh, 58; 
Peart's Heirs v. Taylor, 2 Bibb. 556. Contra, 
Cabell's- Es'rs v. Meffginson's Adm'rs, 6 iManf . 
202. On a bill to rescind a contract, the court 
cannot decree a specific execution. Thus, on a 
contract for the sale of lands the vendee failing 
f<t show suUicient grdnnds for rescinding the 
agreement cannot have a decree for specific exe- 
cution. Rochester v. Anderson, Litt. Sel. Cas. 
146. Where a party resorts to a court of equity 
on account of a lost paper, upon a subject cog- 
nizable at law, but for the loss, an affidavit of 
the loss of the paper must be annexed to the 
bill; but where' the subject-matter of the writ- 
ing is properly cognizable in equity, an affidavit 
of the loss is not necessary. Peart's Heirs v. 
Taylor, 2 Bibb, 556. If an answer on oath has 
not been waived as to one of the defendants, the 
complainant, upon an application to dissolve the 
injunction, cannot be permitted to read the affi- 
davits, annexed to the bill for the purpose of con- 
tradicting the positive answer of that defendant 
on oath. Haight's Case, 4 Paige, 525. 

A bill with a double aspect, may be filed where 
the complainant is in doubt whether he is legally 
entitled to one kind of reUef or another, upon the 
facts of the case as stated in the bill, in which 
case his prayer should be framed in the alterna- 
tive, so -Uiat if the court decides against him as 
to one kind of relief prayed for, he may still ob- 
tain the proper relief imder the other branch of his 
alternative prayer. Lloyd v. Brewster, 4 Paige, 
537. So, also, where the complainant is entitled 
to relief of some kind against the defendants, up- 
on the facts stated in his bill, if the nature or 
kind of relief to whjcli he is entitled depends up- 
on the existence of a fact of which he is ig- 
norant, he may allege his ignorance of such fact, 
and may frame his prayer for rdief in the al- 
ternative, so as to obtain the appropriate relief 
according as the fact shall appear at the hearing 
of the cause. Id. By the practice in Connecti- 
cut, it is not necessary to annex to a hill of inter- 
pleader, an affidavit of the absence of collusion. 
Nash V. Smith, 6 Conn. 421. Where a plaintiff 
resorts to a court of equity for relief, on the 
ground tiiat a deed on which his claim depends 
has been lost or destroyed, the claim being such 
tiiat if he had the deed he would have complete 
remedy by action upon it at law, theTjill must 
distinctly aver the loss or destruction of the deed, 
and it must be shown that it could not be found 
upon due search, otherwise the court of equity 
has no jurisdiction of the case. Taliaferro v. 
Foote, 3 Leigh, 58. Where the complainant 
makes an officer of a corporation a party defend- 
ant for the purpose of obtaining a discovery as 
against the corporation, no relief, either general 
■or special, should be pra^-ed against such officer; 
and the prayer of the bill should be so framed as 
to show distinctly, that the relief sought is in- 
tended to be confined to the corporation; and that 
no relief whatever is to be asked as to the officer 
of the corporation at the hearing, even as to 
costs. Mclntyre v. Ti'ustees of Union College, 
6 Paige, 239. If the biU contains no prayer, ei- 
ther for specific or general relief, it is considered 
as a bill of discovery merely, although the word 
"decree" is erroneously inserted in the prayer for 
process of subpoena; but if the bill prays any re- 
lief whatever against a defendant, who is made 
a party for the purpose of discovery only, such 
prayer'makes it a bill for relief as well as discov- 



louging to the partnership, but does not des- 
ignate any jnode in which the amount of the 
fund is to be ascertained. And the general * 
prayer will authorize the court to adopt any 
mode consistent with equity and good con- 
science, and according to the course of chan- 
cery proceedings, and which shall not be in- 
consistent with the case made by the bill 
and the specific relief piuyed. An order for 

ery as to such defendant, and authorizes him to 
put in an answer containing a full defence. Id. 
A bill in chancery, seeking to transfer the juris- 
difction of a case proper for a court of law, on the 
ground that the material facts were known to the 
defendant only, ought to be accompanied with an 
affidavit. Munday v. Shatzell, Litt. Sel. Cas. 
373. If a bill, besides the usual prayer for gen- 
eral relief, contains a prayer for specific relief, 
the plaintifiE is entitled to other specific relief, so 
far as it is consistent with the case stated in the 
bill. Wilkin v. Wilkin, 1 Johns. Oh. Ill; Al- 
len V. CofEman, 1 Bibb, 469; Cook v. Maueius 
5 Johns. Oh. 89. The relief to be given under a 
general prayer in a bill, must be agreeable to the 
case made by the bill, and not different from, or 
inconsistent with it. Chalmers v. Chambers, 6 
Har. & J. 29; Wilkin v. Willdn, 1 Johns. Oh. 
117; Franklin v. Osgood, 14 Johns. 527; Eng- 
lish V. Foxall, 2 Pet. \27 XJ. S.] 595. Where a 
bill was filed to have a mortgage deed recorded, 
which had been omitted xcf be recorded witl'.In 
six months, and closes with a general prayer for 
other and further relief, &c., a decree that the 
mortgaged premises be sold, &c., is not within 
the relief prayed by the bill. Id. Under the 
general prayer, the complainant-is entitled to any 
relief consistent with the case made, tliough in- 
consistent with the specific relief prayed for. 
Bailey v. Burton, 8 Wend. 339. In a bill in 
equity between partners, a prayer that the de- 
fendant may be held to render an account of ail 
moneys and effects of the firm received by him, 
and of all other matters relating to the concern, 
is equivalent to a prayer for general relief. Mil- 
ler V. Lord, U Pick. 11. Where a bill is for 
discovery and relief, in a case where discovery is 
the only ground of equity jurisdiction, it must be 
sworn to; but if the bill is for discovery merely, 
no affidavit is necessary. McEIwee v. Sutton, 
1 Hill, Eq. 33. A general prayer in the bill for 
relief, wiU authorize a decree for the specific re- 
lief ajppropriate to tiie case. Brown v. McDon- 
ald, Id. 302. A bill seeking to transfer to this 
court a matter properly cognizable at law, must 
be verified by oath. Lynch v. Willard, 6 Johns. 
Oh. 346. Though the bill should contain neitlier 
a special nor general prayer for relief, yet if the 
defendants answer the allegations, and submit 
themselves to the decree of the court on the mer- 
its, the defect as to the prayer will be disregarded 
by an appellate court. Smith v. Smith, 4 Band. 
[Va.] 95. Praying that the heirs may he made 
defendants, without taking out process against 
them, or naming them in the bill, is not making 
them defendants. Huston v. McOlarty's Heirs, 
3 Litt. 274. Upon a motion to dissolve an in- 
junction, if the complainant relies upon affidavits 
annexed to the bill under the 37th rule of the 
court of chancery, to contradict the answer, 
the defendant has a right to read affidavits or 
other evidence in support of his answer. Brown 
V. Haff. 5 Paige, 235. Under the general prayer, 
any relief warranted by the case as set forth 
in the bill, may be granted, though not orally ask- 
ed for. Lingan v. Henderson. 1 Bland, 251. 
Where a prayer for specific relief in a bill in 
chancery is accompanied with a prayer for gen- 
eral relief, the complainant is entitled to other 
specific relief not inconsistent with the case 
stated in the bill; but no relief can be granted 
under the general prayer entirely distinct from, 
and independent of the special relief prayed. 
Thomason v. Smithson, 7 Port. [Ala.] 144. 
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tlie sale of the real estate would involve no 
sueb objections in this case. 

Another ohjection which has been made to 
such an order, is, that as the lands lie in 
different states, the order could not he en- 
forced, except as to the lands within this dis- 
trict or state. This objection cannot be well 
founded. Such an order does not requii-e the 
agency of any officer out of the juiisdiction 
of this court. The order is to act upon the 
parties in the cause; and the transfer of the 
title is to come from them, and not from the 
person through whose agency the sale sljall 
be made. It is not lilie the case of land sold 
under execution. If the court has not the 
power to order a sale, it has not jurisdiction 
over the subject-matter at all, and cannot 
divide the land or compel either party to re- 
lease his title to that lying in another state, 
and suits must be commenced in each state 
where the land lies. Such inconvenience in 
the administration of justice cannot be toler- 
ated, and the powers of this court, we think, 
are amply sufflciezxt to dix-ect a public sale of 
the land, and to compel the parties to convey 
the title accordingly. An ordei: lor the sale 
of the property may operate injuriously upon 
the interest of Elias, under the circumstances 
in which he is placed. But this will arise 
from his own negligence in permitting such a 
length of time to elapse without having the 
pai-tnership concerns settled. If this had been 
done immediately upon the dissolution, and 
before he had made any improvements, no 
injury could have arisen from such a sale 
The dissolution \vas his own act; and the 
continuance of such an undefined partnership 
was at his own option, he could have dis- 
solved it at any lime; and if parties will be 
so improvident, where they have it in their 
power fully to protect themselves, courts of 
justice cannot always redeem them from the 
penalties of their impnidence. It is well said, 
in one of the cases on this subject, if men 
wiU thus enter into pai-tnership, as into a 
marriage, for better and worse, they must 
abide by the consequences. The cases in the 
books are certainly very strong to show that 
the complainant has a right to requu*e a sale 
of the property. It is laid down by Gow, in 
his valuable treatise on Partnership (page 
291), that when the common property of the 
partnership is ascertained, either party may 
insist upon a sale of the whole concern. That 
one partner has no claim upon his individual 
proportion of a specific article, but may re- 
quire the whole concern to be wound up by 
a sale, and have a division of the produce of 
the aggregate joint effects. That one partner 
cannot separate his share from the bulk of 
the joint property, nor compel his copartner 
to accept what, according to a valuation, his 
interest may be worth. That is not the mode 
in which a court of equity winds up the con- 
cerns of a partnership; but in every case in 
which that court interferes in closing the 
transactions of a partnership, it directs the 
value of the stock to be ascertained in tlie 
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way in which it can be the best ascertained, 
viz., by a sale, and its conversion into money; 
and in these rules and principles it seems 
well supported by adjudged cases and the 
course of courts of chancery. In the case of 
Grawshay v. Collins, 15 Ves. 220, it is laid 
down, that upon the dissolution of a part- 
nership, each partner becomes tenant in com- 
mon in each and every article embarked in 
the concern, and has a right to have the value 
of the property ascertained by a sale. And 
in Fox V. Hanbui*y, Cowp. 445, it is said the- 
right of the several partners is not to an 
individual proportion of a specific article, but 
to an account; the property to be made the 
most of and divided. And in Featherston- 
haugh V. Fenwick, 17 Yes. 309, the same rule 
is fully recognized, that upon the dissolution 
of a paituership, when there are no articles 
prescribing the tei'ms, the law ascertains what 
shall be the consequence of the dissolution, 
viz., that the whole of the - joint property 
must be sold off and the whole concern wound 
up; and that one partner cannot insist upon 
taking the share of another at a valuation. 
The circumstances of that case were some- 
what like the present. One question before 
the court was, whether one partner was 
bound to adjust the partnership concerns in 
the manner proposed by the other: which 
was, that a value should be set upon the part- 
nership stock, and each one take his propor- 
tion according to such valuation, or should 
take away his share of the property from 
the premises. The master of the roUs was 
clearly of opinion that the other partner was 
not bound to accept the proposition, but had 
a right to have the whole concern wound up 
by a sale and a division of the produce. Oth- 
er cases might be referred to in support of 
the same doctrine, if necessary; but the rule 
seems to be too well established to require- 
any further confirmation. 

An order must, therefore, be entered for a: 
sale of all the real estate belonging to the 
partnership at the time of the dissolution, 
and the title to which is now either in Justin 
or Elias Lyman. The purpose for which the- 
sale is to be made, is to ascertain the value 
of the property at the dissolution. It must 
be sold, however, as it now is, and at its- 
present value; and to secure to each party 
the benefit of his improvements, the cause- 
must be again referred to ascertain the value 
of the improvements made by the respective 
parties, and the report of the commissioners, 
with respect to the rents and profits since- 
the dissolution, must stand over until the re- 
turn upon such sale shall be made, and the 
coming in of the report relative to the im- 
provements. This order will not, of course, 
extend to the Cairo patent lands, the title to 
which stands in the name of Simeon Lyman; 
nor is any notice intended to be taken of any 
part of the controversy in which he is inter- 
ested. He is not a party to this suit, and' 
no deci-ee made in it can affect his rights. 
The report of the commissioners, with respect 
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to the deduction of twenty-five per cent, fi-om 
the nominal retail price upon goods received 
by Justin, in payment for the lands sold to 
Henry Lyman, and, also, with respect to the 
evidence rejected by them on the second hear- 
ing, and the disallowance of the complain- 
ant's charge for the good will of the store at 
Hartford, is confirmed. 

The statement of the accounts between the 
parties, must be corrected in the several par- 
ticulars mentioned in this opinion, which may 
probably be done by the parties themselves; 
and if not, a reference must be made to a 
propei' oflacer to restate the accounts with 
such corrections. And a final dea'ee there- 
upon is reseived until the coming in of the 
return upon the sale of the real estate, and 
the report upon the value of the improve- 
ments made by the respective parties since 
the dissolution of the partnership. 

trpon the coming in of the report, numer- 
ous exceptions were taken by the parties, and 
were argued and disposed of at the October 
term, 1830. The following is the only part of 
the opinion then delivered, involving ques- 
tions of professional interest: 

THOMPSON, Ch:euit Justice. It has also 
been urged upon the court to expunge from 
the accounts all allowances which have been 
made for improvements by either party upon 
the real estate after the dissolution of the 
partnership. This Is one of those extraor- 
dinary and complicated cases of partnei-shlp 
that it is difficult, and indeed impracticable, 
to do complete justice between the parties, 
by applying to it the general vules applicable 
to ordinary partnerships. It may, perhaps, 
be admitted as a general rule, that after the 
dissolution of a partnership, one partner can- 
not call upon another for compensation for 
improvements made on the partnership prop- 
erty after the dissolution. This, as a gen- 
eral rule, is undoubtedly just and equitable. 
Such improvements are voluntary, and it 
might be deemed the folly of the party to 
make them, as it would be in his power im- 
mediately to cause a distribution to be made 
of the property, and each partner to take 
possession of his share. All just allowances 
will always be made for the costs and char- 
ges for taking care of the property until 
partition can be made, where no unnecessary 
delay takes place. It is not, however, with- 
out precedent for a eovui; of chanceiT. when 
a dissolution has taken place without the con- 
sent of all the partners, and the partnership 
property continued to be emploj'ed, as be- 
fore the dissolution, to hold the partner who 
thus employs the common stock accountable 
for all the profits. In the present case, the 
improvements which have been made by the 
I'espective parties may very fairly be con- 
sidered as made by consent. There was at 
least no objection, and an implied acquies- 
cence may be inferred from the circumstance, 
that it appears to have been the understand- 
ing of both parties that each one was to 



retain possession of what he held at the dis- 
solution, accounting to the other lor the bal- 
ance and interest, however it might be found' 
on the winding up of the business. And if 
under such impression improvements were- 
made, supposing them to be on the individ- 
ual property of each, it would be inequi- 
table for the other to throw the whole cost 
of the improvements upon him who made- 
them; although it is fairly to be inferred that 
it was the understanding of the parties that 
each was to retain the possession of such 
part of the real estate as he held at the dis- 
solution, accounting for the balance. Yet 
this was not so satisfactorily established as- 
to warrant the eoiu*t in acting upon that 
ground; and besides, so much time has 
elapsed since the dissolution of the partner- 
ship, and such changes in the property have- 
been made, that it would be difficult, if not 
impracticable, to ascertain the value at the* 
time of the dissolution. Most of the im- 
provements have been made by Elias, and it 
is Justin who now insists upon the sale of 
the property; and it would be Mghly in- 
equitable, under such circumstances, that 
he should take his share of the property ac- 
cording to its present value, without bearing: 
any of the expense of the improvements. 
The court does not, therefore, feel disposed to- 
modify the manner in which the accounts in 
this respect have been taken between the 
parties; and we do not think we are, upon^ 
this point, deviating from the rules and 
principles adopted in courts of equity, un- 
der such special circumstances. With re- 
spect, however, to the compensation for per- 
sonal services which has been taken into the- 
statement of the accounts, the rule appears- 
to be inflexible. No case has fallen imder- 
my observation where a compensation has 
been allowed to one partner against another,, 
without a special agreement for that purpose. 
It is considered that each joint owner, in 
taking care of the joint property, is taking 
care of his own interest, and the law never- 
undertakes to measure and settle between 
partners their various' and unequal services-, 
bestowed on their joint business. This must 
be left to be regulated by special contract, 
otherwise it is deemed a ease of voluntary 
management. And the same rule applies 
after the dissolution. Each party becomes, 
with respect to the property in his hands, 
a trustee; and it is a well-settled rule, that 
a voluntary trustee is not entitled to com- 
pensation for his personal services; he is en- 
titled to all just allowances for actual 
charges and expenses in managing the trust, 
but no more; and this on the principle that 
the act was voluntary on his part: and the 
objection to such compensation claimed on 
the part of Elias, applies with great force 
in the present case. He was the party who 
dissolved the partnership, and it was in his 
power immediately to have settled the part- 
nership concerns, and discharge himself from^ 
all care and attention to that which belonged^ 
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to his copartner. 15 Yes. 220; 1 Anst. i>4; 
2 Brown, CIi. G5G; 1 Jolins. Cb. 3S, ICo; 
2 Johns. Ch. 117; 3 Jolms. Ch. 433. All al- 
lowances that have been brought into the 
accounts on either side, for the personal serv- 
ices of either partner, must be stricken out. 

The question with respect to costs is not 
free from difficulty. It is a well-settled rule 
tliat costs in chanceiy rest in tlie sound dis- 
cretion of the court imder the circumstances 
of the case, and are not governed by the 
statutes of costs applicable to common law 
proceedings. 11 Yes. 458; 1 Johns. Ch. 77, 
ad, 182. The due exercise of this discretion 
is often attended with difficulty, particularly 
when the proceedings have been so various 
and proti*acted as in the present case. Jus- 
tice maj require some special order with 
respect to the costs; aaid to enable the court 
to exercise their discretion, with a due re- 
gard to justice and equity, it is deemed ad- 
visable that a bill of the costs and expenses 
on each side should be made out and present- 
ed to the court, before a final disposition 
with respect to the cost is made. In relation 
to the depositions introduced at the last 
term, with respect to some transactions of 
Lewis Lyman in the receipt of moneys, and 
the payment of cex-tain debts in Boston, the 
court has had considei-able difficulty. The 
testimony is somewhat contiudictory, and 
too obscure to enable the court to come to 
any satisfactory conclusion respecting it. 
And considering the great delay in not 
bringing it forward at an earlier stage of the 
controversy, we think proper to lay it en- 
tirely out of view in closing this transaction. 

The cause must now be referred to a com- 
missioner, barely to restate the accounts be- 
tween the parties, correcting the same in 
the particulars mentipned in this opinion; 
and a final decree entered thereupon, except 
as to the costs, with respect to which the 
final decree is reserved until the coming in 
of the accounts of the respective parties, re- 
quired to be made out and submitted to the 
court; upon the coming in of which a final 
decree respecting the costs will be entered 
as of the last term. 
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LYSIAN VENTILATING & REFRIGER- 
ATOR CO. V. CHAMBERLAIN et al. 

[2 Ban. & A. 433; i 10 O. G. 588; Merw. Pat 
Inv. 141.] 

Circuit Court, D. Massachusetts, Sept. 23, 
1876. 

Patent — Cooling and Ventjl.^tixg Rooms — In- 
vention — Completeness — Descku*tion 
— CoxSTi:rcTH>N. 

1. The consti'uction of the reissued letters pat- 
ent granted March 10, 1874, to Stephen Cutter, 
assignee of Azel S. Lyman, No. 5,786, for an 
improvement in methods of cooling and venti- 
lating rooms given by the circuit court of the 
United States in the Southern district of New 
York, in Lyman Ventilating & Refrigerator Co. 
v. Lalor [Case No. 8,632], adopted and followed. 

2. Although the description may be so full ami 
precise in the application for a patent as to en- 
able one skilled in the art to which it appertains 
to constmet what it describes, it does not at- 
tain the proportions or the character of a com- 
plete invention, until it is embodied in a form 
capable of useful operation. 

3. Upon the construction given by the court to 
the Lyman patent: Held, that the invention 
claimed to have been infringed was anticipated, 
and that the patentee was not the original and 
first inventor thereof. 

[This was a bill in equity filed by the Ly- 
man Ventilating & Refrigerator Company 
to restrain the defendants Newell Chamber- 
lain and others from the infringement of a 
reissued patent. The original letters patent 
were granted to Azel S. Lj'man Max-ch 25, 
1856. No. 14,510.] 

Brown & Holmes, Whitney & Betts, and 
E. J. Cramer, for complainants. 

Proctor, WaiTen & Brigham and Dicker- 
son & Beaman, for defendants. 

SHEPLEY, Circuit .Tudge. The reissued 
letters patent gi-anted March 10, 1874, to 
Stephen Cutter, assignee of Azel S. Lyman, 
No. 5,786, for an improvement in methods of 
cooling and ventilating rooms, have repeat- 
edly been the subject of litigation, and the 
claims of the patent have repeatedly been 
the subject of judicial construction. In the 
suit of these same complainants against 
William Lalor, in the Southern district of 
New York, Judge Blatchford delivered an 
elaborate opinion, giving the construction of 
the most important claims in the reissued 
patent. [Case No. 8,632.] This opinion, 
which was delivered September 10, 1874, 
was upon a motion for preliminary injunc- 
tion. The same construction which was 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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given by Judge Blatchford is contended for 
hj the complainants in this case. As the 
same constmetion has been substantially re- 
peatedly given in the circuit court, in the 
Northern, Southern and Eastern districts of 
New York, in the Second judicial circuit, I 
adopt that construction as the law of this 
case. 

The invention of Lyman, as thus con- 
stiTied, consists in a combination of a prop- 
er resei*voir, liolding the cooling material in 
an elevated position, so as to create the re- 
quii'ed circulation,- with a conduit or con- 
ducting structure which will surround the 
cooling material or the cooled air, or both, 
and give to the cooled air its downward mo- 
tion, in a determined direction, in its appli- 
cation to a room in which this resei-voir and 
conduit are elevated, or in relation to which 
they hold this elevated position for the pur- 
pose of cooling, purifying, and ventilation. 
There must be a resei-voir for the cooling 
material open at or near the top for the ciu*- 
rent of lighter and warmer air to come in 
contact with the cooling material and be- 
come condensed, and, by its greater specific 
gravity, to fall through the cooling material 
downward to and over the floor of the 
room, and in so doing displace the lighter 
and warmer air, foi'cing it upward toward 
the top of the compartment to be again, by 
contact with the ice in the reservoir, con- 
densed, precipitating its moisture, and again 
falling by specific gravity downward, thus 
keeping up a continual circulation; and there 
must be something which will answer the 
requirement of the patent as a "descending 
conduit," to give to the cuiTent of cooled air 
a determined downward direction. 

With this description of the invention of 
Lyman, as descilbed and claimed in the re- 
issued patent, the question whether Lyman 
was the original and first inventor of what 
is claimed in the reissued patent, may now 
be considered with reference to the evidence 
upon that issue in the record in this case, 
which is much more full than the testimony 
in any of the cases before referred to. 

In the case against Lalor, Judge Blatch- 
ford decided, in accordance with the very 
well considered and able opinion of Judge 
McKennan, in the case of Northwestern 
Fire-Extinguisher Co. v. Philadelphia Fire- 
Extinguisher Co, [Case No. 10,337], that the 
application of Thaddeus Fairbanks made 
September 5, 1S46, rejected February 0, 
1S47, and withdrawn July 2T, 1847, did not, 
of itself, afEord sufficient evidence of an in- 
vention which antedated the invention of 
Lyman. The learned judge says, "It is not 
shown that prior to the date of the original 
patent to Lyman, much less prior to the date 
of Lyman's invention, a refrigerator was 
actually constructed embodying what was 
set forth in the application of Fairbanks." 
He, therefore, comes to the conclusion, sus- 
tained by the opinion of Judge McKennan 
in the case cited, that although the descrip- 



tion may be so full aind precise in the appli- 
cation for a patent as to enable one skilled 
in the art to which it appertains to construct 
ivhat it describes, it does not attain the pro- 
portions or the character of a complete in- 
vention, until it is embodied in a form ca- 
pable of useful operation. 

In this case the evidence is perfectly con- 
elusive of the construction, both in 1846 and 
1849, by Thaddeus Fairbanks, of refrigei-a- 
tors which embodied the invention set forth 
in Fairbanks' application, and that such re- 
frigerators continued in practical and pub- 
lie use and are in existence and produced in 
evidence in the case. 

Upon the construction of the patent claim- 
ed by the complainants, and upon the con- 
sti'uction given to the claims of the patent 
by Judge Blatehford, these Fairbanks re- 
frigerators furnish a pei*fect defence upon 
the question of novelty. Upon any con- 
struction which can be given to the Lyman 
patent, "the poor man's refrigerator" or "the 
barrel refrigerator," made by George "Whit- 
tier, at Danversport, Massachusetts, which 
contained an elevated ice-box, rack, cold-air 
chamber, and descending conduit or flue sep- 
arate from the ice-box and extending nearly 
to the bottom of the refrigerator, giving a 
determined downward direction to the cur- 
rent of cold air, must be considered as an- 
ticipating the Lyman patent, and the same 
remark is applicable to the upright refriger- 
ator made by George Whittier and used by 
James D. Black, and to "The Mead & Whit- 
tier refrigerator," so called. The defend- 
ants in this case do not use any combination 
which is not clearly proved to have been in 
public and practical use prior to the date of 
the invention of Lyman, and, therefore, can- 
not be held to be the infringei'S of any in- 
vention of which he was the flrst and orig- 
inal inventor. 

Bill dismissed, with costs. 

[For another case involving this patent, see 
Lyman Ventilating Co. v. Lalor, Case No. 8,- 
OS2.3 



Case No. 8,632. 

LYMAN VENTILATING & BEFKIGERA- 
TOR CO. V. LALOR. 

[12 Blatchf. 303; 1 Ban. & A. 403; 6 O. G. 
642; Merw, Pat. Inv. 139.] i 

Circuit Court, S. D. New York. Sept 10, 1874. 

Patents— Imvextiox — What Constiti-tes. 

1. A written description of a machine, al- 
though illustrated by drawings, which has not 
been given to the public, does not constitute an 
invention, within the meaning of the patent 
laws, so as to defeat a subsequent patent to an 
independent inventor, even though it be depos- 
ited in the patent office, as part of an applica- 
tion for a patent. 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, reprinted in 1 Ban. & A. 403; and 
here republished by permission.] 
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-. To attain the character of a complete in- 
Tention, it must be embodied in a form capable 
of useful operation. 

3. The reissued letters patent granted to 
Stephen Cutter, March 10th, 1874, for an "im- 
provement in methods of cooling and ventilating 
rooms," (the original patent having been grant- 
ed to Azel S. Lyman, as inventor, March 25th, 
1856, and extended for seven years from March 
25th, 1870, and reissued to said Lyman, De- 
cember 26th, 1871,) defined, as to the meaning 
of the Claims in it. 

4. The principle and mode of operation of the 
apparatus described in it, esplained- 

5. Various alleged prior inventions, examined 
and distinguished. 

[This was a bill in equity by the Lyman 
Ventilating & Refrigerator Company against 
"William Lalor.] 

John J, Allen and Edward J. Cramer, for 
plaintife. 

Edward N. Dickerson and Charles C. Bea- 
man, Jr., for defendant 

BLATCHPOED, District Judge. This suit, 
and. several others, are brought on reissued 
lettei-s patent granted to Stephen Cutter, 
March 10th, 1874 [No. 5,786], for an "improve- 
ment in methods of cooling and ventilating 
rooms." The title to this patent is vested in 
the plaintiffs for the whole of the United 
States, except the Eastern district of New 
York, and that part of the city of New York 
lying westerly of Broadway and Fifth avenue, 
and a few counties in New Jersey, the title 
for such excepted territoiy being vested in 
the Lyman Patent Refrigerator Company. 
The original letters patent were granted to 
Azel S. Lyman, as inventor, March 25th, 
1856 [No. 14,510]; and were extended for 
seven years from March 25th, 1870, and were 
reissued to Lyman, December 26th, 1871, and 
were then assigned to said Cutter, and reis- 
sued to him, as above stated, March 10th, 
1874. 

The first claim of the reissue sued on is in 
these words: "The combuiation of a descend- 
ing conduit, or cold air flue, or either, with a 
reservoir for containing cooling materiall, 
substantially in the manner and for the pur- 
poses described." This claim differs only in 
the addition of the words "or eithei"" from 
the first claim of the reissue of 1871. The 
first claim of the reissue of 1871 was sustain- 
ed in two suits in equity, on final hearing, 
one before Judge Hall, in the Northern dis- 
trict of New York, in March, 1872,— Lyman v. 
Myers [Case No. 8,629] ; and the other before 
Judge Benedict, in the Eastern district of 
New York, in January, 1874,— Lyman Patent 
Refrigerator Co. v. Oswald [Id. 8,630]. In 
both of those suits it was sustained against 
the alleged prior invention of Thaddeus Fair- 
banks, a patent for which was applied for 
September 5th, 1846, and rejected Febmai-y 
6th, 1847, and withdi-awn July 27th, 1847. 
Long after such withdrawal, John O. Schooley 
obtained from Fairbanks, for the sum of $5, 
an assignment of Fan-banks' alleged inven- 



tion, and an application was again made for 
a patent for it, and a patent was granted to 
Schooley, as assignee of Fairbanks, August 
12th, 1856. Judge Benedict, in the case 
against Oswald, says: "The proofs show that 
Fairbanks abandoned his invention long prior 
to the issue of the patent upon it. His appli- 
cation for a patent, made in 1846, was reject- 
ed on the 27th of July, 1847, and he then 
withdrew his application. No subsequent ef- 
fort to obtain a patent or presei've his inven- 
tion, or to put it into use, appears ever to 
have been made by him. The patent for the 
invention, subsequently issued August 12tli, 
1856, was obtained by one Schooley, as as- 
signee of Fan-banks, who obtained an assign- 
ment of the invention from Fairbanks, for the 
sum of $5, nearly ten years after the with- 
di-awal of the application and abandonment 
of the invention by Fairbanks, the inventor." 
To this it may be added, that, on the present 
motion, nothing is shown in reference to the 
invention of Fairbanks, except the papers 
from the patent office, and an affidavit by 
Schooley showing the foregoing facts. It is 
not shown, that, prior to the date of the orig- 
inal patent to Lyman, much less, prior to the 
date of Lyman's invention, a refrigerator was 
actually constructed embodying what was set 
forth in the application of Fairbanks. The 
alleged invention of Fairbanks, as anticipat- 
ing Lyman, must, therefore, be laid out of 
view. As regards anything shown in the 
original application of Fairbanks, made in 
1846, and rejected and withdrawn in 1847, it 
is well settled, that a written description of a 
machine, although illustrated by drawings, 
which has not been given to the public, does 
not constitute an invention, within the mean- 
ing of the patent laws. Evidence that such 
a description was made does not show, of it- 
self, a prior invention. Such a description has 
not the same efEect as a printed publication. 
It lacks the essential quality of such a pub- 
lication, for, even though deposited in the 
patent office, it is not designed for general cir- 
culation, nor is it made accessible to the pub- 
lic generally, being so deposited for the spe- 
cial purpose of being examined and passed 
upon by the patent office, and not that it may 
thereby become known to the public. Al- 
though it may incidentally become known, 
the deposit of it is not a publication of it, 
within the meaning of the statute or the law. 
Moreover, although the description may be 
so full and precise as to enable any one slcill- 
ed in the art to which it appertains, to con- 
struct what it describes, it does not attain 
the proportions or the character of a complete 
invention until it is embodied in a form ca- 
pable of useful operation. Northwestern Fire 
Extinguisher Co. v. Philadelphia Fire Extin- 
guisher Co. [Case No. 10,337]. 

In answer to the present motion for injunc- 
tion, various other alleged prior inventions are 
set up. To understand their bearing, it is 
necessary, first, to define clearly what the 
plaintiffs covei* by their patent. The specifi- 
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cation states the invention to be one of "im- 
provements in cooling, drying and disinfect- 
ing rooms." It says: "My improvement in 
cooling, drying and disinfecting consists in 
tlie peculiar construction of the box or reser- 
voir for holding the ice or other cooling ma- 

-terial. The object sought to be accomplished 
by this construction is the production of a 
current of cool air in a determhied direction, 
without mechanical aid and irrespective of 
Ijlace. The principle I employ is that which 
is exemplified in the hydrostatic column, and 
my use of it may be understood by the fol- 
lowing comparison: If we suspend a calie of 
ice freely in the air, and near the ceiling of a 
closed room, slight currents would soon be 
produced by the disturbance of the equilib- 
rium, consequent upon the cooling of the air 
in contact with the ice. These currents 
would be feeble, because the cold descending 
.air would spread out over a wide base, and 
tlie temperature soon become equalized by 
mixing with warm air. If, however, we 
■should place around the sides and under the 
ice a conduit, such as a pipe or box of suffi- 
cient size to surround the ice, the air, as it is 
cooled, would fall down and soon fill the 
same, but still have a tendency to spread 

' laterally, in consequence of its gi-avity, and, 
therefore, it would exert pressure on all sides, 
similar to a non-elastic fluid. If one or more 
openings were made in the bottom of the 
same, this air would pour out with a certain 
force, due to the difference of the tempera- 
iaires outside and inside, and to the height of 
the column, obeying precisely the same laws 
which would govei-n a non-elastic fluid. The 
^onsti-uction of a refrigerating box on this 
principle enables me to employ it to various 
useful and valuable purposes, such as the 
preservation of nuats and vegetables, ven- 
tilating, coding, drying and disinfecting 
apartments in hospitals, sleeping and other 
rooms. The reservoir, when adapted for hold- 
ing ice as the cooling material, is a box open 
at or near the top and in or near the bottom, 
'ft may be divided into two compartments, by a 
grating, as shown in fig. 1— in such ease, the 
latter serving to support the ice, while the 
space beneath may form a cold air chamber, 
E, and allow the free settling of the cold air 
from all parts of the grate. When enclosed 
in an ah: tight compartment, as is shown in 
fig. 1, at A, and the box D charged with ice, 
the moisture will be extracted from the air, 
at the same rate that its temperature is re- 
duced, in the following manner: The air in 
A is at first of the temperature of the sm'- 
rounding medium, and its hygrometrical con- 
dition is the same. Ice being now introduced 
Into the box D, the air in contact will be im- 
mediately reduced in temperature, condensa- 
tion takes place, and moisture is deposited. 
The condensed air, being of greater specific 
gravity, falls into the air chamber B. flowing 
thence, similar to the fiow of water, through 
V, downward to and spreading over the 
-floor, and, in so doing, displaces the lighter 
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and warmer air, forcing the latter upward 
toward the top of the apartment. As it there 
comes in contact with the ice, the condensa- 
tion and precipitation of moistm-e goes on 
until a minimum temperature is reached. 
Thus, a continual circulation is kept up, in 
such manner that the whole of the air must 
circulate through the ice-box. Of course, all 
articles, such as meats and vegetables, would 
be deprived of their moistm-e in a like de- 
gree with the air, the latter being brought to 
the condition of great purity and dryness. 
The water falls to the bottom of the cold air 
space E, where it may be caught by a 
trough or lip, and thence discharged to the 
outside by a suitable pipe. * * « For fm-- 
ther disinfecting, a charcoal-box or other suit- 
able agent may be employed, as shown at B; 
or, by placing it at y, where the wai-m and 
moist air passes over, to be cooled and dried. 
Instead of a single opening or flue, in or at 
the bottom of the ice-box, or below the low- 
est level of the ice, several may be employed 
in combination with one coohng reservoir; or, 
where the apartment is of considerable size, 
more than one resei*voir for the cooling ma- 
terials, and openings or flues in like manner, 
may be arranged, either to increase the cir- 
culation, or to reduce the temperature and 
drying. 5r both, as may bo required. The dis- 
charge pipe F may be of different lengtlis, 
according as the blast is to be more or less 
forcible, the higher the column the greater 
being the weight and velocity of the dis- 
charge." Only the 1st, 3d, 4th and 5th 
claims of the patent are involved in the pres- 
ent controversy. The "first claim is above set 
forth. The 3d, 4th and 5th are in these 
words: "3. In a closed refrigerating cham- 
ber, an open bottomed cooling reservou-, pi-o- 
vided with an aperture for the ingress- of the 
air above the cooling material, in combina- 
tion with a drip to prevent the falling of the 
water into the chamber below the cooling 
reservoir, substantially as described. 4. In a 
refrigerating chamber, an ice-box open above 
and below, and provided with a grate for 
Supporting the ice. 5. In a refrigerating 
chamber, a receptacle for cooling material, 
divided into two compartments, the one serv- 
ing to support the cooling material, .and the 
other to allow the settling of the cooled air, 
substantially as described." 

It is apparent, from this description, taken 
as a whole, that the principle and mode of 
operation of the apparatus described is, that 
the cooling of the air in the air-tight com- 
partment or refrigei-ating chamber is to be 
produced, not by conduction, or by the con- 
tact of such air with a metallic or other sub- 
stance to which a low temperature is im- 
parted by cooling material in a cooling res- 
ervoir, but by the free passage and circula- 
tion of such air fi'om the top downward, 
through and in contact with the cooling ma- 
terial in the cooling reservoir, and then out 
into such compartment or refrigerating 
chamber, and then uijward outside of the 
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cooling reservoir, and into tlie top of the 
cooling reservoir again, all the openings be- 
ing entirely within the refrigerating cham- 
ber or compartment, and the direction of the 
current from the top down-ward being de- 
termined by the fact that the cooling ma- 
terial is surrounded by an enclosure which 
acts as a conduit. In connection with such 
establisiiment of a cooled current of air in 
a determined direction, the moisture in the 
air, gathered by it from articles in the re- 
frigerating chamber, or from other sources, 
is deposited on the cooling material, in the 
cooling reservoir, as the air passes in direct 
contact thei-ewith. Thus, the whole of the 
air must circulate through the cooling res- 
ervoir until a minimum equable tempera- 
ture of the air is attained, and desicca- 
tion and refrigeration go on simultaneously. 
When, therefore, the first claim of the pat- 
ent claims "the combination of a descending 
conduit or cold air flue, or either, with a 
resei-voir for containing cooling materials, 
substantially in the manner and for the pur- 
poses described," a combination, to be the 
same combination, whether as an infringe- 
ment or as anticipatory, must not only be a 
combination of such two instruments, but 
must be one having the principle and mode 
of operation, and operating in the manner, 
and effecting the purpose, of the combina- 
tion described in the patent. 

On the question of novelty, the defence 
sets up a refrigerator built by Mace & Healy, 
in February, 1851, for one Van Arsdale, in 
tlie house No. 31 East 21st street, in the city 
of New Yorlr, as a part of the house, where 
It still is. The ice is placed in an ice-cham- 
ber in the upper part of the refrigerator. 
The bottom of the ice-chamber is slatted, so 
tliat tlie cooled air and the drip of water 
can pass down between the slats. Under- 
neath these slats is a solid drip roof of zinc, 
sloping each way from the centre, and ter- 
minating on each side a vei-y short distance 
from the side of the refrigerating chamber, 
the edges of the roof being tm-ned down. 
The water runs down the roof and over 
these edges, and then falls down to the bot- 
tom through narrow vertical spaces formed 
on each side by sheets of metal running 
down parallel to the sides of the chamber, 
just within the overhang of the turned down 
edges of the drip roof, and running down 
nearly to the bottom of the chamber. It is 
claimed that these narrow vertical spaces 
act as conduits not merely for the water but 
for the cooled air, and that the latter can 
pass under the lower edges of the sheet of 
metal into the chamber. It is also claimed 
that there are openings between the upper 
edges of these sheets of metal and the over- 
hangs of the drip roof, though this is dis- 
puted. Now, it is very plain that this struc- 
ture does not embody what is covered by 
the first claim of the plaintiffs' patent, as 
above defined. There is a reservoir for con- 
taining ice, combined with a descending con- 



duit, and it may be that a small proportion 
of cooled air will, at some time in the opera- 
tion of the apparatus, find its way down 
the narrow vertical spaces and out into tlie 
chamber. But, none of it or of any other 
part of the air in the chamber will find its 
way again into the ice reservoir, whether 
there be or be not openings over the tops of 
the vertical partition-sheets of metal. Thei'c 
is no such circulation of air as there is in 
the plaintiffs' structure. The Van Arsdale 
refrigerator does its work by conduction, by 
the contact of the air in the chamber with 
the cooled metallic drip roof and the cooled 
metallic vertical partitions, and not upon 
the principle of the plaintiffs' structure. 

The defence also introduces evidence as to 
a movable refrigerator called the Harpel re- 
frigei'ator. It is claimed that Mace & Healy, 
at 168 Allen street, New York, before July, 
1852, made at least a dozen refrigerators, 
containing an ice-box in the top and back, 
wholly of zinc, which had two rows of holes 
near the top in the side towards the cham- 
ber, and a grate or wooden rack at the bot- 
tom of the ice-bos, on which the ice rested, 
so that the cooled air and the water passed 
down through the grate, and the water fell 
upon an incline sloping away from the body 
of the chamber, and was carried off by a 
pipe, while the air passed thi-ough a row of 
holes in a vertical piece of metal near the 
side of the chamber, between the incline and 
the gi-ate, and so into the chamber, and 
around into the ice-box again through the 
two rows of holes first mentioned. One of 
these refrigerators is said to be in existence. 
Harpel says he bought it in 1852. He gives 
no more specific date, except that it was 
while Mace & Healy were in Allen street. 
Gray, who did the carpenter work on tlie 
refrigerators, fixes the date of doing sueli 
work as being before October, 1852, because 
Mace & Healy moved at that date from Al- 
len street to Houston street, but he gives no 
more definite date than that it was before 
July, 1852, and he gives no reason for fix- 
ing it as early as July, in 1852. Elsewhere, 
he says that he helped to make such re- 
frigerators "in 1851 and 1852." Mace says 
the refrigerators were made while Mace & 
Healy were in Allen street, and that they 
moved from there in Octobei*, 1852. He gives 
the time of making and selling them as "in 
the years 1851 and 1852." Metzinger says 
he worked as zinc worker for Mace & Healy 
from April to July, 1852, at Allen street, and 
tlien did the zinc work for them for such re- 
frigerators. Lyman carries back his con- 
sti'uction of a refrigerator embodying the 
combination covered by the first claim of the 
plaintiffs' patent to "the spring or early sum- 
mer of 1852." The Harpel refrigerator was 
not produced before the court, nor was it 
submitted to the examination of the plain- 
tiffs' agents or experts; but, even if it be as- 
sumed that it, and others made like it, em- 
bodied what is found in the first claim of the 
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plaintiffs' patent, tlie loose evidence as to 
date cannot be allowed to prevail against 
Lyman's invention. The books of Mace & 
Healy are not produced or referred to for 
evidence as to date. None of the testimony, 
all of which is ex parte and by affidavit, 
antedates, even on its face, the invention of 
Lyman, except the general language of Gray 
and of Mace, that it was in 1851 and 1852 
the refrigerators were made. Gray says he 
was at work as a journeyman on the car- 
penter work of refrigei-ators for Mace & 
Healy, in 1851 and 1852, at Allen street, but 
he assigns no more specific date to the re- 
frigerators in question than that it was "be- 
fore July, 1852," although he afterwards re- 
fers to the refrigerators as made "in 1851* 
and 1852." This evidence is too loose and 
inconclusive to be allowed to prevail, on a 
motion for a preliminary injimction, against 
a patent of such long standing, and which 
has been sustained on final hearing, and ex- 
tended and reissued. 

A refrigerator alleged to have been made 
by one Whittier, in Danvers, Massachusetts, 
in 1846, is also set up in defence. It was 
planned by one Mead, for his private use. 
Whittier was a carpenter and did the wood- 
en work. Mead did the zinc work. Whit- 
tier says that the cooling chamber occupied 
the whole of one end, and the lower half of 
the other end, of the refrigerator; that the 
ice-box was placed in the upper portion of 
tlie latter end, and extended across the whole 
width, and lengthwise from about the mid- 
dle of the length to within from one and a 
quarter to two inches of the inner wall at 
the end in which the ice-box was placed; 
that the side of the ice-box nearest the mid- 
dle of the refi'igerator was open for about 
two and a quarter inches from the top; that 
the opposite side of the ice-box had an open- 
ing about three inches in width across the 
whole side, the bottom of the opening b6ing 
one and a half or two inches from the zinc 
bottom of the ice-box; that the ice-box was 
of zinc, and its bottom sloped slightly each 
way towards the centre; that a drip-pipe 
was afBxed to the bottom, and passed 
through the refrigerator and below it; and 
that slats of wood were placed over and 
across the zinc bottom of the ice-box, the ice 
resting on the slats, and being thus kept 
above and free from the drip. Whittier says 
that the result of this constiiiction was, that, 
when the ice-box was supplied with ice, a 
constant circulation of air within the re- 
fi-igerator was created, through the opening 
at the top, and through the ice, and down 
into the cooling chamber, and up again into 
the ice-box through the opening at the top. 
He adds: "The location of the ice-box and 
its general shape were devised by Mr. Mead, 
but I myself suggested the openings to rem- 
edy a defective working of the refrigerator." 
This shows that tlie refrigerator was made 
and put to work without the openings, and 
worked defectively. Without the openings 
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it was necessarily, a refrigerator operating 
solely by conduction. Therefore, when Mead 
and Whittier first made the refrigerator and 
put it to work, they had no conception of 
the principle of having a current of cooled 
ah- to circulate. Then the openings were 
made. Mead used the refrigerator for a 
time, and then sold it to one Johnson. Its 
histoiy is not further traced. Whittier tlieu 
says: "I made myself two or three other re- 
frigerators on the same general principle 
prior to 1850, but varied the construction of 
the bottom .of the ice-box by elevating the 
framework of wooden slats above the zinc 
bottom, and adding a wooden lining inside 
of the zinc box. The flow of cold air was 
then through the channel between the slat 
floor and the zinc bottom. I also changed 
the slope of the zinc bottom, so as to make 
it slant across the whole bottom of the ice- 
box and terminate in a depression from 
which the drip-pipe led out." It thus ap- 
pears that the Mead refrigerator was re- 
garded by Whittier as experimental, for no 
more were made like it, but when he came 
to make others he varied the construction. 
He says he sold the two or three he so made. 
Their history, or how they operated in prac- 
tice, we are not told. Certainly, if the true 
principle of constructing refi-igei-ators, that 
embodied in the plaintiffs' patent, had been 
successfully and practically developed in the 
two or three refrigerators made and sold by 
Whittier, it seems very strange that no 
more than two or three were made in a 
space of four years, and that the value and 
merit of the invention were not more fully 
■ recognized. The makuig of the two or three 
refrigerators by Whittier is not showu to 
have given rise to the manufacture and in- 
troduction of refrigerators embodying tne 
first claim of the plaintiffs* patent, for, al- 
though Whittier says, that "since 1850" he has 
"built other refrigerators on the same general 
plan," he does not say when he built them, 
or that the first he built of them was not built 
very recently, and in view of the Lyman pat- 
ent The evidence as to the Whittier struc- 
ture is not such that it can prevail against 
the plaintiffs' patent, in its present posture. 

Another refrigei-ator, deposed to by one 
Wells, is also adduced. Wells testifies, that, 
bet\^^een 1846 and 1856 there were made in 
Boston, in the shop of one Patten, for whom 
he then worked as a joumej'man cabinet 
maker, many hundred refrigerators, which 
were sold for use in Boston and elsewhere; 
that the refrigerator ^vas lined with zinc, 
and divided by a zinc vertical partition, at 
right angles with its front and rear, into 
two spaces, in the proppxtions of one-third 
and two-thh'ds; that a row of holes was 
pierced through this partition near its top 
and another row near its bottom; that the 
ice was placed in the smaller division of -the 
refx-igerator, and the larger division was 
used as the cooling chamber; that the ice 
was raised from the bottom of the ice-box 
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by a rack or frame pierced witli holes; and 
tliat there was a circulation of air through 
the upper holes, the ice, and the lower holes. 
A model of one of these refrigerators is pro- 
duced. This model shows that the ice was 
not placed in an elevated position, but was 
placed at the bottom of the smaller division, 
the rack resting on such bottom. The upper 
surface of the rack is below the lower holes 
in the partition. In the ice-chamber there 
aa.'e airangements for shelves to be placed 
above the ice, on which to put articles to be 
cooled. The descilption and dmwing of the 
plaintifes' patent clearly show that, to carry 
out Lyman's invention, the ice-box is not to 
be placed in the relative position to the other 
parts of the stinieture in which it is placed 
in the "Wells structure. Such description 
and drawmg represent the ice-box as placed 
in the extreme upper part of the cooling 
chamber. The opex-ation of the Wells sU-ue- 
ture must have been substantially by con- 
duction by means of the metal, and there is 
in it no pi-actical development of the prin- 
ciple of Lyman's structure, hi respect of 
circulation. Although Wells states that, 
prior to 1851, at least 500 of such refrigera- 
tors were made and sold, yet it is not shown 
that all which were ever made have not 
passed out of existence, superseded by struc- 
tures built upon the plan of Lyman's. 

The defence also inti'oduces the affidavit 
of Darius Eddy, who says that, since 1847, 
he has been in the business of making re- 
-frigerators, and is still in it; and that, from 
1847 to 1850 he made and sold, in Boston, 
two refrigerators of the following descrip- 
tion: The refrigerator was in the usual 
form of an upright refrigerator. It was 
made with an inside and outside box, but, 
in the rear, the filling usually placed be- 
tween the inner and outer boxes was omit- 
ted, so as to leave a vacant space. This 
space was divided vertically, at right angles 
with the front and rear of the refrigemtor, 
from the top to near the bottom, so as to 
make two flues or channels for the passage 
of air. The ice-chamber occupied the whole 
of the top of the inside box. The ice rested 
upon a rack shelf placed in the ice-box, the 
ice-box being of zinc. Below the ice-box, 
and occupying the whole remaining portion 
of the inside box, was the refrigerating 
chamber. In the left hand side of the ice 
box, near the bottom, holes were opened 
from the ice-box into the left hand open 
space behind, for the cold air to pass into 
such space, and descend to its bottom. Just 
above the bottom, other holes were pierced, 
leading into the i-efrigerating chamber. In 
the right hand side of the refrigerating 
chamber, and near its top, and just below 
the ice-box, a third row of holes was pierced, 
leading into the right hand flue behind, for 
the warm air to pass from the refrigerating 
chamber into such right hand flue and rise 
to its top. Near the top of said flue a fourth 
row of holes was pierced, leading into the 
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ice-box, for the warm air to pass into the 
ice-box. It is claimed that this stiiicture 
developed the same principle of the self-op- 
erating circulation of the air and deposit of 
its moisture on the ice, that is found in Ly- 
man's structure. There may be in it an idea 
of circulation, but the structure is not the 
same as Lyman's. The descending conduit 
is not combined with the ice-reservoir sub- 
stantially in the manner of Lyman's, nor 
have the two the same mode of operation. 
In the Eddy structure, there would be a cir- 
culation in the supplemental space behind, 
probably. The partition is desa-ibed as riot 
extending to the bottom, but as leaving a 
free space underneath it. So, too, there 
would be a ventilation afforded to the ice- 
box and the refrigerating chamber by means 
of the use of the holes and the spaces be- 
hind. But, the structure was evidently one 
of the class that cooled by conauction, as its 
principle of operation, the ice-box being of 
zinc. 

It is to be remarked, that the court is not 
furnished with any testimony of experts, by 
the defence, to the eflEect that any of these 
alleged prior stmetures embodied substan- 
tially the combination found in the first 
claim of the plaintiffs' patent. Evei-y pre- 
sumption is to the contrai-y, for it does not 
appear that the extensive use now made of 
structures substantially like Lyman's is 
traceable to any of these alleged prior sti'uc- 
tures. In fact, the more numerous and di- 
vex-sified the forms and arrangements which 
existed prior to Lyman's, the more certain is 
it, that they, none of them, reached the prin- 
ciple of Lyman's, because his principle, once 
practically developed by him, superseded 
the prior stmetures. 

It remains to see what are the structures 
sought to be enjoined. There is a dispute as 
to how the structure of Lalor Is arranged. 
The plaintiffs show that it has an ice-box 
in an elevated position, in the refrigerating 
chamber, with an opening over the top ,of 
that side of it which is towards the refriger- 
ating chamber, so as to permit the free pas- 
sage of air over the top of such side from the 
refrigerating chamber into the ice-box; that 
the refrigerating chamber is closed; that the 
ice-box has a grating in it near its bottom, 
for the passage of the cold' air and of ihe 
drip; that the drip falls upon two inollues, 
one sloping each way towards a t-fntral 
point, from each of two sides of the ioe-oo^:, 
but the two not meeting in the centre, and 
the drip being caught by a pan which is 
under the central space between the inclines 
and overlaps their inner edges; that the cold 
air passes through the grate, and down 
through the space between the inclines, and 
over the edges of the pan, and so into the 
refrigerating chamber; that there is uo 
opening in any side of the ice-box, except 
the opening, before mentioned, at the top; 
and that all the cold air which passes out of 
the ice-box, passes down through the grate 
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at the bottom. Lalor shows, tbat, in the 
same side of the Ice-box ia which there is 
the opening at the top, there Is another open- 
ing near the bottom, about six inches wide, 
through which the cold air passes from the 
ice-box into the refrigerating chamber; and 
that, although the ice rests upon a rack 
through which the drop falls into a pan, there 
is no opening for the cold air to pass out 
over the pan. It is immaterial which, in the 
particulars in dispute, is the true description 
of Lalor's structure; for. In either form, It in- 
fringes the first claim of the plaintiffs' pat- 
ent. In either form It has a descending con- 
duit combined with an ice-reservoir, substan- 
tially In the manner and for the purposes 
described In the plaintiffs' patent, as such 
combination has been hereinbefore defined. 
The ice-box is open at the top and "near the 
bottom," in the language of the plaintiffs' 
specification. The sides of the Ice-box per- 
form the office of a descending conduit, 
while the giute holds up the ice and makes 
a reservoir. The air passes in above and 
upon the ice and down through the ice, and, 
when cooled by it, is conducted out from be-' 
low. It may be that the operation of the 
stiTicture is inferior to that of the one iti 
which the cold air passes out through the 
srate at the bottom, 'but the operation, as a 
whole, is the same as that of the Lyman 
structure. I find that Judge Benedict, in 
the Eastern district of New York, has en- 
joined, under this patent, the structure of 
one Abel, which had no opening in the bot- 
tom of the ice-box for the passage out of cold 
air, but had one entire side of the ice-box 
slatted vertically, except adjacent to its top 
^nd bottom, so that the air passed in near 
the top and passed out near the bottom, X 
■concur In the correctness of that decision. In 
accordance with such view, the arrangement 
of Lalor, with the egress opening in the side 
of the ice-box, is, a fortiori, an infringement 
■of the first claim of the patent. If the egress 
be through the bottom, there is equally an 
infringement of such claim. In order to in- 
fringe, it is not necessary that there should 
"be a tube, chamber or conduit below the ice- 
box, to conduct the cooled air from the ice to 
or near to the bottom of the refrigerating 
■chamber. As before said, the sides of the 
ice-box are a conduit. The specification of 
the patent so expressly states. It speaks 
of placing around the sides of, and under, a 
•cake of ice placed near the ceiling of a closed 
room, a box of sufiielent size to surround 
the ice, and calls such box a conduit The 
fii-st claim refers to such a, conduit when it 
speaks of a descending conduit. Tlie speci- 
fication, in describing, and the drawing, in 
<jxhibitlng, a structure with the cold air pass- 
ing through the grate below, and then down 
through a flue to near the bottom of the re- 
frigerating chamber, was setting forth what 
the specification was required to set forth, 
namely, what was regarded at the time by 
the inventor as the best embodiment of his 
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invention. But, the first claim rightfully 
claims the descending conduit, whether the 
box without the flue or the box supplemented 
by the flue, to confine and give direction to 
the cooled air, in combination with means 
of holding the cooling material In position, 
when the combination operates substantially 
in the manner and for the purposes describ- 
ed. 

The sti'ucture of Kopp Is like the descrip- 
tion of Lalor's structure given by the plain- 
tiffs, as above set forth, and, therefore, is an 
infringement of the first claim of the patent. 

The structure of Dorn & Smitzer is like the 
description of Laloi-'s given by the plaintiffs, 
except in certain particulars. The plaintiffs 
claim that the structure of Dorn & Smitzer, 
in addition to having a horizontal aperture 
at the top of the ice-box, opening Into It from ' 
the refrigerating chamber, has other hori- 
zontal openings, parallel with the upper one, 
along the same side of the ice-box, and a 
grate at the bottom, through which the cold 
air and drip pass, and a pan underneath 
sloping entirely in one direction, and so ar- 
ranged that the cold air can pass down over 
each edge of it. The defence claims, that, 
in Dorn & Smitzer's structure, the cold air 
can pass down only over one edge of the drip- 
pan, and not over both edges of it, and that 
there Is no opening between the inner edge 
of the drip-pan and the back of the struc- 
ture, but only an opening between the outer 
edge of the drip-pan and the outer corner of 
the ice-box into the body of the chamber; and 
that the slats on the side of tlie ice-box, which 
confine the ice, are not horizontal, but are ver- 
tical slats separated by two horizontal beams, 
to which they are naUed, the vertical slats 
extending from the top to the bottom of the 
ice-box. It makes no difference which is the 
correct description In these particulars, for, 
either form is an infringement of the first 
claim of the patent. The openings through 
the grate effect the main purpose of the 
structure, the egress in the side being addi- 
tional. 

The plaintiffs show the structure of Ayen 
to Tdo like -their description of the structure 
of Dorn & Smitzer. The defence claims that 
the drip-pan of Ayen is depressed in the 
centre^ and is in close contact, on one side, 
with the side of the structure, and that the 
descending air passes out only between the 
outer corner of the ice-box and the outer edge 
of the drip-pan. Either form is an infringe- 
ment of the first claim of the patent. 

The plaintiffs show the structure of Hoff- 
man to be like their description of the struc- 
ture of Dorn & Smitzer, except that the drip- 
pan is Inclined both ways towards the cen- 
tre, the cold air passing doAvn over each 
edge of it. The defence claims, that, in the 
structure of Hoffman, the ice-box once bad 
a slatted bottom and a side of horizontal 
slats; that now the bottom of the Ice-box 
is floored over with a solid floor of boards; 
and that the inner edge of the drip^pan is 
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in close contact with tlie side of tbe struc- 
ture. Either form is an infringement of the 
first claim of the patent. 

The structure of Cunningham is like the 
plaintiffs* description of the structure of 
Hoffman, except that the side of the ice-hox 
which has an opening at the top of it is solid 
helow that opening, and the inner edge of 
the drip-pan is in close contact with the side 
of the structure. It infringes tlie first claim 
of the patent. 

The plaintiffs show that the structure of. 
Schlang is like the structure of Cunningham. 
The defence claims, that underneath the ice- 
grating, and over the drip-pan, there is a 
curved sheet of zinc, with the concave face 
upward, which comes into contact with the 
hack of the structure, on one side, and nearly 
in contact with the outer side of the ice-box, 
on the other side, and receives the drip, and 
has a hole in its centre, for the water to es- 
cape; that all the air which passes out passes 
over the outer edge of this cui'ved sheet; 
that no air passes through the curved sheet; 
and that the curved sheet compels all the 
air to go out sidewise at the lower corner 
of the ice-box. In either form this is an in- 
fringement of the first claim of the patent. 

The plaintiffs show that the structure of 
Burkle is like their description of the struc- 
ture of Ayen, except that the inner end of 
the drip-pan is in close contact with the side 
of the stnacture. The defence claims that 
the side-slats to the ice-box are set vertically, 
and not horizontallj^ Either form infringes 
the first claim of the patent. 

I find that Judge Benedict, in the case of 
Crowell, has enjoinedj,a structure like those 
which the plaintiffs show to be the stnictures 
of Cunningham and Schlang, as being an in- 
fringemerri: of the first claim of the patent, 
and that, in the case of Schaefer, he has en- 
joined, as such infringement, a structure like 
tlie description bj' the defence of the struc- 
ture of Dorn & Smitzer. He says, in the lat- 
ter case, and I concur with him: "The front 
side of the ice-box is so constructed as to al- 
low air to pass out through slits in the side; 
but, making such slits in the side. of the ice- 
box does not work any substantial change 
in the refrigerator. Although, perhaps, Sot 
as effective as without the slits, it still con- 
tains the characteristic elements of the inven- 
tion of Lyman, as described in the first claim 
of the reissue" of March 10th, 1874, "and 
clearly is an infringement upon that patent." 
In the structure of Schaefer, in addition to 
the slats in the side of the ice-box, there was 
a grating in the bottom of it, and the cold 
air could pass down and over one edge of the 
drip-pan into the refrigerating chamber. 

I have carefully considered all the matters 
presented in these cases, and am of opinion 
that the injunctions asked for must be grant- 
ed, as to the first claim of the patent. 

[For another case involving this patent, see 
Lyman Ventilating & Refrigerator Co. v. 
Chambsrlaiu, Case No. 8,631.] 



Case Wo. 8,633. 

LYMAN VENTILATING & REFRIGERA- 
TOR CO. V. SOUTHARD. 

[12 Blatchf. 405; 1 Ban. & A. 027.] i 

Circuit Court, N. D. New York. Jan. 19, 1875. 

Costs— Secuuity. 

A corporation created by the state of New 
York, and having its principal office in (lie 
Southern district of New York, brought a suit 
in equity in the circuit court for the Northern 
district of New York. On a motion by the de- 
fendant that the corporation give security for the 
costs of the suit: Held, that it must give such 
security. 

[Cited in Hngimin v. Thatcher. 18 Fed. 10.">: 
Miller's Adm'r v. Norfolk & W. R. Co., 47 
Fed. 2G6.] 

[This was a bill in equitj- by the Lymau 
Ventilating and Refrigerator Company 
against John Southard. The defendant 
moves for an order directing complainant to 
give security for costs.] 

William H. Bright, for plaintiff. 
Edward W. Paige, for defendant. 

WALLACE, District Judge. This is a mo- 
tion by the defendant to compel the complain- 
ant to file security for costs. The complain- 
ant is a corporation created by the laws of 
the state of New York, and its principal of- 
fice is located in the city of New York, as ax>- 
pears by the bill. 

The provisions of title 2, c. 10, pt. 3, of the 
Revised Statutes of the state of New York, 
relative to security for costs, are adopted by 
the rules of this court. If, therefore, the 
corporation complainant resides in the city 
of New York, it is a non-resident of this dis- 
trict, and not within the jurisdiction of this 
court. A private corporation must be held 
to reside where its principal office is located. 
Its residence depends, not on the habitation 
of its stocliholders, but on the official exhi- 
bition of its legal and local existence. Ang. 
& A. Coi-p. § 107. 

It is urged, however, against tbe motion, 
that, by force of section 985 of the Revised 
Statutes of the United States,— Act May 20, 
1826 (4 Stat. 184),— by which writs of execu- 
tion upon judgments or decrees obtained in a 
circuit coiut of the United States, in any 
state which is divided into two or more dis- 
tricts, may run and be executed in any part 
of such state, any decree which may be ob- 
tained against the complainant can be en- 
forced in this district, and it cannot be said, 
therefore, that it resides beyond the jurisdic- 
tion of the court, within the meaning of the 
rule. The same argument was held unten- 
able at a very early day by the high court 
of chancery in England, where a rule similar 
to the one under consideration prevailed, re- 
quiring security for costs on the part of com- 
plainants residing out of its jurisdiction; and 
it was held that a plaintiff resident in Ire- 

1 [Reported by Hon. Samuel Blatchfonl, Djs 
trict Judge, reprinted in 1 Ban. &. A. U27, aud 
here republished by permission.] 
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land must give security, notwithstanding the 
Act 41 Geo. III., by which an attachment 
'could issue to Ireland to enforce there any 
order or decree made by the English court of 
chanceiy. Mullett v. Christmas, 2 Ball & B. 
422; Ker v. Dutchess of Munster, Bunb. 35; 
Hill V. Keardon, 6 Madd. 46. A similar con- 
clusion was readied in the courts of this 
state, where a plaintifE residing in Brooklyn 
was reqiiired to give security for costs under 
the Revised Statutes, in an action in the su- 
perior court of New York City, notwithstand- 
ing the statute by which judgments of that 
court coiild be enforced in any part of the 
state. Gardner v. Kelly, 2 Sandf. 632; Bol- 
ton V. Taylor, 18 Abb. Pr. 385. These deci- 
sions must be held decisive in the present 
case. The motion is granted. 



Case Wo. 8,634. 

In re LYNCH et al. 

[7 Ben. 26.] i 

District Court, S. D. New York. Oct., 1873. 

Rent op Baskkdpt's Pkemises after an* Isjusc- 

TIOX IN BaNKBCPTOY— OCODPATION BY MAR- 
SHAL — AixowASCE TO Landlord. 

Where summary proceedings for dispossession 
under the statutes of the state of New York were 
taken by a landlord, and the tenants, landing 
the proceedings, were put into bankruptcy, and 
the proceedings in the state court were enjoined: 
Held, that the landlord was not necessarily enti- 
tlcfl to rent, on the terms of the lease, from the 
date of the service of the injunction to the date 
of the adjudication of bankruptcy; that he was 
not to prove his debt for the rent for the period, 
as a general creditor, but must be paid by the 
assignee a proper allowance on application to the 
court; and that tlie same rule applied to the pe- 
riod after tlie adjudication, before the landlord 
regained possession of the premises. 

[Cited in Re Lucius Hart 3Ianuf' g Co., Case 
No. 8,592; Re Ives, Id. 7,116.] 

A. leased premises to Lynch & Bernstein at 
!f:8,000 a year, payable quarterly. On a de- 
fault of payment he commenced summary 
proceedings, under the statutes of the state of 
New York, to dispossess them, on April 9th, 
1873, before the end of the first year. Two 
days afterwards a petition was filed to put 
L. & B. into bankruptcy; and A., and the 
magistrate before whom the dispossessing pro- 
ceedings werepending, were that day enjoin- 
ed by the bankruptcy court from any further 
proceedings till further order of said coui-t. 
The marshal took possession of the premises 
and tlie property therein, under the warrant, 
on April 19th, and continued in possession 
till the property was sold, on April 29th; and 
the landlord did not obtain possession of the 
premises till May 1st. At the request of coun- 
sel, the register certified, for the decision of 
the court, the question, whether the landlord 
was entitled to be paid, out of the assets of 
the bankrupts, the rent in full, of said premi- 

1 [Reported by Robert D. Benedict, Esq.. and 
Benj. Lincoln Benedict, Esq., and here repriut- 
cd by permission.] 



ses, from the 11th of April, when he was en- 
joined from taking proceedings to recover 
possession of said premises, or only from the 
19th of April, when said tenants were ad- 
judged bankrupts, 

BLATCHFORD, District Judge. The land- 
lord is not entitled necessarily, as a question 
of law, to full rent of the premises, from the 
date of service of the injunction to the date 
of the adjudication, at the rent prescribed 
by the lease. What compensation he is en- 
titled to, if any, for such period, or for any 
period subsequent to the adjudication, is not 
presented for decision on the certificate. 

The register subsequently certified to the 
court, by request of counsel and on the same 
facts, tlie questions: Is the landlord to prove 
his debt for the rent from April 11th to the 
adjudication, as a general creditor, or is he 
to be paid in full under the lease, or how is 
he to be compensated for rent during that 
period? How is he to be compensated for 
rent from April 19th to ilay 1st, when he re- 
covered possession? 

BLATCHFORD, District Judge. 1. The 
landlord is not to prove his debt for the rent 
from April 11th to the adjudication, as a 
general creditor, and is not necessary to be 
paid at the rate in the lease, and is to be com- 
pensated for the use of the premises during 
that period by applying to the court and hav- 
ing a proper allowance made and paid by tlie 
assignee, in view of all the facts in the case. 

2. The same rule applies to the period from 
April 19th to May 1st. 



Case 'No. 8,635. 

In re LYNCH et al. 

[16 N. B. R. 38; i 24 Pittsb. Leg. J. 205.] 

District Court, S. D. New York. June 30, 1877. 

Depositiox for Proof of Debt — Fobeigs 
Country. 
Proof of debt can only be taken in' a foreign 
country before one of the officers authorized by 
section 5079 of the Revised Statutes to do so. 

[In the matter of Robert V. Lynch and Wil- 
liam Emberson, bankrupts.] 

By the Register: 

I, James P. Dwight, one of the registers of 
said court in bankruptcy, do hereby certify 
that in the course of the proceedings in said 
cause before me the following question arose 
pertinent to the said proceedings, and is thus 
stated: Facts: The attorneys for James Har- 
dy, trading as James Hardy & Co., Notting- 
ham, in the county of Nottinghamshire, king- 
dom of Great Britain, offered for filing a 
deposition for proof of debt, made by said 
Hardy and executed and acknowledged be- 
fore one Fras. Geo. Rawson, United States 
consular agent at said Nottingham aforesaid, 
which deposition I refused to file "because 
not taken before any of the officers authorized 

1 [Reprinted from 16 N. B. R. 38, by permis- 
sion,] 
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by the o079tli section of the Revised Statutes 
to take proofs of debt in a foreign countiy.'* 
The attorneys for the creditors, Messrs, Ar- 
thur, Phelps, Knevals and Ransom, object 
to tlie decision of the register, rejecting the 
proof, and pray that the following question 
may be certified to the court for its decision : 
"Did the register err in refusing to file said 
deposition for proof of claim for the reasons 
indorsed thereon? As required by the prac- 
tice I state as my opinion: That the statute 
having designated before whom proofs may 
be taken in foreign countries, others are not 
authorized to take them. All of which is re- 
spectfully submitted, this 29th of June, 1S77. 

BLATCHFORD, District Judge. Upon the 
certificate of James F. Dwight, register, etc., 
in charge of the above entitled matter, the 
following is the decision of the court: The 
question is answered in the negative. 



Case Iffo. 8,636. 

LYNCH V. ASHTON. 

[3 Cranch. 0. O. 367.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Orphans— J CSTICE of the Peace — Poweu— Cos- 

TKACT— Pakt Performance— Specific 

Pekfobmaxce. 

1. Justices of the peace have no power to hind 
out orphan children on a day in which the or- 
phans' court is in session. 

2. It is only where there is a contract in part 
executed that the court can compel the parties to 
execute it in an equitable manner, under the 
seventh section of the ilaryland act of 1793, c. 
45. 

Petition, by an apprentice, to be discharg- 
ed from the indentures, because not bound 
by the orphans' court, but by two justices of 
the peace, on a day in which the orphans' 
court was in session; in which ease this 
court decided, in October last, in the case 
of May V. Bayne [Case No. 9,331], that the 
justices had no power to bind out an ap- 
prentice. 

THE COURT (nem. con.) was of opinion, 
in this ease, that there was no contract, for 
want of jurisdiction in the justices of the 
peace, who undertook to bind out the boy. 

And CRANCH, Chief Judge, said, the boy 
has no power to bind hirnself ; nor has the 
mother alone, or with his assent, a right to 
bind him out, without the authority of some 
tribunal. The two justices had no authority 
to bind him out, as the orphans' court was in 
session on that day. There was, therefore, 
no contract; and it is only where there is a 
contract in part executed, that this court can 
compel the parties to execute it in an equit- 
able manner, under the Maryland act of 
1793, e. 45, § 7. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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LYNCH et al. v. CROWDER, 

[12 Law Rep. 355.] 

District Court, S. D. New York. 1849. 

Admiralty— JciusDiCTios— Foreign Seamen — 
Equity— Costs. 

1. Jurisdiction of the admiralty court in suits 
by foreign seamen examined and explained. 

[Cited in brief in Saunders v. The Victoria, 
Case No. 12,377. Cited in Ex parte New- 
man, 14 Wall. (81 U. S.) 109.] 

2. Rule as to costs. 

[This was a libel by Thomas Lynch and 
others against William Crowder, for wages.] 

This was a British ship, with a British 
crew, shipped in England, and bound to 
Staten Island, and thence to a port of dis- 
charge in the United Kingdom. She brought 
out a cargo for Quebec, and passengers to 
Staten Island, where, on her arrival, the 
men requested to be discharged. The weight 
of the evidence is that the master assented 
to their leaving the vessel, and going to the 
British consul's office for their tickets of 
nationality and service. The master sub- 
sequently refused to consent to the discharge 
of the crew, or to pay them their wages, and 
the written dissent of the British consul to 
the crew's being permitted to sue iii the 
United States courts for their wages is filed. 

BETTS, District Judge. The principle 
which the court has repeatedly announced, 
and to which it is always disposed to adhere, 
is to decline taking cognizance of suits by 
foreign seamen when the voyage is not com- 
pletely broken up or terminated, or the sea- 
men have been wrongfully separated from 
the ship, or placed in a state of destitution 
here. The rule is founded upon tlie common 
interest ail commercial nations have in pre- 
serving the services of their seamen to the 
vessel during the whole period of their en- 
gagement, and especially to secure their re- 
turn home with the ship to the place of their 
allegiance. It would be pernicious to the 
interests of trade and commerce to encourage 
seamen in suits for wages in foreign ports, 
as the master or vessel, and frequently both, 
must in that way be inteiTupted in the busi- 
ness of the voyage, and the general adven- 
ture be subjected to embarrassing delays 
and losses. The occasional hardship which 
seamen must be subjected to by the enforce- 
ment of the mle will be more than compen- 
sated in the advance of the commercial bene- 
fits of trade and navigation, and in giving 
greater confidence to owners and masters in 
the fidelity of crews, and to the crews a 
stronger motive to fulfil punctually the terms 
of their engagements. 

I do not perceive that the principle is 
varied at all by the consent of the master 
that the crew may leave his vessel. They 
may acquire by that a right in their home 
judicatories to wages for the full voyage, 
the same as if it had been entirely pei-form- 
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ed, but no act of wrong is done tliem, and 
others are placed in no condition of necessity 
to appeal to a foreign tx*il>unal for means of 
subsistence. It will probably be found in 
general that tbey ask and obtain their dis- 
cbarge with a view to more profitable em- 
ployment 

But what to my Judgment is still more con- 
clusive against the maintenance of this suit 
by them is that the official representative of 
their own country disapproves of their acts, 
and solicits that the court will not entertain 
the action, connected, moreover, with the con- 
sideration that the court would be compelled 
to look into all the circumstances leading to 
and accompanying the alleged discharge, to 
determine whether it was really voluntary on 
the part of the master, or whether it was 
coerced from him, or even perhaps whether 
there is not a guilty connivance between him 
and his men in granting it. Everything touch- 
ing the validity of the supposed dischai-ge 
belongs most properly to the courts where 
the litigants and. this ship belong, and the 
law common to them all is the. rightful 
criterion by which their rights and remedies 
should be adjusted. 

I shall accordingly decline taking cogniz- 
ance of the action, and order the libel dis- 
missed. But as, on the proof before me, it 
is made to appear that the master gave his 
unreserved consent to the libellants, allow- 
ing them to leave the ship; and as he has 
furnished no proof that he recalled that con- 
sent before they had incurred costs, in en- 
deavoring to secure them, and as such breach 
and violation of his original consent has im- 
posed on them the loss of such suits, it is 
no more than reasonable that, in being ac- 
quitted of the men's demand, he should be 
compelled to make good in part this par- 
ticular injury, sustained by means of his own 
acts, I shall, therefore, order, farther, that 
the respondent ijay the libellants summary 
costs in this suit. 



LYNCH (SEDGWICK v.). See Cases Nos. 
12,GU and 12,615. 

LYNCH (UNITED STATES v.). See Case 
No. ir),(;4S. 

I<YNCH (WASHINGTON v.). See Case No. 
17,231. 



Case ]Sro. 8,637a. 

The LYNCHBURG. 

[Blatchf. Pr. Cas. 49.] i 

District Court, S. D. New York. Aug. Term, 
1861.2 

Pj iz : — AcTiox — Essentials op Answer— Co:^- 

DEMSATioN— Lien for Advances— Bill 

OF Lading. 

1, What statements are necessary in an answer 
and claim. 



1 [Reported by Samuel Blatehford, Esq.] 

2 [Affirmed m Case No. 8,639.] 



2. Yesscl and cargo condemned as enemy prop- 
erty. 

3. What is necessary to be proved by parties 
claiming a lien for advances on enemy prop&ty 
captured as prize in an enemy vessel. 

4. In prize law, a bill of lading transmitted 
to a party to cover his advances on cargo shipped 
does not pass the title to the cargo. 

In admiralty. 

BETTS, District Judge. The schooner Lynch- 
burg was captured, with the cargo laden on 
board of her, on the 13th of May, 18G1. at 
the mouth of Chesapeake Bay, ofiE Cape Hen- 
ry* by the United States steamship Quaker 
City, under the command of Acting Master 
S. W. Mathews, and both were libelled by 
the United States and other captors as prize 
of war. It is alleged that the schooner and 
cargo were enemy's property, belonging to 
citizens and residents of the state of Vir- 
ginia, and, also, that when captured they 
were attempting to violate the blockade of 
the port of Richmond. 

Three several claims are interposed in de- 
fence to the libel in this suit. Richard O. 
Haskins and nineteen others answer and 
claim as owners of the vessel, Ueing all of 
Richmond, and admit that the schooner and 
part of her cai-go were owned by residents 
within the state of Virginia, as charged in 
the libel. They deny an intention to violate 
any blockade of that port, or knowledge or 
notice of such blockade. They also deny that 
the blockade was laid by any competent au- 
thority. Charles T. Wortham & Co., also of 
Virginia, claim to be owners of 1,008 bags of 
coffee, part of the cargo of the schooner, and 
take issue upon other allegations of the libel; 
and they also claim an interest in 504 other 
bags of coffee, part of said cargo, marked 
"Ma." Charles H. Pierson, as agent for John 
Currie and others, also interposes an answer 
and claim, as owners of the schooner and 
carriers of the cargo, and claims for their 
interest as carriers only. No test oaths ac- 
company either of the answers of the claim- 
ants, except the answer and claim of Brown 
B]-others & Co., who Intervene upon a trans- 
fer or lien of 2,045 bags of coffee, part of the 
aforesaid cargo. They allege, in substance, 
that they made an advance of credit to Max- 
well, Wright & Co., about the 16th of Novem- 
ber, 18G0, to the amount of £20,000, for the 
purchase of Brazilian produce, under which 
credit the said fii-m of Maxwell, Wright & 
Co, drew drafts of the claimants for £6,090, 
on the condition, expressed therein, that the 
coffee purchased should be held by the claim- 
ants until their advances were reimbursed 
thereon. The claimants being loyal citizens, 
and the said Maxwell, Wright & Co. neuti-als, 
it was claimed that such an-angement be- 
tween them vested the possession and own- 
ership of the coffee in the claimants until the 
repayment of their advance. On a subse- 
quent motion, before the court, and also on 
the final hearing in court, it was admitted 
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by the United States attorney that l,o51 bags 
of said coffee covered by that title should 
be released and discharged from this arrest 
and suit in favor of Brown Brothers & Co. 

The answers and claims put in to the libel 
are drawn up with very unnecessary diffuse- 
ness. They employ the formalities in state- 
ment and defence perhaps appropriate for 
bills for discovery in equity, but presenting 
no matters necessary for them to maintain 
by pleadings in defence to a prize suit. In- 
deed, each claim includes, in a single clause, 
all the answer called for in prize actions, 
which is a brief assertion that the property 
seized is not liable to condemnation and for- 
feiture. There is no conti-oversy, on the trial, 
that the schooner was owned by residents 
in Virginia, nor that 1,008 bags of coffee, 
liart of her cargo, belonged to Wortham & 
Co., claimants, also residents there. The fur- 
ther defence is, that the residue of the cargo 
(oOi bags) is subject to the title or lieu of 
Brown Brothers & Co., not enemies. The 
vessel was registered in Richmond, January 
25, 1861, as the property of owners residing 
at that place, and was captured at sea on her 
voyage to her home port. The rule sufficient- 
ly declared in preceding suits on this hear- 
ing, and made applicable to this one, sub- 
jects the vessel to condemnation and for- 
feiture for that cause, as prize of war. The 
answer of Cliarles T. Wortham & Co., claim- 
ing to be owners of 1,008 bags of coffee, and 
also to have an interest in the 504 other bags 
of coffee, as above stated, part of the cargo 
of the vessel, and admitting themselves to be 
residents of Virginia, places their whole in- 
terest in the cargo in the same predicament, 
and for like cause, as also all portions of 
the cargo, if any, not claimed or falling with- 
in the claim of "Wortham & Co. The United 
States disti-ict attorney having consented to 
the restoration of 1.541 bags of coffee to 
Brown Brothers & Co., as belonging to them, 
and being neutral property, and no proof of 
any other claim than that of Wox-tham & Co. 
being before the court for any residue of the 
cargo seized, the judgment of the court will 
be entered in favor of the libellants, against 
both the schooner and the residue of cargo 
not restored, as above stated, with costs. 

On the attendance of counsel before the 
judge, subsequent to tho above order for 
judgment in the case of the Lynchburg, to 
settle the terms of the decree to be entered 
therein, it was insisted on the part of the 
claimant. Brown Brothers & Co., that the 
decree ordered was defective. In omitting to 
direct separately the condemnation of 504 
bags of coffee, composing part of their claim 
of 2,015 bags mentioned in the pleadings, 
or its restoration to tliem. The judgment 
was given by the court under the impression 
that the claim of Brown Brothers & Co. had 
been satisfied by the restoration to them of 
1,541 bags of coffee, or otherwise, in con- 
nexion therewith, (and so it is insisted by 
the United States attorney was the fact,) 
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and that no contest remained in court with 
these claimants, in respect to the residue of 
the 2,045 bags for which they originally in- 
tervened in the cause; and that, consequent- 
ly, no other claim to this portion of the coffee 
remained to be considered than that of O. 
T. Wortham & Co., or some unknown own- 
er at the port of destination. The counsel 
for the claimants^ Brown Brothers & Co., 
however, insisting that their claim to 504 
bags of coffee, (the residue of the 2,045 bags,) 
alleged to have been hypothecated as securi- 
ty for their advance for its purchase, yet re- 
mains undetermined and outstanding, and 
that they are now entitled to a decree for the 
restoration of that residue to them, as their 
absolute property, by virtue of the shipment 
under the original bill of lading, the court 
has re-examined the pleadings and proofs in 
the cause, with a view to rectify the error, if 
one hafe occurred, before fixing the terms pf 
the decree, and entering final judgment there- 
on. On reconsidering the pleadings and 
proofs, I am of opinion that the decree, as 
rendered, is technically correct: (1) Wortham 
& Co. also claimed the 504 bags of coffee 
embraced in the general claim of Brown 
Brothers & Co. (2) Brown. Brothers & Co. 
do not prove the amoimt of their advan- 
ces actually paid in the purchase of the 
coffee claimed by them, nor do they spec- 
ify such amount in their claim and answer, 
or in the test oath appended thereto. (3) 
No proof is given by the claimants that the 
value of the 1,541 bags of coffee restored to 
them is not equivalent to the sum of their 
advances used in purchasing the whole 2,045 
bags; and the reasonable presumption is, 
that the restoration of two-thirds of the quan- 
tity consigned as security satisfied the whole 
credit. (4) The claim to an absolute owner- 
ship of the 2,045 bags was placed before the 
court in the oral argument, and in the writ- 
ten points filed in the cause by the counsel 
for the claimants, upon the proposition of 
law, that a bill of lading, ti-ansmitted to them 
by the shipper to cover advances, passed to 
them the title to the cargo purchased there- 
with. If this doctrine be correct as to mere 
commercial transactions, it does not prevail 
in prize courts, in derogation of the rights of 
captors, when the interest of the claimants 
is only a debt, although supported by liens 
equitable and tacit,' or legal and positive, 
even of the character of bottomry bonds, 
when not signified on the ship's papers at the 
time of her capture. The Fmnces Irvin's 
Claim, 8 Cranch [33 U. S.] 418; The Tobago, 
5 0. Bob. Adm. 218; The Marianna, G C. Kob. 
Adm. 24. (5) Here, the vessel at enemy's 
bottom; the bill of lading consigned the cai-- 
go to order or assigns, at large, at an enemy's 
port, and, on the surrender of the principal 
portion of the consignment to the claimants, 
no other evidence was given in establishing 
the facts that the remainder of the shipment 
was owned by them, or yet stood under hy- 
potliecation to them on the bill of lading. 
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If, then, the court eoncludecl, erroneously, 
tliat the whole interest in the shipment had 
been satisfied and abandoned on the surren- 
der of 1,541 bags of coffee to the claimants, 
yet the judgment is correct as it was ren- 
dered, including the condemnation of the 504 
bags, because, by 'intendment of law, that 
portion belonged to Wortham & Co., and 
was not shown by the proofs to be exempt 
from capture as prize. 

The decree in this case was affirmed bv the 
circuit court, on appeal, July 17, 1863 [Case No. 
o,0d9J, as to the vessel and cargo, except as to 
the 504 bags of coffee. As to those, the claim- 
ants were allowed to give further proofs. tJlti- 
raately the 504 bags were restored, by consent, 
to the claimants. 

[For proceedings incidental to this suit, see 
Case No. 8,638.] 



Case Wo. 8,638. 

The LYNCHBURG. 

[Blatclif. Pr. Cas. 57.] i 

District Court, S. D. New York. Aug., 1861. 

Bail— IxsrFFtciEycT— Sale of Goods Deliveked 
ox Bail— AniJiTioNAi/ Secubitt — Diffkkexoe 

BETWEEN ACTl-AL "VaLUE AKD ORIGINAL BaIL— 

PnopEKTr Seized as Pkize— Sale — Goods in 
Hands of Bona Fide PcucnASEit. 

1. The cargo having been delivered to the 
claimants on bail before hearing, it afterwards 
appeared that it had been appraised at less than 
its real value, and that the security was in too 
small an amount. A motion was made tliat the 
cargo be restored to the custody of the court, hut 
it appearing that it was no longer in the posses- 
•sion of the claimants or the bail, but had passed 
to bona fide purchasers, the court awarded moni- 
tions against the claimants to pay into court the 
difference in amount between the proceeds or 
value of the cargo delivered to them and the 
amount of the bail. 

2. Property seized as prize may be pursued in 
rem into the hands of all persons who become pos- 
sessed of it, or by monition against such persons, 
if its proceeds have been brought into court 

3. It matters not whether the prize goods re- 
main in kind or have been disposed of bona fide 
by sale. Tlie holder of the thing or of its pro- 
ceeds may be compelled, by monition, to deliver 
the same into court, to be tliere disposed of ac- 
cording to tlie rights of the captors. 

4. And this may be done as against persons 
having tlie proceeds of prize property in their 
hands, when an insufficient stipulation has been 
taken, on a delivery on bail. 

In admiralty. 

BBTTS, District Judge. After the capture 
of the above schooner and cargo, a motion 
was made, by consent of the proctors of the 
sevei-al parties, that Joseph Ruch be appoint- 
ed sole appraiser to appraise the value of 
the said schooner and cargo, and such order 
was granted by the court on the 17th of 
June last. On the 20th of June the apprais- 
er reported that he had appraised the vessel 
as worth ?o,000, and the cargo as worth 
$24,593 85, On the back of the appraiser's 
report was indorsed a consent, signed by the 

1 [Reported by Samuel Blatchford, Esq.] 



assistant United States attorney, that the 
cargo be divided and valued as follows: The 
1,008 bags, claimed by AVortham & Co., at 
?8,197 95, and the remaining 2,045 bags, 
claimed by Brown Brothers & Co., at $16,- 
395 90. Under the consent an admission 
was written by the assistant district attor- 
ney, of due service of notice of justification 
of the sureties for giving bond, on the deliv- 
ery of the cargo above mentioned. Both in- 
dorsements were, apparently, signed July 1, 
1861, and were, with the report, filed July 
10, 1861. 

On the hearing of the cause in court, July 
16 and 17, an order was made, by consent of 
the proctors for the libellants, and upon the 
motion of the proctor for the claimants, 
Brown Brotliers & Co., that 1,541 bags of 
coffee embraced within their claim be re- 
stored to the said claimants. On the same 
proceedings, the proctors for the libellants, 
on notice to the proctors for the claimants, 
C. T. Wortham & Co., that the appraiser, in 
making the before-mentioned appraisements, 
had, by mistake of computation, undervalued 
and reported the said coffee as a sum much 
less than its actual worth, to wit, that the 
coffee appraised by him at $24,593 85 should 
have been valued and repoi-ted worth ?o6,- 
212, as shown by his amended report, signed 
■by the said appmiser July 9, 1861, applied 
for an order that the cargo delivered to the 
claimants, on such appraisement should be 
restored to the custody of the court, or for 
other relief. Affidavits produced on the 
part of the claimants, 0. T. Wortham & Co., 
against the motions made by the libellants, 
were read and filed, and aa-guments were ad- 
dressed to the court by both parties, on the 
facts and the law claimed and set up on each 
side. As it was understood by the court, 
from the statements of the depositions, and 
the allegations of counsel, on the first discus- 
sion of the motion, that the propexty was no 
longer in actual possession of the claimants, 
or the sureties upon the bonds and bail giv- 
en, the court directed the hearing to proceed 
upon the merits of the cause, without regard 
to the aforesaid collateral application. Aft- 
er the disposition of the cause upon the gen- 
eral issue, an order was granted, August 
30th, in relation to the aforesaid collatei-al 
motion, that the first report made by the ap- 
praiser be vacated and set aside, unless recti- 
fied by consent of the respective parties, and 
that no delivery of said appraised cargo be 
made to any of said claimants thereunder un- 
til such appraisement be coiTected and filed 
anew, with the condition appended to such 
order that if the cargo so appraised, or any 
part of it, shall have been bonded and deliv- 
ered under such 'bail bonds by the United 
States marshal to the claimants, or any of 
them, and yet remains in their possession or 
under their conti-ol, the same be forthwith 
replaced in custody of the marshal, subject 
to the further order of the court. A copy of 
that order was seiwed on the proctors of G. 
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T. Wortbam & Co., by the libellauts, with 
notice of the motion now under eonsidei-a- 
tion, for carrying the order into effect. The 
motion was brought to hearing between 
tliose parties on the 3d of October instant. 
Xo appearance was made on the part of 
Brown Brothers & Co., on this application, 
nor is there any evidence given that they re- 
ceived notice thereof except an affidavit made 
by their proctor of August 30, 1861, to the 
effect "that the first appi-aisement by Ruch, 
the appraiser, had been fair and just, and 
that Brown Brothers & Co., immediately on 
its completion, and before anything was 
heard by them of the alleged error, on receiv- 
ing the amount for which they held this pai-t 
of the cargo from IMessrs. Wright, Maxwell 
& Co., absolutely gave up, parted with, and 
delivered the same, in perfect good faith, and 
in reliance that their title to it had become 
perfect by such bonding and the deliveiy of 
it to them, and have not since had the same 
or any control thereover whatever," which 
affidavit was<offered to the court, on the part 
of the libellauts, as presumptive evidence 
that the supposed ownership and title of 
Brown Brothers & Co., had been assigned or 
transferred to the other claimants, O. T. 
A^'ortham & Co., or their agent, who repre- 
sented their interests in this suit. 

The facts in proof on the part of the claim- 
ants show that neither they nor their sure- 
ties, nor the marshal, are in possession of the 
coffee so captured and disehai-ged on bail, 
and that, accordingly, it no longer remains 
in custody of the court, or subject to its dis- 
posal by summary order. On the conti-ai-y, 
the surrender of it upon appraisal, and at 
the sum appraised, was made with the full 
assent of the United States attorney, and so 
long after the appi-aisal had been made, and 
its terms known to the libellauts, that there 
is no equity on their part to demand its sur- 
render by, or dispossession fi'om, purchasei-s 
thereof in good faith. The only remedy the 
libellauts can make title to at this time, in 
respect to the eai-go, is to hold the claimants 
personally' responsible for the value or prod- 
ucts of the same, at the time the same was 
released on stipulations or bail. The sure- 
ties to these stipulations or bonds can be 
made liable to the libellauts for no more 
than the amounts for which they stipulated 
or became obligated, nor will the amount of 
that liability be determined on summary mo- 
tion, but is more appropiiately ascertained 
by the court in due course of pi-ocedure, by 
appropriate action or suit. Property seized 
as prize may be pursued into the hands of 
all pei-sons who become possessed of it, in 
rem, or if its proceeds are brought into court, 
by monition. It mattei-s'not whether the 
prize goods remain in kind, or have been dis- 
posed of bona fide, at private sale or by auc- 
tion. The holder of the thing, or of its pro- 
ceeds, may be compelled, by monition, to de- 
liver the same into court, to be there disposed 
of according to the rights of the captoi-s. 



The Pomoua, 1 Dod. 25; The Herkimer, 
Stew. Vice Adm. 12S; The Alligator [Case 
No. 248]; 1 Wheat. Append. 3, 4, And the 
court may proceed in these cases upon its 
own authority, ex officio, as well as upon the 
application of parties, and enforce its decrees 
against persons having the proceeds of prize 
in their hands, when insufficient stipulation 
has been taken on a delivery on bail. 1 
Wheat. Append. 4. Citations, monitions, and 
wari-ants are the processes by which tlie ju- 
risdiction of courts proceeding according to 
the course of the civil law is exercised, and 
they are to be employed in courts of the 
United States under the process act of con- 
gress of September 29, 1789, § 2 [1 Stat. 93]. 
ilanro v. Almeida, 10 Wheat. [23 U. S.] 473. 

Brown Brothers & Co., although not called 
upon specifically by notice in this motion, or 
otherwise, therefore come within the scope of 
the powei-s which the facts disclose by the 
affidavits reguire the court to exercise, as 
these claimants are alleged to have had de- 
livered to them the aforesaid r)04 bags of 
coffee, at a valuation, in the appraisement, 
below the actual worth of the articles. 

The libellants are accordingly entitled to 
sue out monitions against the claimants, C. 
T. Wortham & Co., or their agent, and 
against Brown Brothers & Co., to pay into 
court the difference in amount between the 
proceeds or value of the bags of coffee deliv- 
ered to them respectively and the sum of 
the stipulations or bonds given by them re- 
spectively on such delivery of the coffee to 
them respectively, on bail. Orders can be 
taken in court accordingly. 

[See eases Nos. 8,637a and 8,639.] 



Case Hfo. 8,639. 

The LYNCHBrKG. 

[Blatchf. Pr. Cas. 659.] i 

Circuit Court. S. D. New York. July 17, 
1863.2 

Prize — Coxdemsatiox Proceedings — Fdutuek 
Proof. 
Decree of the district court, so far as it con- 
demned the vessel and all of the cargo oxcopt 
504 bags of coffee, affirmed. As to the 504 
bags of coffee, furtlier argument ordered as to 
tne proprietary interest therein; and eitlier 
party allowed to produce further proof upon it. 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

[This was a suit for the condemnation of 
the schooner Lynchburg and her cargo, cap- 
tured by the United States steamship Quaker 
City. A decree for claimants was entered 
(Case No. S637a), and an appeal is prosecuted 
therefrom.] 

NELSON, Circuit Justice. There is no dis- 
pute in this case that the vessel, and also a 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirming Case No. 8,637a.] 
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poi-tion of the cargo, belong to citizens of 
"Virginia and residents of Riclimond. The 
cargo consisted of coffee, of which 2,0-45 hags 
are claimed hy Brown Brothers & Co., of 
New York, citizens of a loyal state. Of these, 
1,541 hags were restored to them, and the 
residue were condemned. I desire to hear a 
further argument upon the question as to 
the proprietary interest in the residue of the 
2,045 bags of coffee, beyond the 1,541 claimed 
by Brown Brothers & Co., and either party 
may produce further proof upon it. 

The decree below is affirmed as to the ves- 
sel, and all of the cargo except the residue 
of the 2,045 bags of coffee, after the restora- 
tion of the 1,541 bags. 

LYNCHBURG, The. See Cases Nos. 6,451 

and 12,261. 
liYNDALL (ROBY v.). See Case No. 11,972. 



Case Ho. 8,640. 

LYNDON Y. GOEHAM et al. 

. [1 Gall. 367.] 1 

Circuit Court, D. Rhode Island. Not. Term, 
1812. 

Pahtsei«uip — Dbbtou— Trust Relation— Paut- 

N'bUSHIP PlEOPEHTV— EXECDTIOS. 

1. A dehtor to a partnership cannot be held as 
trustee for the several or joint debt of one ox 
the partners. 

2. The corporeal property of a partnership 
eaiMiot be taken in execution to satisry the sev- 
eral debt of one partner, unless such partner 
would have an interest in the property after set- 
tlement of all aceoimts; and then to the extent 
of that interest only. 

[Cited in Re Corbett, Case No. 3,220.] 
rOited in brief in McDermot v. Laurence, 7 
Serg. & R. 439. Cited in Winston y. Ew- 
ing,! Ala. 129; Sheedy v. Second Nat. 
Bank. G2 Mo. 17; People's Bank v. Shry- 
ock, 48 Md. 434.] 
See Story, Partn. §§ 373-384, where the au- 
thorities are collected and commented on. 

[This was a suit by Nathaniel Lyndon 
against Gorham and Greene, and Silliman, 
tlieir ti-ustee.] 

From the answer of the trustee in this case 
it appeared, that he had effects in his hands 
of the firm of Gorham & Lawrence, but not 
of the firm of Gorham & Greene, or of ei- 
ther of them separately. The single ques- 
tion for the consideration of the court was, 
whether the share of one partner in a part- 
nership credit could be attached under a for- 
eign attachment, to pay the several or joint 
debt of one partner. 

Mr. Robbing, for plaintiff, argued, that such 
a credit might be attached; that it was not 
necessary, that all the partners should be be- 
fore the court, in order to ascertain whether 
the partner sued was a debtor or creditor of 
the joint fund. He likened it to a case of 
goods owned by partners, which might be 

1 [Reported by John Gallison, Esq.] 
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seized on execution, and the moiety of the 
judgment debtor might be sold on execution. 
And in answer to a question from the court, 
as to the propoition for which the trustee in 
this case ought to be held responsible, he 
said, that as the shares of the partners did 
not distinctly appear, the presumption of law 
was, that they were entitled in equal moie- 
ties, and in that proportion the present ti-us- 
tee should be held. 

Burrill & Silliman, for trustee, argued 
shortly to the conti-ary. 

STORY, Circuit Justice. In order to ad- 
judge the trustee responsible in this suit, it 
must be decided, that the funds of one part- 
nership may be applied to the payment of 
the debts of another partnership, upon the 
mere proof, that the principal debtor has an 
interest in each fii-m. If this be correct, it 
will follow that a sepai-ate creditor of one 
partner will have greater equitable, as well 
as legal rights, than the partner himself has. 
The general rule undoubtedly is, that the in- 
terest of each partner in the partnership 
funds is only what remains after the .part- 
nership accounts are taken; and unless upon 
such an account the partner be a creditor of 
the fund, lie is entitled to nothing. And if 
the partnership be insolvent, the same effect 
follows. West V. Skip, 1 Ves. Sr. 240; Dod- 
dington v. Hallet, Id. 497; Fox v. Hanbm-y, 
Cowp. 445. Now the party sued as a ti-ustee 
in tills suit is a total stranger to both part- 
nerships. There is nothing before the court, 
from which it can ascertain the situation of 
the partnership, whether solvent or not, 
whether Gorham be a creditor on the fund or 
not, and if a creditor, what is his proportion 
of interest. If therefore the trustee be held, 
it must be from some stubborn rule of law, 
which rides over all these difficulties. I 
know of no such rule. 

I have the authority of Lord Hardwicke 
and Lord Mansfield, in the cases above cited, 
for holding that a creditor cannot be in a 
better situation, than the partner himself, as 
to his right upon the joint funds; and their 
opinions are fuUy corroborated by more re- 
cent authorities. But I have been pressed 
with the common case of a sepai-ate execu- 
tion against the tangible partnership proper- 
ty, in which it is said, that the moiety of the 
judgment debtor may be sold on the execu- 
tion. There are certainly decisions, which 
countenance this opinion, and perhaps it may 
be considered, that at law the sheriff has a 
right to seize such property in execution. 
Hey don v. Heydon, 1 Salk. 392; Bachurst v. 
CUnkard, 1 Show. 173; Jacky v. Butlei-, 2 Ld. 
Raym. 871; Eddie v. -Davidson, 2 Doug. 650; 
Parker v. Pistor, 3 Bos. & P. 288; Chapman 
v. Koops, Id. 289; ilorley v. Strombon, Id. 
254. But still it by no means follows, that 
he can sell and convey an indefeasible title 
to a purchaser of a moiety of the property. 
He may sell the interest of the partner there- 
! in, but he sells it cum onere; and although 
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the parties may be driven into a court of eq- 
uity, to ascertain their respective rights, yet 
if upon the whole it appears, that the judg- 
ment debtor had a nominal interest only in. 
the fund, I do not thinlv that tlie authorities 
Avluch are cited show, that a greater interest 
can be conveyed under the execution, and 
if the partnership be insolvent, that any in- 
terest can be conveyed. In Fox v. Hanbur3% 
Cowp. 445, Lord Mansfield, saj's: "No person 
deriving under a partner can be in a better 
condition than the partner himself;" and he 
cites with approbation the opinion of Lord 
Hardwieke, in Sliip v. Harwood [West v. 
Sltip, supra], from his manuscript note. "If 
a creditor of one partner talie out execu- 
tion against the partnership effects, he can 
only have the undivided share of his debtor, 
and must take It in the same manner the 
debtor himself liad it, and subject to the 
rights of the other partner." The same doc- 
trine is explicitly avowed in the court of ex- 
chequer, in Taylor v. Field, 4 Ves. 306, where 
the court say, "the right of the separate cred- 
itor under the execution depends upon the 
iutevest each partner has in the joint prop- 
erty. With respect to that, we are of opin- i 
ion, that the corpus of the partnership effects ^ 
is joint propertj', and neither partner sep- 
ai^tely has any thing in that coixius; but 
the interest of each is only his share of what 
remains after the partnership accounts are 
taken." Vide King v. Sanderson, AVightw. 
50; same effect even against the king. Vide, 
also. Waters v. Taylor, 2 Ves. & B. 299. 
And in Pierce v. Jaelison, 6 Mass. 242, which, 
since the argument, I have had an oppor- 
tunity of coasulting, these . principles seem 
fully adopted. In that case the court held, 
that a creditor of a partnership was entitled 
to payment before a creditor of one partner 
only, although the latter had made the first 
attachment. The case then put by counsel, 
admitting it to apply to the present, does not 
prove all that it was supposed to do. But it 
will be recollected, that in such case the oth- 
er partner has his remedy at laAv, as well 
as in equity; that he may bring his action 
against the sheriff, if he sell more than tht- 
debtor's moiety. In the present suit, no such 
remedy lies. If the trustee tie adjudged re- 
sponsible in this suit, there would seem to 
he a complete severance of the partnership 
debt; at all events, he could be held, as a 
debtor to the partnership, only for the re- 
maining moiety. And it may be doubtful, 
if the judgment creditor could be obliged to 
refund, when the money had been adjudged 
to him by the regular judgment of the court; 
at all events, in states where no court of eq- 
uity exists, the case would be attended with 
many embarrassments. I consider that the 
present is a process in the nature of a bill 
in equity, to reach the funds of a debtor, 
and subject to all the liens and equities be- 
tween the original parties; and in order to 
do complete justice, it is necessary that all 
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proper parties should be before the court. 
If the other partner had been sued as a tius- 
tee, and upon his disclosure it had clearly 
appeared, that the partnership was solvent, 
and that Gorham was a creditor to the fund, 
some of the difficulty of the case would have 
been obviated. Perhaps even then it might 
deserve considemtion, how far the separate 
funds of one partner should, under this pro- 
cess, be applied in the first instance to dis- 
charge debts of a partnership, which was not 
shown to be solvent, nor the partnei* a debtor 
thereto. However I give no opinion on this 
point. In the present ease I am satisfied, 
that the trustee ought not to be chai-ged. 

I feel pleasure in adding, that my present 
opinion is fully supported by the decision of 
the siipreme court of Massachusetts, in Fisk 
V. Herrick, G Mass. 271. 

Let the trustee be disehai-ged, with costs. 

By the statute of Rhode Island (1 Laws, 
208), a foreign attachment issues only in 
cases, where the debtor resides out of the 
state, or conceals himself thei-ein; and by 
section 3, "if it shall appear by the oath ot 
the person or persons, who havfe been P»>*vea 
with the copy of any writ as aforesaid, that 
he or they have not any of the personal es- 
tate of the defendant in their hands, that 
then such action shall be dismissed, and the 
pex'son, who shall appear to defend such Buit, 
shall recover his cost" 

THE COURT therefore ordered, that the 
writ should be dismissed; and awarded judg- 
ment "that the plaintiff take nothing bv his 
writ." 
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Case Wo. 8,641. 

LYNN V. HALL, 

[2 Cranch, C. O. 52.] i 

Circuit Court, District of Columbi.i. Julv 
Term, 1812. 

Set-Off— Separate Debt of Oxe Partnt-k. 

The defendant cannot set off a separate debt 
of one partner against a partnership claim. 

[This was a suit by Lynn, surviving part- 
ner of Lynn & Dodson, against Hall.] 

The defendant offered to set off a claim 
against Dodson alone. 

THE COURT (nem. con.) refused. 



^^ x^' S^if^^^^'ICS' BANIC v.). See Case 

^^^A^^ri¥R^^.^l^^\^^'^^^ OF ALEX- 
ANDRIA T,). See Case No. 9,384. 

^^^'>VilR^'^™^ STATES v.). See Case No 



1 [Reported by Hon. William Cranch, Chief 
J udge.J 
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Case No. 8,642. 

LYNN v. YEATON. 
[3 Cranch, O. O. 182.] i 

Circuit Court, District of Columbia 
Term, 1827.2 
ExECUTOus AXD Admini&tkatoks— Assets — Sale 
OF Trcst PitOPEKTY— Proceeds. 
If a deed of trust, for the benefit of cliildren, 
be set aside by a decree in eqiiit?, as being 
fraudulent as to creditors, and the trustee, wbo 
IS also esecutor of the grantor, be decreed to 
sell, and pay tlie creditors out of the proceeds ot 
the trust property; those proceeds are assets, 
as to the creditors; and the money, paid to 
them, is money paid by the executor; and may 
he recovered by him, as .executor, from the per- 
son for whose use he paid it 

Assumpsit for money paid, laid out, and 
expended by the plaintiff, as executor of the 
will of John Wise, out of the assets, to dis- 
charge a debt due by the defendant to Rob- 
ert Young, for which Wise was surety. Ver- 
dict for the plaintiff, subject to the opinion 
of the eoui-t, upon the following case: 

John Wise made his will, and made the 
plaintifE his executor, and afterwards made 
a deed of trust to the plaintiff of all his 
property, for tlie benefit of his children and 
grandchildren. Robert Young, a creditor of 
John Wise, brought suit in equity against 
the cestuis que ti'ust, and the trustee and 
e-Kecutor, to set aside the deed as fraudulent 
as to him; in which such proceedings were 
had that the court decreed that so much of 
the funds in the hands of Lynn, as tiiistee, 
should be sold by him to pay the debt to 
Robert Young, the complainant in that suit; 
and that he should charge the same to the 
respective cest\iis que trust, accoi-ding to 
their respective interests in the trust-fund; 
and that he transfer the residue of the 
trust-fund to the cestuis que trust, in pro- 
portion to their respective interests therein. 
Under this decree the trustee paid the debt 
to R. Young, and now brings suit, as execu- 
tor of John Wise, against W. Yeaton, to re- 
fund the same, for the benefit of the cestuis 
que trust. 

Mr. Taylor, for defendant, contended that 
the money paid by the plaintiff to R. Young, 
never was assets of the estate of John Wise, 
and never was in his hands as executor, and 
therefore he could not, in that 'character, 
recover it of the defendant The money 
either belonged to him as tinistee, or to the 
cestuis que trust. 

Mr. Jones, contra. The deed was fraud- 
ulent and therefore did not prevent the 
passing of the property to the executor; be- 
cause the executor represents the creditors, 
and as to them the deed was void. If there 
had been no executor, it would not have 
been necessai-y for the creditors to have 
brought their suit in equity. They might 
at once, have resorted to the grantee, and 

1 [Reported by Hon. William Cranch, Chief 

2 [Affirmed in 5 Pet. (30 U. S.) 224.] 



charged him, at law, as executor de son 
tort Barber v. Fox, 2 Saund. 137, note. 
The effect of the decree is to nullify the 
deed, and to make the property assets; and 
the plaintiff, as executor, has a good right 
to recover from the defendant, the amount 
of the assets thus applied to Ms use. 

Mr. Taylor, in reply. The deed was good 
between the parties and those claiming un- 
der them. The executor cannot maintain 
an action, or assert a claim, which the tes- 
tator could not maintain or asseit. The 
deed was good against subsequent creditors. 
The testator was estopped by his own deed. 
The plaintiff could not have been charged at 
law with this propeily as assets. If the 
executor and trustee had not been the same 
person, the executor could not have recov- 
ered this property from the tnistee as as- 
sets. The plaintiff did not, as executor, pay 
the money to R. Young. He paid it under 
the decree, in his character as trustee, and 
in that character he was decreed to pay it, 
and to transfer the residue to the cestuis 
que trust; which he could not have done in 
his character of executor. 

THE COURT {nem. con.) ordered the judg- 
ment to be entered up on the verdict for the 
plaintiff, being of opinion that the money 
arising from the sales was assets to the ex- 
tent of the claims of the creditors, and that 
the plaintiff paid it in his character of exec- 
utor. 

[The defendant brought this suit by writ of 
error before tlie supreme court, where the sen- 
tdice of the court below was sustained. 5 Pet. 
(30 U. S.) 224.] 



Case No. 8,643. 

In re LYON. 

[1 N. B. R. Ill; 1 Bankr. Reg. Supp. 24; 6 
Int Rev. Rec. 135.] 

District Court, S. D. New York. Oct 7, 1867. 

BaSKROPTCY — EXAMl XATIOX — EXCEPTIOXS — MO- 
TION TO Strike Out Answers— Motion to 
Certify Questions to the Court. 

In the examination of a bankrupt by creditors, 
the register will pass upon questions objected 
to, and formal exceptions being taken, he will, 
at the close of the testimony, entertain motion 
to strike out answers or admit excluded ques- 
tions, and certify the questions to the court 

[In the matter of Isidor Lyon, a banki-npt] 
In this case The register, Edgar Ketchum, 
certifies the following questions to the court: 
Order having been made by consent for the 
examination of the bankrupt on the 2oth day 
of September, 1867, at 3 o'clock, and the bank- 
rupt being duly sworn and examined, the fol- 
lowing questions were asked by Mr. Gray: 
Question. "Where do you get the means to 
support your family?" A. "By earning my 
living. No particular business. Anything I 
can find. I don't know exactly how long I 

1 [Reprinted from 1 N, B. R. Ill, by permis- 
sion.] 
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liave beeu engaged in that business. ' I liave 
always made money when I could do so 
legitimately." Question. "What was the last 
legritimate act of business you transacted by 
wliich you made money?" A. "Today; sell- 
ing a barrel of spirits, as a broker, not be- 
longing to me." Question. "For whom?" Ob- 
jected to by the banki-upt's counsel. The 
register thinks it ought to be answered. If 
the spirits did belong to another, the subject 
is ended. If the deponent is in any way mis- 
taken, and the spirits in fact belonged to him, 
the creditor should be allowed to discover it. 
Mr. James, the bankrupt's counsel, demands 
that the question thus made be certified to 
the judge. Question. "What was the other 
and last previous transaction to the one men- 
tioned in which you made money?" ilr. 
James objects to this question on behalf of the 
bankrupt, on the ground that no inquiry is 
relevant as to the manner in which he "has 
earned his livelihood, since his adjudication of 
bankruptcy, unless foundation is laid for im- 
puting to him possession of property which 
ought to be given up to his assignee. The 
register thinks the interrogatory a- proper one, 
as tending to discover and ascertain the truth 
in respect to that which the counsel thus al- 
lows. Mr. James demands that the question 
be certified to the judge. 

BLATCHFORD, District Judge. The reg- 
ister will follow the practice established by 
my decision dated October 1st, 1867 (In re 
Levy [Case No. 8,298]. The clerk will certify 
this decision to the register, Edgar Ketchum', 
Esq. 



Case No. 8,644. 

In re LYON. 

[7 N. B. R. 182; 1 4 Chi. Leg. News, 421.] 

District Court, D. Minnesota. 1872. 

SAt,E -)F Pekson-al Pkopekty— Passixo op Title 

— ASSIGN-EE IN BaXKHUPTCV— DiSCKETIOX. 

A written contract provided that the ownership 
of personal property was not to pass until the 
stipulated price had been paid. Held, that un- 
der the contract the ownership would remain in 
tlie vendor although the vendee had possession, 
and all but a small portion of the monev due had 
been paid; that if the assignee in bankruptcv 
shall deem it for the interest of the creditors, he 
may pay the balance due to the vendor and hold 
the property for the benefit of the estate. 

t^i^^^V" ^<^a"^s V- I-ee, 64 N. H. 422, 13 Atl. 
<o7.] 

[In the matter of J. H. Lyon, a banki-upt] 

NELSON, District Judge. A petition is 
presented by C. Sehulenberg, w^ho alleges 
that he is the owner of certain property now 
in the possession of the messenger or as- 
signee in bankruptcy in this case, and pray- 
ing that by an order of this court he may 
have the same restored to him. This peti- 
tion was filed on the twenty-sixth day of 



1 [Reprinted from 7 N. B. R. 182, bv neriuis- 
sion.J * '■ 
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June, eighteen hundred and seventy-two, and 
by an arrangement between the solicitors an 
answer was filed upon the same day by the 
creditors, who' commenced the proceedings 
in invitum against the banki-upt An agreed 
statement of facts was also filed, and the 
case was submitted upon written briefs for 
the decision of the court. The proceedings 
are somewhat informal, and I should not be 
inclined to consider the case as presented by 
the pleadings, on the ground that the solici- 
tors had mistaken the practice, were I not as- 
sured that the parties on both sides would 
submit to the decision rendered and did not 
desire an appeal. 

The petitioner claims, and the agi-eed state 
of facts so shows, that the possession of the 
propertj' in controversy in Lyon, tlie bank- 
i-upt, was by viitue of an agi-eement be- 
tween the latter and him, to sell it upon 
certain conditions precedent to be performed 
by the vendee before any right of ownership 
passed from the vendor: that the vendee had 
failed to perform such conditions, by the 
non-payment of the purchase money as it 
fell due. The creditors deny that the posses- 
sion of the property was delivered under the 
agreement, and claim that there Avas a -waiv- 
er of the original agreement (which was in 
writing,) and that by the acts of the peti- 
tioner, who was the vendor, the ownership 
passed at the time of delivery, as well as the 
mere possession, and was so intended. It 
will be necessaiy to a proper understanding 
of the controversy to recur to the agreement, 
which is as follows: "Whereas, the under- 
signed, Charles Sehulenberg, of Detroit, 
Michigan, of the first part, has agreed to 
sell to J. H. Lyon, of St. Paul, Minnesota, 
of the second part, the following property, 
that is to say, three * * * billiard tables 
* * * all for the sum of twelve hundred 
dollars and ten cents, as follows: (here fol- 
low the time and amounts of the different 
payments) and for which sums unpaid the 
party of the second part has given to the 
party of the first part his notes, and upon 
the payment thereof, and performing all 
other conditions on his part herein mention- 
ed, the party of the first part will execute and" 
deliver a good and valid bill of sale, as of 
this date, for said property. And the party 
of the second part agrees * * * to have 
insured and kept insured for the use and 
benefit of the party of the first part, the said 
property, for the full amount at all times 
unpaid therefor. (Here follow other condi- 
tions not material.) And it is further agreed 
that the party of the second part may have 
possession of said property and retain the 
same, if the above conditions and agreements 
on his part are performed. * * * And it 
is distinctly agi-eed and understood, that the 
title to said property and right thereto is 
retained by the party of the first part, and 
does not pass by this agreement until the 
purchase money * * * is fully paid, ac- 
cording to above terms, and any payments 
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made shall tie forfeited if any default occui's 
under tliis agreement. * » * Dated at St. 
Paul, Jlinn., tWs twenty-seventli day of Sep- 
tember, ejgliteen hundred and seventy-one. 
C. Schulenberg, per A. A. Sanger. J. H. 
Lyon." 

The acts of the vendor relied upon by the 
creditoi-s to show a change in the conditions 
of the written contract which would affect 
the rights of the parties under the same, and 
transfer the ownership of the property to 
the vendee, with the right of possession, are: 
I. That the vendor insti-ucted his agent to 
get the two notes first named in the agree- 
ment endorsed to his satisfaction in his set- 
tlement with the vendee. II. '-tnat the prop- 
erty was shipped to the petitioner's agent, 
and the freight and shipping bills were trans- 
ferred to the bankrupt upon the execution of 
the agreement, the signing of the notes, the 
endorsement of the same, and the deliveiy 
of the policy of insurance. The agreement 
is very clear and distinct in its terms, and 
contains conditions not unusual in condition- 
al sales, where the ownership does not pass 
until all the conditions precedent are per- 
fonned by the vendee. 

These contracts are sustained as against 
creditors of the vendee in every state, save, 
perhaps, Pennsylvania, in which state it 
may have been the policy of the courts to 
discountenance the possession of personal 
property and exercise of ownership of the 
same as against creditors where delivery is 
made under a written contract, although by 
the express terms of the same the ownership 
is not to pass. I confess I am nnable to feel 
the force of the reasoning which would 
change the entire terms of the contract be- 
tween the parties, and instead of carrying 
out their intention, fail to give effect to their 
clearly expressed will. It is true there is an 
apparent ownership of property which might 
enable the pai-ty to obtain credit and impose 
on his creditors; but this is true in all cases 
where there is a mere possession of property, 
even under a contract of bailment. 

The fact that the two notes were endorsed 
does not affect the conti-act The vendee ap- 
pears to have yielded to the request of the 
vendor and procured an endorser, but he 
could have enforced a performance of the 
written agreement on the part of the vendor, 
as soon as he had complied with the condi- 
tions expressed in the contract, unless it had 
been the clear understanding and intention 
of the parties that the first two notes named 
were to be endorsed by a responsible person. 
"We must presume, from the- willingness of 
the vendee to procure an endorser, that such 
was the case, for there is no pretense that he 
protested against doing it. 

The ownership of the property was not to 
pass until the purchase price had been paid, 
and even if the vendee had paid all but a 
small portion of the same at the time of the 
sun-ender of the possession to him, and the 
contract had been signed, and the delivery 
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made under it, still the ownership would 
have remained in the vendor until the final 
payment. Creditors even could not enforce 
their claims without paying to the vendor 
the remaining portion of the purchase 
money. I do not think the delivery of the 
shipping bills affected the question of owner- 
ship after the execution of the contract, the 
deliveiy of the notes, and the policy of in- 
surance. Lyon was entitled to the right of 
possession, and the shipping bills were given 
him so as to enable him to obtain it from 
the warehouse or the earner. The posses- 
sion of the bill of lading and shipping are ex- 
plained by the contract between the parties., 
and the rights of the parties are therein de- 
fined. 

Upon the whole, I shall order the property 
to be restored to the petitioner, unless the 
assignee, who has been appointed since the 
proceedings have been commenced, should 
deem it for the interest of the creditors to 
pay the balance due the petitioner iinder the 
agreement, and hold the property for the 
estate. Ordered accordingly. 
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The LYON. 

IBrown's Adm. 59.] i 

District Court, D. Michigan. Mardi, 1861. 

Negugen't Towage— Colusi ox— Vessel, at 
Anchok. 

1. Where a number of vessels, connected by 
Ions lines, are towed astern of a tug. they are 
to be considered as under the government and 
control of the tug, and for any damage done 
to them, by the want of ordinary care on her 
part, the tug is responsible. 

2. A tug coming down a river one mile in 
width, and encountering a vessel andiored upon 
the windward side of the channel, was lield in 
fault for not passing the anchored vessel to lee- 
ward, it appearing that about three-fourths of 
the navigable water was upon that side. 

Action against the tug Lyon and her master 
to recover damages done to the schooner Tom 
Dyer, by a collision with the brig HoUister. 
The libel averred that, in November, 18o9, the 
captain of the tug contracted with Richard 
Stringham, the master of the schooner Tom 
Dyer, to tow her from Lake Hm'on to Lake 
Erie, for the usual compensation; that, in 
pursuance of said contract, his vessel was at- 
tached to the tow of the Lyon, and placed 
under her control and guidance; that she 
was not towed safely, but that, tlirough the 
negligence and fault of the master and crew 
of the Lyon, she was brought into collision 
with the brig Hollister, a vessel lying at an- 
chor in Lake St. Clair, suffering damages to 
the amount of $130. The answer admitted an 
agreement to tow, denied any special agree- 
ment to tow safely, admitted the collision 
alleged, but denied it was occasioned by the 
fault of the tug. 



1 [Reported by Hon. Henry B. Brovvn. Dis- 
trict Judge, and here reprinted by permission.] 
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John S. Newberry, for libellant. 
W. A. Moore, for claimant. 

WmKINS, Disti-ict Judge. The brig Hol- 
lister -was at anelior in the River St. Clair, 
and, so far as the px'oof indicates, near the 
middle of the channel, but nearer the westOTn 
than the eastern shore of the river, which 
was stated to be about one mile in width at 
the place of collision. The answer admits 
that the Tom Dyer had her master and full 
complement of men on board, but charges 
that the collision oecun-ed entirely from the 
negligence of her master and crew. The case 
involves the construction of the conti'act of 
towage, which certainly, whether expressed 
specially or not, implies that the vessels in 
tow are for the time under the government 
of the master and crew of tbe tug, and that 
ordinary care and diligence on the part of 
the latter will be used to avoid any injury 
to the vessels in her charge. There may exist 
circumstances under which the vessel in tow 
may be in fault, as where she disobeys the 
orders of the tug, or recklessly throws herself 
out of line; but, as a general rule, the ship 
in tow is under the direction of the tug, and 
if obedient, and a collision occurs, the latter 
must be held responsible for the damage. In 
The Duke of Sussex, 1 "W. Kob. Adm. 270, 
the action was in rem against the tug. The 
defense was, that at the time of the collision, 
the tug was towing the vessel under the di- 
rection of a pilot on board the vessel. It was 
held, by Dr. Lushington, "that if the ordei's 
of the pilot were obeyed, the owners of the 
vessel were not responsible; but otherwise, 
if they were not obeyed." Because, as the 
same learned judge declared, in The Gypsey 
King, 2 W. Rob. Adm. 537, where the action 
Avas brought against the vessel towed, "a ves- 
sel in charge of a licensed pilot, altliough un- 
der the tow of a steamtug. is to be considered 
as navigated by the pilot, and not by the 
tug." "But otherwise, when the navigation 
is controlled by the steamtug, which is, of 
course, liable for negligence, or want of ordi- ! 
nary skill or care. A steamer towing a sail j 
vessel has the wind free, and the vessel towed 
is under her control and guidance." I, how- 
ever, cannot coincide with the opinion of 
Judge Kane, in the case of Vauderslice v. 
The Superior [Case No. 1G.848]. decided in 
the Eastern district of Pennsylvania, and hold 
tow steamboats common carriers as to the 
vessels they have in tow. The contract is one 
of mere transit pilotage, and not of freight 
or carriage. The occupation of the common 
carrier is to carry at all hazard; the busi- 
ness of the steamtug is simply to afford the 
advantage of steam power to sail vessels 
wind bound. The contract, nevertheless, does 
demand seamanship, knowledge of the navi- 
gation and the obstructions of the river, usual 
vigilance, sufficient and competent force, the 
necessary lookout and lights; and the want 
of either will necessarily place the tug in 
fault, and render her liable for all damages. 
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The two important facts being conceded, 
namely: 1st. That there was a contract of 
towage; and, 2d. That thei-e was a collision, 
the only question remains,— was the tug skill- 
fully managed, and did she employ ordinary 
diligence and care? From the examination 1 
have given the testimony, I cannot but con- 
sider the management of the Tom Dyer 
blameless. She had her full complement of 
men, and followed the course and direction 
of the tug, which was running a W. S. W. 
course, heailing on.ta the light-house on Hog 
Island. This is proved by Stringham and 
West, and uncontradicted but by the engineer 
of the tug, whose occupation renders his tes- 
timony somewhat untrustworthy, when op- 
posed to that of the captain and mate of the 
schooner. It is also in proof that the course 
pursued would bring the vessels near the 
American channel bank. The position of the 
Hollister then becomes of great imiwrtance. 
If she was out in the lake, where there was 
ample space to pass to the eastward and no 
risk, and yet so near the west bank as to 
make the attempt to pass on that side haz- 
ardous, the tug must be held in fault. It 
would not be good seamanship to attempt to 
pass to the windward of a vessel anchored 
near the shore, with a tow of vessels, when 
there was abundant space to the leeward. 
But if jbhe Hollister was anchored in the mid- 
dle of the channel, at that point a mile in 
width, it would be optional to pass on either 
side. In eases of this description, ex necessi- 
tate, great reliance must be placed on the 
testimony of experienced navigators, acquaint- 
ed with the course and points of the river, 
who are present and give attention to the ti-iul 
and evidence. Their opinion is of gi-eat 
weight and consideration, but not always c(ni- 
troUing. These witnesses state That, coming 
down the river with a tow, when it is un- 
certain whether a vessel in sight is at anchor 
or not, the best course is to give her her own 
side, which was, as the court understood 
these witnesses, the American side of the 
brig. Captain Dailey, a witness called by the 
libellaht, is still more explicit on this point, 
and having heard the testimony as to the 
course of the tug, he says "he should, under 
all the cncumstances, have taken precisely 
the same course, and gone to the starboard 
or westerly side of the brig, just as was par- 
sued by the tug." But neither of these gen- 
tlemen pass upon the projiriety of going to 
the leeward of the brig, where there was 
ample space and unquestionable safety. If 
three-fourths of the channel was on the Uh'- 
ward side of the brig— and that fact is fixed 
by the preponderance of the testimony— the 
leeward side of the brig was the right course 
in towing these three vessels, 250 feet apart, 
because fi'om the wind and drift a collision 
with the Hollistei was at least a possible oc- 
currence. Moreover, there was not a com- 
petent crew for the management and conduct 
of so important a towage. A captain, a pilot 
and a wheelsman do not come fully up to the 
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strict requii'emeuts of law. There -was no 
lookout, unless the master was such. 

The supreme court has held, in The New 
York V. Eea, 18 How. [50 U. S.] 225, "that a 
trustworthy and constant lookout, so sta- 
tioned as to obtain accurate information as 
to vessels ahead, and whose special business 
is to perform that duty, is essential to all 
steamers traversing waters wliere saU vessels 
are often met with, and the omission would be 
prima facie evidence of fault on the part of 
the steamer." The captain or the pilot may 
perform these duties, but in case of collision 
it would become necessary to prove clearly 
that this duty was strictly performed. That 
they might haTe passed the brig safely in the 
course they took, is unquestionable; that they 
did not, is proved; that a constant lookout 
would have discerned in time the safest course, 
is likewise unquestionable; and for such a 
fault the tug should certainly be responsible. 
The towage of vessels tlu*ough our rivers in 
the northwest, connecting our interior seas, 
and so Intimately associated with our trade 
and commerce, is a most important branch 
of maritime service. Public policy requires 
that these tugs, although not common car- 
riers, should be held by courts to a strict ac- 
countability. Here, altliough experienced 
navigators give it as their opinion that the 
course taken by the tug was a right course, 
was there not under all the circumstances, 
the wind and drift considered, another and 
safer course to the leeward side of the brig? 
The wind was from the northwest, blowing 
across the river, and the natural tendency 
was to drift the tow into perilous proximity 
to the vessel at anchor. I cannot consider 
this as manifesting ordinaiy care or vigi- 
lance on the part of tlie master of the tug. 
Cutting the line by the Tom Dyer might have 
saved her, but the omission to do so does not 
exonerate the tug, if her fault brought the 
Tom Dyer into such perilous position. The 
tug led the line, the Tom Dyer obediently fol- 
lowed. The tug, as the pilot of the tow, 
must have observed the position of the Hol- 
lister, and her relation to the shore before 
she passed her. What, then, would sound 
judgment dictate? There could be no danger 
by passing to the leeward; there must have 
been doubt, at least, as to the westerly 
course, considei'iug the wind and drift; and 
disregarding that doubt was a want of or- 
dinaiy care that places the tug in fault, and 
makes her liable under her conti'act The 
damage resulting from the collision was not 
considerable, the pecuniary amount involved 
of small magnitude, but the principle to be 
established is of great importance to our 
interior navigation. Ordinary care is the 
application of a sound judgment to the sur- 
rounding circumstances, and a tug, as a pilot, 
will be deemed in fault in going between a 
vessel at anchor and the shore, when the 
wind and drift make the leeward side the 
safest com-se. 

I do not consider this oxiiuion as adverse 



altogether to that of the experts, in whose 
judgment I have great confidence, but I feel 
bound, by every obligation of duty, to hold 
that in eases of this description, whej'e two 
courses are open, that is to be selected which 
is the less perilous to the vessels in tow. De- 
cree for libellant. 
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LYON'S CASE. 

[Whart. St. Tr. 333.1 ^ 

Circuit Coiu-t, D. Vermont. Oct 9, 1798. 

SEbiTious Libel— Pkotisce op Juky— Intent of 
Publication. 
[On the trial of an indictment for seditious li- 
bel, the jury have no concern with the question of 
the constitutionality of the law. Act July 14, 
1798 (1 Stat. 59G). The only questions for 
them to determine are whether defendant pub- 
lished the writing, and, if so, whether he did it 
seditiously; that is, with intent to make the gov- 
ernment and president odious and contemptible, 
and bring them into disrepute.] 

[This was an indictment, under the act of 
July 14, 1798, against Matthew Lyon, for the 
publication of a seditious libel.] 

The indictment which was found on Oc- 
tober 5, 1798, contained three counts, the 
first of which, after averring the intent to be 
"to stir up sedition, and to bring the presi- 
dent and government of the United States 
into contempt," laid the following libellous 
matter: 2 "As to the executive, when I shall 
see the efforts of that power bent on the pro- 
motion of the comfort, the happiness, and ac- 
commodation of the people, that executive 
shall have my zealous and uniform support: 
but whenever I shall, on the part of the 
executive, see every consideration of the pub- 
lic welfare swallowed up in a continual grasp 
for power, in an unbounded thirst for ridic- 
ulous pomp, foolish adulation, and selfish 
avarice; when I shall behold men of real 
merit daily turned out of oflice, for no other 
cause but independency of sentiment; when I 
shall see men of firmness, merit, yelirs, abili- 
ties, and experience, discarded in their ap- 
plications for office, for fear they possess that 
independence, and men of meanness prefer- 
red for the ease with which they take up and 
advocate opinions, the consequence of which 
they know but little of— wheu I shall see 
the sacred name of religion employed as a 
state engine to make mankind hate and per- 
secute one another, I shall not be their hum- 
ble advocate." 

The second count consisted of having ma- 

1 [The report of this case, with the exception of 
the syllabus, was prepared by Francis Wharton, 
Esq.] 

= The materials of this case, which, with the 
greatest difficulty, I have collected, are drawn 
chiefly from the New York Spectator of Oct. 24, 
1798, a paper then said to be under Mr. Hamil- 
ton's control, and of course decidedly Federal, and 
from the Aurora of Nov. 15, 1798, whose politics 
were equally decided the other way. I have 
made, very general inquiries for fuller details, 
but the Vergennes paper of that day goes no fur- 
ther than those just cited, and I understand 
that a fuller report is not now to be obtained- 
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lieiously, &c., and with intent, &c., published 
a letter, said to be a letter from a diplomatic 
character in France, containing two para- 
graphs in the words following: "The mis- 
understanding between the two governments 
{France and the United States), has become 
exti-emely alarming; confidence is complete- 
ly destroyed, mistiusts, jealousy, and a dis- 
position to a wrong attribution of motives, 
are so apparent, as to require the utmost 
caution in every word and action that are to 
come from your executive. I mean, if your 
object is to avoid hostilities. Had this truth 
been understood with you before the recall 
-of Monroe, before the coming and second 
coming of Pinckney; had it guided the pens 
that wrote the bullying speech of your presi- 
•dent, and stupid answer of your senate, at 
the opening of congress in November last, I 
■should probably had no occasion to address 

you this letter. But when we found 

him boiTOwing the .language of Edmund 
Burke, and telling the world that although 
he should succeed in treating with the 
French, there was no dependence to be 
placed on any of their engagements, that 
their religion and morality were at an end, 
that they would turn pirates and plunderers, 
and it would be necessary to be perpetuallj' 
armed against them, though you were at 
peace: we wondered that the answer of both 
"houses had not been an order to send him to 
a mad house. Instead of this the senate 
liave echoed the speech with more servility 
than ever George III. experienced from ei- 
ther house of parliament" 

The thii'd count was for assisting, counsel- 
ling, aiding, and abetting the publication of 
the same. 

Saturday, Oct. 7. The defendant, being 
still in custody, (having been arrested on a 
"bench warrant immediately after the finding 
of the bill,) pleaded not guilty, and put in 
bail for his appearance on Monday, Octo- 
ber 9. 

Monday, Oct. 9. The panel being called, 
a juror named Board, was challenged for 
cause by the district attorney, (Mr. Charles 
Marsh.) Question. Have j^ou formed or ex- 
pressed an opinion as to the guilt or inno- 
cence of the accused? Answer. No. 

The district attorney then produced one of 
the deputy sheriffs who had summoned the 
juiy, who testified that he heard the juror 
say he thou^?ht Jlr. Lyon would not, or should 
not, be condemned. 

PATERSON, Circuit Justice. Let the juror 
stand aside, and unless there is not enough 
to fonn a jury without him, you need in- 
■quire no further. 

Two juroi-s were challenged by the defend- 
ant for cause. Against one no evidence was 
produced, and there appears to have been no 
examination of him on his venire dire. The 
other was shown to have been the author of 
an article in a newspaper, inveighing polit- 
ically and pei"soually against the defendant. 

PATERSON, Circuit Justice. The cause 



shown is sufficient, as a difference of this na- 
ture is a disqualification. 

The box having been filled, and the juiy 
sworn, the defendant interposed an addition- 
al plea, to the effect that the sedition law 
was unconstitutional, which plea was strick- 
en off by the court 

The district attorney having opened the 
ease, produced a letter from the defendant, 
dated Philadelphia, July 7, 179S, and post 
marked on the same day, which was printed 
in^ Vermont on July 23. The authorship of 
the letter and the fact of publication were 
admitted by the defendant. It was further 
proved that the defendant had several times 
read at public meetings in Vennont the 
letter (known at the time as the "Barlow" 
letter) from which the libellous matter in the 
second count was taken. Several witnesses 
were called to show that the defendant, both 
in public and in private, had extensively used 
the letter for political pui-poses, and in doing 
so had frequently made use of language 
highly disrespectful to the administration. 
On cross examination it appeared that on one 
occasion he had endeavoured to prevent it 
from being printed. 

The prosecution having closed its case, the 
defendant stated his defence to consist In 
three points: First, that the court had no ju- 
risdiction of the offence, the act of congress 
being unconstitutional and void, if not so 
generally, at least, as to writings composed 
before its passage; second, that the publica- 
tion was innocent; and third, that the con- 
tents wei'e true. 

On the first two points he offered no testi- 
monj^ but on the third he proposed to call 
Judge PATERSON, the presiding judge, and 
Judge SMITBL 

Judge PATERSON being then on the bench, 
was then asked by the defendant, whether 
he had not frequently "dined with the presi- 
dent, and obsei-ved his ridiculous pomp and 
parade?" Judge PATERSON replied that he 
had sometimes, though rarely, dined with the 
president but that he had never seen any 
pomp or parade; he had seen, on the contrary, 
a great deal of plainness and simplicity!^ 
The defendant then asked whether he (the 
judge) had not seen at the president's more 
pomp and servants there, than at the tavern 
at Rutland? To this no answer was given.-t 
No other witness was called. 



s Pile oddity of this proceeding— in which the 
fact of the defendant's asking a judge on the 
bench such a question as this, is only equallefl 
by the judge setting to work to give a regular 
answer— can only be explained on the groiuul 
that the defendant having no counsel, did not 
know any better, and that the court were un- 
willing to curtail him in his supposed defence. 
The answer, as reported in the Aurora, is the 
same as above, varying, however, the last line 
to "in place of pomp and parade, I have seen a 
good deal of hospitality, without much cere- 
mony." 

■i The report in the Spectator contimies: "And 
it was evident Mr. Lyon expected no moro." 
That in the Aurora makes up for this by giving 
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Mr. MarslJ, district attorney, addressed the 
jmy at length, urging, (1) the libellous na- 
ture of the offensive passages, which were 
<;learly within the act of congress, and (2) 
the declared intentions with which they had 
teen used by the defendant, which expressly 
came up to the innuendoes. 

Judge SMITH, (the then chief justice of 
Termont,) who then appeared as counsel for 
the defendant, declining to reply, in conse- 
quence of the shortness of -Ume allowed him 
for preparation, he having been called into 
the case at the bar, the defendant addressed 
the juiy at great length, insisting on the un- 
constitutionality of the law, and the insuffi- 
ciency of the evidence to show anything 
more than a legitimate opposition. 

Before PATERSON, Circuit Justice, and 
HITCHCOCK, District Judge. 

PATERSON, Circuit Justice (charging 
jui-y), "You have nothing whatever to do 
with the constitutionality or unconstitutional- 
ity of the sedition law. Congress has said 
that the author and publisher of seditious 
libels is to be punished; and until this law is 
■declared null and void by a tribunal com- 
petent for the purpose, its validity cannot be 
disputed. Great would be the abuses were 
the constitutionality of eveiy statute to be 
submitted to a jury, in each case where the 
statute is to be applied. The only question 
you are to determine is, that which the rec- 
ord submits to you. Did Mr. Lyon publish 
the writing given in the indictment? Did he 
do so seditiously? On the first point, the 
evidence is undisputed, and in fact, he him- 
self concedes the fact of publication as to a 
large portion of libellous matter. As to the 
second point, you will have to consider wheth- 
er language such as that here complained of 
could have been uttered with any other in- 
tent than that of making odious or contempt- 
ible the president and government, and bring- 
ing them both into disi-epute. If you find 
such is the case, the offence is made out, and 
you must render a verdict of guilty. Nor 
should the political rank of the defendant, 
his past services, or the dependent condition 
of his family, deter you from this duty. Such 
considerations are for the court alone in ad- 
justing the penalty they will bestow. The 
fact of guilt is for you, for the court, the 
grade of pimishment. As to yourselves, one 
point, in addition, in exercising the functions 
allotted to you, you must keep in mind; and 
that is, that in order to render a verdict of 
guilty, you must be satisfied beyond all rea- 
sonable substantial doubt that the hypothesis 
of innocence is unsustainable. Keeping these 
insti'uctions in your mind, you will proceed 
to deliberate on your verdict" 



a still stronger turn the other way. "The jaflge, 
conscious that there was some difference be- 
tween the table at Braintree, and the humble 
fare of a country tavern, witli the privileses of 
half a bed, made no reply, but smoked a cigar." 

Wpbd.oas.—IB 



At about eight o'clock in the evening of 
the same day, after about an hour's absence, 
the jury returned with a verdict of guilty, s 

The defendant being called up for sen- 
tence, a postponement was obtained till the 
next morning, when, after upon a representa- 
tion of his circumstances, it appearing that 
he was almost insolvent, Judge PATERSON 
addressed him as follows: "JIatthew Lyon, 
as a member of the federal legislature, you 
must be well acquainted with the mischiefs 
■which flow from an \mlicensed abuse of gov- 
ernment, and of the motives which led to the 
passage of the act under which this indict- 
ment is framed. No one, also, can be better 
acquainted than yourself with the existence 
and nature of the act Your position, so far 
from making tlie ease one which might slip 
with a nominal fine through the hands of- 
the court, would make impunity conspicuous 
should such a fine alone be imposed. What, 
however, has tended to mitigate the sentence 
which would otherwise have been imposed, 
is, what I am sorry to hear of, the reduced 
condition of your estate. The judgment of 
the court is, that you stand imprisoned four 
months, pay the costs of prosecution, and a 
fine of one thousand dollars, and stand com- 
mitted until this sentence be complied with." 

NOTE. The sedition laws of which this trial 
was the first fruit, received the president's signa-, 
ture on July 14, 1798. The first section imposes 
a penalty on illegal combinations. The remain- 
ing sections are as follows: 

"See. 2. And be it further enacted, that if any 
person shall write, print, utter, or publish, or 
shall cause or procure to be written, printed, ut- 
tered, or published, or shall knowingly and will- 
ingly assist or aid in writing, printing, uttering, 
or publishing any false, scandalous, and mali- 
cious writing or writings against the government 
of the United States, or either house of the 
congress of the United States, or the president 
of Qie United States, with intent to defame the 
said government, or either house of the said con- 
^•ess, or the said president, or to bring them, or 
either of them, into contempt or disrepute; or 
to excite against them, or either or any of them, 
the hatred of the good people of lie United 
States, or to stir up sedition within the United 
States, or to excite any unlawful combinations 

i> The report in the Spectator, says: "It is 
said that eleven of the jurymen were ready to 
find a verdict immediately on leaving the bar, 
but that one doubted. On which they read over 
the papers, and recapitulated the evidence, and 
the doubting juror said, it was impossible to ac- 
quit him. During the course of the trial, Mr. 
Lyon repeatedly observed that the jurors were 
packed, and brought from towns known to be 
inimical to him, for the purpose of crushing 
him; but the court, at its last May session, or- 
dered the clerk to summon the jury from the 
towns, from which they actually came, so that 
it was impossible any reference could have been 
had to him. He also complained, that he was 
hurried to trial, and therefore was not prepared; 
but the public may rest assured that both on 
Saturday and Monday^ the court several times 
told him the cause might be continued, that he 
might have ample time to prepare himself with 
evidence and counsel. There was a crowded 
auditory, and there has been no attempt to im- 
peach the court, or jury of any impartial or 
improper conduct; on the contrary, there seemed 
to be a unanimous approbation of the court, the 
attorney and the jury." 
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tlierein for opposing or resisting any law of the 
United States, of any act of the president of the 
United States, done in pursuance of any such 
law, or of the powers in him vested by the consti- 
tution of the United States, or to resist, oppose, 
or defeat any such law or act, or to aid, en- 
courage, or abet any hostile designs of any for- 
eign nation against the United States, their peo- 
ple or government, then such person being there- 
of convicted before any court of the United 
States having jurisdiction thereof, shall be pun- 
ished by a fine not exceeding two thousand dol- 
lars, and by imprisonment not exceeding two 
years. 

"Sec. 3. And be it further enacted and declared, 
that if any person shall be prosecuted under this 
act, for tlie writing or publisliing any libel afore- 
said, it shall be lawful for the defendant, upon 
the trial of the cause, to give in evidence in his 
defence the truth of the matter contained in the 
publication charged as a libel. And the jury who 
shall try the cause, shall have a right to deter- 
mine the law and the fact, under the direction of 
.the court, as in other cases. 

"Sec. 4. And be it further enacted, that this 
act shall continue and be in force until the 3d 
day of March, one thousand eight hundred and 
one, and no longer: provided that the expiration 
of the act shall not prevent or defeat a prose- 
cution and punishment of any offence against 
the law during the time it shall be in force." 
1 Stat. 596. . 

The circumstances attending the passase of 
this act have been already noticed in the intro- 
duction to this work, and the legal and consti- 
tutional questions arising under it will be found 
fully discussed in the ensuing trials of Callen- 
der and Cooper. 

Of the defendant in this case himself, who, 
for many years, was so famous in American 
politics, no biography, as far as I can find, has 
been written; and I have been obliged to de- 
pend upon the newspapers of tlie day, but more 
particularly upon the kindness of Henry Ste- 
vens, Esq., of Barnet, Vermont, for the collec- 
tion of a few incidents in a life much more re- 
markable for the violence of its vicissitudes, 
and for the interest of its adventures, than for 
the intrinsic eminence of its subject. Matthew 
Lyon came over in 1755, or thereabouts, from 
Ireland, pennyless and friendless, and being 
then in his boyhood, was sold out to pay his 
passage, as the custom was, to Mr. Livers- 
worth, at Cambridge, Massachusetts, the pur- 
chase-money being, as it was said, "a pair of 
three-year-old bull stags." To Vermont, where 
Mr. Liversworth lived, Lyon of course proceed- 
ed, and is said to have served out his time faith- 
fully, making up by New England schooling, 
and by the free intercouse with the thin though 
bustling population in which he was now 
placed, for his early \itter ignorance. Good-na- 
ture and enterprise, of which he was always 
possessed, and a sort of half-education, which 
by this time he had picked up, brought him, 
soon after he reached twenty-one, into contact 
with some of the leading men in the sparse and 
wild country which the border counties of Ver- 
mont then presented; and shortly before the bat- 
tle of Saratoga, he became a subaltern officer in 
a corps of militia stationed on the frontier, in 
connection with the Northern division then un- 
der the command of General Gates. It was in 
this capacity that an incident occurred which 
once or twice threw its shadow on his future 
life. Whether it was the intense cold of the 
weather, or the excessive remoteness of the 
post, making direct supervision impracticable, 
or the nearness to their homes, for it was on 
the Onion river, and they were all Vermonters, it 
cannot now be said; but in the neighbourhood of 
Thanksgiving Day, or thereabouts, the men be- 
gan to take their departure for their homes, and 
in a short time the ofiicers followed them. Of 
course a return to the post when the sky was 
more genial did not atone for the prior deser- 
tion, and the result was that Lyon^was cash- 



iered by General Gates. A reversal of the sen- 
tence was made the next year, however, by 
General St Clair, who succeeded to the com- 
mand of the Northern department, and the de- 
linquent corporal shortly afterwards was pro- 
moted by General Schuyler to the office of pay- 
master in "Warner's regiment. This office he 
soon abandoned, in consequence of a squabble 
with a brother officer, and being now in the 
vigour of early manhood, with some little cap- 
ital, and with much more enterprise, he returned 
to Vermont, where, in the village of Fair Haven 
near Skeensborough, he started paper-making, 
type-easting, printing, publishing, ore digging, 
hoIIow-ware casting, and iron ware manufac- 
turing generally. The general assembly of Ver- 
mont granted him power to raise by lottery "600 
bushels of wheat," for such was the standard 
of value in those days, in order to enable him 
to enlarge his furnace, so as to cast "flat irons, 
spiders, bake-pans and dish-kettles," which in 
his petition he called the "solid coin in the 
state." In so primitive a state of society, where 
wheat was currency, and iron ware coin, the lit- 
tle village of Pair Haven soon became a large 
town, capable of looking down over its shoulder 
at the famous city of Vergennes, the only city 
in Vermont, which at the time contained hardly 
more private houses than it did public buildings, 
being "sixty" altogether; and so great was the 
plastic power of the new visitor, that the very 
creeks that were hurrying to empty themselves 
' into the lap of Lake Champlain stopped on their 
I way to lend a hand in turning the wheels of the 
! huge saw-mill, "the like of which," it is said 
! in a cotemporaneous paper, "never was seen be- 
I fore, as in the making of nail-rods and paper, 
I as well as in the grinding of corn." Even the 
j bark of the bass-wood tree, which formerly had 
; been used only for the twisting of Indian bas- 
kets, was turned to a new purpose, and "The 
Scourge of Aristocracy and Repository of Im- 
portant Political Truth," the political mouth- 
piece of Mr. Lyon, was printed on paper made 
by himself of material thus selected. Witli the 
class of politicians of whom Thomas Chitten- 
den, then governor, Ethan Allen and Ira Allen 
were tlie representatives — the leaders of the 
"stern democracy," as it may really be called, 
of that manly though poor population — he soon 
became intimate, marrying about the time Gov- 
ernor Chittenden's daughter. Unfortunately, 
however, for his solvency as well as his reputa- 
tion, not contenting himself with issuing, at 
very irregular periods, bass-wood sheets, cov- 
ered with fierce denunciations of the peerage of 
the Cincinnati, or of the pageantry of the draw- 
ing-rooms, he ran for congress, and took his 
seat just in time to participate in the legislation 
of Mr. Adams's last two years. In Philadel- 
phia his history had preceded him, nor wore 
tliose who despised the lowness of his birth, 
and the humiliation of his early life, held back 
from turning him into a popular butt by any 
excess of exterior civilization on his part. To 
Cobbett's slashing pen an attraction like this 
was irresistible, and on Tuesday, ,Tune 6, 1797, 
hardly before Lyon was warm in his seat, he 
was thus saluted in Porcupine's Gazette: "The 
Lyon of Vermont. — To-morrow morning at elev- 
en o'clock will be exposed to view the Lyon of 
Vermont. This singular animal is said to have 
been cau-srht in the bog of Hibernia, and when 
a whelp, transported to America; curiosity in- 
duced a New Yorker to buy him, and moving 
into the country, afterwards exchanged him for 
a yoke of young bulls with a Vermontese. He 
was petted in the neighbourhood of Governor 
Chittenden, and soon became so domesticated, 
that a daughter of his excellency would stroke 
•and play witn him as a monkey. He differs 
considerably from the African lion, is more 
clamorous, and less magnanimous. His pelt 
resembles more the wolf or the tiger, and his 
gestures bear a remarkable affinity to the bear; 
this, however, may be ascribed to his having 
been in the habit of associating with that spe- 
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cies of wild beast on the mountains: he is 
carnivorous, but not very ferocious— has never 
been detected in having attacked a man, hut re- 
port says he will beat women. He was brought 
to this citv in a wagon, and has several days 
exposed himself to the public. It has been mo- 
tioned to cage him, as he has discovered so 
much uneasiness at going with the crowd. 
Many gentlemen who have seen him do not hesi- 
tate to declare thev think him a most extraor- 
dinary beast." 6 Pore. Works. ItJ. But Mat- 
thew Lvon was not the man to bear with 
this long. His natural good sense— and from 
the brief re'fcorts of his speeches he seems to 
have been well stored with this essential com- 
moditv— entitled him. he felt, to a more respect- 
ful treatment than this, and naturally enough 
he did not see why his early privations should 
be the subject of ridicule in a country which 
pretends to recognize all men as by birth equal. 
Several times he intimated this, but ineffectual- 
ly, till at last Mr. Griswold ("Roger," of long 
gubernatorial memory), having one day, in front 
of the great hickory fire which was burning in 
the house of representatives, alluded in his pres- 
ence to the "cashiering" under General Gates, 
a personal conflict ensued, which, repeated a 
few days after, was of so disgraceful a charac- 
ter as to lead to votes, wanting but little of a 
majority, for the expulsion, first of one and 
then of the other of the combatants. See "Re- 
port of Committee of Privileges," &c., 2d Feb. 
170S— published by order of the house of repre- 
sentatives. See also 3 JefE. Cor. 372. 

It was m the recess between the two ses- 
sions that the trial in the text took place. It 
was undoubtedly a bold step on the part of the 
administration, for the alleged libels were writ- 
ten before the passage of the law, though pub- 
lished afterwards. The defendant was an ac- 
tive opposition member of the house of renre- 
sentatives, where the vote was so equally bal- 
anced as to make his withdrawal of national po- 
litical consequence; and he was then a candi- 
date for re-election. A conviction under these 
circumstances was calculated to inflame the 
country; nor was this feeling allayed by the 
publication throughout the land of the following 
letter from Lyon himself to General Mason, 
tlion a senator from Virginia: 

"In jail at Vergennes (the only city in Ver- 
mont, it contains about sixty houses and sev- 
enty families), October 14, 1798. 

"Dear General: I take the liberty to trouble 
you with a recital of what has happened to me 
within about ten days past. On Thursday, the 
5th of this month, I was informed that a grand 
jurv had -been collected to attend the federal 
court at Rutland, about fifteen miles from my 
place of residence; that they were selected 
from tiie towns which were particularly dis- 
tinguished by their enmity to me; that the jury 
was composed of men who had been accus- 
tomed to speak ill of me; that they had re- 
ceived a charge to look to the breaches of the 
sedition law; and that they had some publica-. 
tions of mine under consideration. The same 
night a friend called, and assured me that a 
bill was found against me, and urged me to be 
out of the way of being taken— he declared to 
me, that it was the wish of many of my friends. 
He informed me tiiat the petit jury were taken 
from the same towns where the grand jury 
were; and that from every examination there 
were not more than two out of the fourteen 
which were summoned, who had not opposed 
me in the late election. He mentioned several 
zealous partisans for presidential infallibility 
among them, and one who had been lately writ- 
ing the most virulent things against me, in his 
own name, which were published in a newspa- 
per. My answer to all this was, it could not 
be honourable to run away — ^I felt conscious 
that I had done no wrong, and my enemies 
should never have it to say that I ran from 
them. An officer of the court had been in my 
neighbourhood the same evening to summon 
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witnesses; I had told him, if the court wanted 
me, he need bring no posse, he might come 
alone, i would go with him, there should be no 
resistance. Accordingly on Friday evening, the 
same officer, a deputy marshal, came with a 
warrant for my apprehension, which he gave 
me to read, and accepted of my word and hon- 
our as bail to meet him at Rutland court-house 
the next morning about nine o'clock. I was 
there accordingly; and soon after the court 
was opened I was called to the bar to hear the 
indictment read. It consisted of three counts; 
the first for having maliciously, &c., witii in- 
tent, &c., written, at Philadelphia, a letter 
dated the 20th of June, and published the same 
at Windsor, in the newspaper called the Ver- 
mont Journal, containing the words following: 
(Here follow the passages set out in the text, 
pn. 333-4.) The third count was for aiding and 
abetting. &c., in publishing the same. I was 
called upon to know if I was ready to plead to 
the indictment I answered, that I was always 
ready to say I was not guilty of the charges in 
the indictment but that I was not provided 
with counsel, there being no person at Rutland 
I was willing to trust with my cause; I had 
sent to Bennington for two gentlemen on whom 
I could rely, Messrs. Fay and Robinson, who 
would be here by Monday. It was then signi- 
fied to me, that 1 might have the trial postponed 
until the session of the court in May next 
'mis I could not wish for, as that session was 
to be at Windsor, over the mountain, where 
they were sure of having a unanimous jury, 
such as they wanted. In the fourteen jurymen 
before me, I thought I saw one or two persons 
who knew me, and would never consent to say 
that I was guilty of an intention of stirring up 
sedition; I was unwilling to remain under a 
censure of the kind; for these reasons I chose 
to come to trial; I accordingly gave bonds for 
my appearance the next Monday. Saturday 
and Sunday were violent stormy days, and at 
the opening of the court on Monday, I had 
heard nothing of my counsel, nor my messen- 
ger; I so informed the court and told them I 
thought we should hear from them in an hour, 
for which time the court adjourned. Within 
that time my messenger returned, with news 
that Mr. Fay's wife was very sick, and Mr. 
Robinson, who is a member of the legislature, 
was preparing to attend, an-d could not be at 
Rutiand so soon as that time. Mr. Smith, who 
is our chief justice, was present, although he 
and I had been formerly competitors for the 
representation of this district in congress; he 
is a Republican, and many of my friends are 
now his friends; they applied to him to assist 
me, and I understood he had consented. Thus 
circumstanced, I proceeded to trial. So ig- 
norant was I of law proceedings, that I expect- 
ed to object ofE the inveterate part of the jury, 
without giving particular reasons, or supporting 
them by evidence: I was, therefore, unpre- 
pared. The attorney for the United States was 
called on to say if he had any objections to the 
jury. He said he had to a Mr. Board; he be- 
lieved he had given an opinion in the cause; to 
prove which, he called upon a deputy sheriff, 
who swore ne had some conversation on the 
Saturday before, with Mr. Board, in which he 
understood Mr. Board to speak as if he thought 
that Mr, Lyon would not he condemned, or 
some such thing; Judge Paterson inquired if 
there was not enough for the panel without 
him, Mr. Board. He was answered, there were 
thirteen more. Mr. Board was ordered off. 
Thus was the only man swore away, that knew 
me enough to judge of my intentions. No one 
doubts that the deputy sheriff began a discourse 
with Mr. Board on purpose to have something 
to swear. Mr. Board said, he expected that 
was the case when he came to him, and he 
carefully avoided conversing with him. I ob- 
jected to two of the jury on account of their 
violent opposition to me; and although unpre- 
pared with regard to truth, I called on some 
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persons present to see if they could recollect 
any virulence made use of by those two; and I 
sent for the newspaper to prove the abuse of 
the one who had published; the judge observed, 
that a difference in political opinion could be 
reason against a juryman, and as there were 
twelve beside, he ordered the person who had 
been libelling me, off. Here I plead to the ju- 
risdiction of the court, on account of the un- 
constitutionality of the law. My plea was 
overruled, but I was told I might make use of 
the arguments in any other stage of the trial. 

"The attorney, on the part of the United 
States on the first count, produced my original 
letter, on which was the Philadelphia postmark, 
July 7. He attempted to bring some evidence 
to show that the letter did not arrive at Wind- 
sor until after the 14th of July; the printer's 
boy thought it did not arrive until the 20th, and 
Mr. Buck saw the setting from it about the 
23d, or later; I acknowledged the letter. As 
to the second count several evidences were 
brought to swear they heard me read the let- 
ter, said to be the letter from a diplomatic char- 
acter in France, from a manuscript copy, sup- 
posed to be in my own handwriting; they were 
inquired of whether the reading of the letter 
caxised any tumult? One of the evidences, a 
young lawyer, and another person an associate 
of his, said that they thought it did at Middle- 
town. One of them said he heard a person say, 
there must be a revolution, and the^ both agreed 
that there was a noise — and some tumult after 
the reading of that letter and some other pa- 
pers. On my inquiring of them the cause of 
the tumult, and there opinion, if there would 
have been any tumult there, if they had not 
followed me on pui-pose to make a disturbance? 
they acknowledged, they thought if they had 
not been there, there would have been no dis- 
turbance; and they also agreed, tiiat the tu- 
mult was caused by the other people's disliking 
their being there and their conduct then; they 
agreed also that I refused to give an opinion 
upon the letter. In proof of the third count, 
the attorney produced evidence to show that 
the printed pamphlet, entitled a copy of a let- 
ter from a diplomatic character in France, was 
taken from a manuscript in my hand, and the 
printer said he received the copy from my wife. 
The evidence all agreed that I had ever been 
opposed to the printing of the letter and gave 
for reason, that I had promised the gentleman 
to w^hom the original had been written, that I 
would not suffer it to be printed. The young 
lawyer said that I told him, there were not 
above one or two passages in the letter which 
could be called seditious. The attorney pro- 
ceeded to sum up the evidence and dwelt on 
everything which he thought proper to point 
out the appearance of evil intentions. As soon 
as he had seated himself, or before Judge Pat- 
erson rose and was proceeding to give his 
charge to the jury, I interrupted him vfitb. an 
inquiry into the cause why I should not be 
heard; he politely sat down and directed me 
to proceed. My defence consisted of an appeal 
to the jury, on the unconstitutionality of the 
law, the innocence of the passage in my letter, 
and the innocence of the manner in which 1 
read the letter. It was said I spoke two hours 
and upwards. ISIr. Smith declined speaking, as 
he was unprepared. The attorney replied as 
decently as any man of his profession and 
principles would. The charge from the judge 
was studiedly and pointedly severe. After 
telling the jury, if they leaned any way, it 
ought to be in favour of the defendant, he pro- 
ceeded to dwell on the intention and wicked- 
ness of it, in the most elaborate manner; he 
descended to insinuate that the Barlow letter, 
as it was called, was a forgery; he said, let 
men of letters read that letter and compare it 
with Barlow's writings, and they would pro- 
nounce it none of his. He told the jury that 
my defence was merely an appeal to their feel- 
ings, calculated to excite their pity; but mercy, 



he saidj did not belong to them, that was 
lodged m another place; they were to follow 
the law, which he explained in his own way, 
and supported the constitutionality of it. The 
jury retired about eight o'clock in the evening, 
and in about an hour they returned with a 
verdict, Guilty! The judge observed to me, 
that I had then an opportunity to show cause 
why judgment should not be pronounced against 
me, and to show what was my ability or in- 
ability to pay a fine, as a man of large prop- 
erty, in such a case, ought to be obliged to pay 
a greater fine than one of smaller property. I 
replied, I did not expect anything that I should 
say would have any influence on the court, in 
the present stage of the business. The judge 
said I might think of it until morning, and 
the court adjourned until nine o'clock next 
morning; I then attended, and after being 
called upon, I observed to the court in reply to 
what had been said to me upon ^e score of 
property, that a few days ago I owned a prop- 
erty, which I estimated, some years since, at 
twenty thousand dollars; in the present state 
of the affairs of our country, I did not expect 
it wjuld fetch half that sum. I had lately 
made oven all the productive part of it, to se- 
cure some persons who were bound to me for 
debts, to the amount of sixteen or seventeen 
hundred dollars: there still remained enough 
to be worth much more than the court were im- 
powered to fix the fine at; but in tlie present 
scarcity of cash, and the prospect of lands soon 
to be sold very cheap, I did not know that I 
could possibly raise two hundred dollars in 
cash upon it. 

"The judge, after an exordium on the nature 
of the offence, the malignity of it in me, par- 
ticularly being a member of congress, and the 
lenitv of the sedition bill, which did not allow 
the judges to carry the punishment so far as 
common law did, pronounced sentence that I be 
imprisoned four calendar months, pay a fine of 
one thousand dollars, and stand committed un- 
til the judgment should be complied with. This 
sentence was unexpected to all my friends as 
well as myself; no one expected imprisonment. 
The marshal is a man who acted as clerk to 
some persons whom I had occasion to transact 
some business with about a dozen years since, 
when he first came into this country, in which 
he behaved so that I have ever since most 
heartily despised him: this he has no doubt 
seen and felt. The moment sentence was pro- 
nounced, he called me to him, and ordered me 
to sit down on a certain seat in the court- 
house: he called two persons to give me in 
charge to, one of them the person who fol- 
lowed me to Middletown to insult me, and was 
on the trial improved as an evidence. I asked 
if they would go with me to my lodgings a few 
minutes, so that I might take care of my pa- 
pers? I was answered in a surly manner. No; 
and commanded to sit down. I stood up. Aft- 
er the court adjourned, I inquired what was 
to be done with me until my commitment. I 
expected I should be confined in the prison in 
Rutland, the county where I lived ; I was told 
that the marshal was authorized to imprison 
me in what jail in the state he pleased, and 
that I must go to Vergennes, about forty-four 
miles north of Rutland, and about the game 
distance from my seat at Fair Haven. I in- 
quired what were the accommodations there? 
and was answered in a manner peculiar to the 
marshal himself, that they were very good. I 
told the marshal, since it had become my duty 
to go there, he needed no assistance, I would 
go ivith him. He said he would not trust to 
that, and prepared two troopers, with their 
pistols to guard me. He ordered me to ride just 
before them; in this manner I left Rutland. 
After riding a few miles he overtook us and 
rode by us; he rode pretty fast and whispered 
to one of the young men: I learned his inten- 
tion was, to get to Jliddlebury, the shire town 
of Addison county, in order to throw me into a 
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dirty dungeon-like room for that night. I did 
not mend my pace; he came hack and scolded; 
insulted and threatened; he repeated it. His 
friends, I was told, expostulated with him, and 
the humane young men, who were employed as 
guards, told him they would rather watch me 
all night, than that I should be thrown into the 
jail; we lived at a tavern about four miles 
short of Middlebury jail; the young men 
watched: the nest day we arrived at this place; 
tliere are two roads to come into it. one comes 
up straight to the jail-house, by but two or 
three houses; the other is circuitous, taking al- 
most the whole length of the little city in its 
course. I was foremost and inclined to take 
the nearest road, but the gentleman, by that 
route, would lose a share of his triumph; he or- 
dered us in a peremptory tone into the circui- 
tous road throuirh the city. On the way from 
Rutland, he undertook to direct me, and stop 
me as to speaking, and told me I should not 
have the use ot pen, ink and paper. On Wed- 
nesday evening last I was locked up in this 
room, where I now am; it is about sixteen feet 
long by twelve wide, with a necessary in one 
corner,' which affords a stench about equal to 
the Philadelphia docks in the month of August 
This cell is the common receptacle for horse- 
thieves, money-makers, runaway-negroes, or 
any kind of felons. There is a half-moon hole 
through the door, -sufficient to receive a plate 
through, and for my friends to look through 
and speak to me. There is a window place on 
the opposite side, about twenty inches by six- 
teen,- crossed by nine square iron bars; all the 
light I have is through this aperture; no fire- 
place in the cell, nor is there anythinc but the 
iron bars to keep the cold out; consequently I 
have to walk smartly with my great coat on, 
to keep comfortably warm some mornings. 

"On Thursday morning last, I asked a friend 
for his pen and ink, in presence of the jailer. 
It was offered me; but the jailer said, it was 
against his orders, I must not have it. The 
marshal paid me a visit on Thursday evening, 
he examined the cell, looked on my little table 
to see what was there: but he found nothing 
but Volney's Ruins, the late laws, some of the 
president's messages, and a list of the petit 
jury. I inquired of him before, or then, what 
situation I was to consider myself in with re- 
gard to the use of pen and ink? His answer 
was, I might use them, but he must see every- 
thing I sent out of the jail; if I concluded oth- 
erwise, (looking at a chain that lay on the 
floor,) he said he would put me in a situation 
that I could not write. I asked him what he 
meant by thatV He told me I was at his dis- 
posal, and if I did not behave like a prisoner, 
he would send me to Woodstock jail. I told 
him there would be one advantage in that, he 
would not be there always, and I should get 
rid of the sight of him. On Friday, for the 
first time, two brothers-in-law were admitted 
to come in to see me. Some of my friends ex- 
postulated with the marshal on the subject of 
denying me pen and ink; and in the evening 
I observed a man hammering on the prison 
door. You seem much concerned about that 
door fsaid I); there has scarce been an hour 
since I came here, but there has been some per- 
son hammering at the door, or putting on new 
bolts or bars. It is all useless, said I: if I 
wished to come out, they could not hold me; 
and as I do, not, if my limits were marked by 
a simple thread, I would not overstep it. He 
replied, he was only nailing up an advertise- 
ment Next morning, when the house was very 
still, I heard some person step up and read the 
advertisement on the door; it contained a pre- 
amble concerning my having complained that 
I was debarred the use of pen and ink and pa- 
per, and a declaration that I had leave to fur- 
nish myself with those things, and use them 
as I liought proper, signed by the marshal. As 
soon as I could get my eye on a person that 
would go and fetch General Clark, my friend 



and brother-in-law, who is a member of ^e 
legislature now sitting here, I sent one. He 
came. I desired him to read the advertise- 
ment, and tell me what I should do concerning 
the treatment of Fitch, the marshal. He said 
he would go and see Pitch, and see how he 
explained the business— he went to Fitch's 
house, but could not find him; some other busi- 
ness occupied him the rest of the day. I next 
morning sent for a number of friends, who got 
admittance, and after some conversation on 
the subject before the jailer, and getting his 
explanation of the advertisement, that he con- 
sidered me now allowed to write, without sub- 
mitting my productions to the marshal, I was 
solemnly invested with pen and ink. The first 
use I have made of it, after a line to my wife, 
is to write you this long, prolix account of the 
fruits of this beloved sedition bill. You may 
remember that I told you, when it was pass- 
ing, that it was doubtless intended for the 
members "of congress, and very likely would be 
brought to bear on me the very first; so it has 
happened, and perhaps I, who have been a 
football for dame fortune all my life, am best 
able to bear it I have long disobeyed your in- 
junction to write to you, waiting to be able to 
give you an account of the elections. 

"The noise tiiat has been made about the 
public and private negotiations of our envoys at 
Paris, has answered the purposes of the aris- 
tocrats completely, (on the other side of the 
mountain, I mean, Morris's district,) to ex- 
asperate the unthinking people against every 
Republic.in. Governor Robinson had more than 
half of the votes on this side of the mountain; 
but Tichenor has got a great majority; in th*e 
whole he had 6,211; Robinson, 2,805, beside, 
I am told, there were about five hundred for 
him, which were lost by inaccurate returns; 
there were also 332 scattering votes. 

"Monday, October 15. , 

"I have just learned that Morris is re-elected, 

and I have received the list of the votes for 

representatives to congress in this district; they 

stand for your friend 

Ij.vou. 3.4S2 • 

Williame, l.B.vi, an aristocratic candidate. 
Chipman, 1,370, do brotherto yonrllt- 

tle horsenail maker. 
Spencer, 2S5, and several other aristocrats. 

Israel Smith, 274. and several other Kepnblicaiis. 

80 piven in lor povernor. and the repre- 
sentatives of the several towns In as- 
' sembly, b.v one accident or another, 

put into the box for representatives 
■ to congress. 

3.4S2 

:j 503" 

Lyon's imprisonment was enforced with a 
rigour which excited the great mass of his con- 
stituents to such a pitch as to lead to a popular 
rising, the avowed object of which was, to 
tear down the prison. This, however, he suc- 
ceeded in suppressing, and in fact his whole 
demeanour was marked with great prudence 
and tact His wife, with her sisters, the 
daughters, as has been noticed, of Governor 
Chittenden, having one day visited him, the 
usual barrier to their entrance was removed, 
and she was permitted to enter the cell. At 
this moment some less prudent friend inti- 
mated that now was the period to escape. 
"That he shall not do," said the prisoner's 
wife, "if I stand sentinel myself." The spirit 
energy, and devotion shown by this eminent 
lady during her husband's imprisonment, gave 
fresh vigour to his supporters, and courage to 
himself. In fact, so awkward did his position 
become to the administration, that the cabinet 
panted for an excuse to liberate him. His de- 
termination to give up nothing on the one hand, 
coupled with his constant and watchful ex- 
hortations to his supporters to yield the most 
implicit obedience to the law, made the diffi- 
culty peculiarly embarrassing. Had he apolo- 
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gised on the one hand, or stormed on the other; 
had he either petitioned for a pardon, or con- 
nived at a rescue; he could easily have been 
disposed of. But neither of these would he do. 
An attempt to induce him to take the former 
step, backed, it was intimated, by a high prom- 
ise, failed. An attempt to involve him in the 
latter, he himself frustrated. In the mean 
time another vote was taken for congress in 
his district — an election having failed on the 
first trial from want of a choice — and the re- 
sult was that Mr. Lyon received 4576 votes, to 
2444 for Mr. Williams, the Federal candidate, 
and was returned by a majority of about 600 
over all. On February 8th, 1799, in a letter 
dated at Vergennes jail, he returned his thanks 
to his constituents for their vote, and proceed- 
ed with a degree of ardour which his long im- 
prisonment might easily explain, to animad- 
vert upon the existing administration. (See 
Aurora, Feb. 8th, 1799.) The feeling thus cre- 
ated, was aggravated by Mr. Adams' reply to 
the parties who came on to Philadelphia to 
represent to the president the loss their inter- 
ests suffered from the detention during the ses- 
sion of their representative in prison, — "repent- 
ance must precede mercy." The powerful revo- 
lutionary interest with which Lyon in early 
life had been connected rallied to his support, 
and though for Mr. Adams, the electoral vote, 
after considerable struggle, was secured, Ver- 
mont immediatelv afterwards finally left the 
Federal party. 

On Mr. Lyon's return to Philadelphia, he 
was met by the following resolution: "Re- 
solved, that Matthew Lyon, a member of this 
house, having been convicted of being a no- 
torious and seditious person, and of a depraved 
mind, and wicked, and diabolical disposition, 
and of wickedly, deceitfully, and maliciously 
contriving to defame tlie government of the 
I'niteJ States, and of having, with intent and 
design to defame the government of the Unit- 
ed States, and John Adams, the president of 
the United States, and to bl-ing the said gov- 
ernment into contempt and disgrace, and with 
intent and design to excite against the said 
government a'hd president, the hatred of the 
good people of the United States, wickedly, 
knowingly and maliciously written, and pub- 
lished certain scandalous and seditious writings 
or libels, be, therefore, expelled from this 
house." This was opposed by Mr. Gallatin and 
Mr. Nicholas, and upon being nut to the vote, 
there appeared 49 for it, and 45 against it, and 
was of course lost, two-thirds of the members 
present not concurring in the vote. Oobbett, of 
course, did not let this opportunity of having a 
slan at his old antagonist pass unused. In 
Feb.. 1799 (10 Pore. 107), he says: "Lyon looks 
remarkably well for a gentleman just out of 
jail. This man's re-election, while confined as 
a criminal, is a new and striking proof of the 
excellence of the system of universal suffrage, 
and must convince every one except a perverse 
rovalist, that the American government is, as 
Mr. Lang says, 'the only lawful government on 
ojii-tli.' t/apjiv must the nation be where it is 
but a single step from the dungeon to the legisla- 
ture ! Well might the pathetic Mr. Murray, (speak- 
ing on the old alien law,) express his fears, that 
the influx of foreigners would 'contaminate the 
puritv and simplicity of the American charac- 
ter.' " In 1801, Mr. Lyon, at the close of the 
sixth congress, being the last in Mr. Adams' 
administration, declined a re-election, and left 
Vermont for Kentucky, where neither his busi- 
ness nor his political activity abated. In 1803, 
one session having run by in the mean time, he 
made his appearance in Washington, which had 
then become the seat of government, as a 
Kentucky representative. House Journal, 7, 
and 8 Cong. 402, The tables were now turned, 
jxs what in his last legislative campaign had 
been a minority, powerful, it is true, but the 
subject of banter and sometimes of something 
harsher still, had now become a majority so 



preponderating as almost to bear down dis- 
sent by the mere force of numbers. Fi-oni 
having been the butt of the house, Mr. Lyon 
found himself now one of its heroes. The 
intolerant disposition with which majorities 
view the idiosyncrasies of their opponents, 
which first had worked against him, had now 
shifted to the other side; and perhaps if he 
had been disposed to turn the tables, he might 
have made the lank visages of the Connecticut 
members as much a subject of amusement as 
in former times they had made his own bear- 
ishness of look and manner. But to do him jus- 
tice, this "^yild Irishism," which had not been 
rubbed off in the mountains of Vermont, had 
at last been reduced in the forests of Ken- 
tucky. He is said by those who recollect him 
at this stage to have been a man of respectable 
bearing, and of frank and almost engaging man- 
ner; making up by his openness of temper 
and force of mind for his great defects of 
education and training. He continued to sit 
as a member from Kentucky through the eighth, 
ninth, tenth, and eleventh congresses, retiring 
in 1811, having previously refused the com- 
missaryship of the Western army tendered to 
him by Mr. Jefferson. 

After his withdrawal from, congress, Mr. 
Lyon (or Col. Lyon, as he appears by this time 
to have been called) returned to Kentucky, 
where a short time afterwards he received from 
Mr. Monroe the appointment of United States 
factor for the Cherokee Nation. This drew 
him west of the Mississippi, and though by this 
time an old man, he displayed in the u.n- 
cleared plains of the then outskirts of the 
Union the same surprising activity that he had 
shown in the once border lands of Vermoui. 
and Kentucky. Not content with sending to 
the press from time to time enistles which for 
good sense and political sagacity take rank de- 
cidedly above the average, and whicli exhibit 
a style which, though retaining its point, had 
by this time lost its roughness, he kept himself 
still in the ranks of that outpost of pioneers 
which is alway.s a little ahead of civilization. 
Just before his death, when in his seventy- 
seventh year, he performed a journey which 
was recorded at the time by the hardy people 
who saw it, as a wonder in its way, "and the 
history of which deserves now to be rescued 
from the newspapers where it long has Iain 
dormant. See Niles' Reg. .Tune 29, 1829, p. 
287. His home was then at Spadre Bluff, a 
"town," as it was called, on the Arkansas 
river, about one hundred and forty miles above 
Arkansas City. About the first of the year 1822, 
he set to work to load a flat boat, which he 
himself had built, with furs, peltries, and In- 
dian commodities, which he safely launched in 
the Arkansas river, and as safely piloted to 
New Orleans. Soon furs, peltries and Indian 
commodities were exchanged both for iron 
ware, almost equal in variety to the products 
of his old forge at Fair Haven, and for every- 
thing else that was necessary for the factory 
at Spadre Bluff, among which was included 
the machinery for a gigantic cotton gin, weigh- 
ing fourteen hundred pounds. The outward 
passage was begun on the first of February in a 
climate and in a season eminently severe; but 
it did not chill the fires of the old pioneer, for 
on his way back, not content with pursuing the 
straight road home, he stopped at the mouth 
of White river, stored his freight there, and 
paid a flying visit to his Kentucky'frjends, hav- 
ing gon^ thi'ough within three months a jour- 
ney of over three thousand miles, and this un- 
der weather and current so adverse that manv 
a time he was obliged to spend hours in wad- 
ing through the shallow stream, guiding his 
hands while they attempted to drag along the 
grounded flat boat, and always insisting upon 
doing his part in "rowing, steering, or cordol- 
ling." But this was the last time he was to 
drop down the current of the Mississippi, or 
visit, by way of an interlude, his second home 
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in Kentucky, for robust as he was, the chill of 
old age was at hand, and like the night ot 
northern climates, was destined to drop upon 
him without the notice of an intermediate twi- 
light. On August 1st, 1822, at Spadre Bluff, 
in his seventy-seventh year, died Matthew i^y- 
on, loved as a neighbour, for he was full ot 
that chivalrous spirit of generosity which is 
not a strange inmate of an Irish heart; and 
valued as a friend, for upon that warm tem- 
perament had been grafted the fertility of ex- 
pedients belonging to the American pioneer. 

The repayment to Mr. Lyon of the fine ina- 
posed in the trial in the test, was during his 
life brought before several successive congress- 
es, but though it obtained at tlifEcrent periods 
the approval of the individual branches, for a 
long time, through the negligence encountered 
oy private bills at the end of a session, it did 
not secure their concurrent sanction. At last, 
■on Julv 4th, 1840. a bill to pay the sum with 
interest to Mr. Lyon's legal representatives, 
having passed through both houses, received the 
president's signature, having been preceded by 
a report of a committee in which the princi- 
ples upon which the trial was conductea were 
emphatically repudiated, and a series of prior 
reports referred to, in which the same positions 
were taken. See 1st Sess. 26th Cong., Doc. 86, 
House Rep. Thus just forty years after the 
passage of the sedition law was its last vestige 
effaced, and its doctrines finally disowned. 
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Case No. 8,647. 

LYON et al. v. FIFTY-SIX THOUSAND 

FOUR HUNDRED AND TWELVE 

FEET OF LUMBER.1 

District Court, D. Connecticut May, 1859. 
Shipping— Seawouthixess — Insufficient Crew. 

[A sloop laden, both in hold and on deck, with 
lumber, held uuseaworthy, in that she was man- 
ned by onlv three men. one of whom had lost a 
leg; and also in respect to physical condition, it 
appearmg that she was 32 years old, had never 
been rebuilt, and had many rotten timbers, and 
that her seams opened, so as to cause her to fill, 
during a storm so moderate that she was able to 
carry her usual sails without damage thereto, 
and whidi was weathered without injury by a 
similar vessel, similarly laden.] 

[This was a libel by Lyon apd Billard to 
recovei- possession of a lot of lumber and 
■shingles, which were shipped on board the 
sloop Columbus, and which the master re- 
fused to deliver.] 

INGERSOLL, District Judge. The libel in 
this case alleges that in the month of No- 
vember, in the year 1858, at Albany, in the 
state of New York, there was shipped for 
the libelants, on board the sloop Columbus, 
whereof Charles Johnson was master, and 
consigned to them, 56,412 feet of pine lum- 
tier, and 120 bundles of shingles, in good 
order and well conditioned, and that there- 
upon the said master signed a bill of lading 
for the same, agji-eeing to deliver the same to 
the libelants in the like good order, at New 
Haven, Conn., on the payment of freight at 
the rate of one dollar twenty-five cents per 



1 [Not previously reported.] 



thousand feet for the lumber and twelve 
and a half cents per bundle for the shingles, 
the dangers of the seas only excepted. That 
soon thereafter the said master in said 
sloop, with said lumber and shingles on 
board, sailed from said port of Albany, but 
that owing to the unseaworthiness of the Co- 
lumbus, and her being insufficiently manned, 
and to the negligence and insufficiency of 
the master and crew in her navigation, she 
became, before the completion of the voy- 
age, disabled from the performance thereof, 
and that thereupon, near the port of West- 
port, in Connecticut, the said master of" the 
Columbus caused the said lumber and shin- 
gles to be transshipped from the said sloop 
and put on board the sloop Michigan, John 
-Johnson, master, to be transported in her to 
the port of New Haven, in fulfillment of the 
contract in the bill of lading. That, the 
Michigan having arrived at the port of New 
Haven with the lumber and shingles on 
board, the libelants were ready and offered 
to pay th6 master of the Michigan, or who- 
ever should otherwise appear to be entitled 
or authorized to receive the same, the freight 
money as agreed, and demanded the deliv- 
ery of the lumber and shingles both of the 
said John Johnson and the said Charles 
Johnson, but that they, confederating to 
deprive the libelants of the said lumber and 
shingles, refused to deliver the same, unless 
your libelants should pay to them or one of 
them, over and above the freight stipulated 
to be paid, a further large sum, to wit, 
seven hundred dollars. That no portion of 
the same has been delivered, with the excep- 
tion of forty-two bundles of shingles. The 
libel prays that the merchandise mentioned 
may be delivered to the libelants, and that 
the said Charles Johnson and John Johnson 
may be decreed to pay the damages -svuicu 
they (the libelants) have sustained, together 
with their costs. 

Charles Johnson, the master of the Colum- 
bus, appears, and makes answer to the libel. 
He admits that he was her master and 
owner; that he at Albany took on board the 
lumber and shingles stated in the libel to be 
transported to New Haven, and executed 
the bill of lading as therein stated. He admits 
that the merchandise in the bill of lading 
mentioned was not transported to New Ha- 
ven in the Columbus; that on the voyage it 
was transshipped on board the Michigan, 
and by the latter vessel carried to New 
Haven, at which latter port the libelants 
were ready to receive the same and pay 
the freight and charges as agreed upon in 
the bill of lading, and that they tendered 
the said freight and charges, and demanded 
the delivery to them of the lumber and 
shingles in the libel mentioned, which he 
refused to do, unless the libelants would 
also pay certain other charges which the 
claimant insisted were right and proper, and 
which other charges, as the claimants in- 
sist, accrued in saving the property from 
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the perils of the seas, and were not com- 
prehended in the terms of the bill of lading. 
He insists that the lumber and shingles were 
properly stowed; that at the commencement 
of the voyage the Colpmbus was properly 
officered, manned, and equipped, and was 
seaworthy in every respect; that on the voy- 
age, in consequence of a violent gale of wind, 
the vessel sprimg a leak, filled with water, 
and with the lumber on deck became unman- 
ageable, and that in consequence thereof the 
danger was imminent that the lumbei- and 
shingles on deck would be lost; that there 
would be no danger to the vessel if the lum- 
ber on deck were thrown overboard, but that 
to save the same to the libelants he drove the 
vessel on shore, by which his vessel became 
greatly damaged, and his life and the lives 
of his crew were put in peril, and all for the 
pui-pose of saving the lumber and shingles 
for the libelants. For this service, which he 
claims to be in the nature of a salvage serv- 
ice, he claims he should be paid, and that 
he refused to deliver the lumber and shingles 
to the libelants because they refused to pay 
for such latter service. 

The first question presented is, was the 
Columbus, at the commencement of the voy- 
age, properly manned and equipped, and in 
every respect seaworthy? If she was not, 
then it is admitted by the respondent that the 
claim which he makes is unfounded, and that 
the decree as prayed for should be in favor 
of the libelants. The Columbus, with the 
lumber on board, sailed from Albany about 
the 22d of November, 1858. She proceeded 
on her voyage, stopping at various places as 
far as Norwalk Islands, where she arrived on 
Saturday evening, the 27th of November, and 
came to anchor for the night Early in the 
morning, on Sunday the 28th of November, 
she again set sail, with a view to proceed on 
her voyage to New Haven. The weather at 
the time was cloudy. Early in the day It 
blew strong from the northeast, accompanied 
with thick snow. About 4 p. m. it was dis- 
covered that she was leaking. The water in 
the hold increased so fast that in about half 
an hour she filled. The lumber on board 
kept her from going to the bottom. After it 
became evident that she must fill with water, 
she was headed for the shore. She stuck 
on a sand bar near Stratford, where the lum- 
ber on deck was secured fast, and the crew 
went on shore. The leaks, so far as discov- 
ered, were occasioned by the opening of her 
seams occasioned by the strain produced by 
the winds and waves. The blow was not so 
violent as to occasion any loss to any portion 
of the deck load, or to occasion its shifting. 
None of the sails or rigging of the vessel 
were cai-ried away. During the whole of the 
time she had her forward and main sail set 
with two reefs in them. These were all the 
sails she ever earned. Another vessel, of 
about the same size as the Columbus, laden 
with a cargo of lumber on deck and in the 
hold, from Albany, bound to New Haven, J 
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was in the Sound on the same Sunday, and 
was in the storm, and arrived at her port 
of delivery that night without loss or dam- 
age. 

Prom the evidence before the court I come- 
to the conclusion that the Columbus was not 
seaworthy for the voyage, and that in con- 
sequence of such unseaworthiness the dis- 
aster that took place occurred. She had only 
three men on board all told; one of them, the 
cook, had lost one leg. This complement of 
men for a wintei-'s voyage from Albany to 
New Haven, at a time when violent snow- 
storms are to be expected, in such a vessel, 
heavily laden as she was, with a cargo of 
lumber on deck and in the hold, was cer- 
tainly insufficient. Prudent navigators go- 
more strongly manned, although many navi- 
gators navigate their vessels with no more 
men than the Columbus had on board. In 
this respect she was unseaworthy. 

In another respect she was unseaworthy. 
She was at least thirty-two years old. She 
had never been rebuilt Though she had, a 
short time before the disaster, been repaired, 
many of her timbers and plank were rotten. 
The blow was not violent enough to open the 
seams of a staunch vessel in the way the- 
seams of the Columbus were opened. After 
the disaster, she was not deemed fit to re- 
pair, and has been forsaken by her owner to- 
go to destruction. 

"With this view of the case, without con- 
sidering other questions that have been made, 
the decree must be in favor of the libelants. 
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In re LYONS. 

[2 Sawy. 524; i 19 Int Rev. Rec. 78; 1 Am, 

Law T. Rep. (N. S.) 167; 1 

Cent Law J. 137.] 

District Court D. California. Jan. 29, 1874', 

Married Women Adjudged Bankrupt. 

By the laws of California a married woman 
living separate and apart from her husband is 
liable to suit on indebtedness contracted by her 
while so living. She may therefore be adjudged 
a bankrupt. 

[^^itedin Kinney v. Sharvey, 48 Minn. 96, 5a 
N. W. 1025.] 

[See note at end of case.] 



1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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[In tUe matter of Julia Lyons, a banlii-upt] 

W. H. Fifield, for petitioniBg creditor. 
Wliitney & Naplitaly, for respondents. 



HOFFMAN, Disti-iet Judge. The question, 
raised by tlie demurrer in this case is wlaetli- 
er the respondent, being a man-ied -woman, 
is liable on a contract to pay rent, and if 
she has committed an act of bankruptcy, can 
be adjudged bankrupt It appears that the 
husband of the respondent has long since re- 
noimced and abandoned all his marital rights 
and duties. For twelve years Mrs. Lyons 
has lived separate, and apart from him, sup- 
porting herself and her minor children by her 
own exertions. In the course of her business 
as keeper of a lodging-house, she has con- 
ti'acted an indebtedness for rent, and being 
so indebted, and in contemplation of bank- 
i-uptcy and insolvency, has made, as is al- 
It-ged, an assignment of her property, in 
fraud of the banknipt act [of 1867 (14 Stat. 
517)]. 

It is urged by the respondent's counsel that 
the conti-act of a mai-ried woman for the pay- 
ment of money is void, and that the petition- 
ing creditor has no debt which the court can 
recognize. On this point numerous authori- 
ties are cited. But as they, for the most part, 
are decisions under the act of April 17, 1850 
[St. Cal. 1850, p. 254], and the amended act 
of Jlay 12, 18G2 [St Cal. 1862, p. 518], no 
examination of them is necessary. The de- 
cision of the question before us turns upon 
the force and effect to be given to the act of 
March 9, 1870 (Laws 1870, p. 226). The first 
three sections of that act are as follows: Sec- 
tion 1: "The earnings of the wife shall not 
be liable for the debts of the husband." Sec- 
tion 2: "The earnings and accumulations of 
the wife and her minor childi*en living with 
her, or being in her custody, while the wife 
is living separate and apart from her hus- 
band, shall be the separate propeiiy of the 
wife." Section 3: "The wife, while living 
separate and apart from her husband, shall 
have the sole and exclusive control of hersepa- 
rate property, and may sue and be sued with- 
out joining her husband, and may avail her- 
self of, and be subject to, all legal process in 
all actions, including actions concerning her 
real estate." The fourth section prescribes 
the mode in which she may convey her real 
'estate. 

Tlie object of these enactments is apparent 
It was to secure to the wife, when abandoned 
by her husband, the fruits of her own in- 
dustry, and to enable her to support herself 
and children out of her earnings and accu- 
mulations, free from his interference or mo- 
lestation. For this purpose her earnings and 
accumulations, which at common law be- 
longed to her husband, are declared her sep- 
arate property, and her rights in respect of 
such propeity are carefully defined. She is 
to have the sole and exclusive control of it; 
she may separately sue or be sued, and may 



avail herself of, and be subject to, all legal 
process in all actions. 

That the principal intention of the legisla- 
ture was to protect deserted wives in their- 
just rights, and not to impose upon them ad- 
ditional liabilities, is admitted. For this pur- 
pose they were placed in the position of quasi 
femmes sole, and were granted all the powers- 
necessary to enable them to earn their own 
livelihood, and to retain and enjoy the fniits 
of their industry. 

But to accomplish this object, it was evi- 
dently necessary to create new liabilities, as- 
well as to confer new rights. The capacity 
to sue for moneys earned by or due to hei- 
was clearly indispensable to enable the wife- 
to attain the object contemplated by the law. 
Justice and reason, and even her own inter- 
ests, demanded that she should hei-self be- 
liable for all debts contracted by her. For^ 
without such liability, how could she obtain, 
the credits usually necessary in the conduct 
of any business^ and what could be said of 
the morality of a law which should announce- 
to a woman that for all debts and demands- 
due to her she shall have the right to sue and- 
enforce payment, but as to debts due by her 
she may plead her coverture as a conclusive- 
bar to the action. 

The separate propeity of a married woman 
has, on general pnnciples of equity, been held 
liable for debts contracted in respect to it^ 
or in and about its management and improve- 
ment The act of 1870 created a new species- 
of sepai-ate property in the earnings and ac- 
cumulations of the wife, while separated from* 
her husband. 

The equitable principles already adopted:' 
by the courts, and usually enforced by stat- 
ute, required that this new species of separate 
property should be liable for debts incurred^ 
in its creation or management and in the 
course of the business, the proceeds gf which 
the statute enables the wife exclusively to 
enjoy. Further discussion, however, is need- 
less, as the language of the act is too ex- 
plicit to be mistaken. It enacts that the wife- 
sepai-ated from the husband "may sue and 
be sued, and that she shall be subject to all 
legal process in all actions." This language- 
is obviously inconsistent with any exemption 
from liability to suit for a just debt on the- 
pretext that, being a married woman, her 
contiticts for the payment of money are void. 

The respondent being thus found to have 
incurred a valid indebtedness and a liability 
to be sued therefor, as if a femme sole, slie 
may, if she has committed an act of bank- 
ruptcy, be adjudged a bankrupt Hil. Bankr. 
p. 49; Avery & H. Banki-. pp. 33, 34; In re-^ 
Kinkead [Case No. 7,824]. 

The demuiTer is overruled, and the respon- 
dent allowed ten days to answer the petition. 

2 [NOTE. Whether a married woman may be 
proceeded against under the bankrupt act would 
seem to depend in each particular case upon her- 

2 [From 1 Cent Law J. 13T.] 
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l)o\ver of making contracts or of enj?aging in 
trade or other business independently of her hus- 
band. Tlie general rule of the common law is 
that a married woman possesses no such powei*, 
but tliat, if she enters into contracts or engages 
in trade or other business with her husband's 
consent or ratification, she acts simply as his 
agent; and hence that the fruits of t;uch con- 
tracts or the accumulations of such trade or 
business belong to him. and not to her. Bish. 
ilar. Worn, g 733; Switzer t. Valentine, 4 Duer, 
9G; Jenkins v. Flinn, 37 Ind. 349. AYherever 
this rule of the common law obtains in full force, 
it is clear that she cannot be adjudged a bank- 
rupt. In re Goodman [Case No. 5,540] . 

[But tliis rule admits of exceptions, and these 
may be arranged into two classes: (1) Excep- 
tions created by local custom or by local law; 
(2> exceptions growing out of a temporary ces- 
sation of the coverture. 

[Under the first of these exceptions, is the 
case, of frequent occurrence in the English 
Tjooks, where a married woman acts as a sole 
trader, according to the custom of London. Ex 
parte Carrington, 1 Atk. 206; Lavie v. Phillips, 
3 Burrows, 177(5. 1 W. Bl. 570. See, also, in 
Pennsylvania. Burke v. Winkle, 2 Serg. & B. 
189; in South Carolina, Newbiggin v. Pillans, 
2 Bay, 162; in Louisiana, Christeiisen " v. 
Stumpf, 16 La. Ann. 50; Spalding v. Godard, 
15 La. Ann. 277; Bowles v. Turner, Id. 352; in 
Califoruia, ilelcher v. Kuhland. 22 Cal. 522; 
Abrams v. Howard. 23 Cal. 388. Under the 
same head would fall those cases like Jenkins v. 
Flinn, supra, where, by statute in particular 
states, a married woman may, under certain 
■circumstances, contract liabilities, carry on busi- 
ness, and sue and be sued independently of her 
husband, and as a femme sole. In these cases 
there would seem to be no doubt that she is 




Isupra]. Thus, it was held in the last case in 
the United States district court at Chicago, by 
Blodgett. J., that, where a husband and wife 
■carried on a business in partnership, their status 
was such, under the statutes of Illinois relat- 
ing to married women, that the firm might be 
proceeded against in bankruptcy, and hence that 
the partnership creditors were entitled to a pref- 
erence, in the distribution of the assets, over a 
creditor of the husband whose demand had ae- 
■erued prior to the organization of the firm. And 
it was intimated that the wife would be sepa- 
rately adjudicated a bankrupt if it should be 
found necessary in the course of the proceeding 
to do so, in order to reach any individual prop- 
■erty she might have. In the case of In re Good- 
man [supra], determined in the United States 
district court for Indiana, before Gresham, J., 
the principle above stated is fully recognized; 
but when applied with reference to the statutes 
of Indiana relating to married women, as inter- 
preted by the supreme court of that state, the 
case resulted in the dismissal of the petition. It 
was found under the Indiana statutes, as ex- 
pounded by the state supreme court: (1) That 
a married woman cannot engage in any kind 
of trade or business on her own account 'unless 
she have separate property; (2) that if a mar- 
ried woman, not having separate property or 
means of her own, engage in and carrv on busi- 
ness, the profits, if any there be, belong to the 
husband as the earnings of the wife; and (3) 
that a married woman in Indiana, possessed of 
no separate estate, is relieved of none of the 
disabilities imposed Tipon her by the common 
law. The petition failed to show that Mrs. 
Goodman was possessed of any separate prop- 
erty or means with which she was carrying on 
her business, and it was held to follow that she 
could not De adjudged a bankrupt. So in the 
case of In re Slichter [Case No. 12,943], in 
Minnesota, where the statute allows a married 
woman, under certain circumstances, to engage 
in trade in her own name, upon obtaining a 



license from a probate justice, in which case the 
business and profits become her separate prop- 
erty, and she is bound by her contracts as a 
femme sole. Nelson, district judge, held that a 
mariied woman, who had been engaged in busi- 
ness as a member of a partnership firm, but 
without complying with the statute, could avail 
herself of the plea of coverture to defeat the 
bankruptcy proceedings against her. 

[Under the second head, which embraces the 
question whether a married woman may be 
adjudged a bankrupt where the marriage rela- 
tion has been temporarily interrupted, the books 
furnish many instructive decisions defining the 
circumstances under which, independently of 
local custom or statute, a married woman may 
be separately sued. These decisions embrace 
eases where a married woman lives apart from 
her husband on a separate maintenance, in 
which case it has been held «iid afterwards de- 
nied, in England, that the wife may be sued at 
law as a femme sole. Corbett v. Poelnitz, 1 
Term R. 5. Contra. Compton v. Collinson, 1 
H. Bl. 350: Clavton v. Adams. 6 Term R. 604; 
Marshall v. Button, 8 Term E, 545. And Chan- 
cellor Kent states (2 Comm. 161) that the rule 
of Corbett v. Poelnitz has never been adopted 
in this counti-y. It has also been held in Eng- 
land that a wife may be sued at law whose hus- 
band is an absent alien enemy, and is under an 
absolute disabilitv of returning (Derry v. Duch- 
ess of Mazarine, 1 Ld. Raym. 147); or where 
he had been transported (Sparrow v. Carruthors. 
Coke. Bankr. Law, 29): or had been banished 
or had abjured the realm (Ladv Belknap v. 
Weyland, 1 Co. Litt. 132b, 133a). So it has 
been held in Massachusetts that a married 
woman who had been divorced a mensa et thoro 
might sue and be sued as a femme sole in re- 
spect of property acquired or debts contracted 
by her subsequently to the divorce. Dean v. 
Richmond, 5 Pick. 461; Pierce v. Burnham, 4 
Mete. [jMass.l 303. And it has been held in the 
same state that a femme covert, whose hu.s- 
band had deserted her in a foreign country, and 
who had thereafter maintained herself asa sin- 
gle woman, and for five years had lived in that 
commonwealth, the husband being a foreigner, 
and having never been within the United States, 
was competent to sue and be sued as a femme 
sole. Gregory v. Paul, 15 ilass. 31. And the 
question is now said to be settled in Massachu- 
setts, as a necessary exception to the rule of the 
coihmon law, placing a married woman xiiider a 
disabilitv to contract or maintain a suit, that 
where the husband was never within the com- 
monwealth, or has gone beyond its jurisdiction, 
has wholly renounced his marital rights and 
duties, and deserted his wife, she may make and 
taKe contracts, and sue and be sued in her own 
name, as a femme sole. "It is." said Shaw, 
C. J., "an application of an old rule of the 
common law, wliicli took away the disability of 
coverture where tlie husband was exiled or had 
abjured the realm." Gregory v. Pierce, 4 Mete. 
[Mass.] 478. And, within the meaning of this 
principle, the residence of the husband within 
another of the United States is held to be eauiv- 
alent to his residence in a foreign state. Abbot 
V. Bayley, 6 Pick. 89. "But," said Shaw, Ch. 
J., in Gregory v. Pierce, supra, "to accomplish 
this change in the civil relations of the wife, the 
desertion by the husband must be absolute and 
complete; it must be a voluntaiT separation 
from and abandonment of the wife, embracing 
both the fact and intent of the husband to re- 
nounce de facto, as far as he can do it, the 
marital relation, and leave his wife to act as a 
femme sole. Such is the renunciation, coupled 
with a continued absence in a foreign state or 
country, which is held to operate like an abjura- 
tion of the realm." 

[In Love v. Mo.vnehan, 16 III. 277, 282. the 
supreme court of Illinois, after reviewing many 
modern eases, hold the law to be "that where 
the husband compels the wife to live separate 
from him, either by abandoning her or by for- 
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cinff her, by whatever means, to leave him, and 
such sepai-ation is not merely temporary and 
capricious, but permanent and without expec- 
tation of again living together, and the wife is 
unprovided for by the husband in such manner 
as is suited to their circumstances and conditaon 
in life, she may acquire property, control her 
person and acquisitions, and contract, sue and 
be sued in relation to them as a feme sole, dur- 
ing the continuance of such condition." 

[So it has been held in a recent case m Geor- 
gia that, on general principles, a married wo- 
man, whose husband has deserted her and re- 
sided in another state, has the right to contract 
and be contracted with, to sue and be sued, as 
if sole. Clarke v. Valentino, 41 Ga. 143. See, 
also, as supporting the same view, the follow- 
ing cases: Rhea v. Bhermer, 1 Pet. [26 U. b.J 
lOo; Cornwall v. Hoyt, 7 Conn. 427; Arthur v. 
Broadnax, 3 Ala. 557; James v. Stewart, 9 Ala. 
855; Roland v. Logan, 18 Ala. 307; Rose v 
Bates, 12 Mo. 47; Starrett v. Wynn, 17 Serg, & 
R. 130; Bean v. Morgan, 4 McCord, 148; Val- 
entine V. Ford, 2 Browne (Pa.) 193. It would 
seem to follow by reasonable analogy that 
where a married woman is, for any such rea- 
son, liable to be sued as if sole, at least in an 
action at law, she may, if otherwise amenable 
to the provisions of the bankrupt act, be pro- 
ceeded against thereunder. Accordingly, it was 
held in England, in Ex parte Franks, 7 Bmg. 
762, that the wife of a convict sentenced to 
transportation was liable to be made a bank- 
rupt, she having become a trader, although her 
husband had not been sent out of England. 
The sentence of transportation against her hus- 
band rendered her liable to suit generally; and 
the fact that she had become a trader brought 
her within the provisions of the English bank- 
rupt law.] 2 __^_ 

LYONS (ALLEN v.). See Case No. 227. 

I,YONS (GAY v.). See Case No. 5,281. 

LYONS V. Tho LADY FRANKLIN. See 
Case No. 7.982. 

LYONS (arUNSON v.). See Case No. 9,935. 



Case ISTo. 8,650. 

In re LYTLE et al. 

[14 N. B. R. 457; i 11 Phila." 522; 3 N. Y. 
Wkly. Dig. 303; 5 Am. Law Ree. 30G; 9 Chi. 
Leg. News, 18; 33 Leg. Int 349; 1 Ciu. Law 
Bui. 246; 24 Pittsb. Leg. J. 14.] 

District Court, W. D. Pennsylvania. Sept. 11, 
1876. • 

DiscnATSGE OP Debtok — Composition — Levy op 

Execution on Peusokal Pkopektt — Jukis- 

DicTios OF District Couht. 

1, If a resolution of composition has been duly 
ratified, it confines the secured creditor to his 
securitv, and discharges the debtor from person- 
al liability for the secured debt. 

2. If a comiSosition is entered into for cash 
payments, secured by a mortgage on real estate, 
the district court has no jurisdiction to restrain 
a creditor from levying an execution on personal 
property, although the name of such creditor was 
properly placed on the list of creditors. 

[Cited in Re Hinsdale. Case No. 6,526; Re 

Negley, 20 Fed. 500.] 
[Cited in Pupke v. Churdiill, 91 Mo. 81, 3 S. 

W. 831.] 

Motion to dissolve an injunction. 



2 [From 1 Cent Law J. 137.] 
1 [Reprinted from 14 N. B, R. 457, by permis- 
sion.] 
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Smith & Raymond, for the motion. 
Rodgers & Oliver, contra. 

KETCHUM, District Judge. On the 1st 
day of November, 1875, J. L. Lytle & Com- 
pany filed in this court their petition in 
voluntary bankruptcy. November 19, 1875, 
they -were adjudicated bankrupts. No as- 
signee was ever appointed, November 26, 
1875, they filed their petition for a meeting 
of creditors, to enable tliem to offer terms 
of composition under the 17th section of the 
act of June 22, 1874 [IS Stat. 1S2]. The meet- 
ing was ordered, and composition entered 
into December 10, 1875, by -which they were 
to pay forty cents on the dollar, cash, in 
two installments of twenty per cent, each, 
one payable March 1st, 1876, the other May 
1st, 1876; the payment thereof to be secured 
by the mortgage of Joseph L. Lytle, and Ms 
mother, Isabel Lytle, on all the real estate 
of the said Joseph L, Lytle, in the twenty- 
third ward of the city of Pittsburg, to Thom- 
as T. Wightman, in trust for the creditors. 
February 28, 1876, the proceedings were ap- 
proved by the court, and the resolution or- 
dered to be recorded, and the statement of 
assets and debts ordered to be filed. Among 
the creditQrs, in the statement of creditors' 
addresses and de'^ts, were named T. B. 
Y'oung & Company, and Thomas B. Young, 
who were returned as secured by liens of 
judgment upon real estate. They were noti- 
fied of the meeting of composition, also of the 
inqniiy on approval of the composition by 
the court They took no part in the com- 
position or inquiry. They neither offered to 
release their liens and come into composition 
for their whole debts, nor to apply for as- 
certainment of the excess of their debts be- 
yond the value of the securities, and to come 
in for the difference. August 11, 1876, the 
said T. B. Young & Company, and Thomas 
B. Young, issued executions on their judg- 
ments out of the courts of common pleas of 
Allegheny county, and levied upon the stock 
of goods of the said J. L. Lytle & Company, 
in thehr store, in the city of Pittsburg. Au- 
gust 22, 1876, J. L. Lytle & Company filed 
a petition in this court for an injunction 
praying the court to restiuin the plaintiffs 
in the executions from interfering with the 
property levied upon. August 24, 1870, the 
court ordered an injunction as prayed for. 
August 26, 1876, the said T. B. Young & 
Company, and Thomas B. Young, moved the 
court to dissolve the injunction and dismiss 
the petition. 

The court ordered the injunction, under the 
authority given by the act to enforce the 
compositions, but with many misgivings at 
the time, in view of the status of the prop- 
erty in question. It is dear that the pro- 
ceeding in composition is a proceeding in 
bankruptcy, and is an alternative mode of 
carrying out the principles and effectuating 
the purposes of the bankrupt law. It is, in 
fact, substituting the disposition of the debt- 
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or's estate, by himself and a majority of 
his creditors, subject to the approval of the 
coxirt, for the distribution by the assignee in 
simple bankruptcy. As in simple bankruptcy, 
all creditors who have had notice are bound 
by the proceedings, so in composition, all 
who have had notice, and whose names, 
residences and debts have been returned and 
filed by the debtor, are^ bound by the com- 
position. The section of the act relating to 
composition declares that the provisions of a 
composition accepted by the resolution, in 
pm-suance of said section, shall be binding 
on all the creditors whose names and ad- 
dresses and the amount of whose debts are 
shown in the statement of the debtor, pro- 
duced at the meeting at which the resolution 
shall have been passed; but shall not affect 
or prejudice the rights of any other creditors. 
Thei'e is no exception, either expressly or 
by implication, of seem-ed creditors from its 
binding force. In my view it comprehends 
more than the stipulation that the debtor 
shall pay, and the unsecmred creditors shall 
receive a certain amoimt of money, in satis- 
faction of their debts. As in simple bank- 
ruptcy, the distribution among the unsecured 
creditors binds the secured creditors to look to 
their securities for their debts,, and dis- 
charges the debtor from all personal liability, 
so this provision, besides the enforcement of 
the stipulations of the composition, means, 
also, that the composition shall confine the 
secured creditor to his security, and discharge 
the debtor from personal liability for th& 
secured debt. If it does not, then the pro- 
vision for composition may be regarded as 
useless in any case where there are secured 
debts; for, in evei*y such case, before the 
debtor could, with any safety, proceed to a 
composition, he would, in his insolvency, be 
obliged to raise money to pay off the liens 
upon his property, to prevent the secm-ed 
creditor, in his Stronghold, from defeating 
his composition, and harassing him in- 
definitely with executions. I cannot believe 
any such results were intended by the law- 
makers, no less than giving the creditor who 
is secured in full the power to prevent the 
ilebtor from paying his other creditors any 
portion of their debts, and from obtaining 
his discharge. But this com't cannot follow 
a debtor after his discharge in bankruptcy, 
or by composition, and with its jurisdiction, 
protect him from suits wrongfully brought 
on the debt from which they may be dis- 
charged; nor can it follow property that has 
passed from its jurisdiction and protect it. 
In this case a composition was entered into 
for cash payments, secured by a mortgage 
on real estate. The composition in its terms 
In no way involves the property in question, 
either as security or otherwise, and is en- 
tirely independent of any disposition of it. 
It was left, so far as appears by the record, 
unconditionally in the possession of the 
debtor, where it has been from the beginning. 
On the recording of the resolution of com- 
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position, the debtor and his creditors having 
^ taken from the court the distribution of the 
' assets of the debtor, all control and jurisdic- 
tion over the debtor's property went with 
it, and from that time the court has had 
no power over it. 

Upon full consideration we have concluded 
that we had no power to issue the injunction 
In this case, and, therefore, dissolve the 
said injunction, and dismiss the petition. 



Case Ho. 8,651. 

LYTLE V. FBNN et al. 

[3 McLean. 411.] i 

Circuit Coui-t, D. Ohio. July Term, 1S44. 

Judgments— Motion to Set Aside— Failure to 
Give Secdritt for Costs— In Ejeot.ment— Serv- 
ice OF Notice- Against Casual Ejector. 

1. A failure to jjive security for costs, uiid^^r 
the general rule of the court, no cause for set- 
ting aside a judgment. 

2. Nor is the misapprehension of counsel a 
ground for doing so, under ordinary cireumstau- 
ces. 

3. A judgment against the casual ejector, is 
different from an ordinary judgment, and may 
be set aside for good cause, after the expiration 
of the term at which it was entered. 

4. In the notice offered to the declaration, the 
tenants should be named, and on them the notice 
should be served. 

5. When the tenants are not named in the no- 
tice it is defective, and does not autliorise a judg- 
ment against the casual ejector. 

6. On the merits, connected with circumstan- 
ces of great hardship, the court, in the exercise 
of their discretion, will set aside a judgment 
against the casual ejector at a subsequent term 
from that at which it was entered. 

Mr. Corry, for plaintiff. 
Messrs. Morris and Krepsey, for defend- 
ant. 

OPINION OF THE COURT. At the last 
term a judgment was obtained against the 
casual ejector, and a motion is now made to 
set the judgment aside, on the following 
grounds: (1) There was no security for 
costs given by the plaintiff. (2) The tenant 
in possession was instructed by his counsel 
that no steps would be taken in the case at 
the last term. (3) The notice was defective, 
in not being directed to the tenants in pos- 
session. 

It is insisted that the lessor of the plain- 
tiff being in default, for not having given 
securitj' for costs, as required by the rule of 
court, that no default could be enforced by 
a judgment against the casual ejector. The 
want of security may .be taken advantage of 
by motion at any time during the progress 
of the cause; but after judgment, by de- 
fault or otherwise, this objection cannot be 
made. If this were not different from an 
ordinary judgment, this motion could not 
now be heard. For after the expiration of 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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i:lie term the court cannot orainarily set 
aside or modify a judgment. They may cor-, 
j-ect any clerical error in the entry of the 
judgment, but this is the extent to Tvhieh 
their power may he exercised under the 
common law. In Waters' Heirs T. Harri- 
son, 4 Bibh, 87, it is said, that in ejectment 
the court need not be very strict in requiring 
cause to be shown to sef aside a judgment 
-tLgainst the casual ejector. 1 Gaines, 503. 
The court will go fui-ther to protect the pos- 
session, when it can be done without injury 
to the pia.intiffi's claim, than it is willing in 
other eases to proceed. Judgment against 
the casual ejector irregularly obtained, will, 
ras a matter of course, be set aside (5 Cow. 
418); and as the situations of claimant and 
defendant in ejectment, are materially dif- 
ferent, the courts are liberal in their rules 
for setting aside judgments against the cas- 
ual ejector, although regularly signed; and 
will grant them, even aft^r execution exe- 
cuted upon affidavit of merits or other cir- 
cumstances which at their discretion they 
may deem sufficient Doe v. Roe, 4 Bur- 
rows, 1996; IDabbs v. PafEer, Strange, 975; 
Doe V. Boe, 5 Taunt. 205. 

When judgment has been obtained against 
"the casual ejector and writ of possession 
has been executed, on an affidavit of merits 
•and of fraud or surprise, and the payment 
of costs, the court will set aside the writ 
-and award restitution. The misapprehen- 
sion of the counsel as to the proceedings of 
iOie last term, that no step would be taken, 
can afford no ground on which to set aside 
the judgment at a subseg[uent term. 

As to the defectiveness of the notice: The 
notice in this case is not directed to any of 
the tenants, but the person serving the dec- 
laration swears that he served a copy of the 
<3eclaration on James Denham and other 
tenants in possession. In Craig v. Clarke, 
5 A. K. Marsh. 252, it is said that a notice in 
ejectment is in the nature of process, and 
cannot be aided by any statement of the 
person serving the declaration, or by the de- 
fendants' appearing and excepting, unless 
they enter into the common rule, and the 
court say that a defect cannot be aided by 
any statement of the person serving the dec- 
laration. In Beal v. Siverts, 1 A. K. Marsh. 
154, the court say that the declaration and 
notice answer the place of process to coerce 
^n appearance, and the notice should, with 
■the certainty of an original writ, state to 
•what court the tenants are to appear. Til- 
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linghast's Adams, 229. The name of the 
tenant in possession must be prefixed to the 
notice. And again, the notice must contain 
the Christian and surname of the tenant or 
tenants in possession. But it seems from 
Doe V. Roe, 5 Moore, 73, that the notice will 
be sufficient, although the address to the 
tenant be altogether omitted, provided it be 
stated in the affidavit of service, that the 
tenant was duly served with a copy of the 
declaration before the assoign day, and ac- 
knowledged such service. 

In the present case there was no acknowl- 
edgment of the service by the tenants. The 
court could not know who were tenants, un- 
less the affidavit of the person making the 
service be taken; and on that alone judg- 
ment was entered against the casual eject- 
or. The consequence of such a judgment 
is to turn out of possession all the tenants 
on whom a notice was served. It seems to 
us that the tenants against whom the action 
is brought, should be named in the notice, 
and this should govern the person making 
the service. Any departure from this cer- 
tain and safe rule would occasion great un- 
certainty and confusion. If the notice, as is 
manifest, is in the place of process to bring 
the party into couit, the naming of the per- 
sons in possession would seem to be indis- 
pensable. How is the person who serves 
the notice to know who are in possession. 
He must go beyond the process to ascertain 
the fact And if he may do this in so im- 
portant a matter as this, why may he not 
do the same thing in the service of other 
process. When the tenants are named in 
the aiotice, the service is made on the re- 
sponsibility of the plaintiff, as it should be, 
and, in case of a mistake, he is accountable 
for the costs. It seems to us that in this 
case the notice was essentially defective, 
and did not authorise the judgment 

The affidavit of Denham shows that he 
has been in possession forty years, has de- 
feated several ejectments in the state court, 
on the title now set up, and that he claims 
under a patent from the United States. 
Stronger merits could not be shown, and on 
this ground, connected with the other cir- 
cumstances of the ease, we think the judg- 
ment against the casual ejector should be 
set aside. Judgment set aside, cause en- 
tered and consent, rule, &e. 



LYTLB (UNITED STATES v.). See Case 
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Case Wo. 8,65S. 

MAAS V. The PEDEE. 

[39 Hunt, Mer. Mag. 330.] 

Shipping — Nosdeliveby of Cakgo — Crippled 

CoxDiTiox — Power op SIasteu to Sell — 

Peuishing Condition. 

[1. A vessel is not responsible for the nonde- 

hveiy of a cargo pursuant to the bills of lading 

where she puts into port in a crippled condition, 

owing to the disabling of her crew from disease.] 

[2. The master has authority in law, where the 
corgo is in a perishing condition, to cause the 
same to be sold at public auction, if he acts bona 
fide and under evidence showing a stringent 
necessity at that time for so doing.] 

[3. The master, having put into a port of ne- 
cessity, finding his cargo of hides filled with ver- 
min and in a perishing condition, is justified, act- 
ing under competent advice, in selling it at pub- 
lic auction.] 

[This was a libel in rem by Ferdinand 
ilaas against the schooner Pedee for failure 
to deliver goods under the terms and condi- 
tions of a bill of lading.] 

This was an action brought to recover for 
the nondelivery of 553 hides, shipped at 
Aspinwall on July 2, 1855, under a bill of 
lading consigning them to the libelant at 
tliis port The schooner left AspinAvall well 
manned and provided, but the crew were 
soon disabled by disease, and she was blown 
on the coast in almost a helpless condition, 
but was at last got into Carthagena in a 
crippled condition. A portion of the hides 
were found filled with vermin, and in a 
perishing condition. A survey was called on 
the cargo by the master of the schooner, un- 
der the advice of the American consul and 
resident merchants conversant with the 
trade. A sale of the hides was advised, as 
being in a perishing condition. The master 
decided that to be the best course for the 
interest of the owners of the hides and the 
ship, and they were accordingly sold at auc- 
tion. After being cleaned and prepared, they 
were shipped to New York, and brought, on 
sale, a considerable advance on the auction 
price. 

HELD BY THE COURT (BETTS, Disti'ict 
Judge): That the run of the schooner to Car- 
thagena, and her detention there, were the 
result of inevitable necessity, and the vessel 
is not responsible to the libelant for non- 
delivery of the cargo, pursuant to the bills 
of lading, arising from that cause. That the 
auction sale was made in good faith by the 
master, and under the "Urgency of an ap- 
parently extreme necessity. That the master 
has authority in law to cause cargo in his 
charge, being in a perishing condition, and 
which he is unable otherwise to save or 
transmit pursuant to the conti-aet of af- 
freightment, to be sold at public auction for 
the benefit of whom it may concern, if be 



acts bona fide and under evidence showing 
a stringent necessity for so doing. The real- 
ity of the peril or urgency which can justify 
a master in such an act is not to be deter- 
mined hy the after results. That the master 
becomes in such a case, by implication, cloth- 
ed with power, if acting in entire good faitli, 
to sell either ship or cargo, or botl^ and his 
acts in so doing will be upheld by the law, 
if upon all the facts before him it may be 
reasonably supposed a prudent owner per- 
sonally present would have directed or ap- 
proved the sale. That on the facts the master 
was justified in ordering the sale of the hides 
in question. Libel dismissed, with costs. 



^'^^^^T' T^^ ^- ^- See Cases Nos. 6,333 and 
6.o34. 



Case No. 8,653. 

MABIE et al. v. HASKELL et al. 

[2 Cliff. 507.] 1 

Circuit Court, D. Massachusetts. Get. Term, 
1865. 

Patents— Shoe Lasts— Combination— Purpose of 
Desohiption in Patent. 
1. The claim in a patent for an improved shoe- 
last was as follows: "The sectional shoe-last a, 
b, c formed in the manner specified, witli tlie 
measurement 4 (which is the line drawn across 
the last from the corner of the toe to the back 
of the heel, at the upper part) as short as the 
measurement at the line 6 (which is the line 
drawn around the base of the last, from tlie 
corner of the toe to the centre of the heel at tlie 
junction with the sole), for the purposes as speci- 
fied. Mdd, that the claim was not for a com- 
bination, where the invention consisted of .a new 
arrangement of several old elements, but was for 
the peculiar form of the described device. i» 
which the toe was elevated higher than usual, 
the back of the heel thrown forward, and which 
was as short in the first measurement described 
as m the second, 

2. The purpose of the requirement of law, that 
an invention shall be described, in the patent, in 
such full, clear, and exact terms as to enable one 
skilled in the art to construct and use the same 
IS twofold: first, that, when the patent has ex- 
pired, the public may avail themselves o^f its ben- 
efits; second, that, while the patent is in force 
the public may not ignorantly infringe it, for 
want of clear definition of its character. 

3. It is not a defence to the charge of infringe- 
ment upon a patent for an improved shoe-last, 
that it cannot be constmed to embrace boot-lasts, 
when It appears in evidence that respondents had 
used the invention, without alteration, in the 
manufacture of boots as well as shoes. 

4. It was set up in defence that the respond- 
ents did not infringe the rights of the complain- 
ants, because the last made by respondents was 
made m two, while that of complainants was 
made in three sections. Sdd, that such a de- 
fence only had force where the patent of the 
complainant was for a combination, all the ele- 
ments of which were old, and which was only 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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infringed when the entire arrangement or com- 

bintition was wrongfully used. 
[Cited in Kees v. Gould, 15 Wall. (82 U. S.) 
194; P. P. aiast & Co. v. Rude Bros. Man- 
ufg Co., 3 0. 0. A. 477, 53 Fed. 124.] 

This was a bill in equity founded upon let- 
ters-patent [No. 36,495] on a certain improve- 
ment in shoe-lasts. The inventor, one Na- 
thaniel Jones, during the pendency of his ap- 
plication, assigned the entire interest to the 
complainants, to whom the patent issued Sep- 
tember 16, "1862. Tlie bill charged that the 
defendants had on the 1st of June, 1863, in- 
fringed the patent, and prayed for an liijunc- 
tion and for an accouut. The defen.-ies were: 
First, that the assignor of the complainants 
was not the original and first inventor of the 
improvement set out in the patent; second, 
that the invention was not described in sucli 
full, clear, and exact terms as to enable a 
person skilled in the art to construct it; third, 
a denial of infringement on the part of the 
respondents. 

T. S. Wakefield, for complainants. 
J, W. Hubbard, for respondents. 

CLIFFORD, Circuit Justice. The state of 
the art at the date of the invention is first 
described by the inventor- He states that it 
was usual, prior to bis invention, to form the 
bottom of the last, so that a straight line 
would touch the bottom of the heel, and the 
sole of the foot part, raising the toe end 
of the last but little above a projection of 
that line, while the last at the back end of 
the heel was almost at right angles to such 
a line. The injurious effect of sueb a con- 
struction was, as the inventor states, that in 
walking, the person wearing such shoes 
found that the heel of the foot was apt to 
slip up and down in the shoe, and that the 
shoe itself, or the upper leather thereof, was 
apt to wrinkle over the front of the foot and 
at the side of the ankle. The reasons of the 
difficulty, as explained, are that a line meas- 
xu'ed around the lower edge of the last, from 
the corner of the toe to the centre at the badv 
of the heel, was less, in a last so constructed 
than a line measured from the same point of 
the toe to the back part of the last, near the 
top thereof, which made the shoe, as com- 
pared with the foot, measure most in the 
wrong place. Having stated the difficulties 
to be overcome, he proceeds to describe his 
invention, and says that It consists in so form- 
ing the last and cutting the "uppers," that 
the measm*ement from the point of the toe 
to the centre at the back shall be as small or 
smaller than the measm-ement at the lower 
part of the last, which impro-wment is effect- 
ed, as the specification states, by raising the 
toe of the last, and drawing in the upper 
part of the last at the back above the heel. 
The beneficial effect of a last so formed is, 
tliat the shoe takes a beai-ing on the upper 
part and sides of the foot, sufficient to pre- 
vent the motion of the heel in the shoe, and 
the sole being made nearly in the form it will 



assume after the shoe is worn, there will be 
no wrinkles in the upper leather of the shoe. 
The next step of the inventor is to describe 
what he calls his improved last, and "the 
principle on which ft is shaped." Reference 
is then made to the drawings; and the state- 
ment of the inventor is, that the device there 
delineated will show more fully the peculiar- 
ity of sha.pe given to the shoe, demonstrating 
that the alleged-peculiarity of shape or form 
is the characteristic feature of the invention. 
Figures two and four of the drawings rep- 
resent the last in three sections. Part a is 
the main section of the last; part b is the 
usual front or instep piece; and part c is a 
heel section formed by sawing off the back 
part of the last diagonally from near the 
junction of the "sole with the back of the 
last. The statement of the specification is, 
that these sections are held together by dow- 
els and a screw. The peculiar shape of the 
last is again pointed out by reference to the 
red lines in the drawings; and the allega- 
tion is, that the toe of the last, constituting 
the patented invention, is elevated higher 
from the base line, as there indicated, than 
is usual, and that the back of the heel at 
the upper part is thrown forward. The ex- 
tent of these changes is such that a line 
drawn across the last from the corner of 
the toe to the back of the heel, at the upper 
part, will be as short or slightly shorter than 
a line drawn around the base of the last 
from the corner of the toe to the centre of 
the heel, at the junction of the sole. Where- 
as the reverse of that, as the inventor states, 
is true in lasts made prior to .his invention. 
The representation also is, that the patterns 
for "uppers" are cut with reference to the 
peculiar -shape of the last, and that many- 
advantages result from the use of this in- 
vention. One is, that the shoe can be made 
for a higher instep than with the old lasts, 
without interfering with the mode of obtain- 
ing a correct draught of the heel and sides 
of the shoe. When completed, also, the shoe 
assumes a shape adapted. to the form, and 
position of the foot; so much so, that if a 
fit be made moderately tight, the shoe will 
remain on the foot without any lacing, and 
the heel will not move up and down in walk- 
ing, because the leather will set eloselv t(> 
the sides of the foot. Such is the description 
of the invention as set forth in the specifica- 
tion and as illustrated in the drawings. The 
claim of the patent is as follows: "What I 
claim and desire to secure by letters-patent 
is the sectional shoe-last (a, b, c) formed in 
the manner specified with the measurement 
4 (which is the line drawn across the last 
from the corner of the toe to the back of 
the heel at the upper part) as short as the 
measurement at the line 6 (which is the line 
drawn around the base of the last from the 
corner of the toe to the centre of the heel 
at the juncture witli the sole), for the pur- 
poses and as specified." Evidently the claim 
is not for a combination, as where the inven- 
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tion emliraces several old elements, and the 
jmprorement consists in some new arrange- 
ment of those elements, whereby a new and 
useful result is obtained. On the contrary, 
it is quite clear that what the inventor 
-claims is the forming the last as described, 
that is, that the toe of the last shall be ele- 
vated higher than what was usual prior to 
the date of the invention, and that the back 
of the heel shall be thrown forward, as 
shown in the drawings, and that the last, 
"formed in the manner specified," shall be 
as short or slightly shorter in the first meas- 
urement described in the claim than in the 
•second measurement Carefully examined. 
It is clear that it is a patent for the peculiar 
form of the described device, and not for a 
-combination, as understood • in the decided 
■cases. 

The respondents deny that the assignor of 
the complainants is the original and first in- 
ventor of the improvement, and upon that 
■question the parties have examined more 
than forty witnesses. The parties must be 
content, under the circumstances, with the 
statement of the conclusion of the court up- 
on matters of fact, as the separate examina- 
tion of the testimony of the witnesses would 
-extend the opinion to an unwarrantable 
length, SufiSce it to say, after an attentive 
perusal of the testimony, I am of the opinion 
that the invention in controversy is both 
new and useful. Elevating the toe will not 
accomplish the result, unless that change be 
-combined with the described alteration at 
the heel; and it is a great mistake to sup- 
pose that the alteration at the heel of the 
last consists merely in making the particular 
measurement shorter by cutting off the heel 
part of the last at the top. The patented 
improvement contemplates nothing of the 
Mnd, but the heel pai-t is thrown forwai*d, 
which has the double effect to produce the 
proper swell on the sides of the last, and 
-also to shorten the line from the corner of 
the toe to the back of the heel at the top. 
Attention to the true construction of the pat- 
ent and to these explanations will show 
that the most of the testimony introduced 
by the respondents is either erroneous or 
'has no application to the real nature of the 
invention. 

The second defence set up by the respond- 
■ents is, that the invention is not properly 
-described in the specification, but I am of 
the opinion that the objection is entirely 
without merit. Instead of being indefinite 
and insuflacient, as is supposed, the descrip- 
tion is in fact unusually full and precise. 
The requirement is, that it shall be in such 
full, clear, and exact terms as to enable any 
one skilled in the art to make, construct, and 
use the invention. The purpose of the re- 
-quirement is twofold: first, that when the 
term has expired and the invention becomes 
public, such means of information maj' be 



accessible as will enable others to avail 
themselves of its benefits; and, second, that, 
while the patent is in force, others may be 
informed of the precise claim, and not ig- 
norantly infringe upon the exclusive right. 
The meaning of the requirement is, that the 
specification shall be so clear that it may be 
understood by ordinaiy mechanics, and that 
the thing described can be made from the 
description and the drawings. Hogg v. Em- 
erson, 11 How. [52 U. S.] GOG. The descrip- 
tion in this ease is full and satisfactory, and 
the objection is overruled. 

The third defence is a denial of the charge 
of infringement; but the denial is special, 
and on that account deserves to be carefully 
considered. The improvement as claimed is 
for shoe-lasts, and the argument is, that it 
cannot be considered as including boot-lasts. 
But the evidence shows that the respond- 
ents have used it for the making of shoes 
as well as boots, and that the improvement 
is suited for the making of the latter as 
well as the former, so that the objection in 
any point of view cannot prevail. The re- 
maining gi-ound assumed by the respondents, 
in this branch of the case, is, that they do 
not infringe, because, as they insist, the last 
they make, use, and vend is a last of two 
sections, and not of three, as described in 
the specification of the complainants' patent. 
They insist and well insist, that where an 
invention consists merely in a combination 
of elements, all of which are old, a party is 
not guilty of infringement who uses only a 
part of those elements. The leading ease 
upon that subject is that of Prouty v. Rug- 
gles, 16 Pet. [41 U. S.] 340, in which the 
opinion was given by the late chief justice. 
The instructions given to the jury in that 
case were, that, unless it was proved that 
the whole combination was substantially 
used in the defendants' machine, the act 
complained of was not a violation of the 
plaintiffs' patent, although one or more of 
the parts specified were used in the combi- 
nation of the defendants. Exceptions were 
taken to that part as well as to other parts 
of the charge, but the exceptions were over- 
ruled, upon the ground that none of the 
parts were new, and that the patent was for 
a combination, and that the invention con- 
sisted mei-ely in arranging different parts of 
the machine in the manner stated in the 
specification, for the purpose of producing 
a certain effect The correctness of that de- 
cision cannot be denied, but the answer to 
it as applied to this case is, that the improve- 
ment in question is not a combination, as 
has already appeared. Hall v. Wilds [Case 
No. 5,954]. 

In view of the whole evidence, I am of tiie 
opinion that the respondents are guilty of 
infringement, as is alleged in the bill of the 
complainants. 

The complainants are entitled to a decree. 
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In re McADAM. 

[4 Sawy. 119.] ^ 

District Court, D. California. Nov. 10, 1876. 

BANKKUPTcy— Debts Due Petitioking Cbedit- 

0,tS_AGGREGATE INDEBTEDNESS. 

Debts under $2o0 are to be reckoned bot^ in 
computing the debts represented by the petition- 
ing creditors and the total probable debts of the 
bankrupt. 

[In tlie matter of Owen aicAdam, a bank- 
rupt.] 
Edward Myers, for petitioning creditors. 
E. B. Drake, for attaching creditors. 

HOFPaiAN, District Judge. The report 
of the register shows that of the debts due 
to the four petitioning creditors, only one, 
viz.: that due Levinski Bros, exceeds ?250, 
The bankrupt was also indebted to D. Foley 
in the sum of $550. To enable the latter to 
bring suit in a justice's court, two notes for 
$275 each were substituted for the note for 
^550, and suits were brought and judg- 
ments recorded, one in the name of Foley, 
and the other in that of Harding, his, agent. 
These constituted all the debts due by the 
bankrupt, $250. 

The debt, therefore, to Levinski Bros, for 
$543.12 constituted more than a third in 
value of all the provable debts of the bank- 
rupt, amounting to §250, and Levinski Bros, 
constituted more than a fourth in number of 
all the creditors holding provable debts of 
like amount. 

To give the court jurisdiction of the case 
it is .necessary that the petition shall be 
signed by creditors "who shall constitute 
one-fourth thereof in number, and the ag- 
gregate of whose provable debts amounts to. 
one-third" of the total provable debts of the 
"bankrupt. This requirement is limited by 
21 succeeding clause, which provides that in 
computing the number of creditors who shall 
join in the petition, creditors whose respec- 
tive debts do not exceed $250 shall not be 
reckoned. But if there be no creditoi-s 
whose debts exceed that sum, or if the req- 
uisite number of creditors holding debts eis:- 
■ceeding $250 fail to sign the petition, credit- 
ors having debts for a less amount shall be 
reckoned for the purposes aforesaid. 

It would seem, from these somewhat ob- 
■scure provisions, that the petitioning credit- 
ors must in all cases represent at least one- 
third of the aggregate provable debts, but 
that they need not necessarily constitute 
one-fourth in number of all the creditors. 
They must constitute one-fourth in number 
of only those creditors who hold debts ex- 
ceeding $250, unless there be none such, or 
unless the requisite number of such credit- 
ors fail to sign, in either of which cases 
creditoi-s for a less amount are to be reck- 
oned. 

1 [Reported by L. S. B. Sawyer, Esq., and here 
leprinted by permission.] 

15FED.CAS.— 76 



(Case No. 8,655) M'AFEE 



In the case at bar the requisite number of 
creditors holding debts exceeding $250 have 
signed, viz.: one out of two, or if Harding 
be deemed a creditor, one out of three. 
Creditors therefore for a less amount must 
be excluded from the computation "of the 
number of creditors who shall join in the 
petition." The act makes no provision for 
excluding debts under $250 from the compu- 
tation either of the amount of indebtedness 
to be represented by the petitioning credit- 
ors or from the aggregate indebtedness of 
the bankrupt. The amount of the debts due 
to Levinski Bros, and the three petitioning 
creditors, A. M. Marks, Thos. E. Nash, and 
Hobart, Wood & Co., is §1042.12. The total 
amount of indebtedness of the bankrupt was 
$2483.10. The petitioning creditors, there- 
fore, represent more than one-third of the 
total indebtedness of the bankrupt 

The petitioners are thus found to consti- 
tute one-fourth in number of the creditors 
whose debts exceed $250, and they represent 
one-third of all the provable debts owed by 
the bankrupt. The requirements of the act 
thus appear to have been fully satisfied. 

The register also reports that the four pe- 
titioning creditoi-s constitute one-fourth of 
the total number of creditors, viz.: six. 
The exceptions filed by the attaching cred- 
itors state the total number of the latter to 
be nineteen. I have looked over the testi- 
mony, and, so far as I can ascertain, the 
report of the register is con-ect. But the 
point is immaterial if I am right in holding 
that creditors whose debts do not exceed 
§250 are to be excluded from the computa- 
tion of the number of creditors who are to 
join in the petition; but the debts due 
them, whatever their amount, must be in- 
cluded in the computation of the value of 
the debts represented by the petitioners, and 
of the aggregate indebtedness of the debtor. 
See In re Hadley [Case No. 5,894]; In re 
Bergeron [Id. 1,342]. Exceptions overruled 
and adjudication ordered. 



Case ITo. 8,655. 

M'AFEE et al. v. The CREOLE. 

[8 Leg. Int. 82; 1 Phila. 190.] 

District Court, E. D. Pennsylvania. 1851. 

Practice ix Admiralty — Subject-Matter — Form 

OF Action— Penalties— Failure to 

Provide Food. 

[1. A contract or tort may be maritime in its 
subject-matter, and yet the action to be brought 
thereon is not in admiralty, but at law. It is 
not the subject-matter, but the suit,— the legal 
process, — that determines admiralty jurisdiction.] 

[2. The act of May 17, 1848 (9 Stat. 220). 
which provides that passengers on any vessel 
who are put upon a short allowance of food may 
recover tiiree dollars per day while on such 
short allowance, stipulates a penalty which must 
be sued for not in admiralty, but at law.] 

[3. A libel which charges that the owners and 
master of a ship, in disregard of their duty, de- 
prived the libellants (passengers) of reasonable 
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food and drink, and subjected them to cruelties 
and indignities, charges a ease properly within 
admiralty jurisdiction.] 

In admiralty. 

[The ninth article of the libel mentioned in 
the latter part of the opinion of the court is 
as follows: "That, by reason of said master 
and owners of said barque taking on board 
thereof as passengers for the voyage men- 
tioned in the third article (from Londonderry 
to Philadelphia) the said libellants, it became 
and was the duty of said master and owners 
to furnish to said libellants severally food 
and drink, comforts, necessaries, and kind- 
nesses, during said voyage; but these libel- 
lants, for themselves, and each for himself 
and herself, saith that the said master and 
the owners of the said vessel, disregarding 
their duty in this respect, did oppressively 
and maliciously deprive the libellants of rea- 
sonable food and drink, comforts, necessa- 
ries, and kindnesses during the whole of the 
said voyage, but subjected libellants to many 
cruelties and wanton indignities, whereby the 
said master and ownex's became liable and 
indebted to each of said libellants in the sum 
of three hundred and thirty-three dollars."] 

KA.NE, District -Tudge. This is a proceed- 
ing instituted by certain persons, who were 
recently passengers on board an emigi-ant 
ship, to recover damages in consequence of 
having been put on short allowance during 
the voyage. The libel presents their claim 
in three aspects: 

1. As founded on the British statute of 5 
Viet. c. 107. It appears, however, that this 
statute was repealed before the contract be- 
tween these parties was made; and. it is 
unnecessary therefore to consider what might 
otherwise have been its bearing. 

2. As founded on the fourth section of the 
act of congi-ess of llay 17, 1S48 (9 Stat. 220). 
That section enacts "that all vessels em- 
ployed as aforesaid shall have on board, for 
the use of such passengers, at the time of 
leaving the last port whence such vessel shall 
sail, well secured under deck, for each pas- 
senger, at least fifteen pounds of good navy 
bread, ten pounds of rice, ten pounds of oat- 
meal, ten pounds of wheat flour, ten pounds 
of peas and beans, thirty-five pounds of po- 
tatoes, one pint of vinegar, sixty gallons of 
fresh watei', ten pounds of salted pork, free 
of Ijone, all to be of good quality, and a sufli- 
cient supply of fuel for cooking; but at places 
where either rice, oatmeal, wheat flour or 
peas and beans cannot be procured, of good 
quality and on reasonable terms, the quan- 
tity of either or any of the last named arti- 
cles may be increased and substituted there- 
for; and in case potatoes cannot be procured 
on reasonable terms, one pound of either of 
said articles may be substituted in lieu of 
five pounds of potatoes, and the captains of 
such vessels shall deliver to each passenger 
at least one tenth part of the aforesaid provi- 
sions weekly, commencing on the day of sail- 



] ing, and daily at least three quarts of water, 
and sufficient fuel for cooking; and if the 
passengers on board of any such vessel in 
which the provisions, fuel and water hei-ein 
required shall not have been provided as 
aforesaid, shall at any time be put on short 
allowance during any voyage, the master or 
owner of any such vessel shall pay to each 
and every passenger who shall have been put 
on short allowance the sum of three dollai-s 
for each and every day they may have been 
! on such short allowance, to be recovered in 
the circuit or district court of the United 
States; provided, nevertheless, that nothing 
herein contained shall prevent any passen- 
ger, with the consent of the captain, from fur- 
nishing for himself the articles herein speci- 
fied; and, if put on board in good order, it 
shall fully satisfy the provisions of this act 
so far as it regards food: and provided fur- 
ther, that any passenger may also, with the 
consent of the captain, furnish for himself 
an equivalent for the articles of food re- 
quired in other and different articles; and if, 
without waste or neglect on the part of the 
passenger, or inevitable accident, they prove 
insufiicient, and the captain shall furnish 
eomfoitable food to such passengers during 
the residue of the voyage, this, in regard to 
food, shall also be a? compliance with the 
terms of this act." Upon this section the 
question is made by the respondents, whether 
the ease is within the cognizance of this court 
sitting in admii-alty. It must be conceded 
that there is nothing in the words "to be 
recovered in the circuit or district court of 
the United States," which directly imports 
that the proceeding shall be according' to the 
forms of the admiralty. 

The circuit courts have no original admi- 
ralty jurisdiction w^hatsoever; and the dis- 
trict courts have original jurisdiction of a 
great variety of causes, which are conducted 
according to the common law. When either of 
these courts is named, without especial desig- 
nation of its mode of procedure, the just in- 
tendment is in favor of the common-law 
forms of process and pleading. But it has 
been argued, that, the subject-matter in the 
present ease being of maritime contract or 
marine tort, the remedy must be, of coui-se, 
in the forum, and according to the practice of 
that court, which has under the judiciary act 
[1 Stat. 73] exclusive original cognizance of 
all civil causes of admiralty and marine ju- 
risdiction. The argument, if allowed its full 
force and effect, would divest the circuit 
court of the power to adjudicate in the case, 
which the section gives in terms. But it is 
fallacious in its logic. A contract may be 
maritime in its strictest sense, and yet the 
suit upon it will be brought at common law; 
and so may the action to recover damages 
for just such a marine tort as this. No man 
doubts that indebitatus assumpsit will lie for 
freight on a bill of lading, or case or trespass 
according to the circumstances for the breacli 
of a passenger contract. It is not the cause 
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in the sense of the subject-matter, claim of 
action, that fixes the jurisdiction, but the 
cause in its secondary sense, the suit, the le- 
gal process. The definition disposes of the 
urfTumeut, 

Then a similar question was raised on this 
section some months ago, in the case of Orr 
V. The Achsah [Case No. 10,586]. The in- 
genious counsel who argued for the libellant 
made me doubt for a time whether they had 
not sought their remedy under the act of 
congress rightly in the admiralty. I thought 
'that the §3 a day might perhaps be regarded 
as in the nature of damages liquidated by 
statute. It did not at once occur to me that 
the admiralty, as a court of equity, could not 
properly hold cognizance of pleas founded on 
an enactment of such a nature. But the 
case was not on final hearing, and I had no 
occasion to decide or discuss the poinL I re- 
fer to that ease because I am not satisfied 
that the act of congress does not liquidate 
damages, but stipulates a penalty; and that 
this penalty must be sued for, as other "pen- 
alties incurred under the laws of the United 
States" are sued for, on the common-law 
side of the district court, when the trial of 
the issue of fact must be by juiy. 

3. The third aspect of the libellant's de- 
mand is presented by the ninth article of the 
libel. This, as it seems to me, presents a 
ease which is cleai-Iy within the admii-alty 
jurisdiction of the court. I have looked into 
the evidence which has been taken into the 
courts, and I find that the greater part of 
it is directed to the question of a breach of 
the fourth section of the act of 1848. As by 
the decision I have made, that part is now 
more or less irrelevant, I will hear the coun- 
sel of the parties upon the question of fact, 
so far as they judge it proper to discuss it 
on the evidence; the two points being as I 
apprehend: What tort or breach of conti-act 
has there been? and what damages have the 
libellants by reason of it? 
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lIcAIilSTEK. et al. v. BARRT et al. 

[Brunner, Col. Cas. 24; i 2 Hayw. (N. O.) 290.] 

Circuit Court, D. North Carolina. Dec. Term, 
1803. 

Equity — Fraud as Uround for Setting Aside 
CoxvEyANOE— Allowance for Improvements. 

Misrepresentations and obtaining a harpain, in 
consequence thereof, disadvantageous to the par- 
ty complaining, is a ground in equity for setting 
aside a conveyance, although the party imposed 
on were of sound understanding, and had time 
enough to detect the falsehood before he made the 
contract. But the grantee shall be allowed for 
improvements made on the estate. 

In equity. 

PER CURIAM. Misrepresentations, and 
obtaining a bargain in consequence thereof, 

J [Reported by Albert Brunner, Esq.] 



disadvantageous to the party deceived by 
them, is a ground in equity for setting aside 
the conveyance, although the party imposed 
on were of sound understanding, and had 
time enough to detect the falsehood before he 
made the contract. In this case the debts due 
from the testator were represented to his 
legatees to be very large, and likely to fall 
upon the estate in remainder devised to them; 
and it was concealed from them that a fund 
was provided by the testator for payment of 
his debts. The conveyance must be set aside, 
but the grantee shall be allowed for the im- 
provements made on the estate. 

See Boyce v. Grundy, 3 Pet. [28 U. S.] 210; 
[Thigpen v. Balfour, 2 Murph. 242].3 
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McAllister v. douglas et ai. 

n Cranch. C. C 241.] i 

Circuit Court, District of Columbia. June 
Term, 1805.2 

Contracts — Nondelivery — ^Value of Article — 
Measure of Damages. 

The value of the article on the day the cause 
of action accrued, is the true measure of dam- 
ages for not delivering it according to contract. 

Assumpsit on a special contract respecting 
flour. 

Mr. Lee, for defendant, prayed the court 
to instruct the jury, that they ought to reg- 
ulate the damages according to the price of 
flour on the day when the flour ought to have 
been delivered, and cited the following cases: 
Groves v. Graves, 1 Wash. [Va.] 1; Dutch v. 
Warren, 1 Pow. Cont. 137. The contract was 
as follows, viz.: "Will you receive my flour 
on the following terms, viz.: Whenever a 
load of flour is delivered, should any cooper- 
age be wanting, you charge it to the wagon- 
er and deduct it from the carriage; you will 
credit me with the highest market price at 
the time of deliveiy, and note it on the re- 
ceipt, and any balance of flour that may re- 
main in your hands unpaid, as it is deliver- 
ed, you will pay me when I send for it, or 
deliver as much flour as coming to me, at 
my option. It is understood, that in case the 
flour is delivered, storage is to be allowed 
and charged at sixpence per bairel. Agreed: 
Given under our hands. Alexandria, April 
27, 1803. Douglas & Mandeville. John Mc- 
Allister." 

The plaintiff, on the 14th of October, gave 
notice to the defendants of his option to re- 
ceive the flour specifically, but gave time to 
the defendants -till the 19th of November, 
when the flour not being delivered, the plain- 
tiff, on the 21st of November, brought this 
suit. 

Mr. Jones, contra. There was no specific 

3 [From 2 Hayw. (N. C.) 290.] 

1 rRcpurted by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 3 Cranch (7 U. S.) 298.] 
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day for the delivery of the flour; when the 
demand of flour was made, it only showed 
the plaintifE's option to take flour, and creat- 
ed a duty in Douglas & Mandeville to deliv- 
er flour on demand. It was a continuing con- 
tract; therefore the damages ought to be 
the highest price at any time after demand 
and t»efore verdict. Plaintiff might have sold 
the flour much higher. Defendants did ac- 
tually sell much higher. 

THE COURT being divided (PITZHUGH, 
Circuit Judge, absent), the instruction was 
not given. KILTY, Chief Judge, thought no 
instruction should be given to the jury. 
OKANCH, Chief Judge, was of opinion that 
the jury should be instructed that they ought 
to make the price of flour on the day of de- 
mand and refusal, and interest thereon, the 
rule of damages for the non-delivery. 

The jurj' gdve damages according to the 
price on the 19th of November, which was 
the day the cause of action accrued, the ne- 
gotiation for a compromise having on that 
day failed. 

Judgment affirmed by supreme court, 3 Craneh 
[7 U. S.] 298. 
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McAllister et al. v. The SAM KIRiaiAN. 
GARONDOLET JIARINE RAILWAY & 
DOCK CO. V. SAME. FLORENS v. 
SAME. BALL v. SAME. 

[1 Bond, 369.] i 

District Court, S. D. Ohio. Oct. Term, 1860. 

Maeitme Li es — Soppijes — Home Port — Sea- 
men's "Wages— Traxspers op Vessels— Knowl- 
edge— Place OP Enrollment. 

1 Credit given for supplies furnished a steam- 
boat in her home port, is presumed by the man- 
time law to have been given to the owner or 
master, and not to the boat. 

2. A claim for wages being a lien on the boat, 
under all circumstances is an exception to the 
general rule. Where persons in good faith have 
given credit to a steamboat for necessary sup- 
plies and repairs, as a foreign boat, such per- 
sons are not affected by the fraudulent character 
of sales or transfers by which the boat was placed 
in the position of a foreign boat. 

3 If such persons were apprised of the real 
nature and character of the transfers, or are 
fairly chargeable with such knowledge, they 
must be viewed as participants of the fraud, and 
can have no claim to any benefit resulting from 
it. 

4 Whatever may be the character of a trans- 
fer of an interest in a steamboat, it vests in the 
purchaser a legal title in that interest, which 
those dealing with the boat are justified, in the 
absence of any knowledge to the contrary, in re- 
garding as prima facie vaUd and unimpeachable. 

5 A collector's office, where bills of sale are 
made matters of record, is the place where alone 
it mav be presumed persons dealing with a boat 
w(iuld search for information in regard to a title. 



1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



6. The place of enrollment is not conclusive as 
to the home port of a vessel or boat, and evidence 
is always admissible to prove the actual residence 
of the owner, and such evidence furnishes the 
test of the character of the boat as foreign or 
domestic. 

[Cited in The Rapid Transit. 11 Fed. 330.] 

7. The supplies of material-men to a ship be- 
longing or represented to belong to owners resid- 
ing in another state, are to be deemed to be fur- 
nished on the credit of the ship and the own- 
ers until the contrary is proved. 

8. The clerk of a steamboat has no power to 
bind the boat for a loan of money without the au- 
thority of the master for his acts. 

9. If the clerk procures money on the credit of 
the boat without the sanction of tlie master, and 
the master directly or impliedly assents to it, it 
will be regarded as the act of the master, and a 
lien will be created. 

10. A pilot on a steamboat who assents to an 
arrangement by which another person agrees to 
account to him for his wages, does not by so do- 
ing, waive his maritime lien on the boat. 

11. A maritime lien is equivalent to an express 
hypothecation of the boat, and all subsequent 
transfers or changes of title are subject to this 
prior and paramount lien; nothing but payment 
will discbarge the boat from its operation. 

12. Under the constitution of the United States 
and the legislation of congress, jurisdiction in the 
enforcement of maritime liens is vested esclu- 
sively in the national judiciary- 

13. Credits given to a boat in the progress of 
construction are not hens by the general maritime 
law. 

14. The purchaser of a boat sold by order of a 
state court, takes it subject, in his hands, to 
any lien or interest existing in favor of other par- 
ties prior to his purchase. 

In admiralty. 

Lincoln, Smith & Warnoek, for libellante. 
Dodd & Huston and Taft & Perry, for re- 
spondents. 

OPINION OP THE COURT. The above 
named libellants have set up claims against 
the steamboat Sam Kirkman, in sepai-ate li- 
bels filed in this court. The claim of McAl- 
lister & Co. is for stores and supplies furnish- 
ed for the use of the boat at St. Louis, between 
November 9, 1857, and October 7, 1858, 
amounting to §1,818.84. The claim of the 
Carondolfet Marine Railway and Dock Com- 
pany is for repaii-s to the boat, near St. Louis, 
in the month of September, 1858, amounting 
to $710.10. The third claim is that of Ber- 
nardino Florens, amounting to §1,500, for 
money advanced or loaned by him at various 
times' between April 22, 1858, and May 12. 
1858, for the use of the boat hi payment of 
wages and the purchase of supplies. The li- 
bellants aver, respectively, that the supplies 
furnished, the repairs done, and the money 
advanced, were necessai-y in the navigation 
and business of said boat; that during the 
time within which these several claims ac- 
crued, the Kirkman was owned by John H. 
Throop, a resident of the state of Kentucky, 
William H. Cropper, a resident of the state of 
Ohio, and John D. Montgomery, a resident of 
the state of Vurglnia; that the credits were 
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given to tlie boat, and not to tlie o-wners, and 
that the supplies, repairs, and money could 
not liave been procui-ed at St Louis, on the 
a-edit of the owners; and that they liave an 
admiralty lien for the same. The libel of 
Spencer J. Ball asserts a daim for §210.90, 
for wages due him for services as pilot, ren- 
dered in the month of February, 1858. As 
this daim stands on a different footing from 
the others, and does not involve the same 
questions, it will be hereafter separately con- 
sidered. 

In the first three of the foregoing cases the 
gi-ounds of defense set up are: 1. That the li- 
bellants have no mai-itime liens, which can 
be asserted and recognized in this court. 2. 
That the boat, prior to the commencement of 
the proceedings in this court, had been attach- 
ed by process from the McCraeken county 
equity and criminal court, being a court of 
the state of Kentucky, in accordance with the 
statute of said state, and was not therefore 
subject to the jurisdiction of this court, as a 
court of admii-alty, at the time of her seizure 
and arrest. John V. Throop, as master and 
claimant of the Kirkman, and in behalf of D. 
A. Givens, as ow^ier, has filed an answer in 
said cases, averring, in substance, that the 
boat, during the period within which saic 
claims severally originated, was duly enrollec 
at the custom-house at St Louis, and thai 
John H. Throop, a resident of the state of 
Kentucliy, was the owner of an interest of 
one-third, and Benjamin T. Beasley, a resi- 
dent of St Louis, the owner of two-thirds of 
said boat, and as the managing owner, had the 
sole control of the boat, at that point; and 
that during aU said period, St Louis was the 
home port of the boat; and that therefore the 
said libellants have no admiralty lien. The 
answei- of Throop also admits the sale or 
transfer of the intprest held by Beasley, first 
to "William H. Cropper, and subsequently to 
John D. Montgomery, and avers that the same 
were colorable and fraudulent, and that Beas- 
ley continued to be the true and real owner 
of an interest of two-thirds in said boat, and 
was so at the times when the claims of tlie 
libellants respectively accrued. The answer 
of Throop fui-ther sets up the proceedings in 
tlie Kentucky court before referred to, in bar 
of the jurisdiction of this court D. A. Giv- 
ens has also filed an answer, asserting, among 
other things, that he is the sole and legal 
owner, by a purchase of the boat at a public 
sale, under the order of the Kentucky court 
prior to her seizure by the process of this 
court He adopts, substantially, the answer 
of Throop, as his defense to the claims of 
these libellants. 

The testimony and exhibits in the ease are 
voluminous, and can not be noticed in detail. 
The material facts neeessai-y to the considera- 
tion of these cases may be summarily stated 
as follows: The Kirkman was built and 
equipped at Paducah, in the state of Ken- 
tucky, at the cost of about twenty thousand 
dollars, by the said John H. Throop and Ben- 
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jamin T. Beasley, during the spring and sum- 
mer of 1857; and commenced nmning the lat- 
ter part of August in that year. Throop was 
the owner of one-third, and Beasley of two- 
thirds; Throop residing at Smithland, Ken- 
tucky, and Beasley at St. Louis, jMissouri. In 
the progress of the construction and equip- 
ment of the boat, the owners incurred debts 
in Kentucky to the amount of about $10,000, 
for labor and materials, and loans and ad- 
vances made, in her construction and equip- 
ment It is admitted that by the statute of 
Kentucky, on that subject, these creditors had 
liens on the boat for theh: respective claims. 
On December 4, 1857, some three months aft- 
er the boat had commenced running, a part of 
the Kentucky creditors applied by petition to 
the court of McCraeken county, under the 
statute of the state, for an order for the at- 
tachment of the boat and she was seized at 
Paducah on the same day by the sheriff, under 
such order. On the 10th of December, by the 
consent and agreement of the petitioning cred- 
itors, the boat was released from the custody 
of the sheriff, on the bond of J. V. Throop, 
the master, stipulating for the redelivery of 
the boat to answer the dalms of the creditors 
at whose suit she was attached. Under the 
command of Throop, as master, the boat imme- 
diately commenced running, making trips to 
and from St Louis, on the Tennessee, the 
Ohio, the Missouri, and O^age rivers, until 
October, 1858. when, by the order of Throop, 
the master, and without the consent or knowl- 
edge of the owners, she left St Louis where 
she had been lying in the night, and was 
taken to Paducah, and there sun-endered to 
the sheriff of McCraeken county. It will not 
be necessary to refer minutely to all the pro- 
ceedings in the Kentuclcy court, as set forth 
in the long and complicated record, which is 
in evidence by the respondents. It appears 
that after the return of the boat to Paducah, 
probably on October 18. 1858, she was again 
attached at the suit of certain .Kentucky cred- 
itors; and being in the custody of the sheriff, 
on his affidavit that no one had offered to 
bond the boat, that great expense was in- 
curred in keeping her, and that she was liable 
to deterioration in being kept in custody, an 
order was made for the sale of the boat; and 
on the 6th of November following, pursuant 
to such order, she was offered at public sale, 
and sold to the said D. A, Givens for $5,500, 
he giving his notes for the pui'chase money, 
payable on time. These notes are not yet 
paid; it appearing that Givens has declined 
payment until a decision shall be had in the 
libels filed in this court The boat was en- 
rolled at Paducah, immediately after the sale 
to Givens, and was run by him as owner un- 
til February 10, 1859, when, being at the port 
of Cincinnati, she was seized by the marshal 
on process from this court 

The first question to be considered is: Have 
these libellants a paramount admiralty lien for 
the daims asserted by them in this court? If 
St Louis, the place where these claims origi- 
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Dated, was the home port of tlie steamboat 
during the time the credits were given, it is 
clear there is no such lien. In that ease the 
maritime law goes on the presumption that 
the credit was to the owner or master, and not 
to the boat. A claim for wages being a lien 
on the boat under all ch'cumstances, is an ex- 
ception to the general rule. 

As before stated, the libellants aver that 
their claims for supplies, repairs, and money- 
loaned, are liens, for the reason that the 
credits wei-e to a boat, which, as to them 
was a foreign boat, and were necessaiy to 
her successful navigation. It is also aveiTed 
that these credits could not have been pro- 
cured, except on the supposition that' there 
was a lien on the boat. And the evidence is 
entirely conclusive, that the credits were all 
given on this supposition and belief, and 
that neither Cropper nor Montgomery could 
have obtained credit at St. Louis for any con- 
siderable amount on their personal responsi- 
bility. The witnesses who pi'ove these several 
claims, state explicitly that Cropper and 
ilontgomery were without credit at St. Lou- 
is, and that the necessities of the boat could 
not have been supplied on their personial 
pledge or undertaking. This is substantially 
admitted by the respondents, and it is there- 
fore unnecessax-y to refer specially to the 
evidence on the point. But it is insisted by 
the respondents, that Cropper and Montgom- 
ery were not the owners, in fact or in law, 
during the time these claims originated, and 
tliat for the purposes of the present case, 
Beasley was owner of a two-thirds interest, 
and being a citizen and resident of St. Louis, 
that place must be held to be the home port 
of the boat. That the transfer oi' sale by 
Beasley to Cropper, and afterwards to Mont- 
gomery, was merely colorable and fictitious, 
as between the parties, there is no reason 
to doubt. The design of Beasley clearly was 
to place the ownership of the boat in persons 
not residents ot Missouri, that credit might 
be obtained at St. Louis for the Kirkman 
as a boat foreign to that port Beasley was 
laboring under pecuniary embari-assment, 
and could not have procured credit on his 
personal responsibility, to meet the wants of 
the boat, in the prosecution of her business. 
He therefore transferred his interest to Croij- 
per, a resident of Ohio, and wholly without 
pecuniary means, for the sum of S14,000, for 
which his notes were given, payable on time. 
Beasley executed to him a bill of sale, in due 
foi-m, which was recoi-ded in the office of the 
collector, at the port of St. Louis, and an en- 
rollment of the boat there made, on the oatu 
of Cropper, that he was the owner of two- 
thirds of the boat, and that Throop was the 
owner of the other third. In February, 1S58, 
at the request of Cropper, and without the 
payment of any part of the purchase money, 
this sale was virtually annulled, and John D. 
Montgomery, also a young man without prop- 
erty, whose residence was in the state of 
Yirginia, was substituted in the place of 



Cropper, and gave his notes for the purchase 
money, and Croppei*'s notes were given up. 
It appears that Beasley, after parting witli 
his interest in the boat, continued to repre- 
sent the interests of the boat, and transact 
business for her at St. Louis. After the 
transfer to Montgomery, he acted as her 
agent, under a power of attorney from him. 
In the view taken of the question before 
the court, it seems wholly unnecessary to 
remark further upon the sale by Beasley. 
Its real character is too patent to justify 
discussion. As between Beasley and his 
creditors, no court would hesitate to pro- 
nounce it fraudulent and void. But what 
shall be its effect on the rights of these libel- 
lants, now asserting a lien on the boat as 
foreign to tlie port of St. Louis, is a wholly 
different question. And it would seem not 
to admit of doubt, that if the libellants in 
good faith, and acting on the belief that the 
boat was owned by persons not residents of 
the state of Missouri, gave her credit for 
necessary supplies, repairs, etc., as a foreign 
boat, and with a view to a maritime lieu 
for their security, they are not affected by 
the fraudulent character of the sales or 
transfers by which the boat was placed iu 
tliat position. On the other hand, it is 
equally clear, that if the evidence fairly war- 
rants the conclusion, that they were ap- 
prised of the' real nature and character of 
the transfer of Beasley's interest in the boat, 
or are fairly chargeable with such knowl- 
edge, they must be viewed as participants of 
the fraud, and can have no claim to any 
benefit resulting from it. And this presents 
the only question, involving doubt or diffi- 
culty, as to this branch of these cases. This 
question I have carefully considered, and 
am obliged to say, as the result of my de- 
liberation, that I see no sufficient ground for 
finding, that the libellants are implicated ii' 
the fraudulent conduct of Beasley. Ther** 
are facts in the ease, which, perhaps, war- 
rant a suspicion that McAllister and the 
marine railway and diy dock company were 
cognizant of the real character of the sales 
by Beasley to Cropper and Montgomery. It 
is in evidence that there had been long-con- 
tinued and somewhat intimate business i*ela- 
tions between McAllister and Beasley. The 
firm of McAllister & Co. consisted of one 
person— McAllister— and was extensively en- 
gaged at St. Louis, in the business of supply- 
ing stores and necessaries for steamboats; 
and Beasley, as a steamboat owner and 
agent, had dealt largely with the firm, and 
was frequently at its place of business. But 
there is no tangible or reliable fact in evi- 
dence showing that McAllister was advised of 
the charactei" of the ti-ansfer by Beasley, by 
which his interest was legally vostea in 
Cropper and Montgomery. The same remark 
applies to the claim of the marine railway 
and dry dock company. McAllister was a 
principal stockholder in the company, and 
one of the active managers of its concerns. 
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It is in evLflenee, too, that Beasley used liis 
influence in liaving tlie Tjoat taken to the 
doelc of this company, for the purpose of re- 
pah-s. But this, surely, does not make Mc- 
Allister a partaker in Beasley's fraud. And 
there are some facts in the ease which repel 
any unfavorable presumptions in regard to 
the claims just refeiu-ed to. In the first 
place, it may be remarked tliat there is no 
controversy about the fairness and justice of 
the accounts of McAllister and the railway 
and dry dock company. The stores and sup- 
plies charged in the account of the former 
were furnished to the boat, at fair prices; 
and these stores and supplies have not been 
paid for; and there is no pretense that the 
dry dock company did not make the repairs 
charged, or that the price charged is not rea- 
sonable. But this is not all. As before re- 
marked, the proof is conclusive, that these 
supplies and repairs were necessary for the 
boat, and that as to both claims, credit was 
given to the boat, and not to the owners. It is 
not readily perceived why these credits could, 
be regarded as imparting a maritime lien on the 
boat, on any other supposition than that the 
creditors supposed she was legally foreign in 
the port of St. Louis. Agahi: it is veiy clear 
that whatever may have been the character 
of Beasley's transfer of his interest, it vested 
in the purchaser a legal title in that ini-'^rest, 
which those dealmg with the boat were 
justified in the absence of any knowledge to 
the contraiy, in regarding as prima facie 
valid and unimpeachable. The bills of sale 
were matters of record in the collector's of- 
fice, where alone it may be presumed persons 
dealing with the boat would search for in- 
. formation in regard to title. The bill of salb 
from Beasley to Cropper is in the usual f^i-m, 
and bears date October 7, 1837. It sets out 
the residence of Cropper as being at Ports- 
mouth, in the state of Ohio. It appears from 
Beasley's deposition, that the boat was en- 
rolled at St Louis by Cropper; and from 
an authenticated copy of his oath then made 
at the custom-house at St. Louis, it appears 
that he swore he was the owner of two-thirds 
of the boat, and that Throop was the owner 
of the other third. In this affidavit he also 
says that he is a resident of Portsmouth. 

■The facts in relation to the em-oUment of 
the boat do not clearly appear from the evi- 
dence before the court. It is probable she 
was originally enrolled at Paducah, whei*e 
she was built, but her enrollment there is 
only made out by inference and not by au- 
thoritative testimony. Nor is there any rec- 
ord evidence of an enrollment by Cropper 
at St. Louis after his purchase from Beasley. 
But, as before remarked, Beasley swears 
that she was enrolled there by Cropper, and 
that is probably the fact. I do not see that 
the place of her enrollment can have any 
bearing op the question which was the home 
port of the boat. The statute requires the 
enrollment to be at the port "at or near 
which the husband or acting or managing 
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owner or owners of such ship or vessel, usu- 
ally reside or resides," 1 Stat. 56, § 4. 

But it has been often held, by our eom-ts 
of admiralty, that the place of enrollment is 
not conclusive as to the home port of a ves- 
sel or boat, and that evidence is always ad- 
missible to prove the actual residence of the 
owners; and that such evidence furnishes 
ihe test of the character of the boat as for- 
eign or domestic- In the case of The Nestor 
[Case No. 10,126], Judge Story says: "Prima 
facie, the supplies of material to a foreign 
ship, that is, to a ship belonging or repre- 
sented to belong, to owners residing in an- 
other state or countr3% are to be deemed to be 
furnished on the credit of the ship and the 
owners, until the contrary is proved." And 
in the very able opinion of Judge Wells, of 
the United States court for the district of 
Missouri, Hill v. The Golden Gate [Id. 6.- 
402], it is said: "It is apparent, therefore, 
that the place of enrollment has nothing to 
do with the credit that is given, and, there- 
fore, has nothing to do with the question 
of lien." Such, I may add, has been uni- 
formly the decisions of this court, as to the 
efeect of an em-ollment It is deemed un- 
necessary to refer to the numerous cases in 
which this doctrine has been held. 

From the views thus indicated, it results: 
1. That the supplies furnished by McAllister 
& Co., and the repairs made by the Carondo- 
let Marine Hallway and Dry Dock Company, 
as chai-ged in their respective accounts, must 
be deemed on the evidence as necessary to 
the successful prosecution of the business of 
the boat 2. That the boat, during the time 
these claims originated, must be held to be 
foreign at the port of St. Louis. 3. That the 
credits given by said libellants were given 
to the boat and not to the owners. 4. That 
although the conduct of Beasley and others 
connected with the boat, may have been rep- 
rehensible or fraudulent these libellants in 
the absence of proof that they were cogni- 
zant of and participants in such conduct, are 
not affected by it 

But the claim of I'lorens, for money ad- 
vanced for the use of the boat, is presented 
in a different aspect from those just referred 
to. In the first place, there are suflBcient rea- 
sons for the inference that there was collu- 
sion between Beasley and Florens for a dis- 
lionest purpose. It is clearly proved that 
Beasley at different times withdrew from the 
earnings of the boat some §4,000, which was 
not applied to the payment of her current 
expenses. Capt. Throop says, in his deposi- 
tion, that Beasley once proposed that they 
should draw money from the boat, place it in 
the hands of some confidential friend, and re- 
ceive it from him in the form of a loan to 
the boat, on her credit, and thus create a 
maritime lien on which proceedings could be 
instituted, and the boat forced to sale. 
Throop did not assent to this plan, regarding 
it as dishonest; but the evidence, I think, 
shows that Beasley to some extent acted 
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iipon it. It appears, as I understand the 
proof, that in one instance there is a charge 
on the boat boolcs of $405, for money re- 
ceived by him from the boat, and on the 
same day a due bill was given ta Plorens 
precisely for the same sum, as for money 
loaned by him. This is one of the items in 
the account of Florens. And the same coin- 
cidence occurred in relation to an item of 
$250, also charged in his account. These 
facts, in connection with the evidence by 
Throop above referred to, and the further 
fact that it was upon the advice and sugges- 
tion of Beasley that the application for a 
loan from Florens was made, tend directly 
to implicate Florens as a participant in the 
intended fraud of Beasley. 

But there is another stringent reason for 
the rejection of Florens' claim. The loans 
made by him to the boat were not authorized 
by or known to the master of the boat. Capt. 
Throop states not only that he did not au- 
thorize these loans, but that he had no knowl- 
edge of them until after the institution of 
the suits in this court. They were made, 
therefore, by the clerk of the boat, probably 
at the suggestion of Beasley, but wholly 
without the sanction of the master. Now, 
although it is true in reference to steamboats 
on the western waters, that the clerk is in 
some sense the financial agent of the boat on 
which he serves, his acts as such must be 
under the authority of the master, and he 
has no power to bind the boat for a loan of 
money without such authority. It is true, if 
the clerk procures money on the credit of the 
boat without the sanction of the master, and 
the master directly or impliedly assents to it, 
it will be regarded as the act of the master, 
and a lien will be created. But where, as 
In this case, the loan was not known to ths 
master until long after it was made, there 
can be no presumption that he authorized it 
or gave his assent to it. On this ground, 
therefore, I think the claim of Florens- must 
be rejected. 

As to the claim of Spencer X Ball, for wa- 
ges as pilot, it is admitted by the counsel for 
the respondents, that it is a valid lien on the 
boat, irrespective of the question whether St. 
Louis was her home poit. But, it is contend- 
ed, that he has waived or released his lien 
by his assent to an arrangement by which 
Beasley agreed to account to him for the sum 
due. This applied to a part only of the sum 
claimed by him. There is no evidence, how- 
ever, that Beasley has paid or accounted for 
any part of this claim. Ball is still the cred- 
itor of the boat, on her books, for the whole 
amount of wages claimed by him. It is 
clear, therefore, that there is no legal waiver 
or release of his lien on the boat, and that he 
is entitled to a decree if this court has juris- 
diction in this case. The eases are numer- 
ous, in the books, in which it has been held 
that the taking of a promissory note is not 
a waiver of a maritime lien. It was so ruled 
by Judge Stoiy, in the ease of The Chusan 
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distinctly affirmed by Judge McLean, in the 
ease of JRaymond v. The Ellen Stewart [Id. 
11,594]. But it is quite needless to multiply 
references on this point. The law is too- 
clearly settled to admit of doubt or contro- 
versy. 

I will now briefly consider the question of 
jurisdiction, which is presented in this ease. 
It is insisted, by the counsel for the respond- 
ents, that the attachment and sale of this 
boat by the oi-der and authority of the Ken- 
tucky court, prior to her seizure under the 
process of this court, is a bar to any proceed- 
ing in admiralty founded on a claim origi- 
nating before the sale under the state. au- 
thority. If this position is well taken, this 
court has no jurisdiction, and these libels- 
must be dismissed. The principle involved 
in the question has been so frequently con- 
sidered and passed upon by judges and courts 
of the highest standing in this countiy, that 
it is quite unnecessary that I should discuss it 
at any length. 

The facts neeessaiy to notice, as applicable 
to the question, have been before sufficiently 
stated. From these, it appears the boat was 
attached in Kentucky at the suit of creditors 
at Padueah, by order of the court of 3ifc- 
Cracken county, in that state, on December 
4, 1857, and held in the custody of the sheriff 
until the 10th, when, by the consent of the 
petitioning creditors, on a bond for her deliv- 
ery to answer their claims, the sheriff gave 
possession to the master. She was after- 
ward attached at Padueah, by the order of 
the same court, at the suit of other creditors, 
and again released from the custody of the 
sheriff, by giving bond as above stated. In 
charge of the same master, the boat contin- 
ued to navigate the western rivers, carrj'ing 
freight and passengers, making St. Louis her 
principal stopping place for business pur- 
poses, until the beginning of October, 1858,^ 
when she was taken to Padueah by the mas- 
ter, and placed in the possession of the sher- 
iff of McCracken county. A few days after,, 
she was, by the order of the Kentucky court, 
sold at public sale, and the claimant, D. A. 
Givens, became the purchaser. The claims 
now prosecuted in this court, as before no- 
ticed, originated at St. Louis, between the 
beginning of November, 1857, and the 18th 
of October of the next year. 

If the court is right in holding that these 
libellants, with the exception of Florens, have 
a valid maritime lien on the boat, it is clear 
that no state legislation can supersede or 
annul it. By the well-settled principles of 
the maritime law, such a lien is equivalent 
to an express hypothecation of the boat, and 
all subsequent transfer or changes of title 
are subject to this prior and paramount lien. 
Nothing but payment will discharge the boat 
from its operation. And it is equally clear,, 
that under the constitution of the United 
States and the legislation of congress, the ju- 
risdiction in the enforcement of maritime 
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liens is vested exclusively in tlie national ju- 
diciary. In the case of The Chusan [supra], 
Judge Stoiy held, that "the subject of ad- 
miralty and maiitime jurisdiction is -with- 
drawn from state legislation, and belongs ex- 
clusively to the national government and its 
functionaries." In the same ease, the learn- 
ed judge says: "The constitution of the Unit-* 
ed States has declared that the judicial power 
of the national government shall extend to 
all cases of admiralty and maritime jurisdic- 
tion, and it is not competent for the states 
to enlarge, or limit or narrow it. In the 
exercise of this admiralty and maritime ju- 
risdiction, the courts of the United States are 
exclusively governed by the legislation of 
congress, and in the absence thereof by the 
general principles of maritime law." 

And the supreme court of the United States, 
in the case of New Jersey Steam Nav. Ck). 
V. Merchants' Bank, say: "The exclusive 
jurisdiction in admiralty cases was conferred 
on the national government as closely con- 
nected with the grant of commercial pow- 
er." 6 How. [47 U. S.] 392. But this doc- 
trine has been so often affirmed not only 
by the supreme com-t, but by many other 
courts of the United States, and also by 
state courts of high position, that it does not 
require the citation of authorities to sustain it 
It is now referred to as sanctioning the con- 
clusion, that the statute of Kentucky can 
not have the efEect of depriving these libel- 
lants of the full benefit of their maritime 
liens. These existed in fuU force before the 
purchase of the boat by Givens, and any 
right he aegulred under that purchase was 
subordinate to them. The court in Kentucky 
had no power to adjudicate upon the rights 
of these libellants for the reason that it had 
no jurisdiction to enforce their liens; and 
if such power did exist, these libellants were 
not pai-ties actually or constructively to the 
proceedings in that court, and their rights 
could not therefore be affected by its action. 
It will be apparent, then, that this is not a 
case of conflict of jurisdiction between the 
Kentucky court and this court, as courts of 
concurrent jurisdiction. The purchaser of the 
boat in the sale made under the order of the 
court in Kentucky did not acquire, and could 
not acquire the rights of these libellants in 
virtue of their paramount liens. This prin- 
ciple is recognized and asserted by Judge 
McLean in the case of The John Richards 
[Case No. 7,301] in the circuit court of the 
United States for the district of Michigan. 
It was also affirmed by the same learned 
judge in this circuit, on an appeal from this 
court, in the case of The N. W. Thomas [Id. 
10,386]. See, also, Ashbrook v. The Golden 
Gate [Id. 574]. 

The application of this principle to the 
cases before the court is in no way affected 
by the fact that the claims of the Kentucky 
creditors are for money, labor, materials, 
etc., in the construction of the boat; and, 
therefore, that their liens, under the state 
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law, are prior to those of the libellants for 
stores, supplies, and repairs after the boat 
was completed, and while engaged in naviga- 
tion. It is well settied, that ci-edits to a boat 
in the progress of construction are not liens, 
by the general maritime law [People's FeiTy 
Co. V. Beei-s] 20 How. [61 U. S.] 393; ana 
if they were so, a state court would have no> 
power to enforce them. This boat, after her 
seizure by the Kentucky creditors, was per- 
mitted to engage in carrying on commerce- 
between the ports of different states; and 
thus engaged, she was undoubtedly subject 
to the operation of the well-known principles, 
of the national maritime law. For the pur- 
poses of successful navigation, she needed 
credit in a port distant from the place of her- 
construction, and such credit was given to 
the boat by persons who could not be pre- 
sumed to know of any prior local liens, and 
whose rights could not therefore be affected 
by such liens. It is obvious that any other- 
doctrine would seriously cripple the commerce- 
and navigation of the western waters, and; 
would virtually set aside the maritime law 
of the land as applicable to those waters. 

The case of. Taylor v. CUriyl, 20 How. 
[61 U. S.] 583, has been brought to the notice- 
of the court, and it is insisted by the re- 
spondents' counsel that it is decisive against 
the jurisdiction of this court in the cases now 
under consideration. I do not so understand 
the opinion of the supreme court in that case. 
They decided that the district court of the- 
United States for the Eastern district of 
Pennsylvania never had the legal possession 
of the vessel which had been sold imder its- 
deci-ee; and, therefore, that the purchaser 
under that decree acquired no titie. As in 
a coux*t of admiralty the possession of the res- 
is the basis on which alone any subsequent 
proceeding has its warrant, it resulted neces- 
sarily in that case that there was a want of 
jurisdiction, and that the decree of the court 
was therefore a nullity. The supreme court 
say, in the conclusion of their opinion: "The- 
view we have taken of this cause renders it 
unnecessaiy for us to consider any question 
relative to the respective liens of the attach- 
ing creditors and of the seamen for wages, 
or as to the effect of the sale of the property 
as chargeable or as perishable upon them." 
The court nowhere asserts in the opinion, 
that the jurisdiction in admiralty by the- 
constitution of the United States is not ex- 
clusive in the courts of the United States, 
or that the legislation of congress has limited 
that jurisdiction, except in so far as the* 
reservation of the rights of parties to pro- 
ceed at common law, may be regarded as a 
limitation. . Nor do they reverse the principle' 
often announced by the decisions of that 
cornt, that it is not in, the competency of" 
state authority to abrogate or supei-sede a 
maritime lien created by the national mari- 
time law. The court undoubtedly affirm the 
well-established rule of law, that as to courts- 
of concurrent jurisdiction, the court first ae- 
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quiring jurisdiction "will retain it free from 
any interference from any otlier coui-t. And 
tliey also liold, that in admiralty as well as 
in cases at law, propeily in tlie actual cus- 
tody of an officer under valid process, either 
from a state or federal court, is not subject 
to seizm-e or levy by process emanating from 
another jurisdiction. It is true, the learned 
Chief Justice Taney, in his very able dissent- 
ing opinion in the ease, controverted this 
principle as applicable to cases where there 
was a prior admix-alty lien. The majority of 
the court, from a laudable desire to avoid 
collisions with the state authorities, held 
that prior legal possession in a state officer 
withdrew the propei-ty from the jurisdiction 
of the admiralty court It is not for me to 
make comments on the opinion of the major- 
ity of the court on this point; but it will 
imply no disrespect to the decision of that 
high tribunal to remark, what is undoubtedly 
true, that this doctrine of rigid non-interven- 
tion with state jurisdiction was not previous- 
ly "supposed to apply in cases where its 
effect would be to deprive a pai'ty of a vested 
right under a clear admiralty lien." 

But in my judgment, the decision of the 
supreme court in Taylor v. Carryl [supra], 
can not be viewed as having any application 
to the cases now under consideration. In 
that case, the vessel was in the actual custody 
and possession of the state officer under pro- 
cess from a state court when seized in ad- 
miralty under process from the district court 
of the United States. The supreme court held, 
that the latter process did not give jurisdic- 
tion to the district court, and that its subse- 
quent proceedings, including the sale under 
its decree, was invalid. But in the case be- 
fore this court, it is to be observed that the 
steamboat Kirkman, when seized at Cincin- 
nati tmder the process of this court, was 
not in the custody of the law or oE any officer 
of the state of Kentucky, but under the con- 
trol and in the actual possession of Givens, 
the claimant in these cases, as the purchaser 
of the boat under the order of the Kentucky 
court. The boat was then employed in the 
navigation of the western rivers for the bene- 
fit and under the control of Givens. The 
court in Kentucky had in fact expressed its 
jurisdiction, so far as the boat was concerned, 
by its order for the sale of the boat, and 
her actual sale to Givens. So far as he ac- 
quired any interest in the boat under the sale, 
it was his private property, but was imdoubt- 
edly subject in his hands to any lien or in- 
terest existing in favor of other parties prior 
to his purchase. This case does not, there- 
fore, involve any conflict of jurisdiction be- 
tween the Kentucky court and this court, or 
any collision between the officers of the two 
courts. And, therefore, the reasoning of the 
supreme court of the United States in favor 
of the expediency of avoiding all occasion of 
jealous or hostility between the state and 
federal authorities does not apply. I con- 
cur fuUj'^ in the soundness of the policy so 



forcibly and ably vindicated by the supreme 
court in the case referi-ed to; and have studi- 
ously aimed in the performance of my judi- 
cial duties to enforce its practical obsei-vance. 
But I am clear that in the cases before the 
court its application is not called for. 

A decree may be entered in favor of the 
"libellants, .McAllister & Co., the Carondolet 
Marine Railway and Dry Dock Company, 
and Spencer J. Ball, for their respective 
claims. The libel in the name of Bernardino 
Florens is dismissed at his costs. 
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McARTHUR et al. v. ADLEN et al. 

[3 Cin. Law Bui. 471.] 

Circuit Court, S. D, Ohio. 1878. 

Wills — Devjse in Trust — Pee Tail — Rule is 

SHELLEr's Case — Estate to Peusoxs kot 

IN' Esse — Ohio Statute. 

[1. A testator devised real estate to be held 
until the last-born child of any one of the sons 
or daughters of the testator should become of 
age, when it should be divided between all his 
grandchildren per capita, the issue of such as 
are dead taking per stirpes, the rents and prof- 
its meanwhile to be divided in certain propor- 
tions among the devisees. Held, that the will 
does not create an estate in fee tail, and conse- 
quently is not within the prohibition of act of 
legislature of Ohio of December 17, 1812 (1 
Swan. & C. Rev. St. p. 550).] 

[2. The rule in Shelley's Case will heJicld not to 
apply in a case where there are qualifying and 
explanatoiy expressions in a will showing clear- 
ly the intent of the testator otherwise.] 

[3. A devise by a testator of an estate which, 
upon the happening of a certain contingency, is 
to vest in, and be divided per capita among, all 
his grandchildren at the time living, and to tlie 
issue of the dead, taking per stirpes, is not void 
as to issue born of a grandchild not in esse at 
the death of the testator, under a statute which 
prohibits tlie granting estates to persons not in 
esse.] 

[This was a bill by Allen Campbell McAr- 
thur and others against William Allen and 
othei"s. Heard on demurrer to the bill.] 

STVAYNB, Circuit Justice. This is a case 
in equity. A part of the defendants have 
demurred to the bill. The bill is founded up- 
on the will of the late Governor Duncan Mc- 
Arthur of Ohio, The demurrer challenges 
the validity of cei-tain parts of it which the 
bill seeks to enforce. The will was executed 
on the 30th day of October, 1S33, and was 
admitted to probate on the IGth of May, IS-'JJ). 
The testator died a few days before the pro- 
bate. The provisions of the will thus drawn 
in question, stripped of unnecessary verbiage 
and expressed in untechnical language, are 
as follows: 

Item 17.— The testator's lands in Ross and 
Pickaway counties were not to be sold. 
Those lands and the lands devised to his 
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wife, after her deatli, were to be leased by 
the executoi-s to tbe best advantage for im- 
px'ovements or money rents until tbe young- 
est or last-born grandcbild tbe testator then 
bad or migbt thereafter have, being tbe child 
of his son Allen C. or James McD., or his 
daughter EfRe Eliza Ann or Mary, who 
migbt live to be twenty-one years old, arrive 
at that age. 

Item 18 — ^After the moneys before devised 
should have been paid and deducted from 
the rents, the residue of the rents, and the 
dividends from all stocks belonging to the es- 
tate of tbe testator at his death or thereafter 
purchased pursuant to tbe will, were to be 
divided annually among his children and 
grandchildren who were of tbe age of twen- 
ty-one years when such a division was 
made. Until the youngest grandchildren 
should arrive at the age, such annual divi- 
sion was to be made between the said Allen 
0., James McD,, Effie Eliza Ann and Maxy, 
and their children, share and share alike, per 
capita, the grandchildren respectively to 
have a share as soon as they reached tbe age 
of twenty-one, and not before. That in case 
of the death of either of tbe sons or daugh- 
ters named leaving a child or children imder 
the age of twenty-one years, such child or 
children should take, per stirpes, for their 
education and maintenance, the dividends 
which the parent if living would have been 
entitled to receive. When such child or cbil- 
di'en should be twenty-one, he, she, or they 
should no longer take per stii-pes, but there- 
after per capita. The coming to that age of 
one of such children was not to pi-event those 
still under it for continuing to take per stir- 
pes the full share of their deceased parent. 

Item 19.— After tbe decease of *all the said 
children of the testator, and as soon as the 
yoxmgest of said grandchildren arrived at the 
age of twenty-one years, all the lands in tbe 
counties of Ross and Pickaway not other- 
wise disposed of, and all the other lands of 
the testator then unsold, if any, were to "be 
inherited and equally divided between" the 
said "gi-andchildren per capita," they being 
"the lawful issue" of the said "sons and 
daughters, Allen C, James McD., Effie EUza 
Ann and Mary, for them and their heirs for- 
ever, to have and to bold or to sell and dis- 
pose of tbe same at their will and pleasm-e;" 
and in like manner all the stocks belonging 
to "the estate, whether invested before or 
after" tlie death of the testator, were to be 
"at the same time equally divided among 
the said grandchildren share and share alike 
per capita,'' In the next paragraph the tes- 
tator declared, "but it is to be understood to 
be my will and dh'ection that if any grand- 
child aforesaid shall have died before said 
final division is made, leaving a child or chil- 
dren, lawfully begotten, such child or chil- 
dren shall take and receive per stii-pes (to be 
, equally divided between them) the share of 
my said estate, both real and personal, which 
the deceased parent of such child or children 



would have been entitled to have and re- 
ceive, if living at the time of such final dis- 
tribution." All the children and grandchil- 
dren were prohibited from assigning, mort- 
gaging, or otherwise transferring or incum-* 
bering their respective shares of the annual 
dividends, and all instruments executed by 
them for either purpose it was declared 
should be void. There was a like prohibition 
and declaration with respect to the lands and 
stocks before their final distribution, as pro- 
vided by the will. In making such distribu- 
tion of tbe lands, the executors were to ex- 
ecute several deeds in partition to the re- 
spective parties, and to no other person 
whomsoever. Tbe legal title to the lands 
was so vested in the executors and their 
heirs in trust for the purpose of the will un- 
til final division and partition were made and 
no longer. In making the final division of the 
stocks, the executors holding them in trust 
were required to assign and ti-ansfer to each 
grandchild, or bis or her legal representative, 
the share of such stocks coming and belong- 
ing to such giundchild or representative, and 
tlie receipt of such grandchild or representa- 
tive was alone to be a discharge of the exec- 
utors. 

When the bill was filed all the said chil- 
dren had died, Allen C, McArthur, one of 
the complainants, and the son of said Allen 
G. deceased, is the youngest grandcbild, and 
arrived at tbe age of twenty-one years on the 
fourth of March, 1875. Of the grandchildren 
two had died before the youngest one came 
of age. (1) Duncan Coons, son of the testa- 
tor's daughter Effie. He died a minor and 
unmarried, several years before the filing of 
this bill. (2) Nancy Medary, daughter of the 
testator's daughter Mary. She died about 
ten years before this bill was filed, intestate, 
and leaving three children still living. They 
are tbe great-grandchildren of the testator, 
Duncan McArthiu', and were born since the 
making of the will and since his death. 

Such are the scheme and portions of _ the 
will, and such the facts before us for con- 
sidemtion. The bill is confined to the i-eal 
estate thus devised. It is silent as to the 
pei'sonalty. The parties demurring rely up- 
on the following statute, passed December 
17, 1812 (1 Swan & C. Rev. St, p. S50): "An 
act to restrict tbe entailment of real estate. 
Section 1: Be it enacted by the genei-al as- 
sembly of the state of Ohio, that from and 
after the taking effect of this act, na estate 
in fee-simple, fee-tail, or any less estate 
in lands or tenements, lying in this state, 
shall be given or granted by deed or will to 
any person or pereons but such as are in be- 
ing at the time of the making of such deed 
or will. And that all estates given in tail 
shall be and remain an absolute estate in 
fee-simple to the issue of the first donee in 
tail. The act to take effect and be In force 
from and after the first day of June next." 
Upon looking into the statute analytically, 
it will be observed: I. That no estate in 
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lands can be deeded or deyised except (1) to 
persons in being at the time of maldng the 
deed or will, or (2) to the immediate issue, 
or (3) to the immediate defendants of such 
persons. II, Eveiy entailed estate is made 
an absolute estate in fee-simple to the issue 
of the first donee in tail. In our further re- 
marks we shall give our views touching such 
of the points made by the opposing couns^ 
as we deem it material to consider without 
formally restating them. This, without clear- 
ness, will conduce to brevity. 

Tlie case, as it is presented by the de- 
mm-rer, turns upon the statute. That stat- 
ute implies clearly that before its enactment 
the title to lands might have been trans- 
ferred in the ways forbidden and thereafter 
made unlawful. What is thus implied is as 
effectual as if it were expressed. XT. S. v. Bab- 
bit, 1 Black [66 U. S.] 61. The act is a re- 
straining and not an enabling statute. 11 Ohio 
St. 173. An estate tail is one limited to a 
person and the heirs of his body. The lim- 
itation may be to all such heirs, or to certain 
specified heirs coming within that descrip- 
tion, to the exclusion of others. In one case 
the entail is general and in the other special. 
The terms "heirs of his body," or their clear 
equivalent, are indispensable to the creation 
of such an estate. 2 Cooley, Bl. 113. As 
there is a remainder over to the specified 
heirs, and reverter to the donor upon the 
failure of such heirs, three things are neees- 
sai-y to the creation of such an estate: (1) 
There must be a particular estate. (2) The 
remainder must pass out of the grantor at 
the creation of the particular estate. (3) The 
remainder must vest in the grantee during 
the continuance of the particular estate or 
eo instante that it determines. The destruc- 
tion of the particular estate before the vest- 
ing of the remainder is fatal to the grant. 
Hence in the cases of entail it was not xtn- 
usual to interpose trustees for the preseiva- 
tion of the particular estate until the birth 
of an heir entitled to take per formam doni. 
Poor V. Considine. 6 Wall. [73 TJ. S.] 477; 
Croxall V. Shererd, 5 AVall. [72 U- S.] 284. 
In the construction of wills the cardinal and 
controlling consideration is the intent of the 
testator. If that can be ascertained, and 
there be no legal impediment, it is conclus- 
ive; everything else gives away before it. 
It is clear this will did not create an estate 
tail; no such pui^ose animated the mind 
of the testator. 

Passing by other points of difference be- 
tween such an estate and those constituted 
by the wiU, it is sufficient to note that the 
testator declared that when the final dis- 
tribution per capita took place, and the deeds 
were executed accordingly, the grandchil- 
dren being the first donees in each case, 
should take their estates "for them and their 
heirs forever, to have and to hold, or to sell 
or dispose of the same at their will and 
pleasure." There was no attempt to make 
any special limitation. It was only in the 



event of a gi-andchild being disabled by 
death from taking that the fm-ther pro- 
vision was made "that if any grandchild 
aforesaid shall have died before said di- 
vision is made, leaving a child or children 
lawfully begotten, such child or children 
shall take and receive, per stirpes (to be 
equally divided between them) the share 
of my said estate, both real and personal, 
which the deceased parent of such child 
or children would have been entitled to have 
and receive if living at the time of such final 
distribution." Here again it is to be ob- 
served there is no attempt to limit the 
property over to the heirs of the bodies of 
such children. So much of the statute as 
relates to estates tail may therefore be laid 
out of view. It has no application to the 
case, and cannot, therefore, be a factor of 
any value in our examination of the subject 
before us. 

The rule in Shelley's Case, -as stated by 
Preston and Chancellor Kent,— the latter 
modifying the definition of the former,— is 
as follows: "When a person takes an es- 
tate of freehold, legally or equitably, under 
a deed, will, or other writing, and in the 
same instniment there is a limitation by 
way of remainder, either with or without 
the interposition of another estate, of an in- 
terest of the same legal or equitable qual- 
ity, to his heirs, or heirs of his body, as a 
class of persons to take in succession, from 
generation to generation, the limitation to the 
heirs entitled the ancestor to the whole estate.'' 
Prest. Est. 263, 418; 4 Kent, Comm. 215. The 
rule is one of property, and not of construction. 
Whenever it can be fairly inferred from expla- 
natory and. qualifying expressions in a will 
that the import of the technical terms em- 
ployed is contrary to the real intent of the 
testator, the latter must prevail, Daniel v. 
Whartenby, 17 Wall. [84 TJ. S.] 643. Here 
neither the language of the devise nor the 
obvious aim and purpose of the devisor 
bring the case within the nile. We- think 
tlie intent was clearly otherwise. The 
estate of the first devisees, in whom any 
title was vested, was, by the terms of the 
will, to be a fee-simple absolute. The estate 
intended for the deceased parents was given 
to their children. According to the will, 
the latter took by purchase and not by 
descent. The rule therefore has no applica- 
tion. 

Nor can we hold that the estates given to 
the grandchildren were estates in remain- 
der which vested in right as to those in esse 
at the death of the testator, and in those 
after-born at their birth, but to take effect 
in possession when the youngest should 
arrive at the age of twenty-one,— all the 
said children of the testator being dead,— 
the estate to determine as to the grandchil- 
dren, if any they had, and, if there were 
none, then to the grandchildren Avho should 
be living at that time. There is nothing in 
the will which warrants this view. On the 
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<;outrary, the will gave tlie grandcliildreii 
no right or interest touching the real estate 
until the time arrived and the events oc-- 
curred which required the final division, to 
be made. In the meantime the income of 
the estate, from both the realty and per- 
sonalty, was to be divided annually per 
-capita* among the said children of the testa- 
tor and the said grandchildren who were 
twentv-one at the time of such divisions. 
■SA'here either of the granchildren was dead, 
his or her children, if there were any, were 
to talie per stirpes the portion, both of the 
real and personal estate, which would have 
belonged to the deceased if living at the 
time of the final division. In the mean- 
time nothing was given to such ehUdren 
from the income of the estate or from any 
other source. . 

A weighty reason for applying the doctrme 
here in question in many cases is that other- 
wise if the devisee died before the time 
specified, leaving childi-en, they would be 
wholly cut off from the estate, and left un- 
provided for, which it was presumed could 
not be according to the intent of the testator. 
Poor V. Considine, 6 Wall. [73 TJ. S.] 478. 
Here the testator guarded against the in- 
fluence of this consideration by providing^ 
expressly that, while all the gi-andchHdren 
should tate per capita, the children of a 
grandchild, who could not take by reason 
of death before the executors were author- 
ized and required to convey, were to receive 
per stii-pes the share to which their parent 
would have been entitled if living- at the 
time prescribed for vesting the titles in 
those clothed with the right to receive them. 
The will seems to have been the work of a 
careful and accm-ate legal mind. 

Estates legal and equitable, with a few 
exceptions not necessary to be adverted to 
in this case, are governed by the same 
rules. They are alike alienable, descendible, 
and devisable, and barable by the acts of 
the -parties and by matter of record. Crox- 
ell V. Shererd, 5 WaU, 172 U. S.] 28i. The 
general rule is that a trust estate tei-minates 
when the ^purposes of the trust have been 
answered, "and,, notwithstanding the devise 
to the trustees and their heirs, they take 
only a chattel interest when the trust does 
not require an estate of higher quality." 
Poor V. Considine, 6 Wall. [73 IT. S.] 471. In 
this case the legal title was vested in the 
executors in trust, to be held untU the 
youngest grandchild reached the age of 
twenty-one years, and the children named 
were dead, and then to be conveyed accord- 
ing to the directions of the wUl. The trust 
estate was therefore a freehold. An execu- 
tory devise is such a disposition of real 
property by will that no estate vests at the 
death of the devisor, but only on a future 
<;ontingency. It differs from an estate in re- 
mainder in three material points: (1) It 
needs no particular estate to suppoi-t it. (2) 
A fee-simple or other less estate may be 
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lunited by it .after a fee-simple. (3) A re- 
mainder may be limited of a chattel interest 
after a particular estate for life in the same 
property. It seems to us entirely clear that 
the grandchUdren, when the youngest one 
reached the age of twenty-one years,— the 
children all being dead,— toot each an ex- 
ecutory devise. The estate so taken was an 
equitable fee-simple to be turned into a 
legal fee by the required conveyance from 
the executors at that time. The same re- 
marks apply with respect to the estate given 
to the children of a grandchild who died be- 
fore such conveyance was required to be 
made. The death of the children, and the 
arrival of the youngest grandchild at the 
age specified, were conditions precedent to 
the vesting of any right or title in either of 
the devisees. We agree that the final dis- 
position of the estate must be such as will 
inevitably occur within the sanctions of the 
statute. If it may possibly be within the 
prohibitions prescribed, it is void. Poten- 
tiality and certainty are in the eye of the 
law, in such cases, the same thing. Ould v. 
Washington Hospital for Foundlings, 95 U. 
S. 303. The facts as they may subsequent- 
ly occur are, in this view, immaterial. The 
English law of perpetuities, and the New 
York statute upon the subject, are so dif- 
ferent from the statute of Ohio, that ad- 
judications under the former are of little 
value- as to cases arising under the latter. 
The limitation in the foreign law in both 
cases is as to time. Here it is as to per- 
sons. There is no difficulty in this case 
arising^ from the devises to the grandchil- 
dren. Whether they were born before or 
after the making of this will is immaterial. 
In the former case they were in being at 
that time, and in the latter they were the 
children of persons then in being. Devises 
to both are expressly sanctioned by the stat- 
ute. But it is obvious that children might 
be bom to a gi-andchild not in esse when the 
will was made, and the grandchild be de- 
ceased, leaving such children when all the 
children named of the testator were dead, 
and the youngest grandchild attained to the 
age of twenty-one yeai-s. The bill informs 
us that such were the- facts with respect to 
Mrs. Maiy Medary, the testator^s grand- 
child, born of his daughter Mary. Is the 
will valid as to her children, the great-grand- 
children of the testator? 

In order to solve properly this question 
we must recur to the statute other than that 
part of it which relates to estates tail. The 
latter has already been considered and held 
to have no application, there being no such 
.estate created by the will. The other part 
of the statute, as^ remarked in our analysis, 
prohibits deeds and wills except to persons in 
being w^hen the deed or will is made, or 
their immediate issue or their immediate de- 
scendants. The phrase "persons in being" 
needs no remark. "Immediate issue" means 
I "children-" Turley v. Turley, 11 Ohio SL 
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173. "Immediate descendants" . "includes all 
to Tk'liom under the statute of descents an 
estate would have descended immediately 
from the particular persons whose descend- 
ants they, by the will are required to be." 
Turley v. Turley, supra. The children of a 
deceased gitindchild here are next in the 
line of descent after their parent from the 
testator's child whose descendants the stat- 
ute requires them to be. This, according to 
the authority cited, brings them within the 
categoiy of the statute touching "immediate 
descendants," and within the permission 
given by the statute to deed or devise to 
persons belonging to that class. A brief 
analysis of Turley v. Turley will set analo- 
gies of that case to the one in hand in a 
clear light. There the testator devised the 
real estate to F., an unmarried daughter, for 
life; remainder at her death to her children 
then living, and the descendants of those 
children who might be dead, to be divided 
equally per stirpes. F, mai-ried, and had 
thirteen children. At her decease ten only 
were living, two had pre-deceased, leaving 
issue, and one without issue. It was held 
that the devise to the children of the pre- 
deceased children was not in conflict with 
the statute. That there was an intei-ven- 
ing life-estate in one case, and an interven- 
ing trust estate in the other, with respect to 
the grandchildren, is immaterial. The legal 
position and rights of the children of a de- 
ceased grandchild of the testator were iden- 
tical to both cases. As to them, the point 
of remoteness arising under each will was 
exactly the same. The judgment of the 
court in Turley v. Turley is as binding upon 
us as if the points decided were a part of 
the statute. It is our duty to administer 
the law in this litigation in all respects as 
if we were sitting here as a local court of 
the state. Stevenson v. Evans, 10 Ohio St, 306, 
has also an important bearing upon this 
case. A testator gave property to two daugh- 
ters and two grandsons for life, and de- 
clared that the portion in which each had a 
life-estate shall descend, and pass "abso- 
lutely, unconditionally and in fee-simple re- 
spectively to the children of each lawfully 
begotten of the body of each, or the cliildren 
or child lawfully begotten of the body of 
such child or children." Cross-remainders 
(not necessary to be particularly adverted 
to), upon several contingencies were pro- 
vided for. The last devise was held to be 
valid. The court said: "The testator had 
undoubtedly a right to provide for persons 
who might be in being at the time of the 
death of the tenants for life. He had the 
right to give the property to the children of 
such tenants, living at the time of their 
death, though not born at the time the Avill 
took effect. In the event of the death of any 
such children before the termination of the 
life estate, leaving children, he had a right 



to substitute the latter in the place of their 
parents. It is not, as appears to be sup- 
posed by counsel, a substitution of a remote 
class of unborn children, but of children 
whose parents having died before the ter- 
mination of the life-estate, must under the 
designation of the child or children of such 
parents, be then known and determined. 
Strike out the phrase "life-estate" from the 
passage we have quoted and insert in its 
place "particular estate" (we refer to the 
estate vested in trust in the executors), and 
its language would be as well applicable to 
this case as to the one in which it was ex- 
pressed. It will be obsei-ved that in Tur- 
ley V. Turley, Stevenson v. Evans, and in 
this ease, the ultimate devisees were alike 
the immediate descendants of the person in 
being when the will was made— that if no 
will had been made by the testator or by 
immediate devises, a portion of the property 
would have come under the statute of de- 
scent directly to them; and that their sub- 
stitution in place of their deceased parents 
did not and could not for a moment delay 
the final disposition of the property undeV 
and pui-suant to the will. They take by the 
substitution exactly when and what the par- 
ent would take If living. The result as to 
perpetuity would have been exactly the same 
if the substitutionai-y clause had been omit- 
ted from the will. To hold it void would 
involve the sacrifice of substance to form. 
Here the intention of the testator is indis- 
putably clear. We can see no sufficient rea- 
son why it should be defeated. The result 
of the two eases referred to is that the stat- 
ute is not to be disjunctively construed. 
This must be so, or otherwise the solecism 
would follow that while thei*e could be pro- 
vision made for those in the last category 
designated, there could be none at the same 
time for those in the prior ones. There is 
no restraint by the statute but what is ex- 
pressed. "We can interpolate none. 

Several points not noticed were pressed up- 
on our attention with learning and great abil- 
ity by the counsel who argued in support of 
the demun-er. It was our intention fully to 
discuss them. The length which this opin- 
ion has already reached, admonishes us to 
draw to a close. We have felt the less hes- 
itation in coming to the conclusion we have 
indicated, becaiise. Avere it different, and 
our judgment should be reversed on appeal, 
the case would have to be remanded for 
trial in its other aspect, and there might be 
a second appeal. This would involve a de- 
lay of several years in its final determina- 
tion. As it is, the whole case can go up at 
the same time. But one appeal will be 
necessary, and the judgment of the supreme 
court thereupon will be final and conclusive. 
The demun-er is oveiTuled, and leave will be 
given to the defendants who filed it to an- 
swer the bill. 
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McARTHUR v. HOGAN. 

[Hempst. 2S6.]i 

Superior Court, Territory of Arkansas. July, 
1835. 

REPiiEvix— Affidavit— iJfADEQUATE— Judgment 
OF Retorso. 

1. Where an affidavit in replevin omits to state 
that the plaintifE was lawfully possessed of the 
property, and that it was unlawfully taken from 
liis 'possession and without his consent, it is fa- 
tally defective, and it is proper to dismiss the 
suit. 

2. Judgment of retorno, not technically cor- 
rect, but substantially good. 

[This was a suit by Charles ilcArthur 
against Young Hogan. Heard on appeal.] 
Before JOHNSON and YELL, JJ. 

OPINION OP THE COURT. In this ac- 
tion of replevin, two questions are presented 
for the consideration of the court. First, the 
sufficiency of the affidavit of the plaintiff; 
and second, the legality of the judgment ren- 
dered by the court. The affidavit made by 
the plaintiff in the court below, is manifestly 
defective and insufficient. It contains no 
averment that the plaintiff ever was possess- 
ed of the property, or that it was unlawfully 
taken from his possession and without his 
consent. These averments are required by 
the statute (Ter. Dig. 457), and the affidavit 
being thus fatally defective, the suit was 
properly dismissed by the couit. Our stat- 
ute provides, that if any plaintiff in replevin 
shall fail to prosecute his suit with effect, 
the judgment shall be, that he return the 
property taken. Ter. Dig. 458. Has the 
circuit court rendered such a judgment? Al- 
though' the judgment is not in the technical 
language of the usual forms, yet we think it 
substantially corresponds with approved 
precedents. The judgment is as follows: 
"Therefore, it is considered that the said 
plaintiff take nothing by the said writ, and. 
that the said defendant have a return of the 
property so replevied as aforesaid." The 
judgment rendered in the case is, in our opin- 
ion, substantiallj' for a return of the prop- 
erty, and although not formally, is substan- 
tially correct Judgment affirmed. 
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MACKBEE V. GRIFFITH. 

[2 Crauch, O. C. 336.] i 

Circuit Court, District of Columbia. Oct. 
. Term, 1822. 

Contracts — BoAito asd Lodgisq — Prostitutes. 

A woman who keeps prostitutes for gain can- 
not recover in an action against them for board- 
ing and lodging. 

Indebitatus assumpsit ana quantum meruit, 
for boarding and lodging. 

THE COURT, upon the motion of Mr. Key 
and Mr. Lear, for defendant, instructed the 
jury, that if they should be satisfied by the 
evidence, that the plaintifr kept a bawdy- 
house, and that the defendant lived with her 
for the purposes of prostitution, and that the 
plaintiff was to derive any profit from the 
prostitution of the defendant, the plaintiff 
could not recover in that action. 

Mr. Jones, for plaintiff, did not object to 
the instruction. 



iilcAVOY (UNITED STATES v.). See Case 
No. 15,054. 

1 [Reported by Samuel H, Hempstead, Esq.] 



Case No. 8,661. 

McBRATNEY v. USHER. 

[1 Dill. 367.] 2 

Circuit Court, D. Kansas. 1870, 

Rejioval, of Causes— Papeus to be Filed— Pro 

CESS. 

1. In a case removed from a state court to the 
United States court under section 12 of the ju- 
diciary act [1 Stat. 79], it is incumbent on the 
party who applies for the removal, to file in the 
latter court, not only a copy of the summons, or 
other process, but also of the declaration, peti- 
tion, or bill, the petition for the removal, and 
the order, if any was made, of the state court 
thereon. 

[Cited in Woolridge v. SIcKenna, 8 Fed. 667; 
Kansas City & T. Ry. Co. v. Interstate 
Lumber Co., 36 Fed. 11.J 

2. The word "process," used in this section, is 
equivalent in meaning to the word "proceed- 
ings." Arguendo, per Dillon, Circuit Judge. 

3. The practice of the court in causes thus re- 
moved, stated. 

Motion by the plaintiff to remand the 
cause to the state court from which, on the 
petition of the defendant, Usher, it was re- 
moved into this court. The facts pertaining 
to the motion are these: On the first day of 
the present tei-m, Usher entered in this court 
a certified copy of the summons, or process, 
by which the action was commenced in the 
state court, and of the returns thereon. No 
copy of the declaration, or of the petition for 
the removal, nor of any other paper, is filed 
in this court. Although both parties concede 
in argument that an order for the removal 
of the cause was made by the state court 
upon the petition of Usher, yet no certified 
or other copy of this order is here produced, 
entered, or filed. In a word, there is noth- 

1 [Reported by Hon. William Granch, Chief 
Judge.] 

2 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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Ing at "present on the files of this court but 
Si copy, properly certified, of the summons 
4in(i the returns of the sheriff thereon. These 
-show that the plaintiff commenced, in one 
■of the state courts of Kansas, an action 
•against the Kansas Pacific Railway Company 
and John P. Usher, as defendants; and that 
the railway company was not served with 
process, but that Usher was. The plaintiff 
is stated to be a citizen of Kansas. The 
ground of the present motion to remand is, 
that the railway company is a coi-poration 
tcreated by the state of Kansas, and therefore 
a citizen thereof, and the defendant. Usher, 
although a citizen of Indiana, is not entitled 
-to have the cause removed. The right to a 
removal is based on section 12 of the judi- 
ciary act. 

Mr. Wheat, for the motion. 
jVIr. Usher, for himself, contra. 

Before DILLON, Circuit Judge, and DE- 
LAHAY, District Judge. 

DILLON, Circuit Judge. It is conceded 
that tJie order for the removal was made 
-under section 12 of the judiciary act. The 
ground of the motion to dismiss the cause 
from this court, and to remand it to the state 
<;ourt, is, not that the party procuring the 
removal has not brought into the court the 
proper copies of process and proceedings in 
the court which ordered the transfer, but 
■simply that since there were two defendants, 
one (the railway company) being a citizen of 
the state, and the other not, the non-resident 
--defendant was not entitled, under this sec- 
tion of the judiciary act, to have the cause 
removed. If at the time the order for the 
removal was made there were two such de- 
fendants, it is true, according to the settled 
construction of the act of 1789, that one of 
the defendants, though a non-resident, would 
not have a right to have the cause trans- 
f eired to the federal court. With the act of 
July 27, 1866 [14 Stat. 306], giving, under 
■ceitain circumstances, the non-resident de- 
fendant such a right, we have nothing to do. 
But we do not know from anything now he- 
lore us that there were two defendants to 
the cause when the order for the removal 
was made. Two are named it is true, in the 
:summons, but only the defendant who pro- 
cured the removal seems to have been sei'v- 
ed; and the cause may, for aught now ap- 
pearing, have been dismissed as to the other 
-^defendant, the railway company. If it be 
^conceded that this company is a resident cor- 
poration, and that the eouit can judicially 
notice it to be such, still, for the reason 
:above suggested, there is nothing showing 
the removal to have been improperly oi'- 
dered. The motion, on the ground on which 
It is made, is not weU taken, but for the 
reasons below given, it will be denied, with 
leave to renew it, if the plaintiff shall be so 
advised. 

The circumstances of the case suggest the 



inquiry, what is required of the party wlio 
procures the removal of a cause to this court 
under section 12 of the judiciary act, in re- 
spect to entering herein copies of the papers 
filed, and proceedings had in the state court. 
Assuming the citizenship and amount to be 
such as to give the right of removal to the 
non-resident defendant, what must he after- 
wards do in order to comply with the re- 
quirements of the act? It will be recollect- 
ed that he must apply for the removal before 
plea or answer, and when there can at most 
be on file in the state court the summons or 
other process by which the suit was com- 
menced and the declaration, petition, or bill 
of complaint. The act requires the defend- 
ant to "file a petition for the removal of the 
cause," and this should state the grounds on 
which the party rests his right to the re- 
moval, and, in connection with the pleadings, 
should show affirmatively, that such right 
exists. If the right to a removal is not thus 
made to appear, the application snould be 
denied by the state court; and if improperly 
gi-anted, the cause must be dismissed or re- 
manded by the circuit court. Not only is the 
party to file such a petition, but he must 
also "offer good and sufficient surety for his 
entering in such court, on the first day of 
its session, copies of said process against 
him;" * * * "and the said copies being 
entered as aforesaid, in such court of the 
United States, the cause shall there proceed 
in the same manner as if it had been brought 
there by original process." 

In the course of the argument the defend- 
ant contended that the act did not require 
him to cause to be transmitted to this court 
a copy of the declaration, or of the petition 
for removal, or of the order of the state 
court thereon, but it is sufficient to enter, 
without more, a copy of the summons, and 
afterwards declare anew under the rules and 
practice of the court. It is our opinion up- 
on an examination of the whole of section 12 
of the judiciai-y act, that the paxty who ob- 
tained the removal should procure and enter 
in the circuit court a transcript or certified 
copy of the summons or other like process, 
and also of the first pleading filed by the 
plaintiff, whether a declaration, petition, or 
bill; and also of the petition for the remov- 
al, and any order of the state court thereon. 

The language of the act is that if "a suit 
be commenced in any state court," etc., and 
the non-resident defendant petitions for the 
removal, and offers surety for entering in 
the federal court "copies of said process 
against him," etc., the state court shall pro- 
ceed no fmther in the cause "and the said 
copies being entered as aforesaid," the cause 
shall proceed as if brought in the United 
States court by original process. 

It is argued that the word "process" refei's 
to the summons or original writ, and that it 
is sufficient to enter a copy of this, without 
more. But our opinion is otherwise. The 
phrase "said process" refers to the "suit 
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commenced;" and as bere used, the word 
"process" is equivalent to tlie word "pro- 
ceedings." Tlie word "process" is used as 
synonymous with tlie word "proceedings" in 
the first process act of September 29, 17S9 
(1 Stat. 94, § 2), passed only five days after 
the judiciaiy act. This circumstance tends 
to confirm the view above suggested, but its 
correctness may, perhaps, be more satisfac- 
torily shown by other considerations. 

If it be sufficient, as maintained by the de- 
fendant, simply to file or enter a copy of the 
original process, how, let it be asked, is the 
United States court to -know that any order 
of removal was ever made or denied by the 
state court? for such a copy cannot of 
course, give any information on these points. 
If a copy of the original declaration or plead- 
ing on the part of the plaintiff is not re- 
quired to be entered in the cii'cuit court, how 
is that court to know what the "matter in 
dispute" is, or its value? and if a new dec- 
laration, or petition, or bill be filed, how is it 
to know that it is the same matter which 
was set up in the like pleadings filed in the 
state court? If a copy of the petition for re- 
moval is not required, how is the com*t of 
the United States to know whether it made 
a case entitling the party to a removal and 
authorizing it to take jurisdiction? Since, 
then, it is absolutely necessary that one of 
the parties should put the United States 
tribunal in possession of these data, it is 
reasonable to construe the act to require this 
to be done by the party who sought the re- 
moval, and not by his adversary. 

The practice of the court will be conform- 
able to these views. It will also be -the 
practice that when the pai-ty appljang for 
the removal shall fail, within the time pre- 
scribed by statute, to enter a complete tran- 
script of the papers and proceeduigs in the 
state court, to permit the advei-se party to 
file the same or the omitted parts thereof, 
unless cause be shown to the contrary, and 
the suit will stand and be proceeded in, the 
same as if all the papers had been filed by 
the applicant for removal, or in such man- 
ner as may be otherwise ordered by the 
court. 

Guided by these suggestions, the parties 
may take such further steps as they see fit, 
and meantime the motion to remand will 
stand- denied, with leave to renew it on other 
grounds before, or on the same grounds 
after, a certified copy of the papers and pro- 
ceedings in the state court shall have been 
entered or filed herein. Ordered accord- 
ingly. 

NOTE. See Sweeney v. Coffin [Case No. 7,- 
C86], construing other provisions of section 12 
of the judiciary act, as to the right to remove, 
and construction of various statutes on that 
subject. See, also. Sands v. Smith [Case No. 
12,305]; Case v. Douglas [Id. 2,491]; "Webster 
V. Crothers [Id. 17,334]; Garden City Manufg 
Co. V. Smith [Id. 5,217]; Beecher v. Gillett [Id. 
1,225]. Under the act of July 27, 1866, defend- 
ants claiming the right of removal need not 
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join, but may apply separately as they are serv- 
ed with process or otherwise brought into coiu-t. 
Fisk V. Union Pac. R. Co. [Oases Nos. 4,827, 
4,828], ^outh. Dist. N. T., per Nelson and 
Blatehford, JJ. 
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In re McBRIDE. 

[19 N. B. R. 452.] i 

District Court, E. D. Michigan. July 1, 1878. 

SuBKOQATiON— Check Received bt Revenue Of- 
FXCEi: — Rights against Dkawer. 

A United States revenue officer must account 
to the government, in lawful money, for all 
sums received by him as such officer. And, if 
he make good to the government, by payment, 
the amount of a dishonored cheek which he had 
received from a government debtor, he is a 
guarantor on behalf of such debtor, of a most 
meritorious character, and will be entitled to 
be subrogated to all the rights of a guarantor in 
any proceeding to collect the amount. 

The register certified that on th€i 25th day 
of January, 1878, Charles R. Wing proved on 
behalf of, and in the name of the United 
States of America, a claim against said bank- 
rupts [James G. McBiide, Caleb Ives, and 
Seth L. Carpenter] in the sum of two thou- 
sand and ninety dollars and forty cents, for 
revenue stamps sold by said Wing as the 
deputy of H. B. Rowlson, collector for the 
Third revenue district of Michigan; that the 
assignee instituted proceedings under general 
order 34 for the re-examination of the daim; 
pending which, "Wing filed a petition to be 
subrogated to the claim as proved in favor of 
the United States. 

Both proceedings were heard together, tes- 
timony was taken, and the parties heard by 
counsel; the assignee by Mr, T. Romeyn, 
and Wing by Mr. A. Russell. The register 
entered an order dismissing the petition for 
the re-examination of the claim, and that 
Wing be subrogated to the rights and inter- 
ests of the United States; which order, at 
the request of the assignee, the register cer- 
tified into court for determination by the dis- 
trict judge. 

By HOVEY K. CLARIIB, Register: 

The principle of subrogation is well stated 
in the article under this title in Johnson's 
Cyclopedia, thus: "Whenever a person sec- 
ondarily liable for a debt pays the same, the 
demand is not thereby absolutely discharged; 
but he, at once, by the operation of the equi- 
table doctrine, succeeds or becomes subrogated 
to all the rights, remedies, and securities 
which the creditor held against the debtor 
primarily liable, and may enforce the same 
as a creditor against such debtor in order to 
reimburse himself for the outlay which he 
has made on behalf of that party." The illus- 
trations usually given of the application of 

1 [Reprinted by permission.] 
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tliis principle are those of mortgagees, sux-e- 
ties, and guarantors. 

In tliis case, Wing, as deputy collector, had 
sold to the bankmpts revenue stamps to the 
amount of two thousand and ninety dollars 
and forty cents. At the time of the sale of 
one thousand dollars of these stamps, two 
checks on a firm of bankers in Detroit, drawn 
by C. Ives, one of the bankrupts, were de- 
livered to Wing, one for five hundred dollars 
and one for five hundred and ninety dollars 
and forty cents, both of which were dishon- 
ored on presentation. Stamps to the amount 
of one thousand dollars more were delivered 
on the day of the failure of the bankrupts, 
to their shipping clerk, on his statement that 
Mr. Ives was ready to pay for them. Much 
of the testimony taken seems to have for its 
purpose to show some arrangement between 
the bankrupts, Mr. T. E. Wing, the father 
and bondsman of the deputy collector, and 
Mr. C. R. Wing; but, whatever it shows, the 
fact Is left clear that stamps to the value 
claimed were delivered to the bankrupts, and 
they have not been paid for. The testimony 
also shows that the government makes no 
claim against the bankrupt's estate, because 
the amount has been assumed and paid by 
Mr. Wing, fhe deputy collector, either out 
of his own money, or by means fm-nished by 
his father, who is his bondsman. He made 
this payment because he had become legally 
liable for the value of the stamps which he 
had delivered to the bankrupts, and for 
which they had not paid. This liability re- 
sults from his duty as a public oflScer to take 
nothing but money. That public officers do 
constantly take checks upon banks as money, 
and that their own and the convenience of 
business men dealing with them is thereby 
promoted, is, probably, weU known. But if 
they should refuse to take anything but coiu, 
or the currency fui*nished by tlie government, 
and should then be imposed upon by counter- 
feits, then- liabilitj'^ would be the same as it 
is upon a protested check; and thus whatever 
they take, they become, as public oflicers, 
guarantors to the government, oil behalf of 
the parties with whom they have dealings, 
that that which they treat as money shall 
produce money to the government. A collect- 
or in the position now occupied by Mr. Wing 
is a guarantor of the most meritorious char- 
acter. If the government were now prosecut- 
ing this claim, it would be paid in full, and 
it seems to me inequitable to allow the gen- 
eral creditors of the bankrupts' fjstate to l)e 
benefited at the expense of the deputy collec- 
tor, who, to make good his guaranty to the 
government, has assumed and paid the sum 
owing by the bankrupts' estate. 

T. Komeyn, for assignee. 
A. Russell, for claimant. 

BROWN, District Judge, approved the opin- 
ion of the register, and direcred an order to 
be entered subrogating Wing to the rights of 
the United States as a preferred creditor. 
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In re McBRIDE. 

[1 Wkly. Notes Gas. 16.] 

District Court, E. D. Pennsylvauia. Oct. 1, 
1874. 

BANKiioPTor Pkaotice— Registeu's Fees—No 
Assets in Hands of Assignee. 

The register reported to the court that he 
had received no payment for his services, ex- 
cept the deposit fee of §50, no assets having 
come into the hands of the assignee, and pe- 
titioned the court to make an order upon 
the intervening and petitioning creditors for 
the payment of his fees, as provided in the 
47th section of the bankrupt act [of 1867 (14 
Stat 540)3. 

THE COURT thereupon ordered the peti- 
tion to be set down for a hearing, and notice 
to be given to the intervening and petition- 
ing creditors, as well as to the banki-upt. 
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Case No. 8,664. 

in re McBRIDE. 

[1 Wkly. Notes Cas. 42.] 

District Court, E. D. Pennsylvania. 
1874. 

Bakkudptct Practice— Costs. 

Proof of notice to petitioning creditors be- 
ing made, THE COURT ordered that the 
clerk tax register's and clerk's costs and fees, 
and that the bankrupt pay the same. 



McBRIDE (OSBORN v.). See Case No. 10,- 
593. 

McBRIDE (PROCTER v.). See Case No. 11,- 
441. 



Case No. 8,665. 

In re McBRIEN. 

[2 Ben. 513; i 2 N. B. B. 197 (Quarto, 73).] 

District Court, S. D. New York. Oct. 27, 1868. 

Examination of Bankrdpt—Okder— Affidavit. 

Where the assignee of a bankrupt appHed for 
an order for his examination, which was gi'ant- 
ed, and, after his examination under it had 
been commenced, the bankrupt moved to vacate 
the order because it was not founded on affida- 
vit, which motion the register denied: Held, 
that the register's decision was correct. 

[Cited in Re SoHs, Case No. 13,165: Re Dole, 
Id. 3,965.] 

2 [The application of John Sedgwick, as- 
signee, &c., of the above named bankrupt, 
shows; That he is the assignee of the estate 
and effects of the above named bankrupt, 
and that he applies for an order that the 
above named bankrupt attend before James 
F. Dwight, register, and submit to the exami- 
nation required by the twenty-sixth section of 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [From 2 N. B. R. 197 (Quarto, 73).] 
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the bankrupt act [of 1S67 (14 Stat 529)]. 
Jolin Sedgwick, Assignee. 

[I, James F. Dwiglit, ttie register in charge 
of this entitled matter, do hereby certify that 
in the course of proceedings herein, the fol- 
lowing question arose pertinent to the pro- 
ceedings: 

[On the 25th day of May, 186S, Charles Mc- 
Brien was duly adjudged a bankrupt upon 
his own petition. On the 22d day of July, 
1S68, John Sedgwick, who had- been duly ap- 
pointed assignee, made an application in 
writing (which is hereto attached) for an or- 
der that the bankrupt attend at the cham- 
bers of this court before me, to submit to the 
examination required by the twenty-sixth 
section of the act. The order applied for was 
issued "by me, and the bankrupt, in obedience 
thereto, attended on the third day of Septem- 
ber, ISOS, made his formal declai-ation under 
oath, and his examination was commenced 
on that day and adjourned to October 9th, 
and then to October 13th. 

[October 13th, pursuant to adjournment, 
the bankrupt appeared, and, through his 
counsel, Robeit N. Waite, Esq., moved to va- 
cate the order granted on the 29th July, on 
the ground that the application for the or- 
der to examine the bankrupt should be found- 
ed upon an affidavit giving some good and 
sufficient reason why the order should be 
granted, and cited, in support of his motion, 
In re Adams [Case No. 39], 

[Mr, Sedgwick, the assignee, was heard in 
opposition. 

[The motion to vacate the order was de- 
nied, and the bankrupt, through his counsel, 
prays that the question may be certified to 
the judge as to whether the register erred in 
refusing to grant the motion to vacate the 
order for the bankrupt's examination, which 
prayer is granted in accordance with the 
rules of practice, and this certificate made in 
conformity thereto. 

[By the Register: 

[I can see no reason for vacating the order, 
or why the bankrupt is not properly under 
examination. Section twenty-six of the bank- 
rupt act says: "The court may, upon the 
application of the assignee, * * * or 
without any application, at all times require 
the bankrupt, upon reasonable notice, to at- 
tend and submit to an examination," &c. 
Neither the law, nor the rules or forms of the 
supreme court framed under it, have provided 
that the application shall be under oath; 
and it would seem, from the use of the word 
"may," that it is left to the discretion of the 
court whether to allow the order, and what 
cause shall be shown for it. The bankrupt 
is theoretically a ward of the court during 
the pendency of his case, and may be called 
upon by the court at all times, without appli- 
cation of any one, to submit to the examina- 
tion required by the twenty-sixth section, and 
as the assignee is a quasi officer of the court 
in each ease, it would seem necessary that 
the court should be satisfied only of the bona 
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fides of the assignee's application to issue an 
order thereon for the bankrupt's examina- 
tion. The assignee is entitled to the fullest 
information concerning the estate under his 
charge.* Furthermore, in this case the bank- 
rupt is actually under oath, and his examina- 
tion is progressing, being suspended only 
pending the decision of this question, and it 
was not till the third sitting that any objec- 
tion to the form of the assignee's application 
was made. I have examined the record of 
the case of Adams referred to. Which above 
facts and opinion are respectfully submitted 
to the judge for his opinion.] 3 

In this case tlie assignee of the bankrupt 
made application in writing to the register 
for an order directing the banki-upt to at- 
tend and be examined pursuant to the 2Uth 
section of the bankruptcy act. The register 
made the order, and in pursuance of it th»i 
bankrupt attended, and his examination was 
commenced and then adjourned. On the 'Ad- 
journed day, the bankrupt's counsel moved 
to vacate the order, because the application 
for it was not made on affidavit. The reg- 
ister refused, to vacate it, and, on the bank- 
rupt's request, certified the question to THJE3 
COURT (BLATOHFORD, District Judge), 
which sustained the ruling of the register. 

[See Case No. 8,666.] 



Case Wo, 8,666. 

In re McBRIEN. 

[3 Ben. 481; i 3 N. B. R. 344 (Quarto, 90).] 

District Court, S. D. New York. Nov. 1869. 

Examination op Baxkuupt — Propejitt ijt His' 
Possession after the Filing of His Petition. 

Questions put to a bankrupt by the assignee in 
bankruptcy, tending to show that, within a 
short time after the filing of his petition, he 
had an amoimt of money in his possession, which 
he had not acquired by the transaction of any 
business subsequent to such filing, are proper. 

2 [I, James F. Dwight, register of said 
coui*t in bankruptcy, hereby certify that in 
the coui-se of the proceedings in said cause 
before me, the following question arose per- 
tiaent to said proceedings, and was stated 
and agreed to by counsel for the opposing 
parties, Mr. John Sedgwick, assignee, etc., 
and Mr. Robert N. Waite, attorney for the 
bankrupt. The bankrupt being under ex- 
amination declined and refused to answer 
certain questions propounded by the said as- 
signee who was examining him. The said 
questions are fully set out in the statement 
of the assignee hereto annexed. And the 
said parties requested that the same should 
be certified to the judge for his opinion there- 
on, which is hereby done and the statements 
of the said parties hereto attached. I think 
the questions should be answered. 

3 [From 2 N. B. R. 197 (Quarto, 73).] 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission,] 

2 [From 3 N. B. R. 344 (Quarto, 90),] 
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[Statement of Counsel: Tile counsel for as- 
signee insists that on the examination of tlie 
bankrupt, Questions "370: When did you 
first do any business, if at all, after filing 
your petition? 371. Have you done any 
business since you filed your petition? 372. 
Before going into business, after filing your 
petition, were you in the possession of any 
money? 373. Have you had any place of 
business since filing your petition? 374. 
Since filing your petition, have there been 
kept any books of account of your business? 
375. Since filing your petition, have you kept 
in your own name or otherwise any bank ac- 
count? 376. In the month of April, 1S6S, 
were you not in the possession of or control 
of some hundreds of dollars in money? 377. 
Since filing your petition, have you not made 
deposit of some thousands of dollars in mon- 
ey? 378. Since filing your petition herein on 
the nth of March, 1868, and before April 
6th, 1868, did you not make deposit of some 
thousands of dollars in money?" were rele- 
vant, and bankrupt should answer them. 
The assignee was entitled to any facts, di- 
rectly or circumstantially tending to show 
that the bankrupt, before filing his petition 
in bankruptcy, was in possession of money, 
which he had concealed, but which should 
have gone to the assignee. Now, the ques- 
tions, if answered, might have exhibited this 
train of circumstances, that on the 11th of 
ilarch, 1868, the bankrupt filed his petition, 
that fi-om that time to April 6th, 1808, he 
did no business, or if he did any business he 
made no money in it, but that on the 6th of 
April, 1868, he was in possession of some 
hundreds or thousands of dollars in money. 
The assignee might then claim that the bank- 
rupt was to show affirmatively how (if such 
was the fact), that being in no business or 
making no money, he acquired that money 
subsequent to the adjudication of bankrupt- 
cy, or the assignee, knowing by the answer 
to the questions, that bankrupt was under 
the exceptional circumstances in possession 
of money, be able to ti-ace out the occur- 
rences, and show by banki-upt's or other wit- 
nesses' testimony that that money had been 
acquired by bankrupt before the filing of the 
petition. At any rate, the position taken, 
that, because the assignee is not entitled to 
property acquired by him after filing his pe- 
tition, the bankrupt is not obliged to disclose 
whether he was in possession of large sums 
of money soon after bankruptcy, is not 
sound. The point of inquiry in such cases is, 
when did the bankrupt acquire it, and how? 
The assignee will have to show that it was 
■acquired before bankruptcy, and he may also 
show that, though acquired after, still it was 
the proceeds of property or effects belonging 
to the assignee. An investigation may com- 
mence by showing means and going to the 
result, or showing the result, and discovering 
the means by further examination. The as- 
signee distinctly asserts that the purpose 
was not to obtain information as to property 



acquired by bankrupt after filing his petition, 
but was to show that he had a large sum of 
money in his possession at the time of going 
into bankruptcy, which he concealed until 
April 6th, 1868, when he deposited it for his 
own purposes. John Sedgwick, of Counsel 
for Assignee, etc. 

[Counsel for bankmpt submit that he was 
not compellable to answer the questions sev- 
erally numbered 370, 371, 372, 373, 374, 375, 
376, 377, and 378-] 2 

BLATOHFORD, Distiict Judge. The ques- 
tions were proper and relevant, and must be 
answered. The clerk will certify this deci- 
sion to the register, James F. D wight, Esq. 

[See Case No. 8,665.] 



McBUENEY (GOODYEAR v.). See Case No. 
5,574. 

McCABE (DANIELS v.). See Case No. 3,567. 



Case Wo. 8,667. 

McCABE V. MeKINSTRY. 

[5 Dill. 509.] 1 

Circuit Court, D. Minnesota. 1878. 

■WAREnousE Grain Receipts— Sale— Bailment- 
Evidence. 

1. Criteria of sales and bailments in respect 
of grain in warehouses and elevators stated. 

[Cited in Thorne v. First Nat. Bank, 37 Ohio 
St. 258.] 

2. Parol evidence of the manner in which and 
the purpose for which the grain was received 
and the use made of it, is admissible, in connec- 
tion with the receipt of the warehouseman, to 
determine whether, as between the immediate 
parties, the transaction was a sale or bailment. 

[Cited in State v. McBride, 81 Mo. 349.] 

3. The act of the legislature of Minnesota of 
March 3d, 1876, "to regulate the storajre of 
grain," construed in connection with Rahilly v. 
Wilson [Case No. 11,532]. 

[Error to the district court of the United 
States for the district of Minnesota.] 

The plaintiff is the assignee in bankruptcy 
of the Winnebago City Mill Company. The 
action was brought to recover ?576.65 alleged 
to have been received by the defendant of 
the banki-upt April 20th, 1876, as a fraudu- 
lent preference under the bankrupt act [of 
1867 (14 Stat 517)]. On May 1st, 1876, the 
mill company filed its voluntary petition in 
bankruptcy, and on the next day was ad- 
judged to be a banlvrupt. On March 20th, 
1876, the defendant authorized Cussens, the 
secretary of the mill company, to purchase 
certain wheat for him, which was done, and 
the following instrament executed, viz.: "550 
bushels. Winnebago City, Minn., March 
20th, 1876. Received of Paul McKinstry, 
five hundred and fifty bushels of No. 1 hard 

2 [From 3 N. B. R. 344 (Quarto, 90).] 
1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here i*eprinted by permission.] 
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Tvlieat, at his risk in case of fire, and free 
of storage until sold. "Wmnebago City Mill 
Co., per J. M. Cussens, secretary." Tlie 
wheat was delivered to the mill company. 
What was done with it, or what use was 
made of it, does not appear from the hill 
of exceptions. The money value of the 
wheat was afterwards, April 20th, 1876, paid 
to the defendant and this receipt surrendei-ed. 
It does not appear that this wheat, or any 
wheat, was on hand when this payment was 
made. This is the payment in respect of 
which the recovery is sought, on the ground 
that it was a fraudulent preference. There 
was a trial by jury and a judgment for the 
plaintifif. The defendant sues out a writ of 
error, and relies, to reverse the judgment, 
upon the following exceptions appearing in 
the hill of exceptions: "The plaintifC offered 
to show by the said witness that the wheat 
Specified in said receipt as received from 
Paul McKinstiy (which was the same wheat 
for which defendant was charged with hav- 
ing received the sum of money alleged in the 
complaint) was not received for the purpose 
of being stored or bailed, but was received 
for the purpose of being ground into flour 
at the mill of the said bankrupt, and to be 
paid for in monej by said company, and that 
that was the intention of the pailies; to the 
introduction of which evidence the counsel 
for the defendant then and there objected, 
on the ground that the said receipt was in the 
nature of, and was, a conti-act in writing, 
and expressed the intention of the pai-ties, 
and could not be altered or impeached by 
parol proof." 

After the evidence was concluded, the de- 
fendant by his counsel asked the court to 
charge the jury as follows: 

"5a0 bushels. Winnebago City, :Minn., 
March 20th, 1876. Keceived of Paul Mc- 
Kinstry, five hundred and fifty bushels of 
No. 1 hard wheat, at his risk in case of fire, 
and free of storage until sold. Winnebago 
City Mill Co., per J. Sf. Cussens, secretary." 

First "That if the juiy believe that the 
wheat for which McKinstry received the 
money was receipted for by a receipt similai 
to the above in form and date, that the same 
was a bailment of property, and not a sale, 
and that the .assignee cannot impeach the 
receipt or contract expressed as above by 
larol proof;" which insti-uction the comi; re- 
fnsed to give, and to which refusal so to 
charge the defendant by his counsel then and 
there duly excepted. 

Second. "That if the jury believe that the 
paying of IMeKinstry by Cussens, for the mill 
compans', was upon and for the wheat re- 
ceipt similar to the above, that the same 
was not a fraudulent preference in the law.'' 

The court refused so to charge the jiuy, and 
to which refusal the defendant by his counsel 
then and there duly excepted. 

The following is the act of the legislature 
of the state of Minnesota referred to in the 
opinion of the eomt: 
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"An Act to Regulate the Storage of Grain. 
"Be it enacted by the legislature of the state 
of Minnesota: 

"Section 1. Tfiat whenever any grain shall 
be delivered for storage to any person, as- 
sociation, or corporation, such delivery shall 
in all things be deemed and treated as a 
bailment, and not as a sale of the property 
so delivered, notwithstanding such grain may 
be mingled by such bailee with the grain 
of other persons, and notwithstanding such 
grain may be shipped or removed from the 
warehouse, elevator, or other place where the 
same was stored. And in no ease shall the 
grain so stored, and which such bailee may 
hereafter be required to keep on hand, bo 
liable to seizure upon any process of any 
court in an action against such bailee. 

"Sec. 2. W^henever any grain shall be de- 
posited in any warehouse, elevator, or other 
depository for stoi-age, the bailee thereof 
shall issue and deliver to the person so stor- 
ing the same a receipt or other written in- 
stiiiment, which shall, in clear terms, state 
the amount, kind, and grade of the grain 
stored; the terms of storage, and if advances 
are made, the words 'advance made;' which 
receipts shall be prima facie evidence that 
the holder thereof has in store with the party 
issuing such receipt the amount of grain 
of the liind and grade mentioned in such 
receipt; and any warehouseman, proprietor 
of an elevator, or bailee who shall issue any 
receipt or other written instrument for any 
grain received for storage, which shall be 
false in any of its statements, shall be guilty 
of a misdemeanor, and shall, upon conviction, 
be punished by a fine not exceeding three 
hundred dollars, or imprisonment in the 
county jail not exceeding three months, or 
by both such fine and impiisonment. 

"Sec. 3. It shall be the duty of every pei'- 
son, association, or corporation receiving any 
grain for storage, upon the demand of the 
bailor, or his assigns or representatives, and 
tender of all charges for storage and money 
advanced by the bailee, and upon the faitli 
and credit of such bailment and ofiEer to 
surrender the receipt or other written instru- 
ment evidencing the receipt of such grain 
for storage, to deliver to the person entitled 
thereto a quantity of grain equal in amount 
and of the kind and grade delivered to such 
bailee. Eveiy person and every member of 
any association or corporation who shall, 
after demand, tender, and offer, as provided 
in section three (3) of this act, wilfully neg- 
lect or refuse to deliver to the person making 
such demand, the full amount of grain of the 
kind and grade which such person is en- 
titled to demand of such bailee, shall be 
deemed guilty of larceny, and shall be pun- 
ished by fine or Imprisonment, or both, as 
is prescribed by law for the punishment of 
larceny. 

"Sec. 4. Whenever, upon any demand, ten- 
der, or offer, as provided in section three (3) 
of this act, any such bailee ^hall neglect or 
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refuse to deliver any grain received for stor- 
age, or a quantity of grain equal in amount 
and of the same kind and grade as received, 
any such bailor, or his assigns or representa- 
tives, may commence, in any court having 
jixrisdiction thereof, an action against such 
bailee to recover possession of a quantity 
of giuin equal in amount and of the same 
kind and grade delivered to such bailee; and 
in every action it shall be the duty of the 
sherilf, or other proper officer, to take into 
his possession, from the warehouse of such 
bailee, or other place where he may have 
the same, a quantity of grain equal in amount 
and of the same grade as that specified in 
the affidavit made or writ issued in such ac- 
tion. Such action shall be commenced and 
prosecuted, if in district court, in the manner 
provided in actions for the claim and delivery 
of pei-sonal property; and if in justice court, 
in the manner provided in actions for re- 
plevin. 

"See. 5. Warehouse receipts given for any 
goods, wares, merchandise, grain, flour, prod- 
uce, or other commodity stored or deposited 
Avith any warehouseman or other pei-son or 
coi-poiution in this state, or bills of lading or 
receipts for the same when in transit by 
cars or vessels to any such warehouseman 
or other person, shall be negotiable, and may 
be transferred by indorsement and delivery 
of such receipt or bill of lading; and any 
person to whom the said receipt or bill of 
lading may be transferred shall be deemed 
and taken to be the owner of the goods, 
wares, or merchandise therein specified, so 
as to give security and validity to any lien 
created on the same, subject to the payment 
of freight and charges thereon: provided, 
that all warehouse receipts or bills of lading 
which shall have the wox'ds 'not negotiable' 
plainly written or stamped on the face there- 
of, shall be exempt from the provisions of 
this act. 

"Sec. 6. No person receiving or holding 
grain in store shall sell or otherwise dispose 
of or deliver out of the storehouse or ware- 
house where such grain is held or stored, 
the same, or any part thereof, without the 
express authority of the owner of such grain 
and the return of the receipt given for the 
same, except as herein provided. 

"Sec. 7. It shall be unlawful for any ware- 
houseman, or owner or keeper of any eleva- 
tor, or any agent of either, to mix together 
any grain of different grades so received 
in store, or to select different qualities there- 
of of the same grade for the purpose of 
storing or delivering the same, or attempt 
to deliver grain of one gi-ade for another, 
or in any way to tamper with any grain of 
other persons while in his possession or cus- 
tody, with a view to securing any profit to 
himself or any one, without the consent of 
the owner. 

*'Sec. 8. Any warehouseman or other per- 
son violating any of the provisions of section 
^ix (6) or section seven (7) of this act, shall 



be deemed guilty of a felony, and, upon con- 
viction, shaU. be fined in a sum of not over 
one thousand dollai*s, or imprisonment in the 
state prison of this state not exceeding five 
years, or both. 

"Sec. 9. This act shall take effect and be 
in force from and after its passage. 

"Approved Jlarch 3d, 1876." 

Andrew O. Dunn, for plaintiff in error. 
Gilman, Olough & Lane, for defendant in 
error. 

DILLON, Circuit Judge. Grain may be 
disposed of by the owner to a warehouse- 
man, or to an elevator or mill propijjetor, 
either by sale or bailment. In the former 
the title passes; in the latter it remains 
with the owner. It is sometimes difficult to 
determine whether a particular transaction 
is a sale or bailment. If a specific amount 
of grain is deposited by the owner, which 
is not to be changed by the bailee, but re- 
tained until called for, when the identical 
grain is to be restored, this is, of course, a 
plain ease of bailment. Under the Minne- 
sota statute of JIarch 3d, 187G, however it 
niight be in the absence of such an enact- 
ment, a specific amount of grain deposited 
for storage does not cease to be a bailment, 
and does not become a sale, because it is 
mingled by the warehouseman, or elevator 
or mill proprietor, with the grain of other 
persons, since the statute authorizes the 
intermixture of grain of the same kind and 
grade, and recognizes the continued owner- 
ship of the depositors to a quantity of 
gi-ain equal in amount to that by them i-e- 
spectively deposited. Prior to the enact- 
ment of the statute just mentioned, it was 
decided, in Eahilly v. "Wilson [Case No. 11,- 
532], where there was an express contract, 
or an agreement implied from the known 
and invariable course of business, that the 
warehouseman or elevator proprietor might 
mingle specific wheat received with other 
wheat of like kind and grade, and ship or sell 
at his pleasure, with the further agreement or 
undei'standing that, on demand, he would pay 
the person from whom the grain was re- 
ceived the highest market price, or deliver 
the same amount of grain of a like quality, 
but not the identical grain deposited, nor 
grain from any specffic mass, that such a 
transaction was a sale at the time of the 
delivery, and not a bailment. 

There is an inherent difference between 
bailments and sales. If I deposit my wheat 
to be stored and safely kept for me, my 
property remains, and I extend no credit to 
the bailee. But if I leave my wheat witli 
him with authority to sell it for his own 
benefit, and not as my agent, and upon his 
promise to pay me the value of the wheat, 
or to give me a like quantity of wheat when 
I shall demand it, the transaction is in es- 
sence a sale of my wheat and the extend- 
ing by me of a personal credit for its value. 
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I see no satisfactory evidence that the act of 
the Minnesota legislature of March 3d, 1876, 
meant to abrogate essential distinctions be- 
tween bailments and sales, so far, at least, 
as to place the grain owner who authoriz- 
■ed the warehouseman to sell, and the grain 
owner who only authorized him to store and 
■safely keep, upon the same footing. Let me 
Illustrate. Suppose I deliver one thousand 
bushels of wheat to a warehouseman, or 
elevator proprietor, with authority to sell, 
and it is sold; and the next day you de- 
liver to him one thousand bushels to store, 
and he does so; the next day he fails with 
3'our one thousand bushels on hand, and no 
more. "Was it intended by the Minnesota 
legislature that I might take the one thou- 
sand bushels by replevin, or even share it 
pro luta with you? It seems to me not. 
The act, although not carefully drawn, and 
in many of its ijrovisions far from clear, 
seems throughout to confine its remedial 
provisions to persons who deposit grain "for 
storage" or safe keeping, and not to those 
who deposit it with authority to sell. 

The act is conceded to have been passed 
in consequence of the decision in Rahilly 
V, Wilson [supra], and I have felt, in view 
of the facts of that case, considerable em- 
bai-rassment in ascertaining the precise 
scope of the act, although its general pur- 
pose is manifest. While it must be ad- 
mitted to have made important provisions 
to protect persons who deliver grain for 
storage, I am inclined to thinktliatitwasnot 
intended to embrace the case of persons who 
deliver gi-ain to the warehouseman with ex- 
press authority to sell the same on his own 
account, and upon an understanding that 
Jie is to pay the value of a like quantity 
of grain, or to deliver a like amount, upon 
•demand; nor to embrace the case of one 
who leaves wheat with a miller with au- 
•thority, as in Bandell's Case, L. R. 3 P. 0. 
101, to use it as part of his current con- 
sumable stock, and upon an agreement to 
pay the farmer or owner the value, or to 
deliver a like quantity when demanded. 

The 1st section of the Minnesota act, if 
it stood alone, might be construed to cover 
-cases such as those just mentioned, but 
the 6th section forbids the warehouseman 
•or other person "receiving or holding grain 
in. store to sell or otherwise dispose of or 
■deliver out of the storehouse or warehouse 
where such grain is held or stored, the 
same, or any part thereof, without the ex- 
press authority of the owner of such grain 
4ind the return of the receipt given for the 
same." No more effectual protection can be 
given to depositors of grain than this re- 
quirement that their grain shall not be sold, 
disposed of, or delivered uut of the ware- 
house or the place where it is stored, with- 
out their consent. Unless the depositors 
otherwise agree, the grain deposited, or, at 
all events, an equal amount of the same 
grade, is always kept on nand, and, with- 
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out their consent, the bailee is not author- 
ized to sell it or to consume it, and substi- 
tute other grain in its place. If it is wrong- 
fully sold or disposed of, it may be true 
that the owner's rights will attach to other 
grain substituted in its place, or to any 
grain which the bailee may own, but we 
have no occasion now to discuss or deter- 
mine the point. See 2 Kent, Comm. (12th 
Ed.) 590 (Mr. Holmes' note). 

In case of the insolvency of the ware- 
houseman, or mill or elevator proprietor, 
where the grain on hand does not equal 
the amount of outstanding receipts, a per- 
son who has authorized his wheat to be 
sold or consumed, and pursuant to which 
authority it has been sold and removed or 
consumed, cannot come in competition, as 
respects grain on hand, with depositors for 
storage only, who have never authorized 
any sale, disposition, or removal of their 
grain. 

The act authorizes the depositor of gmin 
for storage to demand and receive a re- 
ceipt therefor; makes it criminal to issue a 
fraudulent receipt; makes the receipt nego- 
tiable and to stand for the grain, so that 
whoever owns the receipt owns the grain; 
makes it larceny wilfully to neglect or re- 
fuse to deliver the grain, and criminal to sell, 
dispose of, or deliver the grain withoutthe au- 
thority of the owner and the surrender of 
the receipt. Under this statute the ware- 
houseman must be careful what kind of re- 
ceipts he issues. If the contract under which 
the grain is received is one for storage, this 
excludes any implied right arising from 
custom or usage to sell or dispose of or 
deliver the grain out of the warehouse. 

For the protection of the depositor, the 
authority to sell or ship or remove the grain 
must be express; and for the protection of 
the public, the receipt given for the same 
must be returned. 

Difiicult questions may arise under this 
act as to the respective rights of depositors 
where there has been a wrongful sale or re- 
moval of the grain, and where there is not 
enough grain for all; but this ease does not 
require us to consider them. 

The record before the court is meagre in 
the statement of the facts. Prima facie, 
the receipt issued is one for storage; but it 
would appear to be remarkable if the real 
understanding was that the grain should 
not be used— that the mill company would 
be willing, as a business transaction, to 
store it free of charge for an indefinite 
time. 

In my judgment, the receipt is not of such 
a nature as necessarily to exclude all parol 
evidence to show the character of the trans- 
action, and to show by the acts and conduct 
of the parties that the wheat therein men- 
tioned was bought for the piu-pose of being 
manufactured into flour, and was so manu- 
factured, with the knowledge or consent of 
the defendant, soon after it was received. 
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The district Judge states that his notes 
show the undisputed evidence -was that de- 
fendant was the president of the bankrupt 
mill company; that he bought the wheat to 
enable the mill to carry on its operations; 
that the secretary issued to him the receipt; 
that the wheat was almost immediately 
made into flour, with the defendant's knowl- 
edge, but the receipt was not surrendered 
until a short time before the bankraptcy, 
when the money was paid to the defendant. 
The bill of exceptions rests upon the propo- 
sition that, even if such were the facts, it 
is not competent, in view of the terms of 
the receipt and the provisions of the stat- 
ute, to show these facts, or similar facts, by 
parol evidence, Ti-ue, it is not competent 
to allow a witness to state what he intend- 
ed by the use of the language in which the 
receipt was couched, but the bill of excep- 
tions, taken as a whole, does not show that 
this was permitted. The contention of the 
defendants seems to have been, if such a re- 
ceipt was given, that no state of case could 
be shown by parol evidence which would 
make him liable to the assignee in bank- 
ruptcy. Such a proposition is too broad to 
be sound, and, if adopted, might be the 
means of not only working a fraud upon 
the banki-upt act, but upon bona fide grain 
depositors under the local statute. 

Parol evidence to show the circumstances 
under which the grain was received, the 
custom and mode of doing business, the use 
made of the grain with the consent of the 
depositor, etc.. has often been admitted in 
eases like the present. Rahilly v. Wilson 
[supra]; RandelFs Case, L. K. 3 P. O. 101; 
Chase v. Washburn, 1 Ohio St. 244; Loner- 
gan V. Stewart, 55 111. 44. The only change 
in this respect made by the local statute is 
that the authority to sell must be "express," 
but it need not necessarily be in writing. 

I regret that the bill of exceptions is not 
more full and precise, but, as ■ I construe it, 
no error is afla.rmatively disclosed, and the 
judgment below is affirmed. Affirmed, 

[See Case No. 8,668.] 



Case 'No, 8,668. 

MeCABE v, WTNSHIP. 

[17 N. B, R, 113,] 1 

District Court, D. Minnesota. Dec, 1877. 

Baskrcptct — Storage Receipt — Right to Off- 
set AGAissT Assignee — ^Tort, 

1. The bankrupt was extensively engaged in 
manufacturing flour and storing grain in an ele- 
vator attached to its mill. Defendant, prior to 
the bankruptcy, and in ignorance of the insol- 
vency of the corporation, purchased a storage re- 
ceipt which had been issued by it, and subse- 
quently demanded a delivery of the grain, which 
was refused. In an action brought by the as- 
signee to recover money of the bankrupt which 
the defendant had in his possession at the time 
of adjudication, held, that the value of the grain 
so converted might he set off. 

1 [Reprinted by permission.] 



2. Whei-e the set-off is founded on a duty 
which the plaintiff owes the defendant the 
wrongful act can be waived and a set-off is 
proper; but where the cause of action is a tort, 
then the wrongful act cannot be waived. 

At the time of adjudication in banki-uptcy 
the defendant had in his possession money 
belonging to the corporation. This suit is 
brought to recover it The banlcrupt was ex- 
tensively engaged in manufacturing flour and 
storing grain in an elevator attached to its 
mill. Previous to the bankruptcy, and in 
ignorance of the insolvency of the corpora- 
tion, defendant purchased a storage receipt 
issued by it to Paul McKinstry for four hun- 
dred bushels of wheat and had demanded 
a delivery of the same, which was refused. 
To maintain the issues on Ms part, the de- 
fendant offered in evidence, under the plea 
of set-off, this receipt properly assigned to 
him, which is in the words and figures fol- 
lowing: "Winnebago City, March 20, 1877. 
400 Bush. Received of Paul McKinstry, four 
hundred bushels of No. One hard wheat at 
his risk in ease of ffi-e, and free from storage 
until sold. Winnebago City Mill Co., Per J. 
M. Ousson, Sec'y." Endorsed: "I hereby 
transfer and sell to J. P. Winship all inter- 
est right, and title to the within storage re- 
ceipt Paul McKinstry. April 20, 1877." 
The counsel for plaintiff objected to this evi- 
dence for the reason that it was not a proper 
subject of set-off. It was admitted, and 
after the value of wheat per bushel had been 
proved, the jury found a verdict for the de- 
fendant A motion is made for a new trial. 

Gilman, Clough & Lane, for plaintiff. 
A, C. Dunn, for defendant 

NELSON, District Judge. Where the de- 
fendant could waive the tort, and sue for the 
value of goods converted, he can plead a 
set-off to an action ex contractu. The bank- 
rupt law recognizes such a claim, which is 
provable, section 19, Banla-uptcy Act [of 1867 
(14 Stat. 525)]; and the value of the property 
is the measure of damages, and is as certain 
as in any action to recover for the non-pay- 
ment of a debt. As stated by Mason, Sena- 
tor, in Butts V. Collins, 13 Wend. 139, the 
rule is quite general that a demand sounding 
in tort cannot be set off to a demand in con- 
tract; but it is equally true that in a variety 
of cases there is an election of actions, and 
the tort can be waived; and it is the better 
opinion at this day, in such cases a eet-off 
will be allowed. The rule is this: where the 
set-off is founded in a duty which the plain- 
tiff owes the defendant, as, for instance, the 
duty to deliver property as bailee, the wrong- 
ful act can be waived and a set-off is proper; 
so in all cases where a price or value is set 
upon the thing in which the offence is com- 
mitted; but where the cause of action is a 
tort ("supposed to be by force against the" 
public peace"K then the wrongful act cannot 
be waived— instance, actions for assault, 
false imprisonment nuisance, etc. To forbid 
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an election of actions and set-off, "the injury 
must be of that kind by wliicli the offender 
gains nothing at the expense of the sufferer, 
and damages as a reparation for the injury 
must he assessed by estimates and opinion of 
the juiy." In this case the banln-upt was 
in duty bound to deliver the wheat when de- 
manded, and a set-off was proper- 

Dixon, C. J., reached the same conclusion 
in an able opinion (33 Wis. 600), and refer- 
ring to the note of Mr. Hill in the report of 
Putnam v. Wise, 1 Hill, 234, concurs in the 
views there expressed. The doctrine of set- 
off as allowed in this case was recognized 
by the U. S. supreme court (Allen v. U. S., 
17 Wall. [84 U. S.] 207), and by Walworth, 
Ch., in a very forcible opinion (6 Paige, 227). 
An examination of the following authorities 
is profitable: 1 Cowp. 372, 491; 1 Taunt 
112; 3 Taunt, 274; 5 Taunt. 56; 8 Taunt. 21; 
3 Term E. 5G0; 15 Wend. 58; 1 Hill, 234, 
note; 6 Paige, 227; 13 Wend. 136; 33 Wis. 
600. 

Jklotion denied. 

[See Case No. 8,667.] 
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Case No. 8,669. 

McCali/'s case. 

[20 Leg. Int. 108, 292; 5 Phila. 239.] 

District Court, E. D. Pennsylvania. March 27, 
1863. 

Habeas Corpus— Military Draft— Persoks Lia- 
ble THBRKTO — ^MlLITIAMEX — MiSSOSIER — AGE. 

1. When ijersons who are to render military 
service have been ascertained by draft or other- 
wise, and have been lawfully commanded to 
attend a rendezvous, those who disobey may be 
subjected hy military force to military discipline 
and organization, where legislation has not sub- 
stituted a different rule. 

2. Where a militiaman of a state, duly called 
under the act of congress of July 17, 1862, c 
201 [12 Stat. 597], into the mHitaxy services of 
the United States, has disobeyed an order to at- 
tend at a rendezvous, his subjection to military 
discipline and organization is compellable by 
military force. 

3. Militiamen of the states who are liable to 
be called into the service of the United States 
through enrolment and draft cannot be lawfully 
drafted unless tlieir names have previonsly been 

'accurately enrolled. A misnomer in the enrol- 
ment prevents the person misnamed from being 
liable to the draft. 

4. Legislation of the United States, both of 
1792 CL Stat. 264] and 1862 [supra], requirinff 
the enrolment in the militia of the states, of all 
citizens between the ages of eighteen and forty- 
five years, but intervening legislation of Penn- 
sylvania requiring the enrolment in her militia 
of only persons between the ages of twenty-one 
and forty-five years, quaere, whether, in Penn- 
."^ylvania a draft of militiamen, under a call 
from the government of the United States, made 
from an enrolment which omits the names of 
persons betn-een the ages of eighteen and twen- 
ty-one years, is binding upon the persons draft- 
ed. 



[This was a hearing upon the return of a 
writ of habeas corpus sued out by Cor- 
nelius MeCall.] 

CADWALADER, District Judge. The pe- 
titioner was arrested at his residence iQ 
Iklontgomery county, Pennsylvania, by mili- 
tary officers of the United States, as a 
deserter from the military service into which, 
he had, as they allege, been drafted, under 
the act of July 17, 1862. The allegation is 
that he disobeyed the. order to attend at 
the county-seat within five days of the time 
of drafting. The arrest was made under 
the supposed authority of the act of congress 
of March 3, 1863 [12 Stat 731], for enroll- 
ing and calling out the national forces, and 
for other puiposes. The 13th section of 
this law enacts that a person drafted under- 
it, failing to report at the place of ren- 
dezvous without furnishing a substitute, or- 
paying the authorized equivalent, shall be- 
deemed a deserter, and shall be arrested and 
sent to the nearest military post for ti'ial, 
by court-martial, unless, upon proper show- 
ing that he is not liable to do military duty, 
the board of enrolment shall relieve hiia, 
from the draft. Tlie 7th section confers an 
authority to arrest all deserters, whether 
regulars, volunteers, militiamen or persons 
called into the service under this or any 
other act of congress, wherever they may 
be found, and send them to the nearest 
military commander or military post This 
section, which is relied on as authorizing- 
the arrest, cannot apply reti"Ospectively to- 
any person drafted under the former act, 
wlio was not already, in law, a desertei-. 
The constitutional prohibition to pass an 
ex post facto law would prevent this. The- 
section must therefore be understood as in- 
tended to apply only to such persons drafted 
under the former act as had been mustered 
into the service. But, though the officers 
were mistaken as to the authority under- 
which they supposed that the arrest might 
be made, the party arrested should not be- 
disehax'ged, if, independently of the latter 
act of congress, he is subject, imder the act 
July 17, 1862, to military detention, as a 
person compellable to render militai*y 
seiTice. 

When the inhabitants of a countiy who are 
liable to be called into military service have- 
been enrolled, and such of them as are to 
render the service have been ascertained 
by draft, and the persons thus di-afted have 
been lawfully required to attend at an ap- 
pointed time and place of muster, those who 
disobey are amenable to military discipline 
and military organization, unless the sub- 
ject has been otherwise legislatively regu- 
lated. Where the government whose au- 
thority they have set at naught may by 
military force compel their subjection ta- 
such discipline and organization,— the sys- 
tem is a conscription. But where, though, 
their offence is cognizable by a military- 
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tribunal, their disoliedience is punishable 
only by a certain pecuniary or other penalty, 
and they cannot be fui-the" subjected to 
military discipline or detention, the system 
is not a conscription, as the word is now 
ordinarily understood. Judge Washington 
said, that under a system of the latter kind, 
a fine to be paid by the delinquent is deemed 
an equivalent for Ms service, and an atone- 
meut for his disobedience. [Houston t. 
Moore] 5 Wheat. [18 U. S.] 20, 21. Under 
a system of the former kind, the conscript 
who fails to attend the muster is not a 
''deserter," unless this word has been made 
specially applicable to his case by legisla- 
tion. But his disobedience is a military of- 
fence. It is not the less of this character, 
because it may not be within the ordinary 
meaning of "desertion," or may be of a 
less aggravated grade. He Is liable not only 
to military arrest and military compulsion 
or punishment, but also to ulterior militarj' 
deteution. 

The constitution of the United States au- 
thorizes congress to raise armies, and also 
to call forth and organize the militia of the 
several states. Under this twofold power, 
both regular national armies, and occasional 
militia forces from the several states, may 
be raised, either by conscription or in other 
modes. [Houston v. Moore] 5 Wheat [18 U. 
S.] 17. The power to raise them by con- 
scription may, at a crisis of extreme exigen- 
cy, be indispensable to national security. 

Until after the end of the iirst year of the 
present war, no such crisis had ever, in the 
opinion of congress, occurred in the United 
States, Eegular armies had been raised 
altogether by voluntary enlistment. Suc- 
cessive acts of congress had authorized oc- 
casional calls by the president upon the 
several states for the services of militiamen 
for limited periods. Under the acts of 17U2 
[supra] and 1793 [1 Stat. 424], the militia 
of the states, when thus called forth, might 
have been retained in service until the ex- 
piration of thirty days after the next ses- 
sion of congress; but no militia man was 
compellable to serve more than three months 
in any one year. These two limitations of 
time were repealed by the act of July 29, 
18G1 [12 Stat. 281]. The only limitation 
substituted by it was that the service should 
not continue beyond sixty days aftei- tlie 
commencement of the next session of con- 
gress, unless a further continuance should 
be expressly provided for by law. Judges 
of the supreme court who differed on some 
other points, all concurred in the opinion 
that congress, in framing such acts, might 
lawfully have designated both the officer and 
private who should serve, and have called 
him into service with a complete military 
subjection to the national government, com- 
mencing at the time of such designation, or 
at that of a draft, or at that of an order 
to attend a muster, as distinguished from 
that of reaching the place of muster. [Hous- 
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ton V. Moore] o Wheat. [18 U. S.] 36, 37, 16, 
17, IS, 20, 50, G4. But, as the laws of 1792 
and 1795, and July, ISGl, were framed, this 
military subjection of a drafted militia man 
did not begin till he was mustered into the 
national militai-y seiTiee. His previous mil- 
itary relation only required that, if he dis- 
obeyed the order to attend the muster, he 
should submit to the imposition of a limited 
pecuniary penalty, with a limited imprison- 
ment for non-payment, and a liability in tlie 
case of an officer to be cashiered and tem- 
porarily incapacitated from holding a com- 
mission. These penalties were to be ad- 
judged by a court martial. That this was 
the mode of tl-ial shows that the offence of 
disobedience to attend the muster was of 
military cognizance. But no depai-tment, or 
officer of the government or the United 
States, could, under these laws, compel a 
drafted militia man to be mustered into the 
service or to attend a place of muster, or 
to undergo punishment beyond the pre- 
scribed penalties, or. to submit to ulterior 
militaiy detention. Another act of congress 
of the year of 1792, which continued in 
force, had prescribed the enrolment of evei-y 
free -able-bodied white male citizen between 
the ages of eighteen and forty-five years, 
I in the militia of the several states. But 
j the drafting, and procm-ing the attendance 
of drafted men to be mustered in, had, 
except in the imposition of these limited 
penalties, been left by congress to the legis- 
lation of the states. The act of congress of 
July 17, 1862, indicates, however, that the 
former system of legislation was thought 
inadequate for the exigencies of a second 
year of the present war. Several hundred 
thousand volunteer militiamen had, in the 
interval, been received into the national serv- 
ice. But a prompt reinforcement of at least 
three hundred thousand men for a service 
of nine montlis was thought necessaiy. 

The defects of the former system for such 
a crisis were, that the enrolments of the 
militia in some states had been omitted, and 
in othei-s had not been regularly or uniform- 
ly made, so as to prepare proper lists for 
drafting; and that there was no law of 
the United States to compel by military 
force the mustering of those who might be 
drafted. The laws of the states authorized 
no such compulsion. They had been fi-amed 
by men averse to the system of conscrip- 
tion, who never anticipated such a neces- 
sity for its adoption as had unfortunately 
occurred. The act of July, 1862, was in- 
tended to meet the exigencies of this crisis, 
and also to provide for cases of like exigency 
in time to come. The first section enacts, 
that whenever the president shall call the 
militia of the states into the service of the 
United States, he may specify the period, 
not exceeding nine months, for which their 
services will be required; "and the militia 
so called shall be mustered in, and con- 
tinue to serve for and during the term so 
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specified, unless sooner discliarged by eom- 
maud of tlie president. If, by reason of 
defects in existing laws, or in the execu- 
tion of tliem, in the several states, or any of 
them, it shall be found necessary to provide 
for enrolling the militia, and otherwise put- 
ting this act into execution, the president is 
mithorized in such cases to make all neces- 
sary rules and regulations." The provision 
of the act of May 8, 1792, for the enrolment 
in the militia of citizens between the ages 
of eighteen and forty-five was re-enacted in 
a modified form. On 4th August, 1862, the 
president, tlirough the war depai-tment, is- 
sued a call for an immediate draft of 300,- 
000 men from the militia of the several 
states for a service of nine months unless 
sooner dischai'ged; and ordered the secre- 
tary of war to assign the quotas to the re- 
spective states, and establish regulations for 
the draft The secretary of war, accord- 
ingly, designatetl the quotas of the states in 
communications of August 9, 1862, to the 
respective governors; and by general orders 
of August 9 and 14, 1862, established admin- 
isti-ative regulations for the enrolment and 
draft, and' for an appoilionment of the 
quotas among counties, &c., so that allow- 
ances should be made locally for volunteers 
previously furnished. Under these orders 
the respective governors were to cause the 
necessary enrolments to be made in the 
sevei-al counties of all able bodied male citi- 
zens between the ages of eighteen and forty- 
five years; and were to appoint a commis- 
sioner to superintend the draft in every 
county of states in which no provision had 
been made by law for 'carrying it into ef- 
fect, or existing provisions were, in any 
manner, defective. Regulations for making 
the enrolment and draft in such cases were 
prescribed in detail. The respective gov- 
ernors were requested to designate, in the 
meantime, places of rendezvous in the sev- 
eral states. "Written or printed notices 'were 
to be served on the persons drafted, who 
were ordered to assemble within five days at 
the respective coimty seats, whence trans- 
portation to the place of rendezvous would 
be furnished. The governor of Pennsyl- 
vania carried these directions and requests 
into execution through commissioners to su- 
perintend the draft for their respective coun- 
ties, &c. In Montgomery county the notices 
to those di-afted, served in October, 1862, in- 
formed them that they had been drafted in- 
to the military service of the United States, 
and required them to attend at the ren- 
dezvous at the court house in Norristown 
within five days after sei-vice of the notice. 
The act of July 17, 1S62, does not contain 
the word conscription; nor is this word in 
the subsequent act of March 3, 1863. The 
latter act has established, nevertheless, a 
system of raising and recruiting for the pres- 
ent war, independently of the states, a reg- 
ular national army by conscription. The ex- 
ercise of the powers of compulsory draft- 
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ing conferred by this law may, possibly, pre- 
vent future calls, during the war, upon the 
states, for bodies of their militia to be ob- 
tained for the national service by such draft- 
ing. Though this may be not only possible, 
but probable, the act has not repealed that 
of July 17, 1802, or necessarily superseded 
its execution, or substituted—as to the 
militia of the states— any other system. For 
the purposes of the present case, the effect 
of the act of July, 1862, therefore, is precise- 
ly the same as if no subsequent law had 
been passed. The efCect of the act of July, 
1862, has been, I think, to establish a sys- 
tem for obtaining, from time to time, upon 
the call of the president, as occasion may re- 
quire, bodies of militia from th^ several 
states by conscription; that is to say, by 
draft, with a right of compelling the at- 
tendance of the men drafted. 

In stating the reasons of this opinion, I 
will, in order to follow the course of the 
argument, consider first the intended effect 
of the act, and afterwards the question 
whether the legislative intention can take 
effect. 

It has been argued that the sole purpose 
of the act was to obtain militiamen for 
nine months, instead of the former term of 
sei-viee. For this purpose, however, if no 
further change of system was intended, a 
few simple words would have sufficed. 
These words are contained in the act. But 
other words which are contained in it would 
not have been added if another important 
change of system had not been intended. 
In another part of the act an altogether dis- 
tinct provision is made for accepting volun- 
teers if offered for this period of nine 
months. The intended change of system was 
therefore as to militiamen to be drafted for 
the new term of seivice. 

Another ai'gument is, that the object of 
the act is only to remedy defects and estab- 
lish unifoi-mity In the enrolment of the 
militia, and that when this purpose has been 
effected, the subsequent draft and its conse- 
quences are left to the unchanged operation 
of the foi-mer system. The act, however, en- 
ables the president, if either the state laws, 
or their execution, should be defective, to 
make regulations '*for enroling the militia, 
and otherwise putting this act into execu- 
tion." The pui-poses of the act extended, 
therefore, beyond the mere enrolment. What 
were these ulterior purposes? The answer 
is, that they were to provide for a draft, and 
for one that should be effectual. 

The drafting' would not have been effectual 
without a power to compel the attendance of 
those drafted at a rendezvous or place of 
muster. Under the former system, their at- 
tendance at such a place could not be en- 
forced. The intended change of system was 
that it should be enforceable. The law, 
therefore, expressly enacts that the militia 
called forth "shall be mustered in." It is 
true that these words are contained in a 
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clause of the act whicli designates the tei*m 
of service. It is argued, but I tliink inconse- 
quentially, that they have, therefore, fio 
other effect than to fix the period of muster- 
ing as that from which the computation of 
the time of service is to begin. This cer- 
tainly is not tlae phraseology; and I think 
that it is not the intended efCeet. The act 
of May 2, 1792, had provided that no militia- 
men should be compelled to serve more than 
three months in any one year; and the act 
of February 28, 1795, that none should be 
compelled to serve more than three months 
after his arrival at the place of rendezvous 
in any one year. The clause in question, 
after authorizing the president to specify in 
his call the period of service required, not 
exceeding nine months, enacts that the 
militia so called shall be mustered in, and 
continue to sei-ve for the term specified, un- 
less sooner discharged. If the former sys- 
tem had been continued, the enactment 
Tvould, according to the former phraseology, 
have made the time computable from the 
period of their being mustered in, or from 
that of their an-ival at the place of ren- 
dezvous. But in that case, the foi-m of ex- 
pression "shall be mustered in" would have 
been avoided. Its adoption, in view of the 
course of reasoning of the supreme court in 
(Houston V. Moore] 5 "Wheat [18 U. S.] 20, 
21, upon the acts of 1792 and 1795, cannot 
be regarded as immaterial, or as having been 
unintentional. The pui-pose of the act of 
July, 1862, must, therefore, have been that 
the men drafted under it should be compel- 
lable to serve. The words have this, and no 
other, fair import. 

It is objected in argument, that for the tle- 
linquency of not attending, under this act, 
at the place of muster, the same penalties 
which weie imposed under the former acts 
may still be inflicted. This being assumed, 
the argument is that as the act does not ex- 
pressly subject the delinquents to any other 
militai-y restraint or discipline, none can be 
imposed by implication. Assuming for the 
present that the same specific penalties 
might, under the former laws, or one of them, 
be inflicted upon delinquents under the act 
of July, 1862, the answer to the objection 
Avould be, that such a liability to specific 
military penalties is not in itself inconsist- 
ent with an ulterior continuance of subjec- 
tion to military discipline and military re- 
straint. Therefore, though the same penal- 
ties were still specifically enforceable, the 
consequence that military subjection under 
the latter act must cease upon their inflictioo 
would not follow. The main question under 
this act is not one of implication. The ques- 
tion is, whether its words do not establish, 
from the time of notice of the draft, a mili- 
tai-y relation of which ulterior as well as 
immediate subjection to military discipline 
and resti'aint is a lawful incident. This 
question has already been considered. It 
the words haye rightly been so understood 
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that due effect cannot be given to them un- 
less the existence of such a military relation 
is recognized, the objection could not prevail, 
though its premises were correctly assumed. 
But the question is resolvable more simply 
if the specific penalties of the former acts are 
to be considered as applicable only to militia- 
men called upon for service in the mode and 
for the respective periods prescribed by those 
acts. If this be so, the immediate subjec- 
tion of persons drafted under the act now in 
question to general military law, including 
their liabiUty to compulsory military re- 
straint and organization, is the only means 
of enforcing the act than can have been in- 
tended by congress. Now, in every one ot 
the three former acts, the section imposing 
these penalties is repeated, with no change 
of expression which can hei'e be regarded as 
material; but it is not re-enacted by the law 
in question. Moreover, in every one of the 
former acts, it follows the sections which 
prescribe the mode of caJling the militia 
forth, and the term of their service, and. in 
every one of them, is expressed in woras ot 
enactment, "that everj- officer, non-commis- 
sioned ofiicer, or private of the militia who 
shall fail to obey the orders of the president 
in any of the cases before recited shall for- 
feit," &c. Independently of differences in the 
modes of calling into service, the difference 
in the term of service under the act in ques- 
tion takes the case out of the definition 
of a case recited in any" of the former acts. 
The only former act in force on this point 
was that of July of the year preceding the 
act in question. Both acts, that of July, 
1861, and that of July, 1862, are now in 
force. No man called under the system of 
the former act into service, after the first 
week of June in any year, can be required 
to serve as long as nine months unless an 
act of congress passed within sixty days 
after the commencement of the session should 
prolong his tei-m of service; and the term is 
shortened as its commencement approaches 
the commencement of a session of congress. 
Under the act in question, the term of serv- 
ice, if so defined in tlie call of the president, 
is nine months. This case had not been 
mentioned in the act of 1861, or in any prior 
act. It is difficult to conceive that congress 
would, in 1862, have omitted to re-enact the 
former provision concerning penalties, as was 
done in 1861, if the pui-pose of the system 
was in this respect unchanged. 

Here, however, it is objected that, under 
the system of conscription for the regular 
army, -prescribed by the subsequent act of 
March 3, 1863, a person drafted may obtain 
exemption from the military seiwice, either 
by furnishing an acceptable substitute, or 
through a pecuniary commutation for one,— 
the amount not exceeding a certain uniform 
sum, to be designated by the secretary of 
war. The argument is that this indicates 
a continuance of the system of pecuniary 
equivalents established under the laws prior 
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to tlie act of July, 1862, wliicli act should 
therefore be so interpreted as to mamtain, in 
this respect, a conformity in the entire sys- 

-tem of legislation. If this assumed conform- 
ity of the act of March, 18(53, and the laws 
prior to the act of July, 1862, could he estab- 
lished, the argument would not have any 
force unless the words of the act of 1862 
were doubtful or obscure. But the sup- 
posed conformity does not exist Under the 
act of July, 1862, the administrative details 
of the draft were so regulated by the presi- 
■dent, through the war department, that a 
person drafted might obtain an exemption 
by offering an acceptable substitute. Such 

-.an executive regulation was properly made 
under the express authority conferred by the 
4ict. But, without further legislative author- 
ization, a pecuniary commutation could not 
have been substituted by the executive organ 
■of the government. Such commutation, un- 
less for the purpose of obtaining with .the 
money a proper person to serve as a substi- 
-tute, would have been foreign to the purposes 
■of the act of 1862; and that act does not au- 
thorize a receipt of commutation money to 
be used by the executive department as a 
bounty fund for enlistment. Such a receipt 
-and application of such money through the 
war department is precisely what the subse- 
quent conscription law for the regular army 
has authorized by the provision relied on in 
the argument. The enactment is that any 
person drafted and notified may furnish an 
acceptable substitute, or pay "such sum, not 
exceeding three hundred dollars, as the sec- 
retai-y may determine, for the procuration of 
such substitute, which sum shall be fixed at 
41 uniform rate by a general order made at 
the time of ordering a draft, for any state or 
territory." Thus the rate may vary in difCer- 
•ent states or territories, with local differences 
in the bounty money that will obtain a sub- 
stitute. The commutation money must be 
fixed by the secretary of war, at an amount 
sufficiently great to enable him to procure 
with it a recruit. When paid, it does not, 
like the penalties tmder the former system, 
pass into the treasury; but becomes a fund 
at the disposal of the war department, not 
for its general expenses, but for the specif- 
ically defined purpose of procuring a substi- 
tute for the exempt. The money is neither 
-a penalty for non-attendance, nor an arbi- 
trary equivalent for the military service orig- 
inally due, but such an absolute equivalent 
for a military substitute as will afford the 
sm*e means of obtaining one in place of the 
■exempt. ° 

Tbe subject of the act of March 3, 1863, is 
more simple than that of the act of July 17, 
1862, which is complicated with relations to 
the states, and the operation of their existing 
militia systems. The act of 1862, was pass- 
•ed on a sudden and unexpected emergency. 
The system of regulations to carry it into 
effect must Save been hastily, and may have 
Iteen crudely, organized. The system under 
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the act of March 3, 18G3, is more matured in 
its details than any system which could have 
been organized for the mUitia under the exec- 
utive regulations organized by the former 
act The interpretation of this former act 
should not, however, be influenced by the ob- 
vious magnitude of the difficulties in carry- 
ing the executive regulations under it into 
effect Nor should a retrospective effect be 
given to the subsequent law by comparisons 
of 'these regulations with its enactments. 
The subjects of the two laws are different. 
Their operation may be, in some respects 
alike, in othei-s different. 

The legislative intention having been as- 
certained, the remaining inquiry is, whether 
'it can take effect The counsel for the peti- 
tioner contend, that the constitution did not 
authorize the delegation by congress to the 
president of the authority to make regula- 
tions on the subjects of the act of July 17, 
1862; and also that if the authority was 
constitutionally conferred upon him, he ex- 
ceeded it in subdelegating its exercise to the 
secretaiy of war. They also contend that 
there was no authority for the ulterior dele- 
gation of powers to the governor of the 
state, and for his exercise of them through 
local commissioners, under the rules pre- 
scribed by the war department. In consid- 
ering these points, the above order, in which 
they were argued, will be inverted. As to 
whatever may concei'n existing or expectant 
relations of militia of a state to the general 
government the governor of the state, as her 
chief executive magistrate and as the com- 
mander-in-chief of the militia, may, except 
under extraordmary circxmastances, be prop- 
erly communicated with by the president 
through the war department. This is pecu- 
liarly the case when bodies of the militia are 
to be called into the service of the United 
States. The president, In calling them forth, 
may address. the orders directly to their im- 
mediate commanders. But the more proper 
course must almost always be to communi- 
cate his orders through the governor. Ordi- 
narily, the former coui-se had been to make 
known to him, through the war department, 
or otherwise, the force required, and leave 
to him the selection of the bodies of militia 
who should compose it The president hav- 
ing addressed an ordei* to the governor, may, 
indeed, be unable to enforce the observance of 
it compulsorily against him, unless he is ac- 
tually in the field as commander of the mi- 
litia of the state. [Houston v. Moore] 5 
Wheat. [18 U, S.] 15, 16, 17, 37-^3, 46; also 
DKentucky v. Dennison] 24 How. [65 U. S.] 
107. The president must, in such a case, act 
as the occasion may require, without the in- 
tervention of the governor. In the present 
case nothing of the kind occurred in Pennsyl- 
vania. The authority vested in the president 
by the act of congress to make such regula- 
tions as defects in state' laws, or in their exe- 
cution, might render necessary to carry the 
purposes of the act into effect, could not have 
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been conveniently exercised independently of 
the governors of the respective states. The 
requirements of the president, through the 
■war department, were such as the governors 
were the most proper officials to execute. 
They may not have been compellable to exe- 
cute such requirements, to execute through 
local commissioners, or in any other specified 
mode. But, if the governor of a state, in 
compliance with such requirements, whether 
communicated in the form of orders, or in 
any other form, saw fit thus to co-operate in 
executing the purposes of the act, his inter- 
vention was lawful; and nothing could be 
more proper. 

As to the intei-vention of the secretai-y of 
war, if the president had the power to pre- 
scribe administrative regulations, this power 
was exercisable by him through the proper 
executive organ of the government, which 
was, in this case, the war depaitment. The 
head of this department was a proper officer 
for organizing the draft, so far as the author- 
ity of the president extended, and also fot 
making the regulations of the draft public. 
"When they were made known through the 
secretary of war, they were, therefore, to be 
considered as acts of the president. 

The proper inquii*y, therefore, is whether 
they were such regulations as congress could 
authorize the president to make. Regula- 
tions of some kind were necessaiy. The de- 
tails of a compulsory draft could not be sim- 
ple; and there was no practical experience of 
such a system. Of coui'se, congress cannot 
constitutionally delegate to the president leg- 
islative powei-s. But it may in conferring 
powera constitutionally exercisable by him, 
prescribe, or omit presci-ibing, special rules 
of their administration; or may specially au- 
thorize him to make the rules. When con- 
gress neither prescribes them, nor expressly 
authorizes him to make them, he has the au- 
thority inherent in the powers .conferx-ed, of 
making regulations necessarily incidental to 
their exercise, and of choosing between legit- 
imate alternative modes of their exercise. 
Whether his authority extends farther, and 
enables him, without express authority from 
congress, to make regulations which, though 
incidental, are not necessarily so, is a differ- 
ent question. When, however, congress, in 
conferring a power, which it may constitu- 
tionally vest in him, not only omits to pre- 
scribe regulations of its exercise, but, as in 
the present ease, expressly authorizes him to 
make them, he may, within the limits of, 
and consistently with, the legislative purpose 
declared, make any such regulations inciden- 
tal, though not necessarily so, to the power 
conferred, as congress might have specially 
prescribed. 

In 1812, congress, in declaring war against 
Great Britain, authorized the president to is- 
sue letters of marque and reprisal; and a few 
days afterwards, authorized him to revoke 
any such as he might afterwards grant, and 
to establish and order suitable instmctions | 
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for the better governing and directing the 
conduct of the vessels so commissioned, their 
officers and crews. The president thereupon 
issued such "instructions to private armed 
vessels" as, independently of this authoriza- 
tion by congress, might, perhaps, have pro- 
ceeded from him as the constitutional com- 
mander-in-chief of the navy. But he issued 
a second instmction to privateers when in- 
formation was received that Great Britain 
had, after the declaration of war, but before 
knowledge of it, repealed her orders in coun- 
cil; and that, under a belief that. the repeal 
would induce a suspension of hostilities by 
the United States, large shipments of mer- 
chandize had been made from England for 
this country. Vessels belonging to citizens 
of the United States, laden with such mer- 
chandize, were liable to capture and con- 
demnation for being engaged in trade with 
enemies. The second instmction prohibited 
the capture of such vessels as had thus been 
laden with British merch-^ndise, in conse- 
quence of the repeal of the orders in council. 
The constitution had conferred upon congress, 
and not upon the president, the power to 
make rules concerning captures. The ques- 
tion arose, whether such a capture as the 
president had thus prohibited was made un- 
lawful by his prohibition. The argument for 
the validity of the captm-e was, that the au- 
thority to give instructions to privateers con- 
ferred by congress on the president had been 
intended only to enable him to regulate the 
conduct, and prevent the misconduct of pri- 
vateersmen, and not to limit or diminish their 
rights of capture, much less to impair the 
belligerent right of their nation to confiscate 
captured property of her citizens embarlied 
in trade with her enemies. The president, as 
commander-in-chief, might regulate the con- 
duct of the captors, but it was contended 
that he could not, by an executive act, declare 
what should be lawfully a subject of capture, 
because this would encroach upon the con- 
stitutional power of congress to make rules 
on that subject The supreme court thought 
that the question of the president's authority 
as commander-in-chief to issue such instruc- 
tions would have deserved grave consider- 
ation, if the decision of it had been required, 
but that no such decision was necessary, be- 
cause, under the act of congress, he "had full 
authoritj'- to issue the instruction." [The 
Thomas Gibbons] 8 Ci-anch [12 U. S.] 427, 
428. The citation of congressional and judi- 
cial precedents which sustain legislative 
grants of authority to make administrative 
regulations, general and in detail, and to 
cany them into effect, might be multiplied al- 
most beyond measure. The rules prescribed 
through the war department under the au- 
thority of the act in question did not exceed 
the proper limits of administrative regulation 
of their subject. 

The petition in this case was for a writ 
of habeas coi-pus, to be addressed to persons 
described as military officers; and alleged in 
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general words, an illegal resti-aint by tliem of 
the petitioner under a pretended authority of 
the United States, or of the president. When 
the petition was presented at chambers, in 
the afternoon of 24th instant, I doubted the 
propriety of sanctioning a proceeding in such 
a form as might enable any soldier under mil- 
itary arrest— or any civilian arrested under 
military authority 'when within the lines of 
a camp, or other place in actual military* oc- 
cupation— to demand, as of course, a writ of 
habeas corpus to be addressed to any mili- 
tary custodian. The authority of courts of 
the United States to issue writs of habeas 
coi-pus is more limited than that of the state 
courts; and I am not in the habit of granting 
the writ in any ease without sufficient reason 
to believe that it may be a case proper for 
the exercise of the Jurisdiction. 

I suggested to the counsel of this petitioner 
that, in "the absence of an averment or affida- 
vit that he was not a person in military serv- 
ice, and with no statement of any specific 
reason for issuing the writ if he was in such 
service, I would hesitate to grant the writ, 
Tmless the case were one in which delay might 
be injurious. I said that, if it were such a 
case, I would not regard any defect of mere 
form, but would issue the writ at once upon 
the present application, and the statement by 
counsel of any reason for issuing it that might 
have been specified in the petition or affidavit 
The counsel then stated the case as it has 
been above detailed; adding that the petition- 
er had been drafted under a wrong Christian 
name, and that it was believed that unless the 
writ were issued, he would be removed from 
the district early on the next morning. I 
thought the misnomer, without a denial of the 
identity of the party, immaterial, but said that 
an ai'gument might change this impression. 
As to the other points, my impressions were 
then such as have already been stated in this 
opinion. I said to the coimsel, that if the 
probability of the petitioner's early removal 
had not been mentioned, I would not have 
issued the writ without first hearing an ar- 
gument after notice to the law officer of the 
United States for the district But, as the 
removal of the property was apprehended, I 
would, in a case where personal liberty was 
in question, grant the writ at once. 

These proceedings at chamber.^ have been 
mentioned in order that the course of prac- 
tice, in ascertaining whtther a habeas corjjus 
can properly issue under the limited statutory 
jurisdiction of the com-t, may be understood. 
Whether a man is lawfully in military service 
must always be a judicial question. It is pe- 
culiarly a question for decision under a hab- 
eas corpus. Upon this decision the applica- 
bility or inapplicability of military law de- 
pends. But even where the principal inquiry 
is whether military service is due to the 
United States, important questions more prop- 
er for decision by a state com-t than by a 
court of the United States may sometimes 
arise, either incidentally or consequentially. 
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On the hearing in court it has appeared that 
the misnomer was not only in the draft or 
notice of it, but also in the previous enrol- 
ment. This presents a question different 
fi-om that which was stated at chambers. A 
partial misnomer in a draft made from a 
proper enrolment may perhaps be immaterial 
if the identity of the party is unquestionable. 
But, without an accurate enrolment, there 
can be no valid draft An enrolment which 
is not an accurate list of names cannot be 
the proper material for a draft. The person 
drafted has not been in privity with the en- 
rolment; but it has been the subject of pro- 
ceedings by strangers to him; and through 
these proceedings the lot which falls upon 
him is cast. The supreme court of Massa- 
chusetts have decided that a misnomer in a 
militia em'olment 'renders it void as to tiie 
party misnamed. 3 Pick. 262. In the case 
in which this was decided, the mistake was 
of such a kind as perhaps would not, in some 
other states, have been thought a misnomer. 
[Keene v. Meade] 3 Pet. £28 U. S.] 5-7; 4 
Watts, 329; 5 Johns. 84. See, however, 7 
Watts & S. 406. But this rule of decision is 
not affected because it may, perhaps, have 
been thus misapplied in a particular case. In 
the present case the misnomer was unques- 
tionably material. The party's Christian 
name is Cornelius. By some of his relations 
and friends, he is familiai'ly called Nele or 
Neely. He is of Irish descent, and by some 
of these persons this familiar name is pro- 
nounced Nale or Xaly. He was enrolled as 
Naylor McCall. In consequence of the mis- 
nomer, he must be discharged from custody. 

A point not mentioned in the argument is 
that, in Pennsylvania, the, em-olment was of 
persons between the ages of twenty-one and 
forty-five years. Those between eighteen and 
twenty-one years of age were not em'oUed. 
A question upon which I have, since the ai'gu- 
ment, bestowed some thought, is whether the 
draft from such an enrolment was valid; in 
other words, whether those upon whom the 
lot fell were not entitled to the increased 
chance to escape fi'om the draft of which this 
omission has deprived them. The reason of 
the omission was that the militia law of the 
state required the enrolment in her militia 
of only persons between the ages of twenty- 
one and forty-five. The omission from the 
enrolment of the names of persons between 
the ages of eighteen and twenty-one years 
does not appear to have been sanctioned by 
the president or seci'etary of war. The au- 
thority from congress In the act of July 17, 
1862, to make regulations, would not have 
enabled the president to sanction the omis- 
sion, because the grant of the authoritj'^ is 
followed in the same law by an express re- 
enactment, so far as the present question is 
concerned, of the provision of the act of 1792, 
that the enrolment of the mUitia shall, in all 
cases include all able-bodied male citizens 
between the ages of eighteen and forty-five 
years. This express enactment seems to have 
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excluded the age of persons liable to render 
military service from becoming one of the 
subjects of the exercises of the powers or reg- 
ulation conferred on the president by congress. 
The question is whethei- the intervening state 
law authorized the disregard, in the state of 
the enactment of congress. Upon this ques- 
tion, as it has not been argued, no .opinion 
can be expressed. The prisoner is discharged. 
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McCALL V. EVE (two cases). 

[1 Granch, 0. G. 1S8.] i 

Circuit Court, District of Columbia. Not. 
Term, 1801. 

Penalties— Carrying Off Si^-ave — Knowledge. 

A master of a vessel is not liable to the pen- 
alty of the act of Virginia for carrying a slave 
out of the commonwealth, unless he did it know- 
ingly. 

Case, for carrying away a slave whereby 
the plaintiff lost his service; and debt, under 
the act of Virginia, of 17th December, 1792 
(Rev. Code, P. & P. Bd., p. 195), for three 
hundred dollars penalty for carrying away 
f same slave. Both actions were tried at 
t. same time by the same jury. 

Question— Whether the master of the ves- 
sel is liable to the penalty, if he did not know 
that the slave was on board at the time he 
sailed ? 

The facts were that the slave secreted 
himself in the forecastle, and was not discov- 
ered for five or six hours after the vessel 
had sailed; the captain landed him at St 
Slary's, in Maryland, and lodged him in jail; 
and wrote to the -owners of the vessel re- 
questing that information might be given to 
the master of the slave. 

iXr. Simms, for defendant. No offence can 
be committed unless the pai-ty to be charged 
has knowledge of the fact constituting the 
offence. This case is not within the letter 
or spirit of the law; not within the letter, 
because the captain did not carry the slave; 
the vessel carried the slave; and the carry- 
ing cannot be attributed to the captain unless 
it was with his knowledge. 

Before KILTY, Chief Judge, and CE.ANCH 
and FXTZHUGH, Circuit Judges. 

PITZHUGH, Circuit Judge, conti'ii. The 
legislature intended to excite vigilance in 
captains. Though this subject has been re- 
peatedly before them, and this law has been 
reenacted, they have never made a knowl- 
edge in the exporter necessary to constitute 
an offence; and yet on the same subject, 
when speaking about harboring slaves, it is 
no offence without knowledge. This discrim- 
ination shows their intention. The same idea 
may be collected from acts of congress, 

1 [Reported by Hon. WiUiam Granch, Chief 
Judge.] 
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which in the enacting part, subject a captain 
to a penalty for having contraband goods, 
but there is a provision expressly requiring 
that he should know, &e- If knowledge was 
always necessary to constitute an offence, 
why inti-oduce this protective proviso? The 
proviso proves that the legislature supposed 
that the bare finding contraband goods would 
be conclusive evidence. But another reason 
why I suppose the act of assembly should 
be consti'ued literally, is that slaves consti- 
tute a large proportion of our property, dis- 
posed, to escape from our possession; and 
a disposition having been discovered in cap- 
tains of vessels to aid them in then* at- 
tempts, it was found necessary to impose 
severe penalties. 

In expounding statutes, the meaning of the 
legislature is to be ascertained, if possible, 
and the mischief defeated. The mischief in- 
tended to be remedied, was that seafaring 
men would secretly remove or countenance 
the escape of slaves without the knowledge 
of the owner, when it would be difficult, if 
not Impossible, to prove that the captain 
took the slave on board, or knew of it. If it 
was necessary expressly to prove the cap- 
tain's knowledge, this offence would general 
ly pass unpunished. The defendant, after 
disco ver-ing he was on board, shoxild have 
landed him in Virginia, where he could nut 
have claimed his freedom by removal. Staf- 
ford, King George, or Westmoreland, were as 
convenient as St. Mary's. The act of as- 
sembly makes it xiecessary that the owner's 
consent should be had; the captain should 
therefore have seen to that; he ought not to 
presume the negi-o to have been free. Color 
and law forbid it 
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M'CALL et al. v. HARRISON et al. 

[1 Brock. 126.] i 

Circuit Court D. Virginia. May Term, 1S08. 

Equity — Mistake — Deed of Trust — Pakties to 
Suit — Representatives op Trustee — Res Ju- 
dicata— Rights OF Third Parties. 

1. Where a deed of trust is executed by a 
debtor, to secure a debt due to A, but by mis- 
take the name of B is inserted, instead of that 
of A. and A files his bill praying relief. &c.; a 
court of equity, if the mistake is clearly estab- 
lished, will decree the money to be paid in the 
first instance to A, who is really and ultimately 
entitled to it. 

2. In such a case, the surviving trustee, hav- 
ing reconveyed the property, under a decree of 
a court of chancery, to the heirs of the grantor 
in the deed, and having afterwards died, it is 
not necessary that the representatives of the 
trustees should be parties to the suit. 

3. A decree is binding and conclusive, witli 
respect to the subject matter on which it acts, 
but does not affect the rights of third persoiLs, 
who were not parties to the cause in which tlie 
decree was rendered, 

[Cited in brief in Dabney v. Kennedy, 7 Grat. 
324.] 

1 [Reported by John W. Broekenbrough, Esq.] 
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The biU, TvMcli was filed in 1S02, by 
George M'Call, and Richard Smilie, surviv- 
ing pai-tners of M'Gall, Smilie & Co., an Eng- 
lish firm, states, that prior to the Kevolu- 
tionai-y war the firm was largely engaged in 
business in the then colony of Virginia, and 
established a house in the town of Dumfries, 
under the direction of their factor, Henry 
Mitchell; that a certain Burr Harrison, now 
deceased, became indebted to them in the 
course of dealing, to the amount of £237 lis. 
lOd., and on the 1st of April, 1770, executed 
a bond, payable to M'Call, Smilie & Co. for 
that amount: that for the pm-pose of secur- 
ing the payment of the bond, Biirr Harrison 
executed a deed of trust, to Gabriel Jones and 
Peter Hogg, conveying to the trustees a tract 
of land in the county of Dunmore (now Shen- 
andoah), for the purposes specified in the 
deed. That the deed was intended to secure 
the payment of several debts, and among oth- 
ers the above recited debt due to M'Call, 
Smilie & Co.; but that, through mistake, the 
firm of John M'Call & Co. was substituted, 
for the real creditors, M'Call, Smilie & Co.; 
that the deed of trust specified the precise 
sum for which the bond was given, and car- 
ried interest from the same date: and that 
the pai'ties into whose hands the lands con- 
veyed by the deed had passed, subject to 
their lien, refused to pay to the complainants 
their debt, pretending that it was due to 
John M'Call & Co., accordhig to the literal 
tenor of the deed. The complainants, there- 
fore, prayed, that the court would decree a 
sale of the land, and that out of the pro-" 
ceeds their debt be satisfied, and for general 
relief. The bond, a copy of the account on 
which it was taken, and a copy of the deed 
of trust, were filed as exhibits in the cause. 
The answers of the defendants, and the state 
of facts, which gave rise to the other ques- 
tions in the cause, are sufficiently detailed in 
the following opinion of the chief justice. 

MARSELALL, Circuit Justice. This suit is 
brought to obtain for the plaintiffs the ben- 
efit of a deed of trust, which purports on its 
face to secure a debt due to John M'Call &, 
Co. It is alleged that this debt is in truth 
due to M'Call, Smilie & Co., and that John 
M'Call & Co., should they recover the money 
secured by the deed, must be considered in 
this court as receiving it for their use. If so, 
this couri^ according to its usual course ot 
proceeding, will decree the money to be 
paid, in the fixst instance, to the person really 
and ultimately entitled to it. Of the correct- 
ness of this principle no doubt can be en- 
tertained. Of consequence, the inquiry is, 
whether the evidence in this cause is suffi- 
cient to satisfy the court that the debt is in 
truth due to the plaintiff. The bill charges 
this debt to have been really due to M'Call, 
Smilie & Co., and the representative of John 
M'Call, who was the surviving partner of 
John M'Call & Co., who is a party to the 
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suit, and is brought before the court by that 
process which the law directs in the case of 
absent defendants, has failed to put in an 
answer. It appears that there was a close 
connexion between John M'Call »& Co., and 
M'Call, Smilie & Co., and that Henry Mitchell 
was the agent of both firms. By the books 
kept by Henry Mitchell, it appears that this 
deed was really taken to secure a debt due 
to M'Call, Smilie & Co., and a small debt ,of 
£18 4s. 0%d. due to John M'Call & Co. The 
present keeper of the books of both firms also 
declares, that the debt is in truth the debt 
of M'Call, Smilie & Co. To the debtor, it is 
unimportant which is his creditor, and this 
testimony is sufficient against an absent de- 
fendant, who will have time to set aside the 
decree, if he complains of it. The debt will 
therefore be considered as the debt of M'Call, 
Smilie & Co. 

Several other objections have been taken 
to the rendition of a decree in favour of the 
plaintiffs. 

1st The first is, that the proper parties are 
not before the court. The deed of trust was 
taken to secure, as well a debt due to Joseph 
"White, for which Gabriel Jones, the surviv- 
ing trustee in the deed, and James Keith, 
were sureties. One other debt due to James 
Ritchie, and one other debt due to Glass- 
ford & Henderson, as the debt really due to 
M'Call, Smilie «& Co. Both the trustees are 
dead, and the surviving trustee has been de- 
creed to convey the trust property to the rep- 
resentatives of Burr Harrison, deceased, un- 
der which decree sales have been made to 
purchasers having notice of this claim, who. 
are pai-ties to this suit, and who appear to 
have retained a part of the purchase money 
in their hands, subject to the decree of the 
court. There is therefore, no necessity for 
making the representatives of the ti'ustees 
parties. James Ritchie & Co., and Glassford 
& Henderson, are parties, and are before the 
court James Keith, and the representatives 
of Gabriel Jones, as sureties for Burr Har- 
rison to Joseph White, ought to have been 
brought before the couit. It appears, that in 
the court for the county of Shenandoah, 
where the decree was rendered for the recon- 
veyance of the trust property, an exhibit was 
filed, showing that a suit, instituted by 
White against Burr Hai-rison, in his life 
time, for the recovery of this debt, was dis- 
missed agreed, in the year 1787. This ex- 
hibit is verified by the record of the general 
court. There remains scarcely a possibility, 
that the sureties can remain liable for this 
debt, yet their interests must be guarded, as 
they are not defendants. Under these cir- 
cumstances, however, the court will not in- 
sist on their being made parties, but will re- 
quire that evidence of their being satisfied, 
shall be produced from themselves, or that 
they shall be secured by the plaintiffs. 

2dly. It is also objected, that in August, 
1794, a decree was rendered in favour of the 
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heii's of Burr Harrison, -wMcli directed Ga- 
briel Jones, the surviving trustee, to re-con- 
vey the ti-ust property, because it appeared 
to the court, tliat the money the deed was 
intended to secure, except the -debt due to 
Joseph White, which was settled, had been 
paid into the treasury of Virginia, under an 
act of assembly made for that purpose. This 
deci-ee is considered as a bar to the plain- 
tiff's claim. I will not deny the obligation of 
a decree, with respect to its subject matter, 
however erroneous may be the principles on 
which it may have been rendered. 

In the proceedings in this case, there are, 
however, several eoncuriing circumstances, 
which save the plaintiffs from the operation 
the decree was probably intended to have 
on them. To the original bill, neither John 
M'Call & Co., whose name was placed in the 
deed instead of M'Call, Smilie & Co., nor 
M'Call, Smilie & Co., were parties. They 
are not made pai-ties to the bill of revivor. 
Their equitable interests, therefore, could 
not be bound by a decree in the cause. 
Leave was afterwards given to make them 
parties, but no bill making them parties was 
ever actually filed. It is stated that a sub- 
poena was taken out against them, and that 
publication was made, but no bill in pursu- 
ance of the subpoena appears to have been 
filed. 

The decree is formed upon the opinion, that 
the debt is discharged. This is the conclu- 
sion drawn by the couit, and the step taken, 
is the consequence of supposing the debt to 
be discharged; but the real object on which 
the decree acts, is the trust property. The 
decree is conclusive, so far as respects this 
property, but does not, under the actual cir- 
cumstances, affect the plaintiffs. 

It is a mle, that a person who accepts a 
conveyance from a trustee, with notice of the 
trust, is himself a trustee. In this case, it 
mas'- well be doubted, whether the purchasers 
of a trust estate, under a decree to which 
the cestuis que trust are not parties, are not 
themselves trustees; but at any rate, the real 
debtors, who receive the money would, under 
this decree, which did not act on the debt 
itself, be trustees for the creditor. The 
money not being paid, but remaining in the 
hands of the purchaser, that purchaser holds 
it for the party having right to it— and may, 
therefore, be decreed to pay it to the plain- 
tiffs. 

There must be a decree nisi, that the de- 
fendants, the purchasers, do, after security 
shall have been given to the absent defend- 
ants, according to law, and after secm*ity 
shall have been given to James Keith, sur- 
viving surety, of the debt to Joseph White, 
for his own use, and for the use of the rep- 
resentatives of Gabriel Jones, deceased, to 
save him and them harmless against the said 
debt, pay out of the purchase money, by 
them retained, to the plaintiffs, M'Call, Smilie 
& Co., the debt mentioned in the deed of 
trust, to be due to John M'Call & Co. 
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MeOALL et al. v. LAWRENCE. 

[3 Blatchf. 360.] i 

Circuit Court, S. D. New York. Nov. 30, 1855. 

Customs Duties— Appkaisemext — No Appeal- 
No Objection. 

1. An appraisement of imported goods by the 
public appraisers, is, under section 17 of the act 
of August 30th, 1842 (5 Stat. 564), conclusive 
as to the dutiable value of the goods unless it is 
appealed from, when there is no protest as to the 
regularity of the appraisal. The case of Roller 
V. Maxwell [Case No. 12,025], cited and ap- 
proved. 

[See Bailey v. Goodrich, Case No. 735.] 

2. Where a portion only of the public ap- 
praisers act in making an appraisement, their ac- 
tion, when not objected lo by protest for that rea- 
son, is equivalent to the concurrent action of all 
the appraisers. It is only necessary that tliose 
who certify to the appraisal should have actually 
made it. 

This was an action [by Hamilton McCall 
and another] against [Cornelius W. Law- 
rence] the collector of the port of New York, 
to recover back an excess of duties. The 
jury found a verdict for the plaintiffs, sub- 
ject to the opinion of the court on a case. 

John S. MeCulloh, for plaintiffs. 
J. Prescott Hall, for defendant. 

BBTTS, District Judge. On the 16th of 
Febniary, 1848, the plaintiffs made an entiy 
of sundry merchandise imported from Liver- 
pool. From the aggregate of the invoice 
charges and prices of the goods an abatement 
.was stated, on the entry, of thirty-two and 
one-half per cent, to bring those charges to 
the market value or price of the merchandise, 
and, from the quotient, a further discount of 
three per cent for cash was made. It is 
claimed, on the part of the plaintiffs, that 
the entry so prepared and made exhibited the 
actual market value and p^ice of the inipor- 
Tation, and that alone on which tlie goods 
were liable to duties. Au appraisement was 
made upon the entry, and the public ap- 
praisers disallowed the three per cent, dis- 
count for cash, and also deducted two and 
one-half per cent from the thirty-two and 
one-half per cent, abatement made on the in- 
voice and enti-y, and appraised the value of 
the goods entered, at the sums produced by 
such rectification of the entry— that is, at the 
price of the invoice, less thirty per cent, re- 
duction. The collector charged and collected 
'duties on such appraised valuation. The ex- 
cess of duties above those payable on the 
entry amounted to $60.40, which was paid 
by the plaintiffs, under a protest in writing; 
and this action is brought to recover back 
that sum, as illegally exacted by the defend- 
ant. 

The goods imported were subjected to an 
official appraisement at the custom-house, 
and duties were computed and levied in con- 
formity with the valuation certified on that 

1 [Reported by Samuel Rlatchford, Esq., and 
here reprinted by permission.] 
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appraisal; and, to disprove tlie justness of 
that valuation, evidence was introduced and 
received on tlie trial. In our judgment, the 
appraisement was conclusive, in law, as to 
the market price and dutiable value of the 
merchandise imported. "We are not con- 
vinced that the evidence produced by the 
plaintiffs authorized a finding against the 
valuation made by the appraisei-s, and sup- 
ported the invoice as entered; but we hold, 
that it was not a question open for investi- 
gation before a jmry, whether the appraisers 
misjudged in their estimate of the value. 
Roller V. Maxwell [Case No. 12,025]. The 
appraisement in this case was made on the 
29th of February, ISiS, and the certificate of 
appraisement was signed by some of the 
principal appraisers of this port, though not 
by all. No exception is taken in the protest, 
to the authority or regularity of the apprais- 
al. The objection goes only to the correctness 
of the valuation, insisting that the entry is 
of the fair market value of the goods. The 
17th section of the act of August 30th, 1842 
(5 Stat. 564), declares that an appraisement 
of value by the public appraisers shall be 
final and conclusive— reserving, however, to 
the importer a right of appeal to merchant 
appraisers. 

We must regard the action of a portion of 
the appraisers to be, in respect to the rights 
of the owner and consignee who makes no 
objection thereto in his protest, equivalent to 
the concurrent action of all the appraisers. 
The 2d section of the act of Slareh 3d, 1851 
(9 Stat. G30), which declares that the certifi- 
cate of any one of the appi-aisers shall be 
deemed and taken to be made by the appi-ais- 
ers, shows what was the meaning of congress 
in the antecedent acts directing appraise- 
ments to be made by the public appraisers, 
even if the provisions of the previous enact- 
ments are equivocal- on that point. There is 
no evidence in the case proving that all of 
the appraisers who gave the certificate did 
not personally examine and appraise the 
goods. "We do not think that the case of 
Greely v. Thompson, 10 How. [51 TJ. S.] 225, 
imports that all or any particular proportion 
of the public appraisers must make an ex- 
amination and appraisal of entries. It is 
only necessary that, those who certify to the 
appraisal should have actually made it. 

The dutiable value of the goods in ques- 
tion was determined by the appraisement. 
In a question as to the amount of duties 
chargeable upon importations, congress has 
made the appraisers the only tribunal com- 
petent to determine that fact, subject now 
entirely to the provisions of the act of March 
3d, 1851 (9 Stat 629), and, at the time this 
entry and appraisement were made, subject 
to an appeal to merchant appraisers. That 
appeal was the only remedy afforded by law 
to the plaintiffs against a wrongful appraisal, 
and, it not having been taken by them, they 
can have no redress by action against the col- 
lector, even if they are able to prove that the 



estimate made by the appraisers was inac- 
curate and unjustifiable. The statute renders 
their certificate final on that question, be- 
tween the importer and the collector. 

The plaintiffs' counsel insists that the de- 
cision of this court rendered in the case of 
Gray v. Lawrence [Case No. 5,722], governs 
the questions raised in this case, and estab- 
lishes the right of the plaintiffs to recover 
the duties protested against and demanded 
in this suit. That decision is misapprehend- 
ed or misapplied. It related to an invoice of 
Irish linens, from the footing of which a de- 
duction of TYa per cent, was made. The 
custom-house appraisers certified the entry 
and invoice to be correct, Avith that rebate. 
Notwithstanding that report of the appraisei-s, 
the collector, acting under the direct and posi- 
tive instructions of the secretary of the treas- 
ury, refused to allow 7% per cent, abate- 
ment from the invoice and entry, and al- 
lowed only 2^2 per cent, charging duties on 
the 5 per cent, difference. The action was 
brought to recover back the duties exacted 
on that difference of 5 per cent The decision 
of the comt was, that the determination and 
report of the appraisers fixed the value of 
the invoice, and that the sea-etaiy of the 
treasui-y had no authority, in law, to estab- 
lish a different value, or to empower the , 
collector to exact duties upon a different val- 
uation. His instmctions to collectors are not 
conclusive upon the courts, in the construction 
of revenue laws, although they are entitled 
to be received and examined with, the great- 
est respect Marriott v. Brune, 9 How. [50 
U. S.] 619, 635; Greely v. Thompson, 10 
How. [51 U. S.] 225, 234. There is no princi- 
ple in Gray v, Lawrence [supra], that is in 
conflict -with the ruling in this case. 

Judgment for defendant 
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McOALL V. McDowell et al. 

[Deady, 233; 1 Abb. (U. S.) 212; 1 Pac. Law 
Mag. 360.] 1 

Circuit Court, D. California. April 25, 1867. 

Damages— Liability of Mtlitarv Opfioers— Sds- 

PEXSIOX OF THE HABEAS COKPUS— PaLSE 
luPIlISOSMENT. 

1. In an action for false imprisonmenl, where 
the arrest complained of was illegal, but was 
caused by the defendant while acting as com- 
manding officer of a military department of the 
United States, without malice or intention to 
injure or oppress the nlaintiff, but from good mo- 
tives and considerations, involving the public 
peace and safety, the plaintifE is only entitled to 
recover compensatory damages. 

2. The defendant having caused the arrest 
and imprisonment of the plaintiff, who was a 
civilian, and not amenable to military law, it 
was his duty to make provision against his bo- 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and by Benjamin Vanghan Abbott, 
Esq.. and here compiled and reprinted by permis- 
sion.] 
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ing treated with undue harshness and severity, 
or subjected to any treatment or discipline not 
necessary and proper to restrain him of his liber- 
ty for the time being; and having failed to do 
so, and suffered the plaintiff to be confined in 
the guard house with drunken soldiers, and to 
be compelled to labor in common with military 
culprits, the damages for the false imprisonment 
must be enhanced on account of such treatment. 

3. In an action for false imprisonment, the de- 
fendant, by his gross and incendiary language on 
the news of the assassination of Abraham Lin- 
coln, the president of the United States, having 
provoked his arrest, though the same was illegal, 
such provocation must be taken into account in 
mitigation of damages. • 

[Cited in Beckwith v. Bean, 98 U. S. 278.] 

4. A military subordinate is not liable in dam- 
ages for making an ill^al arrest if he aetedin 
pursuance of an order from his superior, which 
was legal on its face; the liability for the false 
imprisonment is confined to the officer who gave 
the order. 

[Cited in U. S. v. Clark, 31 Fed. 716.] 

5. Congress is the exclusive judge of "when 
in eases of rebellion or invasion" the public serv- 
ice requires the suspension of "the privilege of 
the writ of habeas corpus." In such case it may 
suspend the privilege of the writ generally or in 
particular eases; and it may suspend it direct- 
ly, or it may commit the matter within the prop- 
er limits, to the judgment of the president of the 
United States. 

6. The practical object of suspending the privi- 
lege of the writ of habeas corpus being to permit 
and authorize the arbitrary arrest and imprison- 
ment of persons against whom no legal .crime can 
be proved, but who may nevertheless be active- 
ly engaged in fomenting the rebellion or invit- 
ing the invasion to the imminent danger of the 
republic, it follows as a necessary consequence, 
that under the powtr "to make all laws which 
shall be necessary and proper to carry into exe- 
cution" the power of suspension, congress may 
pass any law necessary and proper to secure or 
obtain this end, unless expressly prohibited there- 
from by the constitution itself. 

7. Congress has power to protect officers and 
persons engaged or concerned in making arbi- 
trary arrests and imprisonments, or arrests or 
imprisonments without ordinary legal warrant 

■ or cause, under the authority or in pursuance of 
an act suspending the writ of habeas corpus, by 
the passage of laws indemnifying such officers 
and persons against the ordinary legal conse- 
quences thereof, or declaring that they shall not 
be liable to an action or other legal proceeding 
therefor. 

8. Semble, that an act suspending the privilege 
of the writ of habeas corpus, is itself a protec- 
tion to the officers or persons engaged in making 
arrests and imprisonments thereunder, against 
any action or proceeding therefor by the party 
arrested or imprisoned. 

9. The president of the United States has no 
power to suspend the privilege of the writ of ha- 
beas corpus, except as authorized and directed by 
congress, and therefore the nroclamation of Sep- 
tember 24, 1862 (13 Stat. 730), so far as it under- 
takes to suspend such privilege, was unauthorized 
and void. 

10. The act of congress of March 3. 1863 (12 
Stat. 755), authorizing the president to suspend 
the privilege of the writ of habeas corpus, and the 
proclamation of September 15, 1863 (13 Stat. 
134), suspending the same in certain cases in pur- 
suance of said act. do not justify or protect the 
defendant in causing the arbitrary arrest and 
imprisonment of the plaintiff, because not done 
in pursuance of the special authority or order of 
the president, as by said act provided, but by 
the defendant of his own will and judgment, as 



a matter necessary as he conceived to preserve 
the public peace in his department. 

11. Neither does the act of May 11, 1866 (14 
Stat. 46), furnish a defence to the action for 
the false imprisonment by the plaintiff, because 
in causing tide arrest and imprisonment of the 
plaintiff, the defendant did not act under the or- 
der of "tiie president or secretary of war" or 
other person, but in obedience to what was 
deemed public necessity. 

This was an action for false imprisonment, 
and by the stipulation of the parties ' was 
tried by the court without the intervention 
of a jury. The facts in the case are fully 
stated in the following findings of- the covnl: 

Fii-st. That on June 1, 1865, the defend- 
ant, Charies D. Douglas, was a captain in 
the army of the United States, then serving 
in the state of California, and that such de- 
fendant, as such captain, was then acting as 
commander at a military post, called Fort 
Wright, in the county of Mendocino, and 
state aforesaid. 

Second. That on the day and year afore- 
said, at Potter Valley, in the day time, on the 
puljlic highway, in the county and state 
aforesaid, the defendant Douglas did order 
and cause the arrest and imprisonment of 
the plaintiff, John MeCall, for the space of 
thirteen days; and that said defendant dur- 
ing the term of said imprisonment, did con- 
vey and transport the said plaintiff, in close 
custody, under a military guard, by the 
usual means of transportation, by land and 
sea, to the city of San Francisco, in the state 
aforesaid, a distance of one hundred and 
fifty miles. 

Third. That the defendant, Douglas, on 
June 13, 1865, at San Francisco aforesaid, 
did deliver the plaintiff into the custody of 
the provost marshal of the United States, 
where his hands were confined and mana- 
cled, and from whence the said plaintiff was; 
by order of said provost marshal, transported 
in close custody, under a military guard, to 
a military post and fort, called Fort Al- 
catraz, situate upon Aleatraz Island, in the 
county of San Francisco, and state afore- 
said. 

Fourth. That said plaintiff was kept a pris- 
oner in close custody, without manacles, un- 
der a military guard, in said Fort Aleatraz, 
for the space of six days, and during such 
imprisonment was compelled and required 
by the persons having him in custody at 
said Fort Aleatraz to perform manual labor, 
in common with prisoners belonging to the 
military forces of the United States then con- 
fined at said fort, as a punishment for mili- 
tary offenses. 

Fifth. That during the years 1864 and 1865 
the defendant, Irvin McDowell, was a brig- 
adier-general in the regular army of the 
United States and a major-general of volun- 
teers in the military service of the United 
States; and that during such years such de- 
fendant was the commander of the military 
department of the United States, known as 
the department of the Pacific, which depart- 
ment included the states of California, Ore- 
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gon, and Nevada and the territory of Wasli- 
ington, and that said state of Califoi-nia was 
a separate district of said depaxlinent, and 
Tinder the immediate supervision of a dis- 
trict commander— General Wright. 

Sixth. That on April 17, 1865, the defend- 
ant, McDoTvell, caused to he issued the fol- 
lowing order: "Headquarters Department of 
the Pacific, San Francisco, Cal., April 17, 
1865. General Order, No, 27. It has coine 
to the knowledge of the major-general com- 
manding that there have heen found within 
the department, persons so utterly infamous 
as to exult over the assassination of the 
president. Such persons become virtually 
accessories after the fact, and will at once 
be arrested by any officer or provost marshal 
or member of the police having knowledge 
of the case. Any paper so offending or ex- 
pressing any sympathy in any way what- 
ever with the act, will be at once seized and 
suppressed. By command of Major-General 
McDowell. R. O. Drum, Assist. Adj. Gen- 
eral." 

Seventh. That at the date of such general 
order No. 27, the populace of San Francisco 
was in a highly excited and tumultuous con- 
dition, on account of the assassination there- 
in referred to, and had already proceeded to 
commit acts of violence upon the property 
of persons known to sympathize or suspect- 
ed of sympathizing with the then existing 
rebellion by the "Confederate States," 
against the United States, and still threat- 
ened in large numbers and with imposing 
force to continue such violence against both 
the persons and property of such sympathi- 
zers. That it seemed highly probable that 
such excitement and disorder would extend 
throughout the department, and result in un- 
lawful strife and violence, destructive to the 
lives and property of the people, unless the 
military authority (which alone possessed 
the physical power) should summarily inter- 
fere to remove and restrain persons who 
should make themselves obnoxious to the 
popular sentiment by such exultations; and 
that such order was made and issued by the 
defendant, McDowell, reluctantly, and at the 
solicitation and upon the urgent request and 
advice of prominent and responsible citizens 
of San Francisco, for the reasons and causes 
above stated, as a means of preventing pop- 
ular tumult and violence, and of preserving 
the public peace and order, and not from 
any desire or purpose upon the part of the 
defendant, McDowell, to molest, injure, or 
oppress the plaintiff herein, or any other per- 
son, and without any malice or ill will to- 
wards the said plaintiff, or any other person 
whomsoever. 

Eighth. That during the progress and ex- 
istence of the rebellion aforesaid, and at the 
date of order No. 27, it had been and was 
deemed necessary by the proper authorities, 
to maintain and keep an organized military 
force .throughout such department, to dis- 
courage and prevent acts of hostility there- 



in, against the authority and power of the 
United States, and in aid of the rebellion 
aforesaid; and that the defendant, McDow- 
ell, when he issued order No. 27, as aforesaid, 
had good reason to believe, and did believe 
that the peace and security of the depart- 
ment aforesaid would be seriously endanger- 
ed, unless public disturbances, growing out 
of the conflicting sympathies and antipathies 
engendered by the rebellion aforesaid and 
the war for its suppression, were prevented 
or promptly put down, and all causes or pre- 
texts therefor removed. 

Ninth, That the plaintiff herein was a na- 
tive born American citizen, and that during 
the month of April, 1865, and prior thereto, 
and at the date of the arrest aforesaid, was 
■ a resident of Potter Valley aforesaid, and 
was then and there engaged in farming and 
stock rearing, and that said plaintiff, on the 
public highway, in the day time, at Potter 
Valley aforesaid, on April 20q 1865, did pub- 
licly" declare and say— "That Lincoln (there- 
by meaning the late president of the United 
States) was shot, and that the damned old 
son of a bitch should have been shot long 
ago, and that some more of his kind would 
go the same way shorOy." And that the 
said plaintiff on the public highway, in the 
day time, at Potter Valley aforesaid, on« 
April 29, 1865, did publicly declare and say: 
"That he did not believe that General Lee 
had surrendered, and believed that General 
Lee was still carrying on the war; and that 
he did not believe for a long time after hear- 
ing of the president's assassination that it 
was true; and said, I am only afraid that 
it is not so — if three or four more of the 
leaders of the abolition party were killed it 
would be a good thing, as it would be the 
downfall of that party," 

Tenth, That the defendant, Douglas, ar- 
rested and imprisoned the plaintiff, as above 
stated, in obedience to general order No. 27, 
aforesaid; and because, before making such 
arrest, the said defendant had information 
upon oath that the plaintiff herein had utter- 
ed the words above mentioned, as spoken by 
him on April 29, 1865; and also that said de- 
fendant had information upon oath, upon the 
day of making such aiTest, but some hours 
thereafter, that the plaintiff herein had ut- 
tered the words above mentioned, as spoken 
by him on April 20, 1865; and not from any 
desire or purpose upon the part of the said 
defendant, Douglas, to molest, injure, or op- 
press the plaintiff herein, and without any 
malice or ill will towards the said plaintiff 
whatever. 

Eleventh, That the defendant, McDowell, 
did not procure, advise, or cause the arrest, 
imprisonment, or detention of the plaintiff, 
otherwise than as above stated; and that 
said defendant subsequently Issued an or- 
der, in obedience to which the said plaintiff 
was removed and discharged from Fort Al- 
eatraz, as abbve stated, and turned over to 
the civil authority, to wit, the United States 
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marshal for the district of California, and 
that said plaintiff was then and there by- 
said marshal taken before the district court 
of the United States for the district afore- 
said, when and where said plaintiff was, by 
the order of said couxt, set at liberty, he 
first taking the oath of allegiance to the 
United States government, as by act of con- 
gress provided, entitled, "An act relating to 
habeas coi-pus, and regulating judicial pro- 
ceedings in certain eases," approved March 
3, 1S63 [12 Stat 755]. 

Twelfth. That the plaintiff during his ar- 
rest and imprisonment as aforesaid, and on 
account thereof, was obliged to expend the 
sum of one hundred and ten dollars in mon- 
ey, of which said sum he paid twenty-five 
dollars to an attornej' for services rendered 
to him in and about the matter of his dis- 
charge from such imprisonment; and that 
the said plaintiff did not sustain any special 
injury to -his .person or property by reason 
of such arrest and imprisonment. 

Thirteenth. That for and on accoimt of the 
loss of time and absence from home caused 
to the plaintiff by reason of such arrest and 
imprisonment, and for aid on account of the 
injui-y to his feelings and bodily suffering and 
anxiety of mind necessarily resulting there- 
from, the court assesses the damages of the 
plaintiff, in addition to the sum above men- 
tioned, at the sum of five liundred dollars. 

And the court finds, as a conclusion of law 
from the premises, that the defendant, Doug' 
las, is not liable to the plaintiff as he hath 
complained against him, and that such de- 
fendant is entitled to judgment against the 
plaintiff in bar of this action, and for his 
costs and expenses in this behalf sustained. 
And the court further finds, as aforesaid, 
that the defendant, Ii"vin McDowell, is liable 
to the plaintiff as he hath complained against 
him, and that the plaintiff is entitled to 
have judgment against said last named de- 
fendant for the sum of sis hundred and thir- 
ty-five dollars damages, and his costs and 
expenses in this behalf sustained. 

Heni-y P. Irving and George Pierce, for 
plaintiff. 
Delos Lake, for defendants. 

DEADY, District Judge. On the trial of 
the issue in this action, by the court, the 
defendants were allowed to give evidence of 
the circumstances attending the promulga- 
tion of order No. 27, supra, and the conse- 
quent arrest and imprisonment of the plain- 
tiff; not as a justification, but in mitiga- 
tion of damages. From the evidence the 
court has found the fact to be, that the de- 
fendant, McDowell, issued the order which 
led to the arrest and imprisonment com- 
plained of, without malice or any intention 
to injure or oppress the plaintiff, but from 
good motives and considerations involving 
the public peace and safety; and also, that 
the defendant, Douglas, acted in the prem- 



ises without malice or evil intention, but in 
obedience to the order of his superior, and 
upon satisfactory information that the plain- 
tiff's conduct had brought him within the 
purview of the order. These facts, although 
not sufficient to constitute a legal justifica- 
tion of the conduct of the defendants, are to 
be considei'ed in estimating the amount of 
damages which the plaintiff is entitled to re- 
cover. The acts complained of, being done 
without the authority of law, the plaintiff, 
as a matter of law, is entitled to recover 
some damages therefor. But vindictive or 
exemplary damages are only given where it 
appears that the wrong complained of was 
done with an evil intention or from a bad 
motive. In the present case, no such inten- 
tion or motive can be atti'ibuted or imputed 
to either of the defendants. It follows that 
the plaintiff is only entitled to recover dam- 
ages for the necessary consequences of the 
act complained of— what the law calls com- 
pensatory damages. 

Still what are merely compensatory dam- 
ages, in a case like this," is difficult of de- 
termination, and is, after all, a matter of 
opinion, not to say conjecture, rather than di- 
rect proof. The only loss which the plain- 
tiff sustained, that can be at all accurately 
computed and compensated in money, is his 
loss of time and expenses. What his time 
was worth does not directly appear, and can 
only be inferred from his occupation and po- 
sition in life. Allowing him for this, at the 
rate of five dollars per day for twenty-one 
days, which includes the two days that he 
was in the custody of the civU authorities, 
would make the sum of one hundi-ed and five 
dollars, which, added to his expenses and 
counsel fees, would amount to two hundred 
and fifteen dollars. In estimating the dam- 
ages of the plaintiff, beyond this amount, 
there is no guide but the judgment, and tlie 
rule that they are to be given as a compen- 
sation to the plaintiff and not as a punish- 
ment of the defendants or an example to 
others. In estimating the damages of the 
plaintiff beyond his expenses and loss of 
time, I have been materially influenced by 
the facts, that while in the custody of the 
provost marshal in San Francisco he was 
confined one night in the common guard 
house in company with drunken soldiers, and 
that while he was in custody at Fort Alcatraz 
he was compelled to labor in common witli 
military culprits. The treatment of tlie 
plaintiff in these respects, was, to say the 
least, oppressive and uncalled for. True, it 
does not appear that this was done with the 
knowledge or approbation of defendant, Mc- 
Dowell, but so far as appears, it would seem 
that he did not expect or intend that "polit- 
ical prisoners" should be required to labor 
while 'at Fort Alcatraz. The plaintiff was 
not in the actual custody of the defendant, 
McDowell, but of his subordinates, and his 
treatment in these respects was the direct 
act of the latter and not the former. Yet, 
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McDowell, having caused, the arrest and im- 
prisonment, ought to be held responsible for 
whatever injuries and indignities the plain- 
tiff suffered thereby, in consequence of his 
neglect or omission to provide against the 
same. The provost marshal's oflBLce and Al- 
eatraz were within the command and under 
the authority of aicDowell, and having 
caused the imprisonment of the plaintiff, he 
should have taken some precaution to pre- 
vent his being treated with undue harsh- 
ness and severity while in custody at these 
places. In Dinsman v. Wilkes, 12 How. [53 
TJ. S.] 405, which, was an action brought by a 
marine against Commodore Wilkes, for ille- 
gal imprisonment in a jail at Honolulu, the 
supreme court say, that "it was his duty, 
through proper and trustworthy officers, to 
inquire into his situation and treatment, and 
to see that it was not cruel or barbarous in 
any respect" It is proper to add that the 
court held Wilkes to something more than 
the ordinaiy responsibility of a command- 
ing officer in that respect, because "he had 
placed him out of the protection which the 
ordinaiy place of confilnement on shipboard 
afforded, in a prison belonging to and under 
the control of an uncivilized people." So it 
appears to me in this case, the plaintiff be- 
ing a private citizen not belonging to the mil- 
itary forces, nor under condemnation as a 
criminal, when the defendant, McDowell, 
caused him to be imprisoned with military 
culprits and persons subject to military law 
and discipline, it was his duty to provide 
that the plaintiff should not be confounded 
with tliem and treated like them. And al- 
though, as I have said, I am satisfied >that 
the defendant, McDowell, neither expected 
or intended that the plaintiff should be sub- 
ject to any treatment or discipline beyond 
what was necessary and proper to restrain 
him of his liberty for the time b6ing, yet as 
such treatment and discipline were among 
the probable consequences of the plaintiff's 
confinement, when and where it took place, 
if not provided against by the department 
commander, I think he must be held responsi- 
ble for it 

In considering the question of damages, I 
have also taken into account the conduct of 
the plaintiff, which dix-ectly provoked his ar- 
rest. I refer to the gross and incendiary lan- 
guage uttered by him on the public highway, 
on April 20 and 29. Of course I, do not mean 
to assert that the utterance of these words 
by the plaintiff, as the law then stood and 
still stands, was technically a crime. Such 
utterance did not constitute a crime, and 
therefore was not a legal cause of arrest. 
Yet in actions for injuries to the person, the 
misconduct of the plaintiff by which such in- 
jury is provoked is always considered in mit- 
igation of damages. 2 Greenl. Ev. § 2G7. 
Mere words do not constitute an assault, and 
therefore will not justify a battery, yet when 
the words are calculated to provoke and do 
provoke the battery, they may be given in 



evidence to mitigate the damages. If one 
calls anothei* a liar, this does not justify an 
assault by the insulted party; yet if an as- 
sault follow in consequence of thd insult, the 
provocation must be considered in estimating 
the damages. This rule, it seems to me, may be 
properly applied in this case. If the plain- 
tiff had uttered these words in the immedi- 
ate presence of General McDowell, and the 
latter had Icnocked him down on the instant 
the law would have allowed the provocation 
to be shown in mitigation of the damages re- 
sulting from the illegal blow. In this case 
the arrest and imprisonment of the plaintiff, 
although without authority of law, was, I 
may say, procured and provoked by conduct 
on his part at once dangerous and disgrace- 
ful, and well calculated at that moment of 
intense public feeling and anxiety, to have 
brought harm on himself and trouble to the 
community. Talk and reason as we will 
about the liberty of speech, something is due 
to society from every reasonable being who 
enjoys its protection and privileges. At 
least, in such an hour of public sorrow and 
alarm as that which followed the assassina- 
tion of the president of the republic, during 
the dangers of a civil war, the plaintiff, 
whatever his political prejudices or opinions, 
should have bridled his tongue so far as not 
to exult at the calamity of the nation, or 
mock at its fear. 

I do not forget that on the trial the learn- 
ed counsel for the plaintiff questioned the 
fact, whether the plaintiff used the language 
attributed to him by the witnesses, Pm'cell 
and Hale. The affidavits of these persons, 
upon which the arrest was made, have been 
read in evidence, and Hale, the witness to 
the words uttered on April 20, comes upon 
the stand, in the presence of the plaintiff, and 
testifies to the same effect as in his affidavit 
There was nothing in the appearance or man- 
ner of the witness calculated to detract from 
his credibility. There was no conti-adictory 
testimony upon the point, either direct or 
circurqstantial, and the court, sitting as a 
trier of the fact, could not have found it oth- 
erwise. But another circumstance makes it 
absolutely certain that the plaintiff substan- 
tially uttered the words imputed to him by 
these witnesses, as the court has found. On 
the trial, the plaintiff was in court, and was 
examined as a witness in his own behalf, yet 
his counsel forbore to interrogate him upon 
this point The natural and irresistible infer- 
ence from this omission is, that the plaintiff 
was conscious of the truth of the charge, 
and was too honest to deny it if he had been 
examined concerning it. 

In a case of so much importance as this, 
and being tried without a jury, I have deem- 
ed it proper and due to myself to submit the 
following suggestions concerning the conclu- 
sions of fact found, before proceeding to con- 
sider the questions of law arising thereon. 

This action has been tried upon the as- 
sumption, that Douglas is equally liable with 
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McDowell, for the arrest of the plaintiff. 
Granting this, his liability cannot be extend- 
ed beyond the time when he delivered him to 
the provost marshal in San Francisco. The 
imprisonment, so far as Douglas is concerned, 
then terminated. He did no further act in 
the premises, and he had no authority over 
those who did, nor is he in any sense respon- 
sible for what happened to the plaintiff there- 
after. If the plaintiff had been killed by the 
guard while at Alcatraz, the defendant, Doug- 
las, could as well be held liable for it, as 
for the imprisonment which the plaintiff suf- 
fered there. But I am not satisfied that 
Douglas ought to be held liable to the plain- 
tiff at all. He acted not as a volunteer, but 
as a subordinate in obedience to the order of 
his superior. Except in a plain ease of ex- 
cess of authority, where at first blush it is 
apparent and palpable to the commonest im- 
standing that the order is illegal, I cannot 
but think that the law should excuse the mili- 
taiy subordinate when acting in obedience to 
the orders of his commander. Otherwise he 
is placed in the dangerous dilemma of being 
liable in damages to third persons for obe- 
dience to an order, or to the loss of his com- 
mission and disgrace for disobedience there- 
to. If Douglas is liable to tlie plaintiff, so is ev- 
ery private soldier who constituted his guard 
from Potter Yalley to San Francisco, and 
even the almost unconscious sentry who stood 
gu?j.*d at the prison of Alcatraz. Yet thei'e 
was no alternative for either Douglas or these 
soldiers, but to do as they did, or refuse obe- 
dience to their lawful superiors, in a matter 
of which they were incapable of judging cor- 
rectly, at the peril of disgrace and pxmish- 
ment to themselves. The first duty of a sol- 
dier is obedience, and without this there can 
be neither discipline nor efGLciency in an arpay. 
If every suboi-dinate officer and soldier were 
at liberty to question the legality of the or- 
ders of the commander, and obey them or not 
as they may consider them valid or invalid, 
the camp would be turned into a debating 
school, where the precious moment for action 
woiild be wasted in wordy conflicts between 
the advocates of conflicting opinions. 

In Martin v. Mott, 12 Wheat. [25 U. S.] 19, 
a question arose as to whether the president 
had authority to call out the militia in a par- 
ticular exigency. A drafted militia man had 
refused to be mustered into the service of 
the United States, because, as he alleged, the 
president had made the order in a case not 
contemplated by the act of congress under 
which he professed to act The supreme 
coui-t held, "that the authority to decide 
whether the exigency had arisen, belongs 
exclusively to the president, and that his de- 
cision is conclusive upon all other persons." 
The reasoning of the court in support of this 
conclusion is peculiarly in point upon this 
branch of the case at bar: 

"The power itself is to be exercised upon 
sudden emergencies, upon great occasions 
of state, and under circumstances which 



may be vital to the existence of the Union. 
A prompt and unhesitating obedience to or- 
ders is indispensable to a complete attainment 
of the object. The service is a military serv- 
ice, and the command of a militaiy nature; 
and in such cases, eveiy delay, and every ob- 
stacle to an efficient and immediate compli- 
ance, necessarily tend to jeopard the public 
hiterests. While subordinate officers or sol- 
diers are pausing to consider whether they 
ought to obey, or are scnipulously weighing 
the evidence of the facts upon which the com- 
mander in chief exercises the right to demand 
their services, the hostile enterprise may be 
accomplished without the means of resistance. 
If a superior officer has a right to contest the 
orders of the president upon his own doubts 
as to the exigency having arisen, it must be 
equally the right of every inferior officer and 
soldier; and any act done by any person in 
furtherance of such orders would subject him 
to responsibility in a civil suit, in which his 
defense must finally rest upon his ability to 
re-establish the facts by competent proofs. 
Such a course would be subversive of all dis- 
cipline, and expose the best disposed officers 
to the chances of ruinous litigation. Besides, 
in many instances, the evidence upon which 
the president might decide that there is im- 
minent danger of invasion, might be of a 
nature not constituting strict technical proof, 
or the disclosure of the evidence might reveal 
important secrets of state, which the public 
interest, and even safety, might imperiously 
demand to be kept in concealment." 

The difference between that case and this 
is, that there the legality of the order de- 
pended mainly upon a question of fact, while 
here it depends upon a question of law. But 
the reasoning of the court is equally applica- 
ble to both, for the same disasters and dis- 
oiders may be expected, if subordinates and 
soldiers are allowed to disobey the orders of 
their superiors upon a difference of opinion 
upon a question of law. Again, how often 
would this difference of opinion be a mere 
pretext to escape the demands of duty? In 
the war of 1812, the constitutional scruples 
of the militia men, as to the power of the 
president to order them out of the United 
States, led to their refusing to march across 
the Canada line to the aid of the regulars, 
when the latter were seriously engaged with 
the enemy, and thus a well planned enter- 
terprise failed, with serious loss to the Ameri- 
can forces. 

Nor is it necessary to the ends of justice 
that the subordinate or soldier should be 
responsible for obedience to the illegal order 
of a superior. In any case, the party in- 
jured can have but one satisfaction, and that ■ 
may and should be obtained from the really 
responsible party— the officer who gave the 
illegal order. I am aware that in civil life 
the rule is well settled otherwise, and that 
a person committing an illegal act cannot jus- 
tify his conduct upon the ground of a com- 
mand from another. But the circumstances 
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of the two cases are entirely different In 
tlie latter case, the party giving the command 
and the one obeying it are equal in the eye 
of the law. The latter does not act npon 
compulsion. He is a free agent, and at iih- 
erty to exercise his judgment in the premi- 
ses. 

Personal responsibility should be commen- 
surate with freedom of action— to do or re- 
frain from doing. For acts done tinder what 
is deemed compulsion or duress, the law holds 
no one liable. In contemplation of law, the 
wife is under the power and authority of the 
husband. Therefore, for even erimmal acts, 
when done in the presence of the latter, she j 
is not held responsible. The law presumes 
that she acted under coercion of her husband, 
and excuses her. 

If the law excuses the wife on the pre- 
sumption of coercion, for what reason should 
it refuse a like protection to the subordinate 
and soldier when acting in obedience to the 
command of his lawful superior? The lat- 
ter may be said to act— particularly in time 
of war— under actual coercion. As a matter 
of abstract law, it may be admitted, that ulti- 
mately the law wUl justify a refusal to obey 
an iUegal order. But this involves litigation 
and controversy alike injurious to the best 
interests of the haferior, and the efficiency of 
the public service. The certain vexation and 
annoyance, together with the risk of profes- 
sional disgrace and punishment which usually 
attend the disobedience of orders by an in- 
ferior, may safely be deemed sufficient to con- 
stram his judgment and action, and to excuse 
him for yielding obedience to those upon whom 
the law has devolved both the duty and re- 
sponsibility of controlling his conduct in the 
premises. Ti-ue, cases can be imagined, where 
the order is so palpably atrodous as well as il- 
legal, that one must instinctively feel that it 
ought not to be obeyed, by whomever given. 
But there is no rule without its exception. 
This one is practical and just, and the possi- 
bility of extreme eases ought not to prevent 
its recognition and application by the courts. 
Between an order plainly legal and one pal- 
pably otherwise— particularly in time of war 
—there is a wide middle ground, where the 
ultimate legality and propriety of orders de- 
pends or may depend upon ciremnstances and 
conditions of which it cannot be expected that 
the inferior is informed or advised. In such 
cases, justice to the subordinate demands, 
and the necessities and efficiency of the pub- 
lice service require, that the order of the 
superior should protect the inferior; leaving 
the responsibility to rest where it properly 
belongs— upon the officer who gave the com- 
mand. 

The all important question in this case yet 
remains to be considered. 

The defendants maintain that the acts com- 
plained of in this action are within the pm-- 
Tiew of the act of congress, entitled "An act 
relating to habeas corpus, and regulating ju- 
dicial proceedings in certaui cases," approved 
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March 3, 1863 [12 Stat. 753], and the act sup- 
plementary thereof, approved May 11, 1S6S 
[14 Stat. 46], and that these acts furnish a 
complete defense to this action. 

On the other hand, it is contended for the 
plaintiff, that the acts of the defendants are 
not within the purview of these statutes, and 
that each of said statutes, in so far as they 
pui-port to indemni^ offieei-s and soldiers for 
an arrest or imprisonment made during the 
suspension of the habeas corpus, by the pres- 
ident in pursuance thereof, is unconstitutional 
and therefore void, 

A question of greater importance, both to 
the government and the citizen— to the main- 
tenance of the authority of the people on the 
one hand, and the preservation of individual 
liberty on the other,— was probably never sub- 
mitted to the determination of a court. With- 
out further apology or preface, and without 
fear, favor, or affection, I proceed to examine 
and decide it. 

Const, art 1, § 9, subd. 2, declares: "The 
privilege of the writ of habeas corpus shall 
not be suspended, unless when in cases of re- 
bellion or invasion the pubhc service may 
requh-e it" And also (aiticle 1, § 8, subd. 19), 

that: "The congress shall have power 

to make all laws which shall be necessary 
and proper for carrying into execution the 
foregoing powers, and all other powers vested 
by this constitution in the government of the 
United States, or in any department or officer 
thereof." 

By section 1 of the act of March 3, 1863, 
eongi-ess authorized the president, during the 
rebellion, "to suspend the privilege of the 
writ of habeas corpus m any case, through- 
out the United States or any part thereof." 
The constitutionality of the section must be 
admitted without argument. The clause of 
the constitution fii-st quoted is a recognition, 
of this power in congress, as well as a limita- 
tion upon its exercise, to the oecasions,. 
"when," by reason of the existence of "rebel- 
lion or invasion, the public service may re- 
quire it" When the occasion arises— a rebel- 
lion or invasion— whether "the public service" 
requires the suspension of the writ or not, i& 
confided to the judgment of congress, and. 
their action in the premises is conclusive up- 
on all courts and persons. Ex parte Merry- 
man [Case No. 9,487]; 2 Story, Const. § 1342. 
In the exercise of this power, congress may 
suspend the writ generally, or may limit the 
suspension to particular eases. They may 
suspend the writ directly, or commit the mat- 
ter, within the properly described limits, to- 
the judgment of the president. 

Section 4 of the act of March 3, 1863, en- 
acts: "That any order of the president or 
under his authority, made at any time during 
the existence of the present rebellion, shall' 
be a defense in all courts to any action or 
prosecution, civil or criminal, pending or to 
be commenced, for any search, seizure, arrest, 
or imprisonment, made, done, or committed^ 
or acts omitted to be done, under and by 
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Tii-tue of sueh order, or under color of any 
law of congress; and such defense may be 
made by special plea or under the general 
issue." 

On September 15, 1863 [13 Stat 734], the 
president, in pursuance of the authority con- 
feiTed upon him by section 1 of the act of 
March 3, 1863, issued a proclamation, where- 
in it was declared that "the public safety 
does require that the privilege of the said 
writ" (of habeas corpus) "shall now be sus- 
pended throughout the United States in the 
cases where, by the authority of the president 
of the United States, military, naval, and 
civil officers of the United States, or any of 
them, hold persons under then* command or 
in their custody, either as prisoners of war, 
spies, or aiders or abettors of the enemy, or 
officers, soldiers, or seamen em-olIed or draft- 
ed or mustered or enlisted in or belonging 
to the land or naval forces of the United 
States, or as deserters therefrom, or other- 
wise amenable to military law or the rules 
and articles of war or the i-ules or regulations 
prescribed for the military or naval services 
by authority of the president of the United 
States, or for resisting a draft, or for any 
other offense against the military or naval 
service: 

"Now, therefore, I, Abraham Lincoln, pres- 
ident of the United States, do hereby pro- 
claim and make known to all whom it may 
concern, that the privilege of the writ of 
habeas coi-pus is suspended throughout the 
United States, in the several cases before 
mentioned, and that this suspension will con- 
tinue throughout the duration of the said 
rebellion, or until this proclamation shall, by 
a subsequent one to be issued by the pres- 
ident of the United States, be modified or 
revoked." 

Section 1 of the act of May 11, 1866 [14 
Stat. 46], enacts: "That any search, seizure, 
arrest, or imprisonment made, or any acts 
done or omitted to be done during the said ! 
rebellion, by any officer or person, under and 
by vii-tue of any order, written or verbal, 
general or special, issued by the president 
or secretaiy of war, or by any military officei- 
of the United States holding the command 
of the department, district, or place within 
which such seizure, search, arrest or imprison- 
ment was made, done or committed, or any 
acts were so done, or omitted to be done, 
either by the person or officer to whom the 
order was addressed, or for whom it was in- 
tended, or by any other person aiding or as- 
sisting him therein, shall be held, and are 
hereby declared, to come within the purview 
of the act to which this is amendatory, and 
within the purview of the foTurth . . . section 
of the said act of March 3, 1S63, for all the 
purposes of defense .... provided therein. 
But no such order shall, by force of this act, 
or the act to which this is an amendment, 
be a defense to any suit or action for any 
act done or omitted to be done after the pas- 
sage of this act." 
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Admitting the constitutional power of con- 
gress to suspend the privilege of the writ of 
habeas corpus, as was done by the act of 
March 3, 1863, can they in any case go fur- 
ther, and pa'ss acts to indemnify or protect 
persons, who without legal cause or wai-raut, 
have been instrumental in imprisoning others, 
dm-ing such suspension? 

Before answering this question, it is well 
to consider what is the purpose and practical 
effect of suspending the privilege of the writ. 
Personal liberty, unless forfeited by due 
course of law, is the right of every citizen 
of the republic. a?he writ of habeas corpus 
is tlie remedy by which a party is enabled 
to obtain deliverance from a false imprison- 
ment. Ordinarily, every one imprisoned with- 
out legal cause or warrant is entitled to this 
remedy— this privilege. The power to suspend 
this privilege includes, and is in fact identical, 
with the power to take away or withhold 
this remedy from the individual during the 
period of such suspension. The suspension of 
the privilege of the writ and the denial of 
the remedy for false imprisonment ai-e indent- 
ical in effect, if not in terms. It follows that 
the power of congress to suspend the privi- 
lege of the writ of habeas corpus is equiva- 
lent to the power to take away from all per- 
sons, during the suspension, the right to the 
ordinary and only remedy for deliverance 
from false imprisonment. This is the effect 
of the suspension. What is the purpose of it 
—the object to be accomplished by it? Tlie 
occasion and necessity to which the consti- 
tution limits the power of suspension clearly 
denote the purpose and end for which the sus- 
pension is made. The occasion is the exist- 
ence of "rebellion or invasion," and the ne- 
cessity is the fact that "the public sei-vice"— 
safety, requires it The public safety is the 
end to be secured or obtained by the sus- 
pension. The danger to the public safety 
arises from the "rebellion or invasion;" and 
the writ is suspended to enable the executive 
to prevent harm to the republic from those 
who are or may be suspected of assisting 
the cause of the "rebellion or invasion." The 
suspension enables the executive, without in- 
terference from the courts or the law, to ar- 
rest and imprison persons against whom no 
legal crime can be proved, but who may, 
nevertheless, be effectively engaged in form- 
ing the rebellion or inviting the invasion, to 
the imminent danger of the public safety. 

Plainly expressed, the suspension of the 
privilege of the writ is an express permission 
and direction from congress to the executive, 
to arrest and imprison all persons for the 
time being, whom he has reason to believe 
or suspect of intention or conduct, in relation 
to the rebellion or invasion, which is or may 
be dangerous to the common weal. 

That at the time of the formation and 
adoption of the constitution, such was the 
unaerstanding, as to the pux-pose and prac- 
tical effect of suspending the privilege of the 
writ, is apparent from the elementary com- 
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mon law treatises of the time. Blackstone, 
in his Commentaries (book 1, p. 136), says: 
"Of great importance to the public is this 
pei-sonal liberty; for if once it were left in 
the power of any, the highest magistrate, to 
imprison arbitrarily whoever he or his offi- 
cers thought proper (as in France it is daily 
practiced by the crown), there would soon be 
an end of all other rights and immunities. 
Some have thought that unjust attacks, even 
upon life or property, at the arbitrary will of 
the magistrate, are less dangerous to the 
commonwealth than such as are made upon 
the personal liberty of the subject To be- 
reare a man of life, or hy violence to confis- 
cate his estate, without accusation or trial, 
would he so gross and notorious an act of 
despotism, as must at once convey the alarm 
of tyranny throughout the whole kingdom; 
but confinement of the person, by secretly 
huirying him to jail, where his sufiferings 
ai-e unknown or forgotten, is a less public, a 
less striking, and therefore a more dangerous 
engine of arbitral? government. And yet 
sometimes, when the state is in great danger, 
even this may be a necessary measure. But 
the happiness of our constitution, is that it 
is not left to the executive power to deter- 
mine when the danger of the state is so great 
as to render this measure expedient; for it 
is the parliament only, or legislative power, 
that, whenever it sees proper, can authorize 
tlie crown by suspending the habeas corpus, 
act for a short and limited term, to imprison 
suspected persons without'giving any reason 
for so doing, as the senate of Rome was 
wont to have recourse to a dictator-, a magis- 
trate of absolute authority, when they judg- 
ed the republic in any imminent danger. 
... In like manner, this experiment 
ought only to be tried in cases of extreme 
emergency; and in these the nation parts 
with its libei-ty for a while, in order to pre- 
sei-ve it forever." 

It is evident, from the language of this 
passage, that the commentator was not dis- 
posed to undervalue the impoitance of per- 
sonal liberty, nor to overstate the purpose 
and pi-actical effect of the suspension of the 
habeas corpus act. 

At the era of the constitution, this was the 
acknowledged doctrine of the common law 
concerning personal liberty and the suspen- 
sion of the pi-ivilege of the writ, whereby 
that liberty was left at the discretion of the 
government for the time being. The provi- 
sion in our constitution "was adopted with 
that understanding of its effect. It in no 
wise changed the common law as laid down 
by Blackstone, except that, instead of leav- 
ing congress at liberty to suspend the privi- 
lege "whenever it sees proper," it limited and 
confined the exercise of such power to times 
of "rebellion and invasion." 

This is also evident, from the nature of 
things. If the suspension of the privilege of 
the writ is not intended to authorize and per- 
mit aiTests without the ordinary legal cause 
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or warrant, for what is it intended? The 
very limitation in the constitution upon the ' 
power of suspension is strong evidence that 
it was not understood to be a mere form, but 
something of serious import and effect. An 
arrest upon a warrant describing an offense 
defined by law, can be made and maintained, 
with the privilege of the writ in force. Un- 
less the suspension changes the law, so to 
speak, for the time being, in regard to ar- 
rests and Imprisonments, I am at a loss to 
conceive how the republic can be thereby pre- 
served from imminent danger, or the public 
safety conserved. The powers granted to 
congress must be construed and applied with 
reference to the pui-poses for which the con- 
stitution was made. It is not a mere ab- 
straction to sharpen men's wits upon, but a 
practical scheme of a government, having all 
necessary power to maintain its existence 
and authority during peace and war, rebel- 
lion or invasion. As was well said long ago, 
"The instrument was not intended as a thesis 
for the logician to exercise his ingenuitj' on. 
It ought to be construed with plain good 
sense. The uniform sense of congress and 
the country furnishes better evidence of the 
true interpretation of the constitution than 
the most refined and subtle arguments." 

The purpose of the express power to sus- 
pend the privilege of the writ of habeas cor- 
pus—the object to be obtained being to au- 
thorize, for the time being, the imprisonment 
of persons "witliout giving any reason for so . 
doing," and without legal cause or wan-ant, 
as a means of preserving the republic from 
imminent danger, it follows as a necessaiy 
consequence, that, under the clause giving 
power "to make all laws which shall be nec- 
essary and proper for carrying into execu- 
tion" the power of suspension, congress may 
pass any law necessary and px*oper to secure 
or obtain this end, unless expressly prohib- 
ited therefrom by the constitution itself. 

"Without further legislation than the sus- 
pension of the privilege of the writ, every 
person imprisoned without legal cause or 
warrant, might maintain an action for dam- 
ages therefor. To enable the power of sus- 
pension to be executed— the purpose of it to 
be accomplished— it becomes necessary to 
provide in some way for the protection of the 
oflicers and persons required to make an-ests 
and imprisonments. To accomplish this, 
congress has passed the indemnity clauses in 
the acts of March 3, 1863, and May 11, 1866, 
being section 4 of the one act and section 1 
of the other. Were these, provisions in these 
acts necessary and proper means to secure the 
end in question? Let the supreme court an- 
swer the question. In McCuUough v. State [4 
Wheat. (17 XJ. S.) 415], Chief Justice Mai-shaU 
says: "The subject is the execution of those 
great powers on which the welfare of a na- 
tion essentially depends. It must have been 
the intention of those who gave these pow- 
ers, to insure, as far as human prudence 
could insure, their beneficial execution. This 
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eould not he done by confiding the choice of 
means to such narrow limits as not to leave 
it in the power of congress to adopt any 
which might be appropriate, and which were 
conducive to the end. This provision is made 
in a constitution intended to endure for ages 
to come, and consequently to be adapted to 
the various crises of human affairs. To have 
prescribed the means by which government 
should, in all future time, execute its powers, 
would have been to change entirely the char- 
acter of the instrument, and give it the prop- 
erties of a legal code. It would have been 
an unwise attempt to provide, by immutable 
rules, for exigencies which, if foreseen at all, 
must have been seen dimly, and which can 
best be provided for as they occur. To have 
declared that the best means shall not be 
used, but those alone without which the pow- 
er given would be nugatoiy, would have 
been to deprive the legislature of the capac- 
ity to avail itself of experience, to exercise 
its reason, and to accommodate its legisla- 
tion to circumstances." [McCuUough v. 
State] 4 Wheat. [17 U. S.] 415. And again: 
"We admit, as all must admit, that the pow- 
ers of the government are limited, and that 
its limits are not to be transcended. But we 
think the sound constraetion of the constitu- 
tion must allow to the national legislature 
that discretion, with respect to the means by 
which the powers it eonfeis are to be carried 
into execution, which will enable that body 
. to perform the high duties assigned to it, in 
the manner most beneficial to the people. 
Let the end be legitimate, let it be within the 
scope of the constitution, and all means 
which are appropriate, which are plainly 
adapted to that end. which are not prohib- 
ited, but consist with the letter and spirit of 
the constitution, are constitutional." Id. 421, 
It is not necessaiy to repeat what has been 
said to show the legitimacy of the end pro- 
posed by congress in this legislation. Waiv- 
ing the question of the propriety of the 
means for the moment, if this end is not 
legitimate, then the clause in the constitution 
authorizing the suspension of the privilege of 
the writ is merely nugatory, and the power 
might as well have been absolutely denied. 
As has been shown, the power to suspend 
the habeas corpus, in the eases specified, be- 
ing practically the power to authorize and 
provide for the imprisonment of persons for 
the time being without legal cause or war- 
rant, and "without giving any reason for so 
doing," it must follow, that to secure this 
end, congress must have power to protect or 
indemnify the oflicers and persons whom, 
mediately or immediately, it thus requires 
to do any act concerning such imprison- 
ments. 

The ax-gument for the plaintiff may be 
briefly stated thus: "The suspension of the 
writ 'creates a despotism,' and therefore the 
end is not legitimate." Let it be admitted, 
for the purposes of argument, that the sus- 
pension does "create a despotism." What 
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then? Does the conclusion follow? By no 
means; because, as we have seen, the con- 
stitution expressly authorizes the suspen- 
sion, and histoiy teaches, and so the fathei-s 
understood it, that such suspension was 
allowed, so as to authorize and permit im- 
prisonments without the ordinary cause or 
process, for the safety of the republic. 

Such an argument might have been proper 
as against the adoption of the constitution 
by the people, but in a court which must 
recognize that instrument— the suspending 
clause inclusive— as the supreme law of the 
land, it becomes a mere waste of opprobrious 
epithets. 

Nor does this power as now construed 
merit such epithets. A despotism in any 
sense or form always implies the idea of ir- 
responsible as well as unlimited power. The 
people of the United States made the con- 
stitution for themselves, and can change it 
when they will, to suit their altered condi- 
tion or change of opinions. While yielding 
obedience to their government, exercising 
the powers conferred by that instrument, 
whether ordinary or extraordinary, they can- 
not be said to be living under a despotism. 
When their representatives in congress as- 
sembled, suspended the privilege of the writ 
of habeas corpus for the public safety, they 
only exercised a delegated power, for the 
proper use of which they are responsible to 
their constituents at short intervals. To call 
such a state of things a despotism is an 
abuse of language and a confusion of ideas. 
At most, it is but a voluntaxy and tempo- 
rary surrender by the people of the ordinaiy 
safeguards of personal liberty in an "ex- 
ti-eme emergency," whereby, as Blackstone 
says, "the nation parts with its liberty 
for a while, in order to preserve it forever." 
As a means to secure the purpose and 
practical end of suspending the privilege of 
this writ, does the constitution anywhere 
prohibit congress from passing the laws in 
question? He who asserts that it does, must 
show it. I have been unable to find such a 
provision, and the counsel for the plaintiff, 
notwithstanding his learning and zeal, has 
failed to point it out. 

_ It is not enough to show that the constitu- 
tion prohibits unreasonable searches and 
seizures, and the issuing of warrants with- 
out probable cause, supported by oath or af- 
firmation. These provisions of the constitu- 
tion are qualified bj the express power to 
suspend the privilege of the writ The for- 
mer furnish the general rule, while the lat- 
ter takes effect in the excepted case of pub- 
lic danger in time of rebellion or invasion. 

But these indemnity laws do not conflict 
with the constitution in any of these pro- 
visions. They do not authoi'ize any impris- 
onment with or without cause, but are en- 
acted to protect an officer or person from an 
action for damages, on account of acts done 
in the defense of the public safety during the 
suspension of the writ, for imprisonments 
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already made in pui'suance of a law author- 
ized by the constitution. 

It is admitted that the legislature of a 
state by virtue of its general legislative 
power, unless specially prohibited therefrom, 
could pass laws barring the right of any of 
its citizens to maintain an action for an al- 
leged assault and battery or false imprison- 
ment. In the choice of means to carry out 
an express power, as the suspension of the 
writ, congress may also exercise its discre- 
tion, and adopt any measure not specially 
prohibited by the constitution. These means 
are necessai-ily the passage of laws, and one 
of the most appropriate for the purpose is to 
provide that the officer shall not be liable to 
an action. Another, and probably the only 
other, is to provide by law for the payment 
out of the public treasury of all judgments 
that may be recovered against officers by 
reason of any act done by them pending the 
suspension of the writ, and in pursuance of 
the law authorizing or providing for such 
suspension. But congi-ess may adopt either 
of these means, as' they may deem best 
The constitution commits the choice of means 
to them, and their decision in that respect is 
conclusive. In England, as I am advised, it 
has always been the practice to pass in- 
demnifying acts to protect the executive of- 
ficers from actions for damages, on occasion 
of suspending the habeas corpus act. 1 
Wend. Bl. 137, note. 

But I am inclined to put the decision of 
this question upon higher and simpler 
grounds. It appears to me that these acts 
of congress are merely declaratory of the 
law, as it resulted from the passage of the 
act suspending the privilege of the wilt, 
and therefore necessarily constitutional. The 
suspension being the virtual authorization of 
arrest without the ordinary legal cause or 
warrant, it follows that such arrests, pend- 
ing the suspension, and when made in obe- 
dience to the order or authority of the officer 
to whom that power is committed, are prac- 
tically legal. They are made in pursuance 
of law— the law suspending the privilege of 
the writ The municipal law declares in ad- 
vance that homicide is justifiable when com- 
mitted by an officer in obedience to the judg- 
ment of a competent court In the absence 
^f such a statute provision, what court would 
hold that such a homicide was illegal and 
criminal? It seems to result from the nature 
of things, that what the law commands or 
permits, so far as the law is concerned, is 
legal and justifiable. 

It only remains to determine whether the 
defendants are within the provision of the 
indemnifying acts. If they are, judgment 
must be given in bar of the action, and if 
not it must go against them for the dam- 
ages found. 

Section 4 of the act of March 3, 1S63, 
makes any order or authority of the presi- 
dent, made at any time during the existence 
■of the present rebellion, a defense to any 
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action for ai-rest and imprisonment, made 
under and by virtue of such order. 

In the case at bar, no authority or order 
of the president is shown for the imprison- 
ment of the plaintiff. It is the order or au- 
thority of the president which the act makes 
a defense to the action. Such order or au- 
thority cannot be presumed, but must be 
proved. 

Counsel for the defendants seek to invoke 
the proclamation of Septembei^ 24, 1862 [13 
Stat 735], in aid of the defendants in this 
respect It may be admitted generally that 
a proclamation by the president is an order 
or authority to all whom it may concern or 
to whom it may be addressed. Is this 
proclamation within the act of March 3, 
1863? 

The act declares that "any order of the 
president . . . made at any time during 
the existence of the present rebellion, shall 
"be a defense, etc." Does this include orders 
made during the existence of the rebellion— 
as the proclamation of September 24, 1862— 
but prior to the date of the enactment? It 
must be admitted that the language of the 
statute, taken literally, is broad enough for 
that purpose. But I do not think it was so 
intended or should be so construed, and for 
this reason: Congress was by that act first 
authorizing the suspension of the privilege 
of the writ of habeas corpus. It was only 
as an appropriate means to this end that 
congress could have made such orders a de- 
fense to an action for imprisonment Where 
an act of congress is equally susceptible of 
two constructions, the court is bound to 
adopt that one which will make the act har- 
monize with the. constitution. 

But, if I am mistaken in this, there is an- 
other answer to the proposition that the 
proclamation is a defense to the action. 
That proclamation professes to suspend the 
writ of habeas corpus and to declare mar- 
tial law. The expression martial law may 
be passed over as merely cumulative. It 
means nothing but the absence of law. But 
the president of the. United States has 
no authority to suspend the privilege of the 
writ, except as authorized and directed by 
congress, and at the date of this proclama- 
tion no such authority existed. I do not pro- 
pose to argue the question. There are some 
things too plain for argument, and one of 
these is, that by the constitution of the 
United States the president has not the pow- 
er to suspend the privilege of the writ, and 
that congress has. The power of the presi- 
dent is executive power— a power to execute 
the laws, but not to suspend them. The lat- 
ter is a legislative function, and so far as it 
exists, belongs naturally and by force of the 
constitution exclusively to congress. See 
opinion of Chief Justice Taney, in Ex parte 
Merryman [Case No. 9,487], and authorities 
there cited. 

Whatever may have been the public neces- 
sities and motives which led the president to 
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issue this proclamation— and I neitlier ques- 
tion nox' impugn tliem— I cannot liold that 
it constitutes a defense to this action, be- 
cause judiciall3" I know that it was unau- 
thorized and void. 

Except as a means to secure the end and 
purpose of suspending the writ, congress it- 
self could not have authorized the president 
to make this proclamation, nor do I think 
they could afterwards sanction it, so as to 
make it operate as a defense in a private 
action for an imprisonment made under it. 

What is now said applies only to this action 
or similar ones. The proclamation of Septem- 
ber 24, 1862, embraces many subjects and 
classes of persons. As to some of them or 
many of them, the president may have been 
authorized as commander-in-chief of the 
army and navy, to make the orders and 
directions therein. It declared that all reb- 
els and Insurgents, their aiders and abet- 
tors within the United States, and all .per- 
sons discouraging volunteer enlistments, re- 
sisting militia drafts, or guilty of any dis- 
loyal practice, affording aid and comfort to 
rebels against the authority of the United 
States, shall be "subject to martial law and 
liable to ti*ial and punishment by courts 
martial or military commissions." '"The 
writ of habeas corpus is suspended in re- 
spect to all persons arrested, or who are 
now, or hereafter during the rebellion shall 
be imprisoned in any fort, camp, arsenal, 
military prison, or other place of confine- 
ment by auy military authority or by the 
sentence of any court martial or military 
commission." 

But if it were admitted that this proela- [ 
mation was authorized by law, and that it [ 
contained sufficient matter to justify the de- 
fendant McDowell in causing the an-est of 
the plaintiff as he did, still I do not think 
it would be a defense to this action, because 
long before this arrest, it was superseded ; 
and practically revoked by the proclamation 
of September 15, 1863— the one authorized 
by the act of March 3, 1863. - 

The latter carefully defines the class of 
persons in relation to which the privilege 
of the writ was thereby suspended, and 
who might therefore be arrested and im- 
prisoned without legal waixant or cause. 
In the absence of particular proof the only 
general order that the court can take judi- 
cial notice of is the proclamation of Septem- 
ber 15, 1863. In this I do not find any order 
directing the arrest of the plaintiff, or that 
would justify his arrest It is ti-ue that the 
proclamation suspends the writ as to "aiders 
and abettors of the enemj-." And it is ap- 
parent that this language was intended to 
apply to and include a class of persons 
whose conduct fell short of that "aid and 
comfort"' to the enemy, which the constitu- 
tion declares to be treason, and which is 
legally punishable as such. 

It is this class of persons that the sus- 
pension of the writ is intended to bring 
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within the power of arbitrary arrest for the 
time being— persons who may be reasonably 
suspected of complicity with the rebellion 
or invasion, or who may be known to give 
it that moral aid and support which Is often 
more effectual than a soldier in arms, par- 
ticularly in a country governed by public 
opinion. But while the proclamation sus- 
pends the privilege of the writ as to such 
"aiders and abettors" as a class, does it 
authorize or order any ofiicer, military or 
civil, to arrest and imprison any particular 
person whom he may believe to be such an 
"aider or abettor," without the special and 
further order or authority of the president 
for so doing? I think not. 

The language of the proclamation is, that, 
"in the judgment of the president, the public 
safety does require that the privilege of the 
said writ shall be suspended throughout the 
United States in the cases where by the au- 
thority of the president of the United States, 
military, naval, and civil officers of the 
United States, or any of them, hold persons 
under their command or in their custody, 
either as prisoners of war, spies, or aiders 
or abettors of the enemy, etc." This proc- 
lamation is in the nature of a law— it has the 
force of a law— and by it an important pro- 
vision of the constitution Is suspended. It 
should then be construed and treated as a 
law— a i-ule of action, it prescribes the 
limits within which the writ shall be sus- 
pended. As to any of the persons included 
within these limits, when In the custody of 
an officer of the United States, by the author- 
ity of the president, the privilege of the 
writ is taken away. But I do not see how 
a person can be said to be in the custody 
of an officer by authority of the president, 
unless the latter has directed or ordered 
the officer to take him into custody or to 
keep him in custody after having been ar- 
rested in any way. I admit that there is 
some room for argument upon the language 
of the proclamation, as to whether the in- 
strument itself is to be construed as a gen- 
ei-al order to every officer of the United 
States, military, naval, and civil, high or 
low, great or small, to, arrest and Imprison 
whomsoever they may believe to be "aiders 
and abettors of the enemy," or merely a 
declaration in advance, that whenevej' such 
a person is arrested or kept in custody by 
such officer, upon the order of the president 
—not the order of the subordinate— that as 
to him the privilege of the writ is suspend- 
ed. But I think the latter consti-uctlon al- 
together the most reasonable, and in ac- 
cordance with the general spirit and purijose 
of the instrument. So upon general consid- 
erations outside of the language of the 
proclamation, there are many cogent rea- 
sons why it should be thus construed and 
applied. The power of arbitrary arrest and 
imprisonment, though sometimes absolutely 
necessary to the public safetj', is a danger- 
ous and delicate one. In the hands of im- 
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proper persons it would be liable to great 
abuse. K eveiy officer in the United States, 
during the suspension of the habeas corpus, 
is authorized to arrest and imprison whom 
he will, as "aiders and abettors of the ene- 
my," without further orders from the presi- 
dent, or those to whom he has specially com- 
mitted such authority, the state of things 
that would follow can be better imagined 
than expressed. ■ 

It only remains to consider what Is the ef- 
fect of section 1 of the act of May 11, 1866. 
That act^ as we have seen, makes the order 
of "the president or secretary of war," or 
of "any military officer of the United States 
liolding the command of the department, 
disti'iet, or place within which" an "arrest 
or imprisonment was made," a defense to 
the action. 

Under this section there can be no doubt 
but that the order of General McDowell to 
Captain Douglas protects the latter for act- 
ing in obedience to it, and is a complete de- 
fense to the action, so far as he is con- 
cerned. 

At the same time it is equally apparent 
that it does not furnish a defense for Gen- 
eral McDowell. He is not shown to Have 
acted upon the order of any one. The sec- 
tion proceeds upon the principle, which I 
have already attempted to show ought to 
be the law independent of the statute, that 
a military officei*, when acting in obedience 
to the order of his superior, should not be 
liable to these persons therefor. 

As it nowhere appeal's that General Mc- 
Dowell was acting under the order of his 
superior, but rather in obedience to what 
was deemed public necessity, I must hold 
him liable to the plaintifiE for the damages 
which the latter has sustained by reason of- 
his unauthorized act. 

The good motives of General McDowell, 
and the necessities of the public, when he is- 
sued order No. 27, as well as the gross mis- 
conduct of the plaintiff, nave been duly 
considered by the court in estimating the 
damages of the plaintiff. But these alone, 
however worthy or imperative, do not con- 
stitute a defense to the action. The act 
itself being unauthorized by any order or au- 
thority of the president, does not come with- 
in the scope of the proclamation of Septem- 
ber 15, 1863, suspending the privilege of the 
WJ'it, or the act of :March 3, 1863, authoriz- 
ing such suspension. Neither does it come 
within the province of the act of May 11, 
1S6G, as it was not done in obedience to the 
order of a superior. 

Congress may relieve a meritorious officer 
against a loss incurred while in the dis- 
charge of his duty to the public; but in 
this tribunal, whose only function is to ad- 
minister the law, the defendant must be 
Jield liable for the legal consequences of his 
act- 
Judgment, that the plaintiff recover of 
the defendant, McDowell, the damages found 
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by the court, and his costs and disburse- 
ments, and in bar of the action as against 
the defendant, Douglas. 

[Afterwards a motion for a new trial was 
argued before Justice FIELD and Judge 
HOFFjMA^; and was denied.] i 
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M'OALL Y. TOWERS. 

[1 Oranch, C. 0. 41.] 2 

Circuit Court, District of Columbia. Oct. 
Term, 1801. 

Wkits— Notice to Take Deposition— Affidavit. 

The affidavit of service of a notice by leaving 
it with the defendant's wife, need not state that 
the wife was informed of the purport of the no- 
tice. 

The notice rto take a deposition was de- 
livered to the defendant's wife, at his dwell- 
ing-house. It was objected that the affidavit 
of sei-vice did not state that the wife was 
informed of the purport of the notice. 

THE COURT adjudged the notice to be 
good. Laws Va. (Rev. Code, 230, c. 141). 
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Case No, 8,675. 

McCALLON V. WATERMAN. 

[1 Flip. 651; 4 N. Y. Wkly. Dig. 382; 4 Cent. 
Law J. 413.] 3 

Circuit Court, E. D. Michigan. March, 1877. 

Removai, op Causes— Default Entered. 

A ease cannot be removed to a federal court 

after default has been entered, and before the 

same has been set aside. 

[Cited in Chester v, Wellford, Case No. 2,602; 

Deford v. Mehafify, 13 Fed. 484; Detroit v. 

Detroit City Ry. Co., 54 Fed. 8.] 

On motion to remand. Suit was com- 
menced by plaintiff in the circuit court of 
Marquette coimty by attachment. This was 
on Januai-y 31, 1876. The sheriff levied on 
certain lands, and as the defendant was n 
non-resident, publication was made under 
the state statute. Plaintiff's attorney en- 
tered the appearance of defendant July 6, 
1876, and on the 22d of same month took his 
default for not pleading to the declaration. 
The default was, by oi-dex-, made absolute on 
the 12th of August, and the usual reference 
made to assess damages. After the entry of 
the default (on the 23d day of July), but 



1 [From 1 Abb. (U. S.) 212.] 

2 [Reported by Hon. William Csranch, Chief 
Judge.] 

3 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission. 4 N. Y. 
Wkly. Dig. 382, gives only a partial report.] 
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prior to its being made absolute, a petition 
and bond was filed for the removal of the 
■cause. The motion now made is to remand, 
■on the ground that the petition could not be 
filed till the default was set aside. 

Mr. Canfield, for the motion. 
Mr. Holbrook, oppposed. 

BROWN, Disti-ict Judge. By section 3 of 
the act of 1875 [18 Stat. 470], the petition 
for removal must be filed "before or at the 
term at which said cause could be first tried, 
and before the trial thereof." Probably no 
question connected with the removal of 
-causes from the state coux'ts has given rise 
to more discussion than the time at which 
such removal must be made. Under the 12th 
section of the judiciary act [1 Stat. 79], de- 
fendant was compelled to file his petition "at 
the time of entering his appearance at the 
state court." Under this act it was held that 
defendant waived a removal by demuiTing, 
pleading, answering, or otherwise submitting 
himself to the jurisdiction of the state comt. 
By the "act of July 27, 1866 [14 Stat. 306], 
the time was enlarged, and the defendant 
was allowed to file his petition "at any 
time before the trial or final hearing of the 
■cause;" and by act of aiarch 2, 1867 [14 Stat 
558], giving the right of removal upon filing 
an afiidavit of prejudice or local influence, 
the words "tiial or final hearing" were 
changed to "final hearing or, trial." Finally, 
the new act of 1875 omitted the words "final 
hearing," and used simply the word "trial." 
Under the acts of 1866 and 1867, the word 
trial was held to refer to cases at law; hear- 
ing, to- suits in equity. The word trial, as 
«sed in the act of 1875, undoubtedly extends 
to both classes of cases, and means, according 
to Bouvier (2 Law Diet. 602), "the esamina- 
tion before a competent tribunal, according 
to the laws of the land, of the facts put in 
issue in a cause for the purpose of detennin- 
ing such issue." In the case of U. S. v. 
-Curtis [Case No. 14,905], under a statute re- 
<iuiring a copy of an indictment to be de- 
livered to the prisoner two days before the 
trial, it was held the word trial meant the 
tx-ying of the cause by juiy, and not the 
arraignment and pleading preparatory there- 
to. In Stevenson v. Williams, 19 Wall. [86 
U. S.] 572, it was held that the act of 1867 
did not authorize a removal after an appeal 
had been taken from a final judgment of the 
■court of original jurisdiction to the supreme 
court of the state. In delivering the opinion, 
Mr. Justice Field remarked: "The act of 
•congress of March 2, 1867, under which the 
removal was asked, only authorized a remov- 
al where an application is made 'before the 
final hearing or trial of the suit;' and this 
■clearly means before final judgment in the 
court of original jurisdiction where the suit 
is brought. Whether it does not mean still 
more, before the trial or hearing of the suit 
lias commenced, which is followed by such 



judgment, may be questioned, but it is un- 
necessary to determine that question in this 
ease." In the case of Insurance Co. v. Dunn, 
in the same volume (page 214), it is said that 
the words "at any time before the final hear- 
ing or trial of the suit," used in the act of 
1867, are not of the same import as the lan- 
guage of the act of 1866 on the same subject, 
"At any time before the trial or final hear- 
ing," and where, under a state statute, giv- 
ing the party as of right a second trial, it 
was held that the first trial was not final 
within the meaning of the act, and that a 
petition might be filed after the verdict had 
been set aside and the new trial granted un- 
der the statute. In the case of Vannevar 
V. Bryant, 21 Wall. [88 U. S.] 41, a ti-ansfer 
was held to have been properly refused after 
one trial, but before the right to the second 
had been perfected. The petition was filed 
under the act of 1867, and the court observed, 
with somewhat more definite langxiage than 
was used in the case of Stevenson v. Wil- 
liams [supra], "the hearing or trial here re- 
ferred to is the examination of the facts in 
issue; hearing applied to suits in chancery, 
and trial to actions at law." It seems now 
to be settled, at least in federal couits, that 
if a trial has been had, the verdict set aside, 
and a new trial granted, the cause is still 
in a condition to be removed. Kellogg v. 
Hughes [Case No. 7,662]; Johnson v. Monell 
[Id. 7,399]; Akeriy v. Vilas [Id. 119]; Dart v. 
JIcKinney [Id. 3,583]; Minnett v. Milwaukee 
& St. P. Ry. Co. [Id. 9,636]. 

In a defaulted case there is no trial in the 
ordinary sense in which that word is used; 
but at the same time there is undoubtedly 
a limit to the time within which such a case 
may be removed to this court. Clearly it 
cannot be removed after judgment. I deem 
it equally dear that a litigated case could 
not be removed after verdict and before judg- 
ment. The verdict is the conclusion of the 
trial. It is an adjudication of the questions 
put in issue by the pleadings, and unless a 
motion in arrest, or for a new trial is made, 
the entry of a judgment follows as a mattec 
of course, except so far as the assessment of 
damages is concerned. A default has prac- 
tically the same effect as a verdict. Until 
set aside, it is a final determination of the 
matters set up in the declaration. The defend- 
ant can take no step in the cause until the 
default is vacated, and can be heard only to 
question the amount of damages. "Default," 
says Tidd, "is an admission of the cause of 
action." In Johnson v. Pierce, 12 Ark. 599, 
it is said: "By failing to defend, the de- 
fendant admitted the trath of the allegations 
contained in the declaration; that is, he ad- 
mitted the existence of every fact which the 
plaintiff would have been called to prove 
in order to maintain his action; because, by 
refusing to make an issue with the plaintiffs 
upon the facts set forth by them, he deprives 
them of the opportunity of making such proof, 
and therefore from necessity the facts must 
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stana admitted upon the same principle that 
■whatever is not traversed in the pleadings 
is admitted." In Cook v. Skelton, 20 111. 107, 
it is said: "The default admitted every ma- 
terial allegation in the plaintiff's declaration, 
and left nothing hut the assessment of dam- 
ages to be determined. The defendant has no 
right to give any evidence which would de- 
feat the action, hut only such as tends to 
reduce the damages." 

The default, which is an admission of the 
plaintiff's case, stands in the place of a trial 
In a litigated action, which is only a deter- 
mination of the issues made hy the pleadings 
of both parties. As vacating a default is a 
matter of discretion, it seems proper that 
the discretion of the court, which caused the 
default to he entered, should be invoked to 
set it aside. 

I think the petition for removal was prem- 
atm-ely filed, and the case must be remand- 
ed to the circuit court for the county of Mar- 
quette for further proceedings. 
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Case No. 8,676. 

McCALMONT et al. v. IiAWRENGB et al. 

[1 Blatchf. 232; 1 5 N. T. Leg. Obs. 205.] 
Circuit Court, S. D. New York. April 5, 1847. 

Cbeditohs' Bill— Conveyance op Land— Execu- 
tion — PRiORiTr— Upon what Relief Pounded 
— How Granted — Decree — Title Pursuant 
Thereto. 

1. Chancery has jurisdiction of a bill filed by 
a judgment creditor, for relief against a convey- 
ance of land by his debtor, made with intent 
to defeat the lien of the judgment, or to hinder 
or delay its satisfaction, whether execution has 
been issued on it or not. 

rOited in The Holladay Case, 27 Fed. 845.] 
[Cited in National Tradesmen's Bank v. Wet- 
more, 124 N. Y. 250, 26 N. E. 550.] 

2. The creditor who first institutes a suit in 
equity to avoid such a conveyance as fraudu- 
lent, is entitled to relief, without regard to oth- 
er creditors standing in the same right, but who 
have not made themselves joint parties with him. 

[Cited in brief in Johnston v. Straus, 26 Fed. 
67.] 

3. The relief awarded in such a case is founded 
upon tile fraud attempted against a lien already 
attached, or to prevent its attaching, and equity 
gives the full remedy which could have been ob- 
tained through the lien by execution, but with- 
out referring the matter to the action or process 
of a court of law. 

4. Chancery, having acquired jurisdiction of 
the subject matter because of the fraud, will ap- 
ply the property to the satisfaction of the prose- 
cuting creditor according to its own method of 
proceeding. 

5. The action of chancery on the fraudulent 
grantor or assignee, is only to the extent of sup- 
plying a remedy to thfe suitor creditor; as to all 
other persons the assignment remains as if no 
proceedings had been taken. 

6. It is competent for chancery to order the as- 
signee of real estate fraudulently conveyed to 

1 [Reported by Samuel Blatchford, Esq., and 
nere reprinted by permission.] 
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him, to re-convey it to the assignor, in order that 
execution may act upon it; or to order him to 
convey it to the proper officer of the court, or 
otherwise, so as best to appropriate it to satisfy 
the judgment debt. 

7. In a case where a fraudulent conveyance of 
land was made before the judgment was recov- 
ered, and to prevent its lien attaching, a decree 
that the debtor and his fraudulent assignee join 
with the receiver in the suit in executing a con- 
veyance to the purchaser on a sale of the land 
directed by the decree, is appropriate and valid. 

8. The title ^ven pursuant to such a decree is 
full and perfect, as to all the interest the -debtor 
and his assignee had in the land, and is discharged 
of all right on the part of- the debtor and other 
judgment creditors of his to redeem the land. 

This was an application to compel a pur- 
chaser of land sold by a receiver under a de- 
cree in this cause, to complete his purchase, 
or for a re-sale of the property and an order 
that the purchaser pay the deficiency. The 
bill in this suit was filed by the plaintiffs 
[Robert McGalmont and others] as judgment 
creditors of the defendant Susan Lawrence, 
to set aside, as fraudulent, a conveyance and 
assignment of lands made by her immedi- 
ately before they obtained their judgment. 
See Lawrence v. MeCalmont, 2 How. [43 TT. 
S.] 426. The judgment debtor and her as- 
signees were the only defendants. On a hear- 
ing on pleadings and proofs a decree^ was 
made in favor of the plaintiffs, declaring the 
assignment void, and ordering the unsold 
property in the hands of the assignees to be 
sold by the receiver theretofore appointed in 
the cause, the proceeds of the sale to be ap- 
plied on the plaintiffs' judgment, and the de- 
fendants to join in conveying the real estate. 

2 Decree: 1. That the assignment made by 
Susan Lawrence to Martinus Bergen and "Wil- 
liam Lawrence, under date of the 13th of May, 
1842, and which is set forth in the pleadings, 
be declared fraudulent and void. 2. That the real 
estate, and all other property conveyed by the 
above assignment from the said Susan Lawrence 
to the said assignees, and unsold by them, be 
sold by and under the direction of the receiv- 
er heretofore appointed in this cause, he giving 
sudi notice of the time and place of sale, as is 
required on sales by a master of this court; the 
defendants to unite in the conveyances of the 
real estate, and in the acknowledgments of the 
deeds. 3. That the proceeds of the sales, and 
other funds that may be in the hands of the re- 
ceiver, be paid over to the plaintiffs, in satis- 
faction of their judgment set forth in the plead- 
ings, with interest, and costs of this suit to be 
taxed. 4. If the said monies shall be insuffi- 
cient to satisfy the judgment and costs, then 
that the assignees be charged jointly with the 
value of the assigned property, real and per- 
sonal, sold or disposed of by them, and with 
the rents and income thereof, which they re- 
ceived or might have received with ordinary 
care and diligence, after the date of the assign- 
ment and before the property came into the 
possession of the receiver; the assignees to be 
allowed all payments of principal and interest 
on incumbrances upon the property, existing 
prior to the judgment, all sums paid for taxes, 
assessments, needful repairs, insurance against 
fire, and other charges and expenses in the prop- 
er care and management of the property, but no 
commissions or costs of this suit to be allow- 
! ed. 5. A reference to John W. Nelson, one of 
the masters of this court, to take an account 
upon the principles of this decree, before whom 
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At the sale a piece of real estate was sold 
to one Davenport, who made a deposit and 
signed a contract to complete the sale. The 
sale had been announced as one which was 
to give a perfect title. Davenport, on ascer- 
taining that there were Judgments against 
Susan Lawrence, subsequent in date, how- 
ever, to the assignment and to the plaintiffs' 
judgment, objected to the title, and refused 
to complete his purchase. 

"William O. Wetmore, for Davenport, insist- 
ed, that the assignment, being declared void, 
could not be a source of title, and the title 
could not be conveyed by the deed tendered; 
that as the decree impeached the assignment 
under which title was taken, the subsequent 
judgment creditors might also assail the as- 
signment, and the purchaser could not, as 
against them, insist that he was a bona fide 
purchaser, without notice; that title could 
only be made by a sale on execution under 
the judgment, in which case the subsequent 
judgment creditors could have an opportu- 
nity to redeem; that the purpose of a bill to 
set aside a fraudulent conveyance, was only 
to remove obstructions to the legal remedy, 
a sale on execution, which , was fully ade- 
quate; and that if the attempted mode of 
conveyance would give a title, a subsequent 
judgment creditor, if the first to file his bill 
and obtain a decree, would cut off a prior 
judgment. He cited Conard v. Atlantic Ins. 
Co., 1 Pet [26 U. S.] 3SG, 443; Thelusson v. 
Smith, 2 Wheat. [15 U. S.] 396; Le Roy 
V. Rogers, 3 Paige, 234; Boyd v. Dunlap, 
1 Johns. Oh. 478. 

Daniel Lord, for plaintiffs, contended that 
the assignment was void only as to the plain- 
tiffs; that the deed by the assignees, under 
the decree, passed the title as to all persons 
but the plaintiffs, and their right was en- 
forced by the decree; that in declaring the 
assignment void as to the plaintiffs, the court 
had power to order the assignees to apply 
the estate in such manner as to prevent the 
fraud intended by the assignment, and re- 
lieve the plaintiffs, as in the cases of trusts 
implied by a court of equity out of fraudu- 
lent acts and deeds; that the legal title as 
to all but assailing creditors was in the as- 
signees, and a purchaser from them, under 
the decree of the court, was a bona fide pur- 

all the defendants shall appear upon summons 
served upon them, and produce all deeds, pa- 
pers, books, nnd documents, and be examined on 
■oath, on a'iplication of the plaintiffs, touching 
any* of the matters embraced in the reference; 
the master to approve the form of the convey- 
ances to be executed; the plaintiffs to be allow- 
ed their taxed costs of this suit out of the 
funds; and if the same shall be insufficient to 
pay the judg^ment and interest, such costs to 
be paid by the assignees; and execution to is- 
sue, on confirmation of the master's report, for 
the balance, if any, which the master shall re- 
port to be due on such accounting, and for the 
costs of the plaintiffs; the receiver to pass his 
accounts before the master, who is to report a 
proper allowance for him, to be by him retained 
</ut of tbe fimds in his hands. 



chaser, and his purchase valid, if made be- 
fore the title was attacked by any other cred- 
itor. He cited Butler v. Stoddard, 7 Paige, 
163; Bank of TJ. S. v. Housman, 6 Paige, 
526; Bean v. Smith [Case No. 1,174]; Ames 
V. Blunt, 5 Paige, 13; Grover v. Wakeman, 11 
"Wend. 187. 

NELSON, Circuit Justice, stated that the 
following points had been ruled in the case: 

1. Chancery has jurisdiction, on a bill filed 
by a judgment creditor for relief against a 
conveyance of lands by his debtor, made 
with intent to defeat the judgment lien, or to 
hinder or delay satisfaction of the judgment, 
whether execution has been issued thereon 
or not. 

2. The creditor who first institutes a suit in 
chancery to avoid a fraudulent conveyance, 
is entitled to relief, without regard to other 
creditoi-s standing in the same right, but who 
have not made themselves joint parties with 
him. 

3. The relief awarded in these cases, is 
founded upon the fraud attempted against a 
lien already attached to land, or because of 
the assignment with fraudulent intent to pre- 
vent the lien from attaching; and equity 
consequently gives the full remedy which 
could have been obtained through the lien by 
execution, but without referring the matter 
to the action or process of a court of law. 

4. For chancery, having acquired jurisdic- 
tion of the subject matter, because of the 
fraud, will apply the property fraudulently 
conveyed, to the satisfaction of the prosecut- 
ing creditor, pursuant to its own methods of 
proceeding. 

5. The action of chancery upon the fraud- 
ulent grantor or assignee, is only to the ex- 
tent of supplying a remedy to the suitor cred- 
itor; as to all other parties, the assignment 
remains as if no proceedings had been taken. 

6. It is competent for chancery to order the 
assignee of real estate fraudulently conveyed 
to him to reconvey it to the assignor in or- 
der that an execution may act upon it; or to 
order him to convey it to the proper officer 
of the court of chancery, or otherwise, so as 
best to effect its appropriation in satisfaction 
of the judgment debt. 

7. To that end, the order heretofore made 
by this court, that the assignees and assignor 
in this case, join with the receiver in execut- 
ing conveyances to the purchasers under the 
sale directed by the court, is appropriate and 
valid. 

8. The title made pursuant to the decree of 
this court in that behalf, is full and perfect 
for all the interest the assignees and the 
judgment debtor had in the lands transfen-ed 
by the assignment, and is discharged of all 
right of redemption by her or by other judg- 
ment creditors. 

9. The purchaser, upon the facts before the 
court, is bound to accept the title offered him. 

[Mr. Lord suggested that where the objec- 
tion was held unfounded, it was usual to give 
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costs, wliich was deemed advantageous to 
the purchaser as showing a court's opinion of 
his title. 

[TEDS COURT said they had so made the 
order granting the motion, with costs.] s 

Motion granted, with costs, ■ 



Case Wo. 8,677. 

McOAN T. NORTON. 

[Cited in Re Steadman, Case No. 13 330. No- 
where reported; opinion not now accessible.] 



Case Wo. 8,678. 

McGANDLBSS v. McCORD. 

[4 Craneh, O. O. 533.] i 

Oircuit Court, District of Columbia. March 
Term, 1833. 

JuDGMEST — Motion to Set Aside — Joint De- 
FENDANTi— Capias— NoN Est as to One- 
Renewal. 

In a joint action against two defendants, after 
judgment confessed by one of the defendants, 
it is too late for him .to move to set aside the 
judgment because the capias ad respondendum 
was not renewed and regularly returned non est 
imentus, at every term until the trial term of the 
case against the defendant taken. The practice 
in sudi eases is unsettled. 

[See NichoUs v. Fearson, Case No. 10,226.] 

This was a motion by Mr. Key, for de- 
fendant, to quash the ca. sa, against Mc- 
Cord, and to set aside the judgment, which 
had beep confessed by him, saving his 
equity. The original capias ad responden- 
dum was against MeCord and Salady. Me- 
Cord was taken but Salady was returned 
non est; and the writ was not renewed 
against him; nor does the declaration state 
that the first writ was returned non est as 
to him. Upon examination of the records 
of this court, it appeared that the practice 
was unsettled. Of 117 eases, from 1801 to 
1814, in 56 qases the writ was not renewed 
against the absent defendant; and in Gl it 
was renewed. 

air. Key, for defendant, cited the case of 
Nleholls V. Fearson [Case No. 10,226], in 
this court at December term, 1824, in which 
the court decided, (nem. con.) "that the 
capias must be continued by alias and plu- 
ries up to the trial court," and that for 
want of such continuance the cause was 
■discontinued, and ordered to be stricken ofE 
the docket; but, at the suggestion of Mr. 
Key, that in Harris's Entries one non est 
only is mentioned, the court agreed to hear 
a, motion to reinstate the cause, if Mr. Key 
should think he could sustain the motion, 
but nothing further appears to have been 
said upon that point; the cause, however, 
was afterwards tried and was carried to 
the supreme court upon a question of usury. 
[7 Pet (32 U. S.) 103.] 

3 [From 5 N. Y. Leg. Obs. 203.] 
1 [Reported by lion. William Craneh, Chief 
Judge.] 



Mr. Redin, for plaintiff, contri, contended 
that after a confession of judgment by the 
defendant taken, it is too late for him to 
object to the want of a renewal of the capias 
ad respondendum, against the other defend- 
ant. 

And of that opinion was THE COURT 
(THRUSTON, Circuit Judge, absent), and 
the motion to set aside the judgment was 
overruled. 



McCANDLESS. The GENERAL WILLIAM. 
See Cases Nos. 5,321 and 5,322. 
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Bs parte McOANN. 

[5 Am. Law Reg. (N. S.) 158, note.] 

District Court, E. D. Tennessee. 1865. 

Habeas Corpus — Under State Indictment — 
Color op Authority of United States — 
Pokeignebs. 
[1. A federal judge has no power to issue a 
writ of habeas corpus for a prisoner in jail under 
an indictment found in a state court, and Who is 
not held "under or by color of tlie authority of 
the United States." nor "committed for trial be- 
fore any court of the same."] 

[2. The act of congress of August 23, 1842 
(5 Stat. 539), empowering federal judges to is- 
sue writs of habeas corpus in certain cases, ap- 
plies only to "subjects or citizens of a foreign 
state."] 

This was an application for a habeas corpus 
The petitioner was an officer in the army of 
the late so-called Confederate States, and, 
as such, surrendered and was paroled under 
tRe agreement made between the authorities 
of the United States and the commanders of 
tne armies of the so-called Conf edei-acy, after 
which he took the oath prescribed in the 
amnesty proclamation of the president of 
3Iay 29th, 1865, but was subsequently ar- 
rested and confined in jail in Knox county, 
Tennessee, to answer an indictment in the 
circuit court of said county, for the murder 
of one A. C. Haun, who during the war was 
tried by a court martial of which the peti- 
tioner was a member, and executed for being 
a secret active enemy of the so-called Con- 
federate States, and as such having engaged 
in acts not of regular warfare. The peti- 
tion proceeded that the war between the 
United States and the so-called Confederate 
States was a civil war, and the parties en- 
gaged therein belligerents, and therefore the 
petitioner was a quasi judicial officer in the 
act for which he was indicted, and not re- 
sponsible therefor. 

THE COURT (TRIGG, District Judge), 
after expressing an opinion that the late re- 
bellion had assumed the status of a civil 
war, quoting the opinion of the supreme 
court of the United States in the Prize 
Cases, 2 Black [67 U. S.] 635, and that upon 
the facts stated in the petition, which, for 
the purposes of the present inquiry, must be 
taken to be true, the comt martial of which 
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the petitioner -was a memlier was a regular- 
ly constituted judicial tribunal, recognized by 
the law of nations, and therefore by the 
laws of the United States, proceeded as fol- 
lows: "The 14th section of the judiciary act 
of 1789 [1 Stat 81] provides 'that the courts 
of the United States shall have power to is- 
sue writs of scire facias, habeas corpus, and 
all other writs not specially provided for by 
statute which may be necessary for the ex- 
ercise of their respective jurisdictions, and 
agreeable to the principles and usages of 
law. And that either of t^e justices of the 
supreme court, as well as judges of the dis- 
trict courts, shall have power to grant writs 
of habeas corpus for the purpose of an in- 
quiry into the cause of commitment: Pro- 
vided, that writs of habeas corpus shall in 
no case extend to prisoners in jail, unless 
where they are in custody imder or by color 
of the authority of the United States, or are 
committed for trial before some court of the 
same, or are necessary to be brought into 
court to testify.' This law is so plain that it 
cannot be misapprehended, and it admits of 
no comment. The petitioner, according to 
his own showing, is a prisoner in jail, upon 
the charge of murder preferred against him 
by indictment in the state court, and he is 
not *in custody tmder or by color of the au- 
thority of the United States, or committed 
for trial before any court of the same.' I 
have, therefore, no power or jurisdiction, 
under the law, to grant the prayer of the pe- 
titioner in this ease, and consequently the 
writ must be denied. See the cases Ex 
parte Door, 7 How. [48 U. S.] 104; Ex parte 
Cabrera [Case No. 2,278]. The provisions of 
the act of congress passed in 1842 [5 Stat 
539], and which were so earnestly pressed 
by the counsel, I am satisfied, have no appli- 
cation to this case, but are applicable alone 
to subjects or citizens of a foreign state." 
The petition was therefore dismissed. 

[This case is published as a note to Hughes 
V. Litsey (state court Ky.) 5 Am. Law Reg. 
(N. S.) 148.] 



McOANN (UNITED STATES v.). See Case 
No. 15,655. 

McOABTER v. LAKE SUPERIOR SHIP, 
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Case No. 8,680. 

In re MeOARTHY. 

[15 Alb. Law J. 293.] 

District Court, D. Massachusetts. Feb, 8. 1877. 

Bankbdptot — Tbabesmax's Books— Accounts- 
Business — Personal. 

A bankrupt Iiept a true account of his business, 
but not of his persoual expenses. Hdd, all that a 
tradesman is bound to do is to keep the accounts 
of his business as a tradesman; and, if his books 
show how much he has drawn out for personal 
expenses, it is sufficient 



Case Wo. 8,681. 
McCarthy v. eggers et al. 

[10 Ben. 688.] i 

District Court, E. D. New York. Dec, 1879. 

Shipping— Chakteb — Repairs by Owner pmo Hag 

Vice — Admikaxty — Pleading — Practice — 

Amendment op Answer. 

1. Where a vessel was repaired in the port of 
New York, upon the order of D. & R., to whom 
she was consigned, proceeded on a voyage, and 
was sold abroad on a claim for bottomry, and 
thereafter the ship-carpenter, who did the re- 
pairs in New York, brought suit against the own- 
ers, who resided in New York and Brooklyn, and 
they answered separately— E. setting up that the 
consignees, D. & R., were owners pro hac vice 
under an agreement to manage and control the 
vessel, receive all earnings and pay for all 
repairs and supplies, for a specified money con- 
sideration; and J. setting up the same agreement 
and alsothat libellanthad knowledge of it: Held, 
that it was not open to the defendants to dispute 
the authority of D. & R. lo order the repairs; 
and having admitted their ownership and ac- 
cepted the repairs in the increased value of their 
vessel, they are prima facie liable to pay there- 
for, 

2. D. & R. were not proved to be owners pro 
hac vice, and this defence set up in the answers 
was not established. 

3. While it appeared from the proofs that de- 
fendants were actually mortgagees out of pos- 
session, no such defence was set up in their an- 
swers and no question of their liability as such 
could therefore he considered. 

4. At the trial,, the defendant J. asked leave 
to amend ans^ver and set up that he was mort- 
gagee out of possession: Held, that having plead- 
ed ownership, and set up an agreement only 
consistent with ownership, and having stood by at 
the trial and applied to amend only after the ef- 
fort to prove charter by the other owner had 
failed, he cannot now be allowed to amend. 

[This was a libel in personam by D. Mc- 
Carthy against Emilia Eggers and John 
Janssen, ownei-s of the D. H. Bills, for re- 
pairs.] 

E. S. Hubbe, for libellant " 
H. D. Hotchkiss and A. W. Hall, for de- 
fendants. 



BENEDICT, District Judge. This is an ac- 
tion in personam to recover of the defendants 
the value of certain repairs done by the li- 
bellant to the bark D. H. Bills, in the port 
of New York. 

The libel avers that "at all times when 
these said repairs were made and the said 
labor and materials were furnished by the 
libellant, the said r^pondents were the own- 
ers of said bark." The defendants answer 
separately. 

The defendant Eggers in her answer does 
not deny the averment of the libel in regard 
to her ownership of the bark, but sets up by 
way of defence that prior to the doing of 
these repairs she had entered into an agree- 
ment with the firm of DiU & Radmann, 
whereby said Dill & Radmann were to take 

1 DEl^orted by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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possession, and assume entire control and 
management of said Ijarli, receive all her 
earnings, select her master, lier voyages and 
her cargoes, man and equip her and pay all 
the expense attending the same, and also 
furnish and pay for all supplies or repairs 
required by said bark during the period of 
said agreement; that in consideration of the 
matters aforesaid. Dill & Eadmann were to 
pay respondent certain sums of money; that 
thereafter said Dill & Radmann entered into 
and took possession of said bark under the 
agreement aforesaid, and were in such pos- 
session at and after the time in the libel set 
forth. 

The defendant Janssen in his separate an- 
swer "admits that at the time mentioned in 
•the libel he was the owner of one-sixteenth 
of the bark/' and for a separate and distinct 
defence sets up the same agreement set up 
by the defendant Eggers, but in addition 
avers knowledge of such agreement on the 
part of the libellant. 

The defence thus set up by these defend- 
ants is that the vessel, at the time of these 
repau'S, was under charter to the firm of Dill 
& Radmann by virtue of an agreement be- 
tween that firm and the general owners of 
the vessel, whereby Dill & Radmann became 
owners pro hac vice, and therefore alone re- 
sponsible for the repairs sued for. 

The evidence establishes the following 
facts: The repairs sued for were necessary. 
They were ordered by Radmann of the firm 
of Dill & Radmann. They were furnished 
by the libellant upon the credit of the ves- 
sel and her' owners, without knowledge on 
his part by whom the vessel was owned. 
The vessel was an American vessel and the 
defendants resided at the time in New York 
and Brooldyn respectively. They were the 
registered owners and their respective oaths 
of ownership were on file in the New York 
custom house, where the vessel was regis- 
tered. Just previous to these repairs the 
vessel had come from a foreign port con- 
signed to Dill & Radmann, and they did her 
business. After these repairs the vessel pro- 
ceeded to a foreign port and was there sold 
under a bottomry bond at a judicial sale. 
The defendants had no personal knowledge 
in respect to these repairs; were never con- 
sulted as to their necessity, and gave no di- 
rect authority to Dill & Radmann to cause 
them to be done. 

These facts make out a prima facie case of 
liability on the part of the defendants. Hav- 
ing in their pleadings admitted themselves 
to be the general owners of the vessel, the 
vessel having been consigned to Dill & Rad- 
mann and they permitted to do her business, 
it is not open to the defendants to dispute 
the authority of "Dill & "Radmann to order 
necessary repairs, and, besides, the defend- 
ants having accepted the repairs in the in- 
creased value of their vessel, must be pre- 
sumed to have requested the repairs to be 
done. 



(Case No. 8,681) McCARTHY 

The libellant is therefore entitled to a decree 
unless the defendants have proved the de- 
fence set up, viz: that although they were 
the general owners of the vessel, Dill & Rad- 
mann were owners pro hac vice, by virtue of 
a charter of the vessel to them by the general 
owners. This defence the defendants have 
failed to establish. 

An effort was made to prove the charter 
set forth in the answer by the testimony of 
the husband of the defendant Eggffl^s, and 
his testimony on the direct tended to show 
the existence of such an agreement; but from 
the ci'oss-examination of this witness as well 
as from the testimony of Radmann, it is 
plain that no such agreement was ever made, 
and that no such relation as is stated in the 
answer ever existed between Dill & Rad- 
mann and the defendants. 

What the relation of the defendants to the 
vessel really was appears by the testimony 
of the witness Eggers, on his cross-examina- 
tion, and the testimony of Radmann, taken 
subject to the libeliant's objection. The de- 
fendants were mortgagees out of possession. 
Dill & Radmann were the own^s in posses- 
sion. Dill & Radmann did not hire and 
were not to pay for the hire of the vessel, as 
the answer avers, but were to pay interest 
on money they had borrowed, and to secure 
which the title of the vessel had been taken 
by the defendants. 

T\Tiether under such a state of facts the 
defendants would be liable for these repairs, 
cannot be considered here because no such 
defence is set up in the answer. 

Upon the pleadings, no question as to the 
liability of a mortgagee out of possession is 
before the court, but only the question 
whether these defendants, one of whom ex- 
pressly, and the other by implication, admits 
being the owner of this vessel, had chartered 
her to Dill & Radmann under an agreement 
which rendered Dili & Radmann owners pro 
hac vice, and relieved. the general owners 
from responsibility for repairs. That ques- 
tion must^be decided in the negative upon 
the evidence. 

At the trial the defendant Janssen asked 
leave to amend his answer so as to set up 
the defence that he was mortgagee out of 
possession at the time of these repairs. That 
application was reserved and is now to be 
disposed of. No application to amend was 
made in behalf of the defendant Eggers. 

In regard to this application of the defend- 
ant Janssen, I am of the opinion that it can- 
not with propriety be granted. 

In the first place, this defendant, having 
full knowledge that he held the title to one- 
sixteenth of this vessel, simply by way of 
security for $750 previously loaned to Dill & 
Radmann, has in his answer expressly 
averred that he was an owner of the vessel, 
and set up an agreement consistent with that 
statement and inconsistent with the state- 
ment he now desires to insert. There being 
no room for surprise or mistake, he should 
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now be held to the position he saw fit delib- 
erately to assume in his answer. 

In the second place, he stood by at the 
trial while the effort was made to prove by 
the husband of the defendant Eggers the 
charter set up in his answer, and it was 
only after that effort had failed that he 
made application to conform his answer to 
the fact. 

These are circumstances that forbid the 
grantmg of the favor sought at so late a 
stage of the case. 

Let a decree be entered in favor of the li- 
bellant for the amount claimed in the hbel, 
with interest and costs. 

[On appeal to the circuit court the libel was 
dismissed, with costs to the respondent in both 
courts. 1 Fed. 478.] 



McCarthy (FINLBY t.). see Case No. 4,- 
794. 
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McCarthy t. travelers' ins. go. 

[8 Biss. 362; 8 Ins. Law J. 208; 7 Reporter, 
486.] 1 

Circuit Court, E. D. "Wisconsin. Dec, 1878. 

Accident Insurascb Policy — Term: "Accident- 
al" Construed— Proximate and Remote 
Cause— BoKDEN op Proof. 

1. On an accident policy of insurance, where 
the death was alleged to have occurred by rea- 
son of the rupture of a blood vessel, sustained 
while exercising with Indian clubs: Hdd, that if 
the deceased used the clubs for exercise in the 
ordinary way, and without the interference of 
any unusual circumstances, the injury was not 
accidental; but if there occurred any unforeseen 
accident or involuntary movement of the body 
which, in connection with the use of the clubs, 
brought about the injury, then such means were 
accidental and within the terms of the policy. 

2. By the terms of the policy it was provided 
that the injury must be the proximate and sole 
cause of the death: McU, that if death ensued 
as a consequence of inflammation, and the for- 
mation of abscesses and the accumulation of in- 
jurious substances in the lungs, and these were 
the necessary results of a rupture of the blood 
vessel, then such injury was the proximate cause 
of the death. But if an independent disease su- 
pervened upon the injury, or a slumbering disease 
was brought into activity by the injury, then 
such injury was not the proximate cause. 

3. "Proximate cause" defined. 

4. Testimony showing the health of the insured 
from infancy to his last sickness is admissible. 

5. In such case the burden of proving that the 
death was the result of disease is upon the party 
alleging it. 

Action on an accident insurance policy. 
The policy provided that in case of injuries 
effected through external, violent or acci- 
dental means, the company should be lia- 
ble; but that the liability should not extend 
to any bodily injury of which there should 
be no external or visible sign, nor to any 
injury happening directly or indirectly in 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprmted by permission. 7 Reporter, 486, 
contains only a condensed report.] 
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consequence of disease, nor to any case ex- 
cept where the injury was the proximate 
and sole cause of the disability or death. 
It was claimed for the plaintiff that the 
deceased, while exercising with Indian 
clubs, ruptured a blood vessel in his lungs, 
and that his subsequent death was the re- 
sult of such injury. There was evidence 
tending to show that one of the clubs struck 
against a stove, thus causing the injury. It 
was claimed for the defendant that if there 
was a rupture as alleged, it happened in 
consequence of a then weak and actually 
diseased condition of the lung or lungs, so 
that indirectly, if not directly, the injury 
happened as a consequence of such condi- 
tion, and that no rupture would have oc- 
curred If there had been no unsoundness or 
disease. Evidence was also given bearing 
upon the question whether any disease su- 
pervened between the time of the injury 
and the death of the deceased, and there 
was evidence tending to show that deceased 
suffered from pulmonary consumption after 
the time of the injury. 

2 [By a policy of insurance issued and dat- 
ed February 1, 1877, the defendant, the 
Travelere' Insurance Company, of Hail- 
ford, Conn., insured J. J. McCarthy in the 
sum of three thousand dollars for the term 
of twelve months, ending February 1, 1878; 
the sum insured to be paid as provided by 
the policy to the plaintiff, Honora McCarthy, 
within ninety days after proof that the in- 
sured at any time during the continuance 
of the policy had sustained bodily injuries, 
effected through external, violent and acci- 
dental means, within the intent and mean- 
ing of the contract of insurance and Its con- 
ditions; and that such injuries alone had oc- 
casioned death within ninety days from the 
happening thereof. By the terms of the 
policy it was further provided that such in- 
surance should not extend to any bodily in- 
jury of which there should be no external 
and visible sign, nor to any injury happen- 
ing directly or Indirectly in consequence of 
disease, nor to any death or disability which 
may have been caused wholly or In part by 
bodily infirmities or disease existing prior 
or subsequent to the date of the policy; 
nor to any case except where the injury was 
a proximate and sole cause of the disability 
or death. 

[It is alleged on the part of the plaintiff 
that on the 25th day of Jlay, 1877, the de- 
ceased sustained a bodily injury, effected 
through such .means as were within the 
meaning and intent of the policy, which oc- 
casioned his death, and which was the 
proximate and sole cause of his death; and 
this action is brought by the beneficiary In 
the policy, the plaintiff, to recover the 
amount of the insurance, viz., three thou- 
sand dollars and interest There is no ques- 
tion here as to the issuance of the policy, 
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tlae payment of tlie premium, nor that tlie 
death occurred within ninety days from the 
happening of the alleged injury. The real 
issue between the parties lies within nar- 
row compass. Stating the issue in general 
terms, it is claimed by the plaintiff that the 
death of the insured was occasioned by an 
injury effected through such means as are 
contemplated by the policy, and that such 
alleged injury was the sole cause of the 
death. The defendant denies this, and 
claims that the alleged injury, if sustain- 
ed, was not the sole or proximate cause of 
the death of the insured, but that his death 
was caused by disease.] 2 

N. S. Mui-phey and Goodwin & Mitchell, 
for plaintiff. 

H. M. Finch and Lynde & Miller, for de- 
fendant. 

DYER, District Judge (charging jury). 
The policy of insurance in this case is of 
the form and character known as an acci- 
dent policy. To entitle the plaintiff to re- 
cover, it must be shown by the evidence 
that the deceased sustained a bodily injury, 
which was effected through means which 
were external, violent and accidental, and 
that such injury was the proximate and sole 
cause of the death, as I shall hereafter more 
fully explain to you. If a bodily injury 
was sustained, and it happened directly or 
indirectly in consequence of disease, or if 
the death was caused wholly or in part by 
bodily infirmities or disease, existing either 
prior or subsequent to the date of the policy 
of insurance, then the plaintiff is not en- 
titled to recover. 

2 [Taking up the questions involved in 
this issue you will naturally first inquire 
whether the insured sustained an injury as 
alleged by the plaintiff. It is claimed that 
in the evening of May 25, 1877, the deceased 
was exercising his arms and chest by the 
use of so-called Indian clubs, and that while 
so exercising, and without fault on his part, 
he ruptured a blood vessel in his lungs, and 
that his. subsequent death was the result 
of such injury. Testimony has been given 
by the witness Young, which, it is claimed 
by the plaintiff, shows that on the occasion 
in question the insured sustained an in- 
ternal injury, and it is urged that further 
evidence of such injury is found in the al- 
leged fact that the deceased expectorated 
blood in considerable quantities, and in the 
fact that thenceforth he became disabled, 
and so continued until the time of his death 
in August, 1877. You have heard the testi- 
mony of the witness Young bearing upon 
the occurrence when it is claimed the injury 
was received, and the circumstances attend- 
ing and following it, together with testimony 
touching the subsequent physical condition 
of the deceased, and you will determine 
from the evidence whether he did sustain a 

2 [From 8 Tns. Law J. 208.] 
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bodily injury at the time, and as claimed. If 
you find such to be the fact, the question 
then is, was such injury effected through the 
means contemplated by the policy? Such 
means must have been external, and they 
must have been violent, and they must have 
been accidental. In other words, gentlemen, 
the injuiy, if one was sustained, must have 
been the result of accidental means. It is 
true, the provisions of the policy are to be 
taken most strongly against the party that 
issued and delivered it; but when its terms 
are unmistakable and clear, we must deal 
with them in their obvious sense and mean- 
ing.] 2 

A question of considerable nicety has been 
presented, arising in connection with the evi- 
dence under the clause in the policy, which 
describes the means through which the injuiy 
must be effected in order to create a liability. 
It is a question concerning which my mind 
has not been free from doubt; but in view 
of the language of this policy, which re- 
quires that the means through which the in- 
jury is effected must be accidental, I instruct 
you that if the deceased voluntarily took in 
his hands the clubs for exercise, and used 
them for such exercise in the way and precise- 
ly as he intended to do, and without anything 
occurring to interfere with his intended and 
usual movements in such exercise; that is, 
if he voluntarily used them in the ordinary 
way for taking such exercise, without the oc- 
currence of any unusual clrciunstauce inter- 
rupting or interfering with such use, or caus- 
ing any unforeseen, accidental or involuntary 
movement of the body, and in such use of the 
clubs there occurred the rupture of a blood 
vessel and consequent injury as claimed, I do 
not think it could then be said that the means 
through which the injury was effected were 
accidental. But, if while engaged in such 
exercise there occurred any unforeseen, acci- 
dental or involuntary movement of the body 
of the deceased, which, in connection with 
the use of the clubs, brought about the injury; 
or, if there occurred any unforeseen or any 
unexpected circumstance which interfered 
with or obstructed the usual course of such 
exercise, and there was thereby produced an 
involuntary movement, strain or wrenching, 
by means of which the injury was occasion- 
ed, that would be an accident within the 
spirit of this policy; that is, the means by 
which the injury was effected would in such 
case be accidental. 

[Now, keeping in mind the distinction thus 
stated between accidental means and those 
not accidental, you will look into the testi- 
mony, and consider whether, if at the time in 
question a bodily injury was sustained, it 
was effected through means that were acci- 
dental, external and violent The plaintiff 
claims, and has given evidence tending to 
show, that whUe the deceased was using 
these dubs in muscular exercise, one of the 

2 [From 8 Ins. Law J. 208.] 
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clubs struck the stove in the room where he 
was exercising, and that thereby there was 
occasioned a sudden and violent movement of 
his body from its ordinary position in such 
exercise, and that in consequence there result- 
ed the alleged injury. If this be so, gentle- 
men, then you would be justified in finding 
that the injury was effected by accidental 
means, and upon the evidence you will de- 
termine what the fact is upon this branch of 
the case. 

[Though it should be your conclusion that 
the deceased sustained bodily injury at the 
time claimed, and while exercising with the 
clubs, if you should nevertheless find that it 
was not effected through external, violent, 
and accidental means, within the meaning of 
the terms as I have endeavored to state it, 
then your verdict should be for the defend- 
ant] 2 

If you find that an injury was sustamed, 
and through the operation of such means, 
you will then proceed to inquire whether the 
injury happened directly or indirectly in con- 
sequence of disease then existing in the lungs 
of the deceased. 

This brings us to the affirmative matter 
set up as a defense to the action. And first, 
I call your attention to this clause in the pol- 
icy, namely, that the insurance shaU not ex- 
tend to any injury happening directly or in- 
directly in consequence of disease. Here is 
presented to you the question whether, at 
the time the alleged injury was sustained, the 
lungs of the deceased, or either of them, 
were or was diseased. 

[On the contrary, it is claimed that disease 
of the lungs was then in progress, and if there 
was a rupture of a blood vessel as alleged, it 
happened in consequence of a then weak 
and actually diseased condition of the lung 
or lungs, so that indirectly, if not directly, the 
injury happened because and as a conse- 
quence of such condition, and, if there had 
been no unsoundness or disease, there womd 
have been no rupture of a blood vessel, 

[Now you should look into the claims thus 
argued by the respective parties upon this 
point, and determine which is sustained by 
the evidence. And in doing so you will keep 
in mind that testimony has been given tend- 
ing to show that such a condition of the lungs 
as is claimed to have existed at the time 
of the autopsy could have begun and proceed- 
ed to its culmination after the alleged injury, 
and as a consequence of it, and that there 
were no indications of disease apparent be- 
fore the injury; while, on the other hand, 
testimony has been given tending to show 
that such a state of the case was improba- 
ble, and that the condition of the lungs, as 
it is claimed such condition was developed 
by examinations both before and after death, 
Indicated presence of disease for a long time 
previous, and that such disease might exist 
and be in progress without external symp- 
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toms and without the knowledge of the de- 
ceased.] 2 

You will inquire upon this point, in the 
light of all the evidence, whether the injury, 
if one was sustained, happened either direct- 
ly or indirectly in consequence of disease in 
the lungs of the deceased; and if you so find, 
that would necessarily require a disposition 
of the case by you adverse to the plaintiff. 
But if you do not so find, then you will pro- 
ceed to inquire whether the death was caused 
wholly or in part by disease existing prior or 
subsequent to the date of the policy of in- 
surance. And this is another important ques- 
tion arising upon this branch of the case. 

The clauses of the policy bearing upon 
this question are, that the insurance shall 
not extend to any death which may have 
been caused wholly or in part by bodily in- 
fi,rmities.or disease existing prior or subse- 
quent to the date of the policy, nor to any 
case except where the injury is the proxi- 
mate and sole cause of the death. 

This policy of Insurance is a contract made 
between the insurance company and the as- 
sured. As such, we must construe and en- 
force it according to its letter and spirit. 
It is to be interpreted as the parties made 
It and as we find it. We have no right to 
import into it that which it does not con- 
tain. We must interpret it fairly and prop- 
erly, giving to each party equally the benefit 
of its provisions. 

So interpreting and enforcing it, it must 
be held that if any other cause than the al- 
leged injury, in whole or in part, produced 
the death of the deceased, there can be no 
recovery. In other words, to entitle the 
plaintiff to recover, you must be satisfied 
that the injury, in the language of the con- 
tract, was the proximate and only cause of 
the death. By proximate cause is meant 
that cause which directly precedes and pro- 
duces the effect, as distinguished from the 
remote cause. 

The question is, what was it that caused 
death? Did the injury, as the proximate 
and sole cause, produce it, or did other 
causes supervene and produce death? 

[The solution of this question may not be 
free from difficulty, but you wUl bring to 
bear upon it your best judgment in the light 
of the evidence and of such instructions as 
I give you on the subject If a person sus- 
tains such an mjury as the rupture of a blood 
vessel in the lungs, and hemorrhage instan- 
taneously follows, and death results from 
such hemorrhage, the case is free from dif- 
ficulty, because then the hemorrhage is part 
and parcel of the injury itself, aud death is 
the direct result of the injury, though it hap- 
pens because of the loss of an element of 
the system indispensable to life. But if the 
hemorrhage be foUowed by infiammation, 
and that by the accumulation of deleterious 
matter in the lungs, and the formation of 
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abscesses, and so a distinct disease comes 
into existence, and prosecutes its work until 
the organs can no longer perform their func- 
tions, and consequently tlie person dies, the 
question is whether the original injury is the 
sole and proximate cause of death, or whether 
it is the remote, and the disease the proxi- 
mate cause, 

[This policy of insurance is, as I have just 
said, a contract, and as such we must fairly 
construe it,— i. e. so that it shall be a protec- 
tion to the insurer against unjust liability, 
and at the same time so that it shall not be 
a snare to the insured.] 2 

I have stated to you, generally, the defini- 
tion of proximate cause. And' it must be re- 
membered that whether a cause is proximate 
or remote does not depend alone upon the 
■closeness in the order of time in which cer- 
tain things occur. Cunningham v. Lyness, 22 
Wis, 245, In other words, the application of 
the principle relating to proximate cause is 
not necessarily "controlled by time or dis- 
tance, nor by the succession of events. An 
eflBcient, adequate cause being found must be 
deemed the true cause unless some other 
cause not incidental to it, but independent 
of it, is shown to have intervened between 
it and the result," Kellogg v. Chicago & N. 
"W. Ry. Co., 26 Wig. 223, Now, applying this 
principle to this case, I instruct you that if 
the deceased sustained injiUT^ by the ruptine 
of a blood vessel in his lungs, and that neces- 
sarily produced Inflammation, and that nec- 
essarily produced a disordered condition of 
the injured organ, which was in consequence 
followed by the formation of abscesses and 
the accumulation of injurious substances or 
matter in the I'mgs, and so there resulted a 
diseased state of the lungs, whereby they 
could no longer perform their functions, and 
in consequence the insured died; that is, if 
all these results followed the injury as its 
necessary consequence, and would not have 
taken place if it had not been for the injinry, 
then I think the injury could be said to be 
the proximate cause of death. But if an in- 
dependent disease supervened upon the in- 
jury, one not necessarily produced by the 
injury, or if the alleged injury merely brought 
Into activity a then existing though slumber- 
ing disease, and the death of the deceased 
was caused wholly or in part by such disease, 
then it could not be said that the injury was 
the sole and proximate cause of the death. 
The question for you to determine is, was 
or was not the diseased condition of the 
lungs of the deceased which preceded death 
the necessary consequence of the injury? 
Was it the injury alone that brought such 
condition into life and fatal activity? 

[Now, it is claimed on the part of the de- 
fendant that disease was present in the lungs 
of the deceased at the time when the alleged 
Injury was sustained; and, if that be not so, 
disease of the lungs supervened, and that 

2 [From S Ins, Law J. 208.] 
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he died, not from that injury, but from the 
disease known as "pulmonary consump- 
tion."] 2 

Testimony has been adduced on the part of 
the plaintiff to show the state of health of 
the deceased from his infancy to the time 
of his last sickness, and witnesses have tes- 
tified as to the health of his parents, and to 
the effect that so far aa external observation 
by persons familiar with him and his family 
could disclose, he was, in his boyhood and to 
the time of the injury, in sound and vigorous 
health; all of which testimony It is proper 
and important that you should consider. 

[You have also heard the testimony of 
physicians who attended him in his sick- 
ness, who testify that they made the exam-^ 
ination of his lungs which they have de- 
scribed to you, and whose opinions, which 
they say they then formed, as to the condi- 
tion of his lungs, have been stated in their 
testimony. You have further the testimony 
of physicians concerning the post mortem 
examination of the body of the deceased, 
and the condition in which, as it is claimed, 
his lungs were then found to be,] 2 

It becomes important that you carefully 
inquire whether the alleged injury was suffi- 
cient, in its inevitable consequence, to cause 
death. It is material to ask whether such 
a condition of the lungs as was disclosed by 
the autopsy was produced by the Injury and 
could have come into existence In the time 
that elapsed between the injury and the 
death. If there was a diseased condition of 
the lungs when the Injury was sustained and 
it merely facilitated the progress of the dis- 
ease, or if a disease such as pulmonary con- 
sumption supervened, not as the necessary 
consequence of the injury, then you cannot 
say that the Injury caused the death. The 
contrary should be your conclusion If you are 
satisfied from the evidence that the alleged 
diseased conditions were wholly dependent 
for their existence, upon the injury. 

2 [There have been offered in evidence the 
proofs of death cause to be delivered to the 
company by the plaintiff, and there has been 
some discussion as to the effect that should 
be given to them upon the trial of this cause. 
The proofs include the certificates of the 
agent of the company, of the identity of the 
deceased as the person insured; the certifi- 
cates of the- clergyman and sexton present at 
the Interment; a sworn statement of Fred- 
erick Young, as an eye-witness of the alleged 
injury; also the certificates of the attending 
surgeon and of the company's surgeon, and 
the warranty of the plaintiff as to the truth 
of certain of these statements, certificates 
and afladavits, 

[These proofs of death were admitted In 
evidence as documents furnished to the com- 
pany by the plaintiff, and as to certain ex- 
tent equivalent to her own declarations as 
the party in interest I have been asked to 

2 [Prom S Ins, Law J, 208.] 
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instruct" you, by counsel for defendant, that 
the affidavit of Frederick Young should he 
taken as conclusive evidence of the circum- 
stances, occasion and manner of the alleged 
injury. This I must decline to do, but I say 
to you that you have the right to consider 
the affidavit in connection with the testimony 
of the witness Young, given on the trial, 
and as bearing upon his credibility, to see 
whether any, and if so, what, variances exist 
between the statements in the affidavit and 
the present testimony of the witness. To 
that extent, and as bearing upon the circum- 
stances of the alleged injury, you may take 
into consideration the contents of the affida- 
vit. , 
^ [In view of the qualification at the end of 
the warranty signed by Mrs. McCarthy, I do 
not think the statements contained in the 
affidavit and certificates of the surgeons, 
which are part of these proofs of loss, are to 
be regarded as declarations or admissions by 
her or on her part, and they will not be so 
considered by you. There is a clause In this 
policy to the effect that the insurance shall 
not extend to any bodily injury of which 
there shall be no external and visible sign. 
If the alleged injuiy in this ease was sus- 
tained as claimed, namely the rupture of a 
blood vessel, and as a consequence blood was 
expectorated or thrown off by the' deceased, 
that of course would be an external and visi- 
ble sign of the injury.] 2 

I have been asked to instruct you concern- 
ing the burden of proof in this case. Upon 
that subject I say to you that neither party 
is bound to prove negatives. Upon each 
rests the burden of proving the affirmative 
matter which he alleges and upon which is- 
sue is taken. The plaintifie is bound in the 
first instance to prove that the deceased sus- 
tained injui-y; that such injury was effected 
through the means specified in the policy and 
was sufficient to cause death, and that death 
ensued. The defendant company, alleging 
as it does that death was caused by disease 
and not by the injury, then assumes the bur- 
den of proving what it thus affirmatively al- 
leges. 

[You ought not, gentlemen, to adopt theories 
without proof; nor is the juiy at liberty to 
disregard positive uncontradicted evidence of 
facts testified to hj credible " witnesses, and 
substitute therefor bare possibilities. In oth- 
er words, the jury ought not to disregard, but 
on the contrary should believe, the testimony 
of credible witnesses as to facts coming to 
their personal knowledge, and which are not 
improbable nor in conflict with or uncontra- 
dicted by other evidence in the case, as against 
what may be bare possibility, on conjecture, 
or theory.] 2 

Now, to sum up the case in brief: if you 
find from the evidence, that the deceased, J. 
J. McCarthy, on the 25th day of May, 1877, 
sustahied the bodily injury which is alleged. 
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and that such injury was effected wholly 
through means which were external, violent 
and accidental, and that the injury was the 
proximate and sole cause of his death, then 
the plaintiff would be entitled to recover and 
should have a verdict. 

But if you find, either that the alleged in- 
jury was not sustained, or that, if sustained, 
it was not effected through external, violent 
and accidental means, or that it happened di- 
rectly or indirectly in consequence of disease 
then actually existing, or that death was 
caused wholly or in part by bodily infirmities 
or disease existing either prior or subsequent 
to the date of the policy of insurance, then 
your verdict should be for the defendant. 

Verdict for plaintiff. 



McCarthy (united states v.). See 
Case No. 15,656. 

McCartney (ABBOTT v.). See Case No. 

McCartney (BLAKE v.). See Case No. 
1,498. 

McCartney xmerchants' ins. co. v.). 

See Case No. 9,443. 



Case ISTo. 8,683. 

In re McCARTY. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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Tn re McCARTY. 

[5 Law Rep, 322.] 

District Court, S, D. New York. Aug., 1842. 

Baskkcptcy— False Inventori-— Evi dence— 
Practice. 

[In the matter of John Q. McCarty, a 
bankrupt.] 

The case was heard on objections and 
proofs reported by a commissioner. 

A. G. Rogers, for bankrupt 
H. Holden, for creditor. 

THE COURT decided, that the only mat- 
ter involved in the objections that the bank- 
rupt had not made a true inventory of his 
property was the fact of his actual condition 
at the time his application was made. That 
evidence falsifying his allegation, that he 
casually lost §3,300 in the year 1839, would 
not be sufficient to disprove the verity of his 
petition and inventory, without facts or cir- 
cumstances connecting his possession of the 
money more directly with the time of his ap- 
plication. Quaere, whether if the creditor 
examines the bankrupt on oath, to a fact to 
which he directly testifies, and afterwards 
discredits his testimony as to particulars 
bearing upon the fact, he has a right to infer 
the fact to be contrary to the express asser- 
tion of the bankrupt. 
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THE COUKjl further decided, that an as- 
sertion of a fact made by the bankrupt's wife 
in his presence, and denied by him, could not 
be given in evidence to impeach the testi- 
mony of the bankrupt. 

THE COURT further decided, that a vol- 
untary conveyance of property by an insolv- 
ent before the passage of the bankrupt act 
[of 1841 (5 Stat. MO)] to his mother and son- 
in-law, under circumstances rendering the 
conveyance void as to creditors, divested all 
his personal right and interest therein, so 
that he could not represent it as owned by 
him, and need not accordingly set it forth in 
his inventory. 



Mccarty (McCIiANAGHAN v.). See Case 
No. 8,690. 



Case ]Sro. 8,685. 

Mccarty v. mann et ai. 

[2 Dill. 441.1 1 

Circuit Gburt, D. Minnesota. 1873.2 

Public Lands — Potveb of Congress — Re-In- 

STATEMEST OP CaKCELLED EntBY BT CONGRESS 

— Efpect— Act Jtj1/T 27, 1S54, Constbded. 

1. Congress has power to re-instate an entry 
of public lands ■which has been cancelled by the 
commissioner of the general land office, and to 
provide that this shall be done as of the date of 
the original entry, so that it shall inure to the 
benefit of the grantees of the person who orig- 
inally made the entry.2 

2. Under such a provision the re-instated en- 
try of the land inures to the' benefit of such 
grantees, irrespective of the fact whether they 
were grantees with or without warranty. 2 

[Cited in Dunn v. Barnum, 2 O. C. A. 265, 51 
Ved. 358.] 

This is a bill in equity to quiet title [by 
William M. McCarty against Charles A. 
Mann and othex's], and involves the validity 
and construction of an act of congress ap- 
proved July 27th, 1854 (10 Stat. 798). This 
act is as follows: "Be it enacted, &c., that 
the entry by Peter Ponein of the north half 
of the south-east quarter, &c., sec. 36, &c., 
cancelled hj the commissioner of the general 
•land office, be and the same is hereby al- 
lowed and reinstated as of the date of the 
said entry, so that the title to the said lands 
may inure to the benefit of his grantees as 
far as he may have conveyed the same;" 
then follows a proviso that Ponein shall 
make payment therefor at the land office, 
and "thereupon a patent shall issue in the 
name of the said Peter Ponein for said 
lands." On the 13th of February, 1850, 
Peter Ponein located a land warrant on the 
land described in the act. On March 28th, 
1850, he conveyed the same by warranty, 
for the consideration of §150, to one Pepin, 
and Pepin, on March 29th, 1850, conveyed by 
warranty to French, and French, in consid- 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 

2 [Affirmed in 19 Wall. (86 U. S.) 20.] 



eration of ?500, on March 29th, 1851, con- 
veyed by quit claim to Elfelt. On the 10th 
day of March, 1852, the commissioner of the 
general land office cancelled the location of 
Ponein. On the 13th day of October, 1853, 
Elfelt conveyed to Van Etten. The title 
then stood in Van Etten at the date of the 
afore-mentioned act of July 27th, 1854. On 
the 31st day of October, 1854, Ponein paid 
for the land at the land office, and on the 
24th day of March, 1855, received a patent 
under and reciting the said act of July 27th, 

1854. The defendants daim under the said 
deed of March 29th, 1851, from French to 
Elfelt. After the patent to Ponein was is- 
sued, viz., on the 14th day of January, 1856, 
French made another deed by quit claim to 
one Furber, and it is under this deed that 
the plaintiff claims title. Neither party is in 
possession. The land was laid out in July, 

1855, as "Robinson & Van Etten's addition 
to St. Paul," and is now of great value, 

W. H. McCarty and Gilman, Clough & 
Wilde, for plaintife. 
Geo. L. Otis, for defendants. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

DILLON, Circuit Judge. The location of 
Ponein was cancelled by the commissioner 
because it was made on land which had been 
duly reserved from sale as school land,' and 
the government, by the second section of the 
act of July. 27th, 1854, granted to the terri- 
tory of Minnesota for school purposes other 
lands in the place of those which by that 
act it authorized to be patented to Ponein. 
The act of July 27th, 1854, validated, on con- 
dition of payment, the entry of Ponein 
which had been cancelled, and declared that 
the said entry should be "allowed and rein- 
stated as the date of the said entry," which 
was February 13th, 1850. The act declared 
one purpose for which this was done to be 
"that the title to the said land should inure 
to the benefit of the grantees of Ponein as 
far as he may have conveyed the same." 
The condition of payment to the government 
was subsequently complied with. 

It is, in our opinion, too plain to admit of 
fair controverey that congress had the pow- 
er to reinstate the entry, and to declare the 
terms on which it would do so. It was 
the land of the general government, and 
under the absolute disposal of congress. It 
saw fit to dispose of it for the benefit of 
Ponein and his grantees, one of whom was 
Van Etten. French having bfefore that time 
conveyed to Elfelt, the grantor of Van Et- 
ten, had no longer any interest in the land, 
and could derive no' benefit from the act. 
In 1856, when he made the quit claim to 
Furber, under which the plaintifC claims 
he had no interest in the land, and consV 
quently conveyed none. We are unable to 
see any ground on which the plaintiff can 
rest. He claims under a deed made long 
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after the act of 1854. Neither he nor French, 
under whom he claims, had any interest in 
the land when that act was passed. He in- 
sists that the land was solely that of the 
government, and how he can question the 
right of the sovereign to dispose of its land 
as it may see fit, and its action in recognizing 
equities in the grantees of Poncin, we confess 
we haveheen unable to discover. His counsel's 
argument rests upon the assumption that Pon- 
cin became the absolute owner in his own 
right by the patent in 1855; that no preced- 
ent equities existed, or could by congress be 
recognized to exist, and that the title under 
the act inured only to the grantees of Poncin, 
who held by deeds of warranty. Such a con- 
struction would defeat the manifest intention- 
of the act. 

By the construction for which the plain- 
tiff contends the act was passed for, or in- 
ured to, the benefit of French, although he 
had on the 19th day of April, 1850, made a 
bond for a deed to Elfelt, which was record- 
ed, and although he had on March 19th, 1851, 
for a valuable consideration, conveyed by a 
deed which was also on record, all his inter- 
est in said lands to Elfelt. It is utterly in- 
conceivable that congress intended the act 
for the benefit of French. It was intended 
for the benefit of the owners under Poncin, 
and the owner at the time of its passage 
was Yan Etten, the grantee of tJlfelt. The 
bill must be dismissed. Bill dismissed. 

[SubsecLuently this case was taken on appeal 
to the supreme court, where the decree of the 
circuit court was affirmed. 19 Wall. (86 XJ. S.) 
20.] 
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McOARTY V. Ine SENATOR. 
[See 21 Fed. 191.] 



McOARTY (UNITED STATES v.). See Cases 
Nos. 15,657 and 15,658. 
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McCASKEY V. The COAL BLUFF NO. 2. 

[26 Pittsb. Leg. J. 185.] 

District Court, "W. D. Pennsylvania. 1879. 

Maritime Liens— Buil,dbrs— Work and Mate- 
rial — Contract on Land. 

MeCaskey and Kerr filed a claim against 
"Coal BluflE No. 2," in the U. S. district court, 
for building a new hull and furnishing mate- 
rials for the same. The commissioner refused 
to allow the claim to particioate in the fund for 
distribution arising from the sale of said boat, 
on the ground that said claim could not be en- 
forced by the admiralty courts of the United 
States. Hdd, that the admiralty jurisdiction 
of the United States courts does not extend to 
cases, and cannot be enforced, where a lien is 
claimed by the builders of a vessel for work 
done and materials found in its construction. 

An important and interesting question 
arose before Thos. M. McFarland, Esq., com- 



missionei*, in the case of "Coal Bluff No. 2," 
as to the jurisdiction of the admiralty courts 
of the United States. Exceptions were taken 
to the commissioner's ruling, and ably argued 
by the proctors for the libellants. 

The exceptions were overruled. Following 
we give in full the commissioner's opinion 
on the question of jurisdiction: Having de- 
cided that "Coal Bluff No. 2," is a new boat, 
under the law, in this connection it will be 
more convenient and appropriate to con- 
sider next the claim of MeCaskey & Kerr 
for building said new hull and furnishing 
materials for the same. There can be no 
doubt as to MeCaskey & Kerr's lien before 
said boat passed within the dominion of the 
maritime law, but, after she entered her ap- 
propriate element, what is the position of 
said claimants in the federal court? It is 
well known that district courts recognize 
admiralty jurisdiction in rem against a ves- 
sel where certain liens are created by the 
local law of the state. The proctors in be- 
half of MeCaskey & Ken- contend that this 
claim is entitled to participate in this distri- 
bution on the ground that the statutes of 
our state, relative to attachment of vessels, 
provide "for all debts contracted by the own- 
er or owners, agent, consignee, master, clerk 
or clerks of such ship, steam or other boats, 
or vessels of whatever kind, character, or 
description, for and on account of labor 
done, or materials furnished, by boat build- 
ers," &c. [Laws 1858, p. 363], and that, as 
the supreme court has decided liens granted 
by the laws of a state in favor of material 
men for supplies furnished to a vessel in her 
home port can be, and are enforced, by pro- 
ceedings in rem in the district courts of the 
United States. The Lottawanna, 21 Wall. 
[88 U. S. 558]. Therefore, said claim should 
share in this distribution. The proctors for 
said libellants do not contend, it will be 
observed, that a contract to build a ship is 
a maritime contract, but vest their case on 
said statutory provisions in connection with 
the decision in the case of The Lottawanna 
[supra] and other similar decisions to which 
Jt is unnecessary to refer, as the case cited 
in 21 Wall, answers the purpose of stating 
their position. On the other hand, it is con- 
tended that a contract to build a vessel is a 
contract to be performed on land, and fall- 
ing within the common law belongs to state 
jurisdiction, and a state has a right to give a 
lien against a vessel for work and materials 
entering into her construction, but that it 
cannot be enforced in the federal courts. 
There is no doubt but that proceedings are 
allowed in rem against domestic ships for 
repairs and supplies furnished in the home 
port, but does it follow that a lien for build- 
ing a vessel can be enforced the same as the 
lien for repairs and supplies? While the 
proctors for the libellants may claim the 
question of maritime contract is not involved 
in the question I think it necessarily is. Sup- 
pose we were to admit that said statutory 
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provision is recognized by tlie United States 
courts, does not that recognition in the sev- 
eral decisions, relate to repairs and supplies 
furnished a vessel at the home port, and not 
to a contract "made on land, to be perform- 
ed on land?" I am of this opinion. 

The case of The Lottawanna being refer- 
red to, what does this ease really decide? 
The Hon. Judge Johnson, late of the Sec- 
ond circuit, in rendering an opinion in the 
case of The John Farron [Case No, 7,341], 
says: "The case of The Lottawanna, 21 
"Wall. [S8 IJ. S.] 558, decides that a material 
man furnishing repairs and supplies to a 
vessel in her home port, does not thereby ac- 
quire any lien upon the vessel, by the gen- 
eral maritime law, as received in the United 
States, but that so long as congress does not 
interfere to regulate the subject the rights 
of material men furnishing necessaries to a 
vessel in her home port may be regulated in 
each state by state legislation; that such 
contracts are maritime, and fall within the 
dominion of the admiralty jurisdiction, and 
that when in such cases a lien is given by 
the state laws, such lien may be enforced by 
the district courts of the United States, 
under the 12th rule, as modified by the su- 
preme court of the United States, May 6th, 
1872." But a contract for building a boat or 
vessel, or furnishing materials for the con- 
struction of the same, is "a contract on land, 
to be performed on land." "Contractors of 
the kind," says an eminent judge, "collect 
their materials very largely from the for- 
ests and the mines, and until the ship is 
launched, there is no ^necessary connection 
between the subject matter of the contract 
and her subsequent employment as a vehicle 
of commerce and navigation." 

It has been decided that admiralty juris- 
diction of the courts of the United States, 
does not extend to eases where a lien is 
claimed by the builders of a vessel, for work 
done and materials furnislied in its construc- 
tion. People's Feri-y Co. v. Beers, 20 How. 
[61 U. S.] 393. A.nd further, it has been 
held that a contract for building a ship is 
not a maritime contract, and, therefore, the 
federal courts will not take jurisdiction un- 
der the state laws, giving a lien in such 
cases. Roach v. Chapman, 22 How. [63 U. 
S.] 129. In a very recent case, the forego- 
ing views were held in this district Lau- 
derbach v. The J. M. B. Kehlor [Case No. S,- 
119]. The defense raised the point, that the 
suit could not be maintained in the admi- 
ralty court. The claim was for work done 
and materials furnished, in the construction 
of a new boat. This honorable court decid- 
ed that the work so done, and the materials 
so furnished failed to constitute such a case 
in admiralty as would confer jurisdiction on 
the United States district court, and there- 
upon dismissed the libel. 

Upon examination of various decisions on 
this auestion, I find that the views of some 
of the best authorities are not as clear as 
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desirable, but I have concluded, as already 
intimated, and for the reason that this ques- 
tion has recently been decided by this hon- 
orable court ruling as above stated, to dis- 
allow said claim for building said new hull. 

[See Case No. 6,172.] 



McCAULEY V. CLINTON. 
8,688. 



See Case No. 
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McCAULEY V. KELLOGG et al. 

[2 Woods, 13; 1 Cent. Law J. 164.] i 

Circuit Court, D. Louisiana. March 21, 1874. 

CoNSTiTUTioNAi. Law — State Bonds — Amend- 
ment 11— Levy Tax— Mandate— Execu- 
tive Officeks of State. 

1. The fact that holders of bonds issued by a 
state are prohibited, by the eleventh amendment 
to the constitution of the United States, from 
obtaining judgment on their bonds by suit 
against the state, in a court of the United 
States, does not authorize a court of equity, by 
decree, to compel the state officers to levy and 
collect a tax for the payment of principal and 
interest of the bonds. 

[Cited in ChafEraix v. Board of Liquidation, 
11 Fed. 644.] 

2. A court of equity will not grant a manda- 
tory injunction upon a preliminary or interloc- 
utory motion, but only upon final hearing, and 
then only to execute the decree or judgment of 
the court. 

3. A court of the United States will not com- 
pel, bv injunction, the officers of a state to exe- 
cute the laws of the state. To do so would be 
an attempt by tie court to administer the state 
government. 

4. An action in a court of the United States 
against the executive officers of a state, in their 
official capacity, to compel them to comply with 
a contract of the state by the enforcement of its 
laws, is, to all intents and purposes, an action 
against the state, and prohibited by the eleventh 
amendment to the constitution of the United 
States. 

[Compare Bancroft v. Thayer, Case No. 835.] 

This was a bill in equity, which was heard 
upon the motion of complainants for a pre- 
liminary injunction. The defendants filed 
neither answer nor affidavits denying the 
averments of the bill. The bill was filed by 
John L. McCauley, of the state of New York, 
on behalf of himself and all others who were 
similarly situated, and who were willing to 
make themselves parties complainant against 
W. P. Kellogg, who was governor of the 
state of Louisiana, Charles Clinton, who was 
auditor of public accounts of the state of 
Louisiana, Antoine Dubuclet, who was treas- 
urer of the state of Louisiana, and the Louis- 
iana National Bank, all of the defendants be- 
ing citizens of the state of Louisiana. The 
bill averred, in substance: 

That complainant was the holder and own- 
er of bonds of the state of Louisiana, 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission. 
1 Cent. Law J. 164, contains only a partial re- 
port.] 
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amounting in the aggregate to $71,000, whicli 
were issued under three different acts of the 
legislature, authorizing their issue and pro- 
viding for the levy of a tax for the payment 
of principal and interest thereof, and appro- 
priating the means raised by such tax to 
that purpose and no other. That complainant 
purchased his bonds upon the faith of the 
contracts contained in the acts referred to, 
and especially upon the faith of the provi- 
sions of the general act of March 16, 1870, 
by which it was provided that the auditor of 
public accounts should, at the end of each 
year, estimate what sum, levied upon the 
entire taxable property of the state, would 
be suflicient to pay the interest on all bonds 
issued by the state, and that the sum so as- 
certained was thereby annually levied upon 
the taxable property of the state; that the 
tax so levied should be collected as other 
taxes, and should be known as the "interest 
tax," and when paid into the treasury should 
be credited to a fund to be called the "inter- 
est tax fund," and should be held sacred for 
the payment of the interest upon the bonds 
of the state. That complainant purchased 
all of said bonds on the faith of article 114 
of the constitution of the state of Louisiana, 
adopted in 1864, and of article 111 of the 
constitution adopted in 1868, which provide, 
"that whenever the legislature shall contract 
a debt exceeding in amount $100,000, unless 
in case of war, to repel invasion, or suppress 
insurrection, they shall, in the law. creating 
the debt, provide adequate ways and means 
for the payment of current interest and of 
the principal when the same shall become 
due, and the said law shall be irrepealable un- 
til principal and Interest are fully dischar- 
ged, unless the repealing law contain some 
other adequate provision for payment of prin- 
cipal and interest of the debt;" and also on 
the faith of article 110 of the constitution of 
1868, forbidding the passage of any law im- 
pairing the obligation of a contract or divest- 
ing vested rights; and upon the faith of the 
provision of the constitution of the United 
States prohibiting a state to pass any law 
impairing the obligation of contracts; that 
more than §100,000 of bonds had been issued 
under each of the laws under which the bonds 
held by complainant had been put forth. 
That none of the foregoing contracts had 
been performed, but, on the contrary, de- 
fendants Kellogg, Clinton and Dubuelet, had 
given out, that no interest maturing after 
December 31, 1873, on the bonds of the state, 
issued before that date, should be paid, nor 
should any principal of said bonds be re- 
deemed; and had given out and declared, 
that they would not levy and collect the 
taxes provided by the aforesaid special con- 
tracts of the state, and would not set apart 
the special and sacred funds therein agreed 
to be set apart, and would not redeem any 
principal of said bonds. That said Kellogg, 
Clinton and Dubuelet had given out, that 
their past and proposed violation of the con- 
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tracts of the state, as above set forth, had 
been and were to be carried out under a plan 
to fund the state debt. That in pursuance of 
this plan, they had persuaded the legislature 
to pass an act known as the "Funding BUI," 
being Act No. 3, approved January 24, 1874. 
This act provided in substance for the is- 
sue of bonds of tlie state, to be known as 
consolidated bonds, to the amount of ?lo,000,- 
000, which should be used for the purpose of 
taking up the bonds and warrants of the 
state, issued previous to its passage, at the 
rate of 60 cents of the new bonds to one 
dollar of the outstanding bonds and war- 
rants, and for a tax of five and a half mills 
to pay the principal and interest of the new 
bonds, and declared that the total tax for in- 
terest and all other state pui-poses, except 
public schools, should never exceed twelve 
and a half mills. This act, the bill of com- 
plaint alleged, the defendants ■> proposed to 
execute, and pretended It was their duty so 
to do, whereas the said act was a nullity, 
because it was in violation of the constitu- 
tion of the state of Louisiana, and of the 
constitution of the United States, in thai 
it impaired the obligation of the said con- 
tracts made by the state of Louisiana with 
complainant and other holders of the bonds 
of the state; that said Act No. 3 of the year 
1874 purported at once to do away with all 
taxes theretofore levied and which it was 
agreed should be collected for interest and 
principal of complainant's bonds and other 
bonds theretofore issued, and to substitute 
a tax of five and a half mills only for the 
payment of the principal and interest of said 
consolidated bonds, whereas the bonds of 
the state theretofore issued amounted to the 
sum of $22,433,800, and to comply with the 
contracts under which they have been issued 
would require an annual tax of eleven and a 
half mills on the dollar. That It was the un- 
lawful purpose of said act, and the defend- 
ants so construed and were about to execute 
It, to repudiate all of said contracts made 
with complainant and other holders of the 
bonds of the state with reference to the 
levy and collection of taxes for the principal 
and interest of said bonds, to nullify and hold 
for naught the said laws under which the 
outstanding bonds have been issued, to col- 
lect In future only five and a half mills of in- 
terest tax, which was less than half what 
was required to fulfill all the contracts under 
which the bonds outstanding had been is- 
sued, and to apply the proceeds of this inade- 
quate tax, not to the bonds held by complain- 
ant and others, but to the so-called new con- 
solidated bonds to be thereafter issued to the 
extent of $15,000,000. 

The bill further alleged that there were in 
the treasuiy $500,000 interest-tax funds, and 
large additional amounts belonging to said 
tax funds should be received monthly and 
quarterly; but defendants had given out and 
declared that they would have no further use 
for said special funds, as they would pay no 
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more interest maturing after December 31, 

1873, on tlie outstanding bonas of the state. 
That tbese acts and declarations of the de- 
fendants were "With the intent to coerce com- 
plainant and other holders of the bonds of 
the state to acquiesce in the said "funding" 
scheme; that unless restrained, they would 
actually and positively violate the obliga- 
tions of the several contracts herein set forth, 
and would refuse payment of all coupons ma- 
turing after December 31, 1873, on outstand- 
ing bonds, and suspend and refuse the re- 
■demption of said bonds. 

The bill prayed that defendants might be 
I'estrained from executing said Act No. 3 of 

1874, from reducing the interest tax, which 
it was heretofore agreed should be collected 
for the present and future years, for the in- 
terest and principal of the state bonds now 
outstanding, in anywise except in strict ac- 
-cordance with the laws under which they 
were issued; from hindering or delaying the 
•estimate and collection of taxes for interest 
and sinking funds, under the said laws of 
the general assembly, from in anywise hin- 
dering or delaying the payment of any inter- 
-est coupons of any of the said outstanding 
Ijonds of the state under any of the pretenses 
•or devices of said Act No, 3, and from in any 
way hindering or delaying the estimate and 
■collection of uiterest and sinking funds pro- 
vided for by law prior to the adoption of said 
Act No. 3 of 1874, the payment of the inter- 
est thereunder, or the redemption of the 
principal of said bonds. 

The bill further prayed that the defend- 

.ants might be decreed to comply with and 
specifically perform the contracts of the 
state, by setting apart the funds agreed 
therein to be set apart, by estimating the 

:amount of tax required to comply with said 

•contracts; by collecting the same as pro- 
vided by said contracts; by depositing and 
holding the proceeds of the same according 
to said agreements, and by paying the inter- 

'CSt on said bonds as it should mature, and 
redeeming the principal thereof according to 
said agreements. 
An amended bill set out the provisions of 

;an act, No. 55, passed by the general assem- 
bly of Louisiana, and approved March 14, 
1ST4, the general purpose and efCect of which 
was to forbid and prevent any officer of the 

•state from assessing, collecting or enforcing 
the payment of any tax for the payment of 
the principal and interest of the state debt, 
the assessment and collection of which were 
not specially provided for by some act of 
the general assembly passed since the first 
day of January, 1874, and to forbid the gov- 
ernor, auditor and treasurer from setting 
apart any funds for the payment of the prin- 

■ eipal or interest of any bonds issued prior to 

. January 1, 1874. 

Several persons holding bonds of the state 

'Of Louisiana filed petitions, praying to be 
made parties complainant, which it is un- 

.necessary particularly to notice. Upon these 



bills, original and amended, the complainant 
moved the court to issue the injunction pray- 
ed for in the original bill. 

"W. W. Howe and J- H. Kennard, for com- 
plainants. 

W. H. Hunt, T. J. Semmes, and E. O. Bil- 
lings, for defendants. 

"WOODS, Circuit Judge. It is obvious to 
remark that there are insuperable objections 
to so much of the prayer for relief as asks 
that the defendants may be decreed to com- 
ply with and specifically perform the con- 
tracts of the state by estimating and collect- 
ing the interest and sinking fund tax, and 
applying it to the payment of the principal 
and interest of the bonds. The objection is, 
that if there is a remedy at all, it is a rem- 
edy at law, namely, by the issuance of the 
writ of mandamus. If this suit were brought 
against a municipal corporation and its ofiS.- 
cei-s, to compel the collection of a tax to pay 
the interest on its bonds, the plain, adequate 
and complete remedy would be the legal writ 
of mandamus. It is true that before the writ 
could issue, the bondholders must have re- 
covered a judgment at law on their bonds. 
Bath County v. Amy, 13 Wall. [80 U. S.] 247; 
Graham v. Norton, 15 Wall. [82 U. S.] 427. 
It may be replied to this that the bondhold- 
ers cannot lay the necessaiy foundation for 
the writ of mandamus in the United States 
courts because they are prohibited from suing 
the state, by the 11th amendment to the con- 
stitution of the United States. But this fact 
may prove that there is no remedy for the 
complainants in the United States courts. It 
certainly does not follow that because there 
are obstacles to the adoption of the plain 
legal remedy, therefore the remedy is in 
equity. It might as well be claimed that 'be- 
cause the bondholder could not go into a court 
of law and secure a judgment against the 
state upon his bonds, he might therefore go 
into equity and seek a decree against the 
officers of the state for the amount due on 
his bonds. When the 11th amendment to the 
constitution declares, "that the judicial power 
of the United States shall not be construed 
to extend to any suit at law or in equity 
commenced or prosecuted against one of the 
United States by citizens of another state, or 
subjects of any foreign state," the purpose is 
clear to exempt states from suits upon their 
contracts, either at law or in equity, and the 
fact that this amendment interposes an ob- 
stacle to a suit at law against a state does 
not give a court of equity jurisdiction to en- 
force the same contract on the pretext that 
there is no remedy at law. Suits in both 
forums against a state are prohibited. It is 
evident, therefore, that should this bill come 
on for final hearing, the decree prayed for 
could not be granted. 

We may, however, consider tlie bill as one 
for injunction only, and the question now 
presented is, can and ought the court to al- 
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low the injunction to go as prayed for? It is 
claimed by the bill and conceded by counsel 
for defendants tbat the bonds of the state 
of Louisiana held by the complainants are 
contracts, that the laws under which these 
bonds were issued, and which provide for the 
levy and collection of taxes to pay the inter- 
est and reduce the principal, and which de- 
clared that the same should be annually con- 
tinued until the principal and interest of said 
bonds were fully paid; that these provisions 
of law entered into and formed a part of the 
contract between the state and the bondhold- 
er, just as completely as if the terms them- 
selves were Inserted in the body of the bonds. 
The state has therefore contracted that at a 
certain date named in the bonds she will pay 
the principal, that in the meantime she will 
pay the interest semi-annually to the holder 
of the bonds, and as an assurance that this 
part of her contract will be performed, she 
promises further that she will levy and collect 
an annual tax to make these payments, and 
that the revenue raised by this tax shall be 
set apart for the purpose of paying said in- 
terest and principal. It is conceded that the 
- state has made this «ontract with the com- 
plainant in this case. Now to what end is 
the injunction sought in this case? It is: 
To compel the officers of the state to execute 
the contracts of the state by estimating, levy- 
ing, collecting and applying to the payment of 
the bonds the tax originally provided by law 
for the payment of the interest and the re- 
demption of the priDCipal. It is true the 
prayer for injunction is that the officers of the 
state may be restrained from hindering or 
delaying the estimate, levy and collection of 
the tax, etc. But as the defendants are the 
officers whose duty it is to estimate, levy and 
collect, it is clear that such an injunction from 
this court would be mandatory and compel the 
perfoi-mance of affirmative acts. [Second, to 
restrain the state officers from receiving de- 
linquent taxes in auditor's warrants instead 
of lawful money of the United States.] 2 

The first question presented by tie prayer 
for injunction is, can the officers of the state 
be compelled by injunction to do an affirma- 
tive act? The complainant claims that the 
funding bill and the act of March 14, 1874, 
which in effect prohibit the collection of taxes 
for the payment of the principal and interest 
of the outstanding bonds of the state, are un- 
constitutional and therefore void. If this be 
conceded, then the case is in the same plight 
as if these acts just named had never been 
passed, and as if the officers of the state, with- 
out pretense of wai-rant of law, were refusing 
to levy and collect the taxes which the state 
had agreed should be levied and collected and 
applied to the payment of these bonds. Has 
this court the power to compel them by man- 
datory injunction to do an affirmative act? 
The authorities are adverse. The ease of 
Walkley v. City of Muscatine, 6 Wall. [73 U. 
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S.] 483, was a bill in equity to compel the 
authorities of the city of Muscatine to levy 
a tax upon the property of the inhabitants for 
the purpose of paying the interest on certain 
bonds issued by the city. It appeared that 
a judgment had been recovered in the same 
court agamst the city for $7,666, interest due 
on the bonds held by plaintiff; that execution 
had been issued and returned unsatisfied,' no 
property being found liable to execution; that 
the mayor and aldermen had been requested 
to levy a tax to payuthe judgment, but had 
refused; that the city authorities possessed 
the powder under their charter to levy a tax of 
one per cent, on the valuation of the city 
property, and had made a levy annually, but 
had appropriated the proceeds to other pur- 
poses, and had wholly neglected to pay the 
interest upon the bonds. The bill prayed that 
the mayor and aldermen might be decreed to 
levy the tax and appropriate so much of the 
proceeds as might be sufficient to pay the 
judgment, interest and costs. Upon this case 
the supreme court says: "TVe are of opinion 
that complainant has mistaken the appropriate 
remedy in the case, which was by writ of 
mandamus from the circuit court." "We have 
been furnished with no authority for the sub- 
stitution of a bill in equity and injunction 
for the writ of mandamus. An injunction is 
generally a preventive writ, not an affirma- 
tive remedy. It is sometimes used in the lat- 
ter character, but this is in cases when it is 
used by the court to carry into effect its own 
decrees, as in putting the purchaser under a 
decree of foreclosure of a mortgage into pos- 
session of the premises. Even the exercise 
of this power was doubted tiU thfe case of 
Kershaw v. Thompson, 4 Johns. Ch. 609, in 
which the learned chancellor, after an exam- 
ination of the cases in England on the sub- 
ject, came to the conclusion he possessed it, 
not, however, by the writ of injunction, but 
by the writ of assistance. 

[A consideration of the second branch of 
the injunction asked, namely, to restrain 
the state officers from receiving delinquent 
taxes in auditor's warrants, will show that 
this is an indirect way of praying for an 
injunction to compel the state officers to re- 
ceive the delinquent taxes in lawful money 
of the United States, according to the con- 
tract of tlie state as claimed b.v complain- 
ants. The complainant would not be sat- 
isfied should the state officers suspend the 
receipt of state waiTants. The evident pur- 
pose of this part of the injunction is to com- 
pel them to receive lawful money; for, un- 
less the officers, after declining to receive 
auditor's warrants, proceed to collect the 
taxes in lawful money, the complainant 
would take no advantage from his motion.] 2 

In Rogers Locomotive. Works v. Erie Rail- 
way Co., 20 N. J. Eq. 379, the court, after a 
learned review of all the cases,- both Eng- 
lish and American, bearing upon the sub- 
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jeet, announced the conclusion tliat a manda- 
tory injunction -will not be ordered upon a 
preliminary or interlocutory motion, but only 
upon final bearing, and then only to execute 
the decree or judgment of tbe court. It is 
only in cases of obstruction to easements 
or rigbts of like nature, that maintaining a 
structm-e as a means of preventing tbeir 
enjoyment will be restrained, and tbe struc- 
ture ordered to be removed as part of tbe 
means of restraining tbe defendant from in- 
terrupting tbe enjoyment of tbe right To 
tbe same effect is the case of Audenreid v. 
Philadelphia & Heading R. Co., 68 Pa. St. 
370. 

It is clear to my mind that the injunction 
asked for falls within the category of man- 
datory injunctions, and cannot therefore be 
gi-anted on motion. But tbe fatal objection 
to tbe motion of complainant is found in the 
character of his bill. It is either a suit 
in effect against the state of Louisiana, or 
if not, the parties defendant are merely 
nominal parties, having no real interest in 
• the controversy. In either ease, no decree 
can be made in the cause. This case is clear- 
ly distinguishable from the cases of Osborn 
v. Bank of U. S., 9 Wheat. [22 U. S.] 738, and 
Davis Y. Gray, 16 Wall. [S3 U. S.] 203, and 
other cases cited by complainant In the 
case of Osborn v. Bank [supra], tbe bill was 
filed by the bank to restrain Osborn, who 
was auditor of the state of Ohio, from act- 
ing under a void law of a state In the collec- 
tion of a tax levied upon the bank, and for a 
decree against Curry, tbe late treasurer, and 
Sullivan, the incumbent treasurer, and Os- 
born, the auditor, for money illegally collect- 
ed by them from tbe bank. It was alleged 
in tbe bill that neither Curry nor Sullivan 
held tbe money as officers, but individuals. 
The court in this ease held that tbe suit was 
well brought, because the state was not nom- 
inally a jyavty to the record, and the parties 
made defendant bad a real interest in the 
•cause, since their personal responsibility was 
acknowledged, and if denied, could be dem- 
onstrated. In the case of Davis v. Gray 
tsupra], Davis, who was defendant in the 
■court below, and who was named upon the 
record as governor of Texas, was sought to 
be enjoined from casting a cloud upon the 
title of complainant to certain lands in Texas, 
by locating warrants thereon in pursuance 
of a void and unconstitutional enactment of 
tbe state. Although he professed to act as 
governor, be was impairing the rights of 
<;omplainant without tbe authority of any 
valid law; be was acting in his own wrong 
and upon his own responsibility, and was 
personally liable. In both these cases the 
object was to restrain individuals holding 
public offices from doing acts to the injury 
of complainant, for which there was no legal 
warrant and by the doing of which they in- 
curred a personal liability. "How different Is 
the case under consideration. Here is an at- 
tempt to compel the public officers of a state 
1.5f;ed.cas. — 80 
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to do positive and affirmative acts as such, 
to compel them to cairy out what the com- 
plainant conceives to be tbe law of tbe state, 
not in accordance with their own sense of 
duty, and their own interpretation of tbe law. 
In tbe case of Kentucky v. Dennison, Govern- 
or, 24 How. [65 U. S.] 109, It was held that 
neither the congress nor the courts of the 
United States could coerce a state officer, as 
such, to perform any duty imposed upon him 
by act of congress. Does it not follow, a 
fortiori, that a court of tbe United States 
cannot compel the governor of a state to 
execute a law passed by the state? In Os- 
born V. Bank, and Davis v. Gray [supra], 
it was held that a United States circuit court 
might in a proper case in equity, enjoin a 
state officer from executing a state law in 
conflict with the constitution, or a statute 
of the United States, when such execution 
would violate the rigbts of complainant. 
But no case has yet decided that a circuit 
court of tbe United States can compel the 
executive and administrative officers of a 
state to execute the laws of the state. The 
dilemma Is this: If tbe suit Is against tbe 
defendants in their official character, and the 
claims made upon them are in their official 
character, the state may be considered a par- 
ty to the record, iladrazo v. Governor of 
Georgia, 1 Pet. [26 U. S.] 110. If the suit 
is against the officers as individuals mei'ely, 
and tbe offices they hold are given merely to 
describe their persons, they have no interest 
in the subject matter, and no decree should 
go against them. 

In the view I have taken of tbe ease, I 
have conceded what complainants claim, that 
the funding bill and tbe act of March 14, 
1874, are both unconstitutional and void, and 
have regarded tbe bill just as if those acts 
bad never been passed, to-wit, a bill to com- 
pel the defendants, officers of the state, to 
execute its laws. This may be done In the 
case of the officers of municipal corporations, 
but the sovereign power of a state cannot be 
so coerced. To do so would be to substitute 
this court for tbe executive officers of tbe 
state, to supplant their views of duty and the 
obligations imposed upon them by their offi- 
cial oath, by the discretion of this court and 
its official oath. In other words, it would 
be an undertaking upon the part of this court 
to administer the state government This 
tbe court has no power and no inclination to 
do. In my judgment, this Is to all intents 
and purposes a suit against tbe state. Tbe 
officers of the state, including the chief exec- 
utive, are sued in their official capacity to 
compel them to execute the laws of the state. 
It Is a suit to enforce a contract of the state 
to pay money. The officers are not sued as 
individuals who happen to be in public office, 
to prevent them from doing some act to the 
prejudice of complainant not warranted by 
law, as was the ease in Osborn v. Bank of 
U. S. and Davis v. Gray. If a suit like this 
can be sustained, then the lltb amendment 
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to the constitution of the United States is 
waste paper. For the reasons stated, the 
motion for injunction is overruled. 



Case Wo. 8,689. 

McCAtJLEY V. McCAULEY et al. 

D- Hayw. & H. 1.] i 

Circuit Court, District of Columbia. Nov. 28, 
1840. 

Equity — Real Propeuti' — Improvemests — Ac- 
tion AT Law. 

On the death of a father who has died intes- 
tate, a lien will not arise on land of which he 
died seized in favor of a son who had improved 
it in his father's lifetime, nor where he had paid 
certain debts incurred by his father. He must 
proceed at law against the personal representa- 
tives of the deceased. 

This is a bill [by William M. McCauley 
against Mary McCauley and others, heirs 
of George McCauley] claiming a specific and 
distinct lien on premises on account of im- 
provements made on the property and debts 
paid by the complainant. The cause was set 
for hearing on bill, exhibits and demurrer. 
The facts appearing in the complainant's 
bill are as follows: That the father of Wil- 
liam M. McCauley died intestate, seized of a 
lot in the city of Washington; that an ap- 
plication had been made to the circuit court 
of the District of Columbia for a division of 
the estate, and that the commissioners ap- 
pointed had determined that the said lot 
could not be divided without loss, and that 
they had returned the value in current mon- 
ey. That the complainant, with the consent 
of his father, made improvements on said 
lot for their joint benefit to the amount of 
$853.65. That after the death of the intes- 
tate the widow occupied the premises imtil 
her death. That since the death of the widow 
the rents of the premises were received, to 
be devoted and were devoted, to the support 
of the unmarried sisters of the complainant. 
That the complainant paid certain of his 
father's notes. The suit was brought for the 
purpose of getting a conveyance of the prem- 
ises on paying the difference between the 
assessed value of the property, and the 
amount advanced on the notes and improve- 
ments. 

James Hoban, for complainant. 

Mr. Marbury, for defendants, demurred: 

(1) That there is no equity in the bill. 

(2) That if the claims of the complainant 
be well founded, he has a remedy at law 
against the personal representatives of the 
deceased. 

On hearing the arguments of the counsel 
in the case, THE COURT decreed that the 
bill be dismissed with costs. 



1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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McCAULEY (ODORLESS EXCATATIXG 
APPARATUS CO. v.). See Case Xo. 10,- 
4do. 

McCHESNEY, The E. M. See Cases Xos. 
4,463 and 4,464. 
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M'CLAXAGHAN v. M'CARTY. 

[Cited in Pisher v. Consequa, Case No. 4.816. 
Nowhere reported; opinion not now accessible.! 



McCLARE (UNITED STATES v.). See Case 
No. 15,659. 

McCLAY (UNITED STATES v.). See Case 
No. 15,600. 
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M'CLEAN V. FOWLE. 

[2 Oranch, 0. C. 118.] i 

Circuit Court, District of Columbia. Nov, 
Term, 1816. 

Libel— Illegal Voting— Declakatiox — Propejc 

AVliRMESTS. 

A declaration for a libel charging the plaintiff 
with an attempt to put two votes into the ballot- 
box at a coriiorate election, must contain an 
averment of the by-law under which the elec- 
tion was held. 

Action upon the case for a libel charging 
that a neighbor of the printers had been de- 
tected in an attempt to put two votes into the 
ballot-box, and that "the name and the proof 
are left with the printer." Verdict for the- 
plaintiff, $271.75. 

Mr. Swann, for defendant, moved in ar- 
rest of judgment, and contended, that the 
publication contained no libellous matter, no- 
reflection on the plaintiff's moral character, 
no charge of tui-pitude, nor does it set forth 
the election law so as to make it appear that 
the plaintiff had not a right to put in two 
votes. This cannot be aided by innuendo. 
Holt V. Scholefield, 6 Term R. 691. The court 
cannot judicially notice a by-law not plead- 
ed. 6 Bac. Abr. 375; Rex v. Home, Cowp. 
683; 2 Chit. PI. 256; lSaund.243; 9 Bac. Abr. 
"Slander," 2. There is nothing in the libel 
to designate the plaintiff as the object of it; 
and this cannot be aided by innuendo. 4 
Coke, 17 b. And the averment in the dec- 
laration, that the libel was written of and 
concerning the plaintiff, does not authorize 
him to prove by evidence dehors the libel, 
that the plaintiff was the person meant. 

Mr. Mason and B. J. Lee, for plaintiff, con- 
tended that the whole tenor of the libel show- 
ed that it meant to charge the plaintiff with 
an illegal act, an act of turpitude; and this 
is sufficient to maintain the action. J' Anson 
V. Stuart, 1 Term R. 748; Bell v. Stone, 1 
Bos. & P. 331; Savile v. Jardine, 2 H. BL 
531; 5 Coke, 125; KiHg v. Lake, Hardr. 470; 
King V. Philipps, 6 East, 471. 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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THE COURT (THRXJSTON, Circuit Judge, 
absent,) took time to consider, and arrested 
the judgment for want of an averment of the 
by-law respecting the election. 



MeCLBAN (HUIDEKOPER t.). See Case 
No. 6,852. 

McCLEAN (MARSTELLER v.). See Cases 
Nos. 9,138, 9,139, and 9,140. 
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McOI/EAN V. MILLER. 

[2 Cranch, C. C. 620.] i 

Circuit Court, District of Columbia. 
Term, 1825. 



Nov. 



Partxership — ^Dissolution — Debts — Effects — 
Crbditok — New Advasces — Good Faith. 

Upon the dissolution of a mercantile firm, if it 
be agreed that the acting partner shall take the 
effects and pay all the debts of the firm, and this 
be known to the creditor ojf the firm, he cannot, 
with a good conscience, take a lien on the joint 
effects for new advances made by him to the 
acting partner on his own individual account, 
so as to exhaust the joint effects, and leave the 
retiring partner liable for the old joint debt. 

This was a biU in equity, filed on the 31st 
of January, 1818, by Daniel MeClean, in his 
lifetime, to enjoin proceedings on a judgment 
at law obtained against him by the defend- 
ant, Mordeeai Miller, for $259.55, with inter- 
est from the 1st of July, 1816, and costs. An 
injunction was granted by one of the judges 
in vacation, and upon the filing of the an- 
swer, and upon hearing a motion to dissolve 
the injunction, the court refused to dissolve 
it, and continued it until final hearing, and 
the cause was returned to the rules for fur- 
ther proceedings. At April term, 1819, it was 
set for hearing on bill, answer, and exhibits, 
and at April term, 1820, the court decreed a 
perpetual injunction, but on the defendant's 
motion gave him leave to move at the next 
term for a reconsideration of the cause. At 
November term, 1820, the court ordered the 
decree to be set aside, the cause to be re- 
docketed, and leave to both parties to take 
depositions. At the May term, 1823, the com- 
plainant's death was suggested, and his ex- 
ecutors, Norman R. Fitzhugh and Jacob 
Douglass, were made parties. At November 
term, 1825, the cause came on to be heard 
on the bill, answer, general replication, and 
depositions, and the court decreed a perpet- 
ual injunction. 

CRANCH, Chief Judge. By the terms of 
the dissolution of the partnership between 
Cawood and McClean, the whole joint ef- 
fects were transfeixed to Cawood, who un- 
dertook to pay the joint debts. These facts 
were known, at the time, by the defend- 
ant, Miller, who then had a joint claim 
against the copartners. With this knowl- 

1 DReported by Hon, ■William Cranch, Chief 
Judge.] 



edge he could not, with a good conscience, 
collude with Cawood, in applying the joint 
funds to a new debt contracted with Ca- 
wood, leaving MeClean liable to pay the 
joint debt out of his separate estate. He 
knew that McClean had deposited those 
funds in the hands of Cawood, to pay the 
joint debt^ and that Cawood had undertaken 
so to apply them. If the joint funds were 
transferred to Cawood, so was the debt. 
Mr. Miller had no right to separate them. 
The same act, which made Cawood master 
of the funds, made him debtor for the debt. 
It is like a trust. A party obtaining posses- 
sion of the trust-fund, with a knowledge of 
the trust, is bound to see it executed to the 
extent of the funds which come to his hands. 
If Mr. Miller, knowing the facts, took the 
funds as security for new advances made to 
Cawood, it was so far to be considered in 
equity, as a fraud upon McClean, as to post- 
pone his (Mr. Millei-'s) security upon the 
new contract with Cawood, to that upon his 
old claim against Cawood and McClean.- 

This is the view which the court has' al- 
ways taken of the ease, and there is nothing 
in the affidavit or deposition of Cawood, to 
which the attention of the court was called 
at the last term, to vary that view. Mr. 
Miller, in his answer, fully admits his knowl- 
edge of the terms of the dissolution, as they 
are alleged in the bill. That knowledge is 
decisive of the case. Independent, however, 
of that view of the subject, the account ren- 
dered by Mr. Miller to Mr. SIcOlean, and ex- 
hibited with the bill, shows (when the sever- 
al items are arranged according to the nat- 
ural order of their dates,) that the joint debt 
was paid. It appears that on the 5th of 
April, 1816, Mr. Miller had received from the 
joint funds, more than enough to discharge 
the whole of his joint claim against Daniel 
Cawood & Co., and of his separate claim 
against Daniel Cawood; so that the joint 
debt was in fact paid. It is not, however, 
necessaiy to reply on this ground, as we 
consider the .former view of the case con- 
clusive against the defendant. The former 
decree of the court, perpetuating the injunc- 
tion, must stand confirmed. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) decreed a perpetual injunction. 



Case 3Sfo. 8,693. 

McCLEAN V. PLUMSELL. 

[4 Cranch, 0. C. 86.] i 

Circuit Court, District of Columbia. May 
Term, 1830. 

IlIPRISONilENT FOR DEBT — PrISON-BOUNDS BoXD 

—Close Custody. 
An insolvent debtor, found guilty upon alle- 
gations filed under the 7th section of the insol- 
vent act of the District of Columbia [2 Stat. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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237], will not be ordered into close custody if 
he is out upon a prison-bounds bond. 
[Cited in Eckle v. Fitzgerald, Case No. 4,267.] 

Allegations were filed by Cornelius Me- 
Olean, a creditor, against Thomas Plumseil, 
a petitioner for the benefit of the "Act for 
the relief of insolvent debtors within the 
District of Columbia," upon which he was 
found guilty. 

Mr. Morfit, for creditor, prayed that the 
debtor might be committed to close custody, 
although he was out upon a prison-bounds 
bond. 

But THE COURT refused, and directed 
that the entry of the judgment of the court 
be, "that the said Thomas Plumseil be pre- 
cluded from any benefit under the act," &e., 
according to the precedent in Newton's Case 
[Case No. 10,1SS], at April term, 1824. 

See the case of Keirll v. Mclntire [Case No. 
7,651], at May term, 1826, and Eckle v. Fitz- 
gerald [Id. 4,267], at this term. 



McCLEAN (WILSON v.). See Case No. 17,- 
819. 



Case "No. 8,694. 

In re McCLELLAN. 

[1 N. B. R. 389 (Quarto, 91); 1 Am. Law T. 
Rep. Bankr. 48.] i 

District Court, D. Kentucky. 1868. 

Baskruptcy— Assignee— PowEU to Seli, — Iscdm- 
BKANCE — Not Agkeed OS. 

1. The 20th section of the bankrupt act [of 
1867 (14 Stat. 526)] confers authority on the 
assignee to make a sale of incumbered property 
without any order of court. 

[Cited in Re Brinkman, Case No. 1,884; Suth- 
erland V. Lake Superior Ship Canal Rail- 
road & Iron Co., Id. 13,643; Re Cooper, Id. 
3,190.] 

[Cited in Clifton v. Foster, 103 Mass. 236; 
Markson v. Haney, 47 Ind. 35.] 

2. When, howeTer, the debt claimed by the 
creditor is not admitted by the assignee, and 
cannot be agreed between them, then the as- 
signee should resort to the proper court to as- 
certain it, and for a sale of the property at the 
same time, 

[In the matter of J. McOlellan, a bankrupt.] 

BALLARD, District Judge. This is an ap- 
plication to the court by the assignee for au- 
thority to sell one hundred and twenty-seven 
and three quartei"s acres of land, part of the 
etstate of the bankrupt, subject to a lien 
thereon for "about two thousand dollars." The 
note to form No. 34, prescribed by the justices 
of the supreme court, contemplates that such 
a petition may be presented to the court by 
the assignee; but in my opinion the assignee 
may make such sale without any order of 
court, and therefore the order prayed for will 
not be made. It may be difficult to derive thi* 
authority from either the 14th or the 15th 
sections of the bankrupt act; but surely it 

1 [Reprinted from 1 N. B. R. 389 (Quarto, 91), 
by permission. 1 Am. L-aw T. Rep. Bankr. 48, 
contains only a partial report.] 



cannot be doubted that the 20th section ex- 
pressly confers it. This section, among other 
things, provides that "if the value of the prop- 
erty (covered by mortgage, pledge, or lien) 
exceeds the sum for which it is so held as se- 
curity, the assignee may release to the cred- 
itor the banknipt's right of redemption there- 
in, on receiving Such excess; or he may sell 
the property, subject to the claim of the cred- 
itor thereon." This language is too explicit 
to admit of any doubt in construction. But, 
clear as is the authority of the assignee to sell 
mortgaged property subject to the mortgage, 
I think it is an authority which should not al- 
ways be exercised. Ordinarily persons prefer 
to purchase property free from incumbrance. 
They fear that questions may arise in respect 
to the amount of the incumbrance, and that 
they may have difficulty in obtaining a clear 
title. Therefore, when the debt for which the 
property is bound as security is due, the in- 
terest of creditors will, I suppose, generally 
be promoted by a sale of the whole property. 
This may be effected by sale made by the as- 
signee and mortgagee jointly or in pursuance 
to the judgment of some court of competent 
jurisdiction. When the amount of the debt 
claimed by the creditor is not admitted by 
the a^ignee, and cannot be agreed between 
them, of course the assignee should resort .to 
the proper court to ascertain it, and for a sale 
at the same time. In all cases the assignee 
will consider the interest of creditors, and 
should sell property subject to the incum- 
brance upon it, or seek to have it sold free 
from incumbrance, accordingly as he thinks 
the interest of the creditors of the banki-upt 
will be promoted by the one or the other mode 
of sale. The clerk will send a copy of this 
opinion to the assignee. 



Case Wo. 8,695. 

McCLELLAN v. FOSBENDER et al. 

[4 Chi. Leg. News, 406.] 

District Court, N. D. Illinois. July Term, 1872, 

JoDQMENT — Default — Excuse— Motion to Set 

Aside — Close op Term — Attoksei' 

— ^Vigilance. 

1. Where the attorneys for the defendants had 
the files of the paiwrs in their possession, and 
had mailed them from an interior city on the 
7th of October preceding the great fire at Chica- 
go, and afterwards supposing them to have been 
destroyed, paid no further attention to the case, 
and the plaintiffs accordingly obtained judg- 
ment by default, the papers not having been 
lost, but being delivered to the clerk after the 
fire, held, the court will not at a subsequent term 
set aside the judgment. 

2. On the authority of Cameron v. McRoberts, 
3 Wheat. [16 U. S.] 591, and McMicken v. Per- 
rin, 3 How. [44 U. S.] 507; Cook v. Wood, 24 
III. 295; and Smith v. Wilson, 26 111. 186,— the 
court has no power to set aside a judgment or 
decree after the close of the term at which it 
was rendered. 

3. The attorneys for the defendants were not 
absolved from their responsibility by the mere 
supposed destruction of the records, but should 
have exercised increased vigilance to know what 
steps it was necessary to take to protect the 
rights of their clients. 



[IS Fed. Cas. page 1269] 

[This Tvas an action at law by Edward C. 
McClellan, assignee, etc., against Philip Fos- 
hender and others.] 

Tenney, McClellan & Tenney, for plaintiff. 

IngersoU & McCune, for defendants. 

BLODGETT, District Judge. This suit 
was commenced by summons in this court 
on the 14th day of July, 1S71, against Philip 
Fosbender, Henry Schwabacher, Jacob 
Schwabacher, Max Newman, and Henry Ull- 
man. All the defendants, except Fosbend- 
er, were served with process, and, the ease 
set for trial at the October term, 1871, It 
was placed upon the trial docket at the 
March term, 1872, and no defense being in- 
terposed, the default of the defendants serv- 
ed with process was rendered, and the dam- 
ages assessed and judgment rendered by a 
jury in accordance with the verdict, for the 
sum of six hundred and ninety-nine dollars 
and eighty cents, on the first day of April, 
1872. A motion is now made to set aside 
this judgment, upon substantially the fol- 
lowing grounds: 

It appears from the affidavits filed in the 
case, that one of the attorneys for the de- 
fendant came to this city from Peoria, 
where he resides, on or about the 4th of Oc- 
tober last, with the intention of putting in a 
plea in this case, and for that pm-pose ob- 
tained the papers from the clerk of this 
court, and, inadvertently, put the papers in 
his pocket and took them away from the 
court house. On arriving at Peoria, on Sat- 
^u:day, the 7th of October, he found he had 
the papers with him, and immediately mail- 
ed them to the clerk. On Monday, the 9th 
of October, he learned that a fire had oc- 
curred in this city, which had destroyed the 
entire records of the federal courts, and as- 
sumed that the papers in this case were de-' 
stroyed with the papers in the other cases 
pending in the court It seems, however, 
that the papers in this ease did not come to 
the hands of the clerk through the post- 
office until several days after the fire, and 
were, therefore, preserved intact The 
March term being the first term for the trial 
of causes after the fire, this case was placed 
on the trial calendar by the plaintifiE's attor- 
neys, as the defendants' attorneys swear, 
without any knowledge on their part that 
(the case was placed on the trial calendar. 
I The defendants' attorneys seem to havecon- 
1 tented themselves with the assumption that 
the papers in this case must have been de- 
stroyed. They made no inquiries, and, 
therefore, received no information as to the 
status of their case after the fire. 

It will be observed that the judgment in 
this case was rendered in what is technical- 
ly known as the "December Tei-m," which 
commenced on the third Monday in Decem- 
ber last, and certainly ended before the fii-st 
Monday in July, there being by statute but 
two terms of this court, one commencing the 
third Monday of December, and the other 
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the first Monday in July, although, by a rule 
or order entered some years since, it is pro- 
vided that there shall be several terms, 
known as adjourned terms, intermediate be- 
tween the regular statutory July and De- 
cember terms, and the judgment in this case 
was rendered at the adjourned term, known 
as the "March Term"; and this motion not 
having been made until after the July term 
had commenced, it is objected on the part of 
the plaintifE that the court cannot now en- 
tertain this motion, inasmuch as the term at 
which the judgment was rendered has 
elapsed; and the only question in my mind 
is whether the court now has such control 
over its records as will allow us to grant the 
prayer of the motion. 

The supreme court of the United States, in 
the case of Cameron v. McRoberts, 3 Wheat. 
D.6 U. S.] 591, held, that a circuit court in an 
equity case had not power over its decree so 
as to set the same aside, on motion, after the 
expti'ation of the term in which the decree or 
judgment was rendered. This ruling was 
followed again by the siipreme court, and 
the case just cited quoted approvingly in 
the case of McMicken v. Perin, 18 How. [59 
U. S.] 507; so that the law seems abundant- 
ly settled by the supreme court of the United 
States, to the effect that after the lapse of 
the term at which a judgment or decree is 
entered the court has no power over its rec- 
ords to set aside a judgment or decree. If 
there has been any error in the proceedings 
it must be corrected by a writ of error or by 
appeaL In the case of Cook v. Wood, 24 
IlL 293, the supreme court of this state re- 
views quite at length some of the earlier de- 
cisions of our state court, and finally come 
to the conclusion that the power to s6t aside 
a default is a discretionary power, but hold 
that it must be exercised during the term at 
which the default was taken, and whilst the 
record, in legal contemplation, is still under 
the control of the court "The judgments 
during the term," says the court, "are then 
in fieri, and are amendable at common law. 
When the judgment is perfected by the sol- 
emn consideration of the court, and duly en- 
tered on the records of the court, and the 
term closed, and the court adjourned, the 
same court which i-endered the judgment 
cannot have, and ought not to have, any su- 
pervisory power over it at a subsequent 
term, except to amend it in mere matter of 
form on notice to the opposite party." The 
rule thus laid down by the supreme court of 
Illinois is followed in the ease of Smith v. 
Wilson, 26 111. 186. 

It would then seem clearly established by 
the authorities which I have cited, and nu- 
merous others which might be cited, from 
the reports of the adjudged cages in the cir- 
cuit and district courts of the United States, 
that the rule is inflexible that after the 
term has elapsed the court has no power 
over its record to set aside the judgment 
and gi-ant the defendant leave to plead. If 



McCLELLAN (Case No. 8,696) 



[15 Fed. Cas. page 1270] 



the term laad not expired, the court might, 
in view of the defense set up in this case, or 
which is said to have existed by the affida- 
Tits which ai-e filed, allow the defendants 
to come in and plead upon terms. But that 
discretion is now gone from the court, and 
the defendants must abide by the results. I 
do not fully indorse the argument made by 
the defendants' counsel that they were ab- 
solved from all responsibility touching this 
case by the mere fact that it was under- 
stood that the records were destroyed. The 
case was still in court, and it was the de- 
fendants' duty to have kept advised of what 
was done. Their duty required them, not- 
withstanding the destruction of the record, 
or the supposed destruction of the record, 
to watch the proceedings of the court, and 
instead of the fact that the records were de- 
stroyed being an excuse for want of vigi- 
lance, it seems to me to have called for in- 
creased vigilance on their part, in order that 
they might know what steps it was neces- 
saiy to take in order to protect their rights. 
They had no right to rest upon the assump- 
tion that the records were destroyed, and 
therefore they had nothing more to do. 
They were bound in the first place to make 
inquiry to ascertain whether these papers 
which had been mailed on the 7th of Octo- 
ber, actually came to hand before the time 
of the fire. If the attorney had considered 
the subject he must have known, or, at 
least, the suggestion must have occurred to 
him that it was doubtful whether a letter 
mailed at Peoria on Saturday morning 
would have been delivered to the clerk be- 
fore the fire occm-red, which was on Sunday 
night He might have assumed that these 
papers with the mail matter were burned, 
but it was almost equally as notorious that 
the mail matter of the post office was saved 
as it was that the records of the court were 
burned. The motion, therefore, must be 
overruled. 



Ca^e Ho. 8,696. 

McCLELLAN v. WITHERS. 

[4 Oranch, C. 0. 668.] i 

Circuit Court, District of Columbia. March 
Term, 1S36. 

Mechanics' Liex— Claim Filed— Action Begun 
— Work Performed. 

A person furnishing materials and labor in 
the erection of a bxiildinsr in the city of Wash- 
ington in the District of Columbia, cannot claim 
the benefit of the lien given by the act of con- 
gress of March 2, 1833, c. SO [4 Stat. 659], after 
the expiration of two years from the commence- 
ment of the building, unless an action shall have 
been instituted or the claim filed in the clerk's 
oflace within three months after performing the 
work and furnishing the materials. 

The plaintiff, on the 2oth of June, 1835, 
filed in the clerk's office his claim against 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 



the defendant, amoimting to $1,711.98, and 
dated November 6th, 1833, and on the 20tli 
of July, 1835, sued out a writ of scire facias, 
stating the filing of his claim "in pursuance 
of the act of congress entitled," &e., "to be 
enrolled among the records of the said court, 
and which was so enrolled, as by the record 
thereof in the office of the clerk of the said 
court remaining, manifestly appears. And 
Avhereas the said Gustavus A. McOlellan al- 
leges that the said sum of §1,711.98 is still 
due to him and unpaid, and asks for a scire 
facias against the said John Withers for the 
recovery of the same; and because it is 
right that those things which are rightly 
done and transacted should be brought to a 
due execution: You are therefore hereby 
commanded that by good and lawful men of 
your bailiwick you give notice to the said 
J. W. that he be and appear before the said 
circuit court to be held at the city of Wash- 
ington on the fourth Monday of November 
next, to show if he hath or can say any 
thing for himself why the said G. A. M. 
ought not to have his execution against him 
for the said sum of ?1,711.98 according to the 
force, foi-m, and effect of the law aforesaid, 
if he shall think fit, and further to do and 
receive what the said court shall then and 
there consider concerning him in this behalf; 
and have you then and there the names of 
those by whom you shall give him notice, 
and this writ Witness," &c. The defendant 
having appeared at the return of the scire 
facias, the usual judgment was entered, that 
the plaintiff should have his execution; 
whereupon a special fieri, facias was issued, 
reciting that in pursuance of the act of con- 
gress entitled, &c., a scire facias "was sued 
out by a certain G. A. M. against a certain 
J. W. for the recovery of the sum of §1,711.- 
98 for 179,500 bricks laid in walls by the said 
G. A. M. for the said J. W. in erecting or 
constructing the building on the south part 
of lots one and two," &c., (describing the 
situation of the houses,) "belonging to him 
the said J. W. And whereas afterwards, in 
the said circuit court begun and held," &c., 
"on the 4th Monday of November, 1835, the 
said G. A. M. by consideration of the said 
court had leave to issue execution against 
the said building erected on the said lots 
No. one and two," &c., "towards satisfying 
unto the said G. A. M. as well the said sum 
of §1,711.98 as also the sum of $10.53 for his 
costs and charges by him in that behalf laid 
out and expended. You are therefore hereby 
commanded, that, of the said building erect- 
ed on the said lots, one and two," &c., "you 
cause to be made and levied the sums of 
money aforesaid, and have the same before 
the said circuit court, &c., on the fourth Mon- 
day of March next to render unto the said 
G. A. M. the debts, costs, and damages afore- 
said. Hereof -fail not at your peril, and have 
you then and there this writ Witness," Sec. 
Issued 2oth February, 1836. 
The act of congress of March 2, 1833, c, 80 
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(4 Stat. G59), entitled "An act to secure to 
meebanics and others payment for labor done 
smd materials furnished in the erection of 
buildings in the District of Columbia," after 
giving a lien upon all buildings, thereafter 
erected, for all debts conti-acted for labor 
and materials done and furnished in erecting 
the same, provides "that no such debt for 
work and materials shall remain a lien on 
the said houses or other buildings, longer 
than two years from the commencement of 
the building thereof, unless an action for the 
recovery of the same be instituted, or the 
claim filed, within three months after per- 
forming the work or furnishing the mate- 
rials, in the office of the clerk of the court 
for the county in which the building shall be 
situated." 

R. S. Cose, moved the court to quash this 
execution because irregularly issued and ir- 
regularly awarded. The claim filed, upon 
which the scire facias was issued, shows that 
the work was done and the materials fur- 
nished before the 6th of November, 1833, and 
the claim was not filed until the 25th of 
June, 1835; and it is shown that the build- 
ing was commenced thii-ty days before the 
29th of June, 1833, so that the two years 
had expired since the commencement of the 
building and no suit was instituted, nor claim 
filed within three months after the work was 
done and the materials furnished. The scire 
facias ought to have been to show cause why 
judgment should not be rendered against the 
■defendant, not to show cause why execution 
should not issue. There was no judgment 
upon which an execution could issue, and 
the act does not authorize an execution to be 
issued without a judgment. The second sec- 
tion only authorizes the court to render judg- 
ment, as in the case of a summons. 

Z. C. Lee, for plaintiff, contended that the 
motion to quash the proceedings is now too 
late. The defendant ought to have appeared 
at the last term; and he cited Smith v. 
"Woodward [Case "No. 13,129], at April term, 
1821, in this court; Nichols v. Fearson [Id. 
10,226], in Mr. Redin's notes; Johnson v. 
■Glover, at May term, 1825 [Id. 7,3S5]; and 
Union Bank of Geoi-getown v. Crittenden 
[Id. 14,354], at April term, 1821; Tidd, Prac. 
434 452, 470, 476. 

THE COURT stopped Mr. Coxe in reply, 
and said that, asthe plaintiff had not brought 
his suit, nor filed his claim within three 
months after the materials furnished, and 
two years had elapsed after the commence- 
ment of the building, (which was thirty days 
before the 29th of June, 1833,) and before 
the filing of the claim, (which was on the 
25th of June, 1835,) the lien had expired be- 
fore the issuing of the scire facias. Fieri 
facias and proceedings quashed. 



(Case No. 8,698; McCLINTICK 

Case nSTo. 8,697. 

McOLEOD V. GLOYD. 

[2 Cranch, O. C. 264.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1821. 

Clerk of Coubt — Mistake — Paildrb to B.n'ter 

Appeahasce— Case Dissiissed— Affidavit 

— Reixstatemext. 

The court will permit an action of replevin 
which has been discontinued at a former term, 
by reason of the non-appearance of the defend- 
ant, to be re-instated, and the continuances en- 
tered up, upon afladavit, that the defendant's 
counsel, or attorney, on a day during the term, 
directed the derk to enter his appearance, and 
that the clerk neglected to make the entry on 
the docket. 

[Cited in Eeiling v. Bolier, Case No. 11,671.] 

[This was an action at law by John Me- 
Cleod against George H. Gloyd.] 

Replevin, returnable to June term, 1820. 
Discontinued by the non-appearance of the 
defendant. 

Mr. Ashton, for defendant, upon affidavits 
of himself and Gloyd, stating, that at June 
term, 1820, he had directed the clerk, or his 
deputy, then having charge of the docket, in 
court, to enter his appearance for the defend- 
ant, and that he promised to do so, but neg- 
lected it, moved THE COURT to reinstate 
the cause, and to direct the continuances to 
be granted up. Granted. 



M'OLEOD (SMITH v.). See Case No. 13,073. 
McCIiERY (LOWE v.). See Case No. 8,566. 



MeCLELLAND (BLACK v.)." See Case No. 
1,462. 

MeCLELLAND (PEASE v.). See Case No, 
10,882. ^ 



Case "KTo. 8,698. 

McCLINTICK V. CUMMINS. 

[2 McLean, 98.] 2 

Circuit Court, D. Indiana. May Term, 1840. 

Notes — FitAUDrLESTLT Obtained — Assignee — 

Foil Value— Pkactioe—Genebai. Issue 

— Affidavit. 

1. If the maker of a note prove that it was 
fraudulently obtained, the plaintiff, being as- 
signee, is bound to show that the note was as- 
signed to him for a valuable consideration. 

[Cited in First Nat Bank v. Green, 43 N. Y. 
301; Hazard v. Spencer, 17 R. I. 563, 23 
Atl. 730: Vosburgh v. Diefendorf, 119 N. Y. 
365. 23 N. E. 802.] 

2. The general issue, which denies the execu- 
tion of the instrument, must be sworn tQ, under 
the statute of Indiana, which is adopted as a rule 
of practice in this court. 

[This was an action at law by John Me- 
Clintick against David Cummins. The suit 
was originally before the courf upon demur- 
rer in Case No. 8,700.] 

Mr. Brice, for plaintifiC. 
Mr. Stevens, for defendant. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. John McLean, Circuit 
Justice.] 
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OPINION OF THE COURT. The plain- 
tiff, as indorsee of a promissory note, 
bronglit this action; and the defendant has 
pleaded the general Issue, and annexed a 
notice tliat he would prove, on the trial, the 
note "was fraudulently obtained by duress, 
&c. And the question now submitted to the 
court is, whether, if fraud shall be proved, 
the plaintiff shall be required to show that 
the note was assigned to him for a valuable 
consideration. The note and the assignment 
import a valuable consideration, but the con- 
sideration of either may be impeached. If a 
note were given without consideration, and 
was afterwards assigned for a valuable con- 
sideration, the original want of considera- 
tion would not be a good plea, by the mak- 
er of the note, against the assignee. Hence 
it is necessary, under the late forms of 
pleading in the action of assumpsit, adopted 
in England, for the maker of the note to 
plead, when the action is brought by the as- 
signee, that the note was given, and also 
assigned, without consideration; and the 
plaintiff can then join issue, either on the 
want of consideration on the giving of the 
note, or on the assignment' of it, but not on 
both. The same question is substantially 
presented, in a form somewhat different, by 
the present notice. Under the notice, the 
defendant is bound to show that the note 
was obtained fraudulently, as alleged; and, 
this being done, the plaintiff is then~ re- 
quired to show how he obtained the note. 
The fraud established, throws suspicion on 
the note, and devolves on the plaintiff the 
necessity of proving, that he received the 
note in the due course of business, and paid 
for it a valuable consideration. 5 Pick. 412; 
Chit. Bills, 78, 79; 5 Bin. 4G9; 1 Camp. 100; 
2 Camp. 574. 

A question is made before the court, 
whether the statute of the state of Indiana, 
which requires a plea that puts in issue the 
executjion of the instrument on which the ac- 
tion is founded, to be sworn to, is regarded 
by the court This statute is adopted as a 
rule of practice; and, unless the truth of the 
plea be verified by affidavit, the execution of 
the instrument need not be proved. 

[This case was subsequently heard by the 
court, a jury being waived. The plaintiff was 
nonsuited. Case No. 8,699.] 
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McCLINTICK V. CUMMINS. 

[3 McLean, 158.] i ' 

Circuit Court, D. Indiana. May Term, 1843. 

Duress — Stkasgek — Notes— Lex Fori — Void As- 
sign' ment — Lex Loci. 
1. Duress cannot be pleaded by a stranger. 
[Cited in Robinson v. Gould, 11 Cush. 58; 
Griffith V. Sitgreaves, 90 Pa. St. 165; Harris 
V. Carmody, 131 Mass. 54; McCormick 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Harvesting-Mach. Co. v. Hamilton, 73 Wis. 
494, 41 N. W- 730; Taylor v. Cottrell, 16 III. 
95; Osborn v. Rohbins. 36 N. Y. 372; Sehee 
V. McQuilben, 59 Ind. 279; Patterson v, 
Gibson. Si Ga. 802, 10 S. E. 11.] 

2. Negotiable notes being executed in Indiana, 
payable at the Bank of Madison, in that state, 
if assigned in Pennsylvania, to an unaulhorised 
banking association, the assignee cannot sustain 
an action in Indiana. 

3. The lex loci, governs the contract of assign- 
ment, and also the original contract And as an 
assignment to an unauthorised banking associa- 
tion is void in Pennsylvania, it gives no right to 
the assignee in that or any other state. 

[This was an action at law by John Mc- 
Ciintick against David Cummins. It was first 
heard upon demurrer (Case No. 8,700), and 
subsequently upon defendant's notice annexed 
to his plea of general issue (Case No. 8,698). 
A juiy was waived, and it is now heard upon 
the pleadings and evidence as before the 
court.] 

Mr. Stevens, for plaintiff. 
Mr. Bright, for defendant 

OPINION OF THE COURT. This suit is 
brought by the plaintiff as assignee of two 
promissory notes of seven hundred fifteen dol- 
lars and five cents each. The defendant 
pleaded, 1. Non assumpsit, and 2. Duress, &c. 
The plea of duress is founded on the follow- 
ing facts: J. D. Johnston was indebted to 
Riley & Van Amrige, of Philadelphia, in the 
sum of three thousand doUaxs, for which two 
notes, signed by himself and Andei-son & 
Shipley, of Ohio, were given. Van Amrige 
made a charge on oath against Johnston, that 
he had committed larceny, by stealing a cer- 
tain number of hogsheads of tobacco, which 
had been pledged to Riley & Van Amrige, and 
that the said Johnston was a fugitive from 
justice. The governor of Pennsylvania de- 
manded Johnston from the governor of In- 
diana, under the act of congress, and duly 
authorized Van Amrige, as the agent of the 
state of Pennsylvania, to act in the premises. 
On the exhibition of his authority by Van 
Amrige to the governor of Indiana, he issued 
his waiTant on which the sheriff of Jeffei-son 
arrested and imprisoned Johnston. While 
thus imprisoned, a contract was entered into 
between Van Amrige and Johnston, and Cum- 
mins, the defendant, under which the note 
sued on was given by Johnston, and Cummins 
as his security. After this arrangement Johns- 
ton was released from imprisonment and per- 
mitted to go at large. The excuse for not 
taking him back to Pennsylvania was, that 
no provision had been made by that state to 
pay the expenses. 

On these facts it Is contended, that the note 
was given imder duress of imprisonment by 
Johnston the principal, and that if this be so, 
Cummins, signing as security, under the cir- 
cumstances, may avail himself of the same 
plea. In support of this ground, that the sure- 
ty may take advantage of the duress of the 
principal, the following authorities were cii- 
ed: 1 Bac. Abr. 13; 2 Bay, 211; 2 Strange, 
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91G; 1 Conn. 356. It is not necessary to de- 
cide this point, as from the facts, it does not 
appear that the imprisonment of Johnston was 
unlawful, or that he was detained, until he 
executed the notes. In Bac. Abr, "Duress, B," 
it is laid down that "the duress which will 
avoid a deed must be done to the party him- 
self; therefore if A and B enter into an ob- 
ligation, by reason of duress done to A, B 
shall not avoid this obligation, though A may, 
because he shall not avoid it by duress to a 
stranger." 1 RoUe, Abr. 687, Mantle and 
WoUington, Ore. Jac 166, S. P. adjudged, and 
that the bond may stand good as to one, and 
be avoided as to the other. The father and 
son may each avoid his obligation by duress 
of the other; and so a husband may avoid 
his deed by duress of his wife. As regards 
the defendant, he signed the notes deliberate- 
ly, receiving at the same time an indemnity, 
by the assignment to him of certain notes, 
which exceeded the sum for which he became 
responsible. There is, therefore, no pretence 
that he acted under duress at the time he 
signed the notes in question. The fact of the 
abandonment of the prosecution by Van Am- 
rige, would seem to afford ground for a sus- 
picion, that it was resorted to with the view 
of compelling Johnston to give security for 
the debt; but the evidence does not establish 
this fact. There was no agreement that on 
executing the notes Johnston should be releas- 
ed, or that the prosecution should be abandon- 
ed, A want of fimds was the reason assigned 
why the prisoner was not taken to Pennsyl- 
vania. The proceedings under which the ar- 
rest was made, were regular, under the act 
of congress. 

The great question in the case is, as to the 
right of the plaintiff to sustain this action, as 
assignee of the notes. He is proved to be 
secretary of the "Saving Institution" of Phila- 
delphia, which is not incorporated. The pay- 
ees of the notes assigned them to Ellis, and 
he assigned them to the plaintiff. On one of 
the assignments, "P. City Saving Institution," 
is named, but McClintiet is not designated 
as acting for that institution. It is proved 
that the notes were discounted by that in- 
stitution. Were these assignments inhibited 
by the law of Pennsylvania; and if so, could 
a recovery have been had imder them in that 
state? In the case of Collins v. Smith [6 
Whart 294], decided in 1841, by the supreme 
court of Pennsylvania, the court held that, 
"the Schuylkill Savings Institution," an hi- 
stitutionsimilar tothe one above named, "was 
an unincorporated banking association." That 
the act of 1810, "forbade unincorporated 
banks to issue their notes; to lend money on 
business or accommodation paper; to receive 
it on deposit; or to do any other act which 
an incorporated bank may do." And the court 
adjudged that a note given to the treasurer 
of such an institution was void. Under this 
decision a note discounted by such an institu- 
tioflj and assigned to its secretary or cashier, 
must also be void, under the laws of Penn- 
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sylvania- And here the question arises,, 
whether the assignment in question is gov- 
erned by the laws of Pennsylvania. 

By the plaintiff's counsel it is earnestly con- 
tended, that the notes having been executed 
in Indiana and payable there, must be con- 
sidered as Indiana contracts," and governed 
by the laws of that state. That the assign- 
ment of the notes in Pennsylvania was made 
in reference to the place of payment, and 
must be governed by the Indiana law. That 
these contracts in their creation and perform- 
ance were governed, and are to be decided 
by, the law of Indiana, is undoubted. But 
the assignments in Pennsylvania do not come 
under the same rule. Every assignment of 
a negotiable instrument is a new conti'act be- 
tween the assignor and the assignee, and is 
governed by the law of the place, where it 
was made. All the properties given to the 
bills or notes by the laws of Indiana at the 
time they were executed, will attach to them, 
wherever they may be taken or negotiated. 
As, for instance, if the bills or notes were not 
negotiable by the laws of Indiana, they would 
be negotiable no where. The law of the place 
where the contract is made must determine 
its character, though suit be brought on it 
in another state, where the law is difEerent. 
This principle is illustrated in a case where a 
negotiable bill of exchange is drawn in Mass- 
achusetts, on England, and is indorsed in New 
York, and again by the first indorsee in Penn- 
sylvania, and by the second in Maryland. 
The bill was dishonored. And the question 
arose, what amount of damages the respective 
indorsers were liable for. In Massachusetts, 
the damages were ten per cent; in New 
York and Pennsylvania, twenty per cent; 
and in Mainland, fifteen. And the court held, 
that each indorser was liable imder the law 
of the place where the indorsement was made. 
This is in conformity with the rule above 
stated, that the lex loci governs the contract 
"The drawer and indorsers do not contract 
to pay the money in the foreign place where- 
the bill is drawn; but only to guaranty its 
acceptance and payment in that place by the 
drawee; and in default of such payment, they 
agree upon due notice to reimburse the holder, 
in principal and damages, at the place where 
they entered into the contract" Potter v. 
Brown, 5 East, 123, 130; Hicks v. Brown, 12" 
Johns. 142; Powers v. Lynch, 3 Mass. 77; 
Stoiy, Confl. Laws, §§ 314, 315. 

By the laws of France, a blank indorse- 
ment of a promissory note does not transfer 
the property of the note, and is treated as a 
mere procuration. An indorsement there 
must state its date, the consideration, and- 
the name of the assignee. A note indorsed 
in blank in France, was sued on in England, 
and the court held, as the assignment did 
not pass the property in the note where it was- 
made, it did not entitle the assignee to bring, 
an action in England; although the assign- 
ment, if made in England, would have been 
good. Trimbey v. Yignier, 1 Bing. N. C. 
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151, 158. Every assignment of a negotiable 
instrument, as between the parties to that as- 
signment, is subject to the law of the place 
where the contract of assignment is made; 
and if by such law the assignment was void, 
as against law, the assignee can exercise no 
right under such a tiunsfer, in the state 
where it was made, or in any other state or 
country. The contract of assignment is not, 
as the counsel supposes, an Indiana contract, 
nor that the assignor will perfoi-m a duty in 
Indiana; but that if the drawers of the notes 
there shall fail to pay them, on demand and 
notice, such being the law of Pennsylvania, 
he will pay the notes. Now this is a very 
diffei-ent contract from that made by the 
original parties to the notes; and as it was 
made in a different state, must be subject to 
the law of that state. And as it appears, by 
the decision of the supreme court of Penn- 
sylvania, that the assignment to the plaintiff 
was void, he cannot sue by virtue of it in 
this court. 

These questions having been submitted to 
the court, and a jury waived, the court think 
that the plaintiff must suffer a non suit Non 
suit entered. 
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McOUNTIOK V. JOHNSTON et al. 

[1 McLean, 414.] i 

Circuit Court, D. Indiana. May Term, 1839. 

Pkactice at Law— Indiana— Affidavit to Plea 

—Notes— Fraud in Exeoutios— Assigxjiext 

— Consideration — Duress — Issue. 

1. Under the statute of Indiana which requires 
a plea that denies the execution of the instrument 
on which the action is brought, to be sworn to, if 
the plea be filed without oath, it admits the in- 
sti'ument; but is good for all other legitimate 
purposes. 

[Cited in Magee v. Sanderson, 10 Ind. 263.] 

2. A plea of fraud in the execution of the in- 
strument ne(^ not state the facts which constitute 
the fraud. 

[Cited in Brickill v. City of Hartford, 57 Fed. 
218.] 

3. The assignment of a negotiable note, as well 
as the note itself, purports a consideration. 

[Cited in Smith v. Bainbridge, 6 Blackf. 12.] 

4. The plea of duress, by the maker of the 
note, as against the assignee, is bad, unless there 
be an averment of notice to the assignee. 

5. To a plea that the note was given and the 
assignment made without consideration, the 
plaintiff should take issue on the want of consid- 
eration of the note or of the assignment, and not 
on both. 

6. Where such issue is made, as the note and 
also the assignment purport a consideration, the 
proof of want of consideration devolves, in the 
first instance, on the defendant. 

[Cited in Yeatman v. Cullen, 51 Blackf, 247.] 

7. An issue must be single, though it may em- 
brace several facts. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



8. An issue is formed, generally, of an aOirma- 
tiou and denial; and not of two negatives. 

[This was an action at law by John Mc- 
Clintick against Imley D. Johnston and Da- 
vid Cummins. Heard on demurrer,] 

Mr. Stevens, for plaintiff. 
Mr. Bright, for defendants. 

OPINION OF THE COURT. This action 
is brought on the following promissoi-y note: 
"$715 08. Madison, Indiana, Aug. 28th, 
1837. Nine months after date, we jointly 
and sevei-ally promise to pay at the Branch 
of the State Bank of Indiana, at Madison, to 
Riley & Van Amaringe, merchants of Phila- 
delphia, or to their order, seven hundred and 
fifteen dollars and eight cents, without de- 
falcation, for value received. I. D. Johnston. 
David Cummins." Indorsed: "For value 
received, pay the within to John McClintick. 
Riley & Yan Amaringe." 

The defendant filed the following pleas: 
1. Non assumpsit. 2. "That at the time of 
making the said supposed note, &c. the said 
Imley D. Johnston was unlawfully impris- 
oned by said Riley & Van Amaringe, and oth- 
ers in collusion with them, and then and 
there detained in prison until the force and 
duress of imprisonment of him said John- 
ston, and to obtain the liberation of him said ' 
Johnston from such imprisonment, be said 
Johnston, together with said David Cum- 
mins, as his surety, made said note," &c. 
3. That said supposed note was made 
and delivered to said Riley & Van Amaringe 
without any consideration whatsoever for so 
doing: and the same was indoi-sed over by 
said Riley & Van Amaringe to said plaintiff 
without any consideration whatsoever, and 
with full notice to said plaintiff that the 
same had been made by said defendants 
without consideration, 4. That said note 
was obtained from them by fi-aud, covin, and 
misrepresentation. 5. That said defendant, 
Johnston, who is impleaded with the said 
David Cummins, says be did not undertake 
and promise in manner and form as said 
plaintiff has alleged. To the 1, 2, 4, and 5 
pleas the plaintiff has filed demurrers, and 
assigned the following causes of demurrer to 
the 4th plea: 1. The said 4th plea is double, 
containing two substantive bai-s to said ac- 
tion, if the mattei-s pleaded are pleadable in 
bar; that is to say, 1. Fraud, covin, and 
false representation, and 2. That the said 
note declared on was made without any con- 
sideration whatever. 2. Fraud, covin, and 
false representation, cannot be pleaded with- 
out setting out the particular facts that con- 
stitute the fraud, covin, and false representa- 
tion, so far as relates to the consideration, 
but only to the making of the instrument de- 
clared on. And in answer to the third plea, 
the plaintiff filed the following replication: 
That the defendant ought not, &c. because he 
saith that said note was not made and deliv- 
ered to said Rilev and Van Amaringe with- 
out any consideiution whatever, and that the 
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same was not indorsed over by said Riley 
and Van Amaringe to said plaintiffs without 
any consideration whatever, and that said 
plaintiff had not any notice that said note 
had been made by said defendants without 
any consideration. To this replication tl^e 
defendant filed a demurrer, and for cause of 
demuixer stateS that said replication is 
double, &c. And a Joinder to the demuiTei-s 
to the 1, 2, 4. and oth pleas is filed. 

The first question raised by these plead- 
ings, is, whether the plea of non-assumpsit 
can be filed in this action. It is contended 
by the plaintiff's counsel that it cannot be 
pleaded, 1. to a bill of exchange, and 2. that 
it cannot be pleaded against an indoi-ser. 
Upon genei-al piinciples there can exist no 
doubt that the drawer or acceptor of a bill 
may put in this plea. It denies the execu- 
tion of the instrument, and requires the 
plaintifE to prove it. But it is insisted that 
under the twenty-first section of the "act to 
regulate the practice in suits of law" in this 
state, the plea unless sworn to, cannot have 
this efi'ect, and that in this case it can be 
pleaded for no other purpose. The act pro- 
vides that "no plea in abatement, plea of non 
est factum, non-assignment, nor any other 
plea, replication or other pleadings, denying 
or requiring proof of the execution or assign- 
ment of any bond, bill, release, or other in- 
strument of writing, &c. shall be received, un- 
less supported by oath or affirmation." This 
statute having been passed subsequent to 
the enactment of the process act of 1828 [4 
Stat. 278] by congress, can have no force to 
regulate the practice of this court, unless the 
coiu-t adopt it as a rule of practice. If not 
sworn to, the plea does not put the plaintiff 
to the proof of the instrument; but, no rea- 
son is perceived why the plea should not be 
held good for every other legitimate pm'pose, 
though filed without affidavit. Under it the 
defendant may give payment in evidence, ac- 
cord and satisfaction, &c., and to let in these 
defences the plea is not required to be sworn 
to. And if it may be used for this purpose, 
without affidavit, the demurrer cannot be 
sustained. We think the plea admits the 
execution of the note and the assignment, on 
which the action is brought, not being sworn 
to, but that it is good for other purposes, and 
that the demurrer must be overruled. 

The demurrer to the second plea raises the 
question whether the duress of Johnston can 
be jointly pleaded with his co-defendants. 
However this may be, there is a conclusive 
objection to this plea. This suit is brought 
by the endoraee of the note, and the plea does 
in no way by notice or otherwise connect him 
with the duress so as to affect the validity 
of the note in his hands. We are clear, 
therefore, that the plea is bad, and the de- 
murrer to it is sustained. The fourth plea 
to which there is a demurrer, alleges that the 
note was obtained by fraud, covin and mis- 
representation. The additional allegation in 
this plea, that the note was given without 



consideration, has been struck out, and this 
removes one of the causes of demm'rer spe- 
cially assigned, to this plea. And the only 
objection to the plea as it now stands is, that 
fraud, covin and misrepresentation cannot be 
pleaded on these general grounds. From the 
remarks of the counsel this plea was princi- 
pally objected to, as presenting two distinct 
grounds of defence: fraud and want of con- 
sideration. But the plea having been amend- 
ed, it is unnecessary to consider this objec- 
tion. 

Fraud may be given in evidence in this 
case under the general issue, but the plea is 
not demurrable on that ground. The de- 
fence it sets up is not a matter of fact which 
amounts to a denial of the allegation which 
the plaintiff is bound to prove in support of 
his declaration. It would seem to follow, if 
fraud may be given in evidence in this case, 
under the general issue, that the plea is not 
objectionable on account of its generality. 1 
Chit. PI. (Ed. 1839) 570; 9 Coke, 110; 2 Maule 
& S. 378. But it contains no averment that 
the indorsee participated in the fraud, or 
had any knowledge of it. In this respect the 
plea is fatally defective. In the case of 
Bramah v. Roberts, 27 E. 0. L. 724, the 
chief justice says: "The third plea in this 
case which is pleaded to an action brought by 
the indoi-sees against the acceptors of a bill 
of exchange is in effect no more than this, 
that the defendants were defrauded of the 
bill of exchange, and that the acceptance was 
given by them without consideration. Now, 
inasmuch as the indorsee of a bill of ex- 
change, is by law, prima facie, assumed to 
hold it for consideration, inasmuch as we are 
not to presume a notice which would make 
him a fraudulent agent in taking a bUl of 
exchange, and, inasmuch as this plea is silent 
upon the subject of want of consideration on 
the part of the indorsees, or of notice of 
fraud, we are to ask ourselves, whether, up- 
on the transfer of a bill of exchange the cir- 
cumstance of the acceptor having been de- 
frauded at the time when he gave the ac- 
ceptance, is an answer against an innocent 
indorsee for a valuable consideration with- 
out notice. It seems to me that it is not a 
sufficient answer." The demurrer to this 
plea must be sustained. 

In the fifth plea, Johnston pleads non as- 
sumpsit, having previously filed the same 
plea in connection with his co-defendant. 
This is clearly irregular, and this plea would 
have been struck out on motion. A de- 
fendant cannot encumber the record by a 
repetition of the same pleas, which can in 
no respect change the nature of his defence. 

We come now to consider the demurrer to 
the replication to the third plea. This plea 
averred a want of consideration in the note, 
and that the indorsee had fuU notice of it, 
and that it was assigned without considera- 
tion. To this the plaintiff replies that the 
note was not given without consideration, that 
it was not assigned without consideration, and 
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that he had no notice. The defendant de- 
murs to this replication. He alleges it is 
double and therefore bad. This pleading is 
in accordance with, the rules lately adopted 
in England. The plea of non assumpsit on 
bills and notes, and in the action of assump- 
sit generally, is abolished, and all matters 
in evidence are required to be specially 
pleaded by these rules. If this shall pro- 
duce some perplexity in pleading and no lit- 
tle awkwardness in requiring a party to 
plead negatively, yet it will give greater 
point and certainty to the controversy in ac- 
tions of assumpsit 

Until very recently it is believed not to 
have been doubted, that the endorsement of 
a negotiable instrument was prima facie evi- 
dence of a consideration. This is the doe- 
ti-ine laid down by Mr. Ohitty and other 
writers on bills of exchange and promissory 
notes. And the doctrine is abundantly sus- 
tained by numerous adjudications. Chit. 
Bills (Ed. 1839) 79; Philliskirk v. Pluckwell, 
2 aiaule & S. 395; 1 Black. 445; 1 Saik. 25; 
2 Ld. Eaym. 760; 2 Bl. Comm. 446; Selw. 
N. P. (4th Ed.) 304. But in a late case in 
the exchequer where the plea alleged that 
the defendant accepted without considera- 
tion, and tlmt the plaintifif (the indorsee) was 
a holder without consideration, the latter al- 
legation being denied by the replication, 
which admitted the former; Lord Abinger 
is represented to have questioned the princi- 
ple, that the indorsement imported a consid- 
eration. And he seems to have expressed 
surprise that doubts were entertained on the 
subject The view of his lordship seems to 
have been very much influenced by the prac- 
tice of the London bankers, who receive in- 
dorsed bills for collection. If an indorse- 
ment on a bill should be held not to import 
a consideration, it must shake the credit of 
commercial paper and produce injurious eon- 
sequences on commercial ti-ansactions. And 
we think the principle has been too long and 
too beneficially settled to be now questioned. 
If it be made to appear that the assign- 
ment was without consideration, then the 
drawer or acceptor of the bill may set up 
any defence to the bill which he might have 
done before it was negotiated. For in the 
language of Mr. Chitty, in such a case the 
Indorser is in privity with the first holder, 
and will be affected by every thing which 
would affect him. The title of the plaintiff 
not being founded on a consideration, he 
shall not be permitted to enforce it against 
good faith and conscience. Pearson v. Pear- 
son, 7 Johns. 26; Smith y. Ware, 13 Johns. 
259; Ten Eyck v. Vanderpoel, 8 Johns. 93; 
Denniston v. Bacon, 10 Johns. 198, 199; Bay- 
ley V. Taber, 6 jVIass. 451; Slade v. Halsted, 
7 Cow. 322; Lawrence v. Stonington Bank, 
6 Conn. 521; Hill v. Buckminster, 5 Pick. 
391. In this case the defendant avers a 
want of considei*ation both in the making 
and assignment of the note. And the plain- 
tiff answers that the note and the assign- 
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ment were not made without consideration. 
To this the defendant demurs, and alleges 
that the replication is multifarious, in trav- 
ei-sing the want of consideration of the note- 
and of the assignment; that the issue should 
be joined on one of these allegations, which 
would admit the truth of. the other. The 
same principle would seem to apply to this 
case as to pleas of accord and satisfaction 
and of arbitrament and award. Mr. Chitty 
says that the replication to a plea of accord 
and satisfaction may either deny the deliv- 
ery of the chattel in satisfaction, or protest- 
ing against that fact, may deny the accept- 
ance. And he observes if an award be plead- 
ed, the plaintiff may either deny the submis- 
sion or the award; but it appears he may 
not deny both the submission and the award. 
And yet it is essential to the defence that 
the allegations of the plea should extend to 
both these facts; and a denial of the award 
admits the submission. The jtrecedents are 
in conformity with this rule. 

Now in the present case the averment of 
want of consideration in making the note 
and also the assignment was essential to the 
defence set up; and yet it would seem that 
the plaintiff must take issue on the one al- 
legation or the other, and that he cannot 
traverse both. This narrows the plaintiff's 
right to one of the grounds taken in the de- 
fence, both of which were essential to the 
sufficiency of the plea. But the same thing 
may be said of the replication to a plea of 
ai-bitrament and award. To make that plea 
good, both the submission and the award 
must be alleged; but the plaintiff must hmit 
his answer to the denial of one or the other. 
In the case of Bramah v. Roberts, 27 E. O. 
L. 724, the second plea alleged that the de- 
fendants, the acceptors, had been defrauded 
of the acceptance; that notice of the fraud 
was given to the plaintiffs, and that they re- 
ceived the bill by indorsement, without a 
full and valuable consideration. The repli- 
cation took issue on the consideration of the 
assignment And in the case in the ex- 
chequer above referred to, the issue was 
made up in the same way. An issue con- 
sists of a single, certain and material point 
But this point may embrace several facts if 
they be dependent and connected, and go to- 
establish the main point of the plea. 

Now the facts alleged in the plea, in this- 
case, are distinct and independent of each 
other. The facts which go to show a want 
of consideration in the note, are in no way- 
connected with the consideration of the as- 
signment. No two facts could be more dis- 
connected than the making of the note and 
the assignment of it, and the consideration 
on which these acts were done. In the case 
of Webb V. Weatherby, 27 B. C. L. 738, the 
defendant pleaded that he paid and the plain- 
tiff received a full satisfaction of the said 
promise, &c. a. certain sum. The plaintiff 
replied, that the defendant did not pay the 
said sum in full satisfaction and discharge 
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of the promise, nor was the said sum ac- 
cepted in full discbarge. &c. It was con- 
tended that in an action for damages it may- 
well be stated that the defendant has paid 
■something, and yet the plaintiff has not ac- 
<;epted it in satisfaction of his entire demand, 
-or vice versa. It is necessary, therefore, in 
such an action, for the defendant to aver 
acceptance in satisfaction as weU as pay- 
ment 1 Strange, 573; 3 Bast, 256. And 
both the payment and acceptance being ma- 
terial allegations, the plaintiff ought to elect 
on which of them he will tender an issue. 
But Tindal, O. J., said, this is not a plea of 
accord and satisfaction, but of a payment 
received in satisfaction of the plaintiff's de- 
mand; the receipt in satisfaction virtually 
implies that the payment was made in sat- 
isfaction; and I cannot see how the defend- 
ant is injured by the plaintiff's taking issue 
on the entire allegation. In that case the 
replication was held to be good, on the 
ground that the receipt of the money in sat- 
isfaction, vhrtually, included the payment of 
it in satisfaction. The payment and the re- 
■eeipt in " satisfaction were connected, and 
might be included in the same allegation. 
TChe plea would have been good, however, 
Tiad it alleged only the receipt of the money in 
satisfaction. But there is no such connection 
iind dependence, in the distinct grounds al- 
leged in the plea under consideration. There 
is another objection to this replication which 
it may be well to suggest, although the spe- 
oial causes of demurrer do not embrace it, 
:and our opinion is formed on the ground 
above stated. The replication states in an- 
swer to the plea, that the note and the as- 
signment were not made without considera- 
tion. This answer is negative, and it seems 
to us it should be in the positive. Mr. Chit- 
ty says (1 Chit. PI. 629), that an issue should 
in general be upon an affirmative and a neg- 
ative, and not upon two affii-matives, &c., 
nor should the issue be on two negatives: 
thus, "if the defendant plead that he request- 
ed the plaintiff to deliver an absU-act of his 
title, but that the plaintiff did not when so 
requested, deliver such abstract, but neg- 
lected and refused so to do; the plaintiff 
cannot reply that he did not neglect and re- 
fuse to deliver such abstract; but should 
reply either denying the request, or affirm- 
atively, that he did deliver the abstract." 

The pleas in the cases above referred to 
were all drawn affirmatively, that the note 
was given and the assignment made for a 
good and valuable consideration. This aver- 
ment wUl not throw the proof of the consid- 
eration on the plaintiff, beyond that which 
the execution of the note and of the assign- 
ment import. He may introduce evidence to 
rebut that given by the defendant, going to 
show a want of consideration, tfpon the 
whole we think the demurter of the defend- 
ant must be sustained to the replication to 
■ the third plea; and that the demurrer of the 
jlaintiffi to the second, fourth, and fifth 
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pleas, must be sustained, and the one to 
the fii-st plea overruled. . 

[NOTE. This case was subsequently heard up- 
on the question of valuable consideration as 
raised by the notice annexed by defendant to his 
plea of the general issue. Case No, 8,Gyy., it 
was again and finally heard by tihe court (a Dury 
being waived) upon its merits. Case No. o.oyu.J 
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McCLOSKEY et al. v. The ACHILLES et al. 

[34 Leg. Int. 384; 13 Phila. 463; 5 N. Y. 
Wkly. Dig. 241; 4 Law & Eq- Rep. 6^b; 
23 Int. Rev. Rec. 368: 10 Chi. Leg. News, 73; 
25 Pittsb. Leg. J. 49.] i 
Circuit Court, E, D. Pennsylvania. Oct. 22, 

1877. 

Collision— Vessel at Anchor— Meascre of 

Damages— Value of Vessel. 

1, A sdiooner, while at anchor, with the prop- 
er lights up, was run into and sunk by a steam- 
ship, Edd, that the steamship was liable for the 
loss. 

2. The measure of damage or value of the ves- 
sel is what price a prudent owner, wishmg but 
not compelled to sell, would reasonably expect to 
get, within a reasonable time, at pubhc or pri- 
vate sale, without torcing the sale, and using 
proper measures to avoid undue sacrifice, 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Penn- 
sylvania.] 

[This was a libel by James McCloskey and 
others, owners of the schooner Marian Gage, 
against the steamship Achilles and othei-s, 
for damages sustained in a collision.] 

Henry R, Edmunds, Hem*y Plander, and 
George P. Rich, for libellants. 

Thomas Hart, Jr., for respondents. 

McKENNAN, Circuit Judge. The only is- 
sue in this case is one of fact If the ma- 
terial facts alleged in the libel are sufficient- 
ly supported by the proofs, the culpability 
of the respondent's vessel is clear, and her 
liability for the loss complained of neces- 
sarily follows. It appears from ihe evidence 
that on Tuesday, August 24th, 1875, .the 
schooner Marian Gage, of Philadelphia, own- 
ed by the libellants, left Philadelphia for 
Boston, with a cargo of 480 tons of coal. In 
the evening of that day she came to anchor 
between Gloucester and Horseshoe buoy, and 
remained there during the night. On Wed- 
nesday she resumed her voyage, and in the 
evening anchored in about four fathoms of 
water just below "Miah Maull" buoy, in the 
Delaware Bay. The weather being threaten- 
ing, she- remained at anchor at the same 
place until about three o'clock in the morn- 
ing of Saturday, August 2Sth, 1875, when 
she was run into and sunk by the steamer 
Achilles, the respondent, which was then on 



1 [Reported from 34 Leg. Int. 384, by permis- 
sion. 5 N. Y. "Wkly. Dig, 241, and 4 Law & 
Eq. Rep. 676, contain only partial reports,] 
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a return voyage from Newburyport to Phila- 
clelphia, and "was light At the time of the 
collision the wind was about northeast, the 
tide about slack, and the weather cloudj- and 
hazy, not thick and not clear, but unfavora- 
ble for seeing distant objects. The schooner 
was struck on the starboard side, about the 
forward part of her fore-rigging, and sunk 
almost immediately, leaving the men on her, 
time only to escape with their lives, without 
Any of their personal effects. At the time of 
the collision the steamer was running at full 
speed, from eight to ten knots an hour, un- 
der steam, and with her sails set, and was 
approaching Miah Maul! shoal to verify her 
position. A proper anchor light was placed 
on the schoonei", and it was burning until ex- 
tinguished by the collision. This light was 
probably seen by a seaman on the steamer 
when he was coming down from her rigging, 
but it, as well as the hull of the schooner, 
ought to have been seen by the steamer's 
lookout, if he had observed proper vigilance, 
when the vessels were far enough from each 
other to avoid collision. 

Under this state of facts, which is, I think, 
fully established by the proofs, it needs no 
argument to show that tlie fault of the col- 
lision rested solely on the steamer. The 
schooner was at anchor, and had omitted no 
duty required of her, under such circum- 
stances, at least nothing that she omitted to 
do contributed, in any way, to the loss com- 
plained of. The steamer was under full head- 
way, had the control of her own course and 
movements, and ought to have kept out of 
the schooner's way. This she would doubt- 
less have done if the schooner had been 
Righted in due time by the steamer's lookout. 
To the insufficiency of this lookbut I think 
it is clear the collision is atti-ibutable, and 
the fault is, therefore, entirely upon the 
steamer. 

In determining the value of the sunken 
vessel the court below applied a just and 
proper standard of estimation. The proofs 
of the market value of similar vessels vaiy 
in amount from .?10,000 to $22,000, according 
to the different circumstances under which 
they were sold. But as the court said, "the true 
question is, what price a prudent owner, wish- 
ing but notcompelledto sell, would reasonably 
expect to get, and would probably be able 
to get, within a reasonable time, at public or 
private sale, without forcing the sale, and 
using proper measures to avoid undue sac- 
rifice." Thus measui-ed the value pf the ves- 
sel was fixed at 317,500, which, with inter- 
est to the date of the decree, and the nett 
freight, amounted to $18,657.45. Deducting 
from this $180.56, the nett value of certain 
materials obtained by the libellants from the 
Marian Gage, there was left the sum of 
$18,476.80 to be paid by the respondent. That 
sum to wit, $18,470.89. with interest from 
July nth, 1876, and costs, it is here ordered, 
adjudged and decreed, be paid by the re- 
spondent to the libellants. 
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McCLOSKEY v. COBB et al. 

[2 Bond. 16.] i 

Circuit Court, S. D. Ohio. April Term, 1866. 

CouKTs— Federal Jurisdiction — Waxt of— How 
Takes Advajjtage of— Voluntary Ap- 
pearance— Waiver. 

1. Id the courts of the United States, if at any 
stage of a suit it becomes apparent that tiie 
court has not jurisdiction no further proceedings 
will be had, and the case will be dismissed on that 
ground as to those paities to whom ^e objec- 
tion applies. 

2. A suit was brought by a citizen of Illinois in 
the Southern district of Ohio upon a joint con- 
tract against two defendants, one of whom re- 
sided in said district and the other in the state of 
Indiana. The declaration averred the residence 
of the defendants, and the return of the marshal 
showed service on both, but the declaration did 
not aver that the defendant residing in Indiana 
was served within the Southern district of Ohio: 
Seld, that in such case it was not necessary to 
aver on the record that the defendant, residing in 
Indiana, was served within said district, and 
tibat by virtue of section 1 of the act of February 
28, 1839 [5 Stat. 321], jurisdiction was conferred 
upon the court to proceed to the trial and adju- 
dication of such suit as against all parties regular- 
ly served with process. 

3. Wliere a co-defendant, who resides in a dis- 
trict other than the one where suit is brought, 
voluntarily appears and pleads to the suit joint- 
ly with the other defendants, it is a waiver of 
any exception to the jurisdiction of the court 

[This was a suit by H. F. McCloskey 
against O. F. Cobb & Co. Heard on a mo- 
tion by defendants to dismiss the case upon 
a question of jurisdiction.] 

Aaron F. Perry, for plaintiff. 
B. M. Corwine and T. D. Lincoln, for de- 
fendants. 

OPINION OF THE COURT. In this case 
a motion has been made and fully argued to 
dismiss this case as to the defendant Cobb, 
on the ground that as to him this court has 
no jurisdiction. The suit is brought on a 
joint contract or liability on the part of the 
defendants. The declaration avers that the 
plaintiff is a citizen of the state of Illinois, 
and that the defendant Christy is a citbsen 
of Ohio, and Cobb a citizen of Indiana. The 
return of the process shows service on both 
the defendants, but the declaration does not 
aver that Cobb was served within this dis- 
trict The defendants have at a previous 
term entered their appearance by counsel, 
and have filed a joint plea of the general is- 
sue to the suit, and have^ also interposed 
some intermediate motions in the case. 

The question for the decision of the court 
is, whether from the facts averred in the 
declaration there Is jurisdiction as to the de- 
fendant Cobb. It is insisted by his counsel, 
that in a joint action the plaintiff must not 
only have the right to sue in this court, but 
that both of the. defendants must be liable 
to be sued here, and that Cobb, being a citi- 



1 TReported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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zen of Indiana, can not tie amenaWe to the 
jurisdiction of this couit. It is a well-set- 
tled principle in the courts of the United 
States, affirmed by repeated decisions of the 
supreme court, that if at any stage of a suit 
it becomes apparent that the court has no 
jurisdiction, no further proceedings will be 
had, and the case ■svill be dismissed on that 
ground as to those parties to whom the ob- 
jection applies. 

The present motion presents two questions: 
1. Whether the defendant Cobb, having ap- 
peared in the action and jomed with his co- 
defendant in a plea of the general issue, can 
now avail himself of the want of jurisdiction 
in the court. 2. Whether, if he has not 
waived his right to object to the jurisdic- 
tion, such objection can be sustained on the 
general ground that it is not conferred by 
statute. 

1. As to the first of these inquiries, upon 
the authority of the ease of Gracie v. Palmer, 
8 Wheat [21 U. S.] 699, thei-e seems to be 
no reason for doubt. That was a suit 
brought by alien plaintiffs, in the circuit 
court of Pennsylvania, against the defend- 
ants, citizens of the state of New York, In 
the supreme court objection was taken to the 
jurisdiction of the circuit court of Pennsyl- 
vania, that the record did not show the de- 
fendants were inhabitants of or were found 
in the district of Pennsylvania at the time of _ 
the service of process, Chief Justice Mar- 
shall delivered the opinion of the court over- 
i-uling the objection. He held "that it was 
not necessary to aver on the record that the 
defendant was an inhabitant of the disti'ict 
or found therein;" and "that it was suflicient 
if the court appeared to have jurisdiction by 
the citizenship or alienage of the parties." 
It was also held, that "the exemption from 
arrest in a district in which the defendant 
was not an inhabitant, or in which he was 
not found at the time of serving the process, 
was the privilege of the defendant, which he 
might waive by a voluntaiy appearance; that 
if process was returned by the marshal 
served upon him within the district, it was 
sufficient; and that where the defendant vol- 
untarily appeared in the court below without 
taking the exception, it was an admission of 
the service, and a waiver of any further in- 
quiry in the matter." This decision was un- 
der section 11 of the judiciary act of 1789 
p. Stat 78], which provides, among other 
things, that the courts of the United States 
shall have jurisdiction when the suit is be- 
tween a citizen of the state where the suit isi 
brought and a citizen of another state; and 
provides further, "that ho civil suit shall be 
brought in a circuit court against an inhab- 
itant of the United States by any original 
process in any other district than that where- 
of he was an inhabitant, or in which he shall 
be found at the time of serving the writ." 

In the case cited from 8 Wheat [21 U. S.], 
as in the case Tjef ore this court, there was no 
averment in the declaration that the defend- 



ants, not being citizens of the state in which 
suit was brought, were served with process 
within that state. The court held that the 
return of service by the marshal, as to a 
party not a citizen of the district where the 
suit was brought, was conclusive evidence 
that he was found within such district, and 
therefore liable to process there. And that if 
he^ wished to avail himself of the personal 
privilege of exemption from being sued in 
such district, he must do so before appearing 
to the suit; and that having voluntarily ap- 
peared, it was an admission of the service 
and a waiver of all exception to the jurisdic- 
tion. It would therefore seem clear, upon the 
authority of this ease, that the voluntary ap- 
pearance of the defendant Cobb, and plead- 
ing to the suit jointly with his co-defendant^ 
was a waiver of any exception to the juris- 
diction of the court, and that the present mo- 
tion might be overruled on that ground. 

2. The second point suggested, namely, 
whether supposing the objection to the juris- 
diction is not waived as to the defendant 
Cobb, is there apparent on the face of the 
declaration such a clear want of jurisdiction 
as to require the court to dismiss the case as 
to him, I shall notice very briefly. The ar- 
gument in support of the present motion is, 
that as section 11 of the act of 1789 limits 
the jurisdiction of the circuit courts, in ref- 
erence to the citizenship of the parties to suits 
"between a citizen of the state where the 
suit is brought and a citizen of another 
state," and that as the defendant Cobb is a 
citizen of Indiana, and the plaintiff a citizen 
of Illinois, the court can not take jurisdiction 
as to Cobb. And the exception is probably 
well taken, if the question depends for its 
solution on the construction of the clause of 
the act of 1789 just quoted. I do not pro- 
pose to discuss or decide whether this re- 
strictive clause is in conflict with the provi- 
sion of the constitution of the United States 
declaring that the jurisdiction of the courts 
shall extend "to controversies between citi- 
zens of different states." This language is 
very comprehensive, and certainly affords no 
intimation of an intention to limit the juris- 
diction to cases "between a citizen of the 
state where the suit is brought and a citizen 
of another state." It may be competent for 
congress to impose this restriction, but it is 
a fair inference that it was not contemplated 
by the framers of the constitution. That in- 
strument does not make it a requisite of juris- 
diction that either party should be a citizen 
of the state in which the suit is brought; not 
is it apparent that in cases of joint liability^ 
it should be required on any principle of pub- 
lic policy. But, if it be conceded that under 
the act of 1789, jurisdiction as to the defend- 
ant Cobb could not be exercised, it is clearly 
conferred by section 1 of the act of Februaiy 
28, 1839 [5 Stat. 321]. It provides "that 
where in any suit at law or equity, com- 
menced in any. court of the United States, 
there shall be several defendants, any one or 
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more of whom shall not be inhabitants of, 
or found within the district where suit is 
brought, or shall not voluntarily appear 
thereto, it shall be lawful for the court to en- 
tertain jurisdiction, and proceed to trial and 
■adjudication of such suit between the parties 
properly before it; but the judgment or de- 
cree rendered therein shall not conclude or 
prejudice other parties not regularly served 
with process, or not voluntarily appearing to 
.answer." The scope and intention of this 
section has been often considered by the su- 
preme court, as well as by tiie circuit courts, 
and it is not necessaiy to reproduce their 
views in regard to it. Under the restrictive 
clause of section 11 of the judiciary act of 
1789, before adverted to, great inconvenience 
and difficulties had been experienced in joint 
actions where some of the defendants were 
not inhabitants of the state or district in 
which suit was brought, or were not served 
with process within it Acting under the doc- 
trine of the common law, that all the parties 
to a joint contract must be sued, the courts 
held that they could not render judgment 
against those within the district where suit 
was brought, unless the other parties to the 
contract were made parties to the suit, and 
were brought within the jurisdiction of the 
<jourt by the service of proper process. As 
to parties in regard to whom there was no 
jurisdiction given by law, it was properly 
held by the courts that consent could not give 
it. The act of 1839 obviously conferred juris- 
diction in a class of cases in which it did not 
previously exist And it barred a joint con- 
tractor, not a party to the judgment, from 
asserting as a defense that the debt was ex- 
tinguished by a judgment against one or 
more of the joint debtors. 

In the ease of Louisville, C. & C R. Co. v. 
Letson, 2 How. L43 U, S.] 497, the court held 
-distinctly that the act of 1839 enlarged the 
jurisdiction of the courts; and under the au- 
thority of that case there is no doubt that 
this court has jurisdiction of the defendant 
Cobb. The railroad company in that case 
was a corporation created by a law of. South 
Carolina, and Letson, a citizen of the state 
-of New York, sued the corporation, in the 
circuit court of South Carolina, for an al- 
leged violation of a contract with him. The 
railroad company interposed a plea to the 
Jurisdiction of the court, on the ground that 
certain persons were stockholders in the com- 
pany, who were citizens of North Carolina 
and not subject to the jurisdiction of the 
court in that suit. The plea was demurred 
to, and was sustained by the circuit court 
The case was taken to the supreme court by 
writ of error, and the judgment of the court 
below was sustained. Now, although that 
was a suit against a corporation, one of the 
questions arising in the case, and decided by 
the court, was the same as that involved In 
the present motion. The plaintiff Letson was 
a citizen of New York, and sued the railroad 
company in South Carolina. The court held 



that the residence of some of the corporators 
in another state did not take away the juris- 
diction of the court. In their opinion the su- 
preme court, as one ground of their judg- 
ment, hold that under the act of 1839 the 
court below had jurisdiction of the case. 
The court say, in reference to that act, "that 
it enlarges the jurisdiction of the courts, com- 
prehends the case before us, and embraces 
the entire result of the opinion we shall now 
give." And again: "If the act, in fact, did 
no more than to make a change by empower- 
ing the courts to take cognizance of cases 
other than such as were permitted in that 
clause of section 11 (of the act of 1789) 
which we have just cited, it would be an 
enlargement of the jurisdiction as to the char- 
acter of the parties." .... "The general 
words (act of 1839) embrace evei-y suit at 
law or in equity in which there shall be sev- 
eral defendants, any one or more of whom 
shall not be inhabitants of, or found witliin 
the distiict where the suit Is brought, or 
who shall not voluntarily appear thereto," 
The result of the doctrine affirmed by the su- 
preme court, as I understand, is, that the act 
of 1839 modifies or supersedes the clause in 
section 11 of the act of 1789, limiting Ihe 
jurisdiction of the courts to suits "between 
a citizen of the state where the suit is 
brought and a citizen of anocuer state," and 
enlarges the jurisdiction so as to embrace all 
suits against two or more persons involving 
a joint liability, although the plaintiff and 
one or more of the defendants are not citi- 
zens of the state in which suit is brought. 
This conclusion obviously presupposes, as 
necessary to the exercise of jurisdiction, that 
the parties, not citizens of the district where 
suit is brought, have been served with pro- 
cess within the district or have voluntarily 
appeared to the action. 

In the present case these last requiremenis 
are both fulfilled. The defendant Cobb was 
served within the district, and also volunta- 
rily appeared to the action. The latter propo- 
sition—the voluntary appearance of the de- 
fendant—I think is clearly sustainable as a 
legal conclusion. He made no objection to 
the jurisdiction of the court until after he 
had appeared and filed his plea to the action. 
The case of Taylor v. Cook [Case No. 13,7891 
involved substantially the same question pre- 
sented in the present motion. The plaintiffs 
wa:e citizens of New York; Cook was a citi- 
zen of Illinois, where the suit was brought, 
and Spalding the other defendant, was a cit- 
izen of Missouri. The writ was served on 
Cook, and Spalding entered a voluntary ap- 
pearance. It was objected in that case, that 
as the plaintiffs were citizens of New York, 
and Spalding a citizen of a state other than 
that in which the suit was brought, the court 
had no jurisdiction. Judge McLean held-- 
properly, as I think— that under the act of 
1839, the voluntary appearance of Spalding 
gave the court jurisdiction as to both the de- 
fendants. It seems clear, therefore, that in 



£15 Fed. Cas. page 1281] 

the present ease the service of process tipon 
Cobb TvithUi the district gives jurisdiction as 
to him. This brings the case within the pur- 
view and intention of the act of 1839, and if 
the service of process within the district had 
not this effect, his voluntary appearance and 
putting in a plea to the action was a waiver 
of all exception to the jurisdiction of the 
court. 

I have not thought it necessary to refer to 
the numerous cases cited by the learned coun- 
sel for the defendants. I am well aware that 
up to the time of the decision in 2 Howard, 
before referred to, the law on the question 
raised on this motion had been placed on a 
different footing from the decision in that 
case. But so far as that case touches the con- 
struction- of the act of 1839, it has been re- 
ceived as authorative. There was no dissent 
from the opinion of Judge Wayne on that 
part of the case, nor has it in any way been 
overruled or disaffirmed by the supreme 
court. 

The motion to dismiss the suit as to Cobb is 
overruled. 
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McOLOUD V. COLTMAN. 

[Cited in Ten Broeck v. Pendleton, Case No. 
13,827. Nowhere reported; opinion not now ac- 
cessible.] 
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McCOBB V. LINDSAY et al. 

[2 Cranch, O. C. 215.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1820. 

Factors— Lien— GeneraIi Balaitce— Sale bt — 
Seobet Principal — Set-Ofp. 

1. A factor may retain for a general balance 
dne from his principal. 

2. If a factor sell in his own name, the vendee 
cannot set off a claim against the factor's prin- 
cipal, not yet payable. 

Assumpsit for salt sold 16th December, 
ISIS. It was Joiown that the salt belonged 
to Henop & Co., of Norfolk, it having been 
consigned by them, to the plaintiff, for sale. 
The defendants pLindsay & Hill] paid half in 
cash, and promised to pay the balance in ten 
days to the plaintiff. On the 16th of October, 
1S18, the defendants, by their factor at Nor- 
folk, had sold flour to Henop & Co. payable on 
the 22d of February, 1810; and the plaintiff 
had, on the 28th of November, 1818, drawn a 
bill on Henop & Co., payable in sixty days, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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which they had accepted, but failed before it 
became payable. The defendants now claimed 
to set off against the plaintiff's claim for the 
balance due for the salt, theh- daim against 
Henop & Co. for the amount due for the floiu". 

Mr. Taylor, for plaintiff. The plaintiff has 
a right, at law, to maintain this suit in his 
own name, and has a right to retain the mon- 
ey, when recovei'ed, as against Henop & Co. 
A factor has a right, to retain for a general 
balance due from his principal. He has a 
legal right to recover, and has, at least, equal 
equity with the defendants. 

Mr. Mason, contra. It makes no difference 
that the debt of Henop & Co. to the defend- 
ants was not payable when the money be- 
came payable for the salt. The plaintiff acted 
as consignee of Henop & Co., and the defend- 
ants having possession of tlie money, have a 
right to retain it 

Mr. Taylor, in reply. The contract was 
made with the defendants, by the plaintiff, 
in his own right When the money became 
due from the. defendants to the plaintiff, the 
defendants had no right to retain it; and if 
the forms of law would then have permitted 
the plaintiff to obtain judgment, the defend- 
ants could not have availed themselves of 
the set-off. 

THE COURT (THRUSTON, Cu-cuit Judge, 
absent,) was of opinion that the defendants 
coidd not set off against the plaintiff, in thi? 
action, their claim against Henop & Co. 
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McCOBB V. TYLER. 

[2 Cranch, 0. C. 199.] i 

Circuit Court, District of Columbia. April 
Term, 1820. 

Attachment— Garnishee— Effect. 

The attachment first served on the garnishee 
binds the effeetsin his hands, although the mar- 
shal had other and prior attachments in his hands 
at the time of such service. 

This was an attachment served by sum- 
moning John Wheelwright as garnishee, by 
order of the plaintiff. The marshal had in 
his hands a prior writ of attachment upon 
which he was not required to summon Mr, 
Wheelwright as garnishee. 

Mr. Mason, for the prior attachment. The 
general rule is that the marshal must first 
serve that writ which comes to his hands, 
and upon any property upon which he has 
any knowledge. 

Mr. Taylor, contra. The attachment only 
binds from and by the levying of it. 

THE COURT (nem. con.) was of opinion 
that the prior attachment did not affect the 
money in the hands of Mr. Wheelwright 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 8,706. 

McCOMB T. BEARD. 

[10 Blatchf. 350; 6 Fish. Pat, Cas. 254; 3 0. 
G. 33.] 1 

Circuit Court, S. D. New York. Jan. 9, 1873. 
Patents — Cotton Ties — Novelty — Validity — Is- 

PRIXGEMEST. 

1. The invention described in the letters pat- 
ent granted to Frederic Gook, March 2d, 1858, 
for an "improvement in metallic ties for cot- 
ton bales," explained. 

2. The third claim of said patent, namely, "The 
herein described slot, cut through one bar of 
elttsp, which enables the end of the tie or hoop to 
be slipped sidewise underneath, the bar in clasp, 
so as to effect the fastening with greater rapidity 
than by passing the end of the tie through end- 
wise," defined. 

3. Such claim is infringed by the tie described 
in letters patent granted to George N. Beard, 
December 27th, 1870, for an "improvement in 
cotton-bale ties." 

4. Such claim is new and valid. 

[Cited in Atwood v. Portland Co., 10 Fed. 284.] 

2 [This was a suit in equity [by Mary F. 
McComb against Ii-a Beard] under letters 
patent [No. 19,490] for "an improvement in 
metallic ties for cotton-bales," granted to 
Frederic Cook, March 2, 1858, and duly as- 
signed to complainant. The infringement 
charged was imder the third claim of the 
patent. The accompanying engravings repre- 
sent the form of the Cook tie, upon which 
the third claim is based. The mode of use 
described in the patent was as follows: 
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No. I. 



No. 3. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 10 Blatchf. 350, 
and the statement is from 6 Fish. Pat. Cas. 254.] 

2 [From 6 Fish. Pat. Cas. 254.] 



[One end of the band was passed over the 
first bar on the left, through the first slot, 
under the second bar, through the second 
slot, and around the third bar; it was then 
brought back under the second bar, and 
thrust through the first slot, and over the 
first bar, being thus confined between the 
first bar and the body of the band. The 
other end, after being passed around the bale,^ 
was passed under the fourth bar, through the 
third slot, over the third bai-, under and 
around the second bar; thence back; over the 
third bar, through the third slot, and under 
the fourth bar, being thus confined between 
the fourth bar and the main body of the 
band. 

[In sheet 1 of his drawings, the patentee 
shows this fourth bar as solid; a consti-uctiou 
that required the end of the baud to be 
thrust endwise under it, which, by reason of 
the rigidity of the ordinary band-iron, was- 
a difiicult manipulation. To obviate this dif- 
ficulty, Cook introduced a slot into this 
fourth bar, representing the same in sheet 2 
of his drawings. This modification he at 
first filed in the patent oflice as an "addition- 
al improvement," but subsequently incor- 
porated it in his original application, which 
was still pending. This part of the Cook 
invention is set forth in the patent in the 
following words: "This part of my inven- 
tion consists in the cutting of a slot, H, 
through the bar I of the buckle or clasp K. 
under which bar the end of the tie or 
hoop is pushed or slipped sidewise easily by 
hand. After the tie is drawn through the 
clasp and bent over it, it is slipped under- 
neath the bai* I sidewise through the slot 
H. The hole (through clasp) marked L is 
longer than the other two holes, for the pur- 
pose of pushing the end of the tie enough to- 
one side after it is through the slot H to 
get it under the bar I. When it is all under, 
it can again be brought in line with the 
rest of the tie into the center of the clasp. 
This slot enables the tie to be fastened much 
quicker and more easily than by pusihing 
the end of the tie endwise under the bar I, 
when not cut through by a slot. The slack 
in tlie tie, when aroimd the bale before the 
press is relaxed, can also be taken up and 
held better by the buclvle with a slot in it, 
for the tie can be bent short over the part 
of the clasp or buckle marked M, where it 
is looped on and put under the bar I side- 
wise, as described, instead of endwise." 

[The third claim of the patent is in these 
words: "The herein described 'slot,' cut 
through one bar of clasp, which enables the 
end of the tie or hoop to be slipped sidewise 
underneath the bar in clasp, so as to effect 
the fastening with greater rapidity than by 
passing the end of the tie through endwise." 

[The "Eureka," or Beard tie, charged to be 
an infriLgement, was made under letters pat- 
ent [No. 110,539] gi-anted to George N. 
Beard, December 27, 1870; and is shown in 
the accompanying engi-aving. 
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No. 3. 

[The slit or slot was in one side of the 
buckle, and not in one of the bars embraced 
by the loops of the band. The mode of using 
this tie was to form the free end of the 
band into a loop before entering it into the 
buckle, after which it was simply hooked 
on to tlie buckle by passing the loop sidewise 
through the slot 

[Defendant's counsel contended that the 
claim in controversy was to be narrowly in- 
terpreted, being limited to a clasp having a 
slot cut in the "outer one of four bars, un- 
der which, without the cut, the end would 
have been slipped endwise;" that the po- 
sition and the functions of the slot in the 
Beard tie were wholly different from those 
in the Cook tie— being in the former in the 
side-bar, and in tlie latter in the end-bar; 
being in tlie former an opening, through 
which the loop itself, i previously formed in 
the band, was slipped or inserted, and in 
the latter an opening, through which the 
}nere end of the band, after the loop had 
been formed, was to be slipped sidewise; 
that in tlie Beard tie the resistance to the 
strain was met by the strength that was 
given to one side of the tie by the lillets cast 
or rolled upon it, the other side being open 
to admit the loop, while in the Coot tie the 
strain was received upon a bar, supported 
on either hand by the sides of the tie or 
buclde; that the.fourtli bar of the Cook 
buckle performed the function of holding 
down the end of the band, being in this 
respect analogous to the loop used in con- 
nection with the common buckle for fasten- 
ing the otherwise free end of an ordinary 
strap, the slot in connection with the "loop" 
constituting the tie in Beard's arrangement, 
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while in Cook's airangement the "slot" 
merely furnished a means of easily disposing 
of the end after the tie had been made; 
that the Cook and the Beard ties belonged to 
distinct categories, and operated upon en- 
tirely different principles, the one finding its 
friction within itself, and the other depend- 
ing excluavely upon outside friction; and 
that Cook's tie was an impracticable device, 
and was abandoned by him as valueless. 

[Complainant'^ counsel contended, on the 
other hand, that Cook was the first person to 
make a cotton-tie with an open slot, through 
which a band of hoop-iron could be intro- 
duced sidewise, instead of thrusting it under 
endwise; that this was in itself an invention 
distinct from the peculiar form of buckle to 
which he originally applied it; that he fully 
imderstood the advantages connected with 
the invention of the open slot, independently 
of the other features of his tie, as 'iet forth 
in his specification; that these advantages 
attached to any form of buckle, in which a 
slot, passing from the outside of the frame 
to the mortise in which the ends of the band 
rest, enables the free end of the band to be 
inserted sidewise; and that the office of the 
"slot" in the Beard tie was indentically the 
same as in the Cook tie— i. e., it permitted 
the easy passage of the band into the clasp 
sidewise, instead of the cumbrous and tedi- 
ous method of thrusting it through endwise. 

[On the question of novelty it was insisted 
by the defendant that the buckle shown in 
Hall's English patent of 1801, fig. 16, antici- 
pated the invention covered by Cook's third 
claim, under the interpretation put upon the 
claim by the complainant. The accompany- 
ing engi-aving shows the Hall buckle referred 
to. Reliance was also placed by the defend- 
ant upon the prior use of open rings for 
fastening trace-chains to the hames of har- 
ness-collars, and kindred devices.]2 




No. 4- 

Fisher & Duncan and Keller & Blake, for 
complainant. 

J. H. Latx'ope and S. J. Grordon, for de- 
fendant. 

BLATOHFORD, Disti-ict Judge. This suit 
is brought on letters patent, owned by the 
plaintiff, gi'anted to Frederic Cook, March 
2d, 1858, for an "improvement in metallic 
ties for cotton bales." The patent was, on 
the 17th of February, 1872, extended, for 
seven years from the 2d of March, 1872, but 

2 [From 6 Fish. Pat. Cas. 254. 
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this suit is not brouglit on the extended term. 
Cook's invention is a friction buckle or clasp, 
to he used mth an iron hoop or tie. The 
drawing of the patent represents the buckle 
as a flat rectangular plate, in length a little 
more than double its width, with three closed 
slots in it, parallel to each other, running 
crosswise of the plate, thus making four 
cross-bars, which bars are set off from the 
plane of the body of the plate, in alternation, 
the first and third bulging from one face of 
the plate, and the second and fourth from the 
other. Approaching the plate from either 
end of it, the end of the hoop is passed over 
the first bar, then imder the second bar, then 
over the third bar, then around the further 
side of the third bar, then back again under 
the third bar, then under the hoop that is 
beneath the second bar, and then over the 
first bar, and between it and the hoop that is 
above it, such end of the hoop being left to 
project. The buckle, with the hoop thus ar- 
ranged in it, being laid on the cotton bale, 
with the long body of the hoop uppermost, 
and such body being cut off at the desired 
length for the bale, the hoop is brought 
around the bale, and the unconfined end is 
then passed under the foui-th bar, then over 
the hoop that is above the third bar, then 
under the second bar and between it and 
the hoop that is beneath it, then around the 
side of the second bar, then back again over 
the second bar, then over the two hoops that 
are above the third bar, and then under the 
fourth bar, and between it and the hoop that 
is beneath it, such end of the hoop being left 
to project There are, thus, two loops in the 
hoop, one around the second bar and one 
around the third bar, the first and fouith 
bars serving as friction bars, to prevent the 
loops from slipping, by tightly confining, be- 
tween such friction bars and the main body 
of the hoop, the parts of the hoop which are 
in contact with such friction bars. The pax'ts 
of the hoop which form the loops pass by 
each other, so that when the loops, by the 
strain of pulling on the hoop, are brought to 
pull against the bars, the tendency is to turn 
the buckle over, end for end, and such turn- 
ing over is prevented only by the action, be- 
fore mentioned, of the first and fourth, or 
outer, or end, bars, as friction bars. The 
hoop is arranged in the buckle while the bale 
is under compression in a press, and, when 
the strain comes on the hoop, by the relaxa- 
tion of the press, the greater the strain the 
greater is the action of the friction bars in 
holding the loops from slipping. 

In addition to showing a buckle with four 
solid bai-s, the patent shows the foui-th bar 
with a slot or slit cut through it, crosswise 
of its length, but at an angle, and a little to 
one side of the centre of its length, and with 
the adjacent slot in the plate made longer 
than the other two slots, so as to enable the 
hoop to be put under the fourth bar, when 
put under it the second time, by slipping it 
through the slit, and so under the fom-th bar, 



and to be so arranged as to bear, with its upper 
side, against the under side of such bar, on 
each side of the slit This dispenses with 
the necessity of putting the end of the hoop, 
the second time, under the fourth bar, and 
drawing the hoop through to its proper posi- 
tion, and enables the operation of completing 
the fastening to be effected more quickly. 
By the use of the slit the slack in the hoop 
before the press is relaxed can be taken up 
and held better, as a short bend can be made 
at once to make the loop around the second 
bar, without leaving such loop to be made by 
drawing the hoop through under the fourth 
bar. 

The patent has three claims: (1) "The fric- 
tion clasp or buckle, for attaching the ends 
of iron ties or hoops, for fastening cotton 
bales and other packages, so that the ties are 
prevented slipping by the friction against a 
certain portion of the buckle." (2) "The loop- 
ing of the ends of iron ties or hoops for bales 
into a buckle, by the form of which they are 
prevented slipping by friction, when the 
sti'ain of the expansion of the bale comes on 
the ties, the ends of the hoops or ties not 
being attached together in any way, the con- 
nection being formed by a distinct buckle or 
friction clasp." (3) "The herein-desci-ibed 
slot, cut through one bar of clasp, which en- 
ables the end of the tie or hoop to be slipped 
sidewise underneath the bar in clasp, so as to 
effect the fastening with greater rapidity 
than by passing the end of the tie through 
endwise." The application for Cook's patent 
was filed in October. 1857, 

Advantages in compressing cotton, and 
other articles, tightly in bales are, in greater 
facility of handling equal weights, occupation 
of less room in transportation, and .diminu- 
tion of liability to loss by burning or wetting. 
Advantages in using iron ties over rope ties 
are in cheapness, durability, strength, resist- 
ance to the expansive force of the bale, and 
less liability in the tie to besevered by cutting 
or burning. Iron ties for compressed bales 
have come to supersede all others, since ef- 
ficient modes have been devised of securing 
the ends of the iron ties. At first, such ends 
were fastened together by riveting. This 
was too slow a process. On the 17th of June, 
1836, David McComb obtained a patent, in 
the United States, for an "improvement in 
non-elastic bands for bales of cotton and 
other fibroiis materials." He cut the hoop 
of the proper length, and then formed each 
end of it into a hook, and hooked the two 
hooks into each other, the end of each hook 
fitting closely into the bend of the other hook, 
the piece bent over to form each hook being 
about as long as the width of the hoop. Over 
these hooks, when put together, he placed a 
flat link or slide, which secured the hooks 
from opening when the pressure of the bale 
was applied, on the removal of the compress- 
ing power. 

In September, 1856, Charles Swett applied, 
in the United States, for a patent for an "im- 
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provement in cotton" Ijale ties." Swetfs ap- 
plication was twice rejected, was then 
rejected again, on appeal, lay tlie commission- 
er of patents, in April, 1857, and afterwards, 
in October, 1S66, on appeal to tlie chief jus- 
tice of the supreme court of the District of 
Columhia, a patent was ordered to issue. It 
was issued Octoher 23d, 1866, to Charles G. 
Johnsen, as assignee of Swett, and ante- 
dated to April 23d, 1866. The invention of 
Swett consisted in so securing the metallic 
bands on the bales, that the elasticity of the 
cotton becomes an active means of fastening 
the band. Swett employs a metal plate, in 
which are two slots, parallel with each other, 
across the plate, the length of the slots being 
equal to the width of the band. From the 
lower and inner edges of the slots, projections 
extend out obliquely beneath the slots, nearly 
covering their lower openings. One end 
of the band is passed through one slot, and 
bent back against and under the band. The 
Ijand is then passed around the bale while 
under pressure, and its other end is put 
through the other slot, and drawn tight, lap- 
ping beyond the first slot, so as to lie "op 
against the first end of the band, out to its 
end. "When the bale is relieved from pres- 
sure, the cotton, by its elasticity, presses the 
ends of the band so firmly, that they cannot 
be withdrawn from under the body of the 
band. 

On the 24th of September, 1858, George 
Brodie applied, in the United States, for a 
patent for an "improvement in metallic 
bands for baling." The patent was granted 
to him March 22d, 1859. The general idea of 
this patent is to bend the ends of the hoop, 
and insert within the bend a metallic pin 
longer than the width of the hoop, and have 
a connecting link: to join the two ends of the 
hoop. Figure 6 of his drawings shows a 
connecting link made hy bending metallic 
wire into such shape that the opening in the 
middle of the link is wider than at its ends, the 
ends of the wire which forms the link meet- 
ing at or near one end of the link, where, 
as the specification says, its ends may be 
jointed and fastened together or it may be 
used without any such fastening. Figure 13 
shows how the connecting link in figure 6 
may be used without any pin in the bend of 
the hoop, by slipping the ends of the link 
into the bent ends of the hoop. In the eoiu:se 
of Brodie's application, the patent office, in a 
letter to him, suggested that Cook's patent 
showed "the plate or link split, for more 
readily slipping in the end of the band." 

On the 19th of September, 1859, Rollin M. 
Taylor applied, in the United States, for a 
patent for an "improvement in iron ties for 
cotton bales." ^ He had a link or buckle of 
metal, with a* rectangular hole cut in its 
centre to receive the loops of the hoop, and 
an inclined slit or slot cut in one of its sides, 
the slit being adapted to the thickness of the 
iron used for the hoop. The ends of the hoop 
were bent over, -so as to form loops. The 



buckle could open laterally at the slit, to 
facilitate the hooking or locking of the loops- 
The bent ends of the hoop were to he hooked 
over the two sides of the frame that were 
next to the side in which the slit was, and 
the bent ends of the hoop were to he placed 
next to the bale. Taylor's claim, as applied 
for, was, the use of the buckle, formed with 
a slit and opened laterally, in combination 
with loops, to form the tie. Taylor's applica- 
tion was rejected, in September, 1859, on the 
strength of figures Nos. 6 and 13 in the draw- 
ings of Brodie's patent, and was withdrawn 
in December, 1860. Taylor's invention, as 
applied for, had been assigned to James J- 
McComb, the husband of the plaintiff. He 
had unsuccessfully attempted to introduce 
into use the tie of David McOomb, as patent- 
ed. Taylor's tie attracted his attention. 
After the application for a patent for that 
was rejected, James J. McComb modified the 
Taylor tie into the "arrow tie" hereafter 
naentioned. 

On the 19th of November, 1859, John T. 
Butler obtained, in the United States, a pat- 
ent for an "improvement in fastening metal 
hoops on cotton bales." His device is a 
plate of metal with a rectangular hole cut in 
it, and no slit in its frame, with hooks formed 
of the ends of the hoop, and hooked around 
opposite sides of the plate, so that the ends 
will lie against the bale, and be held in place 
by the pressure of the hale against them. 
His claim is to such combination, and is, in 
fact, like Taylor's, except as to the slit in the 
irame. 

On the 29th of January, 1861, James J. 
MeComb obtained, in the United States, a 
patent for an "improvement in iron ties for 
cotton bales." He takes a plate of metal, 
with a five-sided hole in it, whose two long- 
est sides are opposite each other and equal 
and parallel, and equal in length to the width 
of the hoop to be used. From one of such 
longest sides, through the frame, to the out- 
side, a slit or slot is cut, one side of which 
is turned outward a little, to facilitate the 
insertion of the end of the hoop. The hole 
is lengthened, in the shape of an arrow, or 
in the form of two sides of an equilateral 
triangle, from the ends of its two longest 
sides, so that the point of the arrow and the 
side opposite to it are about equidistant from 
the outside of the frame. The slit is nearer 
to the side opposite the point of the arrow, 
than it is to the place where the arrow shape 
commences. One hook of the hoop covers 
the slot, and the other is hooked around the 
opposite side. The claim is to the arrow- 
shaped hole. The specification says, that the 
design of the arrow-shaped end is not only 
to force the hoop over the slot, which it does 
with certainty, when the bale expands after 
being released from the press, but also to 
secure an equal bearing on the separate parts 
of the slit side. James J. McComb put this 
"arrow tie" into the market, and, being 
threatened by Cook with a suit for infringing 
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the third claim of his patent, in respect of 
the slit, a purchase of Cook's patent was 
made, and it was assigned to the plaintiff. 
Since the close of the war, in 1865, James J. 
McComb has kept the market at the South 
fully supplied with the "arrow tie" constmct- 
ed under Ids own and Cook's patents, and 
being what is called an "open slot" tie. Open 
slot ties made by other persons began to ap- 
pear in 1869. 

In March, 1872, a suit at law, brought by 
the plaintiff and her husband, in the circuit 
court for the district of Louisiana, against 
George Brodie, for an infringement of the 
third claim of the Cook patent, by making 
and selling an open slot tie, was tried be- 
fore a jury. There was a verdict, and a 
judgment, for the plaintiffs. In the same 
month, provisional injunctions were granted 
by the same court, in six suits, founded on 
the Cook patent, against six different forms 
of the open slot tie— the Gooch tie, the Wallis 
tie, the Alligator tie, the Dunn tie, the tie 
proceeded against in the suit at law against 
Brodie, and the tie known as the Beard tie, 
which is the one involved in the present suit. 
The suit at law, and these suits in equity, 
were before Judge Woods, the circuit judge. 
The extension of the Cook patent was op- 
posed by the proprietors of the Beard tie 
and of the Alligator tie, and othei*s. 

The control of the use of the open slot tie 
is very valuable pecuniarily, as that tie has 
practically superseded the closed slot tie. 
Hence, the zeal and ability with which this 
suit has been prosecuted and defended, and 
the importance of the questions involved to 
the parties and to the public. The Beard 
tie, (known also as the "Eureka tie,") which 
is the one sold by the defendant, is describ- 
ed in a patent gi-anted, in the United States, 
to George N. Beard, December 27th, 1870, for 
an "improvement in cotton bale ties." It is 
a plate with a rectangular oblong central 
hole in it, the two long sides of the hole 
being intended to receive and lie in the bends 
of the hooks formed by bending the ends of 
the hoop. The edges of such two long sides, 
instead of being straight lines, are slightly 
convex from end to end. The plate outside 
of the hole is made thicker and wider on one 
of the two sides which do not receive the 
hooks, than on the other side, and through the 
latter a slit or slot is cut from the outside 
into the central hole, to admit of the slippingof 
the bend of the hook through the slit into the 
central hole. The lips of the slit are turned 
down so as to bite into the bale. The tie 
is sold with one hook set in place. The other 
is readily slipped into its place, through the 
slit. The ends of the hoop lie next the bale. 
The tie is an effective one. It differs but 
little from the Taylor tie. As in that tie, 
there is no hook, in the Beard tie, pulling 
against the side in which the slit is cut, 
which is a feature of the "arrow tie," The 
Swett tie and the Butler tie had closed slots 
and no slit. 



It cannot be doubted-, that the form of tie 
with the slit so arranged that all there is 
to be done, of manipulation, to make the 
connection of the second end of the hoop 
with the tie-plate, after the hoop is brought 
around the bale, is to slip the hook, made 
by bending down the second end, through 
the slit, and into its place of bearing, is a 
great improvement over the complicated 
form of tie devised by Cook, and which, as 
the evidence shows, has gone wholly out of 
use. Nevertheless, it is claimed that the 
Beard tie, in common with all the other slit 
or open slot ties, embodies, by reason of the use 
of the slit to slip the bend of the hook in the 
hoop over the arm, the invention claimed in 
\ the third claim of the Cook patent. Adetermi- 
i nation of this question involves the con- 
' sti-uction and meaning of such third claim. 
It is urged, for the defense, that what Cook 
j does is to cut a slit or slot in the loop of 
I a buckle, so as to slip the hoop through the 
slit sidewise and flatwise, instead of pushing 
the end under an unslit loop, endwise, and 
then pulling the hoop through till it becomes 
flat; that, in the Beard tie, the slot is in one 
of the walls of the quadrangle which fomis 
the clasp itself, of which arrangement Cook 
gives no hint; that Beard uses such slot to 
dispense with passing the end of the hoop 
through a buckle, of which an-angement 
Cook gives no suggestion; and that Cook 
must pass both ends of the hoop through his 
buckle, and then uses the slit to get the pro- 
jecting bit of hoop under the loop, which is 
not the buckle or clasp, but merely an ap- 
purtenance to it It is true, that the Beard 
tie has no such loop as Cook has, and no 
j slit in any such loop, and uses a quadrangle 
I with a slit through one of its walls, as a 
clasp. But, these points of difference are, 
by no means, decisive of the question. Cook, 
in his third claim, speaks of slipping the end 
of the hoop sidewise underneath the bar, in 
contradistinction to passing such end through 
endwise. When there is no slit, the end of 
the hoop is passed through under the bar 
endwise; but, when there is a slit, such end 
is slipped sidewise underaeath the bar. The 
use of the slit enables the part of the hoop 
which is required to lie against the bar, to 
receive the pressure of the bar above it from 
the pressure of the bale below, to reach its 
proper place by being slipped through the 
slit, instead of reaching such place by fol- 
lowing the drawing or pushing of the part 
of the hoop intervening to the end, through 
underneath such bar. It is necessary for 
Cook to put the hoop in such place. If he 
did not, the stiuin of the compressed cotton 
would be likely to pull the hoop so as to 
destroy the loop around the second bar, and 
ultimately pull the second end of the hoop 
entirely out of the buckle. Therefore, the 
bar through which Cook cuts the slit, to en- 
able the otherwise free portion near the sec- 
ond end of the hoop to reach its proper 
place, is a part of the clasp or buckle, as 
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much so as any otlier necessary part of it. 
Cook completes his tie, of hoop and clasp, 
more readily and quickly, by the slipping 
operation through the slit. It is true, he has 
previously done something towards securing 
the hoop to the buckle, after bringing the 
hoop around the bale, but what he has done 
is ineffective, unless the fourth bar is made 
to surmount the otherwise free part of the 
hoop. He, therefore, invented and has claim- 
^ cutting the slit or slot through such bar, 
(which covers the cutting it through an 
equivalent bar or part of the clasp,) so as 
to enable the part of the hoop which is to 
rest under a bar of the clasp to be slipped 
sldewise through the slit or slot, and avoid 
putting the end of the hoop endwise through 
beneath such last named bar. There is no 
<:onnection between this claim and what is 
previously done with any other part of the 
hoop, or any other part of the clasp. The 
•claim is, distinctly, to the use of the slit or 
slot, so cut, to effect the result indicated, for 
the object indicated. It would make no dif- 
ference, in Cook's aritingement, if, instead 
ot lengthening the open space adjacent to his 
fourth bar, and cutting a slit in such fourth 
bar, he had left such open space as it was, 
and not slit the fourth bar, but made a slit 
through to the outside from one end of such 
open space. Such arrangement would have 
embodied his invention, and its use now 
would infringe his third claim, because it 
would effect the result indicated, for the ob- 
ject indicated, by substantially the same 
means and mode of operation. 

With this view of Cook's invention and 
third claim, it is very clear, that it is in- 
fringed by the Beard tie. Beard, by using 
his slit, enables the part of the hoop which 
is required to lie against the bar, to re- 
ceive the pressure of the bar above it from 
the pressure of the bale below, to reach its 
proper place, by being slipped through the 
slit. But for that, it would have to reach 
such place by being brought over the top of 
the bar and through the open central space, 
all the while following the drawing or push- 
ing of the part of the hoop intervening to 
the end, through underneath such bar, Beai*d 
must put the hoop in such place. If he did 
not, he would have no loop around such 
bar, and no tie. Such bar is a part of his 
clasp, and the bar through which his slit 
is cut is a part of his clasp; and it makes 
no difference, in the essential use of Cook's 
invention, that the bend of the hoop, in the 
Beard tie, does not embrace the side in 
which the slit is cut. Nor does it make any 
difference, that, in the Beard tie, the part of 
the hoop which is slipped under the arm 
is nearer to the bend of the loop than is the 
part which is slipped under the bar in the 
Cook tie; nor any difference, that, in the 
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Beard tie, the bend of the loop is slipped 
through the slit The part to be necessarily 
put in place is put in place by the same 
means. 

In the drawings of the English patent 
granted to George Hall, November 28th, 
1801, for an invention of "elastic fastenings 
for the shoes, and also for bands, garters, 
or ornaments for the knees, waist, arms, 
neck and head," there is an open slit or slot 
in the body of a quadrangular buckle, with 
four walls, to enable the bend of a loop to 
be passed through the open slot into the 
space within, so as to make the loop em- 
brace the walls adjacent to the open slot. 
But, rising from within, and pointing in the 
same direction as the entrance through the 
slit, and close to the gateway, on each side, 
is a sharp spike. On these two spikes the 
elastic fabric is to be impaled, and only 
through them is it to reach and embrace the 
walls on each side of the gateway. The ap- 
paratus was not to be used with a metallic 
band or hoop, nor with a rigid band, but 
with elastic bandages or strings. The spikes 
are made, by the specification and drawings, 
an indispensable accompaniment of the open 
slot. It is impossible to say, with truth, that 
Hall's arrangement would suggest, or con- 
tains, either Cook's arrangement or Beard's. 
Notwithstanding the open slot of Hall, the- 
application of the principle of looping over 
a hook, or slipping under a bai-, by means 
of an opening beyond thfe end of the hook, 
or of the bar, or in the bar, to making a cot- 
ton tie to be used with rigid metallic hoops, 
requu*ed experiment and involved the exer- 
cise of invention. 

As to the English provisional specification 
of Frederic James Pilliner, dated July 7th, 
1856, for "improvements in clasps or fasten- 
ings for waistbands, and other descriptions 
of bands or straps," the counsel for the de- 
fendant conceded, on the hearing, that Pilli- 
ner's clasp had no open slot. 

The link testified to by M. "W. Smith, as 
used in New Orleans as early as 1848, to 
connect the hames on a harness collar with 
the trace chains, and enable the two to be 
rapidly united, the link being stationary on 
the hames, and the trace being slipped side- 
wise, in loop, into the link, is an elongated 
split ring, wholly unadapted to make a cot- 
ton bale tie, and not suggestive of Cook's 
arrangement or of Beard's. 

Being satisfied of the clear right of the 
plaintiff in the premises, I must decree to 
her an account of profits and damages, in 
respect to the third claim of the Cook patent 
As the present suit it not on the extended 
term, and the first term has expired, there 
can be no injunction in this suit 

[For otlier cases involvinff this patent, see 
note to McGomb v. Brodie, Case No. 8,708.] 
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McCOjMB t. board of LIQUIDATION 
et al, 

[2 Woods, 48; 1 7 Ohi. Leg. News, 251.] 

Circuit Court, D. Louisiana. Nov. Term, 1874.3 

Bonds— State — Particolar Porpose op Issue- 
Subsequent DivEHsxos — Suit against State 
Officers — Amendment 11 to Constitution — 
Obligation of Contracts. 

^ 1. An. act of the legislature of a state author- 
iKed the issue of fifteen millions of dollars in new 
consolidated bonds, to be exchanged for old 
bonds of the state, at the rate of sixty cents 
of consolidated bonds for one dollar of the old 
bonds, and declared that the consolidated bonds 
should be used for no other purjwse tiian to take 
up the old bonds on the terms aforesaid, and lev- 
ied an annual tax for the payment of the princi- 
pal and interest of the consolidated bonds, and 
declared that every provision of lie act should 
be considered a contract between the state and the 
holders of consolidated bonds, and the terms of 
the act were accepted by many holders of old 
bends, and the exchange of bonds made: Meld, 
that a subsequent act of the legislature which 
authorized the payment of consolidated bonds 
to general creditors of the state, dollar for dollar, 
was a violation of said legislative contract with 
the holders of the consolidated bonds, and was 
null and void. 

2. A bill in equity brought in a United States 
court by the holder of such consolidated bonds 
against certain state officers to enjoin them from 
issuing consolidated bonds to the general credit- 
ors of the state, dollar for dollar, is not a suit 
against the state, and is not prohibited bv the 
eleventh amendment to the constitution of the 
United States. 

[Cited in Chaffraix v. Board of Liquidation. 
11 Fed. 639. 644.] 

3. The courts of the United States may enter- 
tain such a suit, and restrain the state officers 
from violating, under color of a void and uncon- 
stitutional law, the contract of the state with 
the complainants. 

This was a bill in equity, whicli was 
heard upon the motion of complainant [Hen- 
ry S. JrcComb,] for a preliminai-y injunc- 
tion. At the same time was heard a de- 
murrer to the bill filed by defendants. The 
bill was filed against William P. Kellogg, 
C. C. Antoine, Charles Clinton, Antoine Du- 
buclet, P. G. Deslonde and Michael Hahn, 
who, it is averred, constitute the board of 
liquidation of the state of Louisiana, and 
against the "Louisiana Levee Company," It 
alleges in substance that complainant is the 
owner of three consolidated bonds of the 
state of Louisiana for one thousand dollars 
each, issued by virtue of the provisions of 
an act of the general assembly, approved 
January 24, 1874, entitled "An act to provide 
for funding obligations of the state by ex- 
changing for bonds," etc.; that by the provi- 
sions of said act, the natural persons above 
named as defendants, who were respective- 
ly the governor, lieutenant governor, audi- 
tor of public accounts, treasurer, secretary 
of state, and speaker of the house of repre- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

^" y^^IF"^^ ^° P^rt ^<i reversed in part in 92 
U. S. o31.] I 
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sentatives of the state of Louisiana, were 
constituted a board of liquidation, which 
was empowered to exchange the consolidat- 
ed bonds, which they were authorized to is- 
sue by the act for all valid bonds and war- 
rants outstanding at the passage of the act, 
at the rate of sixty cents on the dollar. The 
bill further alleged that under and by virtue 
of an act of the general assembly passed 
February 20, 1875, the board of liquidation 
was authorized and required to issue to the 
defendant, the Louisiana Levee Company, 
consolidated bonds at par, for such sums as 
might be found due for work done by the 
company up to the first day of October, 
1873, after deducting credits and payments, 
and that unless restrained, the board of 
liquidation would issue the bonds accord- 
ingly. The complaint of the bill is that 
this action of the board will be in violation 
of the contract of the state, and will neces- 
sarily decrease the value of the bonds held 
by complainant; that the act of the legis- 
lature authorizing the issue of the bonds to 
the levee company is unconstitutional and 
void, and the bill therefore prays that the 
defendants, who constitute the board of 
liquidation, may be enjoined from issuing 
consolidated bonds to the levee company. 

For a better understanding of the case 
made by the bill, it will be necessary to re- 
cite more fully the provisions of the consti- 
tutional and statute laws of Louisiana re- 
ferred to in the bill. Section 1 of the act of 
January 24, 1875, popularly known as "the 
funding bill," provides that for the purpose 
of consolidating and reducing the floating 
and bonded debt of the state, the governor, 
lieutenant governor, auditor, treasurer, sec- 
retary of state, and speaker of the house of 
representatives, are authorized to prepare 
and issue bonds to be known as "consoli- 
dated bonds of the state of Louisiana," 

* * * to the amount of fifteen million dol- 
lars, or so much thereof as may be neces- 
sary. Section 2 declares that the officei-s 
designated shall constitute a board of liqui- 
dation. Section 3 provides that the consoli- 
dated bonds shall be exchanged by the 
board of liquidation for all valid outstanding 
bonds of the state,, and all valid warrants 
drawn previous to the passage of the act 

* * * at the rate of sixty cents in consoli- 
dated bonds for one dollar in outstanding 
bonds and all valid warrants. Section 5 
provides that "the consolidated bonds here- 
in authorized shall be held and used by said 
board of liquidation only for the purpose of 
exchange as aforesaid r said bonds shall be 
used for no other purpose or purposes than 
as authorized by this act," and imposes pen- 
alties on any member of the board of liqui- 
dation using or attempting to use them for 
any other purpose. Section 7 of the act de- 
clares that "a tax of five and a half mills on 
the dollar of the assessed value of all real 
and personal property in the state is hereby 
annually levied,, and. shall be collected foV 
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tlie pui-pose of paying tlie interest and prin- 
cipal of the consolidated bonds herein au- 
thorized, and the revenue derived therefrom 
is hereby set apart and appropriated to that 
purpose and no other. And it shall be 
deemed a felony for the fiscal agent, or any 
officer of the state, or board of liquidators, 
to divert said fund from its legitimate chan- 
nel as provided. « * * If there shall duir- 
ing any year be a surplus arising from said 
tax after paying all interest due in that 
year, such surplus shall be used for the pur- 
chase and retirement of bonds authorized by 
this act." Section 11 of the act declares, 
"that each provision of this act shall be and 
is hereby declared to be a contract between 
the state of Louisiana and each and every 
holder of the bonds issued under this act." 

Amendments to the constitution of the 
state of Louisiana were proposed by the leg- 
islature on the 24th of January, 1874, and 
adopted at the general election in Novem- 
ber, 1874. These declare; among other 
things, that "The issue of consolidated 
bonds authorized by the general assembly 
of the state, at its regular session in the 
year 1874, is hereby declared to create a 
valid contract between the state and each 
and every holder of said bonds which the 
state shall by no means and in no wise im- 
pair." The act of February 4, 1875, of 
which the bill complains as passed in* defi- 
ance of the rights of complainant, consti- 
tutes the standing committees on lands and 
levees of the two houses of the legislature, 
a joint committee "which is required to as- 
certain the amount due the Louisiana Levee 
Company for work done up to the first of 
October, 1873, after deducting all payments. 
The act further provides that it shall be the 
duty of the board of liquidation, upon the 
presentation to them of a report and cer- 
tificate from said joint committee of the 
amount due the levee company, to issue and 
deliver to said company a sufficient number 
of the consolidated bonds of the state of 
Louisiana to cover the indebtedness of the 
state to said levee company, as ascertained 
as aforesaid. [Of all these provisions of 
the public law the court talies judicial no- 
tice,] 3 

The Louisiana Levee Company has filed 
a demurrer to the bill, based on two grounds: 
1. That the bill did not show sufficient mat- 
'ter of equity to authorize a decree for the 
relief prayed for; and 2. That this court 
"had no jurisdiction over the acts and doings 
of the board of liquidation, or to prevent or 
hinder the general assembly of the state to 
acknowledge and adjust a debt due the de- 
fendant, and that the said parties are ex- 
empt from the jurisdiction and authority of 
the court in the premises. The demuri'er 
and the motion for the injunction were de- 
pendent the one upon the other, and were 
so considered and argued by counsel. 

3 [From 7 Chi. Leg. News, 251.] 



T. J- Semmes, for complainant. 
J. A. Campbell, for defendants. 

WOODS, Circuit Judge: 1. It is apparent 
to the most careless reader, that by the pas- 
sage of the so-called "Funding Act" the- 
state of iiouisiana undertook to make a con- 
tract with the holders of all valid outstand- 
ing bonds of the state and all valid war- 
rants drawn previous to the passage of the- 
act, who should accept its terms. What 
that contract was is not, difficult to deter- 
mine. On the one hand the holders of the- 
outstanding bonds and warrants drawn be- 
fore the passage of the act were to surren- 
der their evidences of debt, and receive in 
full satisfaction therefor sixty cents on the 
aollar, to be paid in the consolidated bonds 
of the state authorized by this act. On her 
part the state agreed to issue consolidated 
bonds to the amount of fifteen millions of 
dollars, "or so much thereof as might be 
necessary," to take up the bonds and war- 
rants at the rate just mentioned, and to 
pay the consolidated bonds over to the hold- 
ers of the outstanding bonds and warrants,, 
on the surrender of their evidences of debt 
to the board of liquidation. As an induce- 
ment to the holders of the bonds and war- 
rants, to take sixty per cent, of their claims,, 
not in cash, but in other evidences of debt,, 
the state agreed that the consolidated bonds, 
which were to be paid to these creditors of 
the statej should be held and used by the- 
board of liquidation, "only for the pui"pose of 
exchange as aforesaid," that "said bonds 
should be used for no other pui'pose or pur- 
poses than as authoi-ized by the funding act, 
and that a tax of five and a half mills on the 
dollar should be levied annually on all the- 
taxable property of the state, to pay the 
principal and interest on the consolidated 
bonds, and the revenue derived therefrom 
should be set apai't for that purpose and no- 
other." These are the express provisions of 
the act, and the act itself in terms declares 
that each provision shall be a contract be- 
tween the state and each and every holder- 
of consolidated bonds. Now what is it that 
the state, after entering into this solemn 
contract, proposes, by the act of February 
20, 1875, to do? To take a portion of the 
consolidated bonds which were to be Issued 
only to an amount sufficient to pay off the 
outstanding bonds and warrants at sixty 
cents on the dollar; which were authorized 
only for the purpose of being exchanged for 
bonds and warrants at that rate, which the 
state promised should be used for no other 
purpose or purposes, and any other use of 
which she declared shall be a felony; these 
bonds she proposes to give to a general 
creditor, dollar for dollar. This, it seems to 
me, would be a most palpable violation of a 
solemn public contract. 

The suggestion that the legislature has re- 
served the right to use such of the consoli- 
dated bonds as may not be necessary to. 
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take up the old bonds or warrants for the 
purpose of satisfying other creditors is a 
misconception of the funding act. In the 
first place, the contract Is (section 1), that 
the state will only issue so many consoli- 
dated bonds as may be necessaiy to take up 
the outstanding bonds and warrants; (sec- 
tion 3) that they shall be exchanged for all 
valid outstanding bonds and valid warrants 
drawn previous to the passage of the act, at 
the rate of sixty cents in consolidated bonds 
jfor one dollar in outstanding bonds and war- 
rants; and (section 5) that the consolidated 
bonds shall be used for no other pui-pose or 
purposes than as authorized by this act. 
Section 7 provides for a levy of a tax of five 
and a half mills to pay the consolidated 
bonds, principal and interest, and scrupu- 
lously devotes the proceeds of the tax to that 
purpose. Placing these provisions of the 
funding bill side by side, it is impossible to 
see where the state has resei-ved either an 
express or implied right to use the consoli- 
dated bonds to pay general creditors at par. 
The assumption appears to be at war, not 
only with the spirit and purpose of the fund- 
ing act, but with its express declarations, 
and the attempt so to use the bonds is a fla- 
grant breach of a contract, to which the 
honor and good faith of the state were 
pledged in the most explicit terms. An act 
of the general assembly which authorizes 
and directs such a violation of the conti'act 
of the state clearlj'^ impaire the oblfgation of 
the contract, and is therefore unconstitu- 
tional, null and void. 

, 2. Has a holder of the consolidated bonds 
any remedy against this threatened breach 
of his contract? and if he has, what is it? 
"When a state becomes a party to a con- 
tract, the same rules of law are applica- 
ble to her as to private parties. When she 
or her representatives are properly brought 
into the forum of litigation, neither she 
nor they can assert any right or immunity 
as incident to her political sovereignty." 
Davis V. Gray, 16 Wall. [83 U. S.] 232; Cur- 
ran V. Arkansas, 15 How. [56 U. S.] 308. 
It is objected to this bill, that in effect the 
state of Louisiana is a party, and that the 
11th amendment to the constitution of the 
United States forbids such a suit. This ob- 
jection is answered by a reference to the 
cases of Osborn v. Bank of U. S., 9 Wheat. 
[22 U. S.] 738, and Davis v. Gray, 16 Wall. 
[83 U. S.] 220. In the latter case the court 
says the cause of Osborn v. Bank, decid- 
ed: (1) That a circuit court of the United 
States may enjoin a state officer from exe- 
cuting a state law^ in conflict with the con- 
stitution of the United States, when such 
execution will violate the rights of com- 
plainants; (2) that when the state cannot be 
made a party, the court may decree against 
the officers of the state, in all respects as if 
the state were a party to the record; and 
(3) in deciding who are parties to the suit, 
the court will not look beyond the record. 



This authority seems to answer the objec- 
tion made to the jurisdiction of the court. 
The case is this: The state of Louisiana 
has entered into a contract with certain of 
her creditors. Certain officers of the state, 
without authority of any valid law, but pre- 
suming to act under a law of the legisla- 
ture, which is unconstitutional, and there- 
fore void and no law, are about to violate 
the contract of the state and inflict in'ep- 
arable injury upon the complainant. The 
authorities cited sustain the jurisdiction of 
the court, and justify it in interfering to 
prevent the mischief threatened. 

It is insisted for the defense, that the at- 
torney general of the United States is the 
only proper person to bring suit to have an 
act of the legislature declai-ed unconstitu- 
tional and void. The authoiities cited to 
sustain this proposition (Doolittle v. Super- 
visors, IS N. Y. 155; Roosevelt v. Draper, 
23 N. Y. 318; 1 Joyce, Prac. Inj. 746) eon- 
cede that this may be done by a private 
pei-son, when the act complained of involves 
some peculiar damage to his individual in- 
terests. This case falls clearly within this 
exception. My conviction is, tlierefore, that 
the demurrer to the bill is not well taken, 
and that the prayer for injunction pendente 
lite ought to be sustained. Ordered accord- 
ingly. 

[NOTE. On appeal to the supreme court, the 
decree of the circuit court was affirmed in re- 
spect to prohibiting the funding of the debt of 
the Louisiana Levee Company in the consoli- 
dated bonds issued under the act of 1874, and re- 
versed so far as it ruled that the said debts 
should not be liquidated by any other issue of 
bonds. 92 U. S. 531.] 
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MeCOMB et al. v. BRODIE. 

[1 Woods, 153; 5 Fish. Pat. Cas. 384; 2 O. G. 
117.] 1 ° 

Circuit Court, D. Louisiana. March 8, 1872. 

Patents — Three Ixvbxtioxs — Suit ox One- 
Same Process— All the Uses— Cotton 
Ties— Same Prixciple. 

1. There may be a claim for two inventions 
in the same patent if they both relate to the 
same machine or structure; and an action can 
be sustained for the infringement of either one 
of these separate inventions when claimed as 
separate and distinct in their character. 

2. Where plaintiff's patent covered three dif- 
ferent features of invention, but suit was 
brought on one claim only, the jury were in- 
structed to consider the case precisely as if the 
patent covered that claim alone. 

3. The third claim of letters patent for cotton- 
bale tie, granted Frederic Cook, March 2, 1858, 
construed to be for the right to use an open slot 
cut in a buckle, which, without the cut. would 
be a closed buckle, so as to allow the end of the 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and 'opinion are from 1 Woods, 153, 
and the statement is from 5 Fish, trat Cas. 
384.] 
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tie or hoop to "be slipped sidewise underneath the 
bar through which the slot is cut. 

4. If a party uses the open slot for passing 
the end of a cotton-tie sidewise under the slotted 
bar, it makes no difference whether such end is 
in the form of a loop or not, if the result at- 
tained is, that the end of the tie has been 
"slipped sidewise through the slot underneath 
the bar. so as to effect the fastening with great- 
er rapidity than by passing the tie through end- 
wise." 

5. A man can not have two patents for the 
same process, because for different purposes. 

C. T\Tien the means, devices, and organization 
are patented, the patentee is entitled to the ex- 
clusive use of this mechanical organization, de- 
vice, or means, for all the uses and purposes to 
which it can be applied, without regard to the 
purposes to which he supposed, originally, it was 
most applicable. 

7. To constitute infringement, the contrivan- 
ces must be substantially identical, and that is 
substantially identity which comprehends the 
application of the principle of the invention. 

8. If a party adopts a different mode of carry- 
ing the same principle into effect, and the prin- 
ciple admits of different forms, there is an iden- 
tity of principle though not of mode; and it 
makes no difference what additions to, or modifi- 
cation of, a patentee's invenlaon a defendant 
mav have made: if he has taken what belongs 
to the patentee, he has infringed, although, with 
his improvement, the original machine or device 
may be much more useful. 

9. All modes, however changed in form, but 
which act on the same principle and effect the 
same end, are within the patent; otherwise, a 
patent might be avoided by any one who pos- 
sessed ordinary mechanical skilL 

[Cited in Burke v. Partridge, 58 N. H. 353.] 

10. The rule of damages at law is not what 
the defendant has made, or what he misht have 
mffde, but it is the lose sustained by the plain- 
tiff by reason of the infringement. 

[Cited in Yale Lock Manuf'p Co. v. Sargent, 
117 U. S. 536, 6 Sup. Ct. Ct. 943.] 

11. If plaintiff was ready to supply the market 
with his patented goods, and his business was 
hindered or interfered with by the competition of 
defendant, plaintiff's damage will be the amount 
of profit which he has lost by reason of such in- 
terference. 

[Cited in Bigelow Carpet Co. v. Dobson, 10 
Fed. 387.] 

12. If a plaintiff neglects to prove that his pat- 
ented article was stamped, or tiiat he gave to the 
infringer the notice required by section 38 of act 
of July 8, 1870 [16 Stat. 203], a jury can not 
award him more than nominal damages. 

[Cited in Dunlap v. Schofield, 152 tJ. S. 244, 
14 Sup. Ct. 578.] 

2 [Suit brought upon letters patent [No. 
19,490] for an "improvement in metallic ties 
for cotton-bales," granted to Frederic Cook, 
March 2, 1858, and assigned to plaintiffs. 
The defendant, by way of reconvention, un- 
der the code of Louisiana, in addition to the 
denial of infringement, claimed that the 
plaintiffs were infringing patent for "im- 
provement in cotton-bale ties," granted to 
him, March 22, 1859, and reissued April 27, 
1869, and prayed judgment for damages 
against them. The two actions were tried 
together. 

[In the accompanying engravings, K repre- 

2 [From 5 Fish. Pat. Cas. 384.] 
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sents the Cook tie, having three slots and 
four bars. One end of the band was passed 
over the first bar on the left, through the 
fi}'st slot, under tlie second bar, through the 
second slot, and ax-ound the third bar. The 
end was then brought back under the second 
bar, and thrust through the first slot and 
over the first bar. The other end of the 
hoop having passed around the bale, was 
thrust under the fourth bar, through the 
third slot, over the third bar, through the 
second slot, around the second bar, thence 
back over the third bar, through the third 
slot, and under the fourth bar. To avoid 
the necessity of thrusting the end of the 
band under the fourth bar, the patentee 
cut a slit or opening, H, through the fourth 
bar, I, into the third slot, L, so that the 
band, when the slack was fully taken up 
and the end was bent over to form the 




r?^ 



C 






final fastening, could be passed sidewise 
through the opening into the slot and under 
the fourth bar, so as to effect the fastening 
with greater facility and rapidity. In the 
first engraving, the band is represented as 
passing through this opening; while in the 
second, it is shown in place. The claim of 
the patent upon which the whole contro- 
versy turned, was as follows: "The herein- 
described 'slot' cut through one bar of clasp, 
which enables the end of the tie or hoop to be 
slipped sidewise underneath the bar in clasp, 
so as to effect the fastening with greater 
rapidity than by passing the end of the tie 
through endwise." 

[The accompanying engravings represent 
the tie made and sold by the defendant. The 
ends of the band were bent into the form 
of loops, and slipped through the opening 
into the slot. The tie was then turned so 
as to bring the bar through which the slit 
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"was cut into the line of draft, the hoop em- 
hi^cing the bar on hoth sides of the slit, and 
the ends of the hoop being kept from open- 




C\ 



I 



} 



ing or slipping by the expansion of the cot- 
ton when the bale was released from the 
press. 

[The patent of the defendant contained the 
following claim: "The connecting link of 
a bale-tie, having a slit or opening through 
its side or end, through which the hoop can 
be introduced into the link, as herein de- 
scribed, and as reoresented in figures 6, 7, 13, 
and 14." 




[The "arrow" tie, manufactured and sold 
by the plaintiffs, and the subject of the suit 
in reconvention, is illustrated by the above 
engraving, which gives a bottom view of the 
tie, with the inserted hooks or ends of the 
band. The end of the band, by which the 
fastening is effected, is bent into hook 
form, and the hooks slipped sidewise through 
the opening, E, F, 6, H, into the triangular 
space, I, J, K. The strain upon the band 
causes the loop to slip back into the rectan- 



gular poi-tion of the slot, I, K, L, il, and to 
cover the opening by embracing the bar on 
each side of it The ends of the band are 
held by the pressure of the bale, as in the- 
Brodie tie.j 2 

W. M. Eandolph, G. Roselius, F. A. Camp- 
bell, and S. S. Fisher, for plaintiffs. 
Semmes & Mott, for defendant 

WOODS, Circuit Judge (charging jury). The 
plaintiffs, Mary Frances McComb and her 
husband, James Jennings McComb, who sues 
for himself and to assist his said wife, allege 
that Frederic Cook, March 2, 1858, obtained 
from the United States patent office letters 
patent of that date for an improvement in 
metallic ties for cotton-bales, issued to him 
as the original and first inventor; and that 
said Cook, for a legal consideration, after- 
wards assigned to the plaintiff, Jlaiy Frances 
McGomb, the full and exclusive right to his 
said improvement and invention covered by 
said patent, whereby, under the laws of the 
state of Ixjuisiana, both the said plaintiffs 
have the same rights and to the same extent 
j that were granted to said Cook; that they 
have, since said assignment and the said 
Cook before said assignment, and immediate- 
ly after the issuance of the patent, put upon 
the market and sold to the public saM inven- 
tion and ties made on the principle described 
in said patent; and that the defendant, 
George Brodie, knowing the rights of plain- 
tiffs, and that they were making large profits 
by the sale of cotton-ties made according to 
the plan covered, by said patent, and with 
the purpose of invading the rights of said 
plaintiffs, did, m the year 1868, and after the 
date of said patent and the assignment, make 
and use, and vend to others to be used, the 
invention aforesaid, without license from 
plaintiffs, or either of them, to the amount of 
two hundi-ed tons of cotton-ties, to the dam- 
age of plaintiffs in the sum of ten thousand 
dollai-s. 

The answer of defendant to this, the plain- 
tiffs' cause of action, is substantially a denial 
of the averment that he has in any manner 
violated the rights of petitioners by the man- 
ufacture, use, or sale of ties made on the 
mechanical principle secured by said letters 
patent; or that he has at any time made, 
used, or vended to others to be used, the in- 
vention described in the lettei-s patent afore- 
said. 

The defendant, by way of reconvention, also 
alleges, that on March 22, 1859, he obtained 
from the United States patent office letters 
patent of that date for an improvement in 
cotton-bale ties, which said letters patent 
were surrendered April 27, 1869, and, on that 
date, a patent with amended specifications 
and claims was reissued to him; and that 
since April 27, 1869, plaintiffs iiave infi-inged 
on his said invention, by making, using, and 
vending to others to be used, large numbers 

2 [From 5 Fish. Pat Cas. 384.] 
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of said ties, made according to the plan pat- 
ented by liim, and without his license, to 
liis damage four hundred thousand dollars, 
for which amount he, assuming the character 
■of plaintiff in reconyention, prays judgment. 
Under tlie practice in this state, the denial 
■of plaintiff of the reconventional demand of 
defendant is presumed, and no formal written 
denial is required. This abstract of the plead- 
ings presents the issues of fact submitted for 
.your decision. 

Tour first inquiry will therefore be, has the 
defendant invaded the rights of the plaintiffs 
"by making, using, or vending, without their 
permission, the device or contrivance secured 
to them by the letters patent issued to Cook? 
'To maintain the issue on their part, plaintiffs 
introduced the letters patent granted to Cook, 
with the accompanying model, draughts, and 
schedule, showing the claims of the patentee 
and the assignment to them of all the rights 
secm'ed by said letters patent. Whatever in- 
vention, therefore, Cook had secured to him 
by his patent is now the property of plain- 
tiffs. The schedule referred to in Cook's pat- 
ent, and making part of the same, and which 
is in evidence, discloses that the patent was 
intended to cover three separate and distinct 
inventions: 1. A friction-buckle or clasp, rep- 
resented by figures 1, 2, and 3, showing the 
different views of it, for attaching the ends 
of iron ties or lioops for fastening cotton-bales 
or other packages. 2. The manner of looping 
the ends of the iron ties or boops into a 
buckle, by the form of which they are pre- 
vented from slipping by friction when the 
sti'ain of the expansion of the bale comes on 
the ties. 3. The slot cut through one bar of 
iiie clasp or buckle, as shown in the diagram, 
which enables the end of the tie or hoop to 
be slipped sidewise underneath the bar in the 
clasp or buckle, so as to effect the fastening 
with greater rapidity than by passmg the 
end of the tie through endwise. On this trial 
plaintiffs say that they complain only of the 
infringement of the device last above named. 
Independent tilings, separable and separate 
things, where any combination arises, pro- 
vided they are cognate, relate to the same 
invention and have relation to 'the same sub- 
ject matter, the same object to be accomp- 
lished; undoubtedly these separate claims 
can be made in the same patent. Densmore 
T. Schofield [Case No. 3,809]. 

There can be no question that there may be 
a claim for two inventions in the same pat- 
ent, if they both relate to the same machine 
or structm-e, and an action can be sustained 
for the infringement of either one or the other 
of these separate inventions, when claimed 
as separate and distinct in their character. 
Lee V. Blandy [Id. 8,182]; Electric Tel. Go. 
V. Brett, 4 Law & Bq. Rep. 35S; Norm. Pat. 
108, 109. So the patent of Cook covering, 
.^s we have said, three separate and dis- 
-tinct inventions, and these inventions all be- 
ing cognate and relating to the same subject 
anatter, the plaintiffs may well prosecute for 
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the infringement of any one of them. They 
have elected to do this in the case on trial, 
and they only demand damages for the in- 
fringement of the last claim set out in the 
schedule. This claim, as already stated, is 
for a slot cut through one bar of the" buckle 
or clasp for uniting cotton-ties, which enables 
the end of the tie or hoop to be slipped side- 
wise underneath the bar in the clasp or 
buckle, so as to effect the fastening with 
greater rapidity than by passing the end of 
the tie through endwise. You are authorized 
to consider this case precisely as if Cook's 
patent covered only the last daim just set 
out; in other words, as if the patent secured 
the right to a slot cut through the clasp or 
buckle for uniting cotton-ties, so as to enable 
the end of the tie to be slipped sidewise un- 
der the bar of the buckle instead of endwise, 
and nothing else. 

The production of the patent is prima facie 
evidence that the several grants of right con- 
tained in it are valid, and that the several 
things, matters, and devices covered by it 
were new; that they were useful; that they 
were the invention of Cook. Potter v. Hol- 
land [Case No. 11,330]. 

It was competent for defendant, by giving 
thirty days' notice thereof to plaintiffs, to 
show, if he could, either, first, that the in- 
vention had been patented or described in 
some printed publication prior to Cook's sup- 
posed invention; or, second, that Cook was 
not the original inventor or discoverer of any 
material or substantial part of the thing pat- 
ented; or, third, that it had been in public 
use or on sale in this country for more than 
two years before his application for a patrait, 
or had been abandoned to the public. Act 
Cong. July 8, 1870, § 61 [16 Stat 208]. This 
notice was not given, and these matters are 
not at issue; nor is there any denial that the 
device described in Cook's third or last claim 
is useful. You may then take it as estab- 
lished that this invention was, when patented, 
new; that it is useful; that Cook was the 
first inventor; and that, by assignment, plain- 
tiffs are invested with all the rights of Cook 
in the patent. In other words, there has been 
no attempt to overthrow the prima facie ease 
made by the production of the patent and its 
assignment. 

But the question is made, was the device 
or invention described in Cook's third claim 
a patentable device or invention? The pat- 
ent itself is prima facie evidence that it 
was. A patent can not be granted for a 
principle or an idea, or for any abstraction 
whatever; for instance, for the naked idea 
of a slit, slot, or aperture, disconnected from 
any application. But when the idea is ap- 
plied to a material thing, so as to produce 
a new and useful effect or result, it ceases 
to be absti'act, and becomes a proper subject 
to be covered by a patent. For instance, the 
idea of bending the end of a cotton-tie in a 
particular manner, would not be the subject 
of a patent; but when the idea is applied 
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to tile fastening of the tie to a clasp or 
buckle, so as to procluce a new and useful 
result, then it becomes patentable. So the 
abstract idea of a slot in a buckle is not of it- 
self patentable; but when the idea is applied 
to a buckle, so .that the result is new and 
useful, or so that an end is accomplished in 
a novel and useful manner, then the idea 
ceases to be abstract, and becomes the prop- 
er subject of a patent. I, therefore, instruct 
yon, that the open slot cut through one bar 
of a buckle in a cotton-tie, for the purpose 
set foi-th in Cook's third claim, is patentable; 
and, considered as separate and distinct from 
the other inventions covered by his patent, 
is a valid and patentable subject matter. 

The court having thus disposed of the 
foregoing questions, it will be your duty to 
decide whether the defendant has, as alleged 
by the plaintiffs, infringed their rights un- 
der the Cook patent In order that you may 
reach an intelligent conclusion on the sub- 
ject, it is proper for the court to construe 
for you the third claim of Cook's patent, 
which is the only one alleged to be in- 
fringed by the defendant. What is secured 
by this claim is the right to use an open cut 
in a buckle, which, without the cut, would 
be a closed buckle, so as to allow the end of 
the tie or hoop to be slipped sidewise undei-- 
neath the bar through which the slot is cut, 
and thereby to effect the fastening with 
greater ease, and obviate the necessity of 
the difficult process of pushing the end of 
the tie endwise under the bar. The specifica- 
tion and model are both in evidence, and you 
will have no difficulty in comprehending the 
-idea of the inventor. The patent covers all 
the modes and processes by which the prin- 
ciple of the invention is made operative in 
practice. Tilghman v. Werk [Case No, 14,- 
046]. The man who has made the first in- 
vention has it for all the uses to which it is 
applicable. Woodman v. Stimpson [Id. 17,- 
979]. A man can not even have two patents 
for the same process, because for different 
purposes. When the means, devices, and or- 
ganization are patented, the patentee is en- 
titled to the exclusive use of this mechanical 
oi-ganization, device, or means for all the 
uses and purposes to which it can be applied 
—to every function, power, and capacity of 
his patented machine or device— without re- 
gard to the purposes to which he supposed 
originally it was most applicatile. Conover 
V. Roach [Id. 3,125]. 

The plaintiffs claim the open slot in a 
buckle to facilitate the passage of the end 
of a cotton-tie under the bar of the buckle 
sidewise and not endwise. Now, he is en- 
titled to the benefit of that device when that 
purpose is accomplished by the means pro- 
vided, and substantially in the manner pro- 
vided. If a party uses the open slot describ- 
ed in the third claim of this patent for pass- 
ing the end of a cotton-tie sidewise under 
the slotted bar, it makes no difference wheth- 
er such end is in the form of a loop or not. 



if the result attained is that the end of a tie 
has been "slipped sidewise through the slot 
underneath the bar, so as to effect the fasten- 
ing with gi-eater rapidity than by passing 
the end of the tie through endwise." Then 
the result is the result claimed by the pat- 
ent and it is accomplished substantially by 
the means set forth in the patent I say to 
you, therefore, that the third claim of the 
Cook patent covers the open slot in a cot- 
ton-tie buckle used for the purpose of pass- 
ing the end of the tie sidewise through the 
slot under the bar, no matter by what other 
manipulation of the tie that result is at- 
tained; and I say to you, further, that it is 
not necessarily connected with the remain- 
der of the Cook tie. and it covers the open 
slot used on other forms of buckle for sub- 
stantially the same purpose, and in substan- 
tially the same way. 

With these instructions in mind, you will 
decide the issue whether or not defendant 
has infringed upon the third claim of plain- 
tiff's patent The defendant contends that 
the tie sold by him, and which has been ex- 
hibited to you, is not an infringement upon 
the patent of the plaintiffs; that the princi- 
ple of the two is not identical, but different 
Whether this is the fact, you must determine 
from the weight of the evidence, under the 
instructions of the court. If the device oii 
the buckle sold by defendant for the pur- 
pose of passing the end of the tie under the 
slotted bar is substantially the same as the 
device claimed by plaintiffs' patent, then de- 
fendant has infringed upon plaintiffs' inven- 
tion. The contrivances for the purpose in 
view must be substantially identical, and 
that is substantial identity which compre- 
hends the application of the principle of the 
invention. If a party adopts a different 
mode of carrying the same principle Into 
effect and the principle admits of different 
forms, there is an identity of principle, 
though not of mode. Page v. Pen-y [Id. 10,- 
662]. And it makes no matter what addi- 
tions to or modifications of a patentee's in- 
vention a defendant may have made: If he 
has taken what belongs to the patentee he 
has infringed, although with his improve- 
ment the original machine or device may be 
much more useful. Howe v. Jlorton [Id. 
6,769]. All modes, however changed in form, 
but which act on the same principle and ef- 
fect the same end, are within the patent; 
otherwise a patent might be avoided by any 
one who possessed ordinary mechanical* skill. 
If you shall reach the conclusion that de- 
fendant has not infringed the patent of 
plaintiffs, that will conclude your duties on 
this branch of the case; but if you find he 
has infringed, it will then be your duty to 
pass upon the question of damages. The 
amount of damages is a question solely for 
your consideration; but it is the duty of the 
court to instruct you as to the rules of law 
by which the damages are to be estimated. 
This rule is not what defendant made by 
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the infringement, or what he might have 
made, but it is the loss sustained by plain- 
tiffs by reason of the infringement. The 
amount of tliis loss you must gather from 
the evidence. It is proper to inquire how- 
many customers were diverted from plain- 
, tiffs by the wrongful conduct of defendant, 
and what loss plaintiffs have sustained in 
profits by reason of such diversions. If plain- 
tiffs were ready to supply the market with 
their patented goods, and their business was 
hindered or interfered with by the competi- 
tion of defendant, plaintiffs' damages will 
be the amount of profit which they have lost 
by reason of such interference. 

It now remains to consider the other 
branch of the ease— to wit. the defendant's 
claim in reconvention. This claim of defend- 
ant has already been stated in giving the 
substance of his answer, and you are to con- 
sider and determine from the proofs whether 
plaintiffs have infringed upon the patent of 
defendant. To assist you in this inquiry, it 
is the duty of the court to construe the let- 
ters patent under which defendant claims. 
The third claim in defendant's reissued pat- 
ent covers a link made with an open slot, of 
such a construction that the tie can be in- 
troduced in the manner shown in figures 6, 
7, 13, and 14, which permits the link to be 
turned after the hoop has been inserted. 
This patent of defendant does not cover the 
open slot, as claimed by plaintiffs. It is in 
proof, and there seems to be no controversy 
upon the point, that the plaintiff, J. J. Mc- 
Comb, has sold what is known to be the 
arrow-tie, and it is the sale of this tie which 
tlie" defendant claims to be an infringement 
upon his patent. I instruct you, if the ar- 
row-tie is so constnieted that it can not be 
turned after the tie is passed through the 
slot in substantially the same way as describ- 
ed in Brodie's patent, it will not infringe that 
patent But if it can be so turned, and is 
intended to be used in that way, or is so used 
by plaintiffs, then it is an infringement 
The principles of law laid down in reference 
to the plaintiffs' branch of the case apply to 
and will govern the branch now under con- 
sideration. If, however, you should be of 
the opinion that plaintiffs have infringed on 
defendant's patent, you will not be author- 
ized to return any damages for him if he fail- 
ed to show that he has so complied with the 
law as to entitle him to recover damages. 
The act of congress, approved July 8, 1870, 
§ 38 (16 Stat 203), requires that every pat- 
ented ax-ticle sold shall be stamped with the 
word "patented," and the day and year Ihe 
patent was granted; and, in any suits for 
infringement by the party failing so to mark, 
no damages shall be recovered by plaintiff, 
e.xcept on proof that the defendant was duly 
notified of such infringement, and contlnueil, 
after such notice, to make, use, and vend the 
article patented. So that, if defendant has 
neglected to prove that his patented article 
was stamped, or that he gave tne notice re- 
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quired by the statute, you can not award him 
more than nominal damages. My recollec- 
tion is that no such proof was offered; and, 
if this be so, you can return nominal dam- 
ages only for defendant. This comprises all 
that I deem necessary to say, except to add 
that your duty is to approach the considem- 
tion of the case with minds unbiased and un- 
infiuenced, save by the testimony, the argu- 
ments of counsel, and the charge of the 
court. 

It is your duty to dismiss from your minds 
all preconceived opinions of the merits of 
this controversy, if any such you have, and 
decide the case as it has been submitted to 
you. Your function is to pass upon the is- 
sues of fact, applying the law as given you 
in charge by the court. Such is the rule for 
the administration of justice, and such is 
the obligation of your oath, 

[The jury found a verdict for plaintiffs, and 
rejected the claim of defendant in reconvention. 
Upon the verdict, the court rendered judgment 
for plaintiffs, with costs.] 2 

[Patent No. 19,490 Avas granted to F. Cook 
March 2, 1S58. For other cases involving this 
patent, see MeComb v. Beard, Case No. 8,706; 
Cook V, Ern«st, Id. 3,155; American Cotton Tie 
Co, V. Simmons, 106 U. S. 89, 1 Sup. Ct. 52.] 



Case No. 8,709. 

McCOMB V. CREDIT MOBIUBR et al. 

[5 Reporter, 390; i 35 Leg. Int. 29; 13 Phila. 

468; 5 Wkly. Notes Cas. 80; 24 Int Rev. 

Rec. 223; 25 Pittsb. Leg, J. 188.] 

Circuit Court, E. D. Pennsylvania. Jan. 8, 
1878. 

C0RP0RATI0>fS— SnARES—SALE TO ALLEGED AGEST 

— ^Payment by Draft on Pdrchaser — ^Refusal 

TO Accept Draft — Shares kot Delivered — 

Contract. 

The sale of the shares of a corporation by the 
oiBcers thereof to an alleged agent, and the re- 
ceipt of a draft from him, for the purchase- 
money, on the alleged purchaser, is a sale for 
cash. And the refusal of the alleged purchaser 
to pay the draft, the shares not having been de- 
livered, ends any claim of the alleged purchas- 
er, or. of the alleged agent, on or for the shares. 

In equity. The bill set forth that in March, 
1866, the complainant [Henry S.] McComb 
agreed with Crane, the treasurer of the Cred- 
it Mobilier, to take two hundred and fifty 
shares of the capital stock of the corporation, 
and draw for that amount on Fant for whom 
the shares were taken. ■Fant declined pay- 
ing the <5raft and taking the stock. McComb 
then agreed to take up the draft, and Fant 
transferred his right to the stock to him. 
McComb tendered $25,000, the agreed price 
of the shares in May, 1866, but refused to al- 
low Crane to have the money, unless he 
would then issue him a certificate. Crane 
offered a receipt, and promised a certificate 
on the return of the president, who was then- 

2 [From 5 Fish. Pat Cas. 384.] 
1 [Reprinted from 5 Reporter, 390, by jitr- 
mission.] 
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In Omalia. JlcComb refused to pay on these 
terms. In June, 1S66, the entry of the re- 
<;eipt of the ?25,000 for the stock by the draft 
•on Fant was cancelled by a cross entry. 
The bill prayed that the stock should be is- 
sued to McComb with all dividends paid in 
the interval. Under the ruling of the court, 
the only, material point on the present hear- 
ing was whether an ownership of shares by 
■contract was shown. 

Jas. B. Gowen and Jeremiah S. Black, for 
'Complainant. 

The contract passed the title. The books 
showed that the draft on Fant was accepted 
as payment. While the stock was below 
par the plaintiff was given no reason to sup- 
pose his right would be denied, and the rem- 
tedy of the company was to sue on the draft. 

R. B. McMurtrie, contra. 

The contract was for cash, the draft being 
taken as cash. "When that was returned un- 
paid—no shares having been issued— the situ- 
ation of the parties was precisely that of a 
seller for cash who receives a check on a 
bank where there are no funds, and the 
goods have not been delivered.- The pur- 
chaser cannot keep the seller forever in the 
position of one who retaihs goods, as securi- 
ty for the price. The act of the company in 
cancelling the credit by the cross entry in 
June, 1866, showed they had abandoned the 
contract. After that the position of Mc- 
Comb was that of any other buyer for cash, 
where nothing had been paid and no delivery 
made. No title ever passed. It was merely 
contractual, and that ended by the neglect to 
pay within a reasonable time. 

McKBNNAN, Circuit Judge. The* Credit 
Mobilier of America is a corporation estab- 
lished by the laws of the state of Pennsyl- 
vania, and its officers, who represented it in 
the ti-ansaction upon which the complainant 
founds his title to relief, appear to have been 
authorized to receive subscriptions to its cap- 
ital stock, and to issue such stock to subscrib- 
*ers on payment of its par value in cash, and 
they may have had incidental authority to 
allow a reasonable time for such payment. 
But they had no power to give an indefinite 
•extension of credit, and the complainant 
could not by any arrangement or combina- 
tion with them obtain it. Dealing with the 
ministerial officei-s at a corporation touching 
SL subject over which they had only such con- 
trol as was clearly conceded to them, it was 
his duty to inquire into the source and extent 
of their authority, and he is, therefore, 
chargeable with knowledge of its limitations, 
^nd of the necessary conditions under which 
they could bind their constituent Upon the 
admitted facts in the case, there was no pay- 
ment or authorized waiver of payment of the 
■stock for which the complainant seeks to 
■^nake the defendants accountable. He did 
oiot, therefore, acquire any title to the stock. 



This view of the case rendei-s it unnecessary 
to consider whether the complainant's inac- 
tion, or imputed acts of disclaimer on his 
part, or his alleged assent to other disposi- 
tions of the stock," may have induced or sanc- 
tioned the issue of the stock of the whole cap- 
ital to other pei-sons, so that it would be 
against equity to sustain his present conten- 
tion. Irrespective of these considerations, 
the court is of opinion that he is not entitled 
to relief, and his bill is therefore dismissed 
with costs.. 



McCOMB (CHTCAGO, ST. L. & N. O. R. CO. 
v.). See Case No. 2,670. 



Case mo. 8,710. 

McCOMB V. ERNEST. 

[The case reported under above title in 1 
Woods, 195, is the same as Case No. 3,155.] 



Case Ho. 8,711. 

McCOSIBER V. CLARKE. 

[3 Crauch, C, C. 6.] i 

Circuit Court, District of Columbia. Dec. Term, 
1826. 

Notes — "Voluxtaky Indorseb — Presumption — 
Rights. 

If a man writes his name in blank on the back 
of a note to which he is not a party either as 
payee or indorsee, before the note comes into 
the hands of the plaintiff, the presumption is 
that he did so for the purpose of making himself 
liable as the indorser of an ordinary negotiable 
note, and as if it had been made payable to 
himself or order, and not otherwise; and he is 
entitled to all the rights of an indorser. 

[Cited in Buck v. Hutchins (Jlinn.) 47 N. W. 
809.] , 

Assumpsit, on a note made by one Mozart, 
payable to the plaintiff, or order, and in- 
dorsed in blank by the defendant. The first 
count charged the defendant as maker of a 
note, of similar import as that signed by Mo- 
zart The second count was upon an express 
guaranty of payment of the note of Mozart 
The third count also was upon the guai'- 
anty. The fourth count was upon a promise 
in writing to pay the debt due by Mozart to 
the plaintiff. 

Mr. Randall and R. S. Coxe, for plaintiff, 
contended that they have a right to write 
a promissory note over the name of the de- 
fendant, similar to that signed by Mozart; 
and cited Am. Prec. 49, 149; CoUis v. Em- 
ett 1 H. BL 313; Russel v. Langstaffe, 2 
Doug. 514; Josselyn v. Ames, 3 Mass. 274; 
Moies V. Bird, 11 Mass. 436; Violett v. Pat- 
ton, 5 Cranch [9 U. S.] 142. 

Mr. Moffit contra. The Massachusetts 
cases are under the peculiar law of that 
state. 

Mr. Swann, on the same side. If the pa- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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per is blank when issued witli the name up- 
on it, it may he filled up with an absolute 
promise; but when the note is made payable 
•by A to B, or order, and it be . afterwards 
indorsed by C, you can only fill it up with 
such an engagement as that of an indorser. 
1 Chit. Prom. Notes, 6i; Bishop v. Hay ward, 
4 Term B. 470; Mainwarmg v. Newman, 2 
Bos. & F. 125. 

Mr. Cose, in reply. If the defendant in- 
tended to limit his liability to that of an in- 
dorser, he would have taken care that tlie 
note should be made payable to himself in 
the usual form. 

THE COURT, on the next day, having ex- 
amined the authorities cited; and having al- 
so referred to the cases of Vowell v. Lyles 
[Case No. 17,021], in this court at Alexan- 
dria in July term, 1807; Cooke v. Weight- 
man D:d. 3,180], at the same term; Janney 
V. Geiger [Id. 7,212], at July term, 1809; 
and Offutt v. Hall [Id. 10,449], at July term, 
1808,— the latter of which cases is precisely 
like the present,— was of opinion, that from 
.the appearance of the note itself, the pre- 
sumption is that it was written on the. pa- 
per before the indorsement by the defendr 
ant; and that the indorsement was written 
before the note came into the hands of the 
plaintiff, and on the day of the date of the 
note; that if such were the facts, it is nat- 
ural to presume that the defendant wrote his 
name on the back of the note for the purpose 
of making himself liable as the indorser of 
an ordinary negotiable note, and as if it 
had been made payable to himself or order, 
and not otherwise; and that he was entitled 
to all the rights of an indorser. The plain- 
tiff then asked leave to amend, which was 
granted; a juror was withdrawn, and the 
cause continued. At a subsequent term the 
plaintiflE became nonsuit. 



McCDNB (COOLIDGE v.). See Case No. 
3,186. 

McCONICO (HOPKCRK v.). See Case J?o. 
6,G96. 



Case ISTo. 8,71S. 

In re McCONNELL. 

f9 N. B. R. 387; 1 10 Phila. 287; 31 Leg. Int. 
61; 21 Pittsb. Leg. J. 107.] 

Distrigt Oomrt, D. New Jersey, Feb. 3, 1874. 

Bankruptct- Amesdixo Proof— Security — 
Rest — Wages— Priokitt. 

1, A sale of the goods of a manufacturer who 
had been declared a bankrupt was made by 
order of court at the manufactory, and the pro- 
ceeds paid to the assignee, which amounted to 
two thousand one hundred and sisty-sis dollars 
and seventy-four cents. The landlord claimed 
two thousand seven hundred dollars for one 
year's rent; there was also due to operatives 
fifteen hundred dollars. The laws of New Jer- 
sey secure to the landlord a preference over oth- 

1 [Reprinted from 9 N. B. R. 387, by permis- 
sion.] 
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er creditors, for one year's rent, from the pro- 
ceeds of the sale of personal property on the_ de- 
mised premises; the same privilege to operatives 
in manufactories, for one month's wages. The 
landlord proved his claim for rent as an unse- 
cured creditor, but afterwards asked leave to 
amend the proof by setting forth his security. 
To this the assignee objected, and claimed fur- 
ther that the operatives were entitled to be paid 
for one month's wages in preference to the claim 
of the landlord. Held, that a creditor having se- 
curity, and proving his demand in ignorance of 
his privilege, and omitting to mention his security, 
should be allowed in the absence of fraud to 
amend his proof. 

2. The twenty-eighth section of the bankrupt 
act [of 1867 (14 Stat. 530)] does not give to the 
five classes of creditors therein enumerated, any 
priority over secured creditors. By the laws of 
New Jersey, landlords and operatives, in cases 
of this nature, are entitled to the payment of 
their preferred claims, pro rata. 

[In "the matter of William McConnell, a 
bankrupt] 

B. Mercer Shreve, for landlord. 
John H. Voorhees, for assignee and opera- 
tives. 



NIXON, District Judge. A petition in 
bankruptcy in this case was filed by credit- 
ors against the bankrupt. May 10th, 1873. 
After adjudication, but before the appoint- 
ment of the assignee, to wit, May 22d, 1873, 
upon representation made to the court, on 
behalf of the creditors, that the personal prop- 
erty of the bankrupt was of a perishable na- 
tui-e, and deteriorating in value, an order was 
entered directing the marshal in charge to 
make sale of the same, and to pay over the 
proceeds thereof to the assignee, when he 
should be appointed. The assignee has re- 
ceived from the marshal, and holds for dis- 
tribution, the sum of two thousand one hun- 
dred and sixty-six dollars and seventy-four 
cents, which is claimed by T. Edgar Hunt, 
the landlord of the bankrupt, for rent due 
to him from the bankrupt, at the date of 
adjudication, for the premises on which was 
the personal property, at the time of the sale. 
By the conti'act between the paities the 
amount of rent for one year to May 1st, 1873, 
due to the claimant, was two thousand seven 
hundred dollars and seventy-seven cents, for 
the payment of which he claims a lien and 
preference upon the fund in the hands of 
the assignee. The bankrupt at the date of 
the adjudication occupied the premises as a 
manufacturer, and was engaged in the manu- 
facturing business. He had in his employ a 
number of operatives, to whom he was in- 
debted in various sums for labor. It is also 
claimed that these operatives are entitled to 
a preference in the payment of their demands 
against the estate, First, by virtue of the 
first section of tlie act, entitled, "An act to se- 
cure to operatives in manufactories, and other 
employees, their wages," approved March 13tli, 
1856; and, second, by the provisions of the 
twenty-eighth section of the bankrupt act, 
subject, however, to the limitations .in. both 
of these acts. 
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First In regai'd to the claim of the land- 
lord. The hankrupt act makes no provision 
for a preference in favor of the landlord; hut, 
in its administration, it is tmdonhtedly the 
duty of the couit to recognize and enforce 
anj'^ lien "which he may have by virtue of the 
state law. In re Wynne [Case No. 18,117]. 
By the fourth section of the act eoneeming 
landlords and tenants (Nix. Dig. 490), no goods 
and chattels are liable to be taken from de- 
mised premises by virtue of any execution, 
attachment, or other process, unless the party 
at whose suit the process is sued out, before 
the removal of the goods from the premises, 
shall pay to the landlord all rent due, not ex- 
ceeding, however, one year's rent. The war- 
rant by which the mai-shal seized the goods 
and chattels in question being a process, the 
landlord's lien existed at the time of the 
seizure, and, in the theory upon which the 
bankrupt law is administei-ed, still exists up- 
on the fund in comt, unless he has done 
something to waive or avoid his preference. 
But it is insisted, in behalf of the assignee, 
that the landlord has waived his lien or se- 
curity, by making proof of his whole demand 
against the estate, as an unsecured claim. It 
appears that the 9th day of June, 1873, was 
the time appointed for the first meeting of the 
creditors for the election of an assignee; that 
the claimant made proof of his debt before 
E. R. Bullock, Esq., United States commis- 
sioner, on the 6th day of June, for three 
thousand one hundred and sixty-four dollai-s 
and thirteen cents, in which was included 
his claim for rent and interest thereon, 
amounting to two thousand nine hundred and 
seventy-five dollars and eighty-six cents; that 
he claimed the whole sum as imsecured cred- 
itor, alleging in his proof, that he had not re- 
ceived any satisfaction or security whatever, 
for any portion thereof, and that he filed this 
proof with the register, at the time of the 
election of the assignee, and participated as 
an unsecured creditor in the said election. 

It also appears in the evidence that the 
claimant has had conversations, not only with 
the mai-shal at the time of the sale, but with 
the assignee at various times since his ap- 
pointment, in reference to a lien which he had, 
or ought to have upon the goods, for the pay- 
ment of this rent; that these conversations, 
however, were rather suggestions on his pait 
that he should have a lien, than a claim that 
he had such right. He testified, that except 
these general talks on the subject, he never 
claimed of the assignee any preference as land- 
lord, imtil after he employed Mr. Shreve, as 
counsel, in October, 1873. It further appears 
that there is nothing in the case which in 
the slightest degi'ee impeaches the good faith 
of Dr. Hunt. He seems to have acted through- 
out, in ignorance of his privilege, as land- 
lord, and this ignorance arose either from his 
not making the proper inquiries in regard to 
his rights, or from being misled by those upon 
whom he relied for information. Under the 
circumstances, it becomes an interesting ques- 



tion, whether, in deference to the claims of 
the unsecured creditors, the court must hold 
these acts, or omissions, of the claimant to 
be a waiver of his security, or whether he 
should now be permitted to withdraw or 
amend his proof, and take the fund in satis- 
faction of his claim, as the landlord of the 
bankrupt. 

The general rule of law unquestionably Is, 
that a proof of debt by a secured creditor, 
without reference to the security, and with- 
out apprising the court of its existence, is a 
waiver and relinquishment of the security. 
Stewart v. Isidor, 5 Abb. Prac (U. S.) 68;. 
In re Bloss [Case No. 1,562]; Wallace v. Con- 
rad, 3 N. B. R. 10; In re Stansell [Case No. 
13,293). This result is supposed to spnng 
necessarily from the nature of the transac- 
tion, and because the creditor, by such proof, 
perpetrates a fraud upon the rights of the 
general creditors. The object of the proof is 
to enable him to have a voice in the selection 
of an assignee, and to participate in the divi- 
dends of the estate. A secured creditor can- 
not vote, nor can he share in the dividends), 
until the value of his security or lien has been 
ascertained, and he has proved for any ex- 
cess of his demand aboye its value. By prov- 
ing for his whole debt, and concealing his 
security, he puts himsdf in a position to have 
equal dividends with the other creditors, al- 
though he may also receive payments, in whole- 
or in pai-t, from the property on which he has 
his lien. But it is a familiar principle that, 
when the reason of a rule ceases, the rule 
itself does not apply. Was any such fraud 
intended, or could it result in the present 
case? The claimant does not insist upon, his 
lien, and at the same time asks that his- 
proof may stand. As soon as he is advised 
that a mistake has been committed in putting- 
in his proof, he asks to withdraw or amend 
it, in accordance with the requirements of 
the act. Why should he not be allowed to do 
so? Who has lost any^ rights by his mistake^ 
or been misled by it? His lien existed when 
the petition in bankruptcy was filed, and the- 
petitioning creditor knew, or ought to have 
known, that the interests of the general cred- 
itor in the estate were in subordination to his 
claim for rent, as the landlord of the premises. 
The only privilege resulting to the claimant, 
by filing his proof without referring to the 
lien, was, that he took part in the election 
of an assignee. My first impression was, that 
this ought to preclude him from being al- 
lowed to amend his proof. But there is no 
evidence that he gained any advantage there- 
by, or that the other creditors have been in 
any wise prejudiced in consequence of it, or 
that the claimant was influenced by any 
fraudulent intent in thus proceeding. In the 
absence of proof, it is the duty of the court 
to presume that none existed. 

The general rule above stated that a proof 
of claim, without naming the security, is an 
implied waiver or relinquishment of the se- 
curity, has long been recognized in the ad- 
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minlstratioa of bankraptey estates in Eng- 
land, and it is founded upon the presumption 
of fraud -in the creditor. The cases of Ex 
parte Solomon, 1 Glyn & J. 25; Ex parte 
Downes, 1 Hose, 96; and Ex parte Hornby, 
Buck, 351, — are generally relied on to sus- 
ta.in the rule. But in a subsequent case 
pending in the exchequer (Grugeon v. Ger- 
rard, 4 Young & C. 119), where this broad 
position "was urged by the counsel in the ar- 
gument, Maule, J., in delivering the opinion 
of the court, said: ""Whether, on application 
to the court of review, the assignees (in 
bankruptcy) may be able to make out a 
case, which may induce that court to order 
the. bank to deliver up their securities, is a 
matter on which It is not for us to speculate. 
Great jealousy is properly felt, on the part 
of those who exercise jurisdiction in bank- 
ruptcy, against permitting parties who have 
proved on the footing of holding no security, 
afterwards to withdraw their proof and set 
up a security. But where, as in this case, 
the proof has obviously been made in igno- 
rance of the existence of the security, it is 
highly probable that the court would grant 
relief." Under the bankruptcy act of 1841 
[5 Stat. 440], Judge Randall, of the district 
court for the Eastern district of Pennsyl- 
vania, in Ex parte Harwood [Case No. 6,185], 
allowed a creditor to withdraw the proof 
of his debt, it appearing that under a mis- 
take of the law, he had proved for the full 
amount of his demand, without deducting 
the value of his security. In delivering his 
opinion, he said: "In this case there was 
no concealment, and there is no allegation 
of fraud. Nor is it pretended that the 
creditor elected to surrender his securities, 
and come in on the estate for a dividend of 
the general assets. * * * The proof hav- 
ing been made for the fuU amount of the 
creditor's demand, without deducting the 
value of the security, as should have been 
done, and this appearing to be through 
mistake, the creditor has leave to withdraw 
his proof of debt." And under the present 
bankruptcy law. Judge Jackson, of the dis- 
trict court of West Virginia, in Re Brand 
[Id. 1,809], reached the same result. "The 
action of the creditor in the case," he said, 
"presents the naked question, whether, being 
ignorant of his legal rights, he shall be held 
to intend what his acts would seem to im- 
ply. I think not. It is manifest from his 
affidavit, that his object was to give the as- 
signee notice of his claim, and it evidently 
did not occur to him, that in doing so, he 
would waive any legal right. His action 
merely showed a want of familiarity with 
the provisions of the law. This fact should 
not operate to his prejudice, when we know 
that much diversity of opinion exists in the 
courts as to the true construction of some 
of its most important provisions. For the 
reasons assigned, I am not disposed to re- 
quire a o-editor, who inadvertently or igno- 
rantly proves his debt, unaccompanied with 



fraud, to surrender his lien and participate 
in the general distribution of assets, but feel 
inclined to permit a creditor, under such cir- 
cumstances, if he elect to do so, to withdraw 
the proof of his debt and rely upon his se- 
curity." 

Without multiplying authorities, I am 
of the opinion, that there is no proof of 
fraud on the part of the claimant, that 
should constrain the court to refuse to allow 
him to amend his proof in conformity with 
his rights in the estate at the time of the ad- 
judication, and that his mistake in the prem- 
ises ought not to be held to discharge his 
lien. But the case does not end here- The 
net proceeds of the sale of the goods and 
chattels amounted to two thousand one hun- 
dred and sixty-six dollars and seventy-four 
cents. The rent due to the claimant is ascer- 
tained to be two thousand seven hundred 
dollars and seventy-eight cents, which will 
more than absorb the fund in the hands of 
the assignee. It appears that there is also 
due to the laborers and operatives, for work 
and labor in the manufacturing establish- 
ment of the bankrupt, about eighteen hun- 
dred dollars; and the counsel of the as- 
signee insists that by the twenty-eighth sec- 
tion of the bankrupt act they are entitled 
to a preference over the landlord. But I 
think he has misapprehended the provisions 
and intent of the section. It creates pref- 
erences in the distribution of the bankrupt's 
assets, and states the order of payment to 
be observed by the assignee. It does not 
refer to any part of the estate derived, as in 
the present case, from the sale of property, 
on which creditors may have a specific lien. 
If the assignee has any distribution to make 
to the general unsecured creditors, he must 
take notice that this section enumerates five 
classes of creditors, who are to receive their 
claims in full, in the order stated, before 
any dividend is declared; the fourth class 
being to operatives, clerks, or house-seni-- 
ants, who are to be paid an amount not ex- 
ceeding fifty dollars, for labor performed 
within six months next preceding the first 
publication of the notice of the proceedings 
in bankruptcy. 

It is further insisted that the operatives 
and employees are entitled to be paid out of 
this fund, to the extent of one month's 
wages, in preference to the landlord, by the 
provisions of the first section of "the act to 
secure to operatives in manufactories, and 
other employees, their wages," passed by the 
legislature of New Jersey, and approved 
March 13th, 1856. The first section provides, 
that no goods or personal property, belong- 
ing to any manufacturer, or other person or 
corporation, shall be liable to be removed 
by virtue of any execution, attachment, or 
other process, unless the pai-ty at whose 
suit the process was issued, ehall first cause 
to be paid to the operatives, mechanics, and 
other employees, of the manufacturer, per- 
son, or corporation, the wages then owing 
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to them, provided the same shall not exceed 
one month's wages. The second and only 
remaining section, mates provision for 
their subsequent payment, if the officer hold- 
ing the writ should in fact remove the goods 
without first making the payment required 
in the first section. The phraseology of the 
two sections is so strikingly similar to the 
fourth and fifth sections of the act con- 
cerning landlords and tenants, that the con- 
clusion is irresistible, that the former was 
copied from the latter. What was the in- 
tention of the legislature in passing the lat- 
ter act? Did they mean to give to operatives 
and employees a preference over the land- 
lord, in the payment of a month's wages, or 
did they mean to put them upon the same 
footing? If the former, then the last enact- 
ment must be held to repeal pro tanto the 
sections which secure to the landlords a 
privilege over other creditors. But no'* re- 
pealing clause occurs, and repeals of stat- 
utes, by implication, are not favored by the 
courts. It was said by the supreme court, 
in McCool V. Smith, 1 Black [66 TJ. S.] 459, 
that one statute is not to be construed as 
a repeal of another if it be possible to recon- 
cile the two together. And Dwarris, in his 
Treatise on Statutes, 154, of the American 
edition, says: "Every affirmative statute is 
a repeal of a precedent affirmative statute, 
where its matter necessarily implies a nega- 
tive; but only so far as it is dearly and in- 
disputably contradictory and contrary to the 
former act In the very matter, and the re- 
pugnancy such, that the two acts cannot be 
reconciled; for then, 'leges posteriores, pri- 
ores contrarias abrogant.' The leaning of 
the courts is so strong against repealing the 
positive provisions of a former statute by 
construction as almost to establish the doc- 
trine of no repeal by implication." 

In the absence of repealing words, and 
where an apparent conflict arises between 
the new law and the old, it is the duty of the 
court, if possible, to give such a construc- 
tion to their provisions, that both may stand. 
This can only be done in the present case by 
holding that the legislature intended to give 
to the operatives and the landlord a prefer- 
ence over all other creditors, and at the same 
time to put them on an equal footing as to 
each other; and where the goods and chat- 
tels are not of sufficient value to pay both 
of these classes in full, to allow them to 
share the proceeds pro rata. 

It is therefore ordered that a reference be 
made to the register to ascertain the amounts 
due to the operatives, not exceeding in any 
case one month's wages, and not allowing 
interest after the date of adjudication, and 
that the assignee distribute pro rata the 
fund in hand to the claimant and to them, 
according to the proof of their respective 
demands. As no diligence has been mani- 
fested, either by the landlord or the work- 
men, to assert their lien upon the goods and 
chattels in question, and as the bankruptcy 



proceedings have been carried o'n by the as- 
signee, in ignorance of their intention to 
claim a preference, it may be proper to first 
deduct from the fund, at least a portion of 
the costs and expenses of the proceedings. 
But no order can be made in the matter un- 
til the court is better advised respecting 
the condition and assets of the bankrupt 
estate. 
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In re McCOPPIN. 

[5 Sawy. 630.] i 

Circuit Court, D. California. July 14, 1869. 

Natdralizatiox — Inaccurate Statements —No 
Deception Intended — Re-Katobalization. 

1. The validity and efficacy of a judgment ad- 
mitting a person to citizensliip, are not impaire<l 
by an inaccurate statement in its recitals; they 
constitute no part of the judgment. 

2. Accordingly, where the record of naturaliza- 
tion of an applicant for citizenship of the United 
States was perfect, but inaccurately recited that 
the applicant had resided within the United 
States for three years preceding his arrival at 
tlie age of twenly-one years, no deception being 
intended, the applicant being entitled to be ad- 
mitted on other grounds, and these facts appear- 
ing on an application for re-naturalization, it was 
held, that there was no occasion for further pro- 
ceedings, and the application was denied. 

Application was made by Frank McCop- 
pin to be re-naturalized. 

FIELD, Circuit Justice. This is an appli- 
cation on the part of Mr. McCoppin to this 
court "to re^naturalize him if, in its judg- 
ment, his former naturalization is defective 
or open to question." It appears that on the 
twelfth of December, 1864, the applicant was 
admitted as a citizen by the district com-t of 
the United States for this district The rec- 
ord of the proceeding recites, that the appli- 
cant at the time made a declaration of his 
intention to become a citizen, and proved by 
the oaths of P. H. Cannavan and Lafayette 
Maynard, citizens of the United States, his 
residence within the United States, for the 
previous five years, and for the three years 
next preceding his arrival at the age of 
twenty-one years, and his residence in Cali- 
fornia for one year, and that during that 
time he had behaved as a man of good moral 
character, attached to the principles of the 
constitution of the United States, and well 
disposed to the good order and happiness 
of the same, and that he took the customary 
oath to support the constitution and re- 
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nounced all allegiance and fidelity to every 
foreign power. 

Tbe applicant states that he was bom in 
Ireland on the fourth of July, 1834, and at 
the time he made his application to he ad- 
mitted as a citizen he was under the im- 
pression that he had arrived in the United 
States in 1852; but in this respect he is now 
satisfied he was mistaken, and that he ar- 
rived in 1S53; that his father arrived at the 
same time, and afterwards became a citizen; 
that he himself declared his intention to be- 
come a citizen in the court of common pleas 
for the city and county of New York on the 
eighteenth of June, 1857, and produces a 
certified copy of the declaration; that subse- 
quently he was advised, and for some years 
believed, that he was entitled to citizenship 
by reason of his nonage at the time of his 
arrival in the United States, and the subse- 
quent naturalization of his father; and that 
when informed of his error in this particular, 
he made formal application for admission 
to the district court 

The application in this case is an unusual 
one but, under the circumstances, a, very 
proper one, though, we think, if the district 
comt were in session, that it might with 
more propriety have been made to that court 
The applicant is the mayor of the city of 
San Francisco, and his citizenship is, there- 
fore, a matter of public interest The law 
implies that the officers of the mimieipality 
are citizens of the United States, and it was 
certainly under the belief that the applicant 
was a citizen that he received the suffrages 
of the people of the city and was installed 
into office. If, therefore, the proceeding by 
which he claims his citizenship is invalid or 
open to question, it is quite natural that he 
should desire that a new proceeding may 
be taken to establish his citizenship beyond 
a doubt. No such proceeding, however, is 
necessary. The record of naturalization in 
his case is perfect, and the judgment valid. 
Its validity and efficacy are in no respect 
impaired by the inaccurate statement in the 
recitals respecting the three years residence 
in the United States of the applicant previous 
to his attaining the age of twenty-one. The 
recitals constitute no part of the Judgment, 
and whether correct or otherwise, is imma- 
terial. The court was satisfied at the time 
of the sufficiency of the evidence presented to 
justify the admission of the applicant, and 
pronounced its judgment accordingly. 

Undoubtedly, the court might, in a proper 
case, set aside its judgment admitting a party 
to citizenship, if the party was not at the 
time entitled to admission, and the court had 
reason to believe that it had been intention- 
ally deceived. But in this ease there is ho 
grormd to suppose any deception was intend- 
ed, or for any imputation upon the motives 
of the applicant Me was at the time entitled 
to be admitted as a citizen on other grounds. 
He had declared his intention to become a 
citizen in one of the comts of record in the 
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city of New York, seven years before, and 
had resided in the United States for five 
years. This latter fact was established at 
the time before the district court, and is 
stated in the record. Upon these facts and 
the other matters as to character, and at- 
tachment to the principles of the constitu- 
tion, provedby the witnesses present, he could 
have been as readily admitted as upon the 
grounds stated. There is no occasion for any 
further proceedings in the matter. The ap- 
plication for re-naturalization is, therefore, 
denied. 
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Case No. 8,714. 

McCORD et al. v. McNEIL. 

[4 Dill. 173; i 17 Am. Law Reg. (N. S.) 52.] 

Circuit Court, W. D. aiissouri. 1877. 

Baskruptct — DissoiiOTiON OF Attachment i:f 

State Coukt bt Bankbuptot Proceedings 

—Rev, St. § 5044, Cokstbged. 

1. An attachment of the property of a debtor 
on mesne process is ipso facto dissolved by a deed 
of assignment made in bankruptcy if the proceed- 
ings in bankruptcy were commenced within four 
months after such attachment Rev. St § 5044; 
section 14 of original act. 

[See In re Hazens, Case No. 6,285.] 

2. In such a case the assignee's right is supe- 
rior to the right of the attaching creditor, al- 
though the attached property had been sold be- 
fore the commencement of the bankruptcy pro- 
eeediDgs, and the proceeds paid over to the cred- 
itor after the adjudication, but prior to the date 
of the deed of assignment 

3. Such a sale of the attached property and 
payment of the proceeds to the creditor, do not 
distinguish the case in principle from Bracken v. 
Johnston [Case No. 1,761]. 

Error to the district court of the United 
States for the Western district of Missouri. 

This was a suit brought in the district court 
of the United States by [Marvin B.] McNeU, 
as assignee of Broughton & Co., bankrupts, 
against [James] McCord, Nave & Co., to re- 
cover certain moneys received by them from 
the sherife of Clay eoimty, Kansas, the same 
being the proceeds of the sale of certain per- 
sonal property of Broughton & Co., which 
had been attached by McCord, Nave & Go. 
(the plaintifEs in error), in a suit brought by 
them against Broughton & Co. in the district 
court of said Clay county, and which, pend- 
ing the suit, had been sold by the sheriff un- 
der an order of said state coiu't. 

It is agreed that the facts are as f6llows: 
(1) On the 2d day of September, 1874, F. 
Delves Broughton and D. N. Fulton were co- 
partners in trade as merchants, under the 
firm name of F. Delves Broughton & Co., at 
Clay Center, Kansas. They were indebted to 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission,] 
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the defendants, merchants at Kansas City, 
Missouri, under the firm name of McCord, 
Nave & Co., in the sum of $1,072.39 and in- 
terest, for merchandise. On the 2d day of 
September, 1874, the defendants instituted 
suit against Broughton & Co., on theii' de- 
mand, in the district court of Clay county, 
Kansas, caused an attachment to issue, and 
the propei-ty of Broughton & Co. to be seized 
under the attachment. In the month of Sep- 
tember, the attaching creditors procured from 
the district court, under the provisions of the 
statutes of Kansas, an order for the sale of 
the property attached, and on the 6th day of 
October, under this order, the property Tvas 
sold by the sheriff of Clay county for $90S. 
The summons in the civil action was person- 
ally sei-ved upon the defendants, Broughton 
and Fulton, on the day it was issued, Sep- 
tember 2d, and was returnable September 
12th. The defendants, Broughton and Fulton, 
whoUy made default, and never answered. 
(2) On the 9th day of October, 1874, certain 
creditors of Broughton & Co., constituting 
the requisite number, filed in the district 
court of the United States for the district of 
Kansas a petition to have Broughton and Ful- 
ton declared bankrupts, and under this peti- 
tion, on the 28th day of October, the adjudica- 
tion of bankruptcy regularly passed. (3) On 
the ISth day of November, 1874, at the reg- 
ular term of the district court for Clay county, 
final judgment in the civil action and on the 
attachment was rendered in favor of McCord, 
Nave & Co., against Broughton &, Co., for 
$1,107.24, and an order made by the comt 
to pay proceeds of attached property to the 
plaintiffs in the judgment. Under this order 
the sheriff, on December 15th, 1874, after de- 
ducting $90 for costs, paid over to the judg- 
ment creditors, the defendants In this action, 
?818. (4) On the 28th day of Decembei-, 1874, 
the plaintiff in this suit was appointed as- 
signee in bankruptcy of Broughton & Co., 
and on same day the regular assignment was 
made by the register in charge; the plain- 
tiff is the present and sole assignee in bank- 
ruptcy of Broughton & Co. (5) The proceed- 
ing by attachment was not collusive between 
McCord, Nave & Co. and the bankrupts, nor 
was it in any way procured by the bankrupts. 
(6) The proceeding in bankruptcy was not 
suggested in the civil action, nor in the at- 
tachment proceedings. The assignee has nev- 
er intervened in the district court of Clay 
county to claim the proceeds of the attached 
property. The petitioning creditors in the 
banliruptcy proceedings had knowledge of the 
civil action and proceeding by attachment, 
but made no suggestion of the bankruptcy 
proceedings to the court. (7) The defendants 
had actual notice of the pendency of the pro- 
ceedings in bankruptcy a few days prior to 
the adjudication. (8) The plaintiff, on the 
8th of February, 1875, demanded of defend- 
ants the payment of $1,008-00, which defend- 
ants refused to pay. On these facts the dis- 
trict court rendered judgment for the assignee 



for the sum of $818 and interest from Febru- 
ary 8, 1875, to reverse which the defendants 
prosecute this writ of error. 

John K. Cravens, for plaintiffs in error. 
Gage & Ladd and Karnes & EJss, for de- 
fendant in error (the assignee). 

DILfliON, Circuit Judge. In the ease of 
Bracken v. Johnston [Case No. 1,761], it was 
decided by Mr. Justice Miller that a creditor 
who proceeds in the state court by a writ of 
attachment on which he seizes the property 
of his debtor and collects the judgment ob- 
tained in such suit by a sale of the property 
attached, is liable to the assignee in bank- 
ruptcy of the debtor appointed under pro- 
ceedings commenced in the bankruptcy court 
within four months of the levy of the attach- 
ment, although the assignee did not appear 
or defend the attachment suit or make any 
attempt to arrest the attachment proceed- 
ings. 

The case just cited was deliberately con- 
sidered, and it may not be improper to state, 
as illustrating the difficulty of the question 
involved, that the record in that case was 
informally laid before the judges of the su- 
preme court, and that they were equally di- 
vided in opinion. I had decided the same 
principle in Bradley v- Frost [Id. 1,780]. In 
the argument of the present case the learned 
counsel for the plaintiffs in error admitted 
that those cases were within section 5044 of 
the Revised Statutes, and decisive against 
him unless this case can be distinguished. Ho 
insists that this case can be distinguished 
from those on the ground that under section 
5044 it is the deed of assignment which re- 
lates back to the commencement of the pro- 
ceedings in bankruptcy, and which has the 
effect to dissolve any attachment of property' 
on mesne process made within four months 
next preceding the commencement of the 
bankruptcy proceedings. 

In this case the property attached had been 
sold pending the suit in the state court, three 
days before th& petition in bankruptcy was 
filed, and the money, which was the proceeds 
of the attached property, was actually paid 
over to the creditor by order of the state court 
before the assignment was made, although 
the date of such payment was after the in- 
stitution of the bankruptcy proceedings, and 
after the adjudication of bankruptcy had 
passed. It is admitted by the counsel for tlie 
creditor that if the property attached had 
not been sold prior to the filing of the peti- 
tion in bankruptcy, the case would fall within 
Bracken v. Johnston [supra], and that the 
assignee in bankruptcy would be entitled to 
recover. But he claims that, having been sold 
before the commencement of the proceedings 
in bankruptcy, it was not "then attached" 
(section 5044), that is, was not under attach- 
ment at the time the bankruptcy proceedings 
were instituted, and that the order of the 
state court to pay the proceeds to the cred- 
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ilor on liis judgment is Talid and eflEeetual 
as against the assignee. It is my opinion 
tliat tills narrow distinction cannot be main- 
tained. The proceeds of the attached prop- 
erty stand in the place of the property at- 
tached, and these proceeds, or the right to 
them, passed to the assignee by vk'tue of 
the assignment, which related back to the 
•commencement of the proceedings in bank- 
ruptcy, at which last mentioned time the 
money was in the custody of the state court, 
the same as the property had been out of 
which the money arose. 

I may add that I submitted to Mr. Justice 
Miller the point here made by the counsel for 
the creditor, and that he was of opinion that 
no solid distinction in this respect could be 
found between the present case and that of 
Bracken y. Johnston, Aflarmed. 
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Case l^o, 8,715. 

McCORD V. The TIBER. 

[6 Biss. 409; 1 7 Chi. Leg. News, 363.] 

District Court, W. D. Wisconsin. July 20, 
1875. 

Persoxal In juries— Negligence — Damages — At 
CoMMOx Law — Ix AnsiiRALTr — Obstructing 
Navigation — Contkibotory Negligence — 
Election of Remedy. 

1. A vessel has no right to obstruct the chan- 
nel by stretching a line across it and if she does, 
is liable for damages sustained thereby by passing 
raft or vessel. A raft is under no obligation to 
look out for such an obstruction. 

[Cited in The Swan, 19 Fed. 457.] 

2. The common Jaw doctrines of contributory 
negligence do not apply to admiralty law. 

[Cited in Ladd v. Foster, 31 Fed. 831.] 

3. The sufferer has his election to sue at com- 
mon law or in admiralty, and in either case the 
law of the forum must prevail. 

4. Damages for personal injuries for perma- 
nent spinal injuries to a pilot, disabling him from 
following his profession, fixed at ?2,o00. 

[This was a suit in admiralty by David 
SlcCord against the steamboat Tiber to re- 
cover damages for personal injuries sus- 
tained in an accident.] 

G. C. Hazelton and O. B. Thomas, for li- 
bellant. 

"Wm. Hull and Cameron & Losey, for re- 
spondent. 

HOPKINS, District Judge. The libel char- 
ges that on the 4th of August, 1873, the libel- 
lant was a pilot in charge of a raft of lum- 
ber floating down and navigating the Mis- 
sissippi river, in this state, and that the re- 
spondent, a steamboat duly licensed and nav- 
igated as a tow-boat, was aground at a point 
west of the main channel of the river, op- 
posite Grant county, at a distance of about 

1 [Reported by Josiah H. Bissell, Esq., and 
here regrinted by permission.] 



six hundred feet from the Wisconsin shore; 
and that while she was so aground she 
stretched a line from the boat to a tree on 
the Wisconsin shore and across the main 
channel of the river, the part which Jhe 11- 
bellant was then and there navigating with 
his raft; and that the line was left and per- 
mitted to remain so near the water as to 
not allow the raft to pass safely under it, 
and that as the raft approached it, floating 
with the current, the line caught upon a pin 
on the raft, and by means thereof, it was 
drawn so tight that it broke the pin and 
swept across the raft with great force, stilk- 
ing the libellant who was standing thereon, 
on the back, and throwing him down with 
great violence upon the raft, by means of 
which he was bruised and injured in his 
legs, back, hips and neck, from the effects 
of which he suffered great pain, and was 
unable, and still is umable, to pursue the 
business of a pilot, and is permanently dis- 
abled from doing hard manual labor as he 
was before accustomed to do. 

The evidence substantially sustains these 
allegations, ' The respondent had no right to 
obstruct the channel with a line across it in 
that manner, and the doing of such an act 
renders her liable for the damages sustained 
thereby by a passing vessel or raft If it 
was for the safety of the boat to make a line 
fast to the shore, or to use a line attached 
to the shore as a necessaiy assistance in get- 
ting off the bai-, she should have taken care 
to get it out of the way of all passing ves- 
sels, either by dropping it, so that they could 
pass over it safely, or by casting off one end. 
The obstruction not being removed so as to 
let this raft pass over or under it in safety, 
was manifestly illegal, and renders her lia- 
ble for all injury to the itift or the pei'sons 
on board of her, unless the respondent's 
claim of negligence on the part of the pilot 
of the raft (the libellant) is sustained. 

The respondent's counsel claimed that if 
the libellant was guilty of negligence, which 
directly contributed to the accident, he can- 
not recover, even if the court should find 
that the injury was mainly attributable to 
negligence of the respondents. This is the 
common law rule, but it is not the rule of 
the civil or admiralty law, according to which 
this case is to be determined. The question 
has recently been authoritatively settled by 
the supreme court in Atlee v. Packet Co., 21 
Wall. [88 U. S.] 389. 

The libellant had his election to sue the 
party obstructing the stream, either at law 
or to proceed in admiralty; and having 
adopted the latter,, the case must be tried 
and determined according to rules of law pre- 
vailing in courts of admiralty, and neither 
party can invoke the rules and decisions of 
the common law courts in its determination. 
The law of the forum must prevail. 

At common law any negligence of the 
plaintiff contributing to the accident or in- 
jm-y defeats a recovery; but not so in ad- 
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miralty. Tliere, when both parties are at 
fault, the court apportions the damages be- 
tween them according to justice and equity, 
having due regard to the decree of negli- 
gence imputable to each; so that in admiral- 
ty, a party in fault may recover of another 
party, whose negligence contributed to cause 
the injiury, a portion of the damages, while 
at common law a defendant must pay all 
damages or none. 

But in admiralty there is no apportion- 
ment, except in cases of mutual neglect or 
fault, so that it is as necessary to inquire 
and ascertain the conduct of both parties in 
reference to the alleged injury in admiralty 
as at law, not for the pui-pose of defeating 
any recovery, but in order to see whether the 
damages should be divided, and if so, to 
properly divide them, having reference to the 
degree of fault by each in the particular oc- 
cmTence. 

In this case the respondent insisted that 
the libellant should have kept near the Wis- 
consin shore, where there was good water, 
and where the line was high enough to have 
allowed the raft to pass under in safety, in- 
stead of having kept in the main current, 
aud where the sag of the line brought it the 
nearest to the water. 

If by the exercise of ordinary care and 
foresight he might have done so, this posi- 
tion of the respondent is well taken, but I 
do not think the evidence supports it It 
is true the witnesses on the boat say the line 
was a white one, and could have been seen 
for half a mile if the crew on the raft had 
looked for it As they had no reason to ex- 
pect such an obstruction across the naviga- 
ble part of the river, they had no reason to 
look sharp for it. There was nothing to put 
them on special watch therefor. The crew 
on the raft say they did not see it until with- 
in one hundred and fifty or two hundred 
yards of it and that it was then too late to 
change the com-se of the raft so as to avoid 
going under where they did; that as soon 
as they saw it they commenced taking down 
the shanty on the raft so that they could 
go under safely, and that they thought by so 
doing they could do so; but that the line 
was either lowered just as they reached it, 
or was lower than they previously supposed, 
so that it would not clear the raft and pins 
upon it; that when the line caught upon the 
pin and was becoming very tight the pilot 
or some one on the raft was about to cut it, 
when he was threatened hy the captain of 
the boat with being shot if he did so, and 
desisted. The captain told them not to cut 
it and he would pay all, damages. That at 
about that time the pin broke and the line 
passed over the raft with great force, knock- 
ing the libellant down and bruising his knees, 
shins, ankles and back, and hip, so that he 
was unable longer to perform his duty as 
pilot, and was shipped to his home in Bos- 
cobel. 

The weight of the testimony exculpates 



the libellant from all contributory fault, and 
shows that the injury was caused by the 
negligence and carelessness of the cx-ew in 
charge of the steamboat, and consequently 
she must bear the damages occasioned tnere- 
by. 

I feel very firmly convinced that my con- 
clusions on this branch of the case are well 
sustained. Indeed, the captain of the steam- 
er settled with the owner of the lumber at 
the time, for his loss and for the injury to 
another of the hands without questioning 
his liabihty, and the evidence is very clear 
to my mind that he then justly appreciated 
the situation and his obligations springing 
therefrom. 

The boat being liable for the injury, the 
question as to the amount of damages or 
compensation is by far the most diflBcult one 
to determine. The testimony on this point 
is quite meagre. The respondent offered 
none on that branch of the case. The libel- 
lant stated particularly his injuries and their 
effect upon him, and called physicians to sup- 
port his theory that the injuiy will be per- 
manent; that his spine is affected, and that 
the muscles about one hip are shrinking 
away. There being no evidence in contra- 
diction of this theoi-y, I must assume it to 
be true, although from the general appear- 
ance of the man, I should not have supposed 
his injuries were so serious or of so endura- 
ble a chaiucter. 

The case shows that the plaintiff is a la- 
boring man, forty-seven years old, with a 
family of five children, and he swears, and 
his physicians corroborate him, so far as 
medical testimony can be said to corrobo- 
rate such facts, that he has been unable, 
since that injury, to follow his business of 
raft pilot on the river, on account of his in- 
ability to use an oar. 

This being the case, the damages sustained 
by him are serious. Dr. Ward states, he 
thinks that his disability is equal to about 
three-fourths— in other words, as I under- 
stand him, he is now able to do only one- 
quarter of the work he was able to do before 
the injury. The doctor also stated that he 
thought the disability permanent to that ex- 
tent 

In view of this testimony, I think the libel- 
lant should recover of the respondent and 
her sureties the sum of $2,500 for the inju- 
ries and damages sustained by him by the 
accident aforesaid, and order judgment 
against the respondent and her sureties for 
that sum, and costs to be taxed. 
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Case ISTo. 8,717. 

ilcCORJIICK V. ALLEGHENY CITY. 

[1 Leg. Int. 150.] 

Circuit Court, W. D. Pennsylvania. 1850. 

Bills A^^D Notes— Issoasce bt Musicipai. Cor- 
poration — ^Validity — Repeal of Stat- 
utes — Limitation. 
ri. The Pennsylvania statute of April 12, 1828 
[Laws Pa. 1828, p. 323], making it unlawful 
jfor any. person "or body corporate" to create or 
put in circulation any bills, notes, checks, etc., 
for less than ?5.00 with intent to create a circu- 
lating medium, and which imposes a penalty for 
violation therefor, but in its third section gives, 
nevertheless, a right of action on such instru- 
ments to iiersons holding the same, embraces 
municipal as well as private corporations.] 

[2. The section of said act which gives a right 
of action upon sudi instruments was not repealed 
by tlie joint resolution of June 24, 1841, which is 
not inconsistent with that section, and contains 
no reference to it,] 

[3. Under the act of April 21, 1841 (Laws Pa. 
iSil, p. 249), which, in its sixth section, ex- 
tends the limitation prescribed by the act of 
March 26, 1783 (2 Smith's Laws Pa. p. 300), 
to suits brought to recover a greater rate of in- 
terest than 6 per cent., or a penalty or forfeiture, 
one suing upon a note providing for 20 per cent, 
interest can recover that rate if the suit is 
brought within one year from the date the note 
was issued.] 

In equity. 

We give below the substance of decision of 
GBIER, Circuit Justice, in the Allegheny 
Scrip Case. The suit was brought against 
Alleglieny City by William A. McCormick, a 
citizen of Virginia, for the recoveiT of five 
hundred dollars of scrip, together with twen- 
ty per cent, penalty: 

"First— It is contended that the act of the 
12th of April, 1828,1 does not embi-aee mu- 
nicipal corporations within its provisions." 

"Second— That if it does^ it is repealed or 
supplied by a joint resolution passed on the 
24th June, 1841;" and 

1 Act April 12, 1828: Section 1, Be it enacted 
by the senate and house of representatives of 
the commonwealth of Pennsylvania in general 
assembly met and it is hereby enitcted by the 
authority of the same, that from and after the 
first day of January next, it shall not be lawful 
for any person or persons or body corporate, 
with the intention to create or put in circulation 
or continue in circulation a paper circulating 
medium, to issue, circulate, or directly or indirect- 
ly cause to be issued or circulated, any note, bill, 
check, ticket, or paper, purporting or evidencing 
or intended to purport or evidence, that any 
sum less than five dollars will be paid to the 
order of any person, or to any person receiving 
or holding such note, bill, check, ticket, or pa- 
per, or to the bearer of the same, or that it will 
be received in payment of any debt or demand, 
or that the bearer of the same or any person 
receiving or holding the same, will be entitled to 
receive any goods or effects of the value of any 
sum less than five dollars, and that from and 
after lie said first day of January next, it shall 
not be lawful for any person or persons or body 
corporate, to make, issue, or pay away, pass, 
exdiange or transfer or cause to be made, is- 
sued, paid away, passed, exchanged or trans- 
ferred, any bank note, bill, ticket or paper, pur- 
IKjrting to be a bank note, or of the nature diar- 
acter or appearance of a bank note, or calculated 



"Thirdly— That defendants rely on the stat- 
ute of limitations, as applied to such cases by 
the act of 21st of AprU, 1841." 

The learned judge then proceeds to cite a 
portion of the act relative to small notesL 
"It forbids any person or persons, or body 
corporate from issuing, making or passing- 
the notes or bills described, under any possi- 
ble form or device. It makes no distinctions- 
between municipal corporations and banks; 
public or private corporations." 

As to the second point, he says: "There is 
no conti*ariety or repugnance in the provision 
of one (the act of 1828} to the other (the act 
of 1841). No notice is taken of the former 
act so as to indicate an intention to repeal it. 
There is nothing which can be construed, as 
supplying or altering the remedy conferred 
on the holders of these notes by the former 
act. Whether offenders would be liable ta 
the penalties of both, is a question which it 
is unnecessary to decide. We only say that 
as regards the section of the act of 1828, con- 
ferring the remedy sought by these actions, 
there is not the least evidence of any inten- 
tion in the legislature to repeal them. A re- 
peal of them would put it in the power of 
those who have issued this illegal currency to 
repudiate it, and defraud at their pleasure, 
those whose necessities may have compelled 
them to receive It I do not mean to impute 
any such fraudulent and. dishonorable inten- 
tion to the defendants; but I say that I do- 
not see a particle of evidence on the statute 
book, that the legislature intended to grant 
them such a privilege, or to encourage the- 
open infraction of the laws by conferring 
such an immunity on the ofEenders. This 
second ground of defence must therefore be 
oveiTuled." 

As to the third point, the judge remarks: 
"As we have already seen, this action is 
founded on a contract to pay the sum .men- 
tioned in eacli of these notes with interest at 

for circulation as a bank note of any less de- 
nomination than five dollars. 

Sec. 2. And be it further enacted by the au- 
thority aforesaid, that any and every person- 
and persons and body corporate, offending 
against any of the provisions of the first section 
of this act shall forfeit and pay for every such 
offence, the sum of five dollars, to be recovered 
by any person suing for the same, as debts of 
like amount are by law recoverable, one half 
for his own use and the other half to be for the 
use of the overseers, guardians or directors of 
the poor of the city, county, district or town- 
ship within which such offence shall have been 
committed. 

Sec. 3. And be it further enacted, &c., that 
no such note, bill, check or paper mentioned in 
the first section of this act shall be held or taken 
to be void, or of null effect, by reason thereof; 
but all suits and actions may be sustained on 
such note, bill, check, ticket or paper, any thing 
herein contained to the contrary notwithstand- 
ing; and in such suits or actions, if the same 
shall be determined in favor of the plaintiff 
judgment shall be rendered for the principal 
sum due on such note, bill cheek ticket or paper 
together with interest thereon at the rate here- 
inafter provided for (20% per annum) and full 
costs. 
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the rate of twenty per cent, per annum. By 
the old statute of 1713, the limitation of these 
actions, both as regards principal and inter- 
est, would have been six years, hut by the 
13th section of an act passed on the 21st of 
April, 1841, entitled: *An act to compel the 
supervisor of the incorporated district of the 
Northern Liberties to give security,' &e., it is 
enacted that the 6th section of the act of lim- 
itations of the 26th of March, 17S5, should 
be extended to all and every suit brought, or 
that may be brought to recover a greater 
i*ate of interest than six per cent, as a penalty 
or forfeiture under any of the provisions of 
the act of the 12th of April, 1828. * * * 
A holder of these notes who brings his suit 
two years after their issue, would therefore 
recover interest on the sum, to be calculated 
for the first year at the rate of six per cent 
per annum, and at the rate of twenty per 
cent, from the commencement of the last 
year, till judgment; but as the declarations 
in these cases state that the notes were is- 
sued one year before the bringing of the suit, 
which is admitted by the case stated, the 
plaintiff is entitled to recover the principal 
sum, together with interest, to be calculated 
on the same, from the 22d day of December, 
1848, till judgment. The one per cent., stat- 
ed in the notes, cannot be added thereto as 
the law allows but twenty. The contract 
as interpreted by the law, is to pay twenty 
per cent., and no more. The statute limits 
the recovery of twenty per cent, for one 
yeai", but never intended to discharge, after 
one year, from all liability, those who have 
issued these notes in determined defiance of 
the laws of the country. Such an intention 
cannot be imputed to the legislature, unless 
it be clearly and plainly expressed. 

"The clerk will therefore enter judgment 
accordingly, as agreed by the case stated." 
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SIcCORMIOK V. BUOKNER et al. 

[2 Wkly. Notes Cas. 480.] 

District Court, E. D. Pennsylvania. June 16, 
1875. 

Bill to Restiiaix Sheriff's Sale— Act of 
Baskkgptcy. 

This was a bill in equity by Sharpe's as- 
signee to set aside executions at the suit of 
Buckner, and to restrain the sheriff [Elliott] 
from making sales, on the ground that Buck- 
ner had within the meaning of the banki-upt 
act [of 1867 (14 Stat 517)] procured Sharpe's 
property to be taken on legal process, etc. 
The executions were issued upon judgments 
entered by confession on warrants of attor- 
ney accompanying bonds, the bonds Deing 
given xmder the following circumstances: 
Sharpe, the bankrupt, being unable to go on 
for want of capital, got loans of money from 



Buckner from time to time, for which he 
gave the bonds and warrants in question, 
which, with interest and extra interest of 
several yeai-s, amounted to the sum for 
which the executions issued. When the first 
of the loans was made, an agreement was 
executed between Sharpe and his own son 
of the one part and Buckner's son of the 
other part, by which Sharpe agreed to em- 
ploy the two sons in his factory, paying them 
each a fixed salary, and as additional com- 
pensation giving each a certain percentage of 
the net profits. This agreement was renewed 
from year to year, and was in operation 
when the execution was 'ssued. Buckner's 
son was bookkeeper, and it was shown that 
balance sheets had been given from time to 
time by the son to the father, which showed 
Sharpe's financial condition. 

E. Spencer Miller, for plaintiff, relied on 
these facts to distinguish the case from those 
cited by the defendant, arguing that Sharpe 
had put himself in Buckner's power by ow- 
ing him all the time more than he was worth, 
and by giving a bond and warrant by which 
Buckner might in a moment break him up, 
and also that in so doing he enabled Buck- 
ner, through his son, to inform himself at 
any time of the condition of th^ business. 

T. Hart, Jr., for defendants, cited: Wilson 
v. City Bank of St. Paul [17 Wall. (84 V. K) 
473]; Tiffany v. Boatmen's Savings Ins. Co. 
[18 Wall. {So U. S.) 375]; In re King [Case 
No. 7,783]; Sleek v. Turner, 10 N. B. R. 580; 
Piper v. Baldy [Case No. 11,179]; Clark v. 
Iselin [21 Wall. (88 U. S.) 360]. 

THE COURT held that the case of Clark 
V. Iselin ruled this, and, the testimonv re- 
lied on not warranting a different decision, 
bill dismissed with costs. 
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McCORMICK V. HOWARD. 

[1 MacA. Pat. Cas. 238; 2 App. Com'r Pat. 217.] 

Circuit Court, District of Columbia. May 3, 
1853. • * 

Patents— Intere'euexce Proceedixgs — Admissi-' 
BiLiTY OF Depositions — Patentability — Us- 
sucoESSFCL Expehimests— Laches. . 

[1. The rule excluding depositions taken in 
another ease does not apjjly where the objecting 
party was the real party in interest in that case, 
and was afforded opportunity for cross-examina- 
tion, and the subject-matter was the same inven- 
tion.] , 

[2. A mere principle or idea, until it becomes 
properly and practically clothed, is not patent- 
able. Nor will a long course of fruitless ex- 
periments to reduce the principle to practice be 
sufficient to deprive a subsequent original in- 
ventor, who had perfected his invention without 
knowledge thereof, of his right ti> a patent. But, 
where a prior inventor has been using reasonable 
diligence to perfect and adapt the invention to 
practical use, his right will be preserved and pro- 
tected, although his success may not have been 
perfect] 
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[This was an appeal by Cyrus H. McCor- 
mick from a decision of the commissioner 
■of patents, in interference proceedings, 
awarding priority to WilUam F. Ketchum, 
assignor to Rufus L. Howard, in respect to 
an invention of an improvement relating to 
mowing machines.] 

1 [Reasons of appeal: First The honor- 
able commissioner erred in deciding that 
priority of the invention of the said track- 
clearer is due to said Ketchum, assignor to 
said Howard, because said Ketchum testifies 
himself that he never succeeded in perfecting 
the instrument so as to bring it into public 
use until more than a year after it had been 
perfected and introduced into public and suc- 
cessful use by said McCormick, to whom, 
therefore, priority of invention belongs; for 
he is not the inventor who discovers that 
something is wanting in a machine, and 
makes a mere unsuccessful attempt to supply 
it, but he who fii'st supplies the want. Sec- 
ond. The honorable commissioner erred in 
deciding priority of invention of said track- 
clearer to be due to said Ketchum, assignor 
to said Howard, because it is not in proof 
that. Ketchum ever constructed a harvester 
with a track-clearer that worked successful- 
ly, or that was more than a mere experiment. 
Whereas it is clearly proved that in 1849 Llc- 
Oormick had succeeded in constructing a 
harvester with a track-clearer that worked 
in every way well and was completely suc- 
cessful, and continues so to this day. Third. 
The honorable commissioner erred in decid- 
ing priority of invention of said track-dearer 
to be due to said Ketchum, assignor to said 
Howard, because the parol testimony on 
which Ketchum relied to show that he had 
invented a track-clearer is too vague and in- 
definite to be received in evidence, while as 
Ketchum testifies the devices themselves 
with which he experimented, and which are 
the best evMence, are in existence, and there- 
fore might and ought to have been produced. 
There i.? in fact no sufficient legal evidence 
that Ketchum made a track-dearer; it is only 
proved that he attempted something for 
such a purpose, without defining precisely 
what it was, and the testimony of Ketchum 
is Vague, contradictory, and not entitled to 
""credit Fourth, The honorable commission- 
er erred in deciding priority of invention of 
saidLtrack-cJearer to be due to said Ketchum, 
assignor to said Howard, because said How- 
ard being' the owner of said Ketchum's and 
Sheffer's rights to this invention, by elect- 
ing to daim under Sheffer as the prior in- 
ventory vu'tually disclaimed priority of in- 
vention for Ketchum, and having been de- 
feated under Sheffer, it is not competent now 
for him to disavow his former acts and 
claim- under Ketchum. Fifth. The honor- 
able commissioner erred in deciding priority 
of invention of said track-clearer to be due 
to said Ketchum, assignor to said Howard, 

1 [From 2 App. Oom'r Pat. 217.] 
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because he ought to have decided it to be due 
to said McCormick, who, by the testimony 
before the patent office, appears to be the 
original, first, and only inventor of the 
track-clearer.] 1 

P. H. Watson, for appellant. 
W. P. N. Fitzgerald, for appellee. 

irOESELL, Circuit Judge. The application 
was made on the 7th of November, 1851. In 
his specification the applicant states the im- 
provement more particularly to be for com- 
bining with the cutting apparatus at its left- 
hand end a slide or raking-board, forming 
with said cutting apparatus an angle less 
than a right angle, by means of which the 
cut grass is drawn outwards from the stand- 
ing grass, by which a pathway is obtained 
between the standing and cut grass for the 
driving-wheel to pass on the ground on the 
return trip of the machine, as well as to 
prevent the cut grass from getting on the 
fingers, and thereby clogging the sickle. His 
claim is for combining with the cutting ap- 
paratus a raking-board, forming with the 
said cutting apparatus an angle less than a 
right angle, substantially as and for the 
purpose specified. According to the state- 
ment of the commissioner, there were at the 
time pending applications before him for pat- 
ents for the same invention, one by Henry 
Green, made in the month of August, 1851, 
and another on the part of Rufus L. How- 
ard, appellee, as assignee of George Sheffer, 
made in the month of October in the same 
year. An interference was declared between 
the parties, and the 13th of May, 1852, was 
appointed for the day of hearing. On the 
10th of January, 1850, the above-named Wil- 
liam F. Ketchum assigned to Rufus L. How- 
ard all the improvements he might thereafter 
make to his mowing machine, which assign- 
ment referred back to the original deed for 
its consideration. This assignment was not 
recorded within three months, and he gave 
another assignment, dated February 7th, 
1852, to renew the same whilst the issue was 
still pending between the said original par- 
ties. On Febmary 7th, 1852, after notice 
given to H, Green, George Sheffer, and Ruf- 
us L. Howard, Cyrus McCormick took his 
testimony in the case and had the same for- 
warded to the patent office. On the 27th of 
February, 1852, the said Ketchum, assignor 
to the said Rufus L. Howard, filed his peti- 
tion and specification for a patent for an in- 
vention whidi the commissioner states to be 
the same as that claimed by McCormick in 
his specification. He states that his object is 
to clear the track by removing the cut grass 
from the standing stubble— turning it out of 
the way; that he has experimented several 
years with contrivances essentially the same; 
that the contrivance he then had in use 
operates with perfect satisfaction. This con- 
sists of a raking-board combined with the 

I 1 DFrom 2 App. Com'r Pat 217.] 
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rack-piece by a joint or hinge, at an angle 
less tlian a riglit angle. The scrap er or raking- 
hoard, as it trails along on the ground after 
and in tl\e wate of the cutters, has'the effect 
to remove the cut grass from the standing 
stubhle by rolling and turning it in towards 
the machine, out of the way, leaving a clear 
track for the he^ of the rack-piece to move 
in on the return swath. It also keeps the 
loose cut grass from choking or clogging and 
retarding the proper action of the cutters. 
On the 2d of March, 1852, Howard, assignee 
of Sheffer, by his attorney, requested that 
Sheffer's application might be rejected pro 
forma; and on the 1st of April, 1852, How- 
ard himself made a like request, and the 
commissioner accordingly directed the same 
to be done. On the 1st of March, 1852, the 
commissioner declared an interference be- 
tween the claim of Howard, assignee of 
Ketchum and McOormick, and Green, and 
appointed the second Monday in May (10th) 
for a hearing. Notice was given accordingly, 
and on the 13th of May, 1852, priority was 
declared in favor of McCormick. On the ISth 
day of the same month and year a decision 
was made declaring priority in favor of W. 
F. Ketchum, in the following terms: "Where- 
as, upon the appointed day of hearing, of 
which due notice had been, given to the 
parties, and upon a careful examination of 
the testimony and arguments - filed in the 
case, it appears to the undersigned that pri- 
ority of invention of the side-shield , track- 
clearer or scraper claimed is due to the said "W. 
P. Ketchum, he is therefore hereby declared 
to be the first inventor thereof." From this 
decision McCormick took the present appeal, 
and filed in the ofiBLce, within the time direct- 
ed by the commissioner, his reasons of ap- 
peal. In his first reason he says that said 
Ketchum testifies in his own behalf that he 
never succeeded in perfecting the instrument 
so as to bring it into public use until more 
than a year after it had been perfected and 
inti'oduced into public and successful use by 
said McCormick; second, that it is not in 
proof that Ketchum ever constructed a har- 
vester with a ti-ack-clearer that worked suc- 
cessfully, or that it was more than mere ex- 
periment; third, because the parol testimony 
on which Ketchum relies to show that he 
had invented a ti*ack-elearer is too vague and 
indefinite to be received as evidence, while, 
as Ketchum testifies, the devices themselves, 
with which he experimented, which are the 
best evidence, are in existence, and might 
and ought to have been produced; fourth, 
because said Howard, being the owner of 
said Ketchum's and Sheffer's rights, by 
electing to claim under Sheffer as the prior 
inventor, vii*tually disclaimed priority of in- 
vention for Ketchum, and, having been de- 
feated under Sheffer, it is not competent for 
him to disavow his former acts and claim 
under Ketchum; fifth, a mere general allega- 
tion that from the testimony McCormick, and 
not Ketchum, is the prior inventor. 



The first part of the commissioner's re- 
port states particularly the proceedings in 
the case, which I have already recited, to- 
gether with some additional facts obtained 
from the original papers sent up with the 
appeal. It states as a reason for not admit- 
ting McCormick's testimony (taken in a for- 
mer ease) in evidence on the trial of the 
case that the same is offered in a case not 
between the same parties nor upon the same 
subject-matter. This objection is insisted, 
upon by the counsel for the appellee. As 
this is a preliminary question, I have sup- 
posed it would be proper to determine it at 
this pomt. The general principle, as stated 
by the commissioner, is admitted to be tme; 
but the reason of the rule sustaining such 
an objection is that it would not be mutual, 
and that an opportunity to cross-examine 
the witness woidd not be afforded to the 
party. Now, in the present case, the real 
and only party in interest was the assignee, 
who was the same person in both cases, and 
the subject-matter was the same invention, 
and an oppoitunity was allowed him to cross- 
examine the witnesses. The law, as laid 
down in Greenleaf on Evidence, is in the 
case of depositions taken. It is generally 
deemed suflicient, if the matters in issue were 
the same in both cases, and the party against 
whom the deposition is offered had full pow- 
er to cross-examine the 'witness. In this case 
it would be tmnecessarily oppressive to re- 
quire the party, merely to gratify form, to 
take his testimony over again, as well as 
uselessly expensive. The objection is, there- 
fore, overruled. 

The report, in further answering the rea- 
sons of appeal, is confined to the testimony 
on the part of the appellee, the effect of 
which the commissioner thinks amounts to 
proof that the invention by Ketchum was 
as early as the year 1846, and that it is the 
same in substance as that for which ilcCor- 
miek claims a patent in this case, whose 
invention was in the year 1849; that the tes- 
timony sufficiently shows, according to es- 
tablished legal principles, that said inven- 
tion was reduced to practice; that the de- 
cision was founded mainly on the testimony 
of Colligan, confinned by Field, the sub- 
stance of which he states; that the decision 
would Have been the same if McCormick's 
testimony had been admitted into the case 
and considered; that the apparent inconsist- 
encies in Ketchum's testimony may be recon- 
ciled; that the word "instrument" is not the 
word used by Ketchum, Field, or Colligan 
when speaking of imperfections; the lan- 
guage refers to the -machine as a whole, as 
in the instances of breaking a cutter-bar, 
&c. As to the reason defining in what a 
patentable invention consists, he refers to 
the law as laid down by Judge Cranch in the 
case of PeiTy v. Cornell [Case No. 11,001]; 
and as to Howard's being estopped to dis- 
avow his claim under Sheffer, and set it up 
under Ketchum, he says a man who pur- 
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chases under a bad title lias surely a right 
to cure the defect by purchasing and setting 
up a better title. 

On the day appointed for the hearing, ac- 
cording to notice given, the parties appeared 
by their respective counsel; and the commis- 
sioner having laid before the judge the 
grounds of his decision in writing, with the 
original papers and the evidence in the cause, 
and the arguments of the counsel on each 
side being submitted, it appears that there 
is no dispute as to the invention for which a 
patent is asked being patentable; the ques- 
tions are whether the inventions are the 
same; if so, whether the appellant, accord- 
ing to the principles of patent law, is the 
first and original inventor. I think it must 



be considered clear from McCormick's tes- 
timony that in the month of August, 1849, 
he was the inventor of the improvement as 
described by him in his specification; that 
he reduced it to practical use with success 
in combination with his mowing-machine, and 
that he has continued to succeed in the use 
of it; that according to the testimony of the 
examiner it differs from &11 others, in hav- 
ing the double inclination of the board in 
connection with its peculiar shape, enabling 
it, among other things, to perform the pre- 
cise fimction of the crooked stick in Shef- 
fer's instrument. Does it interfere with 
•Ketchum's improvement, under which the 
appellee claima? The commissioner in his 
report says they are substantially the same, 
and that Ketchum is the prior inventor. 
This must depend upon the evidence on the 
part of the appellee and the facts and cir- 
cumstances in the ease, taken in connection 
with it. I will state the substance of it: 
Ketchum (the assignor) in Iiis deposition 
states that he made an improvement, known 
as the side-shield or scraper, to his mowing- 
machine he thinks In the year 1&16. The 
angle was eighteen or twenty degrees. It 
Tvas made of iron. After that he made the 
scraper of wood— board— attached by a hinge. 
He thinks he used the board in tliis manner 
in 1847, 1848, and 1849. He has seen the 
drawing representing Mr. McCormick's and 
Green's devices, and he considers them the 
same in principle as his. He is and has been 
a practical machinist for twenty-five years. 
Schedule "A" was shown to huu. This, he 
said, represents his scraper. B represents 
the sheet-iron scraper better than the one 
he made of board. It is about two years 
since he perfected his machine. He says: 
"It is within that time." He was experi- 
menting from 1846 up to within a year, with 
a, view to perfecting his machine. His ma- 
chine was so imperfect in other respects that 
it was impossible to tell whether the device 
of the track-clearer or scraper was going to 
answer the purpose when his machine worked 
well. It answered the purpose.' The great dif- 
ficulty with the machine was that it choked 
^ or clogged up. Another difficulty was that the 
proportions were not sufficient in sti-ength. 
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That he was laboring to overcome all these 
difficulties. He cannot say that he ever had 
the machine on sale as perfect as it has been 
since. It has been exhibited at state fairs; 
at one state fair with this improvement. 
This scraper was on the machine at the 
state fair in Rochester last year (1830). The 
machine has been exhibited at four state 
fairs; the improvement at none except at 
Rochester last year; he had seen it to be 
necessary to have some device for clearing 
away the grass. He says: "I have consid- 
ered this improvement the thing to answer 
the purpose." He was cross-examined by 
Mr. Green's counsel, and testified that he 
made the assignment to Howard the 10th 
February, 1852; was not then aware of the 
improvement of Green or auy other person , 
was not positive but that he began to ex- 
periment in 1845 in the use of this device. 
He made the improvement as it appears in 
the schedule or drawing "B" in June, 1846. 
He does not know when he attached the bot- 
tom board; thinks he discovered the angle . 
of eighteen or twenty degrees immediately 
upon the experiments. He used the machine 
with that device in 1846, but is not positive 
about the bottom board. This improvement 
of itself is not sufficient to overcome every 
difficulty. The cutter-bar was too weak at 
first, and prevented the machine from work- 
ing well. He was further cross-examined 
by McCormiek's counsel, and testified that 
a machine was buUt in 1839 -or 1840 by 
his instructions. It had not the side-shield 
or scraper as in schedule "A." He had no 
device attached to it similar to that in the 
diagi-am in 1839 and 1840. He used it in the 
harvest of 1836; no one besides himself used 
this in 1846; others saw it work; the ma- 
chine worked so Uttle at that time that he 
could not tell whether the machine was ef- 
fectual or not, i. e., the whole machine com- 
bined; it was the sheet-iron ^'6" he used in 
the machine of 1846; the angle of the scraper 
was inside or less than a right angle; he 
did not consider this a perfect machine. After 
the harvest of 1848 he could not use it on 
account of the defects in all parts of the ma- 
chine; he could not tell from the experiments 
in 1846 whether the scraper was going to 
answer the purpose or not. He experimented 
in 1847 with the same machine; he is not 
positive; they were made openly; machine of 
1847 had upon it a sei-aper similar to the 
one in schedule "A;" he thinks it had a 
bottom board attached, but is not certain; 
he thinks he used the machine in 1846 and 
1847 without the scraper in some . of the 
trials; the experiments in the fall of 1848 
were on the same principles as the former 
ones; in his improvements in 1848 he strength- 
ened the machine somewhat; there was no 
great change, chiefly in strength; the ma- 
chine's of 1846 and 1847 were broken up and 
scattered; does not know what became of 
the sci-aper; he left the machine on the 
Dibble farm, where the experiments were 
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made; lie does not know what became of the 
machine of 1848; he thinks Mr. Hawes, his 
pai-tner, took a couple of the machines of 
1848 out west; it was in July, 1848, he used 
the machine with the side-shield or scraper, 
as represented in the diagram at Fig. "b," 
and some with the portion marked "A," off; 
the bottom board was of no benefit; Hawes 
took the machines out west, partly made by 
witness and partly by himself; at the time 
Mr. Hawes went west the scraper was not, 
in his opinion, in a state of perfection; 
Hawes took away machines; he does not 
know what he did with them; he experi- 
mented at different times in 1840, but does 
not recollect whether he made the experi- 
ments with the same machine of 1848; he 
thinks he did; there were some alterations 
made, but he does not recollect that he made 
any change in the scraper; the experiments 
of 1849 made the machine a little better than 
it was before; in 1849 his experiments were 
made in Genesee county, at or near Batavia, 
in the presence of Joseph 0. Field, Rufus L.. 
Howard, Judge Soper, and George W- Allen; 
the machines he used in 1849 were all in 
his possession; in the harvest of 1849 he did 
not think the machine a perfect one; these 
machines all had the scraper attached in 
1849; he sold out to Mr. Howard; in. August 
he suggested to him improvements, and 
since the sale has assisted him with his ad- 
vice; he sold to him all the improvements he 
had made or used or might thereafter make; 
he does not recollect seeing any of the ma- 
chines in use in the harvest of 1850; he 
thinks Mr. Harvey Deul used one; he does 
not know that they were used in that year 
with the scraper; in 1851 he suggested to 
Mr. Howard as an improvement the method 
of bi-acing the machine from the shoe to 
the frame with a bar, also a heavy timber 
parallel with the cutter and above the 
ground; he thinks there was some improve- 
ment made that year in the sci-aper, but not 
by witness. It appears that this last improve- 
ment in the scraper was made by G. Sheffer. 
He knew of this. In Februaiy, 1852, Sheffer, 
Green, and McCormick wei*e present, and 
parties at an examination of improvements, 
&c. It was a few days before the ti-ial when 
he first knew of Sheffer's improvement 
Some months before the examination he told 
Howard, when he first showed him Sheffer's 
improvement, that the principle was the 
same with his, with the exception of the 
stick. When he saw the stick operate, he 
thought it an improvement. That was in the 
harvest of 1851. He told Sheffer in August 
or September, 1851, that the board set up 
on an angle was his. He heard that Sheffer 
had applied for a patent He told Howard 
the same that he had told Sheffer, that Shef- 
fer could not get a patent if he (witness) 
opposed it He told Sheffer in Febniary that 
he was going to apply for a patent for the 
scraper, but Sheffer still persisted in it. Mr. 
Howard told him at some time, he does not 
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recollect when, that he was the assignee of 
Sheffer, and that Sheffer was the inventor, 
and that he was going to apply for a patent: 
he did not object to Howard applying for a 
patent for Sheffei-'s invention; he knew that 
he had applied or was going to apply for 
Sheffer's invention, and he knew the result 
of Sheffer's application; he knew there was 
an interference declared, and knew at the 
time of the examination that the point turn- 
ed upon the priority of invention between 
McCormick, Sheffer, and Green; he did not 
think the invention perfect; the scraper that 
Howard makes is substantially the same as 
that of 1846 and 1849; he thought the ma- 
chines he had sold were perfect, but ti-ial 
proved them defective; he exhibited the ma- 
chine with the scraper attached at Roches- 
ter in 1851; the same kind of scraper that 
Howard now makes, or nearly so, he used 
in the field with the scraper attached, he 
thinks, in 1847. Witness proceeds to state 
the dates of his patent the sale to Howard, 
and the two assignments; one of July 5th, 
1851, the second of February 27th, 1852. The 
consideration for lioth assignments referred 
back to the original $1,000. Up to the time 
of his sale to Mr. Howard he did not have 
the machine with the scraper annexed on 
sale. All his machines which have been 
built before his sale to Mr. Howard have 
been built for experiment. The reason why 
he did not get his improvement patented 
sooner was because he was not able. 

i [Francis CoUigan: Acquainted with 
Ketchum, and the mowing machine. That 

he is a and machinist That he has 

been in that business for 14 years,— 7 for 
himself. That he made a model of this ma- 
chine in 1845 at Ketehura's request That 
he built one of full size in 1846 (Jlay), ac- 
cording to Ketchum's directions. That ac- 
cording to his orders he made a sheet-iron 
scraper to the machine similar to the part 
"b" marked on the diagram. It was set on 
an angle inside of a right angle. He wit- 
nessed an experiment with this machine 
with the sci-aper annexed. States the pur- 
pose of it then says it was fastened to the 
cutter bar or finger board by a piece of sheet 
iron. It brought in the grass well. The ma- 
chine otherwise worked well, but was not 
strong enough. Some part of it broke,~the 
cutter-bar. They altered the machine sev- 
eral times to suit Ketchum. This was in 
the fall of 1846,— and so in 1847, and some 
alterations in the scraper in that year made 
of board, and covered with sheet iron on the 
edge in *47, similar to the one of sheet iron: 
same shape and same angle. He did not 
see the wood one work. He did nothing at 
it next year. Then left the shop. The dia- 
gram or schedule was shown to the witness, 
who said he considered the drawing sub- 
stantially the same as Mr. Ketchum's inven- 
tion, which he made in '46 and '47 at his re- 



1 EFrom 2 App. Com'r Pat 217.] 
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quest. He says that he witnessed the es- 
I>eriment down by the toll gate. Saw the 
operation of the scraper. It worked very 
well. The cutter-bar soon gave out. He 
did not see the wooden one work. The 
scraper of 1S47 was in all essential respects 
similar to that of 1846. He has seen Mr. 
Howard's machine. He had a scraper simi- 
lar to that in the diagram G. He does not 
perceive any essential difEerenee in the 
scraper of 1846 which he made and that of 
1SS2, with the exception of the crooked 
stick H. In his opinion, as a machinist, the 
scraper which Mr. Howard now uses is the 
same in principle as that of Ketchum's 
which he made in 1846. The cut hereto an- 
nexed marked 6, representing the scraper 
as Mr. Howard now builds them, was shown 
to witness, which he compared with the dia- 
grams **b" and "a." The witness Field says 
that in July, 1849, he first became acquaint- 
ed with the device known as a scraper. He 
saw it tried at Batavia on Russell's farm. 
The scraper was a board a foot or 18 inches 
wide and three or three and a half feet long. 
It was set on an angle. It was attached to 
the finger bar by a hinge 'so that it would 
yield to the siu-face of the greuud. It was 
made according to the order of Mr. Ketch- 
um. It was fastened to the finger-bar on an 
angle inside of a right angle; sh— A is a 
drawing i-epx'esenting it very nearly. It was 
for the purpose of scraping the cut grass 
from the standing grass. It answered the 
purpose very well. X. says he is in the 
ship chandlery business. That he has nev- 
er followed the business of a machinist. He 
says the scraper worked well, as far as the 
machine went. The team ran away.] i 

In coming to a decision upon the effect and 
weight of the testimony, it is proper to state 
that I think there is much justness and force 
in the able arguments of the counsel on the 
part of the appellants in this ease in the 
views they have taken of the circumstances 
and facts appearing in the case from the 
proceedings and the testimony of Ketchum 
relating to the conduct of Howard and 
Ketchum. The sti"ange inconsistency and 
contrivance on the part of Howard with re- 
spect to the assignments, and the imposition 
practiced on the government by him, togeth- 
er witli the indifference and neglect on the 
part of Ketchum to apply for a patent, with 
the knowledge he possessed, that others had 
been applying for the same invention, and 
his consent and approbation that Howai'd 
should apply under the assignment of Shef- 
fer— his conduct and silence under such cir- 
cumstances bring him within the reason of 
the rule that where a man has been silent 
when in conscience he ought to have spoken 
he will be debarred from speaking when 
conscience requires him to be silent. These 
and other circumstances certainly tend to 
militate against the practical reality of 

1 [From 2 App. Com'r Pat. 217.] 



Ketchum's invention and against the fair- 
ness of the claim for a patent on the part of 
Howard. I do not understand the decision 
of the commissioner, however, as going to 
the extent of declaring the appellee to be en- 
titled to a patent The question of unfair- 
ness and imposition is not, therefore, direct- 
ly before me on this appeal. On the other 
part of the subject the rule has been cor- 
rectly stated, that a mere principle or idea, 
until it becomes properly and practically 
clothed, is not patentable. And it may also 
be stated that a long course of mere fruit- 
less experiments to reduce the principle to 
practice would not be sufficient to prevent a 
subsequent original inventor, who had per- 
fected his invention without knowledge of 
the prior invention, from his right to a pat- 
ent; but, on the other hand, where a prior 
inventor has been using reasonable dili- 
gence to perfect and adapt the invention to 
practical use, his right will be preserved 
and protected, although his success may not 
have been perfect "The expression in our 
statute means that the patentee must have 
been the inventor first in point of time be- 
fore all others." With these principles to 
guide me, I feel obliged to come to the same 
conclusion with the commissioner of pat- 
ents, that, even putting out of the case 
Ketchum's testimony (unless I could bring 
myself to believe the other two witnesses 
pei-jured), that Ketchum's invention and Mc- 
cormick's are substantially the same— I 
mean the principle is the same, though 
there is a difference in having the double in- 
clination of the board— and that Ketchum, 
i assignor to Rufus L. Howard, is the prior 
j inventor, and I do so decide, there being 
i also sufficient evidence to show pi-actical 
use. 

The patent was subsequently issued to Rufus 
L. Howard, assijniee of William F. Ketchum, 
No. 9,737, May 17th, 1853. 
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Case Wo. 8,720. 

McCORMICK v. IVES et al. 

[Abb. Adm. 418.] i 

District Court, S. D. ISew York. Jan., 1849- 

AniiiKALTT— Jurisdiction— Interstate— Sea- 
men's Wages. 

A court of admiralty has not jurisdiction of an 
action to recover wages for services in a voyage 
upon a caual not connecting navigable lakes or 
different states or territories. Nor will the fact 
that a small portion of the voyage is through 
public navigable waters, give jurisdiction, if the 
main end contemplated by the contract was a 
service ujwn such canal. 

[Cited in Walters v. The Mollie Dozier, 24: 
Iowa, 198.] 

This was a libel in personam for wages, by 
Edward McCormiek against Edwin R. Ives 

1 [Reported by Abbott Brothers.] 
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and John Chambers. The libel set out a 
shipping contract, whereby the respondents 
employed the libellant to perform a voyage 
in the canal-boat Camden, then in New York, 
to Buffalo, and back to New York,— princi- 
pally between Albany and New York,— at $20 
■a. month; and then averred that in pursu- 
ance of the agreement, the libellant entered 
■on board the vessel on May 4, 1S48, and pro- 
ceeded therewith to Albany, and thence back 
to New York; and so continued in the employ 
of the respondents until about December 1, 
1S48, when he was discharged. The libel 
<:laimed a balance of ?102.29. 

William Jay Haskett, for libellant 

H. S. Alackay, for respondents. 

I. The libellant must succeed on the ease 
stated in his libel, or not at all. That pro- 
ceeds on a hiring in a canal boat, destined 
on a voyage "from New York to Buffalo," 
-•a,nd avers the services to have been perform- 
ed "principally between Albany and New 
York." It avers, also, that the boat "pro- 
ceeded with the libellant on board to Buffalo 
and back to New York." The libel, schedule, 
^nd proof show, that whatever services the 
libellant rendered, were in pursuance of an 
•entire and indivisible contract, to serve in a 
-canal boat on a canal route. 

n. It follows from the first point, that the 
libellant could not, at the hearing, as he at- 
tempted to do, set up a new or distinct de- 
mand, separate and separable in itself, by 
going for services performed on the river 
^one, irrespective of the general contract or 
hiring stated in his libel, and which was 
4ilso shown by the proof. 

III. The case, therefore, presents . one of 
the hiring of a hand to serve on a canal boat 
-on trips from New York to Buffalo, in the do- 
-ing of which by far the greater portion of the 
services were rendered on the canal; in 
which case this court has not jurisdiction. 

IV. No decree can be given for that portion 
of the general services which were performed 
on the river, (admitting such to be of admir- 
■alty cognizance,) 1. Owing to the indivisibil- 
ity of the claim. 2. The want of allegation 
to support it in the libel. 3. The oppression 
^nd injustice which would result to both 
Ijarties, by exposing them to two separate 
suits in two distinct tribunals foi* one and 
i±te same demand. 

V. It is not necessary to plead the want of 
jmrisdiction, as neither consent or acquies- 
cence can confer it. Whenever the want of 
it appears, the court must dismiss the suit. 
Although here the protestando with which 
the answer begins and the objection with 
"Which it concludes, do distinctly allege and 
set up the want of jurisdiction. That is in 
equity, and so here, an answering demurrer. 

VI. But there is no jurisdiction in this case 
on other grounds. 1. A canal boat proper, 
such as this, belongs, as a machine, to the 
"waters of the canal. It is a fresh-water fish, 



and when it gets into the sea or its waters, 
it is out of its element. In other words, what 
it does on rivers, bays, and creeks on the ebb 
and flow of the tide is, by the by, and merely 
temporai'ily incident to its main and essen- 
tial object, which is to traverse the surface 
of the waters of the canal. It has no capac- 
ity for or adaptation to any of the purposes 
of a sea or river craft. It is a log upon the 
water, without the aid of extrinsic force. 
On the canal it depends on the power of 
horses moving on the land for its progress, 
and on the river on tugs for its headway. 
It is no more a ship, or craft, that falls with- 
in the jurisdiction of admiralty, than a horse- 
cart or a steam-car that might be launched 
into a river and buoyed upon its waters; 
nor do the hands bear any of the merits or 
characteristics of the sailor, or of persons 
connected with shipping. 2. The act of con- 
gress of 1845 [5 Stat 726], by declaring that 
canal boats shall not be proceeded against 
in admiralty, in rem, not only shows the 
legislative sense as to their want of nautical 
character, but also, by denying jurisdiction 
over the boat, has by necessary implication 
also taken away jurisdiction over the person 
for services in any such boat, as if the boat 
be not a sea craft in respect to which a libel 
could be filed in rem, jurisdiction of the per- 
son, would, for the same reason, fail, for that 
cannot be a maritime contract in respect to 
a hulk which is not itself of admiralty cog- 
nizance. 

BETTS, District Judge. It is unnecessary 
to consider the matters of defence set forth 
by the respondents in their answer, as an 
objection to the recovery is taken which is 
fatal to the libellant's claim, upon the case 
as made by himself. 

The objection is, that the contiuct of hiring 
was one entire contract for the navigation of 
a boat from New York to Buffalo, and back 
from Buffalo to New York, each way through 
the Erie Canal; and that this court cannot 
take jurisdiction over an agreement of this 
description. 

The averment of two or three trips made 
between New York and Albany or Troy and 
back, and the proofs given of these particu- 
lar services, do not aid the libellant for 
they were all under the one employment, 
the boat failing to nin out the whole extent 
of the voyage contracted, only when freight 
could be had but for a portion of it. 

The court has repeatedly held, upon the 
principles established in The Thomas Jeffer- 
son, 10 Wheat [23 U. S.] 428, The Phoebus. 
11 Pet [36 U. S.] 175, and in other analogous 
cases, 2 that this class of contracts are not 

2 The principle determined in the cases cited, 
was, that the admiralty courts of the United 
States have no jurisdiction of a contract for 
services in a voyage substantially to be per- 
formed upon a river, and above the ebb and flow 
of the tide. Since the time when the decision 
in tiie test was made, the case of The Tiomas 
Jeffei-son [supra] has been reversed, in The Gen- 
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suable in admiralty. Tlie main end contem- 
plated was a service upon the canal, and the 
conti-act could not be severed, so as to give a 
remedy upon one portion of it in a maritime 
court, leaving the residue to be used upon in 
a court of common law. 

I do not now consider the question, wheth- 
er the act of congress of July 20, 1846 (9 
Stat. 38, c 60, § 1), in relation to canal boats, 
which forbids jurisdiction in rem to any 
United States court over canal boats for 
the wages of any person or persons who 
may be employed on board thereof, or in 
navigating the same, affects also the juris- 
diction of the courts against owners in per- 
sonam, or against that class of vessels when 
employed on tide-waters; because, upon the 
allegations of the libel, and the proofs in the 
cause, I hold that the action cannot be main- 
tained. 

The transit of the boat from New York to 
Buffalo, and reversely from Buffalo to tide- 
water at Troy or New York, is not an em- 
. ployment of the boat in business of commerce 
and navigation between ports and places in 
different states or territories upon the lakes 
and navigable waters connecting the said 
lakes, within the provisions of the act of 
congress, approved February 26, 1845 (5 Stat. 
726), which extends the jurisdiction of this 
court to cases of that character, so that an 
implication can be raised that this form of 
action may be sustained upon the instance 
side of the court upon that description of 
contract Libel dismissed, with costs. 



Case IJfo. 8,7S1. 

McCORillOK V. JEROME et al. 

[3 Blatchf. 486.] i 

Circuit Court, S. D- New York. July 9, 1856. 

IxJoscTiox — Dei/AT in Service — Attachment — 
Laches— H"ew Applicatiojt. 

1. Where an order granting an injunction was 
made, and the writ of injunction issued there- 
on was not tested till more tfian sis weeks after- 
wards, and was not served till within seven days 
of one year after the day of its teste: Mdd, 
thht a disobedience of the writ would not he pun- 
ished by attachment. 

2. After such a lapse of time, the plaintiif 
should, before using the writ, apply to the court 
for authority to do so. 

This was an order to show cause why a 
writ of attachment should not issue against 

esee Chief v. Pitzhugh, 12 How. [53 U. S.] 443, 
where it is held, that the admiralty jurisdiction 
of the district courts of the United States ex- 
tends to the navigable lakes and rivers of the 
United States without regard to the ebb and 
flow of the tides of the ocean. The reasoning 
of this case does not apply, however, to canals, 
and the decision does not impair the authority of 
the case ^ven above. 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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tlie defendants [Edward T. Jerome and Mos- 
es Jerome] for disobeying a writ of injunc- 
tion [by Cyrus H, McCormiek] issued and 
served in this cause. 

Edward N. Dickerson, for plaintiff. 
William A. Hardenbrook, for defendants. 

BETTS, District Judge. The objections set 
up by the defendants go rather to show, that 
the plaintiff has no right to the injunction, 
than to deny its violation or to excuse the 
disobedience. But there is a question touch- 
ing the regularity of the plaintiff's proceed- 
ings, which the court cannot overlook, and 
which will avoid his right to the attachmcnc 
prayed for. 

The order granting the injunction was 
made April 28th, 1855. The writ issued there- 
on was tested June lltli, 1855, but was not 
served on the defendants until June 4th. 
1856; nor is it made to appear whether the 
wiit was taken out at the time of its teste, 
or was obtained at the time of its service, 
and ante-tested, so as to appear to have ueen 
issued during the term at which it was 
awarded. 

Either mode of practice would, in my 
judgment, be unwarrantable and irregular. 
The writ emanated as the mandate of the 
court in relation to facts then in its view, 
staying them as unlawful, and interdicting 
their continuance or subsequent repetition. 
It was authorized on the assumption that its 
coirective power was then required, and 
would be immediately exercised, although, 
after it should once be served, it would un- 
edly continue its action until withdrawn by 
order of the court. But it would be mani- 
festly against the nature of the relief, for 
the court to place .a process of that high 
character in the hands of a party to be used 
at his discretion, whenever he may deter- 
mine that a new act committed by the de- 
fendant violates the order of the court. 

If it be compatible with the nature of the 
remedy to issue the writ on any condition 
subsequentiy to occur, that condition should 
be incorporated in the order, or appear upon 
the face of the process, and could never be 
left at the option and control of the party 
obtaining the order. 

The plaintiff, if he found no necessity for 
the aid of the court when the writ was 
awarded, but supposed, a year subsequently, 
that one has arisen, should have applied to 
the court on the new facts, and have procur- 
ed an authorization to use the process tinder 
such change of circumstances. None such 
was given to him by the court. 

Nor does the process import such authority 
from the mere seal upon the writ. Although 
not technically made returnable in court, 
3''et the nature of all intermediary or final 
process of the court requires that it shall 
be served or put in execution before a stated 
term of the court inteiTenes after its award. 
The teste, which verifies its authority, ceases 
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to give it tlie cliaracter of a mandate of the 
court, for any primary action thereon, when 
the tei'm during which the power was grant- 
ed has terminated. 

In my opinion, therefore, the plaintifE was 
boimd to procure the direction of the court, 
after such a lapse of time, before he could 
take out the writ of injunction, or use it if 
previously in his hands, and the neglect of 
the defendants to obey it, on the existing 
state of facts, cannot be punished by attach- 
ment. 

The motion is accordingly denied. 



Case Wo. 8,723. 

McCORMIOK V. KETOHUM. 
[See Case No. 8,719.] 



Case Wo. 8,723. 

McCORMIOK V. MAGRUDBR. 

[2 Cranch, 0. C 227.] i 

Oircnit Court, District of Columbia. 
Term, 1821. 



April 



Mistake — Failure of Clerk to Enter Appear- 
asoe^Ejeotmest— Habere Facias- 
Motion TO Quash. 

In ejectment, if the clerk by mistake omit to 
enter the tenant's appearance at the first term, 
and judgment be entered against the casual 
ejector, and a habere facias be issued, the court 
will, at a subsequent term, upon affidavits, quash 
the habere facias, and rescind the judgment, and 
permit the tenant to appear, upon entering into 
the common rule. 

[Cited in Reiling v. Bolier, Case No. 11,671. 
Cited in brief in Blagden v. Broadrup, App. 
Fed. Cas.] 

In ejectment there had been judgment at 
December term, 1819, against the casual eject- 
or by defaijlt, and a habere facias issued 
returnable to this term. 

Mr. Taney, for the tenant, moved the 
court to quash the execution, and rescind the 
judgment, and permit the tenant to appear, 
upon entering into the common rule. 

This motion was founded upon affidavits 
that air. Marbury ordered the clerk to en- 
ter his appearance for the tenant before the 
judgment was entered, but the clerk, by mis- 
take, entered it in another case. 

Mr. Wallach and Mr. Jones, for plaintiff, 
mentioned the case of Baker v. Glover [Case 
No, 769]. And see, also, Sherburne v. King 
[Id. 12,759], at June terra, 1820, and Jones 
V. Llwellyn [Id. 7,477], at March term, 1820, 
and December term, 1819. 

THE COURT, upon the affidavits and mo- 
tion, quashed the habere facias, rescinded the 
judgment, and permitted the tenant to ap- 
pear. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case Wo. 8,724. 

McCORMIOK V. MANNY et al. 

[6 McLean, 539; i 4 Am. Law Reg. 277; 61 
Jour. Pr. Inst. 176.] 

Circuit Court, N. D. Illinois. Jan. IC, 3856.2 

Patents — REAPiNa Machine — Expiration — Dis- 
tinct Parts — Combinations — Improve- 
ment — Mechanical Equivalent. 

1. The plaintifE's first patent for a reaping ma- 
chine being dated in 1834 has expired, and what- 
ever invention it contained now belongs to the 
public. 

2. Improvements were made by McCormiek, 
for which, in 1845, he obtained a patent, and in 
1847 a patent for a further improvemont. whicli 
last patent was surrendered and re-issued in 
1853. 

3. A machine may consist of distinct parts, and 
some or all these parts may be claimed as com- 
binations. In such an invention, no part of it is 
infringed, unless the entire combination or the 
part claimed shall have been pirated. 

[Cited in Silsby v. Foote, 20 How. (61 U. S.) 
392.] , 

4. In his patent of 1845, for improvements in 
the reaping machine, the plaintiff claimed the 
combination of the bow L, and dividing iron M, 
for separating the wheat to be cut from tliat 
which is left standing, and to press the grain on 
the cutting sickles and the reel. The defend- 
ant's wooden divider do^ not infringe that claim 
of complainant's patent which embraces the com- 
bination of the bow and the dividing iron, as he 
does not use the iron divider which the plaintiff 
combined with the wooden. 

5. Where the plaintiff's patent calls for a reel 
post, set nine inches behind the cutters, which 
is extended forward, and connected with the 
tongue of the machine to which the horses are 
geared, it is not infringed by a reel beaier extend- 
ing from the hind part of the machine and sus- 
tained by one or more braces. The only thing 
common to both devices is supporting the end 
of the reel nearest to the standing grain. In 
their combinations and connections, and in every- 
thing else the devices are different 

6. Where reaping machines, prior to the plain- 
tiff's invention, had a grain divider or reel post 
similar to the plaintiff's, the defendants may use 
the same without infringing the plaintiff's patent. 

7. The invention embraced in plaintiff's pat- 
ents of 1847 and 1853, was not a raker's seat, 
but it was the improvement of his machine, by 
which it was balanced, and the shortening of the 
reel so that room was made for the raker's seat 
on the extended finger-bar. This being his in- 
vention and claim, to tliis his exclusive right is 
limited. Had he claimed generally a seat for the 
raker, the claim would have been invalid, by rea- 
son of the prior knowledge and use of raker's 
seats in reaping machines. McCormick's raker's 
seat was new in its connection with his machine; 
but his invention did not extend to a raker's 
eeat differently arranged. 

8. A mechanical equivalent is limited to the 
principle called for in the patent, including col- 
orable alterations, or such as are merely changes 
as to form. 

9. Manny's reaping machine does not infringe 
either of McCormick's patents. The divider and 
reel bearer used in Manny's machine being dif- 
ferent in form and principle, do not infringe Mc- 
Cormick's patent of 1845.2 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 20 How. (61 U. S.) 402.] 
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10. The stand or position for the forlier,_ in- 
vented and patented by John H. Manny, is_a 
new and useful improvement, and different in 
form and principle from McCormick's patents 
of 184T and 1853. 

[Cited in HofiEheins v. Brandt, Case No. 6,575.] 

This was a bill in chancery filed in the cir- 
cuit court of the United States for the north- 
ern district of Illinois, by Gjtus H. McCor- 
mick against John S. Manny and others, 
charging them with infringement of his pat- 
ents for improvements in the reaping ma- 
chine, dated January 31st, 1S45 [No. 3,895], 
October 23d, 1848 [No. 5,335], re-issued May 
24, 1853 [No. 239]. The defendants filed 
-their answer, setting up various grounds of 
defence, but relying chiefly on the defence 
that the reaping machines manufactured and 
sold by them at Rockford, Illinois, under the 
name of 3tlanny's Reaper, differ in form and 
principle from the improvements patented by 
McCormick, and that the raker's stand or 
position was an improvement invented and 
patented by John H. Manny. Issue being 
joined, a large volume of testimony was tak- 
en, showing the state of the ait of making 
reaping machines before and after the date 
of McCormick's patents. The cause standing 
for hearing on the bill, answer, exhibits and 
testimony, it was by agreement of eoimsel 
heard at Cincinnati, in September 1855, be- 
fore the Honorable John McLean, circuit 
judge, and the Honorable Thomas Drum- 
mond, district judge of the United States for 
the Northern district of Illinois. 

■Reverdy Johnson and E. N. Dickerson, for 
complainant 

Edwin M. Stanton and George Hai-ding, 
for defendants. 

On behalf of the complainant it was sub- 
mitted that letters patent had been granted 
to the complainant January 31st, 1S45, for 
improvements in reaping machines. In this 
patent, among other things, there was de- 
scribed and claimed a device for dividing and 
separating the grain to be cut, from that 
which was to be left standing, as the machine 
passed around the grain field. And also a 
device to suppport the end of the reel on the 
side nearest to the standing grain, so that 
the cut grain could be brought freely on the 
platform of the machine. Another patent 
was granted to the complainant, October 23d, 
1S47, and re-issued to him, on an amended 
specification, May 24th, 1853. This patent 
specified and claimed an improvement for 
supporting the raker's body on the machine, 
while he raked ofE the cut grain and de- 
ixjsited it in gavels on the ground at the side 
of the machine. It was contended that the de- 
fendants had made and sold for the harvest 
of 1S54, eleven hundred reaping machines, 
and for the harvest of 1855, three thousand 
reaping machines, in all of which there were 
devices for dividing and separating the grain, 
for bearing up the reel and devices for sup- 
porting the rakei-, substantially the same as 



were specified and claimed by the complain- 
ant. A decree of a pei-petual injunction and 
an account of profits were asked, for. 

On behalf of the defendants it was submit- 
ed, that prior to the date of complainant's In- 
ventions and patents, various devices for di- 
viding and separating grain had been describ- 
ed, patented, or used, and on this point espe- 
cial reference was made to the machines of 
Dubbs, Cummings, Bell, Phillips, Duncan, 
Randall, Schnebly, Hussey, Ambler, and oth- 
ers. That anterior to the same date, reaping 
machines, containing devices for bearing up 
the reel out of the way of the cut grain, had 
been described, patented or used, by Cum- 
mings, Bell, Ten Eyck, Phillips, Duncan, 
Schnebly, and Randall. And that prior to 
McCormick's invention, devices for supporting 
the raker's body had been used in the ma- 
chines of Hussey, Randall, Schnebly, Wood- 
ward, Nicholson and Hite. Defendants' coun- 
sel contended that McConnick's patents of 
1845, 1847, and 1853, on their face, purport 
to be for special improvements in the ma- 
chine patented by him in 1834, and not for 
the discovei-y of any new principle, method, 
or combination for reaping, in general. His 
extrusive right is, therefor^ limited to the 
specific improvements he Invented, described, 
and claimed in his patent The patents for 
these Improvements are to be construed in 
reference to the general state of the art, to 
McCormick's prior inventions, and to the pai'- 
ticular description of his improvements, and 
the specification of his claim. And so that, 
while securing him the exclusive right con- 
templated by law, at the same time to guard 
against his withdrawing from the public any- 
thing before discovered, known, or used by 
others, or that was contained in his origmal 
patent. For a patentee has no right to ex- 
tend the term of his monopoly over anything 
embi-aced in his original invention, under 
color of some improvement on it The claims 
for the seat, the reel post and the divider, 
are efforts to acquire a monopoly of the reap- 
ing machine, by enlarging, modifying and 
changing the description and specification of 
particular improvements, and expanding 
them so as to cover principles, methods and 
results, in violation of the principles and, 
avowed policy of the patent laws. And the 
result aimed at by the complainant would 
withdraw from the public the contribution of 
many minds, and subject an instrument of 
great public utility to a private monopoly, 
without even a decent color of right The 
merit claimed for McCormick, of being the 
the first man who brought the reaping ma- 
chine Into successful use, was wholly aside 
from the present question. For, even If that 
merit justly belonged to McCormick, it is 
not the ground on which the patent law con- 
fers an exclusive right to the machine. And, 
besides, it could only extend to his own im- 
provements; whereas, to the principal parts 
constituting the machine, he has not the 
shadow of any claim, as inventor. 
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The opinion of the court was delivered at 
Washington, on the 16th of Januaiy, by JMr. 
Justice McLEAN, as follows: 

McLean, Circuit Justice. This is a bill to 
restrain an alleged infringement of the plain- 
tiff's patent, by the defendants, and for an 
account. By consent of the parties, the case 
was adjourned from Chicago to Cincinnati, 
at which place it was argued on both sides 
with sm-passing ability and clearness of dem- 
onstration. The ait involved in the in- 
quiry was traced in a lucid manner, and 
shown by models and drawings, from its 
origin to its pi-esent state of perfection. And 
if, in the examination of the cause, the en- 
tire scope of the argument shall not be em- 
braced, no inference should be drawn that 
the court was not deeply impressed with the 
artisticai researches and ingenuity of the 
counsel. 

It is proper that I should say here, that after 
the close of the argument at Cincinnati, no 



time was afforded for consultation with my 
brother judge. At my request he has lately 
transmitted to me his opinion on the points 
ruled, without any interchange of views be- 
tween us, and there is an entire concmTonce 
on eveiy point. Cyrus H. McCormiek, a citi- 
zen of Virginia, represented to the patent of- 
fice, that he had "invented a new and useful 
improvement in the machine for reaping all 
kinds of small grain," which improvement 
was not known or used before his application, 
on which he obtained a patent, dated 21st of 
June, 1834. As that patent has expired, and 
whatever of invention it contained now be- 
longs to the public, no further notice of it in 
this place is necessary. The same individual, 
in representing to the patent office, that he 
had invented certain new and useful improve- 
ments on the above machine, obtained a pat- 
ent for those improvements, dated the 31st of 
January, 1S45. 
After describing certain impi'ovemeuts in 
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the cutting apparatus, the divider,- and the 
reel post, he makes the following claim: (1) 
The curved (or angled downward, for the 
purpose described,) hearer for supporting the 
blade in the manner described. (2) The re- 
versed angle of the teeth of the blade, in the 
manner deecribed. (3) The arrangement and 
consti'uetion of the fingers (or teeth for sup- 
porting the grain) so as to form the angular 
spaces in front of the blade, for the purpose 
designed. (4) I claim the combination of the 
bow L and dividing iron M, for separating 
the wheat in the way described. (5) Setting 
the lower end of the reel post (R) behind the 
blade, curving it at B,-, and leaning it for- 
ward at the top, thereby favoring the cutting, 
and enabling him to brace it at the top by 
the front brace (S,) as described, which he 
claims in combination with the post And 
afterwards, McCormick applied for another 
patent, for improvements made on his reap- 
ing machine patented in 1845, and it was is- 
sued to him the 23d of October, 1847. 

This patent was inoperative, as the pat- 
entee afterwards alleged, by reason of a de- 
fective specification; and he surrendered it, 
and obtained a corrected patent the 24th of 
May, 1853. In his specifications of this pat- 
ent, he says, "the reaping machines hereto- 
fore made may be divided into two classes. 
The first class having a seat for a raker, 
who, with a hand rake equal In length to the 
width of the swath cut, performs the double 
office of gathering the grain to the cutting 
apparatus and on to the platform, and then 
of discharging it from the platform on the 
ground behind the machine." The defects 
of the first class were remedied, he says, by 
the second dass, in which a reel was employ- 
ed to gather the grain to the cutting appar- 
atus, and deposit it on a platform, from 
whence it is raked off by an attendant who 
deposits the grain on the ground by the side 
of the machine, where it can lay as long as 
desired; the whole width of the swath being 
left unencumbered for the passage of the 
horses on the return of the machine to cut 
another swath. And he states that the 
length of the reel leaves no seat for the rak- 
er, who has to walk on the ground at the 
side of the machine and rake the grain from 
the platform, and, he says, the weight of the 
machine is too great, back of the driving 
wheel. For these defects he has provided a 
remedy by his improvements, which places 
the driving wheel back of the gearing that 
gives motion to the sickle, which is placed 
in a line behind the axis of the driving wheel 
and the cog-gearing, which moves the crank 
forward of the driving wheel, so as to bal- 
ance the frame of the machine with the rak- 
er on it And also in combining with the 
reel, which deposits the grain on the plat- 
form, a seat or position for the raker to sit 
or stand, so that he may rake off the grain, 
thrown upon the platform by the reel, on the 
side of the machine faithest from the stand- 
ing grain. 
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And in conclusion he says: "What I claim 
as my invention, and desire to secure by let- 
ters patent, as improvements on the reaping 
machines secured to me by letters patent 
dated the 24th of June, 1834, and the 31st of 
January, 1845, is placing the gearing and 
crank forward of the driving wheel for pro- 
tection from dirt, &c., and thus carrying the 
driving wheel further back than heretofore, 
and sufficiently so to balance the rear part of 
the frame, with the raker thereon; and this 
position of the parts is combined with the 
sickle back of the axis of motion of the driv- 
ing wheel, by means of the vibrating lever, 
substantially, as herein desci'ibed." And he 
claims "the combination of the reel for gath- 
ering the grain to the cutting apparatus, and 
depositing it on the platform, with the seat 
or position for the raker, arranged and lo- 
cated as described, or the equivalent thereof, 
to enable the raker to rake the grain from the 
platform, and lay it on the ground, at the 
side of the machine." The defendants in 
their answers, deny the validity of the plain- 
tiff's patent for want of novelty, and on 
other grounds; but in their argument they 
disclaim any such purpose; and place their 
defence on a denial of the infringement 
charged. The infringement of the plaintiff's 
patent is alleged to consist in his divided reel- 
post, and its connections, and the raker's 
seat. 

The fourth claim in the plaintiff's patent of 
1845, is "the combination of the bow L and 
dividing iron M, for separating the wheat in 
the way described." He describes the divid- 
er "as the extension of the frame on the 
left side of the platform, three feet before 
the blade, for the purpose of separating the 
wheat to be cut, from that to be left standing, 
and that whether tangled or not" This 
divider gradually lises from the forward 
point, with an outward curve or bow, so as 
to throw off the grain to the left, and thus 
separate it from the grain to be cut And 
this is combined with a dividing iron rod or 
bar, made fast by a bolt to the timber ex- 
tended, as a divider, which bolt also fastens 
the bow. From this bolt the iron rises to- 
wards the reel at an angle of thirty degrees, 
until it approaches near to it, when it is 
cmTed to suit the circle of the reel. This 
iron is adjustable to suit the lowering or 
elevation of the reel, by a bolt and slot in 
the lower end. By its gradual rise, this iron 
divider elevates the tangled grain, and 
presses it against the cutting sickles of the 
machine. 

There can be no doubt that this combina- 
tion of the bow and Iron divider, as claimed, 
is new, it not having constituted a part of 
any reaping machine prior to the complain- 
ant's. 

In the specifications of the defendant's pat- 
ent, he says, "the divider F. projects on the 
left side of the machine in advance of the 
guard fingers, and divides the grain to be cut 
I from that which is to be left standing, &a,' 
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and the machine constructed under his pat- 
ent has a wooden projection, somewhat in 
the form of a wedge, extended beyond the 
cutting sieliles some three feet; and which, 
from the point in front, rises as it approaches 
the cutting apparatus, with a small cui-ve, so 
as to raise the leaning grain and bring it 
within the reel on the inner side of the divid- 
er, and on the outer side by the projection, 
to disentangle the heads and stalks, so as to 
leave them with the standing gmin." This 
Is not dissimilar in principle from the wooden 
divider of the plaintiff's machine; the. ciu-ve 
outward may be less, and the elevation from 
the point which enters the grain may also be 
less than McCormick's, but it performs the 
same office, and in principle they may be 
considered the same, and the question neces- 
sarily arises, whether in this respect, this 
divider is not an infringement of the plain- 
tiff's patent. A satisfactoiy answer to this 
inquiry, is not difficult. The plaintiflE claims 
that his wooden divider is in combination 
with the iron rod on the inner side, which 
rises from its fastening at an angle of thirty 
degrees. The adjustability of this iron, by 
giving it a lower or higher elevation, is also 
impoi-tant, and would of itself be a sufficient 
ground for a patent. But in this inquii-y, 
the adjustability of the iron divider is not 
important, as it may be considered station- 
ary. A patent, which claims mechanical 
powers or things in combination, is not in- 
fringed by using a part of the combination. 
To this rule there is no exception. If, there- 
fore, the wooden divider of the defendant's 
machine, be similar to that of the plaintiff's, 
there is no infringement; as the combination 
is not violated in whole but in part. But 
there is another, and an equally conclusive 
answer, to the objection. The plaintiff's 
wooden divider was not new, and therefore, 
could be claimed only in combination. The 
English patent of Dobbs in 1814, had dividers 
of wood or metal. The outer diverging rod 
of Dobbs' divider rises as it extends back, 
and at the same time, diverging laterally 
from the point of the divider, acts the same 
as the McCormick divider of 1845, to raise 
stalks of grain inclining inwards, and to 
turn them off from other parts of the ma- 
chine. 

The English patent of Charles Phillips, in 
1841, had a dividing apparatus, consisting 
of a pointed wedge-formed instrument, which 
extended same distance in advance of the 
cutting apparatus and reel; its diverging in- 
ner side, like the corresponding side of Mc- 
Cormick's divider of 1845, bears inward up- 
right grain within the range of the reel and 
cutting knives; while at the same time, its 
outer diverging edge, like the outer edge of 
McCormick's divider, bears off standing grain 
without the range of the reel. And there is 
an inclined bar, which, being attached by 
its front to the lower piece, extends back- 
wards and upwards, until it meets the frame 
of the machine, at a point above and behind 



the cutting apparatus. Ambler's machine 
had aslo a divider, not dissimilar to the de- 
fendant's. Bell's machine, made in 1825, had 
dividers on it to press the grain away from 
the machine on the outer side, and on the in- 
ner side to press it to the cutters. Hussey's 
machine, too, had a point which projected 
into the grain, and divided it before the cut- 
ting knives; the inside to be cut, the out- 
side to remain with the standing grain. In 
Schnebly's machine, the grain to be cut was 
separated from that which was left stand- 
ing, by a divider projecting on the side of the 
machine- In the plaintiffs patent of 1834, he 
says, on the left end of the platform is a 
wheel of about fifteen inches diameter, set 
obliquely, bending under the platform to 
avoid breaking down the stalks, on an angle 
that may be raised or lowered by two move- 
able bolts, as the cutting may require, corre- 
j spending with the opposite sides. The pro- 
I jection of the frame at this end is made suf- 
j ficient to bear off the grain from the wheel, 
and he claims "the method of dividing and 
keeping separate the grain to be cut from 
that to be left standing." This patent hav- 
ing expired, whatever of invention it con- 
tained, now belongs to the public, and may 
be used by any one. The inner line of the 
projecting divider of the defendant's ma- 
chine, it is contended, has a gradual rise 
from the point; which answers the purpose 
of the ii'on divider of Mr. McCormick's to 
crowd the grain on the reel and cutters; but, 
in this respect, the wooden divider of the 
defendant's is not materially different from 
those above referred to, and others in use, 
before the plaintiff's patent of 1845. 

In regard to the divider in the defendant's 
machine, it is clear, that it cannot be consid- 
ered as an infringement of the plaintiff's 
patent. The reel-post, as claimed, with its 
connections, by the plaintiff', seems not to 
have been infringed by the defendant. In 
defendant's machine the end of the reel, 
next the standing grain, is supported by an 
adjustable arm, which is nearly level, slight- 
ly inclined upwards, and supported by a 
standard towards the rear of the machine. 
In JlcCormiek's patent of 1845, the reel-post 
is set back of the cutter, some nine inches at 
its foot, rising upwards and projecting for- 
wards, and supported at its top by a brace 
running to and connected with a standard 
on the tongue of the machine. The reel-post 
of the defendant is substantially like the 
one in Bell's reaping machine, and also the 
patent granted to James Ten Eyek, in 1825. 
The reel-support or beam of the latter has 
not the features of vertical and horizontal 
adjustability contained in the reel-beam of 
the defendant's; but it is attached to tlie 
machine behind the platform on which the 
cut gi-ain is received, and it extends for- 
ward to hold the reel, and to leave the space 
beneath it unobstructed. 

In his patent of 1834, McCormick placed 
his reel-post before the cutting apparatus, 
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standing perpendicularly, and teing braced 
as described. But in tlie patent of 1845, that 
post was set nine inches beliind the sickles, 
leaning forward so as to bring the part of it 
which supported the reel to its former per- 
pendicular, the post still extending forward 
so as to admit of being braced directly to 
the tongue of the machine to which the 
horses are harnessed. This was rendered 
necessary, as the first post being in advance 
of the cutter, encountered the fallen gi-ain, 
which adhered to it, and clogged the ma- 
chine. The reel-post, so called. In both these 
machines, were alike, only as bearers of the 
end of the reel next to the standing grain; but 
their structm-es in every other respect are dif- 
ferent. Mccormick's reel-post servedas a brace 
to the machine, its foot being mortised into 
the left sill of the machine, nine inches be- 
hind the cutting sickles; its top, leaning for- 
ward, was braced to the tongue of the ma- 
chine. The defendant's reel-post, like that 
of Bell's, was connected with the hindmost 
post of the machine, and was sustained by 
braces, as the reel bearer. In giving strength 
to the machine it was unlike the plaintiff's, 
and if this were not so, the defendant's is 
sustained by similar reel-posts in other ma- 
chines, prior to McCormick's. 

But in addition to these considerations, the 
plaintiff claims his reel-post in combination 
with the tongue of tlie machine, as describ- 
ed. There is no pretence that this combina- 
tion has been infringed. Prom the structure 
of McCormick's reaper, it was impossible 
to find a seat for the raker, without an ad- 
justment of the machine which should bal- 
ance it with the weight of the- raker behind 
the driving wheel. For this purpose the 
gearing and crank were placed further for- 
ward, the finger piece was extcnaed, and the 
reel shortened, so as to make room for the 
raker, and enable him to discharge the grain 
ut the side of the machine, opposite to 
the standing grain. This improvement was 
■claimed as a combination of the reel with 
the seat of the ralier. 

In his specifications to the patent of 1853, 
IklcCormick describes two classes of ma- 
chines, the first class having a seat for a 
raker, who, with a hand-rake, having a head 
^qual in length to the width of the swath 
•cut, performs the double pui-pose of gather- 
ing the grain to the cutting apparatus and 
on to the platform, and then of discharging 
it from the platform behind the machine. 
This was defective, principally, he says, be- 
cause the grain was discharged behind, in 
the wake of the machine, rendering it neces- 
sary to remove the grain before the return of 
the machine, and he alleges these defects are 
obviated by his improvement. In the speci- 
fications to John H. Manny's patent, of the 
■0th of March, 1855, he says, after referring to 
IMcCormick's, Sehnebly's, Woodward's and 
Hite's machines, in regard to the seats of 
the rakers, "the improvement of mine con- 
sists, in combining with the reel, which gath- 
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ers the grain to the cutting appariitus, and 
deposits it on the platform, a seat or posi- 
tion arranged between the inner end of the 
platform and the end of the machine next 
the standing grain, for an attendant to sit 
or stand on, and which gives due support to 
him while operating a fork to push the cut 
grain towards the outer end of the platform? 
where the grain is first compressed against 
the wing or guard provided for the purpose, 
and then by a lateral movement of the fork 
discharged _ properly on the ground behind 
the platform, in gavels, ready to be bound 
into sheaves." And in the summing up, the 
defendant, Manny, says: "What I claim is 
the combination of the reel for gathering the 
grain to the cutting apparatus and deposit- 
ing it on the platform, with the stand or posi- 
tion of the forker, arranged and located as 
described, or the equivalent thereof, to ena- 
ble the forker to fork the grain from the 
platform, and deliver and lay it on the 
ground at the rear of the machine, as de- 
scribed." 

With- a few verbal alterations, this claim 
is the same as made by the plaintiff, with 
the exception of the seat of the raker, and 
the place of deposit for the grain. It must 
be admitted that the combination of the 
raker's seat with the reel, as claimed by the 
plaintiff, was new. And a very important 
question arises, how far this claim extends. 
Is it limited to the mode of ©rganization 
specified, or may it be considered as cover- 
ing the entire platform of the machine, and 
all combinations of the seat and reel? The 
reel was not new, nor was a seat on the plat- 
form, or connected with the platfoi-m, for the 
raker, new; but the position for the raker, 
as described by MeCormick, was new. ^Ir. 
Justice Nelson, in the case of MeCormick v. 
Seymour [Case No. 8,726] in his charge to 
the juiy said, "the seat was the object and 
result he was seeking to attain, by the im- 
provement which he supposed he had brought 
out What he invented was the arrange- 
ment and combination of machinery which 
he has described, by which he obtained his 
seat. That, and not the seat itself, consti- 
tuted the essence and merit, if any, of the 
invention." The reel was advanced in front 
of the cutters, and shortened, and the driv- 
ing wheel was put back and the gearing for- 
ward, so as to balance the machine with 
the weight of the raker on the extended 
finger piece. In this peculiar organization, 
the improvement of MeCormick consisted. 
It was adapted to no other part of the 
machine. To place the raker on any other 
part of the platform or machine of Me- 
Cormick, than on the extended finger board, 
would derange its balance, which was so 
well adjusted by the improvements de- 
scribed. No such change can be made with- 
out experiment and invention; consequently, 
the improvement of the plaintiff, in this re- 
spect, is limited to his, specification. 
In 1844, Hite made a new and useful im- 
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proyement on McCormick's reaping machine, 
patented in 1834, by attaching thereto a seat 
mounted on wheels for a raiser to occupy 
■when raking the grain from the platform, on 
which it is deposited by the reel. And a 
patent was issued in 1855, for this improve- 
ment, although from the evidence, the pre- 
-sumption was that the improvement had 
gone into public use more than ten years be- 
fore. William Schnebly at Hagerstown, 
from 1825 to 1837, constructed reaping ma- 
chines. At first a revolving apron was used, 
but this was discontinued, and after the 
grain had been thrown on the platform by 
the reel and the proper motion of the ma- 
chine, he says he sat upon the machine in 
rear of the platform, sometimes upon the 
guard board, and sometimes astride a cap 
or cross beam, suitable for that purpose, and 
raked off the grain with a three or four 
pronged fork, from the platform, and de- 
posited it on the ground at the side of the 
machine. In the specifications of "Wood- 
ward's machine, patented in 1845, he says, 
the raker stands upon the platform L, and 
as the grain is cut and falls upon the plat- 
form, he with a fork or i-ake conveys it to 
the hinged box, and when a quantity is ac- 
cumulated therein sufficient, the rear end 
of the bos falls and deposits the wheat on 
the ground in the form of a gavel. This 
box was often dispensed with. The raker 
rode on the machine. In 1844, JS^icholson 
represented that he had made an improve- 
ment on a machine for cutting grain, &c., 
and he says, "the machine is ijrovided with 
a pair of shafts, L, for the animal to draw 
by, and a place. A, for the driver to sit on, 
and a suitable stand for a raker's seat. And 
as a part of his improvement he claims a 
mode of depositing the grain in a line out 
of the track of the horse, as described. In 
1855 a patent was issued for this improve- 
ment, to the administrator of Nicholson. Iji 
Abraham Randall's patent, dated in 1833, 
the grain was raked off the machine by a 
raker, who had a seat on the platform. This 
part of the machine succeeded welU When 
a sufficient amount of gi-ain was collected 
on the platform, to make a sheaf, it was 
raked off the side. The machine was in use 
seveial years. The platform of the defend- 
ant's machine, is different from that of the 
plaintiff's. The latter is constinicted so that 
the side next to the reel and the cutting 
knives, is parallel with them, while Manny's 
platform is so constructed as to extend back 
from the cutters in a diagonal form, which 
brings its hindmost part, through which the 
grain is discharged, to the right of the 
swath cut This leaves the way open for 
the machine in cutting the next swath. The 
raker, in this machine, occupies a place be- 
hind the running ground wheel at the rear 
of the divider, with his face quartering to 
the horses. Whether we look at the struc- 
ture of the platfonns, or the position of the 
rakers, no two things could be more unlike 
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than the two machines of the plaintiff and 
defendant. Do they differ in principle, as 
well as in form? To provide for McCormick's 
raker the structure of the machine had to 
be altered materially, by changing the heavy 
machinery so as to balance it with the 
weight of the raker on the extended finger 
board. The reel had also to be shortened. 
On Manny's machme the raker occupies a 
place diagonal to that of McCormick's, and 
at the farthest part of the platform next to 
the standing grain. He stands not upon the 
extended finger board, but on the platform, 
requiring no shortening of the reel, nor bal- 
ancing of the machine. 

From the patents above referred to, it ap- 
pears that before the last improvement of 
MeCormick, rakers had been placed upon 
the machine, intended to perform the same 
office as McCormick's raker. It is no answer 
to this fact to show that some of these plans 
were abandoned or superseded by the prog- 
ress of improvement. They were embodied 
in patents, and were not only publicly con- 
sti-ueted and used, but the models of the- 
machines were deposited in the patent office, 
and the' patents, with their specifications and 
drawings, were matters of public record. 

Now if these various plans of seating a 
raker on the machine, as called for in other 
patents prior to that of McCormick's, did 
not affect the validity of his subsequent 
patent, it could hardly be contended that his 
patent excludes all subsequent improve- 
ments for a raker's seat In the case of 
MeCormick v, Seymour [supra], Mr. Justice- 
Nelson argues very properly in saying, "it 
is insisted on the part of the learned coun- 
sel for defendants, that there is nothing new 
in this, because there is in the machine of 
Hussey a seat or what is equivalent a posi- 
tion for the raker, in which he may stand 
and rake off the grain. The seat, that is- 
the position on the platform, is, in one 
sense, undoubtedly common to both. But 
Hussey's machine has no reel to interfere 
with the raking, and the grain, instead of 
being raked from the platform, is pushed 
from the back part of it The question is,. 
whether the arrangement of the seat, the- 
combination by which the patentee obtains 
and can use the seat or position, is similar 
to or substantially like the contrivance -in 
Hussey's machine. That is the point The- 
mere fact that a seat was used in previous 
reapers, does not embrace the idea contained 
in this patent That view could only be- 
material under the assumed consti-uction 
given by the learned counsel for the defend- 
ants to the patent, that it is for a seat If 
that were the thing invented and claimed, 
by the patentee, then the seat of Hussey 
would be an answer to the claim." "There 
is also another point," says the learned 
judge, "to which it is proper to call your'- 
attention in this connection, and which has 
been the subject of discussion by the coun- 
sel,, and that is, that Hussey, in the cou- 
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struction of bis. machine in Ohio, at a very 
early day used a reel in connection "with 
his cutter and raker. ■ It is insisted that this 
use of the reel in connection with a raicer, 
■ in Hussey's machine, Ijefore the discovery 
of the plaintiff, destroys his claim to orig- 
inality. In answer to this, it is claimed, on 
the part of the counsel for this plaintifC, that 
the contrivance of Hussey into which the 
reel was introduced, was substantially dif- 
ferent from the plaintifiE's contrivance. It 
appears that Hussey's reel, like the reel of 
the plaintiff, when his first seat was" put 
on in 1845, interfered with the i*aker, so as 
to prevent his raking the grain the whole 
length of the platform. Hence Hussey had 
an endless apron, by which the gi-ain, when 
cut, was deposited at the feet of the raker, 
so that he could shove it off with his rake." 
I have cited largely from the learned 
judge, not only because the opinion was 
greatly relied on by the plaintiff's counsel 
in the argument of this case, but for the rea- 
son that the opinion is sound. The reel, it 
seems, interfered with Hussey's plan, which 
was obviated by an endless apron. McCor- 
mick dispensed with the apron by putting 
back the driving wheel and placing forward 
the gearing, &c., so as to balance the ma- 
chine, which, with the shortening of the 
reel, completed his improvement. Now if 
a raker be seated on a different part of the 
machine, and where he can rake without 
balancing the machine, and without inter- 
ruption from the reel, it is a contrivance 
and an invention substantially different from 
:McCormiek's. To seat the raker on Man- 
ny's machines does not require the same 
elements of combination that were essen- 
tial in McCormick's invention. His inven- 
tion in procuring a seat for the i-aker, be- 
ing new and useful, was unaffected by 
those which preceded it. But Manny's con- 
trivance required no such modification and 
combination of the machinery for a raker's 
seat, as McCormick's; it is substantially dif- 
ferent from his. The seat was not the thing 
invented, but the change of the machinery, 
to make a place for it. And where the seat 
may be placed on the platform, or on any 
part of the machine, which does not require 
substantially the same invention and im- 
provement as McCormick's, there can be no 
infringement of his right. In McCormick's 
claim for the improvements which gave him 
a seat for the raker, arranged and located 
as described, he adds, "or the equivalent 
therefor." The words of this claim, "or the 
equivalent therefor," can not maintain the 
claim to any other invention, equivalent or 
equal to the one described. This would be 
to include all improvements or modifica- 
tions of the machine, which would make 
it equal to McCormick's. This part of the 
claim can not be construed to extend to any 
improvements which are not substantially 
the same as those described, and which do 
not involve the same principle. It embraces 



all alterations which are merely colorable- 
Such alterations in a machine afford no 
ground for a patent. 

As stated by Mr. Justice Nelson, the im- 
provettient of McCormick consisted, not in 
the seat for the raker, but in the modifica- 
tion and new combination of parts of his- 
machine, so as to secure a place for a 
seat Had a construction of the seat mere- 
ly, been the invention, that learned judge 
admitted the prior -seat for the raker on 
Hussey's machine would have nullified the- 
claim. 

Having arrived at the result, that tliere is 
no infringement of the plaintiff's patent by 
the defendant, as chai-ged in the -bill, it is- 
announced with greater satisfaction, as it ixu' 
no respect impairs the right of the plaintiff. 
He is left in full possession of his invention, 
which has so justly secured to him, at home- 
and in foreign countries, a renown -honorable 
to him and to his country— a renown which* 
can never fade from the memory, so long as: 
the hai-vest home shall be gathered. 

The bill is dismissed at the cost of the- 
complainant. 

[NOTE. This cause was taken on appeal by- 
the complainants to the supreme court, where- 
the decree of the circuit court was affirmed, 
with costs, by Mr. Justice Grier. A dissenting- 
opinion was filed by Mr. Justice Daniel. 2(> 
How. (61 U. S.) 402. 

[For anotlier case jnTolvinpr this patent, see 
note to McCormick v. Seymour, Case No. S,726.1 



Case Wo. 8,7S5. 

McCORMICK V. SEYMOUK. 

Patents— Abandonment — Forfeitdre — Inven"- 

TiON — Unsucoessfcfl Experiments — New 

Combination— Reaping Machine. 

1. Those who rely upon the ground that a party- 
has forfeited a legal right, secured to him in 
due form of law, for the purpose of defeating, 
his enjoyment of that right, must make out the 
point clearly and satisfactorily, beyond any rea- 
sonable doubt or hesitation, because the law 
does not favor-an abandonment, and throws upon- 
a party who seeks to obtain the benefit of a for- 
feiture the burden of proving it beyond all reason- 
able question. 

2. In order to entitle a person to the character- 
of an inventor, and his invention to become the- 
subject of a patent, he must not stop at unsuc- 
cessful experiments, but continue until he has- 
brought out a machine producing a useful re- 
sult; and without this his invention will be- 
worthless to the community, and undeserving ihcr 
protection of the law. 

3. Invention, as it respects machines is a::y 
new arrangement or combination, whether of 
old or new parts or materials, producing in its 
arrangement and combination a useful result. 

4. The improvement was not simply putting a 
seat on a machine for the raker, bat was the ar- 
rangement and combination of the parts of the 
madiine so that the patentee was enabled to ob- 
tain room on the machine for .the raker, and that 
he might have the free use of his body and limbs 
in raking off the grain, avoiding the labor and fa- 
tigue and inconvenience of walking. The seat or- 
position of the raker on the machine was the ob- 
ject had in view, and was the result of his new- 
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arrangement and combination of the different 

parts of the machine. 

[C't^-l in Taw's Die. 301, 314, 426, 443. 472. 
544, to the points stated above. Nowhere 
reported; opinion not now accessible.] 



Case No. 8,726. 

MeCORMICK v. SEYMOUR et al. 

[2 Blatchf. 240.] i 

Circuit Court, N. D. New York. June, 1851; 
Oct. Term, 1851.2 

Patents— SiJiFLiciTT — New Opekatxon asd Ef- 
fect — Reaping Machine — Time within 
Which to Apply. 

1. In an action for the infringement of a pat- 
ent, it being objected, that the arrangement of 
machinery claimed in the patent was so simple 
and obvious as not to be the subject of a patent: 
Held, that noTelty and utility in an improvement 
are the only conditions requisite to the granting 
of a patent. 

[Cited in Whitney v. Mowry, Case No. 17,- 
592; Tuck v, Bramhill, Id. 14,213; Cellu- 
loid Manuf'g Co. v. Comstock & Cheney Co., 
27 Fed. 360. Criticised in Simmonds v. 
Morrison. 44 Fed. 760.] 

2. On a question of the novelty of an improve- 
ment in a reaping machine, the inquiry for the 
jury is. whether the alleged prior invention is 
identical with the plaintiff's, or whetlier his in- 
volves a new operation and produces a new ef- 
fect on the standing or tangled grain, in the use 
of the machine. 

[Approved in McCormick v. Manny, Case No. 
8,724.] 

3. On the point of infringement, the inquiry is. 
whether the defendant's machine involves, in its 
constraction, some new idea not to be found in 
the plaintifE's, or whether the plan of the former 
is in substance the same as that of the latter, 
the differences introduced in the former being 
merely differences in things not material or im- 
portant. 

[Cited in Simmonds v. Morrison, 44 Fed. 760.] 

4. If the defendant has taken the same gen- 
eral plan and applied it for the same purpose, 
though he may have varied the mode of construc- 
tion, he will only have introduced mechanical 
equivalents, and it will still be, substantially, 
and in the eye of the patent law, the same thing. 

[Cited in Simmonds v. Morrison, 44 Fed. 760.] 

.^. In McCormick's patent of October 23d, 
1847, for improvements in reaping machines, the 
claim of "tlie arrangement of the seat of the 
raker over the end of the finger-piece, which pro- 
jects beyond the range of fingers, and just hack 
of the driving-wheel, as described, in combina- 
tion with and placed at the end of the reel," is 
not a claim for the seat, as a seat, or for its par- 
ticular mode and form of construction, but is a 
claim to the arrangement and combination of 
machinery described, by which the benefit of a 
seat or position for the raker on the machine is 
obtained. 

[Approved in McCormick v. Manny, Case No. 
8,724.] 

6. Since the act of March 3, 1839 (5 Stat. 
353), a patentee may make and vend or use his 
invention within two entire years before the time 
when he applies for a patent, without forfeiting 
or necessarily abandoning his right to a patent; 
but, if he eitiier sells a machine, or uses one. or 
puts one into public use, at any time more than 

1 [Reported by Samuel Elatchford, Esq., anu 
hpve renrinted by permission.] 

2 [Reversed in part in 16 How. (57 U. S.) 

4S0.J 



two years before his application, it works a for- 
feiture of his right. 
[Cited in Toppan v. National Bank-Note Co., 
Case No. 14,100.] 

7. The act virtually extends the patentee's 
privilege to sixteen years instead of fourteen. 

8. The mere fact that an inventor makes and 
sells an invention, or puts it into public use, at 
any time within two years before he applies for 
a patent, is not, of itself, an abandonment, of 
tlie invention, to the public. 

[Cited in Bevin v. East Hampton Bell Co., 
Case No. 1,379; Andrews v. Hovey, 124 U. 
S. 705. 8 Sup. Ct. 678.] 

9. Something more must be done within the 
two years — there must be some acts of the in- 
ventor, indicating an intention on his part to de- 
vote his improvement to the public in general— 
in order to authorize a jury to come to the con- 
clusion that he has so abandoned it. 

10. Those who rely upon the ground that a 
party has forfeited a legal right secured to him 
in due form of law. for tlie purpose of defeating 
his enjoyment of that right, must make out the 
point clearly and satisfactorily, beyond any rea- 
sonable doubt or hesitation; because, the law 
does not favor an abandonment, and throws up- 
on the party who seeks to obtain the benefit of a 
forfeiture the burden of proving it beyond all 
reasonable question. 

[Cited in Jones v. Sewall, Case No. 7,495.] 

11. The general rule as to damages in patent 
suits is, that the plaintiff is entitled to the actual 
damages he has sustained by reason of the in- 
fringement; and those damages may be deter- 
mined by ascertaining the profits which, in juds,'- 
ment of law, he would have made, provided the 
defendant had not interfered with his rights— up- 
on the principle that, if the defendant had not 
so interfered, all persons who bought his ma- 
chine would necessarily have purchased the pat- 
entee's. 

12. There is no distinction, in regard to the 
rule of damages, between an infringement of 
an entire machine and an infringement of a mere 
improvement on a machine, and the damages, 
in the latter case, are not to be limited in propor- 
tion to the value of the improvement. 

13. The inventor of an improvement on an old 
machine, who has a right to use the old machine, 
is entitled, under a patent for his improvement, 
to the benefit of the operation of the machine 
under all circumstances, with the improvement 
engrafted upon it, to the same degree in whidi 
the original patentee was entitled to the old ma- 
chine. 

14. In order to ascertain the nett profits on the 
making and selling of machines, the jury must 
take into account, as making up the cost and to 
be deducted from the sale price, the cost of mate- 
rials and labor, the interest on capital used, the 
expense of putting the machines into market, 
such as ageteies and transportation and insur- 
ance; and, where the article is sold on credit, a 
deduction must be made for bad debts. 

15. When the actual damages are ascertained, 
the plaintiff is entitled to interest on them from 
the commencement of his suit, 

16. The jury may also allow to the plaintiff 
the damages which he has sustained bevond thosp 
arising from the actual interference of tiie defend- 
ant in making and putting into market machines 
which infringe the patent— such as damages from 
publications by the defendant, disparaging the 
plaintiff's improvement, while engaged in violat- 
ing the patent. 

This -was an action on the case [by Cyrus 
H. McCormick against William H. Seymour 
and Dayton S. Morgan] for the infringement 
of two several letters patent granted to the 
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plaintiff, one on the 31st of January, 1845 
[No. 3,895], and the other on the 23d of Oc- 
tober, 1847 [No. 5,335, reissued May 24, 1853, 
No. 239], for improvements in reaping ma- 
chines. 

Samuel Stevens, Charles M. KeUer, Edwin 
W. Stoughton, and Samuel Blatchford, for 
plaintiff. 

Kansom H. Gillet and Henry R. Selden, 
for defendants. 

NELSON, Circuit Justice (charging jury). 
The first patent in this ease, which is in 
question between the parties, was granted 
to the plaintiff on the 31st of January, 1845, 
in general terms, for "a new and useful im- 
provement in the reaping machine." The 
only improvements claimed in this patent, 
which it is insisted have been infringed by 
the defendants, are two. 

The first is the arrangement and combina- 
tion of the bow and dividing h-on, for sep- 
arating the wheat and straw, in the process 
of reaping or cutting, in the manner de- 
scribed. In speaking of this improvement, 
the patentee says, that he has a piece of 
scantling some three feet long and three 
inches square, made fast to a projection of 
the platform by screw-bolts; to the point of 
this piece of scantling is made fast, by a 
screw-bolt, a bow of tough wood, the other 
end of which is made fast at the back nart 
of the platform, and is so bent as to be about 
two and a half feet high at the left reel post, 
and about nine inches out from it, with a 
regular curve. Then there is a description 
of the dividing iron, which is an iron rod of 
a peculiar shape, made fast to the point of 
the scantling before described, by the same 
screw-bolt that holds the end of the bow. 
From this bolt the iron rises towards the. 
reel at an angle of thirty degrees, until it 
reaches it, that is, until it extends to the 
reel; then it is bent, so as to pass under the 
reel, as far back as the blade or cutter, and 
to fit the curve of the reel. Then there is a 
contrivance described to adjust this iron to 
the reel as it is elevated or depressed, which 
is not material in this case. "By means of 
the bow," says the specification, "to bear off 
the standing wheat, and the u-on to throw 
the wheat to be cut within the power of the 
reel," so that the wheat may be caught and 
brought to the cutter and upon the plat- 
form, "the required separation is made com- 
- plete. ' The invention, as claimed in the 
patent, is substantially this— the arrange- 
ment and combination of the bow and the 
dividing-iron, for separating the wheat, in 
the manner descx'ibed. 

On the part of the defendants it is insisted, 
first, that this arrangement and combination 
is so simple and obvious, that the claim, 
even admitting it to have been new and not 
before in use. is not the subject of a patent; 
secondly, that if it may be the subject of a 
patent, yet there was nothing new in it, but, 
on the contrary, it had before been Known 
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and in public use; and thirdly, that admit- 
ting both its patentability and novelty, still 
the contrivance used by the defendants for 
separating the wheat, in the process of cut- 
ting and reaping, is substantially different 
from the contrivance of the plaintiff. 

As to the first point— whether the claim in 
question constitutes the subject-matter of a 
patent— the sixth section of the patent act 
of July 4, 1836 (5 Stat. 119), provides, in 
substance, that any person, having discov- 
ered or invented any new or useful art, ma- 
chine, manufacture or composition of matter, 
or any new and useful improvement on any 
art, machine, manufacture or composition of 
matter, not known or used by others before 
his discovery or invention, and not, at the 
time of his application for a patent, in pub- 
lic use or on sale with his consent, may 
make application to tiie commissioner and 
is entitied to a patent. This is the authority 
conferred on the patent-office for -the grant- 
ing of patents to inventors, and the act de- 
fines with great particularity and clearness 
what constitutes a patentable subject, at the 
same time declaring what persons are enti- 
tled to a patent Such being the definition 
of a patentable subject, declared by the act 
of congress itself, you see fi'om it that the 
improvement upon a machine, which is the 
kind of invention in question here, must be 
new, not known or in use before, and must 
be useful, that is, the person claiming the 
patent must have found out, created and 
constmcted an improvement which had not 
before been found out, created or constructed 
by any other person, and it must be bene- 
ficial to the public, or to those persons who 
may see fit to use it. Novelty and utility in 
the improvement seem to be all that the stat- 
ute requires as a condition to the granting 
of a patent. If these are made out to the 
satisfaction of a jury, then the subject is 
patentable, and the inventor is entitled to 
the protection and benefit of the statute. 
Otherwise, he is not This is, perhaps, the 
only general definition that can be given of 
the subject of a patent and it is the only 
one that the law has given for our guide. 
The two questions, then, on this branch of 
the case, are—was this conti'ivance, as con- 
structed by the patentee, new and not before 
known?— and, if so, is it useful? Both these 
questions being answered in the affirmative, 
the case comes directly within the definition 
of the statute. 

As to the first question— whether this con- 
trivance for dividing the grain in the process 
of cutting it was new, or whether it had 
been before known and in public use. This 
is very much a question of fact, depending 
upon the evidence produced in the course Qf 
the trial, in connection with the illustrations 
afforded by the models and drawings and 
the original machines. 

It is claimed by the defendants, that this 
divider of the plaintiff is to be found in Hus- 
sey's machine, patented as early as 1833. 
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A small model of that has been produced; 
and, although Hussey, in his deposition, 
gives the entire form and structure of his di- 
vider, jet it requires some particular exam- 
ination to ascertain its precise character. It 
will be found, hoTvever, to be simple and 
very readily comprehended, and the jury are 
in full possession of all the facts that are 
material and important for the purpose of 
detei-mining whether or not the divider of 
Hussey affords reasonable evidence that 
there is nothing new in the contrivance of 
the plaintifif. Hussey, in his deposition, 
gives a brief description of his sepai-ator. 
He says that he projects the outer point, to 
separate the standing wheat, to any given 
length, and that he also uses an upright 
board, on a line with the outside of the 
frame of the machine, to prevent the wheat 
from rolling or falling off from the cutters. 
Then, there is the machine of Mr. Moore, 
of which you have a model, and which you 
will consider in connection with his evidence. 
He states that he constructs his separator 
with two horizontal lines, being a part of the 
frame of the machine, converging to a point, 
and projecting some two feet beyond the 
fingers; and that, on the machine he built 
in 1836, he raised a third on the centre hue, 
corresponding, in that respect, with the 
board used by Hussey in 1833. 

You will examine these separators of Hus- 
sey and Moore, in connection with the evi- 
dence, and look at the particular operation 
of each in the process of cutting, and as- 
certain, to your own satisfaction, whether 
those contrivances are identical with the 
plaintiff's, or whether he has made one dif- 
ferent from either, involving a new opera- 
tion, and producing a new effect on tlie 
standing or tangled grain, in the use of the 
machine. 

The next objection taken by the defend- 
ants is that, assuming the divider of the 
plaintiff to be new and useful and patent- 
able, and that he is entitled to the enjoy- 
ment of it free from any interference, still 
he is not entitled to recover, because the de- 
fendants have not used his separator, but 
have used a different contrivance. Ihis pre- 
sents another question for you to determine, 
on an examination of the two separators. 

In order to take the separator of the defend- 
ants out of the charge of infringement, it is 
necessary that they should satisfy you that 
it is substantially and materially different 
fi-om the plaintiff's; in other words, that it 
involves some new idea in its construction 
not to be found in the plaintiff's. If it is 
found there, of course it is an appropriation 
of his invention. If not, then it is an Inde- 
pendent improvement and no violation of the 
plaintiff's right. 

It is proper to observe, in respect to this 
particular question, that whether the separat- 
or of the defendants be or be not an interfei-- 
ence with that of the patentee, will depend 
upon this— whethei' the plan which the de- 
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fendants hare employed, in constructing their 
separator and in dividing the grain, is or is 
not in substance the same as the plaintiff's, 
and whether or not the differences that have 
been introduced by the defendants in their 
form of construction, and in accomplishing 
the design which all these separators seek to 
accomplish, are merely differences in things 
not material or important; in other words,, 
whether their plan is, in substance and effect, 
a colorable evasion of the plaintiff's contriv- 
ance, or whether it is new and substantially 
a different thing. If the defendants have- 
taken the same general plan and applied it 
for the same purpose, although they may 
have varied the mode of construction, it will 
still be, substantially and in the eye of the 
patent law, the same thing. Otherwise, it 
will not. 

Subject to these observations, tending to- 
advise you, as far as is practicable, on so nice 
and somewhat metaphysical a subject, as to- 
the rules of law and general principles that 
should govern on a question of this kind, I 
shall leave it to you to determine, on the 
evidence and on an inspection of the models, 
whether the separator of the defendants is 
substantially different, in its operation and 
effect, fi'om that of the plaintiff, or whether 
it is, in construction and operation, to aU sub- 
stantial and real purposes, the same. If it 
is, then, if you are with the plaintiff on the- 
two previous questions, you will find for him 
on this branch of the case. Otherwise, you 
will not. 

The second claim, which also arises under 
the patent of 1845, is for setting the lower 
end of the reel-post behind the blade or cutteiv 
curving it and leaning it forward at the top, 
for the purpose of relieving the cutting, which 
.was before embarrassed by the upright post 
in front of the cutter, by which means, also, 
the top of the post can be braced to the 
tongue. 

The description in the patent is substan- 
tially this— that the reel-post on the left side 
of the machme, instead of being placed be- 
fore the blade, standing perpendicularly and 
braced as before, is set, say nine inches, be- 
hind the blade, and so leaned forward as to 
brmg the middle of it, or point at which the 
end of the reel is supported, to its former 
perpendicular position, the top of the post 
being thereby so put forward as to admit of 
Its being braced directly to the tongue; by 
which arrangement the patentee is enabled ' 
to brace the post fii-mly, and, the lower end 
of the post being behind the blade and 
crooked out, and the end of the dividing-iron 
bemg also bent inward, all tendency of straws- 
to hang upon the post and interfere with the 
cutting is removed. 

The object of this change was to get rid 
of the post in front of the cutter, which pre- 
vented the separation of the straw, and also 
prevented the grain that was cut from fall- 
ing on the platform, the tendency being to 
become entangled around the post. This was. 
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the purpose, as dedared by the. patentee, of 
the arrangement by which the post is carried 
behind the cutter, and yet the place of sus- 
taining the end of the reel is preserved. 

It is insisted by the defendants that this 
-■aiTangement is not the subject of a patent, 
but is a very common device, involving no 
skill or .ingenuity beyond that of the clever 
mechanic; that it would have suggested it- 
self to any one using the machine; and that 
it embodies no inventive mind. It is also 
insisted, by the defendants, that their ar- 
rangement for supporting the end of the reel 
is not substantially the same with the plain- 
tiff's, but is a' new an-angement, not sug- 
gested by the plaintiff's improvement of set- 
ting the post back of the cutter and bending 
it outward and leaning it forward, and that 
it does not embrace the principle or idea 
■found in the contrivance of the patentee. 

I have already called your attention to the 
•definition of a patentable improvement, as 
given by the act of congress itself. It must 
possess novelty and utility. It will be for 
jou, bearing in mhid that definition, to ex- 
amine whether or not the plaintiff's arrange- 
ment in regard to the reel-post is a patentable 
improvement. 

You will also examine the models of the 
respective machines, and recm* to the testi- 
mony of the experts, and determine wiiether 
the change made by the defendants in the 
mode of supporting the end of the reel, and 
of getting rid of the upright post in front of 
the cutter. Is a new contrivance, not only in 
form but in substance, and is not a change 
suggested naturally from the contrivance of 
■the plaintiff. If it is new, then it is no in- 
fringement. But, if it embodies the same 
idea and its arrangement carries out the same 
idea— for, this is the true view of the ques- 
tion involved— then undoubtedly it is an in- 
fringement. 

The general principle which I before stated 
in respect to the dividing apparatus is equal- 
ly applicable to the second claim. If the de- 
fendants have taken the same plan and ap- 
plied it to the same pm'pose, it is in sub- 
stance the same thing, although they may 
have varied the mode of consti'uction. It is 
then only what is called a mechanical equiva- 
lent, another way of doing the same thing, 
Tjy means of mechanical skill, which, how- 
ever meritorious and creditable to the me- 
chanic, is not an invention. 

This brings me to the third and last claim, 
■and probably the most important one in this 
•controversy. It arises under the patent of 
October 23d, 1847. It is for an arrangement 
of the seat of the raker over the end of the 
•finger-piece which projects beyond the range 
of fingers, and just back of the driving-wheel, 
in combination with and placed at the end 
of the reel, whereby the raker can sit with 
Tils back towards the team, and thus have 
free access to the cut gi-ain laid on the plat- 
form and back of the reel, and rake it from 
thence on to the ground by a uatm-al sweep 
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of his body, and Iay.it in a range at right 
angles with the swath, thereby avoiding un- 
evenuess and scattering in the discharge of 
the wheat, and accomplishing the same with 
a gi'eat saving of labor. This improvement 
is particularly described by the patentee, and 
it is undoubtedly important that the jury 
should look into the description which the 
plaintiff has given of this improvement, and 
ascertain particularly what he claims he has 
invented, in order to be able to determine 
whether the improvement had or had not been 
before discovered or brought into public use, 
and, if new, whether it has or has not been 
infringed by the defendants. 

The drivmg-wheel, says the specification, 
is placed further back than before, and back 
of the geaiing which operates the cutter— 
the gearing which operates the crank being 
placed forward of the driving-wheel— thus 
balancing the frame of the machine with the 
raker on it, and making room for him to sit or 
stand on the frame, back of the dx-iving-wheel 
with his back to the horses. The patentee 
then places the reel further forward towards 
the horses than before, and makes it shorter 
—it having before projected out over the fin- 
gers. He thus makes room for the raker to 
use his rake freely. The effect of advancing 
the reel forward is to open to the action of 
the rake the platform on which the gi-ain 
falls, and, by shortening the reel, room is 
afforded for the operations of the raker him- 
self. In consequence of the reel being short- 
er than before, a wheel-board is introduced, 
one end of which is fastened to the inside 
hound, and it is so curved as to force the 
grain upon the edge of the swath inward, so 
as to be caught by the reel in its revolutions. 
The wheel-board also prevents the grain 
from getting under the frame and being en- 
tangled in the gearing of the machine. It is 
important that you should bear in mind this 
description given by the patentee of his im- 
provement, and carry it with you when you 
are comparing his arrangement with previous 
improvements, with a view of determining 
whether it is the same thing with them or 
substantially different. 

It has been made a point, in the course of 
the trial, that the seat of the raker is the im- 
provement and the novelty claimed by the 
patentee; that not only th^ seat on the 
frame, but the mode and form of its con- 
struction is also part and parcel of the inven- 
tion; that, in this respect, there is a differ- 
ence between sitting and raking, and stand- 
ing and raking; and that the one does not 
necessarily involve the other. I have looked 
particularly into this branch of the case, be- 
cause I have felt that It was the most im- 
portant question involved, and xnat the claim 
in respect to it was the most meritorious one 
on the part of the plaintiff— more meritorious 
than either of the other contrivances— if he 
be entitled to any mexit for his improvements. 
Now, in order to ascertain, with reason- 
able certainty, what the patentee really be- 
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lieved he had invented, and for what he 
sought and obtained a patent, we must look 
into the .description of the thing which he 
himself has given to tlie public, because 
there we must find his title, and there the 
public must look, after his term expires, to 
obtain the benefit of the use of his machine. 
From the description I have already given 
you, you see that the seat is not the thing 
which he claims in. his description to have 
invented. The seat was the object and re- 
sult he was seeking to attain, by the improve- 
ment which he supposed he had brought out. 
"What he invented was, the ai'rangement and 
combination of machinery which he has de- 
scribed, by which he obtained his seat. 
That, and not the seat itself, constituted the 
essence and merit, if any, of the invention. 
What, then, was neeessai-y, in order to ob- 
tain the benefit of this position for the raker? 
The difficulty before was, that the axle or 
shaft of the reel was perpendicular, over the 
cutter, and the reel was thrown back very 
much over the platform. It was also ex- 
tended on a line with the cutter, close up to 
the gearing, so that the end of the reel, ex- 
tending to the side of the machine, interfered 
with a person placed behind the hoi-ses for 
the purpose of raking, and the reel, being too 
far back, intex-fered with the rake in its use. 
Thus, it appears that a seat was put on for 
the harvest of 1S45, and some two hundred 
machines were made at Cincinnati for that 
harvest. That seat was put on without any 
change in the structure of the machine, ex- 
cept to fasten on the seat, extending from 
the front to the back. Those seats were put 
upon all the machines that were made for 
the harvest of 1845, but all agree that they 
went out of use generally, so great was the 
interference with the rake and raker, and it 
was that difficulty and obstruction that led 
to the subsequent modification of the ma- 
chine. The reel was advanced in front of 
the cutters and shortened, and the driving- 
wheel was put back and the gearing forward, 
so as to balance the machinery with the 
weight of the raker on the end of the finger- 
piece. 

It has also been supposed, that there was 
something in the idea that the patentee in 
his claim says: "I also claim, as my inven- 
tion, the arrangement of the seat of the raker 
over the end of the finger-piece which pro- 
jects beyond the range of fingers, and just 
back of the driving-wheel, as described, in 
combination with and placed at the end of 
the reel." He here claims the seat "as de- 
scribed;" but, on recurring to the descrip- 
tion, we find the patentee saying that the 
driving-wheel is placed further back, and 
other changes are introduced, thus making 
room for the raker to sit or stand on the 
fi-ame. It is this seat, as thus described, by 
which the raker may sit or stand on the 
frame and rake the wheat from the platform 
with convenience, that is claimed in the 
specification. 



It is insisted, on the part of the defend- 
ants, that there is nothing new in this, be- 
cause there is, in the machine of Hussey, a 
seat, or, what is equivalent, a position for 
the raker, in which he may stand and rake 
ofe the grain. The seat, that is, the position 
on the platform, is, in one sense, undoubted- 
ly common to both. But, Hussey's machine 
has no reel to interfere with the raking, and 
the grain, instead of being raked from the 
platform, is pushed from the back part of it 
The question is, whether the ari-angemeut 
of the seat— the combination by which the 
patentee obtains and can use the seat or posi- 
tion—is similar to or substantially like tha 
contrivance in Hussey'^s machine. That is 
the point. The mere fact that a seat was 
used in previous reapei-s, does not embrace 
the idea contained in this patent. That view 
could only be material under the assumed 
construction given by the counsel for the de- 
fendants to the patent, that it is for a seat 
If that were the thing invented and claimed 
by the patentee, then the seat of Hussey 
would be an answer to the claim. 

There is also another point to which it is 
proper to call your attention in this connec- 
tion, and which has been the subject of dis- 
cussion by the counsel, and that is, that Hus- 
sey, La the eonsti'uction of his machine in 
Ohio, at a veiy early day, used a reel in con- 
nection with his cutter and a raker. It is 
insisted, that this use of the reel, in connec- 
tion with a raker, in Hussey's machine, be- 
fore the discoveiy of the plaintiff, destroys 
his claim to originality. In answer to this, 
it is claimed, on the part of the plaintifC, 
that the contrivance of Hussey into which 
the reel was introduced, was substantially 
different from the plaintiff's contrivance, it 
seems that Hussey's reel, like the reel of the 
plaintiff when his first seat was put on in 
1845, interfered with the raker, so as to pre- 
vent his raking the grain the whole length 
of the platform. Hence, Hussey had an end- 
less apron, by which the grain, when cut, 
was deposited at the feet of the raker, so 
that he could shove it off with his rake. 
Such was Hussey's contrivance for avoiding 
the difficulty that existed in the interference 
of the reel with the opei-ations of the raker, 
by bringing the gi-ain to the raker upon an 
apron, so that he should not be obliged to 
extend his rake in front of the reel. The 
next ground urged by the counsel for the 
plaintiff, in answer to this evidence to de- 
stroy the novelty of his patent, is, that Hus- 
sey abandoned and gave up that an-ange- 
ment of his, as an unsuccessful experiment, 
and that, therefore, the idea which may have 
been and probably was in his mind, when he 
attempted to get up this contrivance for the 
benefit of the i-aker, was never completed or 
carried into practical effect, and that other 
contrivances were resorted to by him, in 
place of the reel, which he threw away and 
has not used since. It is not important bow- 
ever, to talve up your time with this last sug- 
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gestion, because it is clear that the arrange- 
ment of Hussey, -when he used the reel in 
connection with his endless apron, did not 
touch or reach at all the modifications and 
alterations subsequently made by the plain- 
tiff to accomplish the same end, but Tvas al- 
together different in its opeiution. Hussey 
used the endless apron to get rid of the diffi- 
culty which the plaintiflE avoids by putting 
his reel further forward, cutting off the end 
of it and introducing a wheel-board. 

The next material question is, whether or 
not the defendants' arrangement of the seat 
or position for the raker is like that of the 
plaintiff, and whether or not the construc- 
tion and use of it by them are an appropria- 
tion of his conti-ivance and an infringement 
of his machine. Now, I lay aside the mode 
of constructing these respective seats. I 
mean their form, whether they are con- 
sti-ucted with the seat extending between 
the legs of the raker, with a front piece to 
support him, or with no seat between his 
legs and only a support around his body. I 
lay all that out of view, because I do not 
think the form of the seat is embraced in the 
plaintiff's invention. It may be of one form 
or of another, and it is very likely that the 
practical use of the machine by the raker is 
the only true test for determining what 
form of seat would be most advantageous 
and least injurious. The raker would work 
out the best form of seat, by actual trial. 
He might cushion the seat or make it of any 
form he pleased, but that would not enter 
into the invention or have anything to do 
with its merits. The invention is, the ar- 
i-angement by which the raker can be placed 
where he is placed, standing or sitting, and 
do his work. You will then take up the de- 
fendants' machines, laying the seat out of 
view, and see whether their construction, ar- 
rangement and combination, for the purpose 
of obtaining a position for the raker on the 
machine, involves the combination of the 
plaintiff. If it does, then it is an infringe- 
ment- If it does not, then it is an inde- 
pendent contrivance, and they are entitled to 
its enjoyment 

It is further claimed, on the part of the 
defendants, that, assuming all the positions 
taken by tiie plaintiff to be true, and that 
he is entitled to protection in the enjoyment 
of this improvement, as being its first and 
original inventor, yet he has forfeited it to 
the public, or has, at least, abandoned it to 
•the benefit of the public, by his acts and con- 
duct Now, as there is no disagreement be- 
tween the counsel upon the law applicable 
to this branch of the case, I will not take up 
your time by expounding the act of congress 
at large, but will assume the law to be as it 
has been laid down by the court in this cir- 
cuit Since the act of March 3, 1839 (5 Stat 
353), a patentee may make and vend or use 
his improvement or invention within two 
entire years before the time when he makes 
his application for a patent without f orf eit- 
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Ing or necessarily abandoning his right to a 
patent As I understand this statute, and 
as, I believe, it has been generally con- 
strued and applied thus far in the sevei-al 
circuits, it virtually extends the patentee's 
privilege to sixteen years instead of four- 
teen; that is, he may use his improvement, 
by making and using his machines, and by 
vending and taking pay for them, for two 
years previous to his application for a pat- 
ent without forfeiting the benefits con- 
ferred upon him by his patent But if lie 
either sells a machine or uses one, or puts 
one into public use, at any time more than 
two years before his application, it works a 
forfeiture of his right. 

It is claimed by the defendants, first that 
the plaintiff has forfeited his right in this 
case; and secondly, that he has abandoned 
it 

The plaintiff's application for the patent 
which was issued on the 23d of October, 
1S47, was made on the 3d of April, lSi7. 
Any sale, therefore, or any use of the im- 
provement, subsequent to the 3d of April, 
1845, is protected by the statute of 1839, and 
cannot be relied upon- as working a forfei- 
ture. It is necessaiy, therefore, tliat the de- 
fendants should show a sale or putting into 
public use of the patented improvement 
prior to the 3d of April, 1845. That in- 
volves a question of fact. I have had' some 
difficulty, on looking through the testimony, 
in ascertaining the precise time when the 
improvement embodied in the patent was 
made by tlie plaintiff. The exact time has 
not been shown, but it appears in evidence, 
and I have looked into this with great care, 
that this patented improvement in regard to 
the seat, as claimed by the plaintiff, was not 
in the machines constmcted for the harvest 
of 1845. Those machines were made by 
Brown, by Magnes and by Zink. They had 
a board seat put upon them, without any 
change being made in the arrangement of 
the machine or of the reel, and had no 
wheel-board. That seat went out of use 
and was a failure. Of course, none of the 
machines with that seat, although used with 
the assent of the plaintiff, come within the 
i-ule of law in relation to the question of for- 
feiture, because they do not embody the im- 
provement claimed in the patent and it is 
that which must be put in use more than 
two years prior to the application, in order 
to work a forfeiture of the right There 
was one machine made for the harvest of 
1845, the one of which Ohappell and Bar- 
net gave an account, that was carried to 
Geneseo and Jlount Jlorris in July, 1845, 
and operated there. It was the one which 
had a box upon it and it also had a seat 
with a front-piece, there having been no 
piece in front of the raker in the other ma- 
chines made for the harvest of 1845. But, 
although the Mount Morris machine had the 
seat thus arranged, it did not embi-ace the 
arrangement subsequently made, and de- 
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•scribed in the patent of 1S47. It was mere- 
ly one of the old machines with the form of 
the seat changed; and, so far as I can gath- 
-er the date, from my examination of the tes- 
timony, no machine, with the arrangement 
-and comttination described in the patent of 
1847, was put into use or on sale until the 
harvest of 1846. 

The next question is that of abandon- 
ment. The mere fact of making and sell- 
ing an improvement or invention, or of put- 
ting it into public use, at any time within 
two years before the application for a pat- 
ent, is not, of itself, an abandonment of the 
invention to the public. The right thus to 
use his invention before the granting of a 
patent, is a right conferred on the inventor 
by the act of 1839. Something more must 
be done within the two years— there must 
be some acts of the inventor, indicating an 
intention on his pait to devote his improve- 
ment to the public in general, in order to 
authorize the jury to come to the conclusion 
that he has so abandoned it. It is for them 
to say whether the acts of the plaJntifC with- 
in the two years, satisfy them that it was 
Tais design and intention to devote the inven- 
tion to the public at large, as a gratuity, and 
without receiving a consideration for its be- 
■stowal. 

It is proper for me to say, also, that those 
who rely upon the ground that a party has 
forfeited a legal right secured to him in due 
form of law, for the purpose of defeating 
liis enjoyment of that right, must make out 
the point clearly and satisfactorily, beyond 
any reasonable doubt or hesitation; because, 
the law does not favor an abandonment, 
and throws upon the party who seeks to ob- 
tain the benefit of a forfeiture the burden of 
•proving it beyond all reasonable question. 

I have thus gone through with the three 
■claims, the divider and the reel-post in the 
patent of 1845, and the raker's seat in the 
patent of 1847. If you are with the plaintiff 
on eithei- one of these claims, he is entitled 
to your verdict You will take them up, 
one by one, and decide whether or not the 
plaintiff has made out his title to them as 
Inventions, and also, whether or not the de- 
fendants have violated his rights. If you 
■find for the plaiutifiC on any one of the 
claims, he is entitled to your vei-dict; and, 
if you find for the defendants on all of 
them, your verdict will be for the defend- 
ants. 

The only remaining question is that of 
damages. The rule of law on this subject 
is a very simple one. The only difficulty 
that can exist, is in the application of it to 
the evidence in the case. The general rule 
is, that the plaintiff, if he has made out his 
right to recover, is entitled to the actual 
•damages he has sustained by reason of the 
infringement; and those damages may be 
■determined by ascertaining the profits 
-which, in judgment of law, he would have 
■made, provided the defendant had not inter- 



fered with his rights. That view proceeds 
upon the principle, that if the defendant 
had not interfered with the patentee, all per- 
sons who bought the defendant's machine 
would necessarily have been obliged to go 
to the patentee and purchase his machine. 
And the profits that the patentee might 
have made out of the machines thus unlaw- 
fully constructed, present, therefore, a 
ground that may properly aid the jury in 
arriving at the damages which the patentee 
has sustained. 

It has been suggested by the counsel for 
the defendants that, inasmuch as the claims 
of the plaintiff in question here are simply 
for improvements upon his old reaping ma- 
chine, the patent for which expired on the 
21st of June, 1848, and not for an entire ma- 
chine and every part of it, the damages 
should be limited in proportion to the value 
of the improvements thus made; and that, 
therefore, a distinction exists, in regard to 
the rule of damages, between an infringe- 
ment of an entire machine and an infringe- 
ment of a mere improvement on a machine. 
I do not assent to this distinction. On the 
contrary, according to my view of the law 
regulating the measure of damages in cases 
of this kind, the rule which is to govern is 
the same whether the patent covers an en- 
tire machine or an improvement on a ma- 
chine. Those who choose to use the old ma- 
chine in this ease, have a right to use it 
without incurring any responsibility. But 
if they engraft on it an improvement se- 
cured by a patent, and use the machine with 
that improvement, they have deprived the 
patentee of the fruits -of his invention, the 
same as if he had invented the entire ma- 
cliine; because, it is his improvement that 
gives value to the machine, on account of 
the public demand for it. The old insti-u- 
ment is abandoned, and the public caU for 
the improved instrument, and the whole in- 
strument, with the improvement upon it, be- 
longs to the "patentee. Any person has a 
right to use the old machine, but, if an in- 
ventor engrafts upon the old machine which 
he has a right to use, an improvement that 
makes it superior to anything of the kind 
for the accomplishment of its purposes, ht 
is entitled, under a patent for the improve- 
ment, to the benefit of the operation of the 
machine under all circumstances, with the 
improvement engrafted upon it, to the same 
degree in which the original patentee was 
entitled to the old machine. 

There are some data furnished by the 
counsel on both sides, which it is proper the 
jury should take into view, in ascertaining 
the damages, provided they arrive at this 
question in the case. It is conceded that 
just three hundred machines have been made 
by the defendants, of the description to 
which I have called your attenton, and testi- 
mony has been gone into on both sides, for 
the purpose of showing the cost of the ma- 
chines, and the prices at which they sold, in 
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order to ascertain the profits accruing to tlie 
party wlio makes maeliines of this descrip- 
tion, you must first ascertain the cost oif 
tlie materials and labor, and the interest 
on the capital used in the manufactm-e of 
the machines. You must also take into ac- 
count the expense to which the manufactur- 
er is subjected in putting them into market, 
such as that of agencies and ti-ansportation 
and insurance; and, where the article is sold 
on credit, a deduction must also be made for 
bad debts. All these things must be taken 
into account, in order to bring into the cost 
every element that properly goes to con- 
stitute it in the hands of the manufactm-er. 
When you have ascertained the aggregate 
sum of the cost, deduct it from the price paid 
by the purchaser, and you have the nett 
profit on each machine. By this process you 
are enabled to approximate to something like 
the actual loss that the patentee sustains, 
in a case where his Tigbt has been violated 
by persons interfering with him and putting 
into market his improvement. There is con- 
sidei-able difference between the witnesses 
for the respective parties, in their testimony 
as to the cost of constructing the machine. 
1 believe that the witnesses on the part of 
the plaintiEE brought down the cost to thirty- 
seven dollars on each machine, and stated 
the nett profit on each to be, on an average, 
over sixty dollars; while the witnesses on 
the part of the defendants put the cost at 
some sixty-seven dollars, including work, la- 
bor and expenses, and some made it even 
higher than that, including the expense of 
collecting debts and of agencies. It appears 
that the machines have been sold at prices 
varying from one hundred dollars, for cash, 
up to one hundred and twenty dollars and 
one hundi-ed and twenty-five dollars, on cred- 
it, depending somewhat upon the place to 
which they have been sent. Many have gone 
to a considerable distance into various states, 
and there is a difference in the pWce of the 
machines, whether they are bought at the 
factory or at distant points. 

The question of damages will depend upon 
the good sense and sound judgment of the 
juiy, upon the facts which have been inti-o- 
duced to show the loss which has been sus- 
tained by the patentee, or, in other words, 
the ijrofits he would have made if the in- 
fringement had not occurred. The plaintiff 
will be entitled, provided, on an accurate 
estimate, you can arrive atthe actual damages, 
to interest on them from the commencement 
of the suit in August, 1850; and, in addition 
to all this, if the jury are satisfied thac the 
plaintiff has sustained damages beyond those 
arising from the actual interference of the 
defendants in making and putting into mar- 
ket similar machines, they will be justified in" 
allowing them. I allude now to the publica- 
tions by the defendants, disparaging and de- 
nouncing the improvement of the plaintiff, 
in connection with their infringement by 
making and vending the article, and while 
15f£D.cas. — 84 
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they were thus engaged in the violation of 
the patent. This question of damage is very 
much at large, and rests in the sound dis- 
cretion of the jury. It is always much eas- 
iei' to calculate large profits upon paper than 
it is to realize them by practical experience 
in the business of mankind- The question, 
therefore, is one which the jury must decide 
with caution, care and prudence, and they 
must confine the measure of damages to the 
fair and actual loss which the patentee has, 
in their judgment, sustained, on account or 
the infringement by the defendants. 

The jury failed to agree upon a verdict. 

At the October term, 1S51, at Albany, be- 
fore Mr, Justice NELSON, the ease came on 
again for trial, when the defendants moved 
its postponement on account of the absence 
of a material witness in regard to the pat- 
ent of 1845. The court holding that sufiicient 
cause for a postponement had been shown, 
the plaintiff waived all claim to recover in 
the suit upon the patent of 1845, and the 
court directed the trial to proceed upon the 
patent of 1847 alone. The evidence given on 
both sides, as to the latter patent, was very 
much the same as on the previous trial, and 
the charge of the court was substantially the 
same. The jury found a verdict for the 
plaintiff", for $17,306 C6. 

NOTE. Judgment having been entered on 
this verdict, the defendants carried the case by 
writ of error to the supreme court, where it is 
reported as Seymour v. McCormick, 16 How. 
[57 U. S.] 480. That court reversed the judg- 
ment, on the ground of misdirection by the court 
below, in its charge as to the rule of damages, 
but sustained its other rulings. 

[This cause again came before the court solely 
OP the patent of January 31, 1845, Case No. 8,- 
727. For other eases involving this patent, see 
McCormick v. Seymour. Case No. 8,727; McCor- 
mick v. Manny, Id. 8,724; McCormick v. Tal- 
cott, 20 How. (ei U. S.) 402; Seymour v. Mc- 
Cormick, 19 How. (60 U. S.) 96.] 



Case "No, 8,737. 

McCORMICK v. SEYMOUR et al. 

[3 Blatchf. 209; Merw. Pat. Inv. 657.] i 

Circuit Court, N. D. New York. Oct., 1854.2 

Patents — Reaping Machise — Improvement — 

NovELTir — Unfouni>ed Claim— Measuke of 

Damages— Infringement. 

1. The history of MeCormiek's improvements 
in reaping machines, set torth. 

2. The difl5culties under which the inventors 
of improvements in reaping machines labor in 
making experiments, considered. 

3. An improvement upon a machine, to consti- 
tute it an invention, within the meaning of the 
6th section of the act of July 4, 1836 (5 Stat- 
119), must be new and useful. 

4. What is novelty in an invention, defined. 

5. The case of Russell v. Cowley, 1 "Webst. 
Pat. Cas. 467, cited and approved. Gonsidera- 

■ ,, 1 

1 [Reported by Saniuel Blatchford, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
657, eontaius only a partial -report J 

2 [Affirmed m part in 19 How. (60 IT. S.) 96.] 
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ticns stated, bearing upon the question of the nov- 
elty of the inventions of the divider, and the ar- 
rangement of the reel-oost, claimed in MeCor- 
mick's patent of January 31s^ 1845, for im- 
provements in reaping machines. 

6. The means stated for determining whether 
those claims of that patent are infringed. 

7. If a patentee makes an unfounded claim, in 
the same patent with other claims which are 
well founded, he may disclaim, within a reason- 
able time, what he had no right to claim, and 
then his patent will be as good for the residue, as 
if it had originally issued only for the valid 
claims. 

8. If he omits to disclaim, and it appears, on 
the trial of a suit brought by him on his patent, 
tliat he is entitled to be protected as to a part of 
his claims, .but not as to another part, he is still 
entitled to damages for the violation of the valid 
part of his claims, but he recovers no costs. 

[Cited in Electrical Accumulator Co. v. Julien 
Electric Co., 38 Fed. 136.] 

9- If. however, the jury are satisfied that there 
has been unreasonable negligence and delay, on 
his part, in disclaiming the invalid part of his 
patent, then the whole patent is inoperative. 

J-9-n^^^ second claim in McConr.iek's patent 
of 184o, construed. 

11. Where a patentee is accustomed to sell 
rights under his patent, his customarv charge for 
the right is the measure of the damages he is en- 
titled to recover for an infringement, with inter- 
est from the time of infringement. 

[Cited in Graham v. Piano Manufg Co., 35 
Fed. o9S.] 

[Cited in Dean v. Charltoia, 23 Wis. 612.] 

12. But, where a patentee does not sell rights 
under his patent, but uses his invention exclusive- 
ly himself, and fuinishes the community with 
articles of his own manufacture, made under his 
patent, the measure of damages is difiEerent 

, 13. In the latter case, if the patent is for an en- 
tire macliine, the measure of damages is the prof- 
its the patentee could have made in constructing 
and vending the machine, over and above the mere 
profits of its mechanical construction. The prof- 
its that grow out of the exclusive right to manu- 
facture the invention under the patent, belong to 
the patentee; while the mere mechanical profits 
are to be excluded from the damages. 

14. If, in the latter case, the invention is of 
an improvement on a machine, the patentee is 
entitled, as a measure of damages, to all the ad- 
vantages of the use of the improvement, excluding 
the profits of the manufacture, and excludiner 
also, the value, if any, of the use of the old ma- 
dune. 

^^f^-iS^*^^^ *^.® ^**^ section of the act of July 
4tn, isdb, tile jury are limited to the actual dam- 
ages sustained by the plaintiff. 

This was an action in the case, for the in- 
fringement of letters patent. The declai-a- 
tion was founded on two lettei-s patent grant- 
ed to the plaintiff— one on the 31st of Janu- 
ary, 1845 [No. 3,895], and the other on the 
23d of October, 1847 [No. 5,335, re-issued May 
24, 1853, No. 239]. It was tried on both of 
the patents in June, 1851, when the jury fail- 
ed to agree on a verdict It was again tried 
in Oetobei", 1851, only on the patent of Oc- 
tober 23d, 1847, when a verdict was found 
for the plaintiff [Cyi-us H. McCormick], for 
$17,306 66. Those trials are reported [Case 
No. 8,726]. The defendants [William H. Sey- 
mour and Dayton S. Morgan], after judgment, 
sued out a writ of error to the supreme court, 
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which reversed the judgment, and awarded 
a venire facias de novo, for an error in the 
charge of this court as to the rule of dam- 
ages. See Seymour v. McCormick, 16 How. 
[57 U. S.] 480. The case now came on for 
trial, solely on the patent of January 31st, 
1845. 

AYilliam H. Seward, Charles M. Keller, and 
Samuel Blatchford, for plaintiff. 

Nicholas Hill, Jr., Heniy R. Selden, and 
John K. Porter, for defendants. 

Before NELSON, Circuit Justice, and 
HALIv, District Judge. 

NELSON, Circuit Justice (charging Jury), 
The patent upon whicb this action is founded, 
was issued to the plaintiff on the 31st of 
Januaiy, 1845, for an improvement in reap- 
ing machines. The history of the improve- 
ments made by the plaintiff in reaping ma- 
chines, has been developed by the evidence in 
the progress of the trial. It seems that his 
experiments began as early as 1830 or 1831, 
and continued from yeai- to year, down to 1834,. 
wben he fii-st obtained a patent for his ma- 
chine. Tliis machine, however, was not a suc- 
cessful one, and but comparatively few were- 
either manufactured or sold. It was fouud 
by the fai-mei-s wbo tried them, that they 
would not work successfully or profitably; 
and tills seems to have been the fate of the- 
experiments made with the machines down to 
]845, when a second patent was taJien out for 
improvements upon the first one. And even 
then, although the machine, as thus improved, 
•\ias regarded by the farming interest as mori>- 
valuable than the original one, yet in conse- 
quence of the difficulties in raking the cut 
grain from the platform, the machine did not 
go into general or successful operation until 
after the arrangement of the seat for the 
raker upon it, which was patented in 1847. 
Then the machine became eminently success- 
ful, and has since gone into vei-y genei-al use. 
According to the evidence on this trial, only 
seven machines of the construction as pat- 
ented in 1834 were sold, down to 1S42. Some 
twenty-nine were sold for the harvest of 1843, 
the patentee wan-anting the succ^sful opera- 
tion of the machine. Some fifty were sold 
for the hai-vest of 1844, and from one hun- 
dred to two hundred for the harvest of 1845. 
The inventors of improvements upon reap- 
ing machines labor under disadvantages and 
emban-assments that are not common to in- 
ventors generally; and this for the reason 
that experiments with, and trials of reaping^ 
machines, can be made only during hai-vest 
time. When the hai-vest is over, the oppor- 
tunity for experiment and trial has passed 
away, and the inventor is obliged to wait 
until the succeeding harvest in the next year, 
to test any improvements that may have been 
suggested. Not so with other inventors. 
They can test their improvements or dis- 
coveries from day to day continuously, until 
they have perfected them. This suggestion 
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Eo doubt accounts for the series of years oc- 
cupied by. the plaintiff in seeldng to perfect 
his improvements, on the reaping machine. 

The improvements which "were patented in 
1845, and which are claimed by the plaintiff 
to have perfected his machine of 1S34, so far 
as it respects cutting the grain and laying it 
on the platform, are two, the divider, and 
the re-arrangement of the reel-post Now, it 
is said that neither of these improvements, 
assuming that the plaintiff was the author 
of them, is of a description entitling it to be 
regarded as the subject of a patent under our 
patent law— in other words, that there is noth- 
ing of invention to be found in these improve- 
ments, nothing of intellect, or of mind, or of 
thought, that is new or useful— and that there- 
fore they are not the subjects of protection 
under the law. We desire to call your atten- 
tion for a few moments to this branch of the 
case, because the objection just alluded to 
has been made one of the strong grounds of 
objection to the right of the plaintiff to re- 
cover, and has been elaborately discussed by 
the leai-ned counsel for the defendants. This 
case has, as you have learned, been hereto- 
fore before this court; and we shall, for 
brevity, refer to the remarks submitted by 
us to a former jury upon this branch of the 
case. The 6th section of the patent act of 
July 4, 1830, provides, in substance, that any 
person having discovered or invented any 
rew or useful ait, machine, manufacture, or 
composition of matter, or any new and useful 
improvement on any art, machine, manufac- 
ture, or composition of matter, not known or 
used by others before his discovery or inven- 
tion, and not, at the time of his application 
for a patent, in public use or on sale with 
Ms consent, may make application to the com- 
missioner of patents, and shall be entitied to 
a patent. An improvement upon a machine, 
to constitute it an invention, within the 
meaning of the law, must be new, not known 
or in use before; and it must also be useful. 
In other words, and in perhaps clearer terms, 
the pereon claiming the improvement, must 
have found out himself, and created and con- 
sti-ucted, an improvement which had not be- 
fore been found out or produced by any per- 
son, and which is beneficial to the public. 
There must be novelty in the aiTangement 
of tlie improved machineiy— novelty created 
by the mind of the person claiming to be the 
inventor; and, in connection with that species 
of novelty, there must be utility. This novel- 
ty, worked out by the mind of the inventor, 
connected with utility, constitutes the es- 
sence of a patentable subject under the law. 

It is exceedingly difficult to draw a line 
between what may be regarded by the eye 
as a small improvement or invention, and one 
of magnitude. Oftentimes, improvements and 
discoveries the most impoitant in their con- 
sequences, and in their beneficial effects on 
the business interests of the community, are 
among the simplest ideas of the mind. Again, 
you wiU find improvements of less magnitude 



in their consequences and in their beneficial 
effects, indicating a most laborious and com- 
plex exertion of the mind of the inventor. 
As an illusti'ation of this subject, and one 
from which you may be enabled to arrive at 
a proper view of this branch of the case, we 
refer to an improvement that has been tried 
in a court of law, and sustained. We allude 
to the case of Russell v. Cowley, 1 WebsL 
Pat Cas. 4G7, where it was held to be a pat- 
entable improvement, to weld iron tubes by 
means of grooved rollers without a mandrel, 
such tubes having previously been welded by 
grooved rollers upon a mandrel. Now, to tiie 
eye, the change in the instance referred to was 
exceedingly simple. Previouslyto the improve^ 
ment, the two edges of the iron cylinderwhich 
was to form the tube, were brought togeth- 
er and heated, and then the cylinder was 
drawn through rollers having a circular ap- 
erture smaller than the exterior circumfer- 
ence to be given to the tube, the cylinder be- 
ing all the while supported on the inside t>y 
a mandrel. The edges were thus welded as 
effectually as by the hammer and anvil, and 
more accurately. But the mandrel was an 
emban*assment, because it had to be used m 
the bore of each tube while it was being 
di-awn through the apertm-e in the rollers. 
And the idea occurred to the patentee, (White- 
house), that the edges could be welded as well 
in the absence of a mandrel as with it He, 
therefore, conceived the idea of throwing 
away tiie mandrel, and welding the tube 
without it, and succeeded, thereby getting rid 
of the trouble of inserting it in welding every 
tube. This was held to be a patentable dis- 
covery. The getting rid of the mandrel from 
the bore of the tube, in the operation of weld- 
ing, it, was so useful an idea, that it was held 
to constitute a patentable subject under the 
English law, which is no broader than our 
own statute, and, iadeed, scarcely as broad. 

If you should come to the conclusion that 
the improvements by the plaintiff in the di- 
■vvider, and in the an-angement of the reel- 
post, are properly the subjects of a patent, 
then it is said by the learned counsel for the 
defendants, that there was nothing new in 
them, that they were before discovered and 
used, and that the plaintiff has simply ap- 
propriated the ideas and skill of others in 
the aiTangement of these improvements, and 
is therefore not entitled to be regarded as 
their inventor or discoverer. Upon this point 
of the case you have been referred to the pat- 
ent and machine of Schenebley, in 1S33; to 
the patent of Hussey, also in 1833; to the 
patent and machine of Moore and Hascall, in 
183G: to the patents and machines of Keed. 
in 1842, and of Woodward, in 1845; and to 
the Bell machine— six machines in all. The 
patents of all these machines, except Bell's, 
and the description of that machine, as con- 
tained in Loudon's Encyclopedia, have been 
read in the course of the trial. The position 
taken by the learned counsel for the defend- 
ants is, that these improvements in the divider 
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and in the arrangement of the reel-post are 
to be found in some one or all of these several 
machines, and that, therefore, there was noth- 
ing new in these improyements on the part 
of the patentee in this case. 

There are one or two general observations 
on this part of the subject which we thinlc 
it proper to submit to you. With the ex- 
ception of the ratent and macniue of Hussey, 
for aught that appears before us o.i this tvial, 
not one of the machines referrgd to ever went 
into general or successful operation. Why 
they failed we do not know. What was the 
secret of their failure we are not informed. 
What were the defects in their arrangement 
or constniction we are not told. All we know 
is that, from the evidence in the ease, every 
one of thegi turned out, in the end, to be an 
unsuccessfiil experiment in the way of the 
construction of a mechanical reaper. It has 
been supposed that Bell's machine was an 
exception. But, upon looking into the evi- 
dence bearing upon this machine, we scarcely 
think it an exception to the other machines 
that tm*ned out to be failures. Bell, it seems, 
constructed his machine as early as 1828 or 
1829. The last account given of it in Lou- 
don's work was in 1829. From that work it 
appears that, at that time, it succeeded in cut- 
ting some one or two acres or more of gi-ain. 
But, from 1829 down to 1853, at which latter 
date the witness Hussey testifies to its opera- 
tion, we have no account whatever of this ma- 
chine. We have no evidence here showing 
that during that interval the machine was 
in operation at all; and, in the absence of 
such proof, it seems to us that no other in- 
ference can be drawn, than that there must 
have been some defects in the arrangement 
and construction of that machine. It is true, 
as testified to by Hussey, that in 1853, on a 
trial which took place in Scotland or the 
north of England between Bell's and Hus- 
sey's and McCormiek's machines, Bell's prov- 
ed the most succe^ful in cutting and laying 
the grain; and, from that testimony, it would 
seem to have become a practical machine. 
But this was in the harvest of 1853, two 
years after the exhibition in the Crystal Pal- 
ace, where Hussey's and McCormiclc's ma- 
chines were exhibited. During the harvest 
of 1851, those two machines were repeatedly 
tried in the neighborhood of the Crystal Pal- 
ace, and they were again tried in the harvest 
of 18.^2. Bell's machine was not on exhibi- 
tion in the Crystal Palace, for aught that ap- 
pears. We hear nothing of it there, and it 
was not a competitor with either Hussey's or 
McCormiek's machine during the harvest of 
1831. Nor do we hear of it in 1852, in any 
trial with the other machines. And it is not 
till the harvest of 1853 thatwe hearof the Bell 
machine coming into competition with the 
two American machines, as a successful reap- 
ing machine. In point of fact, therefore, it 
would seem, for aught that appears from the 
testimony in this case, that notwithstanding 
there have been seven attempts, and six of 



those American, to construct a successful 
reaping machine, but two out of the seven 
have ultimately become beneficial and use- 
ful instruments for the pui-poses for which 
tliey were constructed— that is, the machine 
of Hussey and the machine of McCormick. It 
app^rs, from the evidence in the case, that 
Hussey and MeCormick turned their atten- 
tion to the construction of a reaping machine 
vei7 nearly at the same period— MeCormick 
two or three years the earlier. They have 
pei*severed from that time down to the pres- 
ent, and they have each of them, it is con- 
ceded, brought out a successful reaping ma- 
chine. All the others failed, failed early, gave 
up the pursuit, and abandoned their machines. 

Between Hussey's and McCormiek's ma- 
chines, there seems to have been no conflict, 
except as their inventors were competitoi"S for 
the reputation and profit of bringing out a 
successful machine. They do not appear to 
have been rivals,' as regards any portion of 
the arrangeinent of their respective machines. 
And, indeed, on comparing them, it will be 
seen that they are materially different, and, 
in many parts, dependent on different prin- 
ciples and operations, for the purpose of pro- 
ducing the one common result. 

It is said that, notwithstanding the several 
machines to which we have referred turned 
out to be unsuccessful and were abandoned, 
yet there existed in some of them the divider 
and the an*angement of the reel-post claimed 
by the plaintiff; and that, admitting that the 
machines failed as reaping machines, yet, if 
the aiTangements of the divider and of .the 
reel-post, claimed by the plaintiff, are found 
to have existed in those machines anterior to 
the invention of these improvements by tlie 
plaintiff, that is sufficient to show that the 
plaintiff was not the first inventor or dJ.scov- 
erer of these improvements. And no doubt 
the position is well-founded, provided the 
fact has been established. 

Without calling your attention minutely to 
the identity of arrangement claimed by the 
defendants to exist, in regard to the two im- 
provements in conti'ovei"sy, between the plain- 
tiff's machine and those prior to his, it is 
suflQcient to state, that the horizontal-wedge- 
divider, which several of these machines used, 
is alleged by the defendants to embody all the 
elements and produce all the results to be 
found in the divider of the plaintiff. Now, it 
seems to be conceded that the plaintiff him- 
self had, in his machine of 1834, the hori- 
zontal-wedge-divider. But that machine, like 
the machines that were brought into existence 
by the other persons who had turned their 
attention to the subject, failed in its opera- 
tion; and, as is claimed by the plaintiff, it 
failed partially, if not wholly, in consequence 
of the difficulty in dividing the cut from the 
imcut grain. The machine would divide the 
grain when it was standing, without much 
difficulty; but it would not divide it success- 
fully when tangled, broken down, and lodged; 
and therefore it failed to cut grain success- 
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fully. You will find, on looMng at tlie plain- 
tiff's specification, that this was the difficulty 
•which he was seeking to overcome. He says: 
"The divider, K, is an extension of the frame 
on the left side of the platform, say three feet 
hefore the blade, for the purpose and so con- 
structed as to effect a separation of the wheat 
to be cut from that to be left standing, and 
that whether tangled or not." Again he 
says: "By means of the bow to bear off the 
standing wheat, and the iron" (that is, the 
inside iron) "to throw the wheat to be cut 
within the powei's of the reel, the required 
separation is made complete," whether the 
grain is tangled or not. The plaintiff was 
seeking to obtain a divider that would not 
only divide the standing grain, but one that 
could be successfully used for dividing grain 
whether standing, or tangled, or lodged, or 
broken. It is for you to say, from the evi- 
dence, whether he has been successful; and 
whether he has constructed an improvement 
In reaping machines that will not only ac- 
complish reasonably the pmrpose aimed at, but 
one that was never before made by any other 
pei"son. It is for you to say whether it is an 
answer to the novelty of the plaintiff's ar- 
rangement, that the horizontal wedge-divider 
was before in use, and whether that divider 
contains all the elements, and produces all 
the effects in its operation, that are contained 
in and produced by the divider of the plain- 
tiff. It seems, from the testimony of all the 
witnesses, that there is no great difficulty in 
dividing the grain, in the operation of reap- 
ing, where it stands erect. They say that the 
reel is of no great utility where the grain is 
not tangled or leaning; that the operation of 
Hussey's machine, without the reel, is as suc- 
cessful as that of any other, in cutting stand- 
ing grain; that the difficulty commences in 
tangled grain; and that, as great portions of 
the grain during the harvest, portions per- 
haps of every field, are in that condition, a 
machine would be comparatively useless that 
could operate only on standing grain, leaving 
that which is tangled to be cut by some other 
Instrument 

These observations are also applicable to 
the other branch of the case. The reel-post 
in the original machine was, as you will rec- 
ollect, an upright post, standing in advance 
of the cutters and sustaining the reel. The 
foot of that post was then removed back; 
but, inasmuch as, if the post were to be per- 
pendicular, from the new position of its foot, 
there would be no sufficient support for the 
reel, the post was bent, so as to bring its 
top very nearly to the same position it oc- 
cupied when the post was upright. This ar- 
rangement became necessary for the purpose 
of removing an impediment in the way of 
the construction of the plaintiff's divider, and 
it was also necessary in order to avoid the 
difficulty occasioned by the straw clogging 
upon the foot of the post. 

It has been argued, with great confidence, 
by the learned counsel for the defendants. 



(Case No. 8,727) McCORMICK 

that this re-arrangement of the reel-post did 
not recLuire invention, but only the skill of 
the mechanic; that it did not require learn- 
ing, or thought, or intellect, In order to bring 
about this re-arrangement, and have the reel- 
post accomplish the object for which it was 
originally constructed. We have called your 
attention to what are patentable subjects, 
and we refer you to the illustration we have 
already given, to aid you in arriving at the 
conclusion, whether this re-arrangement of 
the reel-post is or is not a discovery, within 
the meaning of the patent law. This is a 
question of fact, for you to determine. 

It is then said, on the pai-t of the counsel 
for the defendants, that, assuming the plain- 
tiff to be the inventor of the divider, and of 
the arrangement of the reel-post, and that 
they were the subjects of invention, so as to 
entitle the first discoverer of them to a pat- 
ent, and that the plaintiff is entitled to be 
protected in the exclusive enjoyment of these 
improvements, yet he has no right of action 
against the defendants, on the ground that 
their divider and their arrangement of the 
reel-post are substantially different from those 
of the plaintiff. It will be necessary for you 
to turn your attention to this question, and 
to pass upon it In order to ascertain wheth- 
er the arrangement of the defendants' divider 
is substantially the same with, or substantial- 
ly different from, the arrangement of the 
plaintiff's, it will be necessary for you to 
examine the divider of the defendants, to see 
whether or not they have avaUed themselves 
of the eonsti-uction, and operation upon tan- 
gled and beaten grain, to be found in that 
devised by the plaintiff. In other words, you 
are to see whether the arrangement and prac- 
tical operation of the defendants' divider, in 
dividing the cut from the uncut gi-ain, are 
substantially similar; whether it involves, in 
its construction and operation, the same prin- 
ciples and ideas to be found embodied In the 
divider of the plaintiff. 

It is claimed, on the part of the plaintiff, 
that by the peculiar arrangement of his. di- 
vider, it enters the grain near to the ground, 
and that then, owing to the construction of 
the outer bow and of the inner iron, the di- 
vider, instead of operating like a wedge which 
is merely horizontal, rises upon the grain, as 
the machine advances, crowding on the out- 
side the uncut grain away from the machine, 
and untangling the tangled straw, and at the 
same time tui-ning it inward, so that it may 
come within reach of the reel, and within the 
action of the cutting instrument. This is the 
beneficial operation claimed for the plaintiff's 
divider. Now, if the plaintiff has succeeded 
In satisfying you that this divider is a con- 
trivance of his, and that it produces the use- 
ful effect that Is claimed, then, any arrange- 
ment of machinery embracing substantially 
the same operation in the division of the 
grain, by entering it near the ground, and 
the rising and spreading, untangling aind di- 
viding as it rises, is an infringement within 
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the meaning of the patent law. It wUl be 
for you to examine the arrangement of the 
defendants and the arrangement of the plain- 
tiff, and, with this guide, to determine wheth- 
er or not the defendants' arrangement embod- 
ies the same practical construction and opera- 
tion, in the division of tangled wheat, found 
in the plaintiffs. The same remarlis are ap- 
plicable to the reel-post. We have stated the 
principles of law which are to govern your 
investigation; and you wiU talce up the facts, 
and determine whether the aiTangements of 
the defendants, in both respects, are or are 
not substantially the same as the plaintiff's. 
If they are, then the defendants have appro- 
priated the ideas of the plaintiff. If they are 
not, then they are independent arrangements, 
and do not intei-fere with the plaintiff's. 

It is pei'haps proper to say, in this connec- 
tion, that the defendants in this case do not 
belong to the class who had turned their at- 
tention to the construction of a successful 
reaping machine. It seems that their first 
connection with these machines was in 1845, 
when they were employed by McCormick to 
manufacture his reapers in the "Western part 
of this state. They were also employed to 
construct machines for him for the harvest 
of 1846, and also for the harvest of 1847, con- 
taining the improvements in controversy. This 
seems to have been their first connection 
either with a reaper or with McCormick's 
machine. Having been employed to construct 
his machine containing this divider and this 
arrangement of the reel-post, they had the 
best opportunity to learn the principles on 
which McCormick had arranged those parts 
of his machine by means of which he was 
then about to succeed in making it a useful 
machine, and one that would go into general 
use among the farmers of the country. It is, 
therefore, your duty to look well into this 
branch of the case, and see whether the de- 
fendants have done anj' thing more than ap- 
propriate the ideas of the plaintiff which they 
found embodied in those parts of his ma- 
chine, or whether they have made use of an 
independent arrangement. If the latter, then 
they are not infringers. If otherwise, then 
they are. 

This is all that we deem it necessary to 
say to you on what may be regarded as the 
merits of this case. There ai"e one or two 
other points, however, to which it is proper 
we should briefly call your attention. One 
of these turns upon the construction to be 
given to a claim in the patent. It is said by 
the learned counsel for the defendants, that 
there is a claim in the patent, outside of the 
two claims that are in controversy, which is 
void, because McCormick appears, from the 
evidence, not to have been its original and 
first inventor; and that, inasmuch as he has 
made one void claim, his patent is void as 
it respects all the other claims, although the 
evidence may show that he was the original 
and fitst inventor of aU those other claims. 
As regards the law applicable to this point, 



the learned counsel is not strictly correct. 
The law is this: If a patentee makes a claim 
which is not well founded, in the same pat- 
ent with other claims which are well founded, 
he may disclaim, within a reasonable time, 
that which he had no right to claim, and 
then his patent will be good as to the residue 
^as good as if it had originally issued only 
for the claims which are valid. If he omits 
to make a disclaimer, but brings a suit for 
the violation of his patent, and it satisfact- 
orily appears, upon the trial, that he is en- 
titled to be protected in a portion of the 
claims set up in his patent, but that he is not 
entitled to be protected in respect to another 
portion, he is stiU entitled to damages for 
the violation of the valid portion of his claims, 
the same as if all the claims were valid, so 
far as regards the mere right of recovery; 
but he gets no costs. That is the law. It 
has this qualification: If the jury are satis- 
fied that there has been unreasonable negli- 
gence and delay on the part of the patentee, 
in making a disclaimer as respects the in- 
valid part of his patent, then the whole pat- 
ent is inoperative, and the verdict must be 
for the defendants. As in. this case. The 
claim on which the question arises is as fol- 
lows: *T claim the reversed angle of tlie 
teeth of the blade, in manner desaibed." It 
is said by the defendants, that the plaintiff 
was not the first inventor of that arrange- 
ment, but that Moore was. Assuming that 
the position of the learned counsel for the 
defendants is right, that the plaintiff was 
not the first inventor of what is claimed in 
that claim, if you believe that'he was the first 
inventor of the divider and of the arrange- 
ment of the reel-post, he may still be entitled 
to recover damages, unless he has unreason- 
ably neglected and delayed to enter a dis- 
claimer for what is covered by the claim in 
regard to the reversed angle of the teeth. 

The claim in question is founded upon two 
parts of the patent. As the constmction of 
that claim is a question of law, we shall con- 
sti'ue it for your guidance. In the first part 
of the patent, we have a description of the 
blade and of the blade-case and of the cut- 
ter, and of the mode of fastening the blade 
and the blade-case and the cutter, and of 
the machinery by which the arrangement is 
made for the cutter to work. We have also 
a description of the spear-shaped fingers, 
and of the mode by which the cutter acts in 
connection with those fingers. Then, among 
the claims, are these: "2, I claim the re- 
versed angle of the teeth of the blade, in 
manner described, 3. I claim the an-ange- 
ment of the construction of the fingers, (or 
teeth for supporting the grain), so as to form 
the angular spaces in front of the blade, as 
and for the purpose described." Now, it is 
insisted on the part of the learned counsel 
for the defendants, that this second claim 
is one simply for the revei^sed angles of the 
sickle-teeth of the blade. These teeth are 
common sickle-teeth, with their angles al- 
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teruately reversed, in spaces of an incli and 
a. quarter, more or less. Tlie defendants in- 
sist that the second claim is merely for the 
reversed teetli on the edge of the cutter, and 
that the reversing of the teeth of the com- 
mon siclde, as a cutter in a reaping ma- 
■chine, was not new with the plaintiff; and 
that, if it was new with him, he had dis- 
■eovered it and used it long before his patent 
of 1845, The defendants claim that Moore 
liad discovered it as early as 1837 or 1838; 
and it would also seem, that the plaintifiE 
had devised and used it at a very early day 
after Ms patent of 1834^that is, the mere 
revei-sing of the teeth. But, on lool^ing into 
the plaintiff's patent more critically, we are 
inclined to think that, when the plaintiff 
says, in his second claim, "I claim the re- 
versed angle of the teeth of the blade, in 
manner described," he means to claim the 
reversing of the angles of the teeth in the 
manner previously described in his patent. 
You will recollect that it has been shown, 
In the course of the trial, that, in the opera- 
tion of the machine^ the straw comes into 
the acute-angled spaces on each side of the 
spear-shaped fingers, and that the angles of 
the fingers operate to hold the straws, while 
the sickle-teeth, being reversed, cut in both, 
directions, as the blade vibrates. The re- 
versed teeth thus enable the patentee to 
avail himself of the angles on both sides of 
the spear-shaped fingers; whereas, if the 
sickle-teeth were not reversed in sections, 
but all ran in one direction, like the teeth of 
the common sickle, he could use the acute 
angles upon only one side of the fingers, 
because the cutter could cut in only one di- 
rection. We are, therefore, inclined to think, 
that the patentee intended to claim, by his 
second claim, the angles thus formed by 
the peculiar shape of the fingers, in connec- 
tion with the cutter having the angles of its 
teeth reversed. And, as it is not pretend- 
ed that any person invented that improve- 
ment prior to the plaintiff, the point relied 
on in this respect by the learned counsel for 
the defendants fails. 

We have now said all that we intend to 
trouble you with, except a few words on the 
subject of damages. This case has already 
been before this court, and went up from here 
to the supreme court, and was there reversed 
upon the point of damages. The supreme 
court held, that the principles laid down by 
this couit, upon the former trial, to govern 
the jury in regard to the measure of dam- 
ages, were erroneous, and, for that reason, 
gi-anted a new trial. We have, therefore, 
some light, upon this question of damages, 
which we did not possess at the former trial. 
And we shall, on this occasion, follow the 
principles laid down by the supreme court 
for our guidance. As we understand the 
opinion of the court, it lays down these 
principles: In cases where a patentee avails 
himself of his invention, and of his exclu- 
sive right to the enjoyment of its profits. 



by putting it into market, and selling rights 
under it, as is most usually the case with 
inventors— that is, rights for states, or coun- 
ties, or smaller districts, or portions of 
the invention itself— in such cases, the cus- 
tomary charge for the riglit to use the pat- 
ented invention is the measure of the 
damages which the patentee is entitled to re- 
cover, in case of an infringement, with inter- 
est upon the same from the time of in- 
fringement. In other words, if he is accus- 
tomed to sell a single right for the manu- 
facture of a machine for twenty, thirty, 
forty, fifty, or one hundred dollars, and if 
that is his usual price for the right through- 
out the country, that fee, with interest from 
the time of the particular infringement, is 
the measure of damages for each infringe- 
ment. But, if the patentee comes to the con- 
clusion not to vend to others his rights un- 
der the patent, and not to avail himself of 
the proceeds of sales of his mere patent 
right, but to use the patented invention ex- 
clusively himself, and to furnish the prod- 
ucts to the community himself, out of his own 
manufactory or establishment—in such cases, 
a different measure of damages is to be adopt- 
ed by the jury. And that is this: If the pat- 
ent is for a machine, an entire machine, the 
patentee is entitled, as damages in case of in- 
fringement, to the profits he could have made 
in constructing and vending his machine, 
over and above the mere profits arising out of 
its manufacture. By that we mean, the mere 
profits of its mechanical construction, and 
not the profits that grow out of the exclu- 
sive right to manufacture the invention un- 
der the patent. The latter belong to the 
patentee, while the former, the mere me- 
chanical profits, are excluded from the dam- 
ages. And, if the case is one of an improve- 
ment on a machine, then he is entitled, as a 
measure of damages, to all the advantages 
of the use of his patented improvement, ex- 
cluding the profits of the manufacture, and 
excluding also the value, if any, of the use 
of the old machine. Now, so far as respects 
the benefits and advantages that a patentee 
would derive from an improvement on a 
machine, you see, at once, that they would 
depend veiy much, if not altogether, upon 
the usefulness of the machine with that im- 
provement, compared with its usefulness 
without that improvement Hence, you have 
found, in the course of the trial, that wit- 
nesses have been introduced for the purpose 
of ascertaining the relative value of the 
plaintiff's machine with the improvements 
in controvei*sy, and of the same machine 
without those improvements. If the ma- 
chine, stripped of those improvements, would 
be a useless article in the market, and if no 
person would buy it unless those improve- 
ments were annexed to it, then its value, so 
far as its utility is concerned, depends on 
those improvements; because they give it vi- 
tality and usefulness in the eye of the busi- 
ness community. Hence, it is proper to 
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make this discrimination, in eaBvassing the 
facts bearing upon the proper measure of 
damages. We think, therefore, upon the evi- 
dence in this case, that, if the plaintiff had 
adopted the policy, which it was his right 
to do, of being his own manufacturer, and 
of supplying the country himself with the 
products of his invention, he is entitled to 
the measure of damages which we have 
stated to he applicable to a case of that 
kind. 

It is for you to say what damages the 
plaintiff has sustained at the hands of the 
defendants, as respects the three hundred 
machines complained of as infringements. 
The statute rule on this subject is a very 
simple one, and is really the only general 
guide to be obsei-ved. It is the 14th section, 
of the act of July 4, 1836, and is as follows: 
"Whenever, in any action for damages for 
making, using, or selling the thing whereof 
the exclusive right is secured by any patent 
heretofore gi-anted, or by any patent which 
may hereafter be granted, a verdict shall be 
rendered for the plaintiff in such action, it 
shall be in the power of the court to render 
judgment for any sum above the amount 
found by such verdict as the actual dam- 
ages sustained by the plaintiff, not exceed- 
ing three times the amount thereof, accord- 
ing to the circumstances of the case." That 
is, the power is given to the coui-t to treble 
the damages, in aggravated eases, but the 
jury are limited to the actual damages 
which the plaintiff has sustained. There- 
fore, looking at all the evidence In the case 
in respect to the three hundred machines, 
if they were made in violation of the patent, 
it is a question of fact for you to deter- 
mine what are the actual damages which 
the plaintiff has sustained. 

After the close of the charge, the defend- 
ants' counsel requested the court to charge 
the jui-y, that whether the adjustability of 
the inner iron of the plaintiff's divider was 
a necessaiy ingredient of his claim to the 
divider, was a question of fact for the jury 
to determine; and that, if it was such neces- 
saiy ingredient, and if the defendants did 
not use it, they did not infringe that claim. 

Upon this request the court charged the 
jury as follows: The inside iron in the 
plaintiff's divider is adjustable, so that it 
can be raised or lowered at pleasure. In. 
heavy grain, that stands high and may be 
cut high from the ground, it is desirable to 
i-aise the reel sometimes, and then this in- 
side iron can be raised also, to ensure the 
division of the grain, and to cause the reel 
to overlap and caxxy all the grain to the 
cutter. It is claimed by the plaintiff that, 
although the defendants use no inside iron, 
yet they attain the same result by the shape 
of the inside of their divider, which thus an- 
swers to the inside edge of the plaintiff's di- 
vider. The defendants insist that, assuming 
this to be true, their divider has no such 



adjustability as the plaintiff's, and is there- 
fore distinguishable from it. The answer to 
that position is this: The adjustability does 
not vary the principle of operation of the di- 
vider. It enlarges its capacity, so that it 
may be the better worked in heavy grain. 
But the principle and mode of operation of 
the divider are the same, whether the inner 
iron be adjustable or not. 

The jury found a verdict for the plaintiff for 
S7.750. 

NOTE. Judgment having been entered on 
this verdict, the defendants carried the case, by 
writ of error, to the supreme court, where it is 
reported as Seymour v. McCormick. 19 How. 
[60 U. S,] 96. That court differed with the 
court below only as to one point — ^tlie construction 
of the second claim of the patent— and sustained 
its other rulings, and affirmed the judgment, ex- 
cept as to the costs in the court below. 

[For other cases involving this patent, see note 
to McCormick v. Seymour, Case No. 8,726.] 
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Case Ko. 8,728. 

MeCORMIOK v. WALKER. 

[1 Hayw. & H. 86.] i 

Circuit Court, District of Columbia. May 28, 
1842. 

Inpascy— Promise to Pay after of Age — Do- 
KEss— Pat whex Able— Knowledge of Dis- 
charge OS AccouxT OF Minority. 

1. A promise made to pay a note at a time 
when the defendant was of full age, was made 
under duress, if made under a threat that if he 
did not pay he would be sued. 

2. Upon a promise of the defendant to pay 
when able, the plaintiff must prove the ability of 
the defendant to pay. 

3. An acknowledgment made after the maturi- 
ty of a debt contracted while the defendant was 
a minor, and a promise to pay, would not be suf- 
ficient unless the defendant was aware at the 
time of the promise that he was discharged of the 
debt by reason of his minority. 

Action was brought [against Henry Walk- 
er] on the following promissorj' note: "$4,- 
200. Washington, Sept. 21, 1839. Twelve 
months after date, I promise to pay to the 
order of Colburn & Tufts, for value received, 
at the Bank of Metropolis, forty-two hun- 
dred dollars. Jno. Walker." Endorsed by 
Colbm'n & Tufts, Lewis Walker, Henry 
Walker and Charles McCormick. The plea 
was infancy. On the trial the defendant of- 
fered the deposition of Dorcas Walker, moth- 
er of the defendant, in which she deposes 
that the defendant is her son, and that he 
was bom October 1st, 1819. The verdict was 
for the defendant. 

H. M. Morfit, for plaintiff. 
Brent & Brent, for defendant. 

The plaintiff, through his counsel, moved 
for a new trial: Because THE COURT ex- 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 



[15 Fed. Cas. page 1337] 



(Case No. 8,730) McCOY 



pressed an opinion that a promise made by 
tlie defendant to pay tlie note at a time wben 
he was of fuU age, was made imder duress 
because the witness told him if he did not 
pay he would be sued, which opinion the 
plaintiff, by his counsel contends is erro- 
neous at law. Because THE COURT said 
in the progress of the trial, that upon a prom- 
ise of defendant to pay when able, the plain- 
tiff was bound to prove that the defendant 
was able to pay before action brought. Be- 
cause THE COURT said, that an acknowl- 
edgment made after maturity of a debt con- 
tracted while defendant was a minor, and a 
pi'omise to pay would not be sufficient un- 
less the defendant was aware at the time 
of the promise that he was discharged of the 
debt by reason of his minority; all of which 
expressions of opinion influenced the jury in 
their Terdict, and were, as the plaintiff con- 
tends, erroneous in law. 
The motion was overruled. 



MeCORMICK (WHEET.ER v.). See Cases 
Nos. 17,498 and 17,499. 

MeCORMICK (WILDER v.). See Case No. 
17.650. 
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M'COUN et al. v. LAY. 

[5 Cranch. C, O. 548.] i 

Circuit Court, District of Columbia. March 
Term, 1839. 

"Wills— Devise— Conditions— Intektiox. 

Hie testatrix, having expressed an intention 
"to dispose of her worldly estate," and having 
two grandsons, devised one half of a lot of land 
to one of them and his heirs forever, and devised 
the other part of the lot, of the same size, to the 
other grandson, upon certain conditions, which 
he complied with. Meld, that he tooir an estate 
in fee. 

[This was a bill in equity by Rebecca 
M'Coun and others against Richard Lay.] 

This causa was submitted to the court up- 
on a case stated. The question was whether, 
under the will of Susanna Fowler, her grand- 
son Thomas John Eowler, xmder whom the 
defendant claimed, took an estate in fee, or 
for life. The testatrix having two grandsons, 
and by her will expressing an intention to 
dispose of her "worldly estate," devised one 
half of a lot of land to her grandson Elisha 
Fowler and his heirs forever, and then says: 
"The other part of this lot, of the same size, 
I give and bequeath to Thomas John Fowler, 
my grandson, on these conditions, to wit, that 
he shall marry, or proceed as his father shall 
think proper, or else he never shall inherit 
that which is described to him above; if he 
proceeds as above desired by me, Susanna 
Fowler, his father's order shall empower him 
to recover the same of the executor." This 
devisee complied with the conditions re- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



quired, and the executor delivered to bins 
possession of the premises. If he took only 
a life estate, the judgment was to be rendered 
for the demandants. If an estate in fee, then 
for the defendant. 

THE COURT (jMORSELL, Circuit Judge, 
absent) was of opinion that Thomas John 
Fowler took an estate in fee. Judgment fqr 
the defendant. 

McCOT (CRANE v.). See Case No. 3,354. 



Case Wo. 8,730. 

McCOT et al. v. The CURRITUCK et aL 

[2 Hughesj 91.] i 

District Court, E. D. Virginia. Feb. 25. 1875. 

Collision — Rule on Entering Channel— Cus- 
TOjr ON Chesapeake and Albemakle. 

1. The statutory role that "when two boats 
are about to enter a narrow channd at the same 
time, the ascending boat shall be stopped below 
such channel until the descending boat shall have 
passed through it," though valid as a statutory 
rule only on Western rivers, may be valid also 
on Eastern waters by custom and usage. 

2. Meld, that this being a customary rule on the 
waters of the Chesapeake and Albemarle naviga- 
tion, a vessel was in fault for disregarding it, 
and Tvas responsible for the damage of a collision 
resulting from her action. 

[This was a libel by Charles McCoy and 
others, ownei-s of the schooner Pennsylvania, 
against the owners of the steamer Curri- 
tuck.] 

The ease is that of a collision between th& 
barge Dispatch, in tow of the Currituck, and 
the schooner Pennsylvania, in tow of the 
Molyneux. On the 12th October, 1874, the 
Dispatch ran into the Pennsylvania and 
sunk her, at the east end of the Dutch Gap^ 
Cut, on the Elizabeth riva*, a few miles from 
Norfolk. The Elizabeth river makes a bend; 
west, and one east, of the cut called the- 
"Duteh Gap," on each side, about 250 yards 
from the cut. Tliere is a buoy about TO' 
yards east of the cut The cut itself is about 
ilO yards long, about 65 feet wide on the- 
surface of the water, and seven to nine feet 
deep. The distances are derived from the 
diagram of the Gap and the waters ap- 
proaching it, which -was prepared by a Unit- 
ed States engineer, and is filed in the pajieTS. 
On the morning of October 12th, 1874, at 
about nine o'clock, as the steam-tug Moly- 
neux (16 tons), towing the schooner Penn- 
sylvania (both light), moving with the tide- 
and wind, from the west towards the cut, 
turned the bend, she saw the steamer Curri- 
tuck (93 tons), havmg in tow the barge Dis- 
patch, turning the bend on the east of and' 
moving towards the cut. The usual signal 
of vessels about to meet was given, which, 
was one whistle, meaning, keep to the right. 
The signal was promptly answered by the 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trist Judge, and here reprinted by permission.]' 
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-Currituck. The tow-line of the Pennsylva- 
nia was forty fathoms long, that of the Dis- 
patch ten fathoms. The statement of Cap- 
tain Phillips, master of the Currituck, that 
the Pennsylvania's tow-line was seventy-five 
fathoms, is contraflicted, and is, besides, in- 
credible. TaU vessels moving in open wa- 
ters may use a hawser of that length, but a 
small steam-tug drawing a schooner could' 
not keep it out of water, or move with it at 
all, in bending, narrow channels. 

W. H. C. Ellis, for libellants. 
Baker & Walke, for respondents. 

HUGHES, District Judge. From a com- 
parison of all the evidence, I conclude the 
facts of the case, concerning the meeting of 
these approaching Vessels and the collision 
that occurred, to be as follows: Both of the 
■steamers slowed down their engines, but 
.both kept on in their courses. The Molyneux, 
which was moving with the tide and the 
wind, entered the cut first, passed through 
It, and had passed out of it, as the Curri- 
tuck was about to enter it on the east end. 
Captain Phillips says the Molyneus passed 
him between the end of the cut and the 
buoy. The Currituck, still moving on, had 
got her bow about twenty feet into the mouth 
of the cut, when the Pennsylvania met her 
in coming out of it The Pennsylvania being 
17% feet wide, and the Currituck the same 
width, there was but little space to spare 
for the passage of each other, and, the chan- 
nel being narrow, the port stern quai-ter of 
the Pennsylvania struck heavily some pro- 
jecting lumber on the Cun'ituck. This colli- 
sion probably rendered the Pennsylvania 
more or less unmanageable by her helm as 
-she went out of the cut, and, after passing 
out, she was struck in her port bow by the 
Dispatch, and sunk in half an hour. The 
hawser of the Dispatch was slack when she 
ran into the Pennsylvania. As the Curri- 
tuck had just moved on from where she 
passed the Molyneux to a point twenty feet 
In the cut and stopped, I infer that it was 
the headway. of the Dispatch which had 
slackened her hawser at the time of her run- 
ning into the Pennsylvania. The evidence 
of the men on the Molyneux and Pennsyl- 
-vania is, that the current caught the Dis- 
patch after turning the buoy, and threw her 
-across against the Pennsylvania. I tliink 
this must have been true to some extent. 
"The owners of the Pennsylvania now libel 
the owners of the Currituck and Dispatch for 
the damage they have sustained from this 
collision, amounting to about $600. 

There can be no denial of the fact that the 
IMolyneux and her tow moved on after dis- 
covering the approach of the Currituck and 
her tow; that the IMolyneux had just passed 
through the cut when she met the Cm*rituck; 
that she was moving with tide and wind, 
while the Currituck was moving against 
l)oth; and that, by the aid of tide and wind, 



she had made only about the length of the 
cut more distance than the Currituck had 
made, when they passed each other, al- 
though the Currituck had been moving 
against tide and wind. All the evidence 
seems to concur in stating that when the 
steamers fii-st saw each other they wei-e 
about equally distant from the cut The in- 
ference, therefore, is irresistible, whatever 
may be the conflicting statements of wit- 
nesses, that the Cun-ituck did keep moving 
on after answering the signal of the Moly- 
neux. There can be no reasonable doubt 
that the master of the Currituck, Captain 
Phillips, acted on the idea which he insisted 
upon in his evidence— that he was not bound 
to stop his vessel, that it was practicable 
for vessels to pass each other in this cut. 
that he ha^ frequently done so, and that 
there would have been no collision' in the cut 
if the Pennsylvania had kept to the right. 

I conceive that there is but one question 
in the case, and that is: whether the Cun-i- 
tuck, running in this narrow stream, against 
wind and tide, and therefore more manage- 
able, was not bound to stop on discovering 
the Molyneux and her tow meeting her, she 
being driven on by wind and tide, obliged 
to keep out of the way of her tow, and thus 
comparatively unmanageable? Was not tlie 
Currituck bound to stop east of the buoy, 
as Mr. Maa-shall Parks thinks, until the 
Molyneux and her tow had passed through 
the cut? 

There are very few cases of collision in 
which there is on either side intentional 
fault or malfeasance. They are generally 
the result of negligence, surprise, Ignorance 
of duty, misjudgment, or mistake. In ascer- 
taining who is liable for a collision, the 
courts do not seek for bad motives in the 
persons connected with the accident, but ap- 
ply certain rules of navigation to ascertain 
who has been at fault in not strictly com- 
plying with those rules. The paities to the 
accident are generally unanimous on each 
side in ascribing the blame to the other. 
They are generally sincere in doing so, nei- 
ther party having intended the injury. The 
courts are therefore obliged very much to 
disregard the conflicting testimony of the 
witnesses on either side as to motive, negli- 
gence, and blame; and to consider the testi- 
mony chiefly with reference to those rales 
of navigation which usually supply an un- 
failing test as to where the fault has been, 
that fault being generally unintentional, and 
legal fault rather than moral. 

The only question in the present case, I 
conceive, is whether the Currituck was not 
bound to stop until the Molyneux had passed 
out of the cut She did not stop after be- 
ing signalled by the Molyneux. She kept 
on. She made nearly as much distance 
against tide as the Molyneux made with tide. 
She persisted in entering the narrow canal 
before the Pennsylvania had passed out of 
it, although the captain charges that the 
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schooner was badly managed witli too long 
a hawser- There can be no doubt that, by 
putting the Currituck twenty feet into the 
cut and thereby bringing the Dispatch up 
within thirty yards of her stern, the collision 
of the Pennsylvania, first with the Currituck 
and then with the Dispatch, was caused. 

There is no statutory rule of navigation 
prescribed for vessels meeting each other in 
narrow channels and streams, except upon 
the waters of the ■Western rivers of the Unit- 
ed States. Under the act of congress of Feb- 
ruai-y 2Sth, 1871 [16 Stat UO], and the ac- 
tion of the supervising inspectors taken in 
pursuance of that act on the 12th of June, 
1S71, a rule was made statutory which had 
long before been a custom of those rivers in 
the navigation of steamboats. That rule is 
in these words: "When two boats are about 
to enter a narrow channel at the same time, 
the ascending boat shall be stopped below 
such channel until the descending boat shall 
have passed through it," etc., etc. Although 
this rule did not attain to the form of a stat- 
utory enactment until 1871, it had for many 
years before been tlie law of navigation on 
our Westei'n rivei-s by the custom of navi- 
gators, A similar rule had frequently been 
recognized and enforced by the supreme 
court of the United States; as, for instance, 
see 'Williamson v. Barrett, 13 How. [54 U. 
S.] 101; and Goslee v. Shute, 18 How. [59 
U. S.] 463. See, also. The Ajnerica [Case 
No. 280], where the admiralty court enforced 
a rule of this class which had been enacted 
for the navigation of the Hudson river by 
the legislature of New York. If, thererore, 
there was a rule of navigation recognized by 
those who were running boats on the Eliza- 
beth river and the line of navigation of which 
it is part, similar to the one which has been 
made a statutory provision as to our "Western 
waters, then the Currituck was bound to ob- 
serve that rule. The masters of the Moly- 
neux and Pennsylvania and other witnesses 
for the libellants testify to the existence of 
such a rule. Marshall Parks, Esq., presi- 
dent of the Albemarle and Chesapeake Nav- 
igation, whose authority I accept as conclu- 
sive on the subject, testifies to the existence 
and universal recognition of this rule. In 
fact, it is a rule of navigation for those 
waters. The Molyneux did not violate, but 
obseiTed it It is not pretended that she 
departed from the rule; and "a very clear 
case of depai'tm-e from a rule of navigation 
must be made out before a vessel can be 
pronounced in fault for adhering to it." See 
The Clement [Id. 2,879]. This collision hap- 
pened from fault somewhere. If the Cmal- 
tuck had observed the rule of navigation re- 
quiring the vessel moving against the cur- 
rent to stop, in approaching a narrow chan- 
nel, until a vessel meeting her passes through 



it, this collision could not have happened. 
She was in fault in not stopping; is there- 
fore responsible for the accident; and I 
must accordingly decree against her. 

NOTE. I have treated the rule of navigation 
referred to as a single general rule. In respect 
to this particular channel, called the "Dutch. Gap 
Cut," me evidence in the ease proves the exist- 
ence, not only of the general rule, but also a spe- 
cial rule observed by vessels, not to meet in 
this cut. 



Case mo. 8,730a, 

McCOX V. LEMONS. 

[Hempst 216.] i 

Superior Court, Territory of Ajrtansas. Jan., 

1833. 

AnaiisisTnATORS — Appeakasoe— Volustart — 
Pkocess. 

1. The want of ten days' notice to an adminis- 
trator, of the presentation of a claim to the pro- 
bate court, cannot be made a ground of objection 
where the administrator vohmtarily appears. 

2. Appearances cures all defects and irregulari- 
ties in process and the want of service, and dis- 
penses with the necessity of process. 

Appeal from Conway circuit court 
Before ESKRIDGE, CROSS, and CLAY- 
TON, JJ. 

OPINION OF THE COURT. McCoy, as 
administrator of Oai-lisle, made his motion 
before the county coui-t of Conway county, 
for an allowance against I^emons, adminis- 
trator of jMcElmurry. After a hearing of 
the parties, the coimty court sustained his 
motion, and allowed him five hundred dol- 
lars, with interest at the rate of six per 
cent, per annum, from the 29th day of Octo- 
ber, 1825, from which Lemons appealed to the 
ch'cuit court; but the appeal was dismissed 
on the* motion of Lemons, on the ground 
that ten days' notice had not been given to 
him, according to the directions of the stat- 
ute of 1825, and from which latter decision 
McCoy has appealed to this court. 

It appears from an examination of the 
proceedings before the county court, that the 
defendant was present at the trial in that 
court, which, in our opinion, superceded the 
recessity of notice. The notice prescribed by 
the act of 1825, can only be considered in 
the light of process to bring the party into 
court, and of coui-se his voluntary appear- 
ance supersedes the necessity of it Acts 
Fla. 1825, p. 66. There is no principle of 
law better established than that the appear- 
ance of the defendant cures all defects and 
irregularities in process. It cures the want 
of service. Caswall v. Martin, 2 Strange, 
1072; "Wood v. Lide, 4 Cranch [8 U. S.] 180; 
Knox V. Summers, 6 Cranch [7 U. S.] 498. 
Judgment reversed. 

1 [Reported by Samuel H. Hempstead, Esq.T 
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Case l^o. 8,730b. 

McCOY V. MARIETTA & 0. R. CO. 

[7 Gin. LoLw Bui-. 93; 28 Int. Rev. Rec. 81.] 

Circuit Court, S. D. Ohio. Feb., 1882. 

Railroad Receivers — Illegal Disckiminations 

— Federal Courts Esjoixisq State 

CouKT Receivers. 

, [1. It is a breach of public trust for receivers 
of a railroad company to agree to deliver all 
stcek coming within their control at the stock 
yards owned by a particular company, to the ex- 
clusion of yards owned by others, in the same 
city, and equally well situated.] 

[2. A federal court will refuse, in the exercise 
of its discretion in relation to granting injunc- 
tions, to enjoin railioad receivers appointed by 
a state court from making illegal discriminations 
between parties entitled to the road's services as 
a carrier. The proper remedy is to apply to the 
appointing court, and thus avoid the danger of 
conflict of jurisdiction.] 

Application for an injunction to compel 
the receivers of the Marietta and Cincinnati 
Railroad Company to receive consignments 
of stock and deliver the same to the Cincin- 
nati Stockyards, of which McCoy is the les- 
see. The petition states that plaintife is a 
citizen of KentucTiy, and has leased the 
Cincinnati Stockyards at $15,000 per annum 
for three years. That the Cincirraati Stock- 
yards cover about twelve acres of land in 
Cincinnati, adjoining the United Railroads 
Stockyards, and are fully equipped for busi- 
ness, having cost $300,000. Thai the Ma- 
lietta and Cincinnati Railroad afCoi-ds the 
only access to either stockyards, and that 
the business can only be done over that road. 
That the railroad company has entered into 
a contract with the United Railroads Com- 
pany for exclusiye deliveries of stock to that 
company, and that the receivers refuse to 
deliver stock to the Cincinnati yards, and 
have instructed their agents to refuse to re- 
ceive shipments of stock consigned to the 
Cincinnati yards. The bill prays an injunc- 
tion to compel defendants to receive, trans- 
port, and deliver all stocks consigned to 
complainant according to consignment 

The paragiuph from the contract which is 
claimed to be illegal is as follows: "That 
they (the railroad companies) -will make the 
grounds of said stockyards company, pur- 
chased or to be purchased as aforesaid, their 
stock depots, respectively, for the city of 
Cincinnati, and, so far as they lawfully may, 
they will receive and deliver stock con- 
trolled by them or their officers or agents, 
respectively, only at said stock depot" 

The court said that, while it seemed to 
him that the defendants were bound to 
treat all stockyards alike, yet ' the defend- 
ants were receivers appointed by a state 
court, and that he ought not to interfere by 
injunction, as it would be an interference by 
one court with the orders of another. The 
receivers are officers of that court, and the 
court by which they were appointed, sub- 
ject to its orders. The complainant claims 
that while it is an undoubted general rule 



that one court will not entertain jurisdic- 
tion against a receiver appointed by anoth- 
er, yet this rule had been changed by stat- 
ute in Ohio, referring to sections 3415 and 
3416, Rev. St The complainants say that 
they had the fullest confidence in the judge 
of the common pleas court of Ross county; 
that they knew him personally, and that he- 
was a judge of high character and capacity; 
but that the receivers had filed a petition 
in that court, asking instructions upon the 
matter in question, and urging the court to 
refuse the complainant's request Being offi- 
cers of that court, it would be but natural 
that the judge would give great considera- 
tion to their views and representations. 

A. P. Perry, Jordan & Jordan, Williams & 
Ramsey, and Matthews & Matthews, for 
complainant 

W. T. McClintock, Stallo, Kittridge, Shoe- 
maker, and Baxton & Warrington, for de- 
fendants. 

BAXTER, Circuit Judge. It is clear in my 
mind that the receivers are in sympathy 
with the United Railroads Company and 
against the Cincinnati Company. It is alsa 
clear to my mind that if the facts stated in 
the bill of complaint be true, there is, upon 
the part of these receivers, a breach of pub- 
lic trust Railroads are authorized to be 
built and used for the public good. Rail- 
road managers are bound to deal impartial- 
ly between all the persons and companies 
requiring their services. If they may enter 
into arrangements of the character here pre- 
sented th^y may soon control the entire 
business of the country. They may decree 
that one iron furnace shall run, and that an- 
other shall stop; they may take a personal 
interest in a rolling mill, an elevator or a 
coal mine, and by discrimination in the 
transportation of freight crush all competi- 
tion. This cannot be permitted. The courts 
and legislatures of the country will not and 
should not permit it There is as yet no 
adequate remedy for it in all cases, but it 
will be provided, and the only safety of 
railroad companies will be found by them 
in the faithful and impartial performance 
of their public duties. If this action were 
against a railroad company, and the allega- 
tions of the. bill were sustained by proof, I 
should not hesitate to employ all the power 
of the court in the enforcement of what 
seems to me to be the plain duty of the re- 
ceivers in the present instance. But this is 
an action against receivers. They are the 
officers of the common pleas court of Ross 
county. That court has the custody and 
control of the railroad, and has full power 
to enforce all proper orders for the opera- 
tion of the road. I have no reason to doubt 
that that coux-t will do its duty. Indeed, I 
am bound to presume, and do presume, that 
it ■v^ll do so. 
Whether the statute of Ohio authorizing 



•[15 Fed. Cas. page 1341] 

«uits against receivers would sustain tlie 
jurisdiction of this court in tlie present ac- 
tion is a question wbicli I do not now de- 
•cide. In tlie exercise of that discretion with 
which the com-t is invested with reference 
to cases of injunction or other extraordinary 
remedies, I deem it my duty, in view of the 
difficulties, inconveniences and dangers 
which might arise from the exercise of such 
jurisdiction in cases like the present, to re- 
fuse to interfere by injunction. The com- 
plainant can make his application to the 
Boss county common pleas court, where, I 
have no doubt, full justice will be done to 
all concerned. 



Case :BTo. 8,731. 

McCOY V. WASHINGTON COUNTY. 

f3 Wall. Jr. 381; 1 7 Am. Law Reg. 193; 3 
Phila. 290: 15 Leg. InL 388.] 

Circuit Court, W. D. Pennsylvania. April 
Term. 1862. 

Municipal Railboad Bonds and Coupons — 

CtoUBTS— Suit against CooxTr— Validitj- 

of Act Empowebixg Coosty. 

1. A county may be sued in the United States 
•courts. 

[Cited in Vincent v. Lincoln Co., 30 Fed. 730.] 

2. Where bonds issued by a county in order 
to aid the construction of a railroad, covenant to 
pay to the holder thereof, the county is liable di- 
rectly to the holder, who may sue in his own 
name, notwithstanding as between the railroad 
company and the coimty it is agreed that the 
■company shall pay the bond. 

3. So, too, the holder, if otherwise entitled to 
sue in the circuit court may sue there, although 
the bonds were issued to a railroad in the same 
state as the county was, and which, therefore, 
could not have sued in the circuit court. The 
plaintiff claims as holder, not as assignee. 

4. The act of the Pennsylvania legislature, of 
12th April. 1851, authorizing Washington county 
to subscrilK to railroads, having been declared 
<:onstitutional by the supreme court of that state, 
is to be regarded in the federal courts as consti- 
tutional, and the action of the county commis- 
sioners in conformity therewith is binding on the 
■county. 

5. The constitution of the United States does 
not forbid slates or counties from borrowing 
money and giving proper securities therefor, and 
sudi securities are not bills of credit within the 
meaning of the constitution. 

6. Nor is a law authorizing them, a law im- 
pairing the obligation of a contract, or one vio- 
lating the fimdamental principles of "republican 
government" withm the meaning of that instru- 
ment, 

7. Nor is the bill which finally becomes such a 
law, *'a money or revenue bill" within the mean- 
ing of the constitution of Pennsylvania, which 
requires such bills to originate in the house of 
representatives. 

8. The coupons to coupon bonds payable to bear- 
■er are to be taken in connection with the bonds 
to which they are annexed, and tliough, not 
themselves, in the form of instruments negotia- 
Tale by the law merchant, nor payable to any par- 
ticular person, on his order, or even to bearer, 
they yet partake of the instrument to which they 
are attached, and when it is negotiable they too 

1 [Reported by John William Wallace, Esq., 
^nd here reprinted by permission.] 
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pass by delivery and become, from established 
usage, sufficient to establish the indebtedness of 
the county to the holder. 
[Cited in Aurora v. West, 7 Wall. (74 U. S.) 

[Cited in Smith v. Clark Co., 54 Mo. 66; Ev- 
ertson v. National Bank of Newport, ob JN. 
Y- 21; Goodwin v. Bath, 77 Me. 462, 1 Atl. 
245.] 

9. The possession of the coupons of coupon 
bonds, is prima facie evidence that the holder of 
them is holder of the bond, or at least was so 
when they were cut off, and as such entitled to 
receive the interest; and they may be declar^ on 
without in any way declaring on the bond from 
which they have been cut. 

[Cited in Chicago B. & Q. R. Co. v. Otoe 

Co., Case No. 2,667; Kennard v, Cass Co.. 

Id. 7,697.] 
[Cited in Doming v. Houlton, 64 Me. 262; Ev- 

ertson v. National Bank of Newport, 66 N. 

Y. 21; Goodwin v. Bath, 77 Me. 462, 1 

Atl. 246.] 

10. The effect of the bond cannot be varied 
by parol testimony. 

11. Nor is it necessary m a suit on bonds, au- 
thorized by statute to be issued by a county sub- 
scribing to railroad stock, to show an actual sub- 
scription in lie manner prescribed by the stat- 
ute, or that a certificate of railroad stock issued. 
It is enough if the bond have been delivered m 
payment of a subscription authorized, and when 
the bond recites that it issued in such payment, 
the presumption is that it did so, and that the 
ccimty got, or can get, a certificate, A county 
carnot plead negligence of its own agents, m the 
management of its own business to avoid pay- 
ment of its obligations. 

This was an action of debt for interest due 
on certain "coupon bonds," issued by the 
commissioners of Washington coimty, Penn- 
sylvania. The declaration set forth, that the 
defendants "made certain coupon warrants, 
or promises to pay, in writing," in the form 
following: "Washington County Bonds- 
Warrants for thirty dollars interest on bond 
No. 108, payable in the city of New York, on 
the 15th of May, 1857. For the commission- 
ers, A. Silvy, Clerk." Sixty of these coupons, 
for $30 each, payable at different dates, were 
asserted to be due and owing to the plaintiff 
as lawful holder. The defendants pleaded 
they did not assume, and were not so indebt- 
ed. To support the issue, the plaintiff has 
given in evidence — 

1. An act of assembly passed on the 12th 
of April, 1831 [Laws Pa. 1851, p. 470], which, 
in sections 7, 8, 9 and 10, authorized' the citi- 
zens of Washington, at the next, or some 
subsequent general election, to decide by 
ballot whether or not the commissioners of 
said county should subscribe, in its behalf, 
4,000 shares in the capital stock of the Hemp- 
field Railroad Company, the returns of this 
election to be certified to the court of quarter 
sessions, and if the judges thereof ascer- 
tained that there was a majority in favor of 
such subscriptions, they should make an 
order on the commissioners to make the sub- 
scription. The commissioners were author- 
ized to borrow money to pay the subscription, 
and to execute bonds or promissory notes in 
the name of the county, transfemble on the 
books of the commissioners, these bonds to 



MeCOY (Case No. 8,731) 



[15 Fed. Cas. page 1342] 



beax" an interest of six per cent, payable 
semi-annually, and to be received as cash 
by the Hempfield Railroad Company, in pay- 
ment of instalments. No bond or note was 
to be for a less sum than $100. The plaintiff 
gave in evidence, also, a/certificate from the 
court of quarter sessions, showing that such 
election was held, and that the citizens of 
"Washington had decided, by a large majori- 
ty of votes, in favor of making such sub- 
scription. The will of the people of Wash- 
ington county being thus ascertained, another 
act of assembly was passed on the 12th of 
February, 1852, authoi-izing the commission- 
ers to subscribe 4,000 shares to the capital 
stock of the company; to borrow money in 
behalf of the county, and to make provision 
for the payment of the principal and interest 
of the money so borrowed, as in other eases 
of loans to corporations. The commissioners 
were authorized also to issue certificates of 
loan or bonds in the name of the county, 
bearing an interest of six per cent, payable 
semi-annually, and transfei-able as might be 
directed by the commissioners. The railroad 
company were to receive these bonds as 
cash in payment of the stock subscribed; 
"and the said company are also to pay or 
provide for the payment of the interest ac- 
ci-uing upon said certificates of loan or bonds, 
until the said railroad shall be completed." 
The railroad company was moreover author- 
ized to guarantee the payment of the princi- 
pal and interest of the bonds. In pursuance 
of this authority the commissioners executed 
and delivered to the railroad company 200 
bonds of $1000 each, and fifty of $500 each, 
payable to bearer, with guarantee of the rail- 
road company, with interest coupons an- 
nexed, in the form above given. The bonds 
stipulated for the payment of the interest 
semi-annually on presentation of the coupons. 
The plaintiff produced the bonds to which the 
coupons were attached with the exception of 
seventeen. Their execution was proved and 
admitted, and that they were delivered to the 
railroad company in payment for stock and 
to be used by them to raise money for the 
construction of the road. There was no al- 
legation, or proof of any fraud practiced by 
the parties in the transaction. The liability 
of Washington county on the coupons, was 
elaborately argued by counsel, and numerous 
requests for particular instructions asked in 
behalf of the county. 

Geo. P. Hamilton, for plaintiffs. 
Messrs. Thomas Williams, Braden, and 
Hopkins, for defendants. 

GRIER, Circuit Justice (charging jury). 
These bonds, to give them more value in 
the market, are made payable to the holder, 
and thus l)j contract made negotiable by de- 
livery. If the commissioners had power to 
bind the county for the payment of the 
principal and interest of a bond, transferable 
by delivery, the coupons which are appended 



to them, are the appointed evidence, by the 
agreement of the parties to show who is en- 
titled as holder of the bond to receive the 
interest due at a particular date. They are 
attached to the bonds for the convenience of 
the officers of the county, and to facilitate 
their negotiation, and thereby add to their 
commercial value. The obligation to pay the 
interest is to be found in the bond, not in the 
coupon. They are not in woi-ds an instru- 
ment in writing of a commercial nature, and 
having their negotiability by virtue of the 
law merchant. In terms these warrants are 
not made payable to any particular person 
or his ordei', or even to bearer. They partake 
of the nature of the peculiar instrument to 
which they are attached. They are intended 
by the parties to be evidence of debt in the 
hands of the holder, and proof of payment 
when in possession of the debtor. They pass 
by delivery, and by the contract of the par- 
ties and the usage of the country are suffi- 
cient evidence of a debt to the holder as 
against the obligors in the bond. They are 
of modern invention, and should have the ef- 
fect intended by the parties and be governed 
by the usage of the country, and not by 
sharp rules of law applicable to instniments 
of a different nature. The possession of 
them is therefore prima facie evidence, that 
the holder of them is holder of the bond (or 
was so at least, when they were cut ofQ, and 
as such entitled to receive the interest. [The 
plaintiff has produced the bonds to which 
the coupons were attached, with the excep- 
tion of seventeen. Their execution is proved 
and admitted, and that they were delivered 
to the railroad company in payment for 
stock and to be used by them to raise money 
for the constiTiction of the road. There is 
no allegation, or proof of any fraud prac- 
ticed by the parties in the transaction.] 2 
State V. Commissioners of Clinton Co., 6 
Ohio St. 280. The plaintiff has shown a 
prima facie title to recover, which will en- 
title him to your verdict, unless the defend- 
ant has established some sufiicient defence, 
which we will now consider. 

It is contended: 

1st "That the county of Washington be- 
ing merely a subordinate political division of 
the state of Pennsylvania, is not a citizen of 
this state, within the meaning of the consti- 
tution or the act of congress, and therefore 
not suable in this court" To this we answer, 
that though the metaphysical entity called a 
coi-poration, may not be physically a citizen, 
yet the law is well settled, that it may sue 
and be sued in the com-ts of the United 
States, because it is but the name under 
which a number of persons, corporators and 
citizens may sue and be sued. In deciding 
the question of jurisdiction, the court look 
behind the name to find who are the parties 
really in interest In this ease, the parties 
to be affected by the judgment, are the peo- 

2 [From 7 Am. Law Reg. 193.] 
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I)le of Washington county- That the defend- 
ant is a mimicipal corporation and not a pri- 
vate one, furnishes a stronger reason why a 
citizen of another state should have his rem- 
edy in this court, and not in a county where 
the parties against whom the remedy is 
sought, would compose the court and jury to 
decide their own case. This point is there- 
fore overruled. 

2d. It is objected, moreover, to the juris- 
diction of the com-t— "That the present plain- 
tiff being in the position of a mere assignee 
of the chose in action sued upon, and the 
same being a case wherein a suit could not 
have been prosecuted in this court to recover 
on the contract if no assignment had been 
made thereof, this court has, under the act 
of congress, no cognizance of a suit for the 
recovery thereof," 

This would be a valid objection if the plain- 
tiff claimed as endorsee of a citizen of the 
, state of Pennsylvania. But he does not 
claim title through any such assignment, but 
as holder of the bond to whom the defend- 
ants have directly covenanted to pay the 
bond and interest. The indebtedness de- 
clared on, results from the peculiar nature 
of the secm'ity. The defendants have agi-eed 
to pay the interest to the holder of the bond, 
as well as the principal, and having not 
done so, they are directly indebted to such 
holder for refusing to pay according to con- 
tract. 

The next defence is presented in the three 
following points: 

3d, "That the county of Washington being 
a public corporation, erected for purposes of 
local government alone; and standing upon 
no contract between the legislature and the 
citizen— and the said Hempfield Railroad 
Company being a private corporation merely, 
organized for purposes of trade and com- 
mei'ce, and as a common carrier of mer- 
chandise and passengere beyond the limits 
of said counts', the commissioners thereof 
were not, therefore, authorized to embark 
either the credit or property of the people 
of said county in the hazards of such an 
enterprise without their imanimous consent. 

■ith. "That if the same was done under the 
authority of an act of the legislature, and 
without such consent, the county commission- 
ers were pro hae vice the agents of the 
legislature only, and the contract so made 
was not the contract of the people of the 
said county. 

5th, "That as an exercise of mere power on 
the part of the legislatm-e, in thus practically 
compelling the people of one county to build 
railroads in another, and taking the freehold 
of the citizea without his consent for such 
a purpose, by authorizing a heavy incum- 
brance thereupon, the said act of assembly 
was not a legitimate exercise of the taxing 
or of any legislative power, inconsistent with 
the principles of natural justice, with the 
rights of properly, and the fundamental law 
of eveiy free government, and at war with 



the great principles enunciated in our dec- 
laration of rights, and equally at war with 
the sph'it and letter of the constitution of the- 
United States," 

These three points may be said to contain! 
a condensed argiunent against the constitu- 
tional power of the legislature to authorize- 
the commissioners to bind the people of the- 
county to pay debts incurred in these dis- 
astrous speculations. 

This is the great question in the case, and* 
if it were a new one which this court were- 
compelled to decide without the light of prec- 
edents, we should feel oppressed with its. 
magnitude and importance. But, happily,, 
we are relieved from this responsibility. 
The supreme court of your state, the tribunal 
to whom alone is committed the high func- 
tion of declaring the constitutional powers- 
of the legislature, have decided this question,, 
and, to that decision, this court, and all the- 
good citizens of the commonwealth, are- 
bound to submit, as the declared law of the- 
land. Although, in the course -of this trials 
I may have expressed opinions which I pos- 
sibly might have entertained, had I been 
compelled to meet this as a new question;, 
as a member of this court, I must instruct 
you that the law in question is constitutional^ 
and that the commissioners of the county 
had power and authority to bind the county 
in conformity with the provisions of the- 
acts already referred to; and if the bonds- 
have been so issued and put in circulation,, 
the county is bound by law, as well as by 
every principle of moral rectitude, to pay- 
them to the bona fide and honest holders. 
Without fui-ther enlarging on this subject, 
let me refer all who feel desirous to have- 
correct opinions on this subject, in a moral 
point of view, to an opinion lately delivered, 
by the learned and able chief justice of your 
state, in Cora. v. Commissioners of Allegheny^ 
Go, (Lowi-y, G. J.) 8 Casey [32 Pa. St.] 21S. 
Additional points made are these: 

Gth. "That if the instruments sued on here^ 
or the bonds with which they are connected^ 
were intended for circulation from hand to- 
hand as a marketable commodity, they are- 
bills of credit within the meaning of the- 
prohibition contained in the first clause of 
the tenth section of the first article of the- 
constitution of the United States. 

7th. "That the act of assembly of Feb- 
mai-y 14th, 1852, authorizing the subscrip- 
tion by the commissioners of Washington, 
county, to the capital stock of the Hempfield 
Railroad Company, if the same amounted: 
in effect to a lien upon the freehold of the- 
citizen who holds under a patent from the- 
commonwealth, it is a law impairing the ob- 
ligation of the contract between the state- 
and the citizen, and is therefore in confiiot 
with the first clause of the tenth section or 
the first article of the constitution of the- 
United States. 

8th, "That the said recited act of as- 
sembly, in assuming the po'\per to take the- 
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property of tlte citizen, without Ills consent, 
for a merely priyate purpose, is equally a 
violation of the fundamental principles of 
republican government, and is therefore in 
conflict with the fourth section of the fourth 
article of the constitution of the United 
States." 

1. In answer to the first of these propo- 
sitions, I instruct you that the constitution 
of the United States does not forbid states 
or coi-porations from borrowing money and 
giving pi'oper securities therefor, and that 
such securities are not bills of credit, with- 
in the meaning of the constitution. 

2. Nor does a law authorizing a county to 
borrow money to make a railroad on the 
•credit of the county, and to be paid by the 
imposition of a tax on the citizens thereof, 
infringe that article of the constitution of 
the United States which forbids a state to 
make any "law impairing the obligation of 
•contracts." 

3. Nor is the act of assembly in question in 
violation of "the fundamental principles of 
republican government, and therefore not in 
■conflict with any article of the constitution 
of the United States." 

9th. The ninth proposition of the defendants 
is: "That if the act, under the authority of 
which this subscription Is asserted to have 
been made, originated in the senate, then, 
upon the principles on which such legisla- 
tion has been sustained in this state, the act 
itself, as a money or revenue bill, would be 
unconstitutional under the twenty-first sec- 
tion of the first article of the constitution of 
this state." To this I answer, that there is 
no evidence that said act originated in the 
senate; and if it did, it is not unconstitu- 
tional for that reason. It is not a bill to 
^'raise revenue" for the state. 
'10th. The tenth instruction prayed for, is 
as follows: "That the instruments declared 
on, import no contitict, in their terms, with 
the holder thereof by the defendant in this 
suit to pay the moneys referred to therein, 
and are not so executed as to charge the 
defendants under the laws of this state." 

The coupons per se, "do not import a con- 
tract in their terms with the holder," but 
taken in connection with the bond to which 
they were attached, they do; and from 
the established usage and contract of the 
parties, they constitute the proper evidence 
of indebtedness to charge the defendants. 

11th. Another instruction asked is this: 
""That ,if the papers in question were orig- 
inally a part of a bond, or bonds, containing 
a stipulation for the payment of the interest 
referred to therein to lie holder of the said 
bond, the remedy, if any, would be upon 
the bond itself, and the plaintiff must have 
set out and shown his ownership, and al- 
leged an agx'eement on the part of the defend- 
ants to pay the same, in order to entitle him 
to recover." 

This proposition is answered in the nega- 
tive for reasons already stated. By the con- 



tract of the parties, these coupons are made 
evidence that the amount of interest stated 
is due from the county to the holder thereof. 
12th. The twelfth instruction asked is: "That 
the bonds issued by the defendants in payment 
of theh' supposed subscription to the capital 
stock of the Hempfield Railroad, are to be 
construed in accordance with the tenns of 
the act of assembly under which the same 
were issued, and that, under the said act, 
the defendants would not be liable for the 
payment of interest until the completion of 
said road." 

To this we say: The commissioners had 
their authority from the act, and that act 
authorizes them to bori-ow money to pay 
for the stock to make provision for the pay- 
ment of principal and interest, and to issue 
bonds in the name of said county, bearing an 
interest of six per cent., payable semi-an- 
nually. The provision that the railroad com- 
pany should bind themselves to guarantee 
the principal and interest, and should pay it 
till the road is completed, does not annul the 
obligation of the bond; as between the coun- 
ty and the corporation, the county had a 
right to call on them to pay the interest. But 
as between it and the bondholders, the con- 
tract of the county is to pay both principal 
and interest The guaiunty of the railroad 
company adds to the security, but cannot de- 
tract from it. The commissioners have not 
misconstrued the act, or abused their powei-s 
in binding the county for the payment of 
the interest, but pursued its true meaning 
and intent. 

13th. The thirteenth proposition of the de- 
fendants is: '"That if the said bonds were 
issued upon an agreement by the company 
from which they have been purchased, that 
the defendants should not be called upon to 
pay the interest thereon, but that the same 
was to be paid by the company itself until 
the road was completed, it was an agree- 
ment, in effect, that the bonds should bear 
no interest so far as the defendants are 
concerned; and the same not being nego- 
tiable securities within the law merchant, 
are subject to all the equities which exist- 
ed between the original parties, and the 
holder was bound to inquire before purchas- 
ing, and is affected with notice of the said 
agreement" 

The written instruments show the conti'act 
of the parties— the parol testimony admit- 
ted cannot affect it. What answer would it 
be, to an action on a note or bond, for the 
defendant to plead, that when he signed it 
his co-obligor agreed to lift it, and that he 
should aever be troubled about it? We pro- 
ceed to tlie consideration of the fourteenth 
and the several subsequent propositions: 

14th. "That to entitle the plaintiff to re- 
cover in this case, he must first have shown 
an actual subscription in the manner prescrib- 
ed by the act incoi-porating the said compa- 
ny, or at least an actual subscription of some 
sort by the commissioners; and that in the 
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absence of any subscription, or of the issue 
and delivery of any certificate of stock by 
the said company, the issue of tlie bonds was 
without authority of law, and the defend- 
ants are not liable in this suit" 

This proposition cannot be admitted. The 
bond recites that It was for subscription to 
the stock. The witness has proved that they 
were delivered in such payment. Whether 
there was literally a subscription, or written 
promise to pay, is of little importance, if it 
was paid; also whether the county has got 
a certificate of stock, was a matter with 
which the holder of the bond had no concern, 
and is not bound to prove. If the county has 
no certificate, it can obtain it by suit, If 
refused. It cannot now plead the negligence 
of its own agents in the management of its 
business, to avoid payment of its obliga- 
tions. For anything that appears, they have 
it, or can get it, and in absence of proof, 
the presumption is that they have it. 

loth. 'That if no subscription was actually 
made by the commissioners in the manner 
Indicated by the law, no subsequent vote of 
theirs by prosy, supposing the same to have 
been duly proved, could cure the infirmity, 
or operate as an estoppel against the defend- 
ants." This has been sufficiently answered 
in our remarks on the fourteenth proposi- 
tion. If the bonds were delivered in payment 
for the stock, there is no infii-mity to be 
ciu'ed. 

IGth. "That taking the papers sued on to 
be warrants, or certificates of loan, under 
the act of assembly, it was essential to their 
validity, as such, that they should be signed 
by the commissioners themselves, or a ma- 
jority of them, and attested in the former 
case by their clerk, and authenticated in the 
latter by the seal of the county." 

To this we answer, that the obligation of 
the defendant to pay both principal and in- 
terest, is to be found in the bonds (as al- 
ready explained), which are properly ex- 
ecuted by the commissioners, and bind the 
defendants to pay the interest as well as the 
principal. 

17th. "That there is nothing in the act au- 
thorizing the said subscriptions to warrant 
the issue of any other securities than the 
bonds or certificates of the county therefor, 
in sums not less than one hundred dollars 
each, but that, on the contrary, assuming the 
instruments sued on to be promises or cer- 
tificates of debt or loan, and to have been 
otherwise well executed, they are in direct 
violation of the provision which forbids the 
issue of any certificates for a less amount 
than one hundred dollars, and are, therefore, 
not obligatory on the defendants." 

The answer to this proposition is, that the 
commissioners have issued no other securi- 
ties than the bonds, and, as already stated, 
the coupons are made for the convenience 
of the officers, and as evidence that the hold- 
er is the person entitled to receive the in- 
terest due on the bond described therein, 

15FED.CAS — 85 
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This ends the catechism, and, as a result 
of the whole, the court instruct you, that if 
you believe the testimony submitted to you 
by the plaintifE, he is entitled to your verdict, 
notwithstanding any testimony produced by 
defendant, and the many legal objections 
so ingeniously and ably argued. 

The jury found a verdict for the full 
amount of the plaintifE's claim, $1910.70 
[which being under $2000, prevents an ap- 
peal to the supreme coui*t of the United 
States]. 3 
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Case K"o. 8,733. 

Ex parte McCREADY. 

[1 Hughes, 598.]! . ' 
Circuit Court, B. D. Virginia. Oct. 10, 1874. 

COKSTITUTIONAI. Law— Oi'STEBS— PR9HIBITIOS TO 

CiTiZESS OP Another State — Habeas Corpus. 

1. The Virginia act of assembly (section 22, 
e. 214, Acts 1874), prohibiting persons, other 
than citizens of Virginia, from taking or planting 
oysters in the waters of the commonwealth, and 
subjecting offenders to forfoiture and indictment, 
fastens the disability of alienage upon non-resi- 
dents, and places them on a different footing 
from residents in respect to the privileges denied, 
and is therefore unconstitutional. 

2, A person indicted and imprisoned under 
this act of assembly is deprived of his lit)erty in 
violation of the constitution of the United States, 
and -flierefore if in prison under state prosecution, 
may be released on habeas corpus by a judge of 
a court of the United States, under the act of 
congress of February 5, 1867 [14 Stat. 385]; 
Rev. St. U. S. § 753. 

[Cited in Ex parte Davis. 21 Fed. 396.] 

On writ of habeas corpus. 

BOND, Circuit Judge, James W- Mc- 
Gready, a citizen of the state of Maryland, 
is held to answer in the county court of Glou- 
cester county, in this district, upon an in- 
dictment found by the grand jury of that_ 
county in the words following: (Here fol- 
lows the indictment.) This indictment is 
founded upon section 22 of chapter 214 of 
the acts of assembly, 1874, p. 243, entitled 
"An act for the preservation of oysters, and 
to obtain revenue for the privilege of taking 
them within the waters of the common- 
wealth," which is as follows: "If any per- 
son other than a citizen of this state shall 
take or catch oysters or other shellfish in any 
manner, or plant oysters in the waters there- 
of, or in the rivers Potomac or Pocomoke, he 
shall forfeit five hundred dollars, and the 

3 [From 15 Leg. Int. 388.] 
1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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vessel, tackle, and appurtenances; and any- 
non-resident shall be deemed to have violated 
this section "nrho shall alloTV oysters pur- 
chased by him for sale, and laid out as pur- 
chased, to remain so laid down more than 
sixty days." To obtain his release, Mc- 
Cready has petitioned this court for the writ 
of habeas corpus, which was panted him, 
and he now claims his discharge because, as 
he alleges, his arrest is in violation of the 
fourth article of the constitution of the Unit- 
ed States, which provides that the citizens 
of each state shall be entitled to all privi- 
leges and immunities of citizens in the sev- 
ei-al states. 

It is urged on the part of the attorney-gen- 
eral that the right to catch or plant oysters is 
neither a privilege nor an immunity within 
the meaning of the constitution of the United 
States; and that even if it were, the peti- 
tioner must seek his redress in the state 
court, where, if this point be decided against 
him, he may have an appeal to the supreme 
court, and that this court has no jurisdiction 
on habeas corpus to release him. That to 
catch and plant oysters is the privilege of the 
citizens of the state of Virginia is manifest 
from the first section of chapter 214, which 
declares and provides: "All the beds of the 
bays, rivers, and creeks, and the shores of 
the sea within the Jurisdiction of this com- 
monwealth, shall continue and remain the 
property of the commonwealth, and may be 
used as a common by all the people of the 
state for the purpose of fishing and fowling, 
and of taking and catching oysters," etc. 
The state of Virginia, after declaring the 
beds of the bays and rivers her property, 
might have prohibited her citizens from tak- 
ing and catching oysters, and it would not 
have been lawful so to do. "When, having 
that property, she declares that all her people 
may take them under prescribed conditions, 
she grants them a right and the privilege of 
so doing. That such was the understanding 
of the general assembly is manifest from the 
"title of the act which calls it a privilege, and 
from the caption of section 6, which deter- 
mines what residents shall pay for the "priv- 
ilege." From this privilege, common to all 
citizens of Virginia, all non-residents are ex- 
cluded. No provision is made for their pay- 
ment of the tax demanded of the citizens of 
Virginia, nor of a higher rate. They are de- 
nied the privilege entirely. 

In the case of Paul v. Virginia, 8 "Wall. [75 
U. S.] 168, in commenting on this clause of 
the fourth article of the constitution of the 
United States, Mr. Justice Field says: "It 
was undoubtedly the object of the clause in 
question to place the citizens of each state 
upon the same footing with citizens of other 
states, so far as the advantages resulting 
from citizenship in those states • are con- 
cerned. It relieves them from the disabil- 
ity of alienage in other states." If this were 
the object of the clause, as it undoubtedly 
was, the act of assembly of Virginia under 



consideration has an entirely different and 
conti-ary object, for it fastens the disability 
of alienage upon non-residents, and places 
them on a different footing entirely from the 
citizens of Virginia. 

The act is manifestly unconstitutional so 
far as it concerns non-residents; and it only 
remains to inquu-e whether or not the peti- 
tioner is entitled in this court to tne writ of 
habeas corpus. 

By the act approved February 5th, 18G7, au- 
thority is given to the several courts and 
justices of the United States to grant writs 
of habeas corpus in all eases where any per- 
son is restrained of his liberty in violation of 
the constitution of the United States. Hav- 
ing found that the act of assembly of Vir- 
ginia, by virtue of which the petitioner is 
detained in custody, is in violation of the 
clause of the fourth article, above quoted, it 
remains only for the court to give him the 
benefit of the writ and to order his dis- 
charge; which is accordingly done. 

[NOTE. MeCready was again indicted by the 
county court of Gloucester county at the Novem- 
ber term, 1874. He wa.s served with summons, 
but made no appearance. After several con- 
tinuances, at the July term, 1875, tlie court di- 
rected that a plea of not guilty he entered, and 
that the case be tried. McGready was convicted, 
and a fine assessed against him. This judgment 
was affirmed by the circuit court of Gloucester 
county, and by the supreme court of appeals of 
Virginia. 27 Grat. 985. From this last court 
a writ of error was sued out to the supreme 
court, where the judgment was likewise affirmed. 
.94 U. S. 391-] 
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MeOREADY et al. v. The BROTHER JONA- 
THAN. 



[Betts, Scr. Bk. 489.] 
District Court, S. D. New York. 



1853. 



Admikaltt—Colltsiox— Amendment— Amount 
C1.AIMED — Undertaking of Stipulators. 

p.. An amendment will be allowed in an action 
of tort in admiralty increasing the ad damnum 
allegations, the recovery not being restricted to 
the amount claimed.] 

[2. The imdertaking of stipulators on a libel 
in rem for the loss of a vessel and cargo by col- 
lision is for their value, and they are not entitled 
to interfere in questions relating to the equity of 
parties to amend the form of their pleadings so 
as to bring within the action all the rights which 
may be legally determined by it] 

The libel in this case originally was by the 
owners of the vessel lost by collision with 
the steamship, for her loss, and also for the 
loss of the libellants' cargo on board. On 
the trial, evidence was offered of a cargo on 
board belonging to other persons not named 
in the libel- This evidence was excluded by 
the^court; and on a motion to amend, the 
libellants [Nathaniel L. MeCready and oth- 
ers] were granted libei-ty to amend so as to 
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show that they were entitled to demand, in 
their own names, the value of lost property, 
with the restriction that the suit should be 
carried on upon their own rights, as they 
■existed when it was instituted. Under that 
permission, amendments were put in, which 
the claimants moved to expunge, on the 
ground that they introduced new parties to 
the action, and also enhanced the damages 
demanded and the liability of the stipu- 
lators. The libellants insist, that the amend- 
ments do not go beyond the restriction of 
the order. 

Mr. Lord, for libellants. 

Mr. Sherwood, for defendants. 

Before BETTS, District Judge. 

Held, that the amendments, though not 
-entirely clear of ambiguity, plainly authorize 
proofs to the extent contemplated by the or- 
der for amendment, and it is not necessary 
for the protection of the claimants against 
•evidence exceeding that limit, that the plead- 
ings should be more precise or limited than 
to give them fair notice of the extent of the 
libellants' demands, in their own right, or in 
the rights of others whose authority to sue 
they had when the action was .commenced. 
That the increase of the ad damnum allega- 
tions is mere matter of form; that, in an 
action of tort in admiralty, the court is 
not bound to restrict the recovery of the 
libellant to the amount claimed in the sum- 
mation of damages, but an amendment 
would be allowed^ of course, enlarging that 
•claim. That the undertaking of the stipu- 
lators is for the value of the libellants' ves- 
•sel and cargo, and they are not entitled to 
interfere in questions relating to the equity 
■of parties to amend the form of their plead- 
ings so as to bring within the action all the 
rights which may be legally determined 
l)y it. 
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McCRBADY et al. v. HOLMES. 

[6 Am. Law Reg. 229.] 

District Court, E. D. South Carolina. Oct., 

1857. 

'CaEKIEKS — QOAXTITT OF GOODS SHIPPED — BiLL 

OF Lading— Receipt op Consignee— 
Bdkden of Proof. 

Though a carrier, in the absence of evidence of 
fraud or mistake, is concluded by the receipt in 
Tiis hill of lading, as to the quantity or amount 
•of the goods shipped; yet. in an action for the 
freight, where the consignee has received the 
goods, at the wharf, without qualification or res- 
ervation of the right to inspect, weigh, or meas- 
ure them, and the carrier proves due care of 
liem during the transit, and an actual delivery 
■of all in his possession on his arrival, the burden 
-of proof is on the consignee to establish that a 
deficiency in the quantity specified in the hUl of 
lading, afterwards discovered, is chargeable to 
the wrongful act or neglect of the carrier. 

[Cited in Robinson v. Memphis & C. R. Co., 
9 Fed. 139.] 



Libel in admiralty, in personam [by 
McGready, Motte & Co. against R. L. andW. 
E. Holmes]. 

Edward McCready, for libellants. 
O. H. Simonton, for respondents. 

ALiGRATH, District Judge. The libel in 
this case, is filed to recover a balance of 
freight, for the transportation of one hun- 
dred tons of coal from Philadelphia to Char- 
leston. The vessel arrived at Charleston, 
and the coal was delivered to the respond- 
ents, the consignees: who with their carts 
carried it to the ofiBlee of the public weigher; 
and by his weight, it appeared there was a 
deficiency of several tons. The respondents 
claim a deduction from the freight, of so 
much as is alleged to be the value of the 
coal which has been lost. It is conceded 
that a certain percentage (2^) of loss, is us- 
ually allowed. The libellants concede this 
allowance, and charge freight for 97% tons; 
but insist that no other deduction should be 
made. The cartmen employed by the re- 
spondents depose that they carted to the 
public weigher all the coal they received: 
and the- libellants prove that all the coal re- 
ceived in Philadelphia was brought to Char- 
leston, and delivered to the respondents. A 
carrier is responsible to the consignee for the 
safe delivery of property committed to his 
care. Ordinarily, the bill of lading deter- 
mines the nature of his liability. When by 
the execution of that paper he has admitted 
his possession of the property of another, 
it is conclusive against Mm, unless upon 
proof of inadvertence, mistake, or deceit 
That the carrier did not supervise the pro- 
cess by which the weight was ascertained; 
or that he signed a bill of lading upon a 
representation which he did not verify, are 
suggestions to which I would reluctantly 
listen, if offered to qualify a liability plainly 
expressed in the bill of lading. No suflHcient 
reason in this case is presented to me for 
doubting the correctness of the weight as 
ascertained In Philadelphia, and I hold the 
libellants concluded by it The libellants 
being thus liable for the safe delivery of the 
property subject to such exceptions, as by 
custom or contract qualify that liability, can 
discharge themselves by showing a perform- 
ance of their undertaking. This they do, 
by proof that all the coal received at Phila- 
delphia was duly cared for while being 
laden; that all precautions were taken to se- 
cm'e it from loss by theft or otherwise; and 
that all the coal in the vessel was delivered 
to the respondents. 

The undertaking of a carrier is affected by 
the nature of the property he may have in 
his custody. If its value is determined by 
measure, weight, or any other test, his lia- 
bility depends upon the result of an applica- 
tion of that test, at the port of delivery, un- 
der such circumstances as I shall notice. 
But the consignee may not require the test 
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He may be satisfifid, and -willing to receive 
liis consignment without the delay, trouble, 
and expense of ascertaining whether it cor- 
responds with fractional accuracy to that 
specified in the bill of lading. A delivery 
and acceptance of this kind would not eon- 
elude the consignee in case of loss or dam- 
age subsequently ascertained; but it would 
increase the difficulty of making a carrier 
liable for loss or damage, (as in this case by 
a diminution in quantity) ascertained after 
the carrier had parted with his possession; 
and by an examination made without his 
knowledge or presence. And if it should 
be, that after the carrier had parted with 
his possession of the property, it has been 
in the possession and control of other agents 
of the consignee; the reason for exonerating 
the carrier increases in proportion to the 
number of such agents, the length of time 
for which they were in possession; and the 
opportunities they enjoyed to diminish the 
quantity for which the carrier was liable. 
In this ease, the carrier received one hun- 
dred tons of coal, and became bound for its 
delivery. That delivery must be so made as 
to admit an ascertainment by the consignee, 
of the fidelity with which the contract of 
the carrier has been performed. It is not 
the duty of the carrier to weigh, measure, 
or inspect property, before he delivers it to 
the consignee; but it is a right in the con- 
signee to ascertain whether the quantity or 
quality of the property, which the carrier 
has had in his charge, has been lessened or 
impaired, while it was in the possession of 
the carrier, and hj causes for which he is 
liable. The consignee may therefore qualify 
his acceptance, by notice to the carrier that 
he intends to weigh, measure, or by any 
other appropriate test, ascertain if what he 
has received, is that which the carrier ad- 
mitted that he had received, and agreed to 
deliver. And such notice would bind the 
carrier so that he would be concluded by the 
examination made in pui-suance of It, un- 
less he was able to show its insufficiency. 
If upon that examination, it appeared that 
there was a deficiency in quantity or dimi- 
nution in value, which would have justified 
the consignee- in refusing to receive the 
property, if known to him before he had re- 
ceived it, he still would have that right. 
And if the carrier acquiesced in the exam- 
ination, he would have a right to supervise 
the transportation to the place of, and to be 
present at the examination; and there to 
enforce his lien as perfectly as he could 
have done, while the property was in the 
hold of his vessel. In such a ease, the de- 
livery on the one side, and the acceptance 
on the other; would be qualified, operating 
as a special agreement, under which the lien 
of the carrier may be preserved, and all the 
rights of both parties secured. No wrong- 
ful act of the consignee or owner can divest 
the lien of the carrier. Mont. 40; 3 McCord, 
120. In England, if the goods are not to be 



landed at a particular wharf, the carrier 
may send them to a public wharf, and the 
possession of the wharfinger will support 
the lien of the carrier. Indeed, the corre- 
sponding rights of the carrier to his freight, 
secured by a lien on the cargo, and of the 
consignee to an inspection or examination of 
the property, have been understood and pro- 
vided for, even in the earliest times. The 
Laws of Wisbuy, the Ordinance of Rotter- 
dam, the Consolato del Mare, with some 
variations in the details, but an uniform rec- 
ognition of the principle, make it the duty of 
the master not to detain the goods in the 
vessel, where they cannot be inspected, but 
to have them in some place where they may 
be examined. In England, it is said to be 
the practice, in cases where goods should 
be landed and warehoused, that the master 
may secure his lien by entering them in his 
own name. And the dock act of 39 Geo. 
III. c. 69, and 45 Geo. III. c. 58, expressly 
reserve the lien of the master. ChiL Carr. 
312, and note. It may not be uuinstructive, 
at least in this court, that we should bear in 
mind that here, "the lien of the carrier is not 
only referred to the common law, by the 
sti'ict rule of which, possession must ac- 
company the lien; but it is also, that hy- 
pothecation implied in maritime contracts, 
and to the enforcement of which possession 
is not essential. 

As the carrier has no right which is af- 
fected hj the right of the consignee to this 
examination or inspection, of course he can- 
not refuse the consignee the full benefit of 
it. He has no right to insist that the con- 
signee shall receive his property in any man- 
ner by which his claim for loss or damage 
may be made more difficult or embai*rass- 
ing. He cannot enforce a delivei'y of prop- 
erty at improper times, or in bad' weather, 
if the property cannot be secured by the 
consignee, or is exposed to damage during 
its transfer to the store. The consignee is 
entitled to reasonable notice, if he is known, 
of the aiTival of the property, and to a fair 
opportunity of providing suitable means to 
carry it away safely. Story, Bailm. § 509; 
The Grafton [Case No. 5,656.] But the con- 
signee has not the right to accept a deliv- 
ery of the goods, commit them to his agents, 
examine them without notice to the carrier, 
and charge the cai-rier with a loss alleged 
to have been thus subsequently ascertained, 
upon such proof as excludes all reasonable 
probability of the loss having happened ex- 
cept in the hands of the carrier. By the 
French law, upon a delivery to the con- 
signee, he must give a discharge to the car- 
rier. 2 Boul. P. 318. If he refuses to re- 
ceive the goods, or receive them and re- 
fuses to give a discharge, he renders him- 
self liable in damages. If his refusal to 
receive the goods is upon the ground of dam- 
age, or other sufficient reason, by his appli- 
cation to the proper officer, qualified per- 
sons are named, who determine the suffi- 
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ciency of the cause alleged for the refusal 
to receive. Code de Commerce, art. 106; 2 
Boul. P- 318. The depot and the transporta- 
tion of the property are also ordered, and a 
sale, if necessaiy, to the amount of the 
freight due to tlie carrier. The right of the 
consignee to an examination before he ac- 
cepts the property, is necessary, because ac- 
ceptance and payment of freight extinguish 
all claim against the carrier. Code de Com- 
merce, art. 105. 

I have considered this question without 
reference to such modifications of the gen- 
eral principle as arise from general custom, 
local usage, or special contract. They af- 
ford the rule in all cases in which they oc- 
cur. I have not any evidence of either of 
these existing here, and the rule, as I have 
stated it, is the general law, unaffected by 
such qualifications as exist in certain places 
or in certain cases. Supposing, then, that 
the quantity of coal was correctiy ascertain- 
ed at Philadelphia, there is a deficiency as it 
is now in the hands of the consignee. But 
the evidence shows that the loss cannot be 
attributed to want of care, theft, or any 
other cause operating while in the vessel to 
diminish the quantity. There was some 
evidence of loss happening by the transfer 
of coal from the vessel to the wharf, but it 
was too indefinite to be the basis of any con- 
elusion; nor, indeed, was it made to bear di- 
rectiy upon this case. It rather seemed to 
furnish the explanation of the usual allow- 
ance of 21/^ per cent. loss. But the loss may 
have happened after the delivery to the con- 
signee. The coal was carted, after it was 
landed, to some distance, and then weighed. 
The carts were under the control of tbe 
agents of the consignee. ^ It is quite as rea- 
sonable to infer that the loss happened 
while the coal was under the care of the 
agents of the consignee, as while it was un- 
der the charge of the carrier. If the con- 
signee had notified the carrier of his inten- 
tion to have the coal weighed by a public 
weigher, it would have been proper in the 
carrier, affected as he would have been by 
all that was done under such a notice, to 
watch the transportation of the coal, and to 
be present when it was weighed. But, 
without such notice, the carrier had no rea- 
son to suppose that the coal was to be re- 
weigbed to decide his liability, particularly 
when, according to the evidence of the pub- 
lic weighei*, there is no uniformity in the 
practice, and that coal is often received by 
the consignees without this test. 

The postponement of the ascertainment of 
the liability of the carrier, without prejudice 
to the consignee; and the preservation also 
of the rights of the carrier, are embraced in 
the rule that, "if a person is apprehensive 
of losing a right by any event, it may bo ad- 
visable and necessary for him to protect 
himself, either by protesting against a prej- 
udicial interpretation of the event, or by re- 
serving his rights." Lindl. Jur. 142. And 
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although not strictly analogous, yet the prin- 
ciple which by the custom of London applies 
to the vessel at "quarantine, illustrates the 
preservation of the mutual rights of the 
carrier and consignee, although the carrier 
has parted with the property, and it is in 
the possession of the consignee. In the 
case of a vessel at quarantine at London, 
the consignee, at his own expense and risli, 
sends for the goods; and the packing and 
care of the goods in the transit to the wharf 
devolve upon the consignee. Chit. Carr. 265. 
The delivery does not determine the lia- 
bility of the carrier altogether, nor will it 
divest his lien. But in the transportation 
from the only place where a delivery can 
be made, to the place in which an examina- 
tion can be had, the risk of loss or damage is 
with the consignee. So in this case, the car- 
rier has landed the coal; and at the wharf, 
made delivery of it to the consignee. The 
consignee intending to cart it elsewhere, and 
to weigh it, must do so at his own expense 
and risk. If loss or damage occurs in that 
transportation, the consignee must bear it. 

I have sufficiently expressed the opinion, 
that although the mere transit was ended by 
delivery at the wharf, yet that acceptance 
there did not necessarily extinguish the lia- 
bility of the carrier. The delivery must be 
such as enables the consignee to ascertain, if 
he desires, how far the contract of the car- 
rier has been performed; it must be such as 
allows the consignee safely to receive and 
properly to examine what has been deliv- 
ered. If the consignee, without notice or 
qualifying his acceptance, receive, as in this 
case, coal; commits it to his agents, in 
whose charge it may be lost, as well at least 
as while it was in the charge of the carriei*; 
and rests the proof of loss by the carx'ier 
upon evidence which does not render it more 
probable that the loss was chargeable to the 
carrier, than to his own agents, — a ease is 
presented in which I am not at liberty to 
make the caiTier liable. 

The decree will be entered in favor of the 
libellants for the freight impaid, and the 
costs. 



Case No. 8,734, 

McCREADY v. The ROBEBT L POXJLSON. 

[3 Hughes, 494.] i 

Circuit Court, D. Maryland. July 5, 1879. 

CoLiiisiON— Failure to Show Lights— Fault. 

Where a vessel ssuling without a light collides 
with another properly navigated and equipped, 
the fault is hers, and she must bear the loss. 

[This was a libel in admiralty by James 
W. McCready against the schooner Robert I. 
Poulson.] 

BOND, Circuit Judge. This cause having 
been heard and considered, the court doth 

1 [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.} 
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find tlie facts to be, that the libellant was 
the owner, on tlie 4tli day of Januaiy, 1878, 
of the sloop Sirocco, which at that time was 
sailing up the Chesapeake Bay, from Mob 
Jack Bay to Baltimore, with a cargo of 
oysters. At about 2 a. m. of that day she 
saw approaching her the schooner Robert 
I. Poulson, with which she collided, and was 
a total loss. And the court finds that the 



schooner Robert I. Poulson was properly 
navigated and equipped, and that the sloop 
had no light, and that the collision was 
caused by that fact. And it finds the con- 
clusion of law to be that where a collision 
occurs by the fault of one vessel only, it 
must pay all damages and bear all the loss. 
And it will be so decreed. 



End of Oases in Book 15. 
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ABATEMENT AND BEYIVAL. 

rage 
Lis pendens in a foreign country is not a 

good plea in abatement 1146 

The pendency of another action for the 
same cause in a state court is not, in gen- 
eral, a good plea in abatement of a suit in 

the drcuit court of the TTnited States 898 

The pendency of a suit in a court of gen- 
eral jurisdiction in another state, in which 
property sufficient to satisfy the demand 
had been attached, is a bar to a second 
suit in the federal court 78 

ACCOXTNT STATED. 

A receipt in full on a settled account is 
merely prima facie evidence, and is not 
binding, unless it be the result of a com- 
promise •' 79 

ACTION. 

An equitAjble right cannot be enforce! in 
a common-law form, and as a legal right, 
on the equity side of the federal circuit' 
court S95 

ADMrRALTY. 

See, also, "AfEreightment"; "Bills of Lading"; 
"Bottomry and Respondentia" ; "Charter Par- 
ties"; "Collision"; "'Marine Insurance"; 
"JVIaritime Liens"; "Pilots"; "Pleading in Ad- 
miralty"; "Practice in Admiralty"; "Sal- 
vage"; "Seamen"; "Shipping'; "Towage"; 
"Wharves." 

Jurisdiction — In general. 

It is not the subject-matter that deter- 
mines admiralty jurisdiction, but the cause * 
in its secondary sense, — the suil^ the legal 
process 1^01 

Contract for materials furnished at the 
home port, in building steamboats and 
other vessels, are not within Act Feb. 26, 
1845, extending the jurisdiction of the dis- 
trict courts to certain cases upon the lakes 
and navigable waters connected therewith, 1094 

Admiralty has jurisdiction of a petition 
for a surplus in the registry, though the ap- 
plication involves the settlement of part- 
nership accounts 89 

Query, whether a libel lies on a mere 
mortgage of a vessel, as a chattel, to se- 
cure a debt, if arisinjr out of a marine con- 
tract and business, or not 298 



Waters and places. 

The admiralty jurisdiction of the federal 
courts extends over the Ohio river 444 

Admiralty has jurisdiction in a cause of 
collision between vessels when the injury 
is received in a slip between piers or 
wharves, where the tide ebbs and flows. . . 933 

It is no objection to admiralty jurisdic- 
tion of a claim for negligent towage that 
the contract of towing was to be perform- 
ed within the body of the state, or within See, also, 

a harbor 340 "Carriers' 

15FED.CAS. (1351) 
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Admiralty has no jurisdiction of a suit 
for wages earned in a voyage on a canal 
connecting navigable lakes in different 
states, though a small part of the voyage 
was on public navigable waters 1311 

The distiiet court has jurisdiction in rem 
of a libel for damages under a contract of 
affreightment to carry goods from Bound 
Brooks, on tiie Raritan river, to Philadel- 
phia, by the Delaware & Raritan Canal ..1051 

Admiralty has jurisdiction of a libel in 
rem for injuries to a cargo carried under a 
contract of affreightment between New 
York City and Troy, made between resi- 
dents of the state 333 

The district court for the Southern dis- 
trict of New York has jurisdiction in rem 
over a vessel fastened to a dock in Jersey 
City, outside low-water mark, west of 
Manhattan Island and south of the mouth 
of Spuyten Duyvell creek , 1119 

— — Persons and property. 

Admiralty will entertain a libel by for- 
eign seamen for wages only when the voy- 
aee is broken up, or when tiie seamen have 
been wrongfully separated from the ship, 
or placed in a state of destitution here 1172 

The court will entertain jurisdiction of a 
libel for seamen's wages against a Nova 
Scotian vessel, notwithstanding the pro- 
test of the British consul, where the sea- 
men did not belong in Nova Scotia, and the 
itinerancy of the vessel was uncertain. . . 520 

The seamen are not precluded from 
maintaining the action by section 190 of 
the British merchants' shipping act of 
1854 520 

— — Kiglits and controversies. 

An admiralty court has jurisdiction to 
decree the bounty allowed to persons em- 
ployed in the cod fishery, and a claim 
therefor may be united with a claim for an 
account of the fish taken 1092 

~-~ Torts. 

The common-law doctrines of contribu- 
tory negligence do not apply to admiralty 
law. The sufferer may sue in law or in 
admiralty, and in either case the law of 
the forum must prevail 1303 

A libel by passengers, charging that the 
master and owners, in disregard of their 
duty, deprived libelants of reasonable food 
and drink, and subjected them to cruelties 
and indignities, states a case of admiralty 
jurisdiction IMOl 

The penalty of S3 per day given by the 
act of May 17, 1848, to passengers put up- 
on short allowance of food, must be sued 
for at law, and admiralty has no jurisdic- 
tion 1201 



Adverse Possession. 

See "Ejectment"; "Real Property." 
AFFEEIGHTIilENT. 

"Admiralty"; "Bills of Lading"; 
'; "Charter Parties"; "Shipping." 
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The carrier fulfils his undertoking by 

bringing the cargo to the appointed port, 

with notice to the consignee of that fact, 

and the readiness of the ship to deliver it 

at a convenient and proper place • 105 

A lumber-laden sloop hell unsea worthy 
because of insufficient crew, and rotten 
timbers causing her seams to open in a 

moderate storm 1191 

The vessel is not responsible for nonde- 
livery pursuant to the bill of lading, where 
she puts into a port in a crippled condition 
because her crew are disabled by disease. .1198 

The vessel is not liable for damages 
caused by grounding where the officers ex- 
ercised reasonable care and skill in her 

navigation 436 

Fruit shipped being inherently subject to 
decay, and the bill of lading being qualified 
with that condition, the vessel is not re- 
sponsible for its sound delivery, without ev- 
idence of some misfeasance of the master 
which set in action, or aggravated, such 

tendency 73 

The vessel is not liable for injuries to her 
cargo of fruit while detained for necessary 
repairs, though the means used by tho mas- 
ter to preserve it, under the advice of expe- 
rienced and competent persons, were not 

the most suitable and well judged 73 

The owner of a cargo sold in a foreign 
port to supply the necessities of the ship is 
entitled to proceed against the other own- 
ers of cargo for contribution, where the 
ship or owners cannot satisfy his demand.. 348 

The receipt of the vessel for freight in 
good order will make a prima facie case 

against her 656, 711 

In such case the burden is upon the car- 
rier to show that the loss of the goods 
arose from defects therein, or from dan- 
gers of navigation, and such burden is not 
sustained where the proof leaves the ques- 
tion in doubt 656 

Where the consignee has received goods 
at the wharf without qualification or reser- 
vation, and the carrier has proved due 
care, and actual delivery of all goods in 
his possession on arrival, the burden is 
then on the consignee to show that a sub- 
sequently discovered deficiency was char- 
geable to the wrongful acts of the earrier.1347 



ALIENS. 

The validity of a judgment admitting a 
person to citizenship is not impaired by in- 
accurate recitals, not intended to deceive, 
it being clear that the applicant was en- 
titled to naturalization 1300 

AMNESTY. 

A duly-licensed attorney, who has accept- 
ed a full pardon from the president and 
taken the oath of amnesty, may resume 
his practice in the federal courts without 
taking the oath prescribed by Act Jan. 24, 
1865 3 

APPEAL AND ERROR. 

See, also, "Bankruptcy." 

A writ of error coram nobis is issued by 
a court to reverse its own judgment 132 

An appeal bond is invalidated by inter- 
lining the name of a new obligor, and its 
execution by him without the consent of 
the other sureties.*. , 828 

A statement in the clerk's minutes, that 
a bill of exceptions was sealed and placed 
on file is not available unless the excep- 
tion was seasonably reduced to writing. 



Page 
and embodied in a regular bill of excep- 
tions 740 

Objections to evidence are not available 
unless it appear that the party excepted at 
the time 740 

Special objections taken to certain parts 
of testimony are not available where no 
exceptions were taken to the ruling of the 
court 740 

The ground of objection to the admissi- 
bility of evidence must appear, to render 
the exception available 740 

Error in the admission of testimonv of a 
custom is rendered harmless by a subse- 
quent instruction construing the contract 
without regard thereto 214 

APPEARANCE. 

_ A nonreadent of the district waives his 
immunity from suit by voluntarily appear- 
ing and pleading jointiy with other defend- 
ants 1278 

Want of 10 days' notice to an adminis- 
trator of the presentation of a claim to the 
probate court is cured by the voluntary ap- 
pearance of the administrator. 1339 

ARMY AND NAVY. 

See, also, "Habeas Corpus"; "Prize"; "War." 

A military subordinate is not liable in 
damages for making an illegal arrest pur- 
suant to an order from his superior, legal 
on its face. The superior alone is liable 1235 

It seems that an act suspending the writ 
of habeas corpus is itself a protection to of- 
ficers making arrests thereunder, as against 
any action by the party arrested 1235 

ARREST. 

See, also, "Criminal Law": "Execution"; "Ex- 
tradition"; "Judge"; "Malicious Prosecu- 
tion." 

The mode of redress for a person privi- 
leged from arrest, when arrested, is by mo- 
tion to the court from which the process is- 
sued 112G 



ASSIGNMENT. 

The right of a part owner of a vessel un- 
der, agreement with the others to sail the 
vessel as master is a personal right, and 
cannot be transferred with a sale of his in- 
terest 705 

ASSIGNMENT POR BENEFIT 
OP CREDITORS. 

See, also, "Bankruptcy." 

An assignment to creditors is not valid 
without their assent 70 

An assignment of property to creditors, or 
to others for their benefit, is founded upon 
a good consideration 70 

Preferences are valid in Illinois, not be- 
ing prohibited by statute. 70 

ASSUMPSIT. 

See, also, "Contracts." 

Assumpsit will lie for work done under 
a contract under seal which had been re- 
scinded for failure to comply with its 
terms, where the work was accepted bv 
the other party , '. 214 

A person who contracts to do certain 
work at a certain price, and quits without 
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■cause before it is finished, cannot recover, 
upon a quantum meruit, the value of his 
labor 482 

ATTACHMBISTT. 

See, also, "Bankruptcy": "Execution"; "Gar- 
nishment"; "Writs and Notice of Suits." 

The nature and kind of possession which 
the oflttcer is bound to keep of personal 
property to save the attachment 492 

The second attaching creditors are en- 
titled to the relief apainst fraud given by 
Act Mass. Feb. 21, 1824, though their writ 
be not returnable to tne same term of court 
us the fii'St attachment. 781 

The giving of a bond for possession does 
not prevent defendant from making as full 
& defense as if the bond had not been given 251 

If the attachment be not sustained, plain- 
tiflE, though he recovered judgment for his 
debt, cannot resort to the bond given for 
possession 251 

ATTORNEY AMD CUaSNT. 

See, also, "Amnesty." 

A vote of corporators or shareholders is 
not necessary to authorize counsel to ap- 
pear for the corporation and admit acts of 
l)ankruptcy charged 274 

An action at law will not lie by a coun- 
selor of the circuit court of the District of 
Columbia, for his fees as such, even under 
an express promise; otherwise as to an at- 
torney 14 

BAIL. 

See, also, "Practice in Admiralty." 

Flight while under bail during trial on 
indictment for one of a series of crimes 
Jidd to forfeit the privilege of liberation on 
recommitment to answer other charges 136 

Notwithstanding such flight, where it ap- 
pears that the punishment could be but 
nominal, and the imprisonment pending 
trial would be unreasonable, JteW, that the 
prisoner should be admitted to bail 136 

Probable cause, on oath, must be set 
forth, to justify the court in holding de- 
fendant to special bail, under Act Feb. 26, 
1795 337 

Upon a motion to appear without special 
bail, the court will not examine the merits 
of the ease. 157 

When a bond for the payment of money 
is filed, an affidavit to hold to bail is not 
necessary, and the court will not mitigate 
the bail upon affidavit that the whole is not 
due, nor receive as bail persons not resident 
in the district 238 

Right to appear without bail in a com- 
mon-law attachment, under Act Va. Dec. 
26, 1792, § 6 736 

Eailmeiit. 

See "Carriers"; "Warehousemen." 

BANTKBUPTCY. 

See, also, "Assignment for Benefit of Credit- 
ors"; "Insolvency." 

Operation and effect of 'banbrnptcy la'nrs, 
and of proceedings tlierennder. 

A married woman living separate and 
apart in California may be adjudged a 
bankrupt, as, under the state laws, she is 
liable to suit for her indebtedness 1192 



Page 

The power of the federal courts in bank- 
ruptcy cases, where there is a conflict of 
jurisdiction with the state courts 601 

Where it appears on the face of proceed- 
ings against the bankrupt in a state court 
that the debt in question is one which would 
not be barred by a discharge, the bankrupt 
court will not interfere, but will leave the 
question to be decided by the state court. . 259 

The district court in bankruptcy has no 
jurisdiction on petition to set aside, as pro- 
cur'ed by fraud and collusion, a judgment 
against the bankrupt rendered by a court 
having jurisdiction of the parties and sub- 
ject-matter 782 

On the bankruptcy of the mortgagor, 
where the mortgagee was given a power to 
sell, the bankruptcy court has exclusive ju- 
risdiction to determine the rights of the 
parties 744 

A sherifE who, after the filing of an in- 
voluntary petition, sells, as perishable, goods 
of the bankrupt attached in an action in 
the state court, before the filing of the peti- 
tion, is liable for conversion, though he had 
no notice of the bankruptcy proceedings, and 
sold under order of court 823 

The liability of a person as partner, joint 
contractor, indorser, surety, or otherwise, of 
the bankrupt, is not affected by any steps 
taken by the creditor in the bankruptcy pro- 
ceedings 431 

Jurisdiction of courts. 

Under the act of 1800, the district courts 
are not invested with exclusive jurisdiction 
over the entire execution of the law, and 
the circuit court has jurisdiction of a bill to 
compel the asstirnees to account 1063 

Prior to the filing of the petition the debt- 
or had resided less than two months within 
the district, prior to which he had resided 
for over six months in another district. 
Held, that the court had no jurisdiction. . . . 203 

The mere fact that a trader had desk 
room in an office in one district, where he 
was engaged in closing up the afEairs of 
the business which he carried on in another 
disti-ict, in which he still resided, will not 
give the court of the former district juris- 
diction 599 

Commencement of proceedings — Volun- 
tary bankruptcy. 

A bankrupt filing a petition in which no 
allusion was made to the fact that he was 
a member of a firm will be allowed to 
amend so as to bring in the other mem- 
bers of the firm, where his schedule showed 
firm debts and assets 598 

— Involuntary Tiankruptcy. 

A petition may be filed upon a daim whi;h 
is not yet due, if it is provable in bank- 
ruptcy 563 

One-fourth of the creditors, whose prov- 
able debts severally are over ?250, and in 
the aggregate are equal in amount to one- 
third of the provable debts, are sufficient to 
constitute a legal quorum of petitioning 
creditors 711, 717 

In default of enough of this class sign- 
ing the ijetition, one-fourth in number of all 
the creditors, whose debts, without regard 
to their several amounts, equal in the ag- 
gregate one-third of all the provable debts, 
must be joined 711 

Debts under $250 are to be reckoned both 
in computing the amount represented by the 
petitioning creditors and the entire provable 
debts of the bankrupt 1201 

The claim of a creditor on a bond, the 
sureties on which have been indemnified by 
mortgage, is not a secured claim, and 
should be counted 711 

Partnership creditors must be counted, in 
computing the legal quorum of petitioners 
in proceedings against a separate partner. . 711 
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The same proportion of creditors must 
join in the proceeding to force a corporation 
into bankruptcy that is required in the case 
of natural persons. (Act June 22, 1874.). 

117, 118 

The levy, after the filing of the petition, 
of execution by creditors applying to inter- 
vene, doe^ not enlarge their rights 20 

Leave will not be granted to amend the 
petition so as to set up new causes or acts 
of bankruptcy, unless the debtor consents 
thereto 331 

The register should return with his re- 
port lists of the claims counted and re- 
jected 711 

Neither an order to show cause, nor an 
order of seizure, injunction, or arrest, will 
be granted where the netitioner does not 
make a prima facie ease 331 

The bankrupt court has power to summon 
a jury to try the issue of bankruptcy dur- 
ing the vacation of the district court proper 254 

Acts of ban^Emptoy. 

A warrant of attorney to confess judg- 
ment, made to enable the debtor to continue 
in business, where there was no intention 
to defeat or delay the operation of the act, 
is not an act of bankruptcy. 239 

An assignment by a firm, executed by 
only three of the five partners, where the 
others consented thereto, held an act of 
bankruptcy 20 

A suspension of payment of commercial 
paper, in the absence of fraud, is not an 
act of bankruptcy 239 

A suspension of payment of notes which 
are not commercial paper is not an act of 
bankruptcy 1027 

A judgment note is not commercial paper, 
within the meaning of the act 996 

Adjudication. 

An adjudication of a firm as bankrupt on 
a petition of one partner, individually, is 
erroneous, where the other members were 
not made parties to the proceedings, or did 
not assent to the adjudication 452 

But a petition by the other partners pray- 
ing leave to join in the first petition is a 
sufficient expression of assent to validate 
the adjudication against the firm 452 

The court does not lose jurisdiction, bv 
the death of the banltrupt after the entry of 
an order of adjudication, and before the 
warrant was actually issued 587 

An adjudication will not be set aside 
after default merely to permit the bankrupt 
to contest the allegations in lie petition as 
to the number and amount of petitioning 
creditors I 244 

Assignee— Election, appointment, and re- 
moval. 

An attorney for creditors may be chosen 
and appointed assignee by them 88 

A person residing without, but having a 
fixed place of daily business within, the ju- 
dicial district, will be appointed assignee, 
in a proper case. ...» 780 

Rights, dnties, and liabilities. 

The assignee represents all the creditors, 
and may assert any right which they might 

assert as such 292 

-The assignee may redeem property of the 
bankrupt sold on execution without dis- 
charging the claim of the judgment credit- 
or, who has purchased at the sale, for the 
unsatisfied balance of his judgment. . . ; , . 718 

Assignee Iield not liable for attorney's 
services in litigation in which bankrupt was 
intertsted, except from the time when he 
was substituted as a party up to the time 
when he was permitted to withdraw and 
assign all his interest in the litigation to 
a coparty 587 



Assignment. Pag& 

Two of three brothers, who were part- 
ners in business, and resided in the South- 
em district of New York, were also part- 
ners in business in the Northern district. 
Held, that an assignee on petition filed 
against the three in the Southern district 
took the interest of the partners in busi- 
ness in the Northern district, and that a 
discharge operated as to their entire in- 
debtedness 275- 

Property of bankrupt— WTiat constitutes^ 

Proper^ on which the bankrupt had car- 
ried on business for years, together with 
the outstanding credits of the business and 
its good will, Jield available as assets, 
though the nominal legal title had for years 
stood in the names of others, under secret 
trusts to preserve it for the benefit of the 
bankrupt 812" 

A voluntary conveyance by an insolvent 
prior to the act of 1841, under circumstan- 
ces rendering it fraudulent as to creditors, 
nevertheless divests the interest of the gran- 
tor, so that he need not set it forth in his 
inventory 125S 

A bona fide deed of trust to secure a debt 
divests title, so that an assignee in bank- 
ruptcy cannot maintain ejectment. He is 
entitled only to the surplus, and purchasers 
from him can claim nothing more 1124 

The assignee may, if he deem it to the in- 
terest of creditors, pay a balance due from 
the bankrupt under a conditional sale, and , 
thereby acquire the title 1180 

— !Exemptions. 

A fowling piece, pistol, fishing tackle, 
paintings, etc., are not exempt, as necessa- 
ries, under the act of 1842; nor are a watch 
and breastpin exempt, either as necessaries 
or wearing apparel 1097 

The assignee cannot set apart assets to 
take the place of property sold under exe- 
cution and distress for rent, which might 
have been exempted 87 

.Wife's claim. 

Under the act of 1842 the assignee can- 
not claim jewelry given to the wife before 
marriage, or gifts from the husband of per- 
sonal ornaments or attire compatible with 
his circumstances when they were made. .1097 

—^ Iiiens, 

A chattel mortgage given for the purchase 
price of property, when not refiled within 12 
months, as required by the New York law, 
is void as against creditors, and as against 
the assignee in bankruptcy of the mortgagor 292 

Such refiling is necessary, though the title 
of the mortgagee became absolute, as be- 
tween the parties, by forfeiture on default 
of payment of the mortgaged debt 292 

The deed of assignment dissolves, ipso 
facto, an attachment made within four 
months before commencement of the bank- 
ruptcy proceedings l301 

In such caSe the assignee's right is supe- 
rior to that of the attaching creditor, al- 
though the property was sold before com- 
mencement of the proceedings, and the pro- 
ceeds paid over after the adjudication, but 
prior to the deed of assignment 1301 

The title of the assignee in bankruptcy 
relates back to the time of making a volun- 
tary assignment, within four months of the 
petition, and cuts off the levies of judg- 
ment creditors after such time 554 

Assets from the sale of incumbered land 
should be applied to extinguish the incum- 
brances, in order of their priority. 834 

When incumbrances have been paid upon 
a particular parcel of land for the benefit 
of subsequent grantees of different inter- 
ests in the same, the sum so paid is charge- 
able, in the inverse order of alienation, to 
the most recently acquired interest 834 
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A seeurefl creditor cannot enforce his se- 
curity after commencement of banJiruptcy 
proceedings without first proving his debt, 

and receiving permission of the court 155 

Chattels of a bankrupt remaining on 
the leased premises after the decree are 
liable to distress for rent falling due after 

the decree 353 

Kent for a store occupied by the bank- 
rupt, and subsequently by his assignee, will 
be paid in full, up to the surrender of the 
property, where there were sufficient goods 
to satisfy the rent on distress 838 

^-~ Sale. 

The assignee may sell incumbered prop- 
erty without an order of the court. (Act 
1867, § 20.) 1268 

But if .the debt of the secured creditor is 
not admitted by the assignee, and cannot 
be agreed between them, then lie assignee 
should resort to the proper court to ascer- 
tain it, and for a sale of the property 1268 

The court should not order the sale of 
land because the title is in dispute, when 
the liens exceed its value 1102 

The court cannot order 'the sale of an en- 
tire tract on the ground that the title is in 
dispute, when the title to an undivided half 
only is disputed 1102 

It is doubtful whether a summary order 
in bankruptcy for the sale of land, on the 
sole ground that the title is in dispute, is 
due process of law as to one who disputes 
the bankrupt's ownership.. 1102 

Proof of debts— 'WL.at is provaMe. 

A claim for prospective profits of the 
business at a stand on the bankrupt's prem- 
ises on breach of a lease by the bankrupt 
cannot be proved 291 

Tenants were put into bankruptcy pend- 
ing summary proceedings to eject tiiem, and 
afterwards such proceedings were enjoined 
by the bankruptcy court. Held, that the 
landlord was not entitled to rent under the 
lease from the service of the injunction to 
the adjudication of bankruptcy. He was 
only entitled to a proper allowance; and the 
same rale applied after adjudication 1171 

— Secured debts. 

A creditor having two separate claims, 
who receives a preference on one of them 
alone, may prove the other 135 

A secured creditor, proving as an unse- 
cured creditor, in ignorance of his privilege, 
may amend his proof 1297 

A creditor from whom the assignee has 
recovered property conveyed to him as a 
preference, with reasonable cause to be- 
lieve the debtor insolvent, cannot prove his 
debt 280 

There can be no surrender of a preference 
under section 23 after ther? has been a re- 
covery of the property by the assignee un- 
der section 35 or section 39. (Act 1867.). . 

280, 287 

An adjudication against the validity of 
the lien of a mortgage is a recovery by the 
assignee, within the meaning of the stat- 
ute : 280, 287 

The amendment of June 22, 1S74, to sec- 
tion 39. was not retroactive as to cases 
which, though commenced since December 
1, 1873, had passed to an adjudication prior 
to June 22, 18r4 287, 135 

•^ — Set-off. 

A petitioner in involuntary bankruptcy, 
whose petition is dismissed with costs, can- 
not set off his debt against the costs . .1025 

A claim against the bankrupt purchased 
before the filing of the petition, but with 
full knowledge of the insolvency, and with 
intent to use the claim as a set-off, is avail- 
able in voluntary proceedings 732 
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Proof of debt in a foreign country can 
only be taken before one of tiie officers » 
named in Rev. St. ^ 5079, and not before 

a consular agent .1171 

A register need not file a deposition for 
proof of debt taken and certified to before 
another register, which does riot appear to 
him to be in conformity with law, but 
should adjourn the issue into court, nnder 

section 4 (Act 1867.) 777 

Proof of debt founded on a promissory 
note, must set forth the consideration of 
the note, and whether any payments have 

been made on it 777 

Omissions and errors Tield no ground for 
withdrawing the proofs, but lidd that the 
creditor should be allowed and required to 

amend the same 1030 

The objections to the claim of a creditor 
will be considered as admitted where he 
fails to appear and submit to an examina- 
tion under an order therefor 988 

A judgment rendered against the bank- 
rupt in a state court, from which he has ap- 
pealed before the filing of his petition, is 
conclusive on the presentation of the same 

as a debt 397 

Proceedings by the creditors on the bank- 
rupt's appeal will be stayed pending the 
bankruptcy proceedings 397 

ExpimgiiLg proofs. 

The court may refer to the register a peti- 
tion of a creditor praying that the proof of 
daim of another creditor be expunged on 
account of matters occurring since the claim 
was proved 895 

A claim may be expunged where proved 
after the determination by the district court, 
in a proceeding to which the creditor was 
a party, that he had received a fraudulent 
preference, and was disabled to prove any 
part of his debt 296 

Payment of debts: Priority: Dividends. 

Partnership asseLs must be applied to 
partnership debts, without reference to any 
disnronortion between the interests of the 
individual partners therein 1015 

Where there are individual creditors the 
partnership creditor must first exhaust the 
partnership fund, before resorting to the 
individual fund: otherwise he may resort 
to both funds ." 455 

The "separate estate" of partners, under 
the act of 1867, means that in which each 
partner is separately interested at the time 
of the bankruptcy 1015 

In proceedings against a firm which had 
been dissolved, and all the property sold to 
the continuing partner, who agreed to pay 
the firm debts, JieM that section 36 applied, 
even though there was no jmnt property. . 805 

The assets of the firm become the sepa- 
rate property of the continuing partner, 
where, in good faith and for valuable con- 
sideration, they are transferred to him on 
the dissolution of the firm 805 

Individual notes of the continuing part- 
ner, given for goods sold to the firm, may 
be proved against his separate estate 805 

A United States revenue officer, paying to 
the government the amount of a dishonored 
check received by him from a government 
debtor, is entitled to be subrogated to the 
rights of the United States against such 
debtor 1217 

Section 28, Act 1867, does not operate to 
^ve to the five classes of creditors therein 
named any priority over secured creditors. .1297 

Under the laws of New Jersey, landlords 
and factory operators are entitled to- pro 
rata payment of one year's rent and one 
month's waces. respectively, as secured 
claims; neither being superior to the other. 1297 
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The petitioner for a decrttj is deemed a 
bankrupt from the time of his application, 
and he may be examined before a com- 
missioner prior to the adjudication 134 

It is the duty of the creditor, and not of 
the bankrupt, to see to the appointment of 
the time and place for his examination 624 

After an examination pursuant to an or- 
der lias been commenced, the order will not 
be vacated, on motion of the bankrupt, be- 
cause not ifouuded on an aflfidavit 1218 

A bankrupt who has surrendered himself 
to the commissioners, and whose examina- 
tion is not closed, although the 42 days 
have expired, will not be committed for 
want of bail 560 

No notice need be given the bankrupt of 
the examination of a witness called by the 
assignee 425 

The examination of a witness called by 
the assignee may be proceeded with, with- 
out reference to the examination of the 
bankrupt on behalf of the creditors 425 

Counsel for the assignee may act as at- 
torney for the creditors 433 

Whether the bankrupt should be allowed 
to consult counsel upon his examination 
must be determined by the register accord- 
ing to the circumstances of each particular 
case 872 

The bankrupt is to be examined and 
cross-examined like any other witness .... 427 

The bankrupt may be cross-examined by 
his own counsel 97 

It is proper to ask the bankrupt ques- 
tions tending to show that, within a short 
time after filing his petition, he had money 
in his possession not acquired by the tran- 
saction of any business subsequent to such 
filing 1219 

A witness cannot be compelled to answer 
as to the original consideration for a nego- 
tiable bond issued by the bankrupt, where 
the creditor is a bona fide holder for value. 278 

The register has no right to pass upon 
the competency, materiality, or relevancy of 
a question. The practice before him is an- 
alogous to that before an examiner in chan- 
cery ^7 

The register will pass upon questions ob- 
jected to, and, exceptions being taken, will, 
at the close of the testimony, entertain mo- 
tions to strike out answers or admit ex- 
cluded questions and certify the questions 
to the court 432, 1179 

Certifying q.nestions to conrt. 

Pending decision on a question adiourned 
in the court under section 4, Act 1867, it is 
not necessary to adjourn farther proceed- 
ings in the matter .,. 427 

A certificate by a register stating a ques- 
tion objected to on an examination, and 
that he excluded the question, is not a 
"special case," under section 6, Act 1867. . 427 

Issues of law cannot be raised by objec- 
tion to or exclusion of a question on an 
examination before a register. (Act 1867, 
§ 4.) 427 

Costs: Fees: Dishnrsements. 

Register's fees for the custody of the pro- 
ceeds of goods sold by custodians at retail. . 776 

The marshal's expenses for keeping of 
property, in order to be taxed as costs, must 
be shown to be just and reasonable, and to 
have been actually paid by him 1025 

Where the assignee removes the bank- 
rupt's goods from a leased store without 
making any sales therein, and without hav- 
ing actual or constructive possession there- 
of, the estate is liable only for use and oc- 
cupation as a place of storage 1079 

Discliarge— Proceedings to obtain. 

The certificate of conformity by the reg- 
ister is not conclusive upon the court 833 
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Due notice of the appointment of the as- 
signee is not essential to the debtor's dis- 
charge 624 

Where the right to discharge was barred 
by limitation, under the act of 1867, pilar 
to the amendatory act of June 22, 1874, 
the ninth section of the latter act does not 
remove the bar 1026 

Where discharge was barred by limita- 
tion prior to the act of 1874, the bankrupt 
could not avail himself of the less stringent 
provisions of the latter act by alleging in- 
ability to procure the assent of sulScient 
creditors as an excuse for not applying for 
discharge under the old act 1029 

The bankrupt is not entitled to his dis- 
charge unless assets have come to the as- 
signee's hands amounting to 30 per cent, of 
all claims proved at any time before' the 
final hearing of the petition for discharge. . 833 

In determining the right to a discharge, 
the value of the bankrupt's assets at the 
time he filed his petition is to be considered. 
The fact that they were subsequently sold 
at a less value will not prejudice the right 
to a discharge 540 

A bankrupt member of a firm which in- 
dorses notes of a third person used by him 
m purchasing outstanding claims against 
the firm is not liable as a principal debtor, 
within the statute requiring the assets to 
equal 50 per cent, of the claims proved, etc. 

778. 780 

None of the contingent liabilities men- 
tioned in section l9 can be regarded as lia- 
bilities of a principal debtor, within section 
33, until they have been put in judgment, 
or undergone some other change than mere- 
ly becoming absolute and fixed, in contra- 
distinction to being contingent 778 

An indorser does not heeorae liable as a 
principal debtor by the mere fixing of his 
liability as indorser. (Act 1867, § 19.) 778 

^— Proceedings in opposition. 

Creditors who have not proved their 
claims cannot oppose the discharge 431 

A creditor may come in at any time be- 
fore the hearing of the petition for a dis- 
charge, to prove his claim and file objec- 
tions 833 

Copartnership creditors, being entitled to 
the individual assets of one copartner, who 
has no individual creditors, may oppose his 
discharge > 122 

The district court has discretion to en- 
large the time for entering appearance and 
filing specifications in opposition, as well 
after as before the expiration of the time 
allowed by the rule 421 

Objections filed against the decree of 
bankruptcy cannot, without an express or- 
der at the time, be continued and employed 
against the application for a discharge .... 639 

Strict diligence will be enforced in sup- 
porting opposition to a discharge. 639 

Until the bankrupt has made full and 
sufficient disclosure, the assignees or cred- 
itors cannot be required to specify objec- 
tions, or definitely abide by objections 
which have been specified 812 

The only remedy of a bankrupt, where a 
majority of his creditors file their written 
dissent to his discharge, is to demand a 
trial by jury 921 

Creditors are entitled to a jury trial 
where they allege that the bankrupt, being, 
insolvent, and in contemplation of bank- 
niptcy, had made a fraudulent preference, 
without previously specially praying a 
jury trial 83 

Separate depositions made by bankrupt 
partners in an equity suit brought by tht; 
assignee against them and others licH in- 
admissible against each other 290 

Proceedings in a suit against' third per- 
sons held inadmissible as evidence against 
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the bankrupts in proceedings for a dis- 
charge • 290 

One who appeared as counsel in an ca- 
nity suit brought by the assignee against 
the bankrupts and others, hdd, could be 
compelled to testify as a- witness for the 
creditors in proceedings in opposition to 
the discharge 290 

— Acts barring. 

If a tradesman kept true accounts rf his 
business, and his books show how much 
he has drawn out for personal expenses, it 
is immaterial if he kept no account of Jiis 
personal expenses 12o2 

A discharge will be refused for the fail- 
ure to keep a cash book, notwithstanding 
other books were kept by a skillful clerk. . 624 

It is no objection to a discharge that the 
second and third general meetings of cred- 
itors were not held at the expiration of 
three months and six months, respectively, 
from the date of the adjudication 624 

A debt owing by the petitioner in the 
character of an auctioneer, contracted be- 
fore the passage of the bankrupt act (iStt), 
will not bar a discharge as to other debts. . 872 

Discharge denied where bankrupt, with 
knowledge of his insolvency, took, for a 
note against a relative, property which be- 
came exempt under the state laws. ...... 122 

A fraudulent preference, which will pre- 
vent a discharge under section 29, is defin- 
ed in such section and in section 35 j\'ith- 
out reference to section 39, Act 1867- . . . 734 

The question of intent to give a prefer- 
ence is not conclusively decided by show- 
ing a known insolvency, though it may be 
inferred from such insolvency, in the ab- ^ 
sence of controlling evidence. ,'. . • 734 

The transfer to creditors of stocks of 
goods and real estate after the debtors' pa- 
per had gone to protest, and some of their 
establishments were seized for alleged vio- 
lation of the internal revenue laws, hdd 
fraudulent preferences 940 

Payments of rent and living expenses 
montiily by a person who had ceased to be 
a trader, and was" living on his salary as a 
clerk, hdd not fraudulent preferences 734 

A fraudulent preference, given by one 
member of a copartnership without the 
knowledge, authority, or consent of his co- 
partner, does not bar a discharge to the 
latter 122 

■— Scope and effect. 

The debt of an auctioneer held to be one 
of a fidiicistry charn<^+pr. (Act 181^1) 872 

The discharge will release a judgment 
under which the body of the debtor was 
taken in execution, and a bond for jail lib- 
erties given, before the bankruptcy pro- 
ceedings were commenced 825 

ProMliited or f randnlent transfers. 

A security given out of the usual course 
of business is valid where the creditor did 
not know of the insolvency of the debtor, 
or have reasonable cause to believe him in- 
solvent • , 155 

Contemplation of insolvency is not "con- 
templation of bankruptcy," within the 
meaning of the act of 1841 803 

A judgment cannot be assailed unless the 
creditor had notice of a prior act of bank- 
ruptcy, or of the intention of the bankruiJt 
to take the benefit of the act (1841.) 803 

The time of the entry of the judgment, 
and not that of the giving of the warrant 
of attorney to confess judgment, is to be 
considered, in determining whether the 
judgment is a fraudulent preference 873 

An oral promise, made at the time the 
debt is contracted, to give security, if re- 
quired, cannot be executed after the debtor 
has become insolvent 731 
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A request by the bankrupt of a creditor, 
on the giving of the mortgage in pursu- 
ance of a previous agreement to secure a 
pre-existing debt, to permit him to secure 
other creditors in such instrument, is no- 
tice of the existence of such creditors, and 
the bankrupt's inability to pay them .. , — 731 

No fraudulent preference can be predicat- 
ed upon a judgment which is a valid lien 
upon property under the bankrupt act 658 

A levy upon the entire stock in trade of 
the debtor, with knowledge or reasonable 
cause to believe that he is insolvent, is a 
fraudulent preference, and the assignee is 
entitled to the proceeds of tjiie sale 561 

The holder of notes exacted small de- 
mand notes in substitution for older and 
larger ones, some of which had matured, 
as a condition for a further loan, but with 
a knowledge of the maker's insolvency, u^- 
on which the payee was enabled more easi- 
ly to obtain judgment and seize and sell 
the debtor's property. Held, that the trans- 
action was fraudulent and void 935 

A request for small demand notes to cov- 
er matured paper, and other paper about to 
mature, and a further loan, hckl made with 
a knowledge of the debtor's insolvency 935 

Notes given by a father-in-law on a sale 
of the stock in trade of his insolvent son- 
in-law were cashed by the father-in-law, 
and the proceeds paid to his son, as mort- 
gagee, in discharge of a mortgage on the 
pronerty of the wife of the insolvent. Held 
a fraudulent transfer 71 

Suits and proceedings in relation to the 
ft*«tate. 

The assignee has power to recover back 
property in all cases where a person has 
conveyed property contrary to the act, and 
is afterwards adjui^ged a bankrupt 280 

The amendments oif 1874 in reference to 
the rights of assignees to recover property 
transferred in contravention of the act do 
not apply to pending proceedings. 135 

After the lapse of 1(J years a sale under 
a judgment will not be s^t as'de at the in- 
stance of the vendee of the assignee in 
bankruptcy 803 

Creditors of a debtor, upon w>»ose execu- 
tion his property has been sold after the 
making of an assignment for the benefit of 
creditors, must account therefor fo an as- 
signee in bankruptcv appointed in proceed- 
ings instituted within four months of the 
assignment 554 

•. rere an affsiaju e for the benefit of cred- 
itors notifies a sherifE, who has levied iipon 
the property, of his claim, he is not liable 
to account for the property sold on execu- 
tion to a subsequent assignee in bankrupt- 
cy, where the assignment to him is subse- 
quently set aside as in contravention of 
the bankrupt act 554 

A petition against an alleged fraudulent 
transferee and his sureties in a bond for 
possession of goods seize.l by the marshal, 
who were not otherwise parties to the 
bankruptcy proceedings, where in sub- 
stance a bill, may be remanded to the 
rules, and proceeded in as a bill in equity 574 

Such suit will be considered to have been 
commenced when the petition was filed. . . . 574 

In a suit by the assignee in involuntary 
proceedings to set aside a transaction as 
fraudulent, the court may refer the ques- 
tion of bona fides to a jury, where the bank- 
rupt has not had the privilege of a jury, . . 601 

A party who has caused a deposition to 
be taken before a register to be used as evi- 
dence in a cause cannot thereafter object 
to such use 71 

One purchasing a grain-storaga receipt 
issued by an insolvent, milling company, 
without knowledge of tfie insolvency, and 
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who is refused delivery of the grain on 
presenting his receipt, i-? entitled to set ofE 
the value of the grain thus converted, in 
an action against him by the assignee to re- 
cover assets 1224 

Review. 

'^Vhere the issue of bankruptcy is tried 
by a jury, errors of the court in the prog- 
ress of the trial can be reviewed only by 
writ of error 254 

i'he judgment of the district court de- 
claring a composition final precludes fur- 
ther review by the circuit court • 717 

A petition for a revision by the circuit 
court of a final decree of the district court 
refusing a discharge may be entertained, 
although no proceedinss were actually 
pending in the district court when the peti- 
tion for revision was made 627 

A petition filed 50 days after the making 
of a final decree refusing the discharge 
hdd not too late 627 

The petition for revision miist distinctly 
state in what the error consists. An alle- 
gation that petitioner has conformed to the 
provisions of the act, and is aggrieved be- 
cause the prayer of his petition for dis- 
charge was refused, is not sufficient 627 

Arrangeineiit witli creditors. 

The right of a creditor present at a com- 
position meeting to an examination of the 
bankrupt is waived by moving for a vote. . 600 

A resolution accepting a composition on 
condition that payment shall be guarantied 
by the giving of a satisfactory bond, In a 
penalty namedj to a committee appointed 
by the creditors, will be confirmed 456, 942 

A ratified composition confines a secured 
debtor to his security, and discharges the 
■debtor from personal liability for the debt.1195 

After the discharge of a debtor by re- 
cording the resolution of composition, the 
court loses all control over his property, 
and cannot, by injunction, protect it from 
seizure by a secured creditor through the 
instrumentality of state courts. 1195 

BAlSrKS AND BANKING, 

See, also, "Bills, Notes, and Checks." 

A bank acting as a collecting agent, in the 
absence of special authority or usage, has 
no right to receive in payment anything but 
money. Payment by check is not complete 
until the money is received thereon 415 

A bank acting as a collecting agent for 
plaintiff received a check in payment, pro- 
cured its certification, and suspended the 
same day, having previously credited plain- 
tiff with the amount. Held, that plaintiff 
was entitled to the proceeds of the check. . 415 

BILLS, NOTES, AISTD CHECKS. 

See, also, "Banks and Banking"; "Guaranty." 

"WTiat law governs. 

The indorser of a bill of exchange is lia- 
ble for damages according to the law of 
the place where the indorsement is made. . 322 

Validity. 

The Pennsylvania act of April 12, 1828, 
forbidding any person "or body corporate" 
to put in circulation bills, etc., of less than 
$5, but nevertheless giving a right of action 
to holders thereof, applies to municipal cor- 
porations 1305 

The provision of said act giving a right of 
action on such instruments was not repealed 
by implication by the joint resolution of 
June 24, 1841 1305 
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A person who gives a letter of credit on 
himself, as an accommodation, becomes a 
surety or guarantor only for the payment 
of drafts drawn on him to the extent of the 
credit given, and in strict compliance with 
its terms 509 

IndorsemexLt and transfer. 

A stranger who writes his name in blank 
on the back of a promissory note is pre- 
sumed, as to subseguent holders, to be an 
indorser, and is entitled to all the rights of 
one 1296 

The indorsement of a negotiable note, as 
well as the note itself, purports a consider- 
ation 1274 

An indorser on a note made and indorsed 
for the accommodation of a third person is 
not a cosurety with the maker, unless so 
specially agreed 16 

The presentation by the maker of a note 
for discount is notice to the bank that the 
indorsement thereon is an accommodation 
indorsement 309 

Where such indorsement is by a firm, the 
bank must ascertain whether it was duly 
authorized 309 

An Indorsement on a bill of exchange, 
"Credit my account," is restrictive in char- 
acter, and prevents further negotiability of 
the bill 149, 151 

Such indorsement is sufficient to apprise 
subsequent indorsees of want of authority 
to transfer to them 149 

The assignee of a note must use due dil- 
genee, by prosecuting the maker to insol- 
vency, or show some sufficient excuse for 
the failure, before he can hold the assignor 
liable 307 

That the maker is a transient and unset- 
tled person, without averring insolvency, 
is not sufficient to excuse the holder from 
using due diligence 307 

Demand: Ifotice: Protest. 

Demand on the day after the third day 
of grace is too late 553 

Upon a note due 23d and 26th July, de- 
mand and notice after the 28th are too late, 
but demand and notice on the 27th is not. . 324 

The holder of a foreign bill, protested for 
nonacceptance, must give notice to the in- 
dorser as soon as possible, under all the 
circumstances, according to the usual 
course of communication 554 

Release or discliarge of indorser. 

Giving time by indorsee to maker in con- 
sideration of part payment, after obtaining 
judgment and issuing execution against 
him, discharges the indorser 1010 

Actions. 

The payee in the possession of a note 
may strike out an assignment which had 
been made merely for the purpose of collec- 
tion, and sue in his own name 130 

Where an assigned note has been lost, 
suit thereon can be brought only in the 
name of the assignee 130 

A plea of duress by the maker of a note 
is bad, as against an indorsee, unless it 
avers notice of such duress by the latter.. 1274 

Proof by the maker of a promissory note 
that it was fraudulently obtained puts the 
burden on the indorsee to show that he paid 
a valuable consideration 1271 

Query: If a bill of exchange drawn in 
one state on a person in another is a foreign 
bill, and whether the protest of such a bill 
is good evidence 852, 855 

The possession of a bill of exchange by 
the drawee is prima facie evidence that he 
has paid all those who could claim against 
him thereon, and the indorser is a- compe- 
tent witness in a suit by the payee against 
the drawer 851 
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See, also, "Admiralty"; "Affreightment"; "Car- 
riers"; "Sale"; "Shipping." 

The detention of the vessel by quarantine 
officials is no excuse for failure to deliver 
the goods at the wharf as stipulated in the 
bill of lading, where such goods are permit- 
ted to be removed 297 

Where the shipowners refused to deliver 
such goods, the expense of removal from the 
vessel by the consignee may be offset 
against the freight 297 

The master has no power to diarge the 
vessel or -her owner by signing a bill of lad- 
ing for goods which are not on board 869 

A person who is in possession under a 
contract to purchase cannot authorize the 
giving of such a bill of lading 869 

Bills of lading signed by the master be- 
fore the goods are on board operate on tiie 
goods as received, as against the shipper 
and master, by way of relation and estop- 
pel 707 

Bills of lading issued at different times 
for wheat not then delivered become con- 
currently operative as the wheat is placed 
on board, and, in the absence of appropri- 
ation by the shipper, where only a part is 
shipped, bona fide holders are entitled to 
the pro rata quantity called for by their 
bills 707 

The holder of a bill of lading has a rem- 
edy in admiralty, where the goods are not 
delivered, either against the master or the 
owners or the vessel 348 

A bona fide holder of a draft drawn 
against goods shipped, with bill of lading 
attached, has a lien upon the goods in the 
hands of the consignee, to whom the con- 
signor is indebted on general account 145 



BOlffDS. 

"See, also, "Counties"; "Municipal Corpora- 
tions"; "Principal and Surety"; "Railroad 
Companies." 

A bond issued by an individual, under 
seal, with coupons attached for semiannual 
interest, payable to bearer, and secured by 
a mortgage of real estate to trustees, is a 
■negotiable instrument 278 

The coupons of coupon bonds payable to 
bearer are negotiable, though not by them- 
selves negotiable in form 1341 

Coupons cut from coupon bonds may be 
declared on without in any way declaring 
■on the bonds themselves 1341 



BOTTOMRY AND RESPONDEN- 
TIA. 

When a bond provides for no marine in- 
terest or marine risk, and its condition is 
a mere pledge of a vessel to secure a debt 
and simple interest, it is not a bottomry 
■bond 298 

Where the bond is given by the master 
a necessity therefor must be shown 1 

The master can make a valid bottomry 
only under circumstances of great distress, 
and when he has no other means of repair- 
ing 508 

The master cannot make a valid bottom- 
ry where one of the owners resides at the 
port where the bond is given 1 

A consignee who has ample funds to the 
credit of the vessel cannot take an hypoth- 
ecation from the master, unless the owner 
has directed him to appropriate them to an- 
other purpose 1, oOS 
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The canal corporation may permit water 
to be drawn through its canal for mill pur- 
poses, where neither the public use nor any 
private right is thereby injured 860 



CARIIIERS. 

See, also, "Affreightment"; "Bills of Lading"; 
"Charter Parties"; "Shipping." 

The carrier may limit his common-law re- 
sponsibility by special contract with the 
shipper , 267 

The shipper is bound by a limitation of 
the carrier's liability, where it is plainly 
written in a printed blank used as a bill of 
lading, where he accepted the same without 
objection, though he neglected to read it. . 267 

The master of a vessel may lawfully re- 
fuse to deliver to the consignee goods which, 
having been attached on his vessel, are 
carried to the port of consignment under an 
agreement with the sheriff that they should 
be returned 879 



CERTIORARI. 

The writ will not lie to bring up pro- 
ceedings of justices of the peace under Act 
Md. 1793, c. 43, against tenants holding 
over 313 



CHARTER PARTIES. 



See, also, "Affreightment"; 
"Shipping." 



•Bills of Lading"; 



The tender and refusal of a new cargo, 
after repairs to a vessel, so injured by fire 
as to necessitate unloading the first cargo, 
entitles the charterer to treat the voyage as 
broken up, and to demand the first cargo 
without payment of freight 1117 



CHATTEL MORTGAGES. 

See, also, "Bankruptcy." 

Articles purchased to supply the place of 
articles sold by a trustee in a deed of trust, 
conveying certain articles to secure certain 
creditors, are not protected by the deed un- 
less so stipulated tnerein 409 



Citizen. 

See "Aliens"; "Civil Rights;" 
Law"; "War." 



'Constitutional 



CrVTL RIGHTS. 

The civil rights act of April 9, 1866, was 
intended to protect against legal disabilities 
and legal impediments, and not private in- 
fringements of the rights secured, through 
prejudice or otherwise, when the laws are 
impartial and sufficient 965 

The civil rights bill, while not Intended to 
enlarge the privileges and immunities of 
white citizens, furnishes additional guar- 
anties and remedies to seemre their enjoy- 
ment 649 

CLERK OF COXTRT. 

The certificate of the derk of the United 
States district court is only evidence as to 
copies of papers and orders in his office or 
the absence of such papers and orders 373 

Fees of, on continuance of a case in eq- 
uity 134 
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The elerk of the circuit court of the Dis- 
trict of Columbia may have an attachment 
for the nonpayment of his fees 2i*i 

COIililSION. 

See, also, "Admiralty"; "Pleading in Admiral- 
ty'*; "Practice in Admiralty"; "Towage/ 

Nature of lialiility— ContriTiittive fault. 

Inevitable accident occurs when a party 
charged with the offense could not possibly 
prevent the collision by ordinary care, cau- 
tion, and skill 1065 

The breaking of fastenings in a tempest is 
not a case of vis major where the master 
had warning and sufficient opportunity to 
protect the vessel 933 

Faulty management of one vessel does 
not excuse want of proper care and skill of 
the other '. 1065 

R-oles of navigation. . 

Rules of navigation on the Chicago nver Uo» 

Act N. Y. April 12, 1848, requiring steam- 
ers navigating the East river to keep to 
the middle of the stream, will be enforced 
in the admiralty courts ''98 

It being the custom, in navigating the wa- 
ters of the Chesapeake and Albemarle, 
when two boats are about to enter a nar- 
row channel at the same time, for the 
ascending boat to stop below until the de- 
scending boat has passed through, Hield, that 
a vessel disregarding it was liable for a re- 
suiting collision • • • lo37 

The district court for the Eastern dis- 
trict of Pennsylvania adopts, without limi- 
tation, what it supposes to be the rule of 
the English trinity house for avoiding col- 
lision. Rules stated 1138 

Special emergencies or positions of vessels 
may allow and even require a deviation 
from the general rule or usage 10o2 

On discovering an approaching vessel a 
steamer will be Jield in fault for_ changing 
her course in ignorance of the true course 
and position of the former 962 

Betiveen steaza and sail. 

Steamers meeting sailing vessels are al- 
ways considered as having the wind free, 
and are bound to keep away 1141, 10o2 

The duly of steamers to keep out of me 
way of sail vessels does not absolve the lat- 
ter from the exercise of the most vigilant 
caution ,",:•.• * 

A steamer is solely in fault for a collision 
with a sail vessel which she saw in good 
season, where the latter held her course. . . 79 

Vessels moored, etc. , „, . , 

The mooring of a bark by a single %-inca 
chain at a pier in the ^^.I•tll river, jii ttie 
winter season, held negligence 933 

Steamer Hidd liable for injuries caused by 
the breaking of the fastenings of a canal 
boat by the current from her propeller, 
which she set in motion without notice to 
the canal boat while moored in a slip 324 

The presumption is against the vessel 
which comes into collision with another at 
anchor in a proper place 341 

A vessel at anchor in a thoroughfare on a 
dark night, under the maritime law is 
bound to exhibit a light 323 

A steamship is prima facie liable for run- 
ning into a schooner anchored at night, 
with the proper lights up 1277 

A vessel lying at anchor in the main 
thoroughfare at the mouth of the Mississip- 
pi mil be held in fault for a collision with a . 
vessel which drifted against her in the cur- 
rent on the wind dying away 987 

A brig which comes to anchor too near a 
schooner is liable for a collision with the 
schooner, where the brig drags her anchor 
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on being fouled with another vessel at an- 
chor, thougn she was not at fault for the _ 
first collision •••• oH 

Tugs and tows. 

A tug descending a river about a mile 
wide, with tows astern on long lines, held 
in fault for damage to one of them by colli- 
sion with an anchored vessel, for not pass- 
ing to leeward, where lay three-fourths of 

the navigable water 1181 

River and liarl>or navigation. 

A terrv boat is culpably negligent in run- 
ning on 'a dark night, through a crowded 
harbor, relying solely apon a defective com- 
nass :.... o-o- 

Speed: Fogs. 

The speed of the steamer must be so 
regulated that she may be tinder control, 
and a collision may be avoided, after the 
presence of the sail vessel is ascertained. . . 327 

A steamer will be Jield in fault for run- 
ning 7Vt> knots an hour, in a crowded tlior- 
oughfare, in weather so thick and hazy 
that a light which came suddenly into view 
was supposed to be half a mile off, but was. 
in fact, so near that though the engines 
were immediately reversed the collision oc- 
curred • • • 96- 

A tug is in fault which, in a crowded 
thoroughtare, like the Chicago river, pro- 
ceeds at the rate of over five miles an hour. 629 

Steamer held in fault for running six or 
seven knots an hour, on a boisterous and 
dark night, 15 miles off Sandy Hook. .325, 327 

Seven knots an hour in a dense fog, off 
the east end of Long Island, Md an im- 
moderate speed - . . . • oV> 

A steamer traveling seven knots an hour 
in a dense fog. off the east end of Long 
Islfind. Md in fault in not stopping immedi- 
ately upon hearing the fog horn of a schoon- 
tr \»uose position stie d.tt not clearly locate 340 

I<iglits: Signals, etc. 

The failure of the schooner to show a 
torch, held not a coutributive fault, where 
the steamer's lookout saw the schooner at 
least as early as the torch ought to have 
been shown 350 

A sail vessel, seeing a steamship approach- 
ing in a direction from which hnr regulation 
lights? are not visible, mil be Jield in fault in 
not indicating her presence to the steamship 
by showing a visible light 962 

A failure to answer a second signal, 
where the approaching vessel indicated by 
her answer to the first signal that she 
would not give way, will not justify the 
sismaling vessel in proceeding as if the oth- 
er" had yielded her course, though the lat- 
ter is in the wrong place and on the wrong 
course, and she must proceed cautiously.. . 95S 

Particular instances of collision. 

Between schooner and sloop, where latter 
was held solely in fault for failure to have 
a light 1349 

Between sail vessels beating down the 
East river on the same tack, caused by the 
one in advance lufiing to avoid a ferry boat, 
where the collision was considered an in- ^^ 
evitable accident 702 

Between steamer and schooner off the 
coast of New Jersey, where the latter was 
Jield in fault, having failed to prove a 
change of course by the schooner 701 

Between steamer and brig in the Atlantic 
Ocean, where the latter was held solely in 
fault for failure to hold her course 942 

Between steamer and sail vessel near 
Cape Ann, where the latter was held in 
fault for not keeping her course 1052 

Between steamer, running as a ferry 
boat, and schooner on the Kennebec river, 
where the former was held in fault for not 
keeping away 351 
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Between bark and steamer off the coast 
of Ireland, were the former was held in 
fault for not exhibiting a visible light, and 
the latter wqs also held in fault , for too 
great speed- 962 

Between steamboat and schooner, where 
tlie steamboat was in. fault for want of 
proper lookout, and because no proper meas- 
ures were taken after the schooner was dis- 
covered 1138, 1141 

Between a ferry boat and a sloop an- 
chored in the Hudson river, inside the piers, 
in a fog, where both were held in fault, the 
ferry boat for being far out of her course, 
and the sloop for failure to maintain a 
watch 1125, 1126 

Between steamer and schooner in thick 
weather off Sandy Hook, where the former 
was held in fault for too great speed and 
want of a careful lookout, and the latter 
was Jield eoiually in fault for failure to 
sound a fog horn. (Reversing 325.) 327 

Procedure. 

Query, "Whether a vessel engaged in an 
illegal employment can maintain an action 
for an injury received from another vessel 
by collision. , 351 

Claim of seamen for a loss of their effects 
by the collision held not stale, where they 
filed libels, but delayed to issue process for 
five years, during pendency of an appeal 
on a libel by the vessel owners, where the 
corporation claimant continued to own the 
vessel libeled 326 

The owners of a cargo of a vessel sunk in 
a collision need not be made parties to the " 
suit by the owners of a vessel against the 
other vessel, for damages by the collision, 
to enable the court to render a decree ad- 
justing lie losses 340 

A foreign vessel in collision with an 
American schooner off the east end of Long 
Island may set up the failure of the 
sdiooner to show a torch light, as required 
by the act of congress, as a fault, on a libel 
by the schooner for collision 340 

To recover damages, libelant must show 
that there was no want of ordinary care 
and skill in the management of his vessel, 
and that the injury resulted from the sole 
fault of the other 1063 

A vessel in fault for failure to comply 
with a rule of navigation has the burden 
of showing that the fault did not contribute 
to the collision 340 

Neglect of a sail vessel under way in a 
fog to sound a foe horn being established, 
she must show affirmativelv that the horn, 
if blown, could have produced no effect. 
{Reversing 325.) .■ 327 

On a libel for injuries to a sail vessel in 
collision with a steamer, the defense that 
the former changed her course must be es- 
tablished by a preponderance of evidence; 
it is not sufficient tiiat the evidence creates 
a doubt 130 

The burden of proof on the steamer to 
show that the sail vessel changed her 
course, where set up as a defense, is not 
sustained where no satisfactory conclusion 
as to the real state of the facts can be ar- 
rived at from the evidence 701 

B.iile of daiiiag:es. 

The measure of damages for a vessel 
sunk is the price a prudent owner, wishing, 
but not compelled, to sell, would reasonably 
expect TO get at public or private sale, using 
proper measures to avoid undue sacrifices. 1277 

DivisioxL of damages. 

Where the court is satisfied that both 
vessels were in fault, but is unable on the 
evidence to find the specific faults of each, 
the case is one of inscrutable fault, and 
the damages may be equally divided 1065 

loFED.CAS.— 1;6 



"Where both vessels are in fault, the ag- 
gregate damages and costs will be equally 
divided 323 

Where, in a case of mutual fault, one ves- 
sel is sunk, the damages will be apportion- 
ed, and the owners of the sunken vessel 
must bear half the loss of the cargo and of 
the seamen's effects 340 



coMMonsr law. 

There is no principle of the common law 
which prevades the Union, and exists inde- 
pendently of the laws of the states. This 
rule is found as adopted and modified by 
the laws and judicial decisions of the re- 
spective states 915 

Compositions. 

See "Bankruptcy." 

COMPROMISB. 

A compromise agreement must, to consti- 
tute a good defense to an action on con- 
tract, be binding on both parties, and oper- 
ate as a satisfaction of the contract. ..... .1071 



COKPIilCT OF LAWS. 

See, also, "Bills, Notes, and Cheeks"; "Limi- 
tation of Actions." 

Principles of the lex fori discussed and 
examined by Story, J. 362 

The law of the state where the contract 
originated and was to be performed is the 
law of the contract, and will be enforced 
by the federal courts 915 

An assignment of a note in one state to 
an unauthorized banking assdciation there- 
of gives the assignee no right to sue in the 
state where the note is payable 1272 



CONGRESS. 

See, also, "Habeas Corpus." 

Congress has power to protect oflScers 
making arbitrary arrests and imprison- 
ments, where the writ of habeas corpus is 
suspended, by passing laws indemni^ng 
them or declaring them not liable to legal 
proceedings .1235 

CONSTITUTIONAL LAW. 

See, also, "Civil Rights"; "Statutes." 

A law or ordinance reviving a claim al- 
ready barred by, the statute of limitations 
is unconstitutional as interfering with vest- 
ed rights 751 

A dedication by a proprietary of a plot 
of ground to general public use will not 
prevent the buildiiig thereon of municipal 
buildings under legislative permit 246 

Statutes of Pennsylvania giving the state 
a lien on the debtor's property for balances 
on settlement of public accounts confirmed 
by the supreme executive council held not 
unconstitutional 677 

The Pennsylvania statutes providing for 
the sale of lands of John Nicholson in sat- 
isfaction of the liens of the state, and the 
proceedings under them, are not unconsti- 
tutional 677 

Section 1 of the fourteenth amendment 
applies to white as well as colored people, 
and is intended to protect them in their 
privileges and immunities, as citizens of 
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the United States, against the action as 
well of tlieir own state as of other states 
in which they may happen to be 649 

Such pririleges and immunities do not 
consist merely in heing placed on an equal- 
ity with others, but embrace all the funda- 
mental rights of a citizen of the United 
States, as" such G49 

The right to pursue any lawful employ- 
ment in a lawful manner is a fundamental 
right, and an act granting an exclusive 
privilege to carry on certain business with- 
in certain limits is unconstitutional ..,,.. 649 

A grant of an exclusive right by a state 
to carry on a slaughterhouse business for 
several miles in extent in and around a 
certain city cannot be sustained under the 
right of the legislature to pass license laws 
and police regulations and to grant exclu- 
sive rights for the exercise of public fran- 
chises 649 

A law authorizing a county to subscribe 
for building a railroad which runs beyond 
the county does not, by placing a burden on 
each freeholder, violate the contract of the 
patent issued to him by the state for Ms 
lands. Neither is such a law void as a vio- 
lation of the fundamental principles of 
"republican government" 1341 

The charter of a private corporation is a 
contract within the meaning of the provi- 
sion prohibiting impairing the obligations of 
contracts 970 

The repeal of a charter of a corporation 
does not of itself violate or impair the ob- 
ligations of any contract which the corpora- 
tion has entered into 922 

A mere license to draw lotteries which is 
not inseparable from the essential functions 
of a corporation, but which has been acted 
upon, and under which rights have vested, 
cannot be withdrawn by the legislature to 
the prejudice of such rights , 970 

A charter of a lottery company for a cer- 
tain number of years, with a grant of the 
monopoly of drawing lotteries for the ex- 
pressed purpose of making the business a 
source of revenue to the state, cannot be 
repealed 970 

The federal court will interfere to defend 
the &ancliises of a corporation from inva- 
sion, though disguised in form, and to be 
effected through state officers clothed with 
statutory power 970 

A statute for refunding state bonds de- 
clared that the new consolidated bonds 
should be used for no other purpose, and 
that the act authorizing them was a con- 
tract wiiJi bondholders making the ex- 
change. Held, that a subsequent act author- 
izing payment of consolidated bonds to gen- 
eral creditors of the state violated the obli- 
gations of the contract and was void 1288 

A bill by a holder of the consolidated 
bonds to em'oin the state officers from is- 
suing consolidated bonds to the state's gen- 
eral creditors is not a suit against the state 
within the meaning of the eleventh amend- 
ment 1288 

An action in a federal court to compel 
state officers to comply with a contract of 
the state by the enforcement of its laws is 
in effect an action against the state, which 
is prohibited by the eleventh amendment of 
the federal constitution 1261 

The constitutional prohibition against su- 
ing a state will not authorize a court -of 
equity to compel state officers to levy a tax 
to pay state bonds , 1261 

There is nothing in the constitution of 
the United States forbidding states or coun- 
ties to borrow money and give proper secu- 
rities. Such securities are not bills of cred- 
it within the meaning of the constitution. .1341 

Act Va. 1874, prohibiting persons other 
than citizens of Virginia from taking or 
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planting oysters in the waters of the state, 
on pain of forfeitures and indictment, is 
unconstitutional as denying equal privi- 
leges 1345 



Continuance granted where plaintiffs filed 
a new count to their declaration to whigh 
no plea had been entered 372 

Continuance granted- where plaintiffs 
abandoned a commission to take testimony 
abroad, in which defendant filed cross in- 
terrogatories, and sought to prove the same 
facts by another Tvitness 372 

The pendency of another suit in the state 
court is no ^ound of continuance of a suit 
in the circuit court of the United States 
when it appears to the court that the sub- 
ject-matter and parties are not the same. . 898 

The case will not be referred to a master 
to inquire whether the subject-matter and 
narties are the same, where it appears from 
an inspection of the pleadings that different 
questions are raised 898 

It is no ground of continuance that the 
case depends upon the local law which has 
not been construed by the state court, as 
in such ease the federal court may properly 
determine the true construction of the stat- 
ute 898 



COISTTRACTS. 

See, also, "Assumpsit"; "Constitutional Law"; 
"Sale"; "Vendor and Purchaser." 

Occasional insanity, arising from intem- 
perance, is not sufficient to set aside a con- 
tract 457 

Patented machines for condensing and 
moulding peat into convenient blocks for 
fuel, though of grossly overestimated value, 
yet, being of some value when operated un- 
der the most favorable circumstances, a 
contract for their exclusive use is founded 
upon a consideration 125 

A contract for the purchase or sale of 
cotton for future delivery is valid unless it 
be affirmatively shown that neither party 
intended a delivery, and that the contract 
should be performed by the payment of dif- 
ferences 254 

A promise by a person for whom a vessel 
is bunt under contract to pay for materials 
and labor is witliout consideration where 
made after the vessel is finished 389 

But wnere the owner advances money 
during the construction, and takes a secret 
assignment of the contractor's interest in 
the vessel, thus enabling him to secure cred- 
it, such subsequent promise will be Jield to 
have been founded upon a good considera- 
tion 389 

The taking by a creditor of negotiable pa- 
per from the shipwright, in ignorance of the 
transfer, will not impair his right to pro- 
ceed against the assignee 389 

A woman keeping prostitutes for gain 
cannot recover from them for board and 
lodging : 1215 

Under a contract to deliver goods, putting 
them on board a vessel and transmitting 
bills of lading vests the property in the con- 
signee, though the bill of lading does not 
arrive 1008 

Time may be made of the essence of the 
contract by the parties 844 

Under a contract providing for completion 
of certain work on a soecified date, and for 
payment in installments, the contractor may 
quit work after default in payments, and 
recover for the value of the work actually 
done 214 
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The court will not reform a contract for 
the running of a horse race, so as to permit 
the recovery of a stipulated penalty for 

failure to run the race SOS 

An agreement to do work to the "full sat- 
isfaction" of the other party does not au- 
thorize it to arbitrarily rescind the contract 214 



COPYRIGHT. 

A translation from the original Hebrew, 
of the Pentateuch, is subject to copyright. . 396 

A combination, in a new form, of mate- 
rials taken from common sources will be 
protected by copyright 26 

A proTifflon of a state constitution that 
all judicial decisions shall be free for pub- 
lication by any person is not repugnant to 
the provision of the federal constitution in 
relation to copyrights 604 

Laws N. T. 1850, c, 245, providing that 
^'the copyright of any notes or references 
made by the state reporter" to any reports 
of the decisions of the court of appeals shall 
be vested in the secretary of state, for the 
benefit of the people, is not inconsistent with 
the constitutional provision that all judicial 
<leeisions shall be free for publication by 
any person 604, 612 

tinder such provision, the reporter is enti- 
tled to copyright in the syllabi and the 
statement and arguments of counsel prepar- 
ed by him. but not in the statements of 
facts which form the basis of the decisions 
reported 604, 612 

A copyright in the original work of a state 
reporter of judicial decisions, who is paid 
a salary for such work, may be taken in 
the name of the secretary of state, for the 
benefit of the people, and the exclusive 
right of publishing such copyrighted mat- 
ter may be vested in a publisher under con- 
tract with the state ■ 604, 612 

A copyright obtained by a person for 
whom literary matter has been prepared 
gratuitously is valid without a written as- 
signment 26 

The editor of a subsequent edition is en- 
titled to a copyright on his notes and ad- 
ditions, where they can be clearly separated 
from those of a previous edition, but where 
they cannot thus be separated he cannot 
use them without violating the copyright of 
the former notes 26 

The notice of copyright in a subsequent 
edition of a book need not specify the date 
of the original copyright in addition to the 
-date of the subsequent one 26 

Copyright only secures to the owner the 
exclusive right of multiplying copies 26 

Where the owner of the copyright of a 
"book agreed with one who prepared anno- 
tations therefor not to use the same in sub- 
sequent editions, arid that such author 
should make such use of them as he saw 
St, Add, that the vse of the same without 
the aiTthoi's consent in a subsequent edition 
■was an infringement. — . — 26 

The result and not the intention at the 
time of doing the act complained of deter- 
mines the question of infringement 26 

The editor of a subsequent edition of a 
'conyiighted book cannot borrow citations 
from annotations in the previous edition, 
though the extracts are not copied, and the 
notes to which they are prefixed or append- 
ed are not otherwise objectionable 26 

A limited use of a copyrighted book may 
"be made by a subsequent writer, but it is 
not necessary that the larger part of the 
book should be copied, to constitute an in- 
fringement 26 

If so much is taken from a copyrighted 
work that its value is sensibly diminished, 
•or the labors of the original author to an in- 
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jurious extent appropriated by another, it 
is sufficient to constitute infringement 26 

In a suit for infringement of the copy- 
right of a chart or compilation from com- 
mon sources, the only question is whether de- 
fendants have used the plan, arrangements, 
and illustrations of complainant's work as 
the model of their own book, with colora- 
ble alterations and variations only, or 
whether their work is the result of their 
own labor, from common sources of knowl- 
edge 25 

Long acquiescence in the infringement, or 
culpable negligence in seeking redress, will 
prevent relief in equity 26 

Coincidence of errors furnishes the strong- 
est nroof of copying — . 26 

An equity suit for infringement will be re- 
ferred to a master to examine as to the na- 
ture and extent of the infringement, though 
infringement has been estaolished on the 
principal hearing 26 

Where the case is a proper one for an in- 
junction, the court will order it at the time 
the decision on the merits is announced, 
where the piracies are few and of a charac- 
ter earfly determined without reference to a 
master; otherwise, where the charges re- 
quire extended examination 26 

Equity will not interfere by inju!i-' '*"" 
when the amount copied is small and of 
little value, if there is no proof of bad mo- 
tive 26 

Where notes are partly original and iiart- 
ly copied the former may be published if 
tiey can be distinguished and separated: 
otherwise, the whole publication will be re- 
strained 26 

Where the pirated matter is so mixed 
with the original materials that the two 
cannot be separated the injunction will go 
against the whole 26 

Temporary injunction to prevent perform- 
ance of a comedy drama entitled "Round 
the World in Eighty Days," denied 238 

CORPOBATIOHS. 

See, also, "Banks and Banking"; "Counties"; 
"Conslitutional Law"; "Insurance"; "Marine 
Insurance"; "^Municipal Corporations"; "Rail- 
road Companies"; "Receivers." 

The original certificate or articles of as- 
sociation need notbe filed in the office of sec- 
retary of statCj under 'Ji Rev. St. Ind. c. 60. 
A copy is sufficient 787 

The legislative repeal of a charter, where 
the right of repeal is reserved therein, or by 
general statute, cannot be reviewed by the 
courts unless the power is exercised so wan- 
tonly and causelessly as palpably to violate 
the principles of natural justice 922 

The legislature may appoint a trustee to 
take the assets and manage the affairs of 
a corporation whose charter has been re- 
pealed 922 

The legislature has the power to appoint 
a trustee to take the assets and manage the 
affairs of a comoration pending an investi- 
gation to determine whether the charter 
should be repealed, where the power of re- 
peal is reserved in the charter 922 

Construction of resolution of repeal of 
charter containing recitals of fact and des- 
ignating judges to pass upon certain ques- 
tions 922 

An indorsement of a note by the president 
of a corporation to a director will not pass 
title where the by-laws require indorsement 
by the secretary 125 

A corporation is bound to use proper dili- 
gence to protect every one from unauthoriz- 
ed transfers of its stock, and is liable for 
loss sustained by reason of the negligence 
of its officers therein 1040 
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Purchasers or pledgees of stock are not 
bound fo look beyond the certificate to ascer- 
tain the validity of the transfer 1040 

Under a general law limiting stockhold- 
ers' liability to unpaid balances due on 
shares, and a charter providing that bal- 
ances over 40 per cent, shall not be called 
for unless with the assent of three-fourths 
of the stockholders, a stockholder is not lia- 
ble to a creditor until his balance over 40 
ner cent, has been called for by a vote of 

three-fourths of the stockholders. . , 968 

A creditor of a corporation may maintain 
a bill to prevent an injury to the corpora- 
tion, without affirmatively showing that the 
corporation has. refused to take measures 
to protect itself 922 

COSTS. 

Costs in admiralty are in the sound dis- 
cretion of the court, to be exercised accord- 
ing to settled practice and in furtherance of 
justice 1060 

In admiralty as well as in common law 
cases costs £tre given to the prevailing party 298 

In the circuit court of the iJnited States, 
if the sum for which judgment is to be en- 
tered is less than §500, plaintiff is not enti- 
tled to costs 239 

Where the question as to the liability for 
injuries in a collision was novel the court 
refused to award costs 324 

"Where a tender of a certain sum as sal- 
vage is refused, and the same sum is de- 
creed to libelant, he is chargeable with his 
own costs subsequent to the tender, and, 
generally, with the owner's costs also 1060 

Where, on the face of a libel, the court 
has jurisdiction, and lack of jurisdiction is 
only disclosed by plea and evidence, costs 
may be awarded to defendant 1016 

A resident of Alexandria suing in Wash- 
ington must give security for costs 1008 

A New York coi^oralion having its prin- 
cipal office in the Southern district of New 
York must give security for costs when it 
sues in the Northern district of New York. 1170 

Costs are not taxable except under the act 
of 1853, which abolished all previous laws 
on the subject .'. . .1137 

Practice as to costs and charges where 
several parties intervene in admiralty for 
separate interests 960 

COUNTIES. 

See, also, "Bonds"; "Railroad Companies." 

An order of the board of county super- 
visors, when in the form nrescribed by law, 
properly signed and countersigned, will be 
presumed to be correct 1132 

An order by the supervisors upon the treas- 
urer, in proper statutory form, is a county 
liability, and no presentment, demand, and 
notice of dishonor are necessary 1132 

TSTiere counties are, by statute, sTibject to 
suit, the judgment or decree to operate 
with like effect as suits between individuals 
(Act Mich. 1846), a bill in equity will lie 
to satisfy a judgment against the county by 
subjecting bonds and mortgages which can- 
not be reached by execution 1137 

Under such a statute, an execution will 
issue against a county 1137 

Coupons. 

See "Bonds." 

COtTRTS. 

See. also, "Admiralty"; "Bankruptcy"; "Clerk 
of Court"; "Equity"; "Judges"; "Justices 
of the Peace"; "Maritime Liens"; "Removal 
of Causes." 
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Courts of justice may take jurisdiction of 
an action of ejectment for the recovery of 
land in the possession of an officer or agent 
of the government which claims title 162 

ComparatiTe authority of federal and 

state courts: Process. 

The circuit court of the United States 
cannot issue an injunction to stay proceed- 
ings in a state court which has sustained n 
law in violation of Const. U. S. Amend, 
art. 14, and has attempted to enforce it. . . 649 

The federal drcuit court cannot stay a suit 
in equity brought therein, or refuse jurisdic- 
tion, on the ground of the pendency of a 
prior suit in the state court between the 
same parties for the same cause 898 

Property in possession of a state court is 
exempted from the process of the federal 
courts 402 

A receiver appointed by a federal court 
who has previously been appointed in a 
state court of an adjoining state is not sub- 
ject to the jurisdiction of the state court 
as to the property out of the state 249 

A federal court will not enjoin railroad re- 
ceivers appointed by a state court from 
illegally discriminating among shippers. 
Redress should be applied for in the appoint- 
ing court 1340 

Federal courts — Jurisdiction in general. 

The jurisdiction of the courts of the 
United States depends exclusively on the 
constitution and laws of the United States 660 

The equity powers of the federal coiu:ts 
are such only as are conferred by act of con- 
gress and those judicial powers possessed 
and exercised by the high court of chancery 
in England at the time of the formation of 
our constitution 905, 915 

Powers not judicial, exercised by the 
chancellor in England as the representative 
of the king's prerogative, are not possessed 
by the circuit courts 905 

The national courts have exclusive juris- 
diction to enforce maritime liens 1204 

The federal court may stay proceedings 
in the state court which have not been com- 
menced before the jurisdiction of the for- 
mer attached. (Rev. St. § 720.) 970 

The federal courts will d"smiss a suit at 
any time when want of jurisdiction ap- 
pears 1278 

^— Grounds of jurisdiction. 

A federal circuit court cannot take cogni- 
zance of a trespass committed on lands ly- 
ing without the judicial district of the 
court, although the trespasser is a resident 
of and is found within the district, such ac- 
tion being local 660 

An action cannot be maintained in the 
circuit court against joint contractors, 
where one of them resides in the same state 
with plaintiff 999 

If one is not served with process he may 
enter his appearance and join with the oth- 
er in a plea to the jurisdiction, and the suit 
will be dismissed for want of jurisdiction . , 999 

The circuit court has no jurisdiction 
where part of defendants are citizens of 
the same state with complainant, although 
such defendants appear and answer with- 
out objecting to the jurisdiction 751 

But in such case, where the citizenship is 
disclosed by the bill, complainants may dis- 
miss the bill as to the obnoxious defendants 751 

The citizenship of the party, which is to 
give jurisdiction to the court, must be spe- 
cially averred 130 

Where the citizenship of the parties, as 
shown by the declaration, confers jurisdic- 
tion, it is not necessary to aver on the rec- 
ord that a nonresident of the district was 
served in the district , 1278 

A federal court cannot obtain jurisdiction 
of a foreign corporation by service of pro- 
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cess on a general agent within, the state, un- 
der a state statute providing that a foreign 
company doing business within the state 
shall file a consent that process may he 

served upon any agent in the state 338 

But see 141 

A county is not exempt from suit in the 
federal courts. 1641 

A federal circuit court has jurisdiction 
of an action upon county orders when the 
sum in controversy and the citizenship of 
the parties are such as the statute requires.1132 

A holder of county railway aid bonds 
may sue the county in a federal court, 
where the covenant is to pay the holder, 
although the bonds were originally issued 
to a railroad company in the same state 
with the county • • • .1341 

A federal court will not compel by in- 
junction the officers of a state to execute 
the state laws 1261 

A federal court has jurisdiction of a suit 
to restrain state officers from executing an 
unconstitutional state statute in -violation 
of a contract of the state with complain- 
ants 1288 

The circuit court has jurisdiction of a bill 
to restrain enforcement of an act repealing 
tlie charter of a lottery company and mak- 
ing it a penal offense to carry on the busi- 
ness, which charges that the repealing act 
impaired tie obligations of a contract be- 
tween the state and the company 970 

Prior to Act Feb. 15, 1819, the circuit 
courts had no jurisdiction of a bill to re- 
strain the infringement of a patent where 
both parties were citizens of the same state. 697 

.— — Circuit courts. 

The circuit courts cannot take cognizance 
of "cases arising under the laws of the 
IJnited States," jurisdiction of which is not 
conferred by an act of congress 697 

"Where congress has given an action at 
law in the circuit courts in certain cases, 
they do not therebv acquire jurisdiction so 
as to entertain in those cases a bill in equi- 
ty not relating to an action at law . . .-. — 697 
' The chancery powers of the circuit courts 
are the same in those states where no 
courts having chancery powers exist as in 
other states 915 

A suit against a corporation r reated by a 
state having more than one district may be 
brought in any district therein *, , 763 

District courts. 

The district court has jurisdiction of a 
suit by an alien against the consul of his 
nation, residing within the district, to re- 
cover the amount of official fees improperly 
exacted 919 

'jL'he district court has no jurisdiction in 
cases of libel for seizures made in an'^ther 
district from that where the proceedings 
are instituted 622 

»— ' Admiuistration of state lanvs. 

A new right originated by a local law or 
usage may be enforced by the federal 
courts sitting within the state, by the ex- 
ercise of a common law or chancery power, 
as the case may require 915 

Where there is no adequate remedy at 
law under a local statute, the circuit court 
will give relief in equity 915 

A local law authorizing a bill of discov- 
ery after return of execution nulla bona to 
subject the debtor's choses in action and 
equitable credits to the payment of the 
judgment may be enforced by the exercise 
of the chancery powers of the circuit court. 915 

The circuit courts of the United States 
give effect to the attachment laws of the 
state, and are bound by the construction 
placed thereon by the supreme court of the 
state 251 
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The federal courts will follow the latest 
decision of the state court construing a 
state statute, where they have not previ- 
ously adopted another construction. . . .898, 90o 

A decision of the supreme court of the 
state that a vote by a town to subscribe to 
railroad stock cannot be validated by a leg- 
islative act, if there was no law in force at 
the time authorizing it, will be followed by 
the federal court, although in conflict with 
a prior decision of the United States su- 

preme court • 394 

A decision of a state supreme court, up- 
holding the constitutionality of a state 
statute auliiorizing a county to subscribe to 
railroads, will be followed by the federal 
courts 1341 

Procedure. 

The common-law forms of pleading are 
no longer necessary in the federal courts 
in New York state 483 

A pleading in a suit at law which is not 
authorized in a like suit in the state court 
will be set aside on motion. (Rev. St. § 
914.) 483 

The federal circuit court for Indiana 
adopts as a rule of practice the Indiana 
statute requiring' that the general issue 
which denies the execution of an instru- 
ment sued on must be sworn to 127 

Iiocal courts. 

The circuit court for the District of Co- 
lumbia has no jurisdiction of a bill to open 
an executor's account settled more than 12 
years before in the orphans' court 1111 

OBEDITORS' BILL. 

Equity has jurisdiction of a b^l by a 
judgment creditor for relief against a con- 
veyance of land with intent to defeat the 
lien of the judgment or delay its satisfac- 
tion, whether execution has issued or not. .1249 

The creditor who first institutes suit to 
avoid a fraudulent conveyance is entitled 
to relief, without regard to others having 
the same right who have not joined as par- 
ties 1249 

The relief in such case is based on the 
fraud against a lien already attached or to 
prevent its attaching, and the remedy given 
in equity is as full as could have been ob- 
tained through the lien by execution 1249 

CmMrWAL LAW. 

See, also. "Arrest^'; "Bail"; "Extradition"; 
"Habeas Corpus"; "Witness." 

Under an indictment for receiving stolen 
goods, statements by the prisoner to one 
who visited him in the watch house that he 
had received the goods, that he had better 
tell the tmth, and disclosing where the 
goods could be found, held voluntary and 
admissible 1070 

CUSTOM AKD USAGE. 

A custom is obligatory only when the law 
does not provide for the case 1092 

CTCrSTOMS DUTIES. 

Customs lairs. 

Prize goods brought in by government 
war vessels are liable to the payment of 
duties, as to the moiety belonging to the 
officers and crew of the capturing ship. . . . 639 

Section 20, Act Aug. 30, 1842, though not 
repealed by Act June 30, 1846, applies only 
in cases where an article has not been spe- 
cially provided for by the later act 928 



1366 



INDEX. 



Rates of duty. Page 

Gunny cloth and bags, imported and used 
as "cotton bagging," are not dutiable as 
sucb, unless known by tbat name in the 
trade when the tarifE act was passed 210 

Pulverized waste or flock or shoddy is 
dutiable as "waste or shoddy" and not as 
a manufacture of wool. (Act July 30, 1846) 312 

Silk crapes hdd dutiable as "manufac- 
tures of silk not otherwise provided for" 
and not as "piece silks," (Act 1864) 929 

Thread lace, made wholly by machinery, 
composed of linen and cotton, introduced 
since Act July 30, 1846, took effect, hdd 
dutiable as "thread laces," in Schedule E, 928 

. Invoice: Bntry: Appraisal. 

An invoice executed in triplicate in due 
form must be produced at or before each 
shipment to the consul at the place of ship- 
ment. Shipments in trains are subject to 
the same rules as shipments by water. . . . 740 

The mingling of unlawful and lawful im- 
portations in the same invoice is ground of 
forfeiture of the whole importation 740 

Duties deposited on the valuation in the 
invoice may be recovered back as to the ex- 
cess where a fraud was committed on ttie 
importer by the manufacturer of the goods 
by invoicing them erroneously as to their 
grade 538 

Sufficiency of protest in such case 538 

The appraisers must adopt the real mar- 
ket value of goods abroad in specie, and 
not their value in a depreciated paper cur- 
rency. (Act Aug. 30, 1842, § 16.) 784 

An appraisement by part only of the pub- 
lie appraisers is valid unless protested 
against; and it is only necessary that those 
who certify to the appraisal should actual- 
ly have made it 1234 

An appraisement is conclusive as to du- 
tiable value, when there is no protest as to 
its regularity, unless it is appealed from. 
(Act Aug. 30, 1842, § 17.) 1234 

A notice that the appraisement is not sat- 
isfactory, and the importers will give evi- 
dence "if desired," is not sufficient to enti- 
tle them to a reappraisement. 250 

An appraisement becomes of uo effect 
only when there is another appraisement. 
The remedy of an imiwrter for the refusal 
of the collector to appoint a merchant ap- 
praiser is an action on the case 250 

Payment: Protest. 

A protest against the additional valuation 
made by adopting the market value of 
goods in a depreciated paper currency, and 
a claim to enter the goods according to 
the invoice and actual cost, is a sufficient 
protest, without a specification as to how 
the appraisement was made to exceed the 
true value of the goods 784 

Violation of laiv: Porf eitnre. 

A mere intention to smuggle goods will 
not authorize the seizure of the vessel. .. . 404 

The penalty for undervaluation attaches 
whether the importer makes the addition to 
his invoice or not 250 

Merchandise brought in trunks with per- 
sonal baggage not entered on the ship's 
manifest AeH property forfeited, as import- 
ed with an intent to defraud the United 
States 449 

An actual intention to defraud is an es- 
sential question in a suit to enforce a for- 
feiture, (Act June 22, 1874.) 449 

Form of submission of such question to 
the jury . — 449 

Customs oficers. 

Reappraisers may be sworn by a deimty 
collector ". 250 

A collector is not justified by the instruc- 
tions of the treasury department in impos- 
ing duties not warranted by law 312 



DAMAGES. Pasc> 

See, also, "Collision"; "Patents." 

The measure of damages for failure to 
deliver an article sold is its value on the 
day the cause of action accrued 1203 

The business occupation of plaintiff is a 
proper element for consideration in com- 
puting the damages sustained from person- 
al injuries 796 

$2,500 awarded in admiraltj' for perma- 
nent spinal injuries to a pilot, disabling him 
from following his profession 1303 

DEDICATIOKT. 

A dedication by a release, upon condition 
that a pending suit concerning the premises 
shall be dismissed, does not take effect if 
the suit is not dismissed 1030 

A dedication by release without cove- 
nants, by a mere occupant of public land, 
does not bind an after-acquired estate 
therein 1030, 1036 

A dedication is not to be presumed, and 
if sought to be established by parol acts 
and declarations these should be of such 
public and deliberate character as to be 
generally known and not of doubtful im- 
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The exhibition or publication, by the pjro- 
prietor of a town, of a map thereof, having 
certain spaces marked as streets and 
squares, is evidence of dedication 1036 

Adoption by a town council of a map up- 
on which a street is represented as being 
bounded by two parallel lines, so as to ex- 
clude a strip lying next to a river, is a sol- 
emn admission that such strip is not a part 
of the street 1036 

DEED. 

See, also, "Vendor and Purchaser." 

A father procured a deed to be executed 
to his son, but remained in possession, and 
25 years thereafter surrendered the deed 
and procured a deed to himself. After 
the father's death the son recorded the 
deed to himself. Meld, that he acquired no 
title thereunder , , 839 

AVhere the boundary line can be run so 
as to comply with the conditions of the de- 
scriptidn, if it start from any place on a 
creek several thousand feet in length, the 
deed is inoperative for incurable uncertain- 
ty 245 

Description in general terms in trust deed 
of lands granted under military warrant 
hdd sufficient 457 

A deed of demised premises from a les- 
see for 99 years, renewable forever, at a 
certain rent, to the grantee, "his heirs, ex- 
ecutors, administrators, or assigns, for- 
ever," with general warranty, held to con- 
vey only the legal estate for the term of 
years, though the grantor then had an eq- 
uitable title to the reversion 596 

The ordinance of 1787, for the govern- 
ment of the Northwest Territory, regulates 
the form of conveyances of real estate, but 
does not apply to the transfers of equities, 
though conveyed under the form of a legal 
right 457 

The recording of a deed conveying an eq- 
uity only is not constructive notice under 
the statute 457 

A deed not recorded until 26 years after 
its date is not recorded, within the Indiana 
statute, which makes a duly-certified copy 
evidence 839 

A deed 30 years old is sufficiently proved 
by the testimony of one subscribing witness 
as to her own signature, where the other 
witness and the grantor are dead 860 
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One hour's notice of the taking of a dep- 
osition, where the adverse party Jived in 
the same village or town, held reasonable. . 26o 

A commission directed to A, and B., or 
either of them, authorizes the deposition of 
A. to be taken by B 851 

In the absence of objection, and by leave 
of court, a deposition may be withdrawn 
from the files to procure an amendment of 
the magistrate's certificate 115 

Though a deposition be taken under a 
stipulation waiving "all objections as to the 
form and manner of taking," it must still 
be returned to court in all respects as pro- 
vided by law 690 

A deposition left for several months in 
the hands of defendant's attorney, and not 
placed on file until the morning of the 
trial, cannot be read 690 

An ex parte deposition de bene esse is not 
admissible where the officer does not cer- 
tify that the witness was "cautioned" as 
well as "carefully examined and sworn." 
as required by the statute. (1 Stat. 73.). .1119 

A deposition taken de bene esse is admis- 
rible on proof that the witness is more than 
100 miles from tiie place of trial at the 
time, though a subpoena has not been is- 
sued for him 115 

Depositions taken in another case will not 
be excluded where the objecting party was 
the real party in interest in that case, the 
subject-matter was the same, and he then 
had opportunity to cross-examine 1306 

Discharge. 

See "Bankruptcy"; "Insolvency." 

DISTEICT OF COIiTJMBIA. 

Levy and collection of fines, and the pow- 
ers and duties of the district attorney and 
the marshal in relation thereto, in the Dis- 
trict of Columbia 439 

Right of the levy court of "Washington 
county, D, O., to statutory or discretionary 
fines, and its duties in relation to the dis- 
trict jail 439 

As to the division of expenses and charges 
between the city and county of Washing- 
ton 443 

DOWBS. 

A widow is not dowable of a trust estate 319 
As against a purchaser from the hus- 
band, dower will be set off out of that por- 
tion which has not been improved, by the 
purchaser, or, if that is not possible, out of 
tiie whole tract according to its value at 
the time it was sold by the husband 248 

DURESS. 

One signing notes as surety, without dur- 
ess, cannot plead the duress of his principal. 1272 

EASEMENTS. 

A grant of liberty "to dig a canal through 
the grantor's land" does not carry the own- 
ership of the soil which is dug up and re- 
moved 1143 

EJECTMENT. 

See, also, "Real Property." 

A stranger who obtains possession through 
a tenant by purchase of the land cannot 
dispute the landlord's titie 763 
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A recovery may be had by one tenant in 
common against adverse claimants in pos- 
session, if he represent the better title. . . . 245 

A plea tliat defendant is the owner of a 
perpetual right of way over the premises in 
controversy, under grant from tiie owners, 
is a sufficient statement of the nature and 
duration of such estate or interest in the 
premises 490 

A demise may be extended after judg- 
ment in ejectment on notice to the persons 
in possession, so as to enable plaintiff to 
realize the benefit of his judgment 132 

AVhere a demise has been extended after 
judgment without notice to the persons in 
possession, they are entitied to be heard on 
a writ of error coram nobis, or by motion . . 

EaUITY. 

See, also, "Courts"; "Creditors' Bill"; "Injunc- 
tion"; "Pleading in Equity"; "Practice in 
Equity"; "Specific Performance." 

Where, in a deed of trust to secure a debt 
to A., the name of B. is inserted by mis- 
take, equity will require the money to be 
paid to A. in the first instance, the mistake 
being clearly shown. 1232 

Equity will always refuse its aid against 
conscience where the demand is stale and 
there has been great negligence, though the 
right would not be barred at law 457 

A delay to file a bill to restrain ejectment 
until the day preceding that set for the 
trial, where there was a change of counsel, 
iidd not such laches as would prevent the 
court entertaining the bill 21 

Fifty years' delay by complainant's an- 
cestor to enforce an alleged claim to prop- 
erty, which he was in a position to know 
was claimed and enjoyed by others, lield 
inexcusable laches, barring a recovery. . . . 691 

Where the trustee in a trust deed has re- 
conveyed the property to the grantor under 
a decree of court, and afterwards died, his 
representatives are not necessary parties to 
a suit by the real beneficiary to obtain re- 
lief by showing mistake in the deed of 
ti-ust • • • • 1232 

Fraud must be clearly alleged and satis- 
factorily proved in order to set aside a deed 
therefor after 20 years 319 

ESTOPPEL. 

See, also, "Municipal Corporations." 

A decree between a lot holder in Port- 
land, Or., and a settier on the Portiand 
land claim, declaring a certain strip of land 
to have been dedicated to the public, is not 
an estoppel in a suit by the settier's grantee 
against the town. 1030 

EVIDENCE. 

See. also, "Appeal"; "Deposition"; "Trial"; 
"Witness." 

Jxidicial notice. 

As counties are established by public law, 
their existence need not be proved .1132 

Fresnmptions: Burden of proof. 

An assignment of a military warrant un- 
der which a daim has been asserted for 
half a century may be presumed to be gen- 
uine and to have been made for a valuable 
consideration 457 

Best and secondary. 

The verdict of the jury on the trial of a 
claim by a third person to property levied 
on under execution cannot be proved by 
parol 81 
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A record copy of a bill of sale of goods is 
not evidence, as such instrument need not 

be recorded 312 

A certified copy of a patent for land by 
the recorder of a county is not evidence, as 
there is no law requiring patents to be re- 
corded in the county 1136 

Declarations and admissions. 

"UTiere a person understands the language 
but imperfectly, his declarations and admis- 
sions are not admissible against him, with- 
out clear proof of his understanding of what 
was addressed to him. 933 

Documentary. 

Photographic copies of government de- 
partmental documents which cannot be re- 
moved without public detriment are admis- 
sible on proof of handwriting 116 

Copies of judicial proceedings in bank- 
ruptcy in England 'Jield not admissible in 
evidence in Virginia, where not recorded in 
England 132 

A mere copy of docket entries not sub- 
stantially in the form of a judgment is not 
sufficient evidence of a judgment 414 

A copy of the record of a deed is not evi- 
dence where the record is in one state and 
the lands lie in another 457 

Certificates of public officers authorized by 
law to certify to certain facts are compet- 
ent evidence of such facts 434 

A certified copy of an assignment from 
the patent office is prima facie evidence of 
the genuineness of the original, and is ad- 
missible 142 

The act of 1804 does not esdude every 
other mode of authentication of state rec- 
ords. A copy, when certified by the officer 
whose duty it is by law to keep the original 
on file in his office, is admissible 787 

Copies of plaintiff's account books are not 
admissible 798 

The plaintiffs or defendant's ledger 
proved to contain original entries is not 
admissible 414 

Admissibility of deposition taken in an- 
other state before the superintendent of a 
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A consul's certificate of any fact is not 
evidence between third persons unless ex- 
pressly or impliedly made so by statute 434 

Paxol evidence. 

Parol evidence of a declaration of gift is 
inadmissible to contradict a prior written 
declaration of trust 211 

Competency: Materiality: Relevancy, 

The return of a postmaster for a full 
quarter is evidence against his surety to 
show an average liability for a part of 
the quarter , . . . 81 

A check by defendant to plaintifE or bear- 
er, with the bank's canceling mark upon it, 
Jield not admissible to prove payment of the 
money, though defendant produced his check 
book with a corresponding memorandum. .1017 

"Weiglit and sufficiency. 

The rule as to comparative weight of posi- 
tive and negative testimony does not apply 
where witnesses testify that a certain fact 
was notorious in a certain vicinity, while 
others. residing there testify that they had 
no knowledge of it 512 

The testimony of the clerk of respondent 
will overcome that of libelant testifying 
for himself. ICS 

The delivery books of a cargo showing 
the order in which the goods were unladen 
is entitled to greater weight than the tes- 
timony of the crew 711 

"Where subscribing witnesses cannot be 
produced the instrument may be proved by 
testimony as to the handwriting of the sub- 
scribing witnesses and of the maker 338 



EXCEPTIONS, BILL OF. Page 

See. also, "Appeal." 

Only so much of the evidence as mav be 
necessary to present the legal questions 
raised should be embodied in the bill of 
exceptions 740 

The court will not sign a bill of excep- 
tions purporting to contain all the evidence, 
when the parties do not agree that this is 
so, and the judge is not satisfied of it 1142 



EXECTTTI03Sr. 

See, also, "Attachment"; "Bankruptcv" ; "Ex- 
emptions"; "Garnishment"; "Juderaent." 

An equity is not subject to execution . . . 319 

Land held under a special warrant in 
Pennsylvania may be levied upon under a 
fi. fa. and sold under a vend, ex.; but land 
held under an indescriptive warrant cannot 
be so levied upon ,... 487 

The marshal may amend his return after 
the return day, according to the truth of 
the case, by the data in his sales book .... 06.") 

A stay ojf execution does not disturb the 
lien thereof 990 

A sale of lands under an execution is- 
sued upon a judgment which has been fully 
paid is void 225 

An execution cannot bo quashed at one 
term when not returnable until the next 
term 5G5 



EXECtTTIVE DBPABTMEKTTS. 

The relation of the executive to the judi- 
cial departments stated in an opinion by 
"Washington, J. 758 

Orders issued by the department of state 
in relation to such public measures as are 
not immediately connected with the duties 
of some other department are to be con- 
sidered as orders of the president. . , 758 



EXECUTORS AN'D ADMTNIS- 
TRATOES. 

See, also, "Trusts"; "Wills." 

The orphans* court of Alexandria county, 
D. C, cannot, in any case, grant letters tes- 
tamentary without security, unless the tes- 
tator's visible personal estate is sufficient 
to pay all the debts 134 

TJnder a joint administration bond one 
administrator is responsible ^or the other. . 502 

One dealing with an executor is charge- 
able with all the knowledge which he would 
have acquired by reading the will on the 
public records. 1040 

One dealing with an executor, with rea- 
sonable grounds to believe that he intends 
to misapply the money, is liable to the Jar- 
ty injured by the transaction 1040 

A proposition by one executor alone to 
transfer stock long after the death of the 
testator without first obtaining an order of 
court should satisfy a man of common busi- 
ness experience of an abuse of trust 1040 

Prior to the act of 1843 an executor in 
Maryland was authorized to sell or raise 
money on the property of the deceased in 
the regular course of his duty, and parties 
dealing with him were not bound to inquire 
into his object 1040 

Under Act Md. 1798, an order of the or- 
phans' court for the sale of stock by an 
executor would protect the purchaser 1040 

A deposit, by an executor, of money be- 
longing to the estate in the Confederate 
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States depository, held a direct contribution 
to the poverumtut, re'idering the executor 

personally liable on ihe settlement of the ^ 

estate — 731 

In such case the executor is also liable 
for interest, though he did not receive in- 
terest 755 

Where an executor migh have collected 
the assets of the estate in g ol morev be- 
fore the war, but failed to do so, he should 
not be allowed to discharge the balance 
found due from him by payment in Oonfed- 
-erate treasury notes 751 

The report of the commissioner made 
many years before on a reference of admin- 
trators' accounts, though not acted upon, 
lidd prima facie evidence on a reference of 
the accounts of the surviving administra- 
tor 502 

Mere lapse of time is not a bar to open- 
ing an executor's account, but long acqui- 
escence in the settlement may make it 
against conscience to do so .1111 

An administrator de bonis non, who is 
also executor of the surviving administra- 
tor, is personally liable where he fails for a 
long period of time to call to an account the 
agents of the former administrators 502 

An executor, who was also trustee under 
a deed of trust from the grantor, Itdd enti- 
tled to recover, as executor, money paid 
out under a decree declaring- the trust deed 
void as to a certain creditor 1179 

Whether an executor will incur the ex- 
pense of a suit against a known insolvent 
debtor is a matter within his discretion 1111 

"judgments, when assets," rendered 
against administrators, hdd entitled to the 
same rank as between themselves which 
would belong to the particular instruments 
on which they were founded 502 



EXEMPTIONS. 

See, also, "Bankruptcy"; "Homestead.". 

Exemption laws passed after the com- 
moncement of a suit in the federal court 
will not apply to an execution therein. ... 87 

EXTRADITION- 

See, also, "Habeas Corpus." 

Acts made criminal by the law of the de- 
manding state, passed subsequent to the 
adoption of the constitution and the pas- 
sage of Eev. St. § 5278, are extraditable 
crimes 106 

The warrant of the executive is conclu- 
sive evidence that the person named there- 
in stands charged with the crime in an- 
other state 106 

A copy of the indictment authenticated 
in the manner provided by Rev. St. § 905, 
need not be produced to the governor before 
the issue of the warrant 106 

No pleading is required after the traverse 
to the return 106 

Though the prisoner denies that there is 
any indictment against him, and craves 
oyer of the same, respondent need not pro- 
duce a copy of the indictment or of the 
requisition of the governor of the demand- 
ing state 106 

On habeas corpus the question of the 
identity of the prisoner with the person 
named in the warrant is always open 106 

The testimony of a detective that he was 
present at the session of the grand jury at 
which J. was indicted, and that the said J. 
there referred to was the prisoner, is suffi- 
cient proof of identity 106 



FACTORS AND BROKERS. 

Page 
See, also, "Principal and Agent" 

A purchaser from a factor who sold in 
his own name cannot set off an unmatured 
claim against tie factor's principal 1281 

EAIiSE IMPRISONMENT. 

Where an illegal arrest was provoked by 
gross and incendiary language, on receipt 
of the news of the assassination of Presi- 
dent liincoln, hdd, that such provocation 
must be taken into account in mitigation of 
damages 1235 

A military officer causing the arrest of a 
civilian not amenable to military law is lia- 
ble to enhanced damages for suffering him 
to be confined in a guard house with 
drunken soldiers, and to be compelled to 
labor in common with military culprits. . . .1235 

One illegally arrested by the commander 
of a military department, with good mo- 
tives, and solely on considerations of the 
public peace and safety, is entitled to com- 
pensatory damages only .' 1235 

FINDING LOST GOODS. 

Evidence that libelant's whaling vessel 
was recentiy wrecked in the vicinity where 
a cask of oil was picked up at sea; that 
similar casks of oil were picked up and de- 
livered to libelant; and that the currents 
were such as to drift casks in that direc- 
tion from the wreck, — ^is sufficient prima fa- 
cie proof of ownership as against the finder 
who conceals it • 10a 

Forfeiture. 



See "Customs Duties"; 
"Shipping." 



"Internal Revenue"; 



FRAUDS, STATUTE OF. 

The statute does not apply so as to re- 
quire a contract made in France to be evi- 
denced by writing 1008 

FRAUDULENT CONVEY- 
ANCES. 

See, also, "Assignment for Benefit of Cred- 
itors"; "Bankruptcy"; "Creditors' Suit" 

A transfer by the nominal owner to the 
creditor of the equitable owner in posses- 
sion at tiie latter' s request, where unac- 
companied by possession, hdd inoperative 
as against tie creditors of the equitable 
owner Hl'-^ 

Equity may order the assignee of real es- 
tate fraudulently conveyed to reconvey, so 
that an execution may act upon it; or may 
order him to convey it to an officer of the 
court, or otherwise, so as best to appropri- 
ate it in satisfaction of the judgment. . . .1249 

Where land was fraudulently conveyed 
before judgment, to prevent the lien there- 
of from attaching, hd-J, that equity might 
properly require the debtor and his ns- 
signee to join with the receiver in the suit, 
in making a conveyance to the purchaser 
at a sale directed by the decree; and that 
such conveyance would discharge all right 
of the debtor or of other judgment cred- 
itors to redeem the land. 1249 

The action of equity on the fraudulent 
grantor or assignee is only to the extent of 
supplying a remedy to the creditor suing. 
As to all others tiie assignment is unaf- 
fected 1249 
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GARinSHMENT. 
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See, also, "Attachment," 

Tlie cashier of a bank in which money is 
deposited is not liahle as garnishee of the 
depositor , 498 

The attachment first served on a gar- 
nishee binds the property in his hands, 
though the marshal had prior attachments 
in his hands at the time 1281 



GIFTS. 

A parol promise to the trustee that he 
should have the property after 1±ie death of 
the cestui que use is not an absolute gift, 
and is revocable at pleasure • . . . 211 

A condition precedent annesed to a gift 
cannot be repudiated and the gift taken un- 
conditionally 1092 

Evidence of a parol gift to a trustee, 
made after the declaration of trust, is re- 
butted by proof that the cestui que use 
continued to take the profits of ,the trust 
property 211 



GRAIsTT. 

See, also, "Deed'i; "Mines"; "Public Lands." 

Right of derivative claimants of the VigU 
and St. Vrain grant, under Acts June 21, 
1860, and Feb. 25, 1869 270 

Alleged Mexican land grant rejected on 
the ground that it was fraudulent and an- 
tedated 1080 

History of the claim of a grant to John 
Law, of lands in the Louisiana purchase. . 17 

An appeal to the district court from a de- 
cree of the board of land commissioners 
(Act 1851), confirming a daim under a Mex- 
ican grant in California, opens the whole 
issue foi consideration, and further evi- 
dence may be produced. 386 

Claim to a Mexican land grant rejected, 
because the proof failed to establish that 
Josefa Martinez, claimant's assignor, was 
one of those in whose favor the so-called 
general title issued, or that sue occupied or 
cultivated the land claimed 614 

As to the power of the commissioner of 
the general land office, relative to private 
claims to land and the issuing of patents 
therefor, under Acts July 4, 1S36, June 14, 
1860 and 1864 373 

Under Act June 14, 1860, it was the 
duty of the commissioner of the general 
land office, before issuing a patent upon a 
survey, to see that the necessary publica- 
tion had been made, to render the survey 
final, when not submitted to the district 
court 373 

"Place of publication," as used in such 
act, means lie place where the paper is 
first given to the public for circulation 373 

Sufficiency of notice published by sur- 
veyor general 373 

The determination of the commissioner 
upon receiving a survey transmitted to him 
as published, as to the regularity and suffi- 
ciency of the publication, is conclusive, un- 
less reviewed and corrected on appeal by 
the secretary of the interior 373 

A commis^oner of the land office has 
power, with the consent of the party in in- 
terest, who refused to accept the patent on 
the ground that it was erroneously located, 
and of defects in the proceedings prior to 
the patent, to recall the patent and order a 
resurvey • 358 

A personal delivery of a patent to a pat- 
entee is not necessary to the vesting of 
the title 358 
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A patent signed, sealed, and recorded 
takes effect from such time, and it cannot 
be recalled while en route to the local of- 
ficer for delivery to the patentee, wiUiout 
consent of the patentee 358, 375 

The acceptance of a grant where no per- 
sonal obligation is imposed will be pre- 
sumed in the absence of an express dissent, 
whenever the conveyance is placed in a con- 
dition for acceptance. 373 

Objections by the patentee to the survey 
of a confirmed Mexican land claim are 
waived by his acceptance of the patent 373 

A patent valid on its face cannot be col- 
laterally impeached in the federal courts 
in ejectment to recover -the land granted 
by it 35S 

Courts will not restrain the issue of pat- 
ents for land, but will relieve against fraud 
practiced to procure them 270 

GXJARAIfTY. 

See, also, "Bills, Notes, and Checks"; "Princi- 
pal and Surety." 

A guarantor is entitled to notice of the 
dishonor of notes whose payment is guaran- 
tied, and notice must be averred in a de- 
claration on the guaranty, 471 

Averment that notice was given to the 
guarantor more than seven months after 
the note became due is bad on demurrer. . 471 

Notice need not be given the guarantor 
where the payee is insolvent at the time 
the note becomes due 471 

GtTARDIAN AND WARD. 

See, also. "Infancy," 

Infants cannot be prejudiced by misstate- 
ments or omissions of their guardian in his 
answer, and equity will decree according to 
the facts of the case 319" 

HABEAS CORPtrS. 

See, also, "Congress"; "Extradition." 

The president has no authority to suspend 
the writ of habeas coi-pus, except as author- 
ized by congress, and the proclamation of 
September 24, 1862, so far as it attempts 
to do so, is void. , 1235- 

Congress is the exclusive judge of "when, 
in cases of rebellion or invasion," the public 
service requires suspension of habeas cor- 
pus. It may suspend it generally, or in 
particular cases, or may commit the matter, 
within proper limits, to the judgment of 
the president 1235- 

An arbitrary arrest of a civilian by the 
commander of a department, of his own 
will and judgment, as necessary to pre- 
serve the peace, is not justified by the act 
of March 3, 1863. authorizing the president 
to suspend the writ of habeas corpus, as 
specified, and the president's proclamation 
thereunder of September 15, 1863; nor by 
the act of May 11, 1866 1235 

A federal judge has no power to issue 
habeas corpus for one imprisoned under a 
state indictment for murder 1251 

Act Aug. 23, 1842, empowering federal 
judges to issue habeas corpus in certain 
cases, applies only to subjects of foreign 
states 1251 

A federal court may issue a writ of ha- 
beas corpxis where a person is indicted and 
imprisoned under a state law, which is 
void under the federal constitution 1345 

A federal court has jurisdiction where 
the petition alleges illegal restraint under 
color of federal authority, although certio- 
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rari proceedings are pending in the state 
court to review a deeiaon dismissing a 
writ of hateas corpus issued on tlie prison- 
er's petition. 106 

On habeas corpus in a federal court, su^d 
out by a prisoner held under a warrant of 
the governor as a fugitive from justice, it 
is not necessary that notice of the proceed- 
ings be ffiven the attorney general of the 
state 106 

HOMESTEAD. 

See, also, "Bankruptcy." 

Obtaining an oflace judgment for rent by 
confession for a sum due as "recovered for 
debt" is a waiver of the specific lien for 
rent, and renders the judgment inferior, un- 
der the Yirginia law, to the right of home- 
stead 1110 

HUSBAND AISTD WIFE. 

A secret settlement by a woman on the 
eve of her marriage, and in contemplation 
of that event, is fraudulent and void 
against the husband. 561 

INDIANS. 

Indians living in a state and doing busi- 
ness as merchants are responsible hj the 
laws of the state for the payment of their 
debts • -lOoT 

Lands reserved to Indians by treaty, but 
with restrictions against conveying them 
except with the consent of the president of 
the United States, descend according to 
the laws of the state, and may be subjected 
to payment of debts. 10o7 

INFANCY. 

See, also, "Guardian and Ward." 

Acknowledgment, after maturity, of a 
debt contracted in minority, is not suffi- 
cient, unless the promisor was aware that 
he was discharged from the debt because 
of minority 13S6 

A contract for the sale of infant's estate, 
made by a mere volunteer, is void, and 
cannot be ratified by a court of equity. . . . 675 



INJUNCTION. 

See, also, "Courts"; "Equity"; "Patents." 

Proceedings, whether connected with 
crime or not, which tend to the destruction 
of property, may be enjoined. 970 

State officers proceeding under penal laws 
will be enjoined from interfering with the 
agents of a corporation for acts done by 
them in the exercise of rights conferred by 
a charter which is not subject to repeal . . . 970 

Equity will not enjoin a threatened tres- 
pass to real estate, unless the trespass be 
one going to the destruction of the substance 
of the estate 386 

Equity may enjoin an action at law, 
based upon a registered deed, against the 
grantee in a prior unregistered deed, with 
notice of which the registered deed was 
taken 860 

A party applying for an injunction to 
enjoin proceedings at law is not bound to 
confess judgment at law as prerequisite to 
obtaining relief 21 

Proceedings at law prior to the judgment 
may be enjoined 21 
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It is not indispensable that a bill for an 
injunction should contain a prayer for dis- 
covery 21 

Notice of the application need not be 
given 99S 

A mandatory injunction will not be grant- 
ed upon an interlocutory motion. 1261 

The court will not except in a very clear 
case decide that an act of the legislature is 
invalid, on a motion for a provisional in- 
junction 922 

By the practice of the Third circuit, no 
money penalty is inserted in an injunction. 1010 

Where the writ was not tested until six 
weeks after the order awarding it, and not 
served until nearly a year afterwards, lield, 
that a disobedience of the injunction should 
not be punished by attachment 1313 



INSOLVENCY. 

See, also, "Assignment for Benefit of Credit- 
ors"; "Bankruptcy." 

An insolvent found guilty upon allega- 
tions filed under the seventh section of the 
insolvent act of the District of Columbia 
will not be ordered into close custody if out 
on a prison-bounds bond. 126S 

A discharge relieves the debtor from lia- 
bility for costs of a suit pending at the time 15 

A discharge is available against a cred- 
itor not named in the list of creditors filed 
with the insolvent's petition 157 



INSURANCE. 

See, also, "Marine Insurance." 

The contract is not complete until the 
policy is delivered to and accepted by the 
insured 168 

A policy enumerating certain articles, 
with figures indicating dollars placed oppo- 
site to each, does not constitute a valued 
policy 1071 

Representations are made warranties by 
a declaration in the policy tiiat the applica- 
tion is to be considered a part thereof, and 
that the policy is issued on the faith of the 
representation and shall be void if they are 
untrue 158 

The fact that the application is signed by 
the applicant is prima fade evidence that 
the answers therein contained are his an- 
swers, casting the burden on plaintifE to 
show the contrary 158 

The Missouri statute of March 23, 1874, 
declaring immaterial any misrepresenta- 
tions made in procuring life insurance, un- 
less the matter misrepresented actually con- 
tributed to the contingency on which the 
policy became payable, comprehends all 
statements, whether technical representa- 
tions or warranties 1000 

A mere local agent employed to solicit ap- 
plications has no power, unless spedally au- 
tliorized, to waive conditions in the policy. . 158 

A waiver of the condition prohibiting res- 
idence within certain latitudinal limits can- 
not be inferred from a mere incidental con- 
versation had on the street with the com- 
pany's agent 891 

The mere receipt of premiums while the 
insured resided within prohibited latitudinal 
limits cannot be taken as constructive no- 
tice to the company and a waiver of the 
prohibition 891 

A provision requiring suit to be brought 
within six months after the "loss or dam- 
age shall occur" means sis months after as- 
certainment of loss by arbitration, where 
the policy forbids the bringing of the suit 
until after an award is made 437 
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Rupture of a blood vessel while exercis- 
ing with Indian cluhs is "accidental" if 
something uuforeseeu, some involuntary 
movement, concurred with the use of the 
clubs to produce the injury; otherwise, 
however, if the exercise was taken in the 
ordinary way, without the interference of 
unusual circumstances 1254 

If the rupture of a blood vessel neces- 
sarily resulted in the formation of abscesses 
and the accumulation of injurious sub- 
stances in the lungs, from which death re- 
sults, then the rupture was the proximate 
cause of death; otherwise, if an independ- 
ent or latent disease was brought into ac- 
tivity by the injury 1254: 

In such case tiie burden of proving that 
death was the result of disease is upon the 
party alleging it 1554 

In determining whether the rupture of a 
blood vessel was the proximate cause of 
death, testimony showing the health of the 
insured from infancy it admisrfble. ..... .1254 

Policy holders of a fire insurance com- 
pany are only creditors of Ihe corporation, 
and may maintain a bill in equity to pre- 
vent an injury to the company 922 

IITTBREST. 

See, also, "Usury." 

Under the Pennsylvania act of April 21, 
1841, one suing upon a note providing for 
20 per cent, interest can recover that rate 
if suit is brought within one year from the 
issuance of the note. .1305 

INTERNAL EBVENTTE. 

A tobacco manufacturer will be required 
to produce his books before the assessor, 
notwithstanding a criminal proceeding 
against him; but he will be allowed to ob- 
ject to the exhibit of any particular entry 
as tending to criminate himself 572 

A tender, by a relative or friend of the 
owner, of a tax due upon property adver- 
tised for sale, is a sufficient tender, irre- 
spective of rules of the tax commissioners 
as to its validity 147. 204 

A formal offer, by a relative or friend of 
the owner, to pay a tax, where he went to 
the commissioners' office for that purpose, 
is not necessary where the commissioners 
decline to receive any tender unless made 
by the owner in person 147, 204 

A judgment in an action for the penalty 
given by Rev. St. § 3318, is no bar to a 
criminal prosecution for the same offense. . 397 

INTEENATIONAIi LA"W. 

The convention of April 30, 1852. between 
the United States and the Hanseatie 
League, does not pvchide an action in the 
admiralty courts of the United States by 
an American citizen for wages as seaman 
on board a Bremen ship 121 

Intoxicatiiig Liquors. 

See "Territories." 

JUDGE. 

See, also, "Courts"; "Justices of the Peace." 

Query, whether a federal district judge 
sitting as a circuit judge can issue the writ 
of ne exeat 782 

A judge privileged from arrest is exerqpt 
from service of process in a civil suit when 
about to set out on his circuit 1126 
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A judge privileged from arrest while per- 
forming liis judicial duties may be served 
with summons in a civil action when at 
home and not about setting out on his cir- 
cuit : 1131 



JTTDGMENT. 

Validity. 

A judgment against the casual ejector is 
not authorized where the notice is defective 
because the tenants are not named therein. 1196 

A decree held void where neither party 
had any interest in the land whereby the 
court could obtain jurisdiction to make the 
decree 1030 

Operation and effect. 

The proceeds of the sale of an equitable 
title to land are equitable, not legal assets. 15 

A judgment against a railroad company 
in Ohio becomes a lien upon the road in the 
same manner as upon the land of a natural 
person 1099 

The lien of a judgment of the federal cir- 
cuit court in Pennsylvania is coextensive 
with the district, and is not confined to the 
county in which the judgment is rendered, 
as in the case of the local courts ......... 791 

The same rule obtains as to a judgment 
rendered in the federal circuit court for a 
district of Ohio 1099 

A decree pro confess© settles no rights 
when not followed by a final decree 755 

The causes of action are the same where 
the same evidence will support both. ..... 84 

A verdict in assumpsit by three plaintiffs 
to recover for widening the upper and low- 
er end of a street, finding defendant liable 
to pay for widening the upper end, will not 
bar a subsequent action by two of such 
plaintiffs to recover for widening the lower 
end of the street 84 

A decree is conclusive with respect to the 
subject-matter on which it acts, but does 
not affect the rights of third persons not 
parties *I232 

An unsatisfied judgment against one of 
two joint tort feasors is no bar to an ac- 
tion against the other 823 

The verdict and judgment in a cause de- 
cided upon the statute of limitations ad- 
versely to plaintiff is no evidence of a want 
of consideration for a new promise in a 
subsequent suit upon the same cause of 
action 852 

A judgment on the merits in a personal 
action is a bar to another action on the 
same claim, and between the same parties, 
though in a different form 84 

A foreign decree, unapnealed from, re- 
fusing an injunction and dismissing a bill 
in equity to restrain the infringement of an 
alleged trade-mark, will bar a suit in this 
country for the same purpose by the same 
complainants against the agent of the de- 
fendant in a foreign suit 95 

A foreign judgment does not merge the 
original cause of action and is no bar to 
an action founded on it 1146 

Relief against: Opening: Vacating. 

In a joint action against tn^o, after one 
has confessed judgment, it is too late for 
him to move to vacate the same because 
the capias ad respondendum was not re- 
newed and regularly returned non est in- 
ventus, at every term preceding the trial . . 1251 

A judgment against the casual ejector 
may be set aside even after the expiration 
of the term 1196 

Failure to give security for costs under a 
general rule of court is no ground for va- 
cating a judgment 1196 

Misapprehension of counsel as to what 
would be done at a given term of court is 
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ordinarily no ground for Tacating the Judg- 
ment .' • • .1196 

Habere facias issued on a default^ judg- 
ment against a casual ejector will "be 
quashed at a subsequent term, and the 
judgment vacated, on aflSdavits showing 
that, by mistake, the clerk omitted to enter 
the tenant's appearance 1314 

Satisfaction and discliavge. 

Payment to the judgment creditor before 
notice of an assignment of the judgment is 
Talid 1103 

Where the debtor hears rumors of an as- 
signment of the judgment, not understand- 
ing who was the assignee, and applies^ to 
the assignee for information on that point, 
who declines to tell him, he may then safe- 
ly pay tlie original judgment creditor 1103 

A., B., and C, in that order, obtained 
judgments against D. A.'s judgment was 
paid by D., who procured its assignment 
to his hired man, and again caused it to be 
assigned to C., who had no notice of its 
pavment, but who paid nothing therefor. 
Held that, as against B., O. was not a bona 
fide holder for a Taluable consideration, and 
a sale under A.'s judgment was void 225 

An agreement that part payment shall 
operate as full satisfaction is void 1103 

Of different jurisdictions. 

The jurisdiction of the court will ber in- 
quired into where the record of its judg- 
ment is offered in evidence in the court of 
another state •• • • • 544 

A defendant who was not within the ju- 
risdiction, and on whom no notice was 
served, is not personally bound by the judg- 
ment 544 

The judgment in a suit commenced by 
attachment where there is no personal ap- 
pearance is of no validity beyond the juris- 
diction and the property levied upon 544 

Where the record of a foreign judgment 
shows the issuing of the summons and the 
return of service thereof by the sherifiE upon 
the defendant personally, defendant cannot 
contradict the record by showing that he^^ 
was not personally served *789 

Where it appears from the record that 
process was served on defendant or that he 
appeared in the suit, the fact cannot be de- 
nied by plea 544 

But the plea may show in what manner, 
whetiier by personal service or by attach- 
ment, notice is given, as its effect is not to 
contradict the record, but to limit its -oper- 
ation 544 



JURY. 

A juror cannot object to serve because 
he is an alien 560 



JUSTICES OF THE PEACE. 

A justice of the pea^ce has no authority to 
bind out an orphan on a day when the or- 
phans' court is in session 1172 

Where process issued bevond the limits 
of the township is not within the exception 
of the statute limiting process to the town- 
ship, it is utterly void, and no justification 
to lie oflicer acting under it 98 

JjANDTjOKD AISTD TENAHT. 

Goods conveyed by the tenant to secure 
the payment of an accommodation note 
made by the landlord and indorsed by a 
third person are not subject to distress 
while the third person remains liable as iu- 
dorser 16 
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Property distrained for rent may be trans- 
ferred by the tenant to his creditors,, sub- 
ject to the lien for the rent 338 

Sufficiency of pleas in bar of avowry of 
distress for rent due under a grant of a 
rent charge or annuity, setting up usury. • . 720 

liTBEL AJSD SLAmOER. 

A declaration for a libel, charging an at- 
tempt to put two votes in a ballot bos at 
a corporate election, must aver the by-law 
under which the election was held 1266 

A jury trying a case of seditious libel are 
not concerned as to the constitutionality of 
the law (Act July 14, 1798), but are re- 
stricted to the question whether defendant 
published the writing, and with intent to 
make the government odious and contempt- 
ible 1183 

LIEJSrS. 

See, also, "Admiralty": "Bankruptcy"; "Mari- 
time Liens"; "Mechanics' Liens"; "Ship- 
ping." 

A son improving his father's lands during 
the latter's life is entitled to no lien upon 
his father's death intestate; nor does pay- 
ment of his father's debts give him' a lien. 1266 



LIMITATIOW OF ACTIONS. 

See, also, "Ejectment"; ^"Equity"; "Maritime 
Liens." 

The statute of limitations of the state 
where the suit is brought, and not that of 
the state where the contract is made, may 
be pleaded in bar 362 

The statute of one state is no bar to an 
action therein upon a note made by defend- 
ant in another state, in which plaintiff has 
always resided 146 

Heira must bring their action under the 
limitation act of Kentucky of 1809 within 
10 years after the decease of their ances- 
tor, if at the time of the decease there be 
adverse possession 486 

The statute of limitations of California, 
does not begin to run against a confirmed 
Mexican grant, finally located under Act 
June 14, 1860, until the patent issues 354 

Where a right of action to recover land 
accrues during the minority of the owner, 
tiie statute of limitations of California does 
not begin to run until the owner attains 
majority 384 

A grantee from the owner, after obtain- 
ing his majority, may maintain an action 
against a disseisor enterinsr during the mi- 
nority of the owner, at any time within five 
years after the disability terminates 384 

The statute will not operate as against 
the claim of a decedent until administra- 
tion granted 473 

A bill in equity filed by legatees against 
the executor and other legatees to compel 
the settlement and distribution of the es- 
tate suspends the running of the statute. . 755 

In equity the statute of limitation is re- 
garded the same as at law 486 

The cause of action upon a note payable 
on demand does not accrue until demand 
made, and where defendant removed from 
the state before demand the statute is no 
bar 146 

The exception in favor- of one who was 
under disability "at the time such right 
or title accrued" does not permit the tack- 
ing of . disabilities 467 

The fact that one of several coheirs is 
barred by the statute will not. affect the 
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right of the others who were under disabil- 
ity • 467 

Where claims had still six years to run 
under the statute, without regard to a pro- 
viso in favor of nonresidents, the repeal of 
the proviso will be given effect as to the 
nonresident owners 473 

A promise by a debtor to a bankrupt cred- 
itor, acting in behalf of the assignee of an 
account, to settle the same, is sufficient to 
take a suit thereon by said assignee out of 
the statute 96 

A promise to pay in consideration of for- 
bearance, when defendant should be able, 
is good, and is to be construed until he is 
able 855 

A promise to pay in consideration of for- 
bearance "for a short time" will not sus- 
tain the action 855 

In assumpsit on a promise to pay if 
plaintiff would give time, the declaration 
need not aver that the promise was accept- 
ed by plaintifE, where it was averred that 
time was given 855 

A new promise varying the terms of the 
original contract on which the action is 
brought cannot be given in evidence. .851, 855 

A new promise, if conditional, cannot be 
given in evidence in a suit founded upon 
the old debt 851, 855 

Upon a promise to pay when able, plain- 
tiff must prove defendant's ability to pay.1336 

On a promise to pay a bill of exchange 
when able, if plaintiff would give "time, 
plaintiff is entitled to interest on the amount 
of the bill only from the time when defend- 
ant was able to pay, and not to damages. . 855 

lis Pendens. 

See "Abatement and Revival." 

LOST BSrSTE-UMElNrTS. 

After great lapse of time, strict proo'f of 
a destroyed deed under which the parties 
claim may be dispensed with 457 

LOTTERIES. 

A person may be indicted under Act 
March 3, 1865, § 13 (amended July 27, 
1866), for engaging in the business of a lot- 
tery dealer without having paid the special 
tax required by law, and, on conviction, be 
punished by imprisonment 550 

The provisions of the internal revenue 
laws in relation to lotteries and taxes on 
the business of selling lottery tickets 550 

MALICIOUS PEOSECUTIOia". 

In an action for maliciously conspiring to 
deprive plaintiffs of their slave, malice 
must be proved, and defendant may show 
probable cause, and want of malice 500 

MAISTDAMUS. 

Duty of county commissioners upon serv- 
ice of a mandamus execution in the collec- 
tion and appropriation of funds for the 
payment of the judgment. ....,...., 989 

MAKINE nsrSUBAITCB. 

Mere carelessness or unskillfulness of the 
master and officers of a vessel, in the ab- 
sence of positive misconduct, or an express 
stipulation in the policy, does not relieve the 
insurer from liability for a loss caused 
thereby 418 
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The terms "carelessness,", "unskillful- 
ness," and "'misconduct" defined 418 

A collision caused by negligence of the 
pilot is within the exception of loss caused 
"by the negligence of those in charge of the 
boat." 418 

Where the right to abandon is condition- 
ed upon it being ascertained that the recov- 
ery and repair of the vessel is impractica- 
ble, there is no right of abandonment where 
a vessel, valued in the policies at $27,000, 
is renaired, after being raised by a wrecking 
company, for §3,100 418 

Separate losses on one voyage cannot be 
added together to make up a loss of 5 per 
cent., which is necessary under the policy 
to any recovery at all 1109 



MARITIME LLEWS. 

See, also, "Admiralty"; "Affreightment"; 
"Bottomry and Respondentia"; "Charter 
Parties"; "Pilots"; "Salvage"; "Seamen"; 
"Shipping." 

Tie riglit to a lien. 

The clerk of a steamboat, owning a half 
interest, has no lien for wages 786 

There is no maritime lien for work and 
material used in the construction of a ves- 
sel • 1204, 12G0 

No hen arises against a vessel, built un- 
der a contract with a shipwright, for mate- 
rials and labors of third persons which en- 
tero-l into its construction, where the full 
contract price has been paid according to 
the contract 339 

An agiTCment by a charterer to pay all 
expenses is not an agreement to pay them 
in cash, and is not inconsistent with power 
in him to create a lien for supplies ;1073 

The dork of a river steamboat has no 
pon-er t'» biiiii her for a loan without au- 
thority of the master, but if the master as- 
sents thereto directly or impliedly a lien 
arises 120J 

A lien arises for liquors furnished to a 
vessel for use in a bar as a part of a res- 
taurant on the boat run for the benefit of 
passeiigers 833 

Oj-edit for supplies furnished in the home 
port is presumed to have been given to the 
owner or master, not to the vessel 1204 

Supplies to a vessel represented and un- 
derstood to belong to owners residing in 
another state are presumed to be furnished 
on her credit until the contrary is shown. .1204 

The place of enrollment is not conclu- 
sive as to the home port, and the actual 
residence of the owner may be proved by 
evidence 1204 

Persons giving credit in good faith to a 
steamboat, as a foreign boat, for supplies 
and repairs, are not affected by the fact 
chat she was made to appear a foreign 
boat by fraudulent conveyances 1204 

But persons apprised of the real nature 
of such transfers, or fairly chargeable with 
knowledge thereof, can claim no benefit 
therefrom 1204 

A port of another state from that in 
which the vessel is enrolled and registered, 
is, in the absence of special facts, a foreign 
port in respect to the creation of maritime 
liens 1107 

Baltimore and Alexandria are not foreign 
to each other, within the rule in relation to 
the maritime lien for supplies and repairs 
in foreign ports. 412, 413 

To support a lien for supplies ordered by 
the master in a foreign port, it must be 
shown that the supplies were necessary and 
that some special exigency required their 
purchase on credit 1107 



INDEX. 



1375 



Priority and enforcement. Pass 

Where a wharfinger has made an express 
personal contract with the shipowner he 
will not be given a priority of claim over 
a bottomry intei'est which previously at- 
tached 451 

"Waiver: IDiscliarge: Sztingnislinient. 

Query, whether a personal contract for 
wharfage, made with the shipowner, is a 
waiver of the wharfinger's lien 451 

Lien, if any, in favor of a consignee of a 
vessel, for repairs and advances, Jidd waiv- "^ 
od by the taking of a bill of exchange on 
the owners on 60 days' credit 298 

A lien is not waived by the acceptance of 
a draft drawn by the clerk of a boat in pay- 
ment of the claim, where the draft was 
never paid 786 

The lien for supplies furnished in a for- 
eign port continues as against bona fide 
purchasers and attaching creditors, without 
notice, only until the furnisher has had a 
reasonable opportunity to enforce it 539 

The lien does not necessarily continue 
until the vessel has returned to the place 
at which the supplies were furnished 539 

The purchaser of a boat sold by order of a 
state court takes her subject to all existing 
liens 1204 

A maritime lien is equivalent to an ex- 
press hypothecation, and all subsequent 
changes of title are subject thereto 1204 

A collector's office, where bills of sale 
are matters of record, is the only place 
where persons dealing with the vessel may 
be presumed to search for information in 
regard to the title 1204 

Iiiens imder state laws. 

iloney advanced for custom-house fees 
and to procure a bond, or for commissions, 
gives rise to no lien under the New York 
statute of April 24, 1862, as these are not 
"necessaries." 1073 

MASTER ANT> BER'VANT. 

Both the master who commands the do- 
ing, and the servant who commits the act 
of trespass, may be made responsible as 
principals, and may be sued jointly or sev- 
erally . V 515 

MECHANICS' UENS. 

Under Act March 2, 1833, the lien is lost 
in the District of Columbia after two years 
from the commencement of the building, un- 
less action is commenced or the claim filed 
within three months after performing work 
or furnishing materials .1270 

MHilTIA. 

Military power may be used to enforce 
discipline against persons who have been 
designated, by drsift or otherwise, to per- 
form military service, and have been law- 
fully commanded to attend a military ren- 
dezvous 1225 

A militiaman of a statf duly called into 

the service of the United States under Act 

July 17, 1862. and who has disobeyed an 

"order to attend a rendezvous, may be com- 

• pelled by military force 1225 

Militiamen of a state cannot be lawfully 
drafted into the service of the United 
States unless their names have previously 
been accurately enrolled. A person mis- 
named is not liable to the draft 1225 

Acts 1792 and 1S62 require enrollment in 
the militia of the states of all citizens be- 
tween IS and 45 years. Intervening legis- 
lation of Pennsylvania requires enrollment 
in her militia only of persons between 21 
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and 45. Quaere, whether a draft in Penn- 
sylvania which omits the names of persons 
between 18 and 21 is binding on the per- 
sons drafted 1225 

Judgment upon 10 days' notice cannot be 
rendered upon the bond given by the col- 
lector of militia fines. 249 



MINES. 

Rev. St. § 2320, referring to veins and . 
lodes in "rock in place," does not apply to 
ore upon the top of a movable rock, cov- 
ered only by loose material and debris 98 

"Hock in place" means that the lode or 
vein must be inclosed by the fixed and im- 
movable rock forming the general mass of 
the mountain. 98 

Under Rev. St. § 2320, the vein cannot be 
followed outside the surface lines unless it 
can be traced continuously from one claim 
to the other. If the mineral is not contin- 
uous, it must be ascertained whether there 
are continuous boundaries inclosing the vein 98 

A vein or lode does not come within Rev. 
St. § 2320, if it lies horizontally. But if it 
departs from a horizontal position at all, 
the degree of departure is immaterial 98 

There is a presumption of ownership in 
favor of every locator as to the territory 
covered by his location. 98 

As to tiie work required of claimants of 
mines located before the passage of the 
act of 1872 629 

Work done by strangers will not inure to 
the benefit of the claimant of a mine located 
before the passage of the act of 1872, where 
purchased after commencing suit to re- 
cover the claim 629 

It is not suflicient for a relocator under 
Act Colo. 1874, § 16, to run a tunnel into 
the claim from an old shaft upon an ad- 
joining claim 629 



MORTaAGES. 

See, also, "Bankruptcy"; "Chattel Mortgages"; 
"Railroad Companies"; "Shipping." 

At common law, a mortgage for future 
advances and liabilities, made in good faith, 
is valid 239 

Under Act N. H. July 3, 1829, a mort- 
gage is void pro tanto, so far as it is in- 
tended to secure payment of moneys or 
other things which were not contracted for, 
or the liability for which did not attach, at 
the time of its execution 239 

A power of sale limited to a specified 
time is forever gone when not executed 
within that time. 744 

A power of sale in a mortgage is not, in 
Georgia, a power coupled with an interest, 
but is merely a collateral power, and it 
cannot be executed after the bankruptcy 
of the mortgagor 744 

The bankruptcy of a subsequent mort- 
gagee is no objection to the execution of 
the power of sale in a prior incumbrance. . 828 

A mortgagee acquiring possession after 
the expiration of a lease made by the mort- 
gagor to another, where the mortgage pass- 
es no title, estate, or interest to the mort- 
gagee, will be considered a mere tenant at 
will or at sufferance 744 

Such possession in connection with a 
power of sale in the mortgage will not cre- 
ate a power coupled with an interest 744 

A mortgagee with a power to sell cannot 
himself become the purchaser either in sev- 
eralty, joiut tenancy, or otherwise. A pow- 
er given to an individual cannot be execut- 
ed by selling the property to a firm of which 
he was a member 744 
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A subsequent purchaser of the title ac- 
quired on a trustee's sale is not bound to 
look beyond the recitals in the trustee's 
deed 828 

MXJlSnCIPAL CORPOEATIOlSrS. 

See, also, "Counties"; "Railroad Companies." 

In the case of adjoining corporations, a 
hack owner of one place need not obtain a 
license for driving within the limits of the 
other, where he charges nothing for the 
service beyond the line of his corporation. . 313 

An act authorizing a dty to issue bonds 
payable in 20 years gives authority to make 
them payable 20 years from the date of the 
act, though this is less than 20 years from 
the date of the bonds 1105 

A municipal corporation cannot issue bonds 
for purposes not fairly coming within the 
ends for which such corporatiqus are cre- 
ated without legislative grant of power 
either in express terms or by necessary im- 
plication 494: 

The issue of bonds to pay for land to 
be given to a foreign railroad corporation 
on which to establish and maintain its de- 
pot and machine shops is not authorized 
under a charter granting the power to pro- 
vide for the construction "of a city hall, 
markets and other structures -of public ne- 
cessity and utility." 494 

An issue of bonds without authority of 
law cannot be ratified without legislative 
sanction, nor will any acts of its officers or 
inhabitants estop the corporation from deny- 
ing its authority • . 494 

A town is not estopped, by having paid 
interest on its bonds for 10 years, from 
denying their validity, even in the hands of 
innocent purchasers, where there was no 
law authorizing their issue 394 

Payment of interest on railway aid bonds 
for several years, and the election of com- 
missioners to represent the stock received 
therefor, while the bonds are passing as ne- 
gotiable pgper, is an affirmance of the bonds 
in favor of a bona fide holder 1105 

In a suit upon a municipal bond issued 
to a consolidated company in payment of a 
subscription to stock, the city is estopped 
to deny the corporate existence of the com- 
pany or the validity of the proceedings for 
the consolidation 474 

The city is liable for negligence in failing 
to require the owner of property facing on 
a narrow court to place guards around ex- 
cavations mado for admitting light at base- 
ment windows 796 

A traveler in a narrow alley must exer- 
cise due care, considering the character of 
the place and the purpose for which it vas 
constructed 796 

In an action against a city to set aside 
assessments for improvements as fraudu- 
lent, the burden of proof is on complain- 
ant to show that he and not the city was de- 
frauded 74 

JSTAVIGABIiE WATERS. 

See, also, "Canals"; "Riparian Bights"; "Wa- 
ters and "Water Courses." 

The Oconto river is, in contemplation of 
law, a navigable stream 262 

The owner of a boom must use unusual 
diligence in keeping a passage way clear 
for other persons. 262 

IfE EXEAT. 

The writ cannot be issued unless the de- 
fendant designs quickly to depart from the 
United States 782 



Wegotiable Instruments. Pag© 

See "Bills, Notes, and Cheeks." 

K'eutrality Xiaws. 

See "Prize"; "War." 

NEW TEIAIi. 

A new trial will not be granted for ambi- 
guity in the charge to the jury, where the 
complaining party made no effort at the 
trial to have the point explained 740 

A new trial will not be granted because 
the verdict is contrary to evidence as to one 
issue, where it is not contrary to the evi- 
dence applicable to another issue in the case 855 

It is no ground for a new trial that the 
jury took out with them a deposition which 
was held inadmissible, where it was totally 
inapplicable to the count on which the judg- 
ment is given 855 

A verdict will be set aside where the jury 
separated after the case was committed to 
them and before they agreed on the verdict 396 

The action upon a motion for new trial 
must be considered as had on the day when 
the motion was filed, and judgment on a 
verdict for plaintiff will not be delayed be- 
cause between the filing and the hearing 
defendant was summoned as plaintiffs trus- 
tee 837 



OFFICE AND OFFICER. 

See, also, "Army and Navy"; "False Imprison- 
ment." 

An unconstitutional law will not protect 
from personal liability an officer acting 
thereunder 970 



PARTIES. 

Several defendants who claim separate 
tracts of land from distinct sources of title 
may be joined in the same suit under Act 
Ky. 1796 480 

PARTISTERSHIP. 

See, also, "Bankruptcy." 

"Where a joint adventure was in the man- 
agement of one partner, and the other ad- 
vised him to sell the cargo for cash or prod- 
uce only, but he took bills on the French 
government, whicb were not paid, Jield that, 
his conduct being in good faith, he was not 
liable to the other partner 1143 

A joint owner may advise as to the man- 
ner of sale of the cargo, but he has no au- 
thority to order; and he ib oound by the 
acts of the managing partner done in good 
faith, though his advice is not followed 1143 

A partner is not entitled to compensation 
for his services except by special agree- 
ment; nor can he exact compensation for 
services rendered after dissolution in re- 
spect to property in his hands, for he is 
then only a voluntary trustee entitled to ' 

actual charges and expenses 1147 

A debtor to a partnership cannot be held 
as trustee for the several or joint debt of 
one partner 1177 

"Where a partnership between two broth- 
ers, made by parol in 1784, with an agree- 
ment that all their property should be in 
common, lasted until 1820, and was ex- 
tended to numerous kinds of business, in- 
cluding the purchase of lands in various 
states, to which title was taken in the name 
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of one or both, as the purchasing partner 
pleased, dicld, that the partnership was un- 
limited; that all proper^ acquired hy either 
was partnership property; and that each 
was bound by the acts of the other, how- 
ever disastrous, if done in good faith 114:7 

The proceeds of a lot owned by one of the 
partners prior to the partnership, after- 
wards built upon with joint funds, and 
then sold and the proceeds used in the part- 
nership business, must be considered as be- 
longing to tie partnership 114;7 

One of the partners having received a 
large legacy and applied it to the partner- 
ship business, without the knowledge of 
the other, and the money having been used 
for many years therein, <heldi that it be- 
came partnership property 1147 

A legacy to the wife of one of the part- 
ners 7ic/{f to have become partnership prop- 
erty, as, when received, it became the hus- 
band's property. 1147 

The understanding that no charge was to 
be made for family expenses ^tdd to extend 
to the expenses of minor children, but not 
to advances made them after they became 
of age 1147 

Salaries paid to the children as clerks, 
after they became of age, Jield a charge 
against the partnership .••;•• •Il'i7 

One of the partners, having desired at 
one time to dissolve the partnership, agreed 
to continue it if the other would make a 
will in his favor, but no time was fixed for 
making the will. One was made, however, 
but was afterwards revoked and destroyed. 
Held, that the revocation did not justify ^ 
the other partner in dissolving the partner- 
ship, as a will pm-suant to the agreement 
might still be made 1147 

Lands bought by a commercial partner- 
ship, for partnership purposes, in equity 
stand on the same footing as personal prop- 
erty, whether title is taken in one or ^^oth 
partners • • •, H'*^ 

Corporeal property of a partnership C£>^- 
not be taken in execution to satisfy the 
several debt of one partner, except to tiie 
extent of any interest he would have after 
full settlement of accounts 1177 

Upon a dissolution, one partner is always 
entitled to have partnership real estate sold, 
and the other cannot insist that it shall oe 
simplv divided between them .1147 

A partnership creditor who knows that 
one partner has retired under an agreement 
that the other shall take the firm ettects 
and pay its debts cannot, in equity, take a 
lien on the joint effects for. new advances 
to the remaining partner, and thereby ex- 
haust them, and hold the retiring partner 
for the joint debt .1267 

Upon a dissolution, the court has jurisdic- 
tion to order a sale of partnership land out- 
side the jurisdiction, for the order operates 
onlv on tiie parties, and tlie court can com- 
pel'them to make conveyances 1147 

After dissolution, neither party, by any 
note in writing, can bind the partnership, 
even for a debt contracted by it 7bii 

Authority given the continuing partner 
"to settle all demands in favor of or 
against" the firm does not authorize him 
to give a note in the name of the firm. . . , 762 

Under the Michigan statute authorizing 
separate compromises of partnership debts 
with individual partners, a partner who 
does not compromise is not liable to tae ^„^ 
creditor for more than the balance due him..l024 

PATENTS. 

Patentability. 

Novelty and utility in an improvement 
are the only conditions requisite to a pat- 
ent 1322 

16FED.CAS. — B7 
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An invention must be "useful," in contra- 
distinction to frivolous and mischievous, 
but it need not be superior in all cases to 
the modes previously in use 1018 

There can be no patent for a machine 
which remains an unsuccessful experiment. 1321 

Invention is any new arrangement or 
combination of old or new materials pro- 
ducing a new and useful result 1321 

A long course of fruitless experiments to 
reduce a principle to practice is not an an- 
ticipation; but where a prior inventor has 
been using reasonable diligence to reduce 
his idea to practical use his right will be 
preserved, though he may not have attained 
perfect success 1306 

On the question of novelty in a reaping 
machine, the inquiry is whether the prior 
machine was identical with plaintiff's, or 
whether the latter involves a new operation, 
and produces a new effect on the standing 
or tangled grain 1322 

Prior contrivances which might by a lit- 
tie change have been made into the pat- 
ented contrivance, though not so intended 
by the maker, will not defeat the originality 
of the invention 666 

An improvement upon a machine, to con- 
stitute an invention, must be new and use- 
ful 1329 

"Who may obtain patent. 

Between inventors, the first in time has a 
prior exclusive right to a patent. ....,<. .1018 

Prior public nse or sale. 

Prior use for more than two years in a 
factory open to public inspection defeats 
an application 1001 

Under the act of March 3, 1839,- a pat- 
entee may make, vend, and use his inven- 
tion, within two entire years before applying 
for a patent without forfeiting his right. . .1322 

Prior description or foreign patent. 

A written description of a machine, with 
drawings, not made public, does not an- 
ticipate i. .' . 1163 

The independent invention and introduc- 
tion into public use in this country of a ma- 
chine previously patented in a foreign coun- 
tuy will defeat an application by a second 
inventor of the same thing, under the act 
of 1836, as modified by the act of 1839 1001 

Abandonment: Iiaclies. 

The mere fact of making, selling, or put- 
ting in public use, within two y^ars prior 
to application, does not show an abandon- 
ment. There must be something more, in- 
dicating an intention to devote the inven- 
tion to the public 1322 

Experimental use of an invention made 
in public from necessity is not a public use, 
and is no evidence of abandonment 770 

The imparting to others by the inventor 
of imperfect and crude descriptions, at a 
time whon he did not have a complete con- 
ception of the invention, is no evidence of 
an intention to abandon 770 

Concealment of an invention for five years 
after it is complete, even though it was 
never sold for profit, defeats an applica- 
tion 1001 

Appeals from commissioners* decisions. 

The entertaining by the commissioner of 
a motion to reconsider in an interference 
case, filed after the expiration of the limit 
of appeal, does not suspend the operation 
of the order limiting the time to appeal. . . 566 

Where. an appeal in an interference case 
is dismissed after consideration of a protest 
duly filed by the office against entertaining 
it,, because taken after expiration of the 
time limited, the appeal fee must be re- 
funded •• 566 

Under the act of 1836, the court, on ap- 
peal in interference, decides not merely the 
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question of priority, but which or wheth- 
er either applicant is entitled to a patent. ,1001 

The commissioner held to have properly 
refused to disturb the decision of his pred- 
ecessor, upon vague and loose affidavits 
filed long after the rejection of the claim. 626 

Validity. 

One cannot have two patents for the 
same process because for different pur- 
poses 1290 

A patent may cover two or more inven- 
tions relating to the same machine; and an 
action for infringement of either may be 
maintained if they are claimed separately. 

142, 1290 

A patent for an "improvement in trucks 
for locomotives" is not rendered invalid 
by the fact that the truck used was old 
and the invention was really an improve- 
ment in locomotives , 763 

A description so clear and full as to en- 
able one skilled in the art to construct the 
machine is required— First, that the public 
may avail themselves of it at the expira- 
tion of the patent; and, second, tiiat they 
may not ignorantly infringe it 119S 

It is not enough that some very skillful 
artisan is able, from the specifications and 
drawings, to make and use the machine; 
they must be such as to enable persons of 
ordinary skill in the art to make and use 
the machine 571 

The patentee must describe his invention 
with reasonable certainty. If an improve- 
ment on an existing machine, he must dis- 
tinguish the new from the old, and confine 
his patent only to the new; otherwise the 
patent is void 1018 

If an invention is definitely described so 
as to distinguish it from what was old, the 
patent is good, though not so full and clear 
that a person skilled in the art could con- 
struct the machine; unless the defect was 
intentional, for the purpose of deceiving the 
public 1018 

E^Etent of claim. 

The patentee is entitled to the exclusive 
use of his mechanical organization for all 
uses to which it can be annlied, whether he 
originally contemplated those uses or not. .1290 

A description of one mode of practicing 
the invention does not exclude a method, 
different from it only in a single detail, 
which produces the same result and is dis- 
tinctly withbi its object. 893 

The words "as specified" do not limit the 
claims to the particular mode of practicing 
the invention described in the patent 893 

Keissne: Disclaimer. 

Unfounded claims may be disclaimed in 
a reasonable time, and the patent will be 
good for the residue; but, if there is un- 
reasonable delay^ the whole patent is in- 
operative , 1329 

A reissue may be granted with an ex- 
panded claim to secure to a patentee the 
benefit of the invention described but not 
claimed in the original, when caused by the 
inadvertence of the inventor 893 

Xiicenses. 

A license to two corporations to use a 
patented device passes, on their consolida- 
tion, to the new corporation, which is vest- 
ed with all the powers, rights, franchises, 
etc., of the old corporations, 514 

A license to use looms, corresponding to 
certain models, for a specified period, "and 
for the additional term of any extension 
which may be hereafter granted of any 
patent now owned" by the licensors "rela- 
tive to such looms," lidd to mean that the 
right to continuation of royalty was con- 
ditioned upon the extension of one or more 
of the patents 1021 



Infringement— rWTiat constitutes. Page 

Substantial identity is necessary to In- 
fringement, and that is substantial identity 
which comprehends the application of the 
principle of the invention 1290 

AH modes, however changed in form, 
which act on the same principle and effect 
the same end are within the patent 1290 

There is no infringement in the use of a 
feature used in like machines prior to the 
patent sued on 1314 

A machine may consist of distinct parts, 
some or all of which may be claimed as 
combinations; and there will be no in- 
fringement unless the entire combination, 
or the part claimed, is taken 1314 

A patent for a combination containing 
new parts may be infringed by the use of 
such new parts 142 

On the point of infringement, the inquiry 
is whether defendant's machine in its con- 
struction involves some new idea not found 
in plaintiffs, or whether it is in substance 
the same, and differs merely in things im- 
material or unimportant 1322 

If defendant has taken the same general 
plan and applied it for the same purpose, 
though varying the mode of construction, 
he has used merely mechanical equivalents. 1322 

A mechanical equivalent is limited to tiie 
principle of the patent, including merely 
colorable or formal alterations 1314 

Where the patent is for a specific device 
and not for a combination, infringement is 
not avoided by making the device in three 
parts instead of two 1198 

A patent for a "shoe-last" is infringed by 
using the machine, without alteration, in 
the making of boots , .1198 

Who liable. 

The general agent of a transportation 
company, which liad contracted with con- 
necting lines for through transportation. 
Jidd not liable for infringement by use of 
an infringing device on the cars of the rail- 
road companies set apart for carriage of 
the transportation company's freight 518 

Under a contract between a railroad com- 
pany and a manufacturer to build certain 
cars with a patented device, the diairman 
of the raUroad company, who signed the 
contract for the company, is not liable to 
the patentee, where the device was used 
without license 515 

Remedy — ^Preliminary injunction. 

It is not enough for defendant to makt? 
oath that he manufactures under a patent 
granted to himself; he must support his 
right by the aflSdavits of third persons. . . . 798 

^^ Procedure. 

The admission of the originality and 
value of complainant's patent, in the an- 
swer, will conclude defendant, though he 
subsequently amends his answer and denies 
both *666 

An allegation of infringement by making 
and using the patented invention is sus- 
tained by proof of using alone 763 

Complainant cannot acquiesce iu the tak- 
ing of testimony, and afterwards object to 
it for want of notice. 733 

Evidence. 

A former license from plaintiff to defend- 
ant to use the patented machine is evidence 
of utility. 142 

Injunction, and its violation. 

Where a patent covers but a small part 
of a machine which is claimed to infringe, 
which part is not materially useful, injunc- 
tion is not the proper remedy 1021 

An injunction will not be granted where 
the patentee exercises his monopoly by 
renting licenses generally 669 

An issue as to whether an article sold 
by defendant, not appearing to have exist- 
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ed before the making of the decree, is an 
infringement of the patent, cannot be dis- 
posed of on motion for an attachment on 
affidavits, but must be determined in a 
suit brought for the purpose - 506 

Acconntiiig: Damages. 

"Where the patented article is a unit, 
though an improvement on prior articles, 
the profits of the monopoly of the whole 
machine will not be divided among its 
parts 669 

In ascertaining net profits, there must be 
deducted from the selling price the cost of 
materials and labor, interest on capital, ex- 
penses of sale, and, where credits are giv- 
en, an allowance for bad debts 1322 

TV here no rights are sold by the patentee, 
the measure of xJamages are the profits he 
could have made, excluding the mere profits 
of mechanical construction 1329 

Under Act 1836, § 14, plaintiff is limited 
to his actual damages 1329 

The infringer's entire profit is the meas- 
ure of damages only where the patentee ex- 
ercises a complete monopoly and the inven- 
tion is such as to supersede all other ma- 
chines or manufactures of the same genus- 669 

The rule of damages at law is not de- 
fendant's profits, but plaintiffs loss 1290 

If plaintiff was ready to supply the mar- 
ket, and his business was interfered with 
by defendant's competition, the damages 
will be the profits which plaintiff lost there- 
by 1290 

Where the inventor's profits consist in a 
general licensing of the use of the inven- 
tion' the license fee is the measure of dam- 
ages 669, 1329 

Interest on the amount of the license fee 
will be given from the time of infringe- 
ment 1329 

Damages at law are measured by plain- 
tiff's actual loss by reason of the infringe- 
ment, and include profits he would have 
mnde but for defendant's interference. .. .1322 

Damages may be given because of, pub- 
lications by defendant while violating the 
patent, disparaging plaintiff's improvement.1322 

Interest shotild be allowed on the actual 
damages from the commencement of suit. .1322 

There is no distinction in the rule of 
damages between infringement of an entire 
machine and infringement of an improve- 
ment thereon, and in the latter case dam- 
ages are not limited in proportion to the 
value of the improvement *1322 

The inventor of an improvement' on an 
old machine which he had a right to use is 
entitled to the benefit of the operation of 
the machine, with the improvement, to the 
same degree as the original patentee was 
entitled to the old machine *1322 

Where no licenses are granted, and the 
patent is for a mere improvement, the 
damages are what the patentee would have 
made by the sale of his improvement, ex- 
cluding the profits of manufacture and the 

value of the use- of the old machine. . . 1329 

■ Failure to stamp the jjatented article, or 
to give the infringer notice, as required by 
the act of July 8, 1870, § 38, prevents re- 
covery of more than nominal damages 1290 

Various particnlar inventions and pat- 
ents. 

Circular saw frames. No. 7,027, for im- 
provement in hansring circular saws, Iteld 
valid and infringed 142 

Hnrvestina machines. Reissue No. 239, 
for improvements in reaping machines con- 
strued, and lidd not infringed 1314, 1329 

Harvesting machines. McCormick pat- 
ent for the arrangement of the raker's seat 
construed, and held valid 1321, 1322 

Lasts. JNo. 36,495, for an improvement 
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in shoe-lasts, construed to be for a specific 
device, not a combination, and held in- 
fringed 1198 

Locks. Sherwood's patent for double- 
faced door locks Jield> valid *666 

Locomotives. No. 34,377, for "improve- 
ment in trucks for locomotives," construed, 
and held valid and infringed. • .763, 770 

Plug tobacco. Reissue No. 7,362, for im- 
provement, hdd invalid for want of paten- 
table invention 894 

Switch. Littlefield's claim for an auto- 
matic railroad switch opei*ated by an ec- 
centric held to be entirely destitute of nov- 
elty and invention 626 

Ties. No. 19,490, for an improvement in 
metallic ties for cotton bales, construed, 
and hdd valid and infringed 1282, 1290 

Ventilators. Reissue No. 5,780, for a 
method of cooling and ventilating rooms, 
construed, and hdd valid and infringed 

1163, contra, 1162 

Weather strips. Leach's invention of 
strips with flanged edges, for tacking 
against door or window frame, JieM to pos- 
sess patentable novelty 96 



PAYMENT. 

Where tiie debtor omits to make the ap- 
propriation, the creditor may make it; if 
botii omit it, the law will apply to pay- 
ments according to its own notions of jus- 
tice 242 

In eases of running accounts, payment 
should be applied to extinguish the debts 
according to priority of time, where there 
are no particular circumstances to vary the 
rule 242 



PILOTS. 

Pilots taking a vessel paitiy crippled, but 
not in immeiiiate peril, nor unnavigable 
through Sandy Hook channel, hdd entitled 
to a reasonable extra compensation, but not 
to double fees as a legal right under a 
claim of usage of the port 993 

There is no lien on a vessel enforceable 
in admiralty for half pilotage fees given to 
the pilot by the state law on the tender and 
refusal of services. 266 

The pilot has a lien for wages, as such, 
though when the vessel was in port he of- 
ficiated and was recognized as master. .. .*786 

The neglect or misfeasance of a licensed 
pilot in securing a vessel improperly to a 
wharf, whereby she breaks loose and in- 
jures another, will not relieve the vessel 
from liability, as the master is charged 
with the duty of seeing that she is properly 
moored 933 



. PLEADIlSra AT LAW. 

A declaration against the ''common coun- 
cil of Alexandria" for work and labor done 
for "the mayor and commonalty" must ' 
show how the new corporation is liable for 
the debts of the old 1142 

In a count in assumpsit "for sundry mat- 
ters properly chargeable in account," ac- 
cording to an account alleged to be an- 
nexed, if no account be in fact annexed, 
the words referring to such annexation may 
be rejected as surplusage, and money lent 
may be proved under the count 1000 

A plea of fraud in the execution of an 
instrument need not state the facts consti- 
tuting the fraud 1274 

A plea of general performance is not 
good to a declaration upon a replevin bond 
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setting forth the condition and specific 
breaches 314 

A plea which states matters which oc- 
curred subsequent to the institution of the 
suit is bad on demurrer 758 

A demurrer does not lie to a part of a 
plea or defense, or immaterial matter there- 
in, but it must deny its sufBeiency as a 
whole 490 

To a plea of want of consideration for 
the making and for the assignment of a 
note plaintiff should take issue on one or 
the otiier, and not on both .1274 

A plea denying the execution of an in- 
strument sued on, if not sworn to as re- 
quired in such case by the Indiana statute, 
admits the instrument, but is good for oth- 
er purposes 1274 

Defendant need not plead a former re- 
covery to give the same in evidence in an 
action of assumpsit or on the case 852 

A plea of nonassumpsit to an action 
astainst the accentor of a bill of exchange 
may be amended by annexing the affidavit 
required by statute - 1005 

A declaration in assumpsit may be 
amended (in Connecticut) by adding a spe- 
cial count in covenant 214 



PLEADIK-G nsr ADMIRALTY. 

See, also, "Maritime Liens"; "Salvage"; "Sea- 
men." 

In an action of tort an amendment may 
be allowed increasing the damages demand- 
ed 1346 



PLBADINa IN EGHTTTY. 

After alleging ownership and setting up 
a charter made as owners, respondents can- 
not, on failure to prove the charter, amend 
so as to show that they were mortgagees 
out of possession 1252 

Matter in an answer which is responsive 
to the bill cannot be excepted to as imper- 
tinent, although it in fact is so 1030 

Where the answer is broader than the 
plea, and sets up other defenses, the plea 
will be considered merely as a part of the 
answer 457 

The answer of one defendant is not evi- 
dence for or against a codefendant 319 

An amendment which will introduce a 
new cause of action will not be permitt^. . 331 



PLEDGE. 

A bank with which stock is pledged by -an 
executor is entitled to sell the same, in case 
of default, if it had- no notice, actual or 
constructive, of a violation of trust, al- 
though the pledge was in fact for the ex- 
ecutor's indiyiduaj benefit 1040 



POST OFFICE. 

A transcript, from the post-office depart- 
ment, of the balances struck by the post- 
master is sufficient to charge him 81 

Sureties on official bonds of postmasters 
are not discharged by neglect of tiie post- 
master general to sue for balances within 
the time prescribed by law, or by the mak- 
ing of an order directing the postmaster to 
retain the balances due until drawn for. . . 736 

A payment, made by a postmaster, of a 
greater sum than the receipts of the quar- 
ter, should be applied as a credit for a sub- 
sequent quarter, as well before as after the 
date of his official bond 81 



POWERS. 



Page 



See, also, "Mortgages," 

A collateral power, although irrevocable, 
expires with the life or bankruptcy of the 
appointor; otherwise in case of a power 
coupled with an interest 744 

A power, conferred upon trustees, to ap- 
point a committee to designate the disjiosi- 
tion of the estate after the death of testa- 
tor's children, held to be one coupled with 
an interest, which could be exercised by a 
surviving trustee 905 

A power of attorney to collect a judg- 
ment to arbitrate and compound the same, 
and to employ counsel, authorizes the at- 
torney to employ counsel to appear in an 
action to annul a sale under such judg- 
ment, and consent to a judgment annulling 
such sale upon terms advantageous to the 
client 225 

A power to sell at a certain door of the 
conrtiiouse may be rightfully executed by 
a sale at the ruins of such door, where the 
courthouse was destroyed by fire in the in- 
terim 828 



PRACTICE AT LAW. 

The court will not, at a subsequent term, 
reinstate a cause which has been nonpros- 
sed for want of security for costs 5o7 



PRACTICE TN ADMIRALTY. 

In an action in rem against a vessel the 
court cannot take cognizance of collateral 
equities to enforce them against persons 
not made parties to the proceedings, where 
such decree may be prejudicial to their in- 
terests 348 

A court of admiralty has power to decide 
between conflicting claims to property seiz- 
ed by attachment or on execution 233 

The holder of a mortgage on a vessel to 
secure a debt for advances made for her 
last voyage may interpose a claim on the 
balance of the proceeds in the custody of 
the court, on a sale to enforce preferred 
liens subsequently accrued, irrespective of 
his right to sustain a libel to enforce it 
against the ship originally 298 

A debt due respondent from a third per- 
son may be attached to satis^ a judgment 
in personam 233 

By a rule in the district of Massachu- 
setts, a warrant to attach the goods and 
chattels, or, in default, the credits, of de- 
fendant, may be granted in cases in which 
an arrest cannot legally be made 966 

Where a party claims under an attach- 
ment he must file a caution in court to hold 
the proceeds remaining after satisfying 
prior claims , 960 

The admiralty court will not order a de- 
fendant to give a stipulation in the action 
under pain of imprisonment in a case in 
which he is not liable to arrest 966 

The undertaking of stipulators, on a libel 
in rem for the loss of a vessel and cargo by 
collision, is for their value, and they can- 
not interfere, in questions relating to the 
equity of the parties, to amend their plead- 
ings so as to bring within lie action all 
rights which may be legally determined by 
it 1346 

A stipulator will be discharged from his 
undertaking where the vessel is subse- 
(juently rearrested on libels by others, and 
sold, and the proceeds brought into court. . 665 

The oral cross-examination of witnesses 
on a commission abroad may be allowed as 
a condition of waiving objection of irregu- 
larity in the motion for the commission. . . 901 
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Ans'Wers to special interrogatories are 
not conclusive, and will not control when 
opposed to the weight of the other proof or 
open to suspicion : • • <^ 

A court of admiralty, on its own motion 
or at thg instance of the parties, may sub- 
mit any question of fact to commissioners 
or referees for their opinion and advice. . . 23tJ 

The decision of commissioners or refer- 
ees to whom a question of fact is submit- 
ted, unlike the verdict of- a jury, is not con- 
elusive thereon • 23o 

Where the record shows that the court 
was controlled by the findings of the jury, 
to which issues of fact were submitted, 
without consideration of the evidence, the 
proceeding is irregular, but where all the 
evidence is before tie appellate court such 
judgment will be rendered as the evidence 
warrants ,:•'•:•• ^^ 

An award, made under a rule direcbng 
the referee to determine the amount due 
and the question of costs, is sufficiently 
certain if it state the amount due, and that 
libelant is entitled to costs, without stating 
tie amount of the costs • • • 648 

An award will not be recommitted be- 
cause libelant's counsel omitted to call the 
attention of the referee to a matter which 
might have influenced him to increase the 
amount of salvage 648 

A tender, by answer and payment into 
court of a certain sum as. salvage, is not an 
admission that such sum is due; and if the 
tender is refused, and the same sum is de- 
creed, respondent may still appeal lOSO 

On appeal in a salvage case, the whole 
cause, including costs, is before the court, 
irrespective of the decree below, and the 
court may decree more, or less, or nothing. 1060 

Though the question of costs is perhaps 
not per se the proper subject of appeal, it 
is yet reviewable when the case is properly 
before the appellate court .1060 

The surplus in the registry after payment 
of the allowed claim will be applied pro 
rata to the payment of other claimants. . . . 786 

PRACTICE IN EQUITY. 

Where the bill is amended it is not nec- 
essary to serve new subpoenas upon de- 
fendants who are in court 849 

A responsive answer must be overcome 
by the testimony of two witnesses, or of 
one witness and attendant circumstances- • 803 

A bill and cross bill do not necessarily 
constitute one suit, and defendants in the 
cross bill must be served nnless they volun- 
tarily appear 1027 

An original bill may be dismissed as of 
course at complainant's cost at any time 
before decree .10^7 

Construction of decree confirming com- 
plainants in their right and title to divert 
and use the water of a certain stream, on 
exceptions to a master's report refusing to 
award damages for diversion 864 

PEH^CIPAIi AWD AGEKT. 
Sec, also, "Factors and Brokers"; "Powers." 

Owner of vessel Jield not liable for fault 
of master in failing to notify the shipper's 
agent of his leaving, so that he might have 
effected an insurance on the cargo 409 

The owners of a stage coach are 
liable for the negligence of their agent in 
suffering the slaves of another to be taken 
away in tide coach 1017 

Agents are held to strict account where 
thev act under plain orders 870 

An agent is governed by the price stated 
in the invoice accompanying goods where 
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he is directed not to sell for less than the 

first cost and charges :\%' " 1 

An authorized sale by the agent held not 
ratified by the principal's drawing on him 
for a part of the proceeds 870 

PEIHCIPAIi AND SITKETir. 

See. also, "Bail"; "Guaranty." 

A bond to prevent the removal of prop- 
erty in litigation beyond the jurisdiction of 
the court creates a personal obligation only 
against the obligor *••%•• °'^" 

A surety who has paid more than his 
proportion is entitled to contribution out of 
the estate of his cosurety, and his claim 
ranks according to the dignity of the claim _ 
on which the excess was paid o02 

PRIZE. 

See. also, •'War." 

CrToiuxds of coudemnaiion. 

A ti-adc to a neutral port is not illegal, al- 
though the public enemy derive benefit there- 
by, unless such trade be carried on in 
connection with or subservient to hostile 
interests and policy • - - 641 

An American vessel is liable to condemna- 
tion as prize of war for taking on board a 
cargo from an enemy's ship under the pre- 
tense that it is ransomed, and she may be 
stized on the return voyage 890 

Property purchased as stock, in a trade 
to be carried on in the enemy's country, 
by a person domiciled and permanentiy resid- 
ing there, is subject to forfeiture. .... 525 

A bill of lading transmitted to a. party 
to cover advances on the cargo does not 
pass titie to the cargo as against the cap- 
tors 1173 

Fraudulent conduct of a neutral owner 
of a portion of the property captured, in 
claiming another part which belongs to an 
enemy, is ground of forfeiture of his por- 



tion 

A neutral must be sufficientiy informe'd 
of the existence of a blockade to be affect- 
ed with the penal consequences of a viola- 
tion • 

A warning in writing is not necessary, 
where the neutral has knowledge or notice 
of the blockade 

The departure of a vessel from a blockad- 
ed port, under the compulsory dire'^tion 
of a blockading cruiser, does not reintegrate 
her to the state of an innocent trader, where 
she approached the port with knowledge of 
the blockade, and with intent to violate it. . 

The carrying of fraudulent papers by a 
neutral vessel with intention to mislead a 
blockading force is ground of condemnation 

If a claim be founded m illegal conduct it 
must be rejected, and if such illegality be a 
cause of municipal forfeiture, and not jure 
belli, tiie property will be condemned to the 
United States • • 

The ouestion of condemnation is not af- 
fected by the wrongfid acts of the captors 
towarJs'the prize or its crew subsequent to 
capture 



525 

943 
943 

943 
943 

641 
943 



Procedure ui prize cases. 

Captors have a right to carry their prizes 
to a proper and convenient port for ad- 
judication, and are not controlled by the 
revenue officers 631 

Claims should be made by the parties 
themselves, if within the jurisdiction, and 
not by their agents 631 

The consul of a nation may claim on 
behalf of its subjects in the absence of any _^ 
authorized agent • • • 799 
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The claim for restoration on the ground 
that the property was captured within neu- 
tral waters can only be presented by the neu- 
tral nation whose rights have been in- 
fringed. The owner cannot make the claim.. 525 
Prolixity of statement in answer and 

claim criticised 1173 

A claimant cannot put in a special claim 
or answer leading to any other issue than 
the one simply of prize or no prize without 
the assent of the United States attorney or 

the special order of the court 943 

Propeiiy taken as prize may be pursued 
in rem in the hands of any persons becom- 
ing possessed of it, or by monition against 
them if its proceeds have been brought into 

court .1175 

Where cargo delivered on what after- 
wards appeared insufficient bail had passed 
to bona fide purchasers, held, that a moni- 
tion should issue against the claimants to 
pay into court the excess in value over the 

amount of bail 1175 

If the character and origin of the captured 
property be in question, on the original 
hearing the court will order a survey and 

report 641 

Where property is shipned in an enemy's 
vessel, the presumption of its being enemy's 
property can only be repelled by strong 

and clear proofs of a neutral interest 799 

The rnles stated governing the admis- 
sion of further proof 525 

Further proof will not be allowed in 
cases of fraudulent concealment and falsi- 
fication of papers 641 

Where the captors have been guilty of ir- 
regularity in not brining in the papers or 
the master of the captured ship, further 

proof will be ordered 799 

Where the evidence aifords probable cause 
for belief that the vessel was engaged in an 
illicit adventure, final decision was suspend- 
ed to permit further proofs within the year.. 424 

The officers and crew of a prize, on con- 
demnation, are not entitled to wages, nor 
to witness fees or compensation for neces- 
sary detention, out of the prize property 525 

The proceedings of a confederate prize 
court rare null and void, and no title can be 
acquired on condemnation and sale there- 
under 525 

The district court, as a prize court, has 
no power to open a decree after the expira- 
tion of the term or session in which it was 

rendered , 706 

After an appeal, the court may allow evi- 
dence not received in season to be made a 
part of the case to be put upon the record 
de bene esse, with a memorandum of the 

fact 799 

A vessel captured by a Confederate pri- 
vateer, and condemned and sold by a Con- 
federate prize court, on recapture will be 
rbstored to the original owners, upon pay- 
ment of salvage : 525 

Vessel and cargo condemned as enemy 

property 1173, 1176, 1094 

Vessel and cargo condemned as enemy 
property, and for a violation of the block- 
ade of Apalachicola, Fla 706 

Vessel and cargo condemned for an at- 
tempt to violate the blockade of Beaufort, 

N. C 425 

Vessel and cargo condemned for an at- 
tempt to violate the blockade of Wilming- 
ton, N. 709 

Illegal capture: Damages. 

Captors are not liable for damages, where 
there is probable cause of capture 641 

A voyage by a vessel from an enemy port 
with a cargo on board, without the license 
of our government, is of itself a probable 
cause for the capture of the vessel and 
cargo 641 
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Injury alleged to the cargo after it came 
into the possession of the captors should be 
ascertained under the direction of the prize 
court, by a survey and appraisement or 
sale 631 

Commissioners appointed to state dam- 
ages should not hear ex parte evidence 
without natice to the other side G31 

Commissioners to whom the case is refer- 
red to state the amount of damages for an 
illegal capture must state the items of the 
allowances in detail in their report 631 

The right of reclamation for damages, in 
cases of captures by public vesseLs, must be 
pursued by plea and proof 943 

Damages for personal ill usage will be 
awarded where the captors wantonly in- 
jured the captured crew 631 

The measure of damages for an illegal 
capture, where the vessel and cargo have 
been wholly lost, is the prime cost and in- 
terest 631 

A speculative lo?s of profits is not a prop- 
er item of damage in a case of illegal cap- 
ture 631 

Freight is not a proper item of damage for 
an illegal capture where the voyage has 
not been lost 631 

PUBLIC IjANBS. 



See, also, "Grant"; "Mines." 

A certificate and entry describing the land 
as "lying on the north side of the Kentucky 
river, about four miles from the river," held 
(00 general, and not saved by the special 
locative description, "on a small branch call- 
ed Eockhouse." 512 

Notoriety as to the name of a small 
branch used as a descriptive and locative 
call in a certificate and entry subsequent to 
the time of such entry, but prior to the time 
the rights of others attached, is not suffi- 
cient to sustain a claim thereunder 512 

In acting upon a claim to pre-empt a tract 
of land, the land officers exercise a judicial 
discretion, with which the court cannot in- 
terfere by injunction 592 

A bill against the register and receiver 
of the land office to restrain them from per- 
mitting settlers on lands treated by the de- 
partment as public lands from entering 
them under the pre-emption laws, when 
such settlers are not made parties, is fatal- 
ly defective 592 

A settler on public lands in Oregon, prior 
to September 27, ISoO, had a mere posses- 
sion. His interest ceased with his occupa- 
tion, and he could not incumber it so as to 
affect a subsequent occunant. The latter 
took as if the land had never been occupied 
before 1030 

The act organizing Oregon territory did 
not extend the "town-site law" over that 
territory. The first act affecting the title 
or disposition of Oregon lands was the do- 
nation act 1030 

A warranty deed executed by an executor 
before the patent issues from the govern- 
ment conveys no legal title, but it will op- 
erate by way of estoppel, where a patent is 
afterwards issued in the name of the execu- 
tor, though the will did not authorize him 
to convey 457 

Congress has power to reinstate an entry 
canceled by the land office, and to provide 
that this shaU relate back to the original 
entiy, so as to inure to the benefit of inter- 
mediate grantees ......,,, 1259 

In such case the intermediate grantees 
receive the benefit whether they took with 
or without warranty 1259 

Construction of Act Cal. March 17, 1866, 
relating to lands in the city of San Jose. . 356 
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Pago 
The law of Pennsylvania relating to titles 
to land under application, warrants, sur- 
veys, locations, payment of purchase money, 
and the rules of the land office relative 
thereto, by which such titles are ascertained 
and determined *S7 



OTTIETING- TITLE — KEMOVAL 
OF OLOTJD. 

The removal of a cloud from title is an 
equitable right, and can only be enforced 
on the equity side of the court 895 

UAUJROAD COMPANIES. 

See. also, "Carriers"; "Municipal Corporations." 

A contract for railroad construction, obli- 
gating the contractor to complete any work 
left unfinished by any other contractor on 
the line, does not render such contractor an 
insurer of the defaulting contractors, and he 
is entitled to notice of the default 214 

Interpretation of railroad constraction 
contract providing for payment in bonds 
guarantied by certain towns • ^14 

A consolidated company succeeds to all 
the franchises, rights, privileges, and im-. 
munities of the several companies of which 
it is formed : ' • V • v ' 

A municipal corporation cannot subscribe 
to the capital stock of a railroad company, 
and issue its bonds in payment, without 
authority expressly conferred by law 474 

Authority given "to any incorporated 
town or city" in a county to subscribe to 
capital stock is not limited to towns and 
cities incorporated at the date of the pas- 
sage of the act 474 

Railway aid bonds bearing 10 per cent, 
interest, issued under authority given to is- 
sue bonds bearing 6 per cent, interest, are 
valid obligations for the principal and 6 per 
cent, interest 474 

A county is direetiy liable to the holder of 
railway aid bonds where it covenants to 
pav the holder, though, as between the 
county and railroad company, the latter has 
agreed to pay • .••;•"•,*' -.i-^^^ 

In a suit on county railway aid bonds, it 
is not necessary to show an actual sub- 
scription bv the county in the manner de- 
scribed by the statute, or that a certificate 
of railroad stock was issued to the county. 
A recital in the bond that it issued in pay- 
ment of the subscription raises a presump- 
tion that these things were done 1341 

A railroad mortgage recorded in one coun- 
ty through which the road runs has prior- 
itv in that county over the lien of a sub- 
sequent judgment^ but not so in other coun- 
ties where it is not recorded 1099 

The parts of a railroad lying in counties 
where a certain judgment constitutes a 
prior lien cannot be sold, under the judg- 
ment, separate from a part lying in another 
county where a mortgage has priority, but 
the whole road must be appraised and sold 
together' .1099 

It is a breach, of trust for railroad re- 
ceivers to contract to deliver all live Stock 
coming within their control at thfe stock 
yards of one company, to the exclusion of 
other yards equally well situated 1340 

BEAL PROPERTY. 

See, aiso. "Deed"; "Ejectment"; "Granf; 
"Public Lands"; "Vendor and Purchaser." 

"Where several persons residing together 
have a joint possession of property, the law 
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casts the actual possession upon the legal 
owner • • 317 

The occupation and the erection of build- 
ings on land in dispute by one of two rival 
claimants will not be enjoined before the 
title is judicially determined 386 

A legal estate in a term for years does not 
merge 'n an equitable title to the reversion. 596 

Construction of "occupying claimants" 
law of Iowa, as to "color of title" and 
"good faith" • ^^° 

Settlers on Des Moines river lands in Io- 
wa hdd entitled to be allowed for improve- 
ments as occupying claimants under the 
Iowa statutes, where they were afterwards 
adjudged not to be the rightful owners. . . . 590 

RECEIVERS. 

See, also, "Railroad Companies." 

A receiver will be appointed pending a lit- 
igation when there is danger that the sub- 
ject-matter of controversy may be wasted 
and destroyed, impaired, injured, or remov- 
ed during the progress of the suit 31 < 

•i 

REFERENCE. 

The compensation of auditors in Penn- 
sylvania is regulated not only by their labor 
but also by the amount of money to be dis- 
tributed '''9^ 

REMOVAL OP CAUSES. 

See, also, "Courts." 

RieLit of removal. 

Under the act of 1875, a suit involving 
over §500 is removable on the ground of di- 
verse citizenship alone .1013 

An action against a fordgn corporation in 
the state court is effectually commenced by 
tiie service of summons upon its agent with- 
in the state, where it has filed a consent to 
such service as required by the state law. . 141 
But see -, • ■ •.• • • • • 33» 

Such action, where the amount m dispute 
is within the jurisdictional limit, may be 
removed to the federal court, and will not 
be remanded for want of jurisdiction . 141 

A corporation created under the laws. of 
one state does not become a citizen of an- 
other state by complying with its law re- 
quiring the filing of a consent to service or 
process upon its agent within the state. . . . 143 

Time for remova"' 

Under the act of 1875, a removal cannot 
be had after entry of default and before 
vacation thereof. 1247 

An apolication filed after the commence- 
ment though before the conclusion of a 
trial, upon either the law or ths facts of the 
case, which would conclude the controversy, 
is too late 499 

Proceedings to ditain. 

All tiie nonresident defendants need not 
join in a petition for removal where a final 
determination can be had between plaintiflE 
and the petitioning defendants without the - 

presence of the others • • 501 

A partv removing a cause under Act 
1789. § 12, must file, in the federal court, 
not only a copy of the process, but also the 
declaration or bill, the petition for removal, 
and the order made by the state court, if 

any 1215 

Effect of removal: Sulseq.'neiit proceed- 
ings. 

Suit remanded to state court where the 
motion for removal was not filed until aft- 
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er a receiver had been appointed, and where 
the proceedings were under a local stat- 
ute ^., 249 



An action of replevin, discontinued for 
nonajipearance of defendant, may he rein- 
stated at a subsequent term, where de- 
fendant's attorney had directed the clerk 
to enter his appearance, but ttie clerk fail- 
ed to do so 1271 

An affidavit is fatally defective which, 
omits to state that plaintiff was lawfully 
possessed of the property, and that it was 
xmlawfully taken from his possession witii- 
out his consent 1215 

REPORTERS. 

See, also, "Copyright." 

The New York statutes in relation to the 
reporting and publication of the decisions 
of the court of appeals construed 604 

Res Judicata. 

See "Judgment" 

RIPARIAiyr RIGHTS. 

See, also, "Navigable Waters"; "Waters and 
Water Courses." 

Riparian owners on the Oconto river have 
no right to construct booms or piers in it 
without authority from the legislature 262 

Whst-e the construction of booms and 
piers has been acquiesced in by the public, 
one boom owner cannot sue another for 
the obstruction caused thereby 262 



SAIiE. 

See, also, "Vendor and Purchaser." 

A contract to deliver goods not in exist- 
ence at the time is not a sale lOOS 

-^P agreement whereby A. was to furnish 
jroods to B. at schedule prices, B. to settle 
■^very three months for all goods sold or 
shipped from his warehouse, at the stipulat- 
ed prices, and for all goods remaining on 
hand at the end of the year, ^eU to create 
the relation of buyer and seller 558 

Where, by the contract, title is not to 
pass until the pi-ice is paid, the title remains 
m thevendor, though out a small part of the 
price is unpaid, and the vendee has posses- 
sion ..... . 1180 

A sale of corporate stock to an alleged 
agent, and the receipt of a draft on the al- 
leged purchaser for the purchase money, is 
a sale for cash, and a refusal of the latter 
to pay the draft nullifies the transaction. . .1295 

The seller has no lien, as such, where he 
delivers possession to the purchaser and 
takes a chattel mortgage from him 292 

Transfer of a bill of lading, as a mere 
collateral to previous obligations, without 
anything advanced, given up, or lost on the 
part of the transferee, does not affect the 
right of stoppage in transitu 388 

The-market price of oats after the bank- 
ruptcy of a broker who agreed to bay and 
hold them on a margin cannot be considered 
in estimating damages for breach of the 
contract 258 

Under a contract to deliver within the 
state pork well put up for a foreign market, 
the purchaser may show the condition of 
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the article en route to the foreign port, to 
enable the jury to judge whether it was 
well put up at the place of delivery 80 

SALVAGE. 

IMglit to salvage compensation. 

Risk of life, expenditure of money, or the 
application of extraordinary means is not 
essential to a salvage service. It may be 
exclusively a case of skill 91 

Pilots may be salvors, even after the re- 
lation of pilot to the particular vessel has 
been begun, the right depending upon the 
service rendered 91 

The fact that the ordinance from wMcli 
the pilot derives his commission makes it 
his duty to go to vessels in distress will not 
prevent his recovering salvage 91 

A pilot is entitled to salvage for extri- 
cating from peril a vessel aground upon a 
shoal, running out into the sea, which is not 
an entrance to a bay, inlet, river, harbor, or 
port, though within the cruising ground, if 
not made by law pilots' water 91 

An officer who, while acting as such, ex- 
ceeds the bounds of his official duty by giv- 
ing extraordinary assistance to save prop- 
erty, is entitled" to salvage 404 

It is no objection to a claim for salvage 
that the interference or assistance of the 
salvor did not arise from a desire to pre- 
serve the property or benefit the owner 404 

Contracts for salvage services. 

Persons who assist a vessel in distress at 
the request of her master or owner, with no 
definite arrangement for compensation. 
must ordinarily be paid as salvors 949 

A contract, whether absolute or contin- 
gent, for salvage services, does not oust the 
jurisdiction of the admiralty court in rem 
or in personam in a proceeding brought by 
the contractor , . 949 

Forfeiture or rednction of salvage. 

Where a master conceals a cask of oil 
which he has picked up at sea, and sells it 
at a secret sale after claim of ownership is 
made, he is not entitled to salvage compen- 
sation, or to be refunded duties paid by him 105 

Salvors not concerned in acts of embezzle- 
ment of furniture and stores committed by 
some of the crew of their vessel are unaf- 
fected thereby in respect to their compensa- 
tion ..... .... ... ... . 1059 

A boy who refused to join in plundering 
a derelict vessel, but who took trifling arti- 
cles "as keepsakes," ^idd entitled to a less 
share than he otherwise would have had. . .1059 
Amount. 

The amount may be affected or controlled 
by the usage of the port as to the rate of 
payment, where services are rendered at 

the request of the master or owner 949 

Where the owner has expressly abandon- 
ed the property to the libelants, the whole 
amount may be awarded after payment of 

costs 711 

One-half awarded where the vessel and 
cargo aground on a Florida reef would have 
been a total loss but for the timely assist- 
ance of the salvors, rendered at great haz- 
ard 501 

A schooner in distress was found by a 
bark, and her crew taken off. The weath- 
er having moderated, the bark returned to 
the schooner, but the latter's master could 
not induce his crew to go on board. The 
bark then sent part of her crew, who 
brought the schooner in. EeU not a case 

of derelict 1003 

Twenty-five per cent, on a valuation of 
?90,000 allowed for bringing into port, after 
13 days of severe labor and hardship, a 
schooner not derelict 1003 
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$2,500 allowed on a valuation of ?6,400 
where a coal-laden schooner found derelict 
50 mUes from Jjonp: Island was brought m 
by the mate and two men from a coasting 
sehoorrer, in 30 hours, with some risk lUoy 

Kemedies for recovery. 

The finder of an abandoned vessel be- 
comes the legal possessor and acquires a 
privilege against the property for salvage, 
which takes precedence of all other liens. . 

A sale of the damaged vessel requested 
bv her master will not be ordered, though 
the repairs will nearly equal her present 
value where the court does not think it to 
the interest of her owners and insurers and 
the owners of the cargo 

Apportionment. j. j, j. 

The first mate of a bark, who refused to 
volunteer to assist in bringing in a schooner 
whose crew was taken ofE by his own ves- 
sel, Md entitled to only the same share as 
the other seamen remaining on the bark. . ..LUUd 

SEAIi. 

The existence of a seal presumed frora 
the statement in the concluding clause in 
the instrument that the grantor affixed 
thereto his seal, and from the attestation 
clause stating that the instrument was seal- 
ed in the presence of the witnesses, though 
the record did not show a seal -40 
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SEAMEK. 



Lions"; 
in Ad- 



Sfp. alp.1, "Admiraltj-": "Maritime 
, "Pleading in Admiralty"; "Practice 

miralty." 
The contract of sldpment. 

The reasonableness and equity of an 
agreement between owners and seamen wUI 
always be examined by the court .lUU^ 

An agreement made by the shipping agent 
at the time the articles were signed, and 
understood by the seaman to form a part of 
his contract, though not embraced therein, 
will be given efEect <yo 

A seaman discharged abroad and reship- 
ped at a less sum may. recover the differ- 

ence on his return to the home port. <yu 

Conduct of master or mate in respect to 

seamen. , . 

A master who, without investigating the 
circumstances, unjustly causes a seaman to 
be punished for an offense he did not com- 



mit, is liable, though he did not act in a 

cruel or oppressive spirit ; • • 

It is not a cruel or excessive punishment 
to keep two waiters ironed together for 10 
hours for fighting in the cabin of a vessel- - 
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"Wages— Riglit to. 

A A-essel is liable to seamen shipped for a 
voyage not prosecuted — .. • • • • • 412 

The owners are liable for the wages of a 
seaman employed by the master after he 
Lad a full complement • -lllo 

Where a vessel went to a port out of her 
course, and there sold part of her cargo, and 
was afterwards captured, wages were de- 
creed her seamen up to the time of such 

sale • • • -.• • • •,• ^^' 

Where a minor concealed himself on 
board a whaling vessel until she was at 
sea, but might have been left at an inter- 
mediate port with the American consul 
there, Md, that the father was entitled to 
his wages from the time of leaving that 
port 1115 

Where a father sued for services of his 
minor son, who deserted on the return from 
a whaling voyage, Md, that the lay should 
be the rule of damages, none other being 
claimed lO^o 
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A seaman justifiably separated from his 
ship on a whaling voyage is entitled to such 
proportion of his lay as the time he served 
bears to the whole time of the voyage. ... .10U<> 

Where seaman abandon the wreck, tney 
lose their right to wages, though the prop- 
erty i& afterwards restored on salvage oy 

others 

— Hemedies for recovery. 

The wages of a seaman on board a vessel 
in port, who was hired to take care of her 

while in port, are not a lien. ......... 

The seaman's lien for wages is lost by an 

assignment of his claim 'ow 

Seamen on a fishing voyage have a, hen 
on the fish for their wages; and, where the 
shipowner becomes bankrupt, this hen tol- 
lows the proceeds of the fish into the hands 

of his as^gnees • • • 1"^' 

A mate who, upon tlie decease of the mas- 
ter, succeeds to his command, cannot sue m 
rem for the extra compensation he thus be- 
comes entitled to as acting master.. . . . . . . d4S 

A receipt in full may be explained by 
showing that there was an outstanding de- 
mand in favor of the seaman which was 
not in fact satisfied by the payment made; 
but the evidence must be dear and convm- 

cing ■'•"^ 

Beductions: Extlngraisliment, etc. 

Under the general maritime law, desertion 
does not necessarily produce forfeiture of 
all antecedent earnings; the matter is ™ 

the court's discretion - •.• • -l^^^o 

Desertion, under the statute, by a minor 
who engaged in a whaling voyage without 
his father's consent, is no defense to a suit 
by the father for previous services. .. ... .luuo 

The failure to date an entry m the log 
of the seamen's leaving the vessel is fatal 
to its value as proof of desertion, under the 
British merchants' shipping act of 18a4 

(sections 244, 250, 281)........ •••■ 520 

The certificate of the British consul, on 
an appeal to him, that he had examined the 
entry, and that the desertion was properly 
entered, will be disregarded where it does 
not appear that it was made known to him 
that the entry was not made on the day ot 

the occurrence .. • • • • • *•'*''; 

Though the leaving of the vessel is not 
justified by the circumstances, a forfeiture 
will not be decreed where there is an ap- 
parent connivance on a part of an officer of 
the vessel in efforts by third persons to in- 
duce the seamen to desert o-^ 

SET-OFF AKD COTTNTEB- 
CHiAIM. 

A separate debt of one partner cannot be 
set off against a partnership claim .1Kb 

Unliquidated damages arising from the 
nonperformance of a verbal promise to 
convey real estate, made without consid- 
eration and under a mistake of fact, can- 
not, in equity, be set oK against a judg- 
ment at law • • • - - -**' 

A claim founded m tort may be set off 
against a demand in contract, where de- 
fendant's claim is founded in a duty which 
plaintiff owes him, as to .deliver property 
as bailee; for in such case the tort may be 

waived •,*'.*• 'i.* '%' V •^-"^'^ 

In an action upon a replevin bond for 
goods distrained for rent, evidence that 
the landlord was indebted to the defendant 
at the time the rent was due by the ten- 
ant cannot be given under a plea of set-ott. 



314 



SHBEIFFS AND CONSTABI^S. 

No other proof than that defendant act- 
ed as sheriff in levying upon property is 
necessary to charge him as such ol 



1386 



INDEX. 



Where the act of the deputy is sanctioned 
by the sheriff the latter is li!*J>le though the 
execution was not sealed 81 

The sheriff is liable for failure to make 
the costs of the clerk when practicable, 
and IS not excused by any direction of the 
judgment creditor or his attorney 483 
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See also./'Admiralty"; "Affreightment"; "Bills 

?^^^^y^^K> -Bottomry .and Respondentia": 

Garners' : "Collision : • .\taritime Liens"- 

Pilots": '/Salvage"; "Seamen"; "Towage"; 

\N harves. 

PaWic regulation. 

A proceeding in rem is the proper mode 
ot prosecution for the violation of Act 
July 4, 1864, § 8, in neglecting to post up 
in a conspicuous place in a steamer synop- 
ses of the laws relating to the carriage of 
passengers ° _ 444 

Where the statute requires the posting of 
two copies of the synopsis of the laws re- 
Ijatmg to the carriage of passengers, it is no 
defense to a pi-osecution for violation of 
the act that one copy was posteJ up 444 

A proceeding in rem is the proper remedy 
for a violation of Act May 5, 1864, requir- 
mg steamei-s to have their names painted 
conspicuously on their wheel houses and 
pilot houses 44g 

The certificate of a consul* is not admissi- 
ble to prove the arrival or departure of a 
vessel on an information for a penalty for 
failure to deposit the ship's register on ar- 
rival m the i>ort 434 

The execution of a deliverv bond by' the 
owner of a vessel in a proceeding in rem 
lor a penalty or forfeiture is a waiver of 
the objection of the want of a prior sei- 
zure ^ 444 44g 

Fees of British consuls for receiving and 
recording ship's papers and for certifying 
to a redelivery ^ _ _ gjg 

Title to vessel: Sale: Mortgage. 

in ease of a dispute between part owners 
as to the employment of the vessel, the 
court will not decree a sale of the whole 
boat at the instance of the minority in- "^^^ 

terest, but will require a stipulation of the 
majority for the protection of the minoritv 
interest " _ *■ 

There is no forcible dispossession where 
a master appointed by the majority owners 
goes aboard the vessel during the tem- 
porary absence of the previous master, and 
takes possession ' , _ 705 

A mortgage on a vessel to secure 'neces- 
sary advances held valid, though not record- 
ed until after an assignment to an assignee 
in insolvency proceedings 298 

Such mortgage is not fraudulent because 
unaccompanied Tiy possession, where, by 
agreement in the moi-tgage, an immediate 
voyage by the owners was contemplated. . 

±he mortgage is good securitv though 
part of the consideration was not monev 

actually advanced for the voyage 

TIze master. 

The majority owners of a vessel have a 
right to remove one master and appoint an- 
other ^^ ^ 

The master may, in good faith',* in his yessel 
best discretion, for the benefit of all con- 
cerned, sell a wrecked vessel, either in view 
of a peril then involving her, or of one like- 
ly to ensue. ^ 1075 

That a master selling a strande'd 'vessel 
beheved at the time that he could get her 
off would be pertinent to show bad faith 
avoiding the sale; but that the purchaser 
believed himself able to do so has no such 
effect 1075 



A purchaser of a wrecked vessel from the 
master need not, in order to maintain his 
title, furnish direct evidence of the master's 
good faith and of the necessity for the sale. 

Presumptive proof is sufficient 1075 

. A master, acting under competent advice, 
IS justified in selling at auction, in a port 
of necessity, a cargo of hides which is filled 
With vermin 1198 

On an abandonment for a total loss the 
master cannot sell the cargo and invest the 
proceeds in other goods, unless justified by 
necessity or by a high degree of expediency. 75 

isut where the parties interested receive 
the property without objection, and adopt 
the acts of the master, they are liable for 
all proper charges thereon 75. 

Where the property so purchased "wi'th- . 
oiit authority yields a profit, the master, 
where he acted in good faith, is entitled to 
reasonable compensation and expenses not 
exceeding the profit; otherwise, where the 
property did not yield a profit 75 



Employment of vessel. 

A supercargo dealing solely with the os- 
tensible owners of the whole cargo may re- 
tain out of the whole proceeds a general 
balance, due him from them, as against a 
part owner whose interest was not disclosed 
*o 111™ 1080 

Iiiabilities of vessel or owners. 

A vessel which stretches a line across a 
river channel is liable for damages caused 
thereby to a raft. The latter is under no 
obligation to look out for such an obstruc- 
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_ An owner whose name does not appear 
m the registry is equally liable with the one • 
whose name does so appear for work done 
on the vessel, though libelant had no knowl- 
edge of his interest. 242 

Owners sued in personam for repairs 
made by order of the consignees of the ves- 
sel cannot, after admitting ownership, and 
alleging that the consignees were owners 
for the voyages under a charter partv, and 
after accepting the repairs, dispute the au- 
tlionty of the consignees to order them 
made; and such owners are prima facie lia- 

1252 

Limiting liability. 

_ The act limiting liability (Rev. St. § 4283) 
IS a regulation of commerce applicable to 
foreign vessels 492 

Such act is applicable to a vess'ei," running 
upon the ocean between ports of the same 
state, which carnes merchandise or passen- 
gers on through bills or tickets destined to 
points m other states 884 

The limitation of liability in such case ap- 
plies to losses of goods carried betu'een the 
ports of the same state 884 

The meaning of the words "priVit^'*' *and 

knowledge," as used in the statute, de- 
fined ' gg4 

The privity or knowledge* of 'the mana- 
ging officers of a corporation, owners, is 
privitv or knowledge on the part of the cor- 
poration itself 884 

The owner is in privity where 'a loss 'oi>- 
curs by reason of failure to exercise the ut- 
most care in selecting a competent master 
and crew, and in providing a seaworthv 
~^ssei ' gg4 

A vessel is not seaworthy* if* *n*o"t* furnish- 
ed with suitable compasses; but, where a 
deviating compass may be corrected by oth- 
er correct compasses on board, the vessel 
is not unseaworthy in this respect 884 

Where the vessel is properly officered "and 
manned, and in all respects seaworthy, a 
loss from causes arising during the vovage 
without the privity or knowledge of the 
owner, is within the statute 884 
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The legacy of a slave gives no title until 
assented to by the executor . . ... . .,- ; • -"^^ 

A deed of a gift of a slave m Virgmia 
lidd void unless accompanied by possession. ^^4 

A parol gift of a slave in Virginia, though 
accompanied by possession, held void under 
the act of 1758 • • • • • ; • -^"^ 

In Virginia, a person who has been in 
possession of a slave for five years need not 
show the deed under which he claims title, yy^ 

A deed conveying a slave in Maryland, if 
unrecorded, is not admissible without proof 
of execution, though acknowledged before 
a justice of the peace. 
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in meaning they should be examined to- 

gether • • • • ^"** 

The Revised Statutes as enacted June 
22, 1874, did not alter statutory provisions 
in force December 1, 1873 1119 

SXTBROGATIOlSr. 

A purchaser of a fishing vessel from as- 
signees in bankruptcy, who is afterwards 
compelled to pay a secret lien for wages, is 
subrogated to the lien of the seamen upon 
the proceeds of fish caught during the voy- 
age, which proceeds came to the hands of 



A slave, purchased by defendant at her 
request to enable her to obtain her free- 
dom, on repayment of the purchase naoney 
must repay the whole amount before being 
entitled to her freedom • • -ill 

A petition will not lie for freedom to 
which the slaves will be entitled at a future 
date; nor will an injunction be granted to 
prevent their delivery to their owner on the 
ground of an anticipated violation of the 
law of the state • ,*:•.•;• ^'^ 

Right to freedom of a slave brought into 
the District of Columbia, where there was 
a failure to take the oath required by law. . y^u 

The oath required by the Virginia law of 
December 17, 1792, is of no avail unless 
taken within 60 days after the party s re- 
moval ., • .■ ••L^yi 

On a petition for freedom, master requir- 
ed to give security to have the petitioner 
forthcoming to prosecute, her claim 411 

Right to freedom of slaves removed to 
Washington, D. G. ....;.. • ..... • • • • • • ;• • 209 

A master of a vessel is not liable to tbe 
penalty under the Virginia statute for car- 
rying a slave out of the state, unless he 
did it knowingly • • • - . • • -^^^ l-^^^ 

The fugitive slave law of September lb, 
1850, is not unconstitutional ; • . o-^l 

Evidence as to identity in a proceeding 
for the restoration of a fugitve slave o^i- 

SPECrPIC PEEFOEMA3SrCE. 

A promise by a purchaser,' after a sher- 
iff's sale to him, to reconvey to another, is 
without consideration, and specific perform- 
ance cannot be required. . . '. • 319 

Time will noi be considered as essential, 
where the same justice can be done be- 
tween the parties, and neither has sustain- 
ed inconvenience by the delay, and the 
property has not changed in value 844 

Where both parties have been grossly 
negligent, equity will leave them to their 
legal remedies 844 

The assignee of a vendee is a necessary 
party in a suit for specific performance of 
a contract to convey. 844 

On a bill for specific performance the 
court will not decree repayment of illegal 
interest which has been paid 849 

STATITTBS. 

See, also, "Constitutional liaw." 

A law authorizing a city to issue bonds 
is not a "general law" which is required by 
the Wisconsin constitution to be published 
before going into effect llOo 

Query, whether an act involviusr alterna- 
tives, mutually dependent, whose title spec- 
ifies all the purposes except one, and that 
consequential, Tiolates the constitutional 
provision that no law shall contain more 
than one subject, which subject shall he 
clearlv expressed in the title. 240 

Where several statutes upon the same 
general subject are inconsistent or doubtful 
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See, also, "Internal Revenue." 

A party in possession and claiming title 
at the time a tax levy is perfected cannot 
acquire an outstanding titie by neglecting to 
pay the tax or judgment, and purchasing 
at the tax sale ,' • v.* V 1 

A tax deed reciting a sale to the highest 
bidder is void upon its face where the stat- 
ute only authorized a sale of the smallest 
portion of the property which any one would 
take and pay the judgment and costs do4 

PlaintifiE in ejectment cannot recover, on 
a tax deed, lands originally held by tie 
"Dnited States, without showing a sale by 
the United States before the levy of the 
state taxes; it is not necessary to show 
that 8/ patent issued • • wis 

Act Wis. April 19. 1852, makmg a record- 
ed tax deed conclusive in regard to any er- 
rors of officers in levying taxes and selling 
lands to enforce payment, Jield not unconsti- 
tutional * • * • * 1 ' : * • * */ "il ■ j 

A tax deed made pursuant to sales had 
prior to the passage of the act may be de- 
clared void for want of a lawful notice of 
redemption 
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TEITDEE. 

A tender of a less amount than is due is 
of no effect , .••.••-•••••••• ^o' 

A tender after suit brought is only effec- 
tual to stop costs from the time it is made. . 257 

TERRITOEIES. 

Under an act extending the laws of the 
United States over a territory, "so far as 
the same or any portion may be applicable, 
the courts have the exclusive right to deter- 
mine the applicability of the laws to the 
territory ^"^^ 

Congress has power to authorize the pres- 
ident to regulate or prohibit the introduction 
of distilled spirits into the district of Alas- 
ka, under penalties, as prescribed by Act 
July 27, 1868 9oS 

When distilled spirits are imported into 
the district of Alaska, within the meaning 
of the act. ^'^^ 

TIME. 

Courts will regard fractions of a day 
when it is necessary to ascertain which of 
two events first happened 744 

TOWAGE, 

A tug is liable for damages done to her 
tows through want of ordinary care on her 
part 
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TRADE-IXIAHKS AKT> TRABE- 

NAMES. Page 

_ The legislation hy congress upon the sub- 
ject of trade-marks cannot be sustained 
under the nower to legislate in favor of au- 
thors and inventors, nor under the power to 
regulate commerce, and the act of July 8, 
1870, on this* subject, is unconstitutional.. . 260 

There may he a valid trade-mark in a 
stick upon which cai^jets are rolled, and 
•which presents a peculiar shape and appear- 
ance at the ends of the roll 1024 

The term "Worcestershire Sauce" is gen- 
erically applied to a certain kind of table 
sauce, and cannot be exclusively appropri- 
ated by persons residing in Worcestershire, 
England 95 

TRIAL. 

See, also, "Appeal"; "Continuance"; "Evi- 
dence"; "Exceptions, Bill of"; "Judgment"; 
"Jury"; "New Trial"; "Practice"; "Refer- 
ence"; "Witness." 

It is not error to direct the attention of 
the jury to the distinction between "reason- 
able cause to believe" and "actual belief." . 71 

Where the instructions given by the court 
cover the whole controversy, and are suffi- 
ciently full to enable the jury to decide the 
entire issue between the parties, the refusal 
of the court to give other instructions is not 
error 740 

If the evidence apply to one count, which 
is good, and tlie verdict be general, the 
court will direct the judgment to be entered 
on the good count \. 855 

TROVER AND CONVERSION. 

Trover will lie by the general owner of 
goods against another, who had converted 
them to his own use, although a lien existed 
tliereon in favor of a third person, who had 
the immediate possession 837 

All persons aiding to deprive the true 
owner of his goods are liable for their con- 
version, whether they profit by the transac- 
tion or not 837 

In a.n action against a sherifE for conver- 
sion, the amount which the goods brought 
at the sherifE' s sale is not conclusive as to 
their value 823 

TRUSTS. 

See, also, "Executors and Administrators"; 
"Guardian and Ward"; "Wills." ■• 

Any act done by the trustee under a 
trust deed is evidence of the acceptance 
of the trust 457 

A person who intermeddles with the prop- 
erty of an infant will be treated in equity 
as a trustee for such infant, and he will not 
be allowed to buy an outstanding legal title, 
to the infant's prejudice 317, 319 

Where all of the living ti-ustees having 
a power to sell negotiated the contract of 
sale, -a. purchaser under a deed executed by 
a part only, who has performed his con- 
tract, is entitled to have the heirs and 
legatees decreed to complete the contract. . 830 



Page 
forbearance no usury, under the Virginia 

statutes , 720 

A rent charge or annuity of $500 a year 
in consideration of §5,000 advanced, where 
there was no agreement to repay the prin- 
cipal, held not usurious, though the grantor 
reserved the right of redemption 720 

VENDOR AND PURCHASER. 

See, also, "Bankruptcy"; "Deed": "Frauds, 
Statute of"; "IJVaudulent Convevances" : 
"Granf ; "Public Lands"; "Sale"; "Specific 
Performance." 

Where the agreement was that" the vendor 
should make a deed on payment of part of 
the consideration, and take a mortgage to 
secure the balance, and the vendee entered 
into possession, but the vendor failed to 
make the deed, held, that the relation of 
mortgagor and mortgagee existed between 
the parties in equity , , . 844 

The record of a deed in Kentucky for 
lands in Ohio is no notice to a subsequent 
purchaser 457 

Actual knowledge of the existence of a 
prior unrecorded mortgage is of the same 
effect as a recording 880 

A purchaser who agreed to assume a cer- 
tain proportion of the liabilities to which 
the land was subject held to have sufficient 
knowledge of a prior unrecorded mortgage 
given by his grantor 880 

Visible possession and occupation by the 
grantee under an unregistered deed, known 
to a subsequent grantee, is sufficient, if not 
controlled by other circumstances, to war- 
rant a finding of notice to the grantee 860 

The vendor cannot put an end to the con- 
tract for negligence where, he is himself in 
default in not returning the portion of the 
consideration paid by the vendee 844 

The measure of damages in an action for 
refusal to convey because of a defective 
title held to be the purchase money, with 
interest, where no rents and profits have 
been received 401 

Misrepresentations relied on to the disad- 
vantage of the complaining party constitute 
good ground for setting aside the convey- 
ance, though he was of sound understanrlr 
ing, and had time to detect the falsehood . 1203 

VENUE IN CIVIL CASES. 

A motion for change must be accompa- 
nied by an affidavit stating the grounds of 
belief that an impartial trial cannot be had 
in the county in which the suit is insti- 
tuted 482 



UNITED STATES. 

Cases on the subject of sovereignty re- 
viewed by Hughes, J 162 

USXTKY. 

Where there is no right to demand pay- 
ment there can be no forbearance, and if no 



W.AR. 

See, also, "Amnesty"; "Army and Navy": "Ex- 
ecutors and Administrators"; "Militia"; 
"Prize." 

The marshals of the several districts, in 
enforcing the regulations established bv the 
president, under the act of July 6, 1798, in 
relation to alien enemies, could act without 
the aid of the judicial authority 758 

The statute of limitations was suspended 
during the continuance of the Revolution- 
ary War, as to alien enemies disqualified 
to sue in the courts of this countiy. ..... 456 

The courts of a state forming part of the 
Confederate States had no jurisdiction dur- 
ing the Civil War over parties residing in 
states which adhered to the national gov- 
ernment 675 

The Civil War was no ground for suspen- 
sion of legal remedies and acts of limita- 
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tion in Alabama, as between citizens of the 
Confederate States - • • • • '»-'• 

The existence of war does not prevent the 
citizens of one belligerent power from tax- 
ing proceedings for the protection of their 
own property in their own courts, against 
the citizens of the other, where the latter 
can be reached by process ^^i> 

A steamboat sunk while under impress- 
ment by the Corifederate government, and 
subsequently paid for in full, is tlie property 
of such government, and on surrender of 
the Confederate forces becomes the prop- 
erty of the United States 

■WAKEHOTTSEMEM". 

The Minnesota statute of March 3, 1876, 
"to regulate the storage of grain," does not 
abrogate the essential distinctions between 
bailments and sales • • . • ^j*^ 

A mill company's receipt for grain neld- 
to be subject to explanation by parol proof 
as to whether the grain was deposited 
merely for storage or for purposes of sale. 1220 



WASTE. 

A tenant for life may cut down timber 
trees for tiie purpose of making necessary 
repairs on tiie estate, and sell them and 
purchase boards with the proceeds, if this 
be the most economical mode of making the 
repairs 

The holder of p. certificate of sale of land 
on execution cannot maiutaiii a bill to re- 
strain waste. (Rev. St. Wis. 1849, c. 102, 
§ 100.) 

W^ATEES ANT) WATER 
COUilSES. 
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See, also,' 
parian Eights." 



Canals"; 



"Navigable Waters"; "Ei- 



An incorporeal 
granted in gross 



right to water may be 
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to nersons in being when the will is made, 
or their immediate issue or immediate de- 
scendents. {Act Ohio Dec. 17, 1812.) ..... 1210 

A devise to A. for her support during life, 
and at her decease to become the property 
of B., not to be subject to his disposal, but 
to descend to his children free and unin- 
cumbered; but, in case he has none lining 
at his death, to become the property of O. 
in fee simple, or of her heirs if she be not 

then living,— construed • • • •; • • .- • lol 

Under a devise to A. "and if he shall die, 
without an heir, before he shall arrive at 
the age of 21 years," then to be equally di- 
vided among his brothers and sisters or 
their heirs, Md, that A. took a fee simple, 
witii an executory devise over to his broth- 
ers and sisters : * • '.v v %:; ' 

Under a devise to testator's wife, for life, 
remainder to his daughters A. and B., their 
heirs and assigns, but, in case they should 
die without issue, then to their sisters G- 
and D., Jidd that, at common law, A. and 
B. took joint estates for life with several 
remainders in tail to their issue, which, un- 
der the statute of Rhode Island, was turned 
into a tenancy in common, and that the 
several estates tail in possession vested in 

them • • • • •.• 

A will giving all testator's property to his 
children share and share alike, but post- 
poning distribution until the majority of 
the youngest child, and providing that the 
children should have college educations 
chargeable to the estate and to a sufficient 
allowance after majority until distribution, 
held to 4"ave a vested interest payable at a 

future day V*'«l ii 

Under a direction to executors "to sell 
and convey or divide" testator's residuary 
estate equally between his widow and chil- 
dren, held, that the lands descended to the 
heirs at law, who might maintain ejectment 
for the same until a sale or division should 

bo made • :'i"'lL' 

Grandchildren of testator bom before the 
date of the will, to whose father a life es- 
tate was given with remainder to certain 
charitable uses, held to have been intention- 
allv omitted from the will. (Gen. St Mass. 
1S60, c. 92. § 25.)..-. 



532 



315 



As to the right to occupy wharves in the 
city of Philadelphia, under the regulations 
and customs of the port 549 

Under the admiralty law a wharfinger 
has a lien on a foreign ship for wharfage. 451 



See, also, 
"Trusts." 
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A devise upon certain conditions held to 
carry a fee when the conditions were per- 
formed 1337 

The rule in Shelley's Case held not to ap- 
ply where there were qualift^ing and ex- 
planatory expressions showing clearly a 
different' intent 1210 

A devise of lands to be held by the exec- 
utors until the last born gi-andchild should 
become of age, then to be divided among 
all grandchildren per capita, the issue of 
those dead to take per stirpes, rents and 
profits to be divided among the devisees in 
the meantime, does not create an estate in . .^ 
fee tail •.;•;••,•• -^^^^ 

A devise of lands to be held until the last 
bom grandchild became of age, then to be 
divided among all living grandchildren, and 
the issue of such as were dead, taking per 
stirpes, is not void as to the child of a 
grandchild who died before the testator, 
under a statute prohibitins devises except 



WITNESS, 

See, also, "Bankruptcy"; "Costs"; "Deposi- 
tion." 

In assumpsit for goods sold and delivered, 
defendant may prove a partnership between 
plaintifE and a witness by such witness.. .lOUU 

An agent who fitted out an expedition un- 
der authority of a written subscription, and 
drew on one of the subscribers for the ex- 
pense, Md a competent witness to prove 
the facts, in a suit by the payee of the draft 
against the drawee • • • • y/-^^^ 

A broker who makes a contract on behalt 
of his principal to deliver stock is compe- 
tent to testify as to the transaction, and his 
authority to make such contract, in a suit 
against the principal for damages for non- 
delivery "*'" 

A grantee of a deed alleged to be fraud- 
ulent is a competent witness in support of 
the deed, in an action against his grantee 
upon receiving from him a release 

A counsel will not be permitted to testify 
as to facts disclosed by his client, upon an 
application to him, as a conveyancer, to _ 
draw a deed • • • ^°^ 

A witness need not answer a question 
which does not relate to any matter of fact 
in issue, or to any matter contained in his 
direct testimony, where a truthful answer 
would tend to degrade him 45iJ 



565 



1S90 



INDEX. - 



' : ' . ' Page 

A Witness may, be, compelled to answer 
the question whether he saw defendant at a 

PHbh? gaming table 556 

An assertion of fact made by a wife in 
her husband's presence, and denied bv him. 
IS not admissible to impeach his testimonv.1258 

Query, Whether the circuit court of the 
District of Columbia can issue an attach- 
ment for a witness' residing in Virginia 

withm 100 miles 486 

' J^^^^ ^^^^ ^°^ ^ witness subpoenaed oiit 
of the state can only be taxed for 100 miles. 326 

WRITS AND WOTICE OF SUITS. 

Congress has power to authorize the su- 
preme court to fix by rule the manner of 
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serving process, and a rule providing for 
service of process upon an attorney is valid 422 
, Kev. St. §. 914, providing that the prac- 
tice, pleadings, and forms and mode of pro- 
ceedings m the federal courts shall conform 
to those of the state courts, does not applv 
to the service of process ' 333 

Service of subpoena to answer a cross bill 
may be made upon the solicitor of the com- 
nlamant in the original bill, in eases of in- 
junction to stay proceedings at law, and in 
cros^ suits in equity, where the plaintiff at 
law m the first and plaintiff in equity in 
second reside beyond the jurisdiction 1027 

An aflidavit of service of notice to take 
depositions, by leaving it with defendant's 
wife, need not state that she was informed 
of its purport 1''47 
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